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PREFACE  BY  THE  AMERICAN  EDITOR. 


Tbi  pretent  edition  of  the  Commentaries  of  Sir  'William  Blackstone 

l<een  prepared  with  especial  reference  to  the  nse  of  American  law- 

ft>itrnt«.    The  main  object  of  the  notes,  selected  and  original,  has  been 

to  r^  rrect  anj  statement  in  itself  erroneous,  and  to  explain  what  might  be 

cal::iIjUcd  to  mislead.    In  some  cases  where  the  text  appeared  to  pass 

ortT  important  topics,  they  have  been  introduced  in  order  to  render  the 

Wk  complete  as  an  institute  of  legal  education.    Besides  the  editions  of 

Arx.Lbold,  Christian,  and  Chitty,  which  have  been  republished  in  this 

coQ&tnr,  the  editor  has  drawn  largely  upon  the  valuable  notes  of  Mr. 

J'^tic«  Coleridge.    The  late   English  editions  by  James  Stewart  and 

IlAirrt  Malcolm  Kerr — in  which  all  the  recent  alterations  by  statutes 

lATt  Wn  referred  to  and  incorporated — have  been  freely  used,  and  an 

c^«aeioQ:iI  note  will  be  found  from  the  late  abridgment  of  Blackstone  by 

>An.uri  Warren ;  and  the  attention  of  the  student  is  especially  called  to 

the  &ote«  added  to  the  last  chapter  of  the  work,  on  the  rise,  progi^css,  and 

ra'lajd  improvement  of  the  laws  of  England,  for  valuable  sketches  by 

Colrrid^,  John  William  Smith,  Stewart,  Warren,  and  Kerr,  of  the  latest 

<tiA^ti&eotSs  to  which  the  American  editor  has  ventured   to  add  some 

rvcjkrkf  upon  American  jurisprudence.    Barron  Field's  Analysis — a  most 

HL^ittrtsnt  aid  to  the  student  in  the  work  of  self-examination — ^has  been 

akitd  St  the  end.     On  the  whole,  it  is  hoped  that  this  edition — the  fruit 

^^  moch  care  and  toil,  as  much  in  rejecting  (which  does  not  appear)  as 

:i  Adopting  (which  does)— may  meet  the  approbation  of  the  profession 

^■i  the  public 
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Ui 


PREFACE. 


The  following  sheets  contain  the  snhstance  of  a  course  of 
Laws  of  England,  which  were  read  by  the  author  in  the  Unive 
His  original  plau  took  its  rise  in  the  year  1753;  and,  not*^ 
novelty  of  such  an  attempt  in  this  age  and  country,  and  the  pr 
conceived  against  any  innovations  in  the  established  mode  of  e( 
the  satisfaction  to  find — and  he  acknowledges  it  with  a  mixti 
gratitude— that  his  endeavours  were  encouraged  and  patroniiset 
m  the  university  and  out  of  it,  whose  good  opinion  and  esteem 
pally  desirous  to  obtain. 

Tlie  death  of  Mr.  Yiner  in  1756,  and  his  ample  benefactions  i 
for  promoting  the  study  of  the  law,  product  about  two  yeoi 
regular  and  public  establishment  of  what  the  author  had  pnvat* 
The  knowledge  of  our  laws  and  constitution  was  adopted  as  a  lil 
general  academical  authority;  competent  endowments  were  c 
support  of  a  lecturer  and  the  perpetual  encouragement  of  stu 
compiler  of  the  ensuing  Commentaries  had  the  honour  to  be  € 
Vinerian  professor. 

In  this  situation  he  was  led,  both  by  duty  and  inclination,  to 
elements  of  the  law  and  the  grounds  of  our  civil  polity  with  gi 
and  attention  than  many  have  thought  it  necessary  to  do.     A 
of  late  years  have  attended  the  public  administration  of  justice  n 
that  a  masterly  acquaintance  with  the  general  spirit  of  laws  an 
universal  jurisprudence,  combined  with  an  accurate  knowledge  of 
cipal  constitutions,  their  ori^nal,  reason,  and  history,  hath  give 
energy  to  many  modern  Judicial  decisions,  with  which  our  t 
whoOy  unacquainted.    If,  m  the  pursuit  of  these  inquiries,  the  au 
able  to  rectify  any  errors  which  either  himself  or  others  may  h 
imbibed,  his  pains  will  be  sufficiently  answered ;  and  if  in  some  p 
mistaken,  the  candid  and  judicious  reader  will  make  due  alio\ 
difficulties  of  a  search  so  new,  so  extensive,  and  so  laborious. 

Jfov.  2,  1766. 


POSTSCRIPT. 

Notwithstanding  the  diffidence  expressed  in  the  foregoing  Preface,  no 
work  completed,  but  many  of  its  positions  were  vehemently  attacked  1 
(even  opposite)  denominations,  religious  as  well  as  civil;  b^  some  wit) 
others  with  a  less,  degree  of  acrimony.  To  such  of  these  animadverters 
within  the  author's  notice  (for  he  doubts  not  but  soma  have  escaped  it)  fa 
this  obligation,  that  they  have  occasioned  him  from  time  to  time  to  re\ 
respect  to  the  particulars  objected  to ;  to  retract  or  expunge  from  it  what 
really  erroneous ;  to  amend  or  supply  it  when  inaccurate  or  defective ;  t^ 
explain  it  when  obscure.  But,  where  he  thought  the  oly'ections  ill  found< 
ana  shall  leave  the  book  to  defend  itself,  being  Mlj  of  opinion  that,  if  h 
false  and  his  doctrines  unwarrantable,  no  apology  nrom  himself  can  malt 
if  founded  in  truth  and  rectitude,  no  censure  from  others  can  make  them 
iv 


A  MEMOIR 

OF 


SIR  WILLIAM  BLACKSTONE, 


BY  THE  AMERICAN  EDITOR. 


Ill  ambitioii  of  posihamoos  fEuna  is  very  general,  if  not  oniyerBal,  among 

iMiikiiiii     It  is  one  of  the  strong  arguments  for  our  immortality,  that  we 

iMch  oat  oar  desires  beyoad  the  brief  span  of  our  present  existence  and  live 

m  thi  Aitmre.    A  sad  and  dreary  thought  would  it  be  to  a  man, — that  of  dying 

avept  by  any  one,  unhonoured  by  any  survivar,  and  entirely  forgotten  as 

MIS  u  rsmoved  from  sight.      If  not  an  actor  upon  the  more  prominent 

ttmat  of  the  world's  history,  within  some  narrower  circle  of  society — ^his 

ieigUKMirbood,  his  friends,  his  family,  or  at  least  his  descendants — every  one 

hob  anxiously  forward^  in  the  hope  that  his  menKury  will  be  respectfully 

ckmi^.  his  faults  and  foibles  overlooked  and  excused,  his  virtues  adorned 

m  tbfxr  fairest  and  loveliest  colours.     Whether,  in   that  spirit-land  where 

mr  immortal  natures  still  live  after  their  earthly  tabernacles  have  crumbled 

Id  xkmr  original  clay,  they  have  any  knowledge  of  or  interest  in  the  affairs  of 

Ae  workl  which  they  have  left  behind,  we  do  not  know :  it  has  not  boen  re- 

«MJed  to  ua.     From  that  bourne  no  traveller  has  returned.     The  £Ek;ultios  and 

pov«7i  of  the  soul, — especially  memory, — the  strong  affections  of  the  heart,  all 

ittk  apng  to  and  constituting  an  inseparable  part  of  its  spiritual  nature,  as  well 

m  iXM  unwearying  activity  even  while  the  body  reposes  in  soundest  slumber, 

readier  it,  to  say  the  least,  a  reasonable  conjecture  that,  though  engaged  in 

»:>r>J  and  intellectual  employments  and  enjoyments  much  nobler  and  purer 

than  earth's,  they  are  still  spectators — interested,  curious  spectators — in  the 

wariu  of  God  s  providence  whidi  relate  to  his  moral  creation.     The  common 

eoperruuons  of  the  people  in  all  ages  and  countries,  which  may  be  r^arded 

ftiLher  as  the  tradition  of  an  original  revelation  o^  the  result  of  a  strongly- 

■nprwMped  innate  sentiment,  are  not  without  weight  on  such  a  question.    Such 

•af«erititaoQB  have  intertwined  themselves  with  the  earliest  poetry :  they  form 

a  part  of  the  legends  of  childhood:  in  spite  of  ourselves,  we  are  all,  more  or 

behrvers  in  the  communion  of  spirits.    The  man  who  has  entirely  cast 

this  prejndioe  or  sopentition,  if  we  [dease  to  term  it  so,  has  lost  one 

which  has  been  known  to  exert  its  salutary  influence  when  even  the 

of  hifl^MT  aoooantahility  has  been  disregarded.    We  may  well  fancy,  then, 
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a  power  in  departed  spirits  of  watching  and  tracing  the  influence 
lives,  writings,  or  actions  upon  those  who  have  come  after  th 
influences  have  been  for  human  virtue  and  happiness,  the  wi< 
extended^the  purer  musi  be  the  pleasure  afibrded;  if  they  are  oi 
must  be  the  source  of  bitter,  unavailing,  and  never-ending  n 
considerations  may  well  excite  us  to  the  practice  of  virtuous  a 
cultivation  of  noble  and  generous  sympathies  and  emotions :  a 
appropriate  reward  may  be  the  observation  hereafter  of  their  wi 
as  they  spread  with  their  influences  for  good  the  name  we  hav< 
to  the  remotest  generation. 

The  fame  of  a  lawyer,  however  much  he  may  live  in  the  pi; 
however  large  may  seem  the  space  he  occupies  in  the  public  coi 
in  general  a  very  narrow  and  circumscribed  one.     He  is  promine 
his  own  day  and  generation  and  among  his  contemporaries.     He 
defends  the  accused  and  oppressed;  he  maintains  the  cause  of 
firiendless;  he  succours  those  that  are  ready  to  perish;  he  coun 
rant,  he  guides  and  saves  those  who  are  wandering  and  out  of  i 
when  "he  has  run  his  course  and  sleeps  in  blessings,"  his  bones  ' 
of  orphans'  tears  wept  on  them."     How  much  untold  good  is 
honest,  wise,  and  generous  man,  in  the  full  practice  of  this  prof 
even  those  to  whom  he  has  consecrated  his  time  and  thoughts 
hope  of  adequate  compensation  never  appreciate !     How  often,  co 
own  interest,  does  he  succeed  in  calming  the  surges  of  passion,  ani 
bitter  partisan  to  measures  of  peace  and  compromise !     How  oi 
beneficence  possess  that  best  and  purest  characteristic  of  the  hei 
that  his  right  hand  knoweth  not  what  his  left  hand  doeth !     Yet- 
circle  of  his  own  profession,  the  student  of  which  may  occasionallj 
few  brief  evidences  of  his  learning  and  industry  in  print  on  the  p 
dusty  report-book,  and  pause  to  spell  his  name  and  wonder  who  1 
terity  will  scarcely  ever  hear  of  him,  and  his  severest  efforts  and 
tellectual  achievements  will  sink  forever  in  the  night  of  oblivio 
portant  case  of  Taylor  on  the  demise  of  Ath/ns  vs,  Hurde  was  ai 
Lord  Mansfield  and  the  court  of  King's  Bench  about  one  hundre 
The  title  to  a  large  estate  was  at  issue;  knotty  and  difficult  points 
learning  were  required  to  be  discussed,  and  they  were  discussed  w 
ing  research  and  ability.     It  is  not  to  be  doubted  that  the  coun 
were  the  most  eminent  at  the  English  bar.     We  have  a  further  ass 
the  character  of  some  of  them.     Mr.  Pratt, — ^afterwards  Lord  Cam 
forever  associated  with  English  liberty,  as  the  dauntless  opponen 
warrants,  and  the  champion  of  American  colonial  rights  upon  1 
Parliament, — Mr.  Yorke,  son  of  Lord-Chancellor  Hardwicke,  the  B 
Yorke,  afterwards  Lord-Chancellor,  are  named  as  of  counsel  f< 
With  them  were  Mr.  Caldecot,  the  compiler  of  the  Settlement  Cases 
to  these  men,  there  were  for  the  defendant  the  names  of  Mr.  K: 
Perrot,  and  Mr.  Sergeant  Prime.    Pratt  and  Yorke  having  oocupiei 
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u*^  acd  judicial  positiooB,  their  lives  have  been  Mrritten,  their  characters  have 
tvvQ  pjruAved  aod  will  be  preeerved*  Who  were  these  others  deemed  worthy 
*..:  <^>r  the  lists  and  measure  lances  with  them  in  this  important  intellectual 
T^  v»t  ?  Where  is  their  memorial,  even  among  the  members  of  that  profession 
-!  vhich,  while  they  lived,  they  were  the  pride  and  ornament? 

B^>1««  official  and  political  position,  which  must  frequently  give  character 
o:  ^jkone  to  the  lawyer,  there  are  some  other  exceptions, — of  those  who  hand 
i  m  thf  ir  names  within  the  bounds  of  their  profession  by  contributing  valu- 
ftt  :*•  vorks  to  its  legal  literature.  The  legal  writings  of  Lord  Coke  have  con- 
uniu'^ti  more  than  his  office  and  influence  to  this  result.  Hale,  Foster,  Gilbert, 
iL-i  oxi^n  may  be  placed  in  the  same  category.  But  that  they  have  largely 
iiud  that  debt  which,  according  to  Lord  Bacon,  every  man  owes  to  his  profee- 
•; «.  kcw  froon  would  the  names  of  Feame,  Hargrave,  Butler,  Preston,  Powell, 
>>f-heQ,  aod  Williams  have  to  be  classed  with  those  of  Knowlee,  Perrot,  and 

Tb^re  is  one  English  legal  writer  whose  fortune  in  this  respect  is  peculiar. 
H^  pnxiooed  an  elementary  work, — ^written  with  so  much  system  and  accuracy, 
j£ri  10  stvle  and  Unguage  so  pure  and  elegant,  that  it  not  only  at  once  assumed 
ttd  has  ever  since  maintained  the  place  of  First  Institute  of  1^^  education 
to  all  who  make  the  common  law  of  England  their  special  study,  but  became  a 
tMk  of  instruction  and  interest  to  scholars  and  gentlemen  of  all  pursuits, — 
vhsch  has  been  for  that  reason  translated  into  many  other  tongues.  That 
livTfT  was  Sir  William  Blackstone.  An  American  author  has  in  like  manner 
..■:a^j:iuii  hi»  name  by  a  work  which  both  here  and  abroad  will  forever  stand 
4^  t^jJt*  and  share  the  enviable  fame  of  that  of  the  illustrious  English  com- 
cttutor.     It  is  unnecessary  to  name  James  Kent. 

Tbe  ^thor  of  Sir  William  Blackstone  was  Charles  Blackstone,  a  citizen  and 
•ilkiLaxi  of  London,  whose  family  was  from  the  West  of  England.  He  was 
'(••n^  OD  the  l(>th  July,  1723:  his  father  had  died  before;  and  he  lost  his  mother 
A*,  it*  early  age  of  eleven. 

Br  the  early  loss  of  both  parents,  William  and  his  two  brothers  Charles 
Up]  Hf  nry  were  thrown  upon  the  care  of  their  maternal  uncles.  Charles  and 
Hftiry  were  educated  at  Winchester,  under  the  care  of  Dr.  Bigg,  who  was 
nrj^  of  that  school.  Both  of  them  took  orders  in  the  Church.  The  care 
ifid  MucatioB  of  William  fell  to  the  lot  of  another  uncle, — Mr.  Thomas  Bigg, 
AC  emin^'nt  surgeon  of  London. 

In  1730,  William,  then  about  seven  years  old,  was  put  to  school  at  the 
Chart'?r- House,  and  in  1735  was,  by  the  nomination  of  Sir  Bobert  Walpolo, 
thrc'Ugh  the  influence  of  another  member  of  his  mother  s  family,  admitted  as 
a  Kh'.'lar  upon  its  foundation.  He  is  said  to  have  been  a  studious  and  exem- 
f-orr  boy  and  to  have  gained  the  favour  of  his  masters.  At  the  age  of  fifteen 
he  was  at  the  head  of  the  school,  and  was  thought  sufficiently  advanced  to  bo 
raanftd  to  the  university;  and  he  was  accordingly  entered  a  commoner  at 
Pe&broke  College,  in  Oxford,  on  the  SOth  of  November,  1736.  He  was  allowed 
10  irnnin  at  acbool  until  after  the  12th  of  December,  the  anniversary  oom« 
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memoration  of  the  foundation  of  the  Charter-House,  in  order 
deliver  the  customary  oration  in  honour  of  Richard  Sutton, — ^by  ^ 
much  applause. 

After  having  been  three  years  prosecuting  his  studies  at  this  : 
of  learning,  on  the  20th  November,  1741,  being  then  eightec 
himself  a  member  of  the  Middle  Temple  and  commenced  the  sti 
He  was  called  to  the  bar  as  soon  as  the  probationary  period  of 
expired, — ^viz.,  on  the  28th  November,  1746. 

In  the  early  periods  of  English  jurisprudence,  the  Inns  of  C 
sorted  to  by  large  numbers  of  young  gentlemen,  not  merely  to 
fession,  but  to  complete  a  liberal  education  by  the  study  of  the 
country.     In  the  time  of  Fortescue,  who  wrote  in  the  reign  c 
there  are  said  to  have  been  about  eighteen  hundred  or  two  thoui 
in  the  Inns  of  Court  and  Chancery.     The  number  was  still  verj 
in  the  time  of  Ben  Jonson,  who  has  left  on  record  his  estimate  of  1 
and  character  in  the  dedication  of  his  comedy  of  Every  Man  out  of 
which  he  inscribed  "To  the  noblest  nurseries  of  humanity  and  1 
kingdom,  the  Inns  of  Court."    To  characterize  a  law-school  as  il 
sound  learning  and  civil  liberty  is  indeed  a  highly-wrought  eul 
legal  profession, — ^a  praise,  however,  which  its  history  shows  to  lu 
deserved.     In  the  Inns  of  Chancery  the  younger  students  of  t 
usually  placed,  "learning  and  studying,"  sajrs  Fortescue,  "the  orij 
it  were  the  elements,  of  the  law;  who  profiting  therein,  as  they  | 
ness,  so  were  they  admitted  into  the  greater  inns  of  the  same 
the  Inns  of  Court." 

The  word  "  Inns"  was  anciently  used  to  denote  town-houses,  i 
nobility  and  gentry  resided  when  they  were  in  attendance  at  con 
nrequently  employed  by  the  old  poets  to  denote  a  spacious  and  elegs 
The  Inns  of  Court  were  in  old  French  termed  hosteUs,  In  the  c 
in  Latin  they  are  called  hospitia;  while  diveraoria  is  the  name  appl 
lodging-houses,  which  are  now  commonly  known  as  inns.  TI 
originally  purchased  for  the  purposes  of  these  legal  societies,  han 
the  time  private  residences,  still  retained  in  their  new  use  the  ai: 
by  which  they  were  designated.  The  Middle  and  Inner  Temples  w 
dwellings  of  the  Knights  Templars ;  Lincoln's  and  Gray's  Inn  ancien 
to  the  Earls  of  Lincoln  and  Gray.  So  the  names  of  the  several  L 
eery  are  taken  from  the  names  of  their  original  proprietors,-^xce 
Staple  Inn,  which  belonged  to  the  Merchants  of  the  Staple,  and  Lioi 
was  a  common  tavern,  with  the  sign  of  the  lion. 

There  can  be  no  doubt  that  there  was  originally  provided  in  il 
some  system  of  instruction  for  the  students.  Competent  pers 
readerB,  were  appointed  to  deliver  public  lectures.  Such  men  as  '. 
and  Holt  were  chosen  as  readers.  They  fell  into  disuse,  however 
the  time  of  Blackstone  the  student  at  the  Inns  was  left  to  his  owi 
and  was  even  called  to  the  bar,  after  a  set  time,  without  any  exami 
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i  ifOftlificatioii  fi    the  exerdae  of  his  profeesion.     Aooording  to  the  regola* 

wtm  mt  that  tin  ,  and  with  some  modification  Btill  ezisting,  every  man  waa 

■titled  to  be  called  to  the  bar  who  had  paid  the  fees  accustomed  and  due  to 

Br  Inn  at  which  he  had  entered,  and  had  kept  twelve  terms.     A  term  was 

a^  in  a  very  easy  and  pleasant  way  indeed,  by  being  present  at  a  certain 

^«r  of  dmners  in  oommon — generally  five  in  each  term — ^in  presence  of  the 

He  must  have  gone  nine  times  through  a  certain  ceremony  which 

ac4ij^i  performing  an  exereim.    Exercises  were  performed  thus.   The  student 

WM  funkiehed  by  the  steward  of  the  society  with  a  piece  of  pc^r,  on  which 

wai  Mi'posed  to  be  written  an  argument  on  some  point  of  law,  but,  owing  to  the 

isp'tft!Doe  of  SQCcenive  copyists,  the  writing  came  at  last  to  consist  of  a  piece 

d  Wii  jargon  wholly  unintelligible.     When,  after-dinner,  grace  had  been  said, 

iht  itudcnt  advanced  to  the  barristers'  table  and  commenced  reading  from 

ibi  (aper;  upon  which  one  of  the  barristers  present  made  him  a  slight  bow, 

iBok  the  (<aper  from  him  and  told  him  that  it  was  quite  sufficient.     Throwing 

mm  thifl  piece  of  antiquated  and  ridiculous  mummery,  we  may  say,  then,  that 

pnctKaiiy  ail  that  was  required  as  a  qualification  for  the  English  bar  was  that 

y^  iffiicant  had  eaten  sixty  dinners  at  certain  intervals. 

We  hire  not  been  informed  under  whose  a<lvico  or  by  whose  direction 
fiticbtoDe  prosecuted  his  course  of  legal  studies  in  the  Middle  Temple.  He 
hM  ium4«lf  depicted  in  a  very  lively  manner  the  dangers  and  difficulties  of 
nch  4  coarse: — "  We  may  i4)peal  to  the  experience  of  every  sensible  lawyer, 
vheth^^r  any  thing  can  be  more  hazardous  or  discouraging  than  the  usual  en- 
trui..  -a  the  study  of  the  law.  A  raw  and  inexperienced  youth,  in  the  most 
'if  »4^aeon  of  life,  is  transplanted  on  a  sudden  into  the  midst  of  allure- 
'j  to  pleasure,  without  any  restraint  or  chock  but  what  his  own  prudence 
ca&  tAZj:^l ;  with  no  public  direction  in  what  a)ur3e  to  pursue  his  inquiries, 
fr)  I'TTaie  assistance  to  remove  the  distresses  and  difficulties  which  will  alwavs 
ttuirritf  a  beginner.  In  this  situation,  he  is  expected  to  sequester  himself 
^tK  \iii  world,  and,  by  a  tediouj^,  lonely  process,  to  extract  the  theory  of  law 
frxB  4  msM  of  undigi>»te«i  learning;  or  else,  by  an  assiduous  attendance  on  the 
(Mjv.  xo  pick  up  theory  and  practice  together  sufficient  to  quahfy  him  for  the 
wiiATv  run  of  business." 

Ve  ouy  conjecture  that  Blackstone  bogan  with  Finch,  and  then  proceeded 
^  9t\  u(ii>a  the  rou^  mines  of  legal  treasure  to  be  found  in  Coke  upon  Little- 
Wc,  ^  well  as  to  look  into  Bracton,  Glanville,  Fleta,  and  the  Reports.  It 
VM  ^jm<t:what  better  than  when,  not  quite  two  centuries  before,  in  1652,  Sir 
H^ATT  Spelman  so  graphically  describeri  it  as  liivjtiam  pcregrinam,  dialectum 
ior^.irum.  methclum  mmncinnum,  moUm  non  ingentem  solum  sed  perpetuin 
Uwim/  mstincndam. 

Tim  y^'Ung  student,  whose  career  we  are  to  sket^^h,  little  thought  that,  in  tlie 
im^  of  Provide  e,  he  was  the  engineer  selected  to  make  a  new  rojid  through 
tLi  wild  and  aim  impasH^ble  country,  and  that  he  would  do  ^o  with  so  much 
ibll  and  jodgmei  t,  and  at  the  time  a^lorn  its  n^ide^  and  environs  with  so 

jTMa  and  rch  a  to  convert  the  journey  from  a  wearisome  toil 
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to  an  attractive  pleasure.  For  almost  a  century  the  Comment 
the  first  book  of  the  student  of  law;  and,  whatever  criticisms  h 
be  made  upon  their  learning  or  accuracy^  the  fa^t  ia,  that  no 
make  them  a  part  of  his  course  of  study,  sooner  or  later. 

At  Oxford  he  had  been  a  diligent  student.     Before  he  was 
compiled  a  treatise  on  the  Elements  of  Architecture,  with  plan 
from  his  own  pen.     He  devoted  a  large  portion  of  his  time  to 
ture,  and  had  cultivated  to  a  considerable  extent  the  art  of  po 
school  he  had  shown  poetic  ability  by  some  verses  on  Miltoi 
was  rewarded  with  a  gold  medal.     Upon  betaking  himself  to  tl 
law,  he  appears  to  have  considered  it  necessary  to  abandon  thi 
He  wrote  "The  Lawyer's  Farewell  to  his  Muse,"  which  was  afte 
in  Dodsley's  Miscellanies, — ^a  poem  exhibiting  a  cultivated  tas 
tened  fancy,  as  well  as  great  command  of  language.     Afterwar 
wrote  an  elegy  on  the  death  of  Frederick,  Prince  of  Wales,  whicl: 
in  the  Oxford  Collection.     Judging  from  these  pieces,  it  is,  perh 
ject  of  regret  that  he  relinquished  poetry;  nor  are  we  tempted 
Pope  did  of  Lord  Mansfield, — 

"  How  sweet  an  Ovid  was  in  Mnrraj  lost !" 

It  has,  however,  been  well  remarked  that  "to  his   early  p 
poetry  we  may  reasonably  attribute  the  formation  of  that  exqt 
method  with  which  he  afterwards  embellished  and  illustrated 
nothing  so  well  can  teach  us  that  propriety  of  expression,  that  £ 
tration,  and  that  symmetry  of  method  by  which  the  most  abstrui 
be  rendered  clear  and  delightful,  as  the  study  of  the  works  of  t 
be  styled  the  masters  of  language."     It  is  not  uncommon  to  hes 
sion,  "The  law  is  a  jealous  mistress."     It  is  true  that  this  proft 
others,  demands  of  those  who  would  succeed  in  it  an  earnest  anc 
tion.     It  must  be  the  main  business  of  the  student :  he  must 
it  is  not  inconsistent  with  all  this  that  he  should  still  pursue  his 
ing, — ^that  he  should  maintain  a  constant  acquaintance  and  fai 
those  authors  in  every  tongue  who,  by  the  unanimous  award  of 
standards  of  taste  and  eloquence.     A  man  may  become. a  firstrat 
or  scrivener  by  devoting  himself  exclusively  to  professional  re« 
money  be  his  whole  object,  with  great  success;  but  if  his  aim  be — 
be — ^higher,  then  liberal  studies  will  be  found  as  necessary  to  n 
great  and  accomplished  lawyer  as  any  other.     It  is  not  the  mere 
flowers  in  devious  by-paths,  but  of  rich  and  nourishing  fruit,  wh 
and  vigour  to  the  moral  and  intellectual  man.     The  old  part 
which  even  Lord  Coke  has  sanctioned  by  his  authority,  "for  the  | 
of  the  day,"  assigned  six  hours  of  the  twenty-four  to  the  "sacre 

'*  Sex  horas  somno,  toUdem  des  legibns  s&quis 
I  Qaatnor  orabis,  des  epolisqne  dnas 
Qaod  inperef t  ultra  sacria  largire  oammia." 
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Pr^TioosIj  to  BUckstone's  call  to  the  bar,  he  had  removed  from  Pembroke 
te  Ali-S*>alAy  and  in  June,  1744,  had  become  a  fellow  of  the  latter  college. 
AH-^aUa  was  celebrated  for  lawyers;  and  Lord  Northington  and  Chief- Justice 
¥  .U-»  were  fellows  of  this  college.     In  1745,  he  graduated  Bachelor  of  Civil 

Af*.«r  his  admission  to  the  bar,  he  was  condemned,  like  the  great  majority  of 

i*l « tio  adopt  this  profession,  to  undergo  a  long  and  trying  novitiate.  From  1746 

Vj  ITuj.  he  only  reports  himself  to  have  been  engaged  in  two  cases,  and  those 

•u  uLUQfortaot  that  they  are  not  mentioned  in  any  other  report-book.     Happy 

w  li^jM  who  adopt  as  their  motto  Ne  cede  malis,  sed  contra  audenbior  ito^ 

— v£i':>  leLse  this  as  the  favourable  time  for  close  observation  of  men  and  things, 

u  v^ll  as  for  an  extended  and  thorough  course  of  professional  reading, — re- 

so&benng  that  the  mower  loses  no  time  while  he  is  whetting  his  scythe, — but 

vii^  careful  not  to  sink  into  the  mere  recluse  and  book-worm.     Our  author 

a|p[«eAn  X4J  have  attempted  this  happy  middle  way ;  but,  at  the  same  time,  hope 

i»  #>Qc  deftrrred  made  his  heart  sick ;  and  it  has  been  noticed  that  though  from 

u^  .^l  to  the  bar  until  Michaelmas  Term,  1750,  he  regularly  attended  the 

•xuTt  of  King's  Bench  and  took  notes  of  cases,  lus  diligence  relaxed,  and 

'^y*  r!y  tb<^  only  cases  noted  are  those  concerning  the  universities,  in  whose 

iS&:n  be  always  took  an  especial  interest     He  made  the  acquaintance,  how- 

er^r.  Aod  secured  the  friendship,  during  this  time,  of  some  of  the  most  eminent 

am  m  the  profession,  who  a[^)ear   to  have  dii«covcred  in   him  that  merit 

iL  L  Le  only  wanted  the  op[)ortunity  to  display  to  all.     One  of  these  was 

^...um  Murray,  afl<^rwards  Elarl  of  Mansfield.     U|K>n  a  vacancy  in  the  pro- 

:-?*^r-Lip  uf  Civil  Law  in  the  University  of  Oxford,  Mr.  Murray  introduced 

Mr.  ByKL*tone  to  the  Duke  of  Newcastle,  then  Chancellor  of  the  University, 

uri  T&rmly  recommended  him  as  entirely  able  to  fill  the  vacant  chair.     For 

Ls  j-fc>?,  however,  this  was  not  enough,  unless  he  could  rely  on  his  support  in 

ii>  ur  of  the  administration.     To  ascertain  the  political  principles  of  Black- 

'•^>.  he  said  to  him,  "Sir,  I  can  rely  upon  the  judgment  of  your  friend  Mr. 

MiLTiT  as  to  your  giving  law-lectures  in  a  style  most  beneficial  to  the  students ; 

tL'i  I  dare  say  I  may  safely  rely  on  you,  whenever  any  thing  in  the  political 

i«ii5phere  is  agitated  in  the  university,  that  you  will  exert  yourself  in  our 

tf'tjiL"    The  answer  was,  "  Your  grace  may  be  assured  that  I  will  discharge 

STijaty  in  giving  law-lectures  to  the  best  of  my  poor  ability."     "Ay,  ay,'' 

•^W  his  grace,  "and  your  duty  in  the  other  branch,  too."     Mr.  Blackstone 

.u.,T  U/wed;  and  a  few  days  after  Dr.  Jenn<»r  w:is  appointed  professor. 

Mr.  Blackstone  passed  much  of  his  time  in  Oxford,  and  took  an  active  inte- 
?w:  Ji  the  affiurs  of  the  university.  He  was  elected  bursar,  or  treasurer,  of  his 
^.i-y?.  Finding  the  muniments  in  a  confused  state,  with  considerable  re- 
harti;  and  labour  he  made  a  new  arrangement  of  them.  He  drew  up  a  dis- 
^riAtion  upon  the  method  of  keeping  the  accounts,  with  a  view  to  render  them 
a&rt«mple  and  intelligible, — a  copy  of  which  is  still  preserved,  for  the  benefit 
of  kia  iQcceMors  in  the  bursarship.  He  took  a  lively  interest  in  the  Codring- 
toi  Librmrj,  exerted  himself  actively  to  secure  the  completion  of  the  building. 
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%  lOB^  diffpnta  between  the  members  of  the  old  and  the  new  foundation.  Hero 
ipuB  he  eierted  himself  evooeeifQlly;  and  principally  through  his  inetrumen- 
^btr  this  donation  became  a  valuable  acquisition  to  the  college,  as  well  as  an 
to  the  university,  by  the  completion  of  that  handsome  pile  of  build- 
iowards  the  High  Street  which  for  many  years  had  been  little  better  than  a 
er«fii.«cid  heap  of  ruins.  Dr.  Blackstone  drew  op  a  body  of  statutes  for  the 
rv^cMlation  of  the  endowment,  which  was  confirmed  by  Act  of  Parliament  in 
\i^  T«r  1769. 

Mr.  Yiner  having  bequeathed  to  the  University  of  Oxford  a  considerable  sum 

«f  BhoQ^y  and  the  copyright  of  his  Abridgment  of  Law,  for  the  purpose  of  insti- 

tatinflr  a  profeesorship  of  Common  Law,  with  fellowships  and  scholarships,  Dr. 

Bbdvtone  was,  on   the  20th  of  October,  1758,  unanimously  elected  first 

Vt»i<-nan  Professor.     He  lost  no  time  in  entering  upon  his  duties,  and  on  the 

2^'il  <*f  the  ffame  month  delivered  his  Introductory  Lecture  on  the  Study  of 

Ih^  Lsw.^-oertainly,  if  no  sketch  had  previously  existed,  a  most  remarkable 

«n!«i^:tJon  to  be  prepared  in  so  short  a  period  of  time.     At  the  request  of  the 

VMv-Chancpllor  and  heads  of  houses,  he  publishecl  this  introductory,  and  after- 

virL«  prefixed  it  to  his  Commentaries.     His  lectures  soon  became  celebrated 

throQirikoat  the  kingdom.     He  was  requested  to  read  them  to  the  Prince  of 

V»Iei.  (ifterwards  George  III. ;)  but,  being  at  that  time  engaged  with  a  num^ 

nn»  riaiv  of  pupils  at  Oxford,  whom  he  did  not  think  it  right  to  leave,  he 

iBcb«d  the  honour.     However,  he  transmitted  copies  for  the  prince's  perusal, 

»i'  :s  return  s^nt  him  a  handsome  ]>re8ent. 

In  17-56,  he  h.iil  rwumcd  his  attendanro  at  Westminster,  coming  up  to  town 
^♦nr  wint-?r  and  showing  hims«*lf  in  court  eiwh  Miohat^lmas  and  Hilary  Term, — 
t^  ib«»  purjio^e,  doubtloiv,  of  making  himself  known.  Ho  does  not  record, 
k'-W'^'T.  that  ho  wart  eng:iged  in  any  (iiuse.  In  Juno,  1759.  he  resigned  his 
'4**  of  Assessor  in  the  Vice-Chancellor's  Court  an<l  Stewanl  of  All-Souls 
Hi.'y.r*,  and  purchase*]  chamberH  in  th»»  Tomplo.  where  he  came  to  reside. 
H*  i.l  iHit  app*-ar  in  court  until  Trinity  Term.  17tK);  nor,  in^leod,  does  it  seem 
tbi  L»»  t^vor  a(t)uin*«l  much  celebrity  as  an  advoc^ate.  His  principal  practice 
^  M  a  ohamb^T  counsel.  That  he  was  commanding  notice  and  reganl  in  the 
r^  ^:un  app*^rs  from  the  fact  that  Lord  Chief-Justice  Willes  and  Mr.  Justice 
B*:iian«t  invited  him  to  take  the  coif,  which  he  declined, — probably  from  e*xv 
-  ii'-al  reasons.  The  expense  accompanying  that  honour  was  considerable; 
^:  m  that  which  Blackstone  felt  to  be  more  his  professional  line,  the  advan- 
Utf**  an.!  privileges  of  the  order — principally  thon  the  monopoly  of  the  practice 
*5  ti^  \KiT  of  the  C^immon  Pleas — were  not  sufficient  to  counterbalance  its  ex- 
yriv  an*l  moonvt-nioni'e.  In  the  same  y<»ar  (1759)  he  publisher!  two  small 
r^^  lybtive  to  the  university :  the  one  entilleil  Refifction*  on  the  Opinions  of 
if'j»-».  Pratt,  Morton,  ami  WUbraham,  relatinr^  to  Lord  LitchMifi  ZH^qua- 
liinfion.  who  was  then  a  candidate  for  thechanivllorship:  tho  other.  A  Ows 
/•'^  rtf  t>ptnion  of  Counsel  on  the  Right  of  the  Unircr^itif  to  mnke  New  Sta- 
'*■»  In  November,  17o9,  he  published  a  now  e^lition  of  the  Oroat  Charter 
>»3  t.Wter  of  the  Forest,  and  also  a  tnict  On  the  Law  of  Dei^eent^i  in  JFVi- 
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PREFACE  BY  THE  AMERICAN  EDITOR. 


Til  present  edition  of  the  Commentaries  of  Sir  William  Blackatone 
hm  been  prepared  with  especial  reference  to  the  use  of  American  law- 
tfideou.  The  main  object  of  the  notes,  selected  and  original,  has  been 
to  correct  anj  statement  in  itself  erroneons,  and  to  explain  what  might  be 
ctkolstcd  to  mislead.  In  some  cases  where  the  text  appeared  to  pass 
oftt  important  topics,  they  have  been  introduced  in  order  to  render  the 
book  complete  as  an  institute  of  legal  education.  Besides  the  editions  of 
Artbbold,  Christian,  and  Chittj,  which  have  been  republished  in  this 
ooQotnr,  the  editor  has  drawn  largely  upon  the  valuable  notes  of  Mr. 
Joftice  Coleridge.  The  late  English  editions  by  James  Stewart  and 
Bob«it  Malcolm  Kerr — in  which  all  the  recent  alterations  by  statutes 
kiTe  been  referred  to  and  incorporated— have  been  freely  used,  and  an 
ocimtooal  note  will  be  found  from  the  late  abridgment  of  Blackstone  by 
Stmoel  Warren ;  and  the  attention  of  the  student  is  especially  called  to 
tke  Dotes  added  to  the  last  chapter  of  the  work,  on  the  rise,  prog^ss,  and 
pidQAl  improvement  of  the  laws  of  England,  for  valuable  sketches  by 
Coitndg:e^  John  William  Smith,  Stewart,  Warren,  and  Kerr,  of  the  latest 
etuctments,  to  which  the  American  editor  has  ventured  to  add  some 
rvt&Arki  upon  American  jurisprudence.  Barron  Field's  Analysis — a  most 
i&(<ortint  aid  to  the  student  in  the  work  of  self-examination — ^has  been 
Afkied  St  the  end.  On  the  whole,  it  is  hoped  that  this  edition — the  fruit 
of  moch  care  and  toil,  as  much  in  rejecting  (which  does  not  appear)  as 
ia  adopting  (which  does)— may  meet  the  approbation  of  the  profession 
iod  the  public 
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of  his  life  he  devoted  much  time  to  the  consideration  of  the  subje 
discipline.  He  exerted  himself,  in  conjunction  with  John  Howari 
liU  Act  of  Parliament  for  the  establishment  of  Penitentiary  Houses  ] 
the  objects  of  which  should  be  ''to  seclude  the  criminals  from  ' 
associates;  to  separate  those  of  whom  hopes  might  be  entertainer 
who  were  desperate;  to  teach  them  useful  trades;  to  accustom  th 
of  industry;  to  give  them  reUgious  instruction;  and  to  provide 
recommendation  to  the  world,  and  the  means  of  obtaining  an  honi 
after  the  expiration  of  the  term  of  their  imprisonment."  The  sta 
III.  c.  74  was  accordingly  passed;  and,  though  it  did  not  produce 
ficial  eflfects  that  were  expected  from  it,  it  led  the  way  to  more  just 
views  of  prison-discipline.  In  one  of  his  charges  to  a  grand  jury 
to  the  establishment  of  penitentiaries  under  this  act  in  the  followi 
"In  these  houses  the  convicts  are  to  be  separately  confined  during 
of  their  labours,  debarred  from  all  incentives  to  debauchery,  i 
religion  and  morality,  and  forced  to  work  for  the  benefit  of  the  p 
gination  cannot  figure  to  itself  a  species  of  punishment  in  which  i 
volence,  and  reformation  are  more  happily  blended  together.  \ 
more  dreadful  to  the  riotous,  the  libertine,  the  voluptuous,  the  idl< 
than  solitude,  confinement,  sobriety,  and  constant  labour?  Yet ' 
more  truly  beneficial?  Solitude  will  awaken  reflection,  confinemeE 
temptation,  sobriety  will  restore  vigour,  and  labour  will  beget 
honest  industry;  while  the  aid  of  a  religious  instructor  may  i 
principles  in  his  heart,  and,  when  the  date  of  his  punishment  is 
conduce  both  to  his  temporal  and  eternal  welfare.  Such  a  prosp 
surely  well  worth  the  trouble  of  an  experiment." 

He  indulged,  also,  in  literary  labours  to  some  extent.  The  o: 
these,  however,  are  "An  Accoimt  of  the  Dispute  between  Addisoi 
communicated  to  Dr.  Kippis,  and  by  him  published  in  the  "Bio{ 
tannica,"  in  the  Life  of  Addison;  and  some  notes  upon  Shakspear 
published  in  Malone's  edition  of  1780,  marked  by  the  final  letter 

He  did  not,  however,  long  continue  to  enjoy  this  life  of  quiel 
honour,  and  happiness.  Sedentary  employments,  such  as  those 
delighted,  are  never  conducive  to  health.  As  he  advanced  in  ag€ 
corpulent,  and  was  occasionally  visited  by  gout,  dropsy,  and  vert 
Christmas,  1779,  he  was  seized  with  a  violent  shortness  of  breat 
physicians  attributed  to  his  dropsical  habit  and  to  water  on  the  chef 
prescriptions  gave  him  a  temporary  relief.  He  was  able  to  come 
attend  Hilary  Term, — when  he  was  again  attacked  in  a  more  formi 
chiefly  in  his  head,  which  induced  a  drowsiness  and  stupor  tha 
the  skill  of  his  medical  attendants.  After  lying  in  a  state  of  inse 
several  days,  he  expired  at  his  house  in  Lincoln's  Inn  Fields,  on 
February,  1780,  being  in  the  fifty-seventh  year  of  his  age.  He  wi 
St.  Peter's  Church,  Wallingford, — his  friend  Dr.  Barrington,  Bishop 
officiating  at  his  funeral. 
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U'.*  Lvl  niuo  chiMron,  of  whom  scvon  survived  him.  Henry  Blackstone, 
tl  r^M-rt'T,  wa.a  his  lu-jiht-w,  uiiil  «lioil  from  tho  offwts  of  ovor-cxertion  in  bis 
::  :  --:  ri.     (^{  hU  «oiis,  Jaiii>-s  omJovimI  n»*jirly  the  Fuimo  univorsity  prefer- 

-  •■>  .fc.-  :..-  f.ith«*r:  h«^  w.is  Ffll-iw  of  All-Suuls,  Principal  of  Now  Inn  Hall, 
'."   .-r.i:.   Trif.  .--•r.  I'«*puly  IhiiU  JSt«\vanl,  and  A.S8ussor  in  the  Vice-Chan- 

r  -  *•    ;r--.      H- di-l  in  IML 
7:.  •  r.  :—  'f  -h-ii-iniis  whiih  juf^had  rolliM-te*!  whilo  at  the  bar  and  on  the 
:..  ir.  I  wl.i.  h  hf  h:iil  himself  pn'pareil  for  the  proKS,  won<  pul»li»h(Ml  after 
:.-•    i-.itii.  ::i  two  volumt*A  folio,  a^nvably  to  a  direction  in  his  will.     They 

-  •:.  U'  r-»  .lily  Mich  as  he  had  H«.-l»?ct<'d  out  of  many  from  his  rough  notes, 
'  ■  •  r  .k-  '!--.i*^  •  -f  a  more  intt.'n'stin>r  nalun*,  or  ju*  containing  pome  i*ssontial  ]X)int 
'::'  .»•*  ■  r  priitio*.  or  |M«rhap^  »^u«h  only  (parii«'uhirly  for  the  first  fi»w  years) 
.-  ..  :..».i  :ak«n  ih<»  most  aixurat*.*  noirs  of.  They  wore  puhlish«*d  under  the 
•     ■  -  :.:•  !i.i»-:.ii-  of  his  executor  and  hrothiT-in-hiw,  James  Clilherow,  Esq., 

. .    -1  bv  a  rk«-t<  h  of  his  lift'  from  which  the  facts  contained  in  this  memoir 
--      "•*  !»  princijKiUy  taken. 

:{ iv;:.*:  iiow  Lriven,"  »ays  Mr.  f'litlierow,  *' a  faithful,  and.  it  is  hoped,  not 

;  r  .  \.  A  dt-iail  of  tlie  lif.*  of  this  irreat  man.  from  his  cradl«*  ti»  his  grave, 

*.  *.  .    •■  txiHiii^l  that  it  hhould  he  folloWf'd  by  the  outlines  at  h'iu*t  of  his 

':  •■•■r.     A  hanl  Msk  for  lh«'  \***n  of  a  friend!     To  do  justici?  to  the  merits 

:.  ,x  i'r.  iri.  t»T.  without  incurrini:  the  imputation  of  llatlery,  is  as  <lit!icult 

•  *   '.  ■ .  ii  '..li  Its  im|HTfictions  ^an<l  sucli  the  most  i»erfect  human  characters 

vk  ::i  :r;t!i  and  d»*lii'aev. 

!:.  ii:-*  publii-  line  of  life  he  approved  himsrlf  an  able,  upright,  impartial 

.*    :   r'--  '.'.v  .i.'i,;i.iint«*il  witii  liie  law-  of  his  countrv  an«l  makini:  them 

■  •  .:.  i'  !•    r'l'.'"  "f  hi-i  c»»iidu«t.      A<  a  s«M.it"r.  hf  wa-*  averse  to  party  vio- 

.-.  i  i:.-l'Ta:.'  in  his  .«'-ntimenis.     X«>l  only  in  rarlianient.  but  at  all 

*  •:.  1    u  .iV,  •-■.M.-i»n-,  hf  was  a  tinn  .-upport«r  of  th<'  lru»»  prineiplt-s  of 

.:•.•■  ij-r.t'i'ti-.n  in  rhureh  and  St.il«'. — on  lh«'  real  merits  of  which  few 

'.*■:•  -•  w.  11  'pialifii'd  to  'li*eid»'.     II«' was  fVer  an  active  and  judicious 

■' ■   *  r  •■:*  wii.it.'Vt-r  lie  thought  u.-«'iul  or  advantageous  to  tht?   public  in 

■r  :•»  ai.y  particular  s»..i.ty  or  n'-iirhl-iurli-HNl  he  wa-*  o.»nne<'t«Hl  with; 

■  ■  :.iv;:.j  u  .i  onlv  a  s«>und  juiliriuent,  but   th»*  ejearest   ideas  anil  the  ma^t 

•■•;■'.  \\  i.'a.l  thai  any  m.m  pi-rhaps  was  i-ver  Massed  with,  ihfse  (|ualifica- 

:.•■!  :■•  an  unremitting  jH^rsi-veraner  in  pur-uing  wliatever  he  thought 

'-■*.•  :..i' I'll  him  ti»  larry  many  b.-ii'-tii-ial  plan-  into  ext.vution,  which  pro- 

*    i!  I  h.ive  faih'il  if  thev  had  bit-n  at  tempt' -d  bv  other  men. 

H-  ".v  i.-  .i  U'.u'ver  in  the  trreai  truths  of  C'hri-tianitv  fn»m  a  thorouirh  in- 

•'•i*.  ■!.  -.f  Its  fviilfnce.     Altache'l  t'»  the  ('ImwcIi  «»f  Knirlaiid  from  convic- 

:  .:-•  \  '  ll'ii«'\  hi-i  priuiiph-  w.-reth fit-  u'«*nuiiie  members. — enlarged 

■  \^^:  li^i,     M.s  reiigi-'U  w;ls  pup*  an^l  un.it!»*«"t'd.  aiid  his  atlen-lan-i'  on  it3 
i  .':•  ■•  Pgular.  and  thos**  duties  always  pi-ri-'nuiil  with  seriou-ncss  and 


t 


li  •  :  :•:*•'— i.in.il  abilitii-,-  n«*«'d  not  lu'dwi-lt  ui-.n.     Thev  will  be  univerwdlv 
-  ■...  Ai".ij.-«1  and  admireil  Ar*  long  as  hi-  work-  shall  be  read,  or,  in  other 
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words,  as  long  as  the  municipal  laws  of  this  country  shall  remain 
Btudy  and  practice.  And,  though  his  works  will  only  hold  fort 
generations  his  knowledge  of  the  law  and  his  talents  as  a  writei 
hardly  any  branch  of  literature  he  was  unacquainted  with.  He  ev< 
much  time  in  reading;  and  whatever  he  had  read  and  once  digest 
forgot. 

"  He  was  an  excellent  manager  of  his  time ;  and  though  so  mu( 
spent  in  an  application  to  books  and  the  employment  of  his  pen,  j 
done  without  the  parade  or  ostentation  of  being  a  hard  student, 
served  of  him,  during  his  residence  at  college,  that  his  studies  nev 
to  break  in  upon  the  common  business  of  life  or  the  innocent  ami 
society, — for  the  latter  of  which  few  men  were  better  calculated,  beii 
of  the  happy  faculty  of  making  his  own  company  agreeable  and 
whilst  he  enjoyed  without  reserve  the  society  of  others. 

"  Melancthon  himself  could  not  have  been  more  rigid  in  observii 
and  minute  of  an  appointment.  During  the  years  in  which  he  read 
at  Oxford,  it  could  not  be  remembered  that  he  had  ever  kept  1 
waiting  for  him  even  for  a  few  minutes.  As  he  valued  his  own  t 
extremely  careful  not  to  be  instrumental  in  squandering  or  trifling 
of  others,  who  he  hoped  might  have  as  much  regard  for  theirs  as 
his.  Indeed,  punctuality  was  in  his  opinion  so  much  a  virtue  tl 
not  bring  himself  to  think  perfectly  well  of  any  who  were  notorious 
in  it. 

"The  virtues  of  his  private  character,  less  conspicuous  in  their 
consequently  less  generally  known,  endeared  him  to  those  he  waf 
mately  connected  with  and  who  saw  him  in  the  more  retired  sc 
He  was,  notwithstanding  his  contracted  brow,  (owing  in  a  great 
his  being  very  near-sighted,)  a  cheerful,  agreeable,  and  facetious 
He  was  a  faithful  friend,  an  affectionate  husband  and  parent,  and  { 
benefactor  to  the  poor, — possessed  of  generosity  without  aflfectation, 
prudence  and  economy.     The  constant  accurate  knowledge  he  ha< 
come  and  expenses  (the  consequence  of  uncommon  regularity  in  hi 
enabled  him  to  avoid  the  opposite  extremes  of  meanness  and  profui 

"Being  himself  strict  in  the  exercise  of  every  public  and  priva 
expected  the  same  attention  to  both  in  others,  and,  when  disappoii 
expectation,  was  apt  to  animadvert  with  some  degree  of  severit 
who,  in  his  estimate  of  duty,  seemed  to  deserve  it.  This  rigid  sens 
tion,  added  to  a  certain  irritability  of  temper  derived  from  nati 
creased  in  his  latter  years  by  a  strong  nervous  affection,  togeth* 
countenance  and  figure,  conveyed  an  idea  of  sternness,  which  oca 
heavy  but  unmerited  imputation,  among  those  who  did  not  know 
nature;  but  he  had  a  heart  as  benevolent  and  as  feeling  as 
possessed.  ^ 

"A  natural  reserve  and  diffidence,  which  accompanied  him  from  1 
youth,  and  which  he  could  never  shake  off",  appeared  to  a  casua 
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tiboQgli  it  was  only  appearance,  like  pride, — especially  after  he  became  a  judge, 
wben  he  thought  it  his  daty  to  keep  strictly  up  to  forms,  (which,  as  he  was 
voQt  to  observe,  are  now  too  much  laid  aside,)  and  not  to  lessen  the  respect 
Joe  to  the  dignity  and  gravity  of  his  oflSce  by  any  outward  levity  of  behaviour. 
**  In  short,  it  may  bo  said  of  him  as  the  noble  historian  (Lord  Clarendon) 
ia.1  of  Mr.  Selden:  'If  he  had  some  infirmities  with  other  men,  they  were 
«vi|^hcd  down  with  wonderful  and  prodigious  abilities  and  excellencies  in  the 
f»ih<.'r  *o;il<\"* 

Sorb   IB  the  t^-stimony  of  a  friend  and  kinsman  to  the  character  of  Sir 

William  Blaukitone.     Partial,  no  doubt,  in  some  respects;  but  on  the  whole  it 

bear?  on  iui  fac»j  the  marks  of  an  hon^wt  effort  to  tell  the  truth, — not  to  conceal 

▼Lu  app^-are^l  to  Iw  unlovely.     We  may  accept  it  with  the  more  confidence 

u  tmt:itul  and  reliable.     "There  may  have  been,"  concludes  Mr.  Welsby, 

tLivt'A  of  Eminent  English  Judges,)  "more  shining  characters,  of  whom  we 

reail  with  dt>*i>er  interest;  but  there  have  boon  few  men  more  useful  in  their 

nhrr**.  ft»w  whose  example  we  can  contemplate  more  profitably,  few  who  better 

n«*Ii2«d  the  wiah  so  happily  expressiNl  by  himself: — 

TBtoiot«d  bj  the  gniltj  bribe, 
racarMNl  «mid»t  the  barpj  tribe; 
No  orpbAtt'f  cry  to  woand  mj  ear, 
Mj  hoooor  aad  mj  eoDtcieoee  ele«r; 
That  mmj  I  ealmlj  meet  mj  end, — 
Tbtts  to  the  grare  io  peace  deeeend." 

Of  :!.o  Commentarit>s  as  an  In.^tituto  of  Legal  Education,  very  different 
^T'lL.  •:**  hiivf  UH»n  oxpr»'*?s«Nl;  but,  with  one  or  two  exceptions,  thoro  is  a  con- 
•  *rr:/.  a»l:n;nMion  of  ihfir  stvlo  and  method.  When  the  illustrious  contem- 
:*r.iry  . :  ril.n;t»lone — Lord  Mansfield — Wiw  asked  to  point  out  the  books 
jr;-:  r.r  th*»  j»eru!»al  of  a  student  of  the  law,  that  great  man  bore  this  em- 
t-v.;c  ivitiniMny  to  th«'ir  value: — **Till  of  late  I  could  never  with  any  satis- 
«*.n  to  my.'**«lf  answer  that  question;  but  since  the  publication  of  Mr. 
i5  ^  iL-!Mi»'s  <  V,nim«Miturit»s  I  can  never  l^  at  a  loss.  There  your  son  will 
iiiaiiiiytiiNil  nMsoninp,  diffuse*!  in  a  ploa^^ing  and  perspicuous  style.  Tliero 
-'  ^mv  ;rnbiU*  im[H:»ra'ptibly  the  first  principles  on  which  our  excellent  laws 
*^  f  ir.  l.ii:  and  th^r»»  ho  may  lH>come  ncquainttnl  with  an  uncouth  crabbed 
*'-ti.  r.  r..k»>  u[»^»n  Liti!»*ton,  who  has  disiippointed  many  a  tyro,  but  who  can- 
"  *  fill  I..  pU»aj»e  in  a  morlf^m  dn^«*."  One  of  his  most  stem  and  unrelenting 
••r::.>.— ,I,.pTny  Bentham, — himself  a  jurist,  and  fundamentally  opposed  to 
*'i  k.<:.  n*^  in  41:!*  «»*nfral  views  and  principles  of  government,  thus  speaks  of 
'••  *tyl-  ;ri  wli:«h  th»*  r<)mmtMitari*>s  wen^  written: — "He  it  is  who  first  of  all 
"•'*;:  it:  .n  tl  wnt<?r«  ha8  taught  jurisprudence  to  speak  the  languaf2:e  of  the 
^"lirand  th»>  p»ntl«nian,  put  a  ]»«»lish  u|)on  that  rugged  science,  cleansed 
"*T  fr  rii  th»»  dust  antl  o^bwfbs  of  the  offi«v,  and,  if  he  has  not  enri(*hed  her 
**ii  tlut  pr»^n:*ion  which  is  drawn  only  from  the  sterling  treasury  of  the 
*>a*^.  h.i/»  d«yk«?«l  h**r  o!it  to  advantap»  fn»m  thf*  toilet  of  classic  erudition, 
^tcm-i]  her  with  met^iphors  and  allusions,  and  sent  her  abroad  in  some 
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measure  to  instruct,  and  in  still  greater  measure  to  entertain,  the 
laneous  and  even  the  most  fastidious  societies.  The  merit  to  wk 
perhaps  as  to  any,  this  work  stands  indebted,  is  the  enchanting  ha 
numbers."  "  It  is  easy,"  says  Mr.  Justice  Coleridge,  "  to  point  out 
and  their  general  merits  of  lucid  order,  sound  and  clear  exposition 
almost  faultless  in  its  kind,  are  also  easily  perceived  and  universe 
ledged;  but  it  requires  perhaps  the  study  necessarily  imposed  up 
to  understand  folly  the  whole  extent  of  praise  to  which  the  authoi 
his  materials  should  be  seen  in  their  crude  and  scattered  state; 
versies  examined,  of  which  the  result  only  is  shortly  given;  ^ 
rejected,  what  he  has  forborne  to  say,  should  be  known  before '. 
judgment,  taste,  and,  above  all,  his  total  want  of  self-display,  can 
preciated."  Lord  Avonmore  has  said,  "He  it  was  who  first  gav< 
the  air  of  a  science.  He  found  it  a  skeleton,  and  clothed  it  with 
and  complexion :  he  embraced  the  cold  statue,  and  by  his  touch 
youth,  health,  and  beauty."  Sir  William  Jones,  one  of  the  most  i 
scholars  the  legal  profession  can  boast  of  having  produced,  and  an  o 
to  that  profession  alone,  but  to  human  nature,  giv^s  his  opinion  in 
— "  His  Commentaries  are  the  most  correct  and  beautiful  outline  t 
exhibited  of  any  human  science ;  but  they  alone  will  no  more  foi 
than  a  general  map  of  the  world,  how  accurately  and  elegantly  so 
be  delineated,  will  make  a  geographer.  If,  indeed,  all  the  titles  w 
fessed  only  to  sketch  in  elementary  discourses  were  filled  up  wi 
and  perspicuity.  Englishmen  might  hope  at  length  to  possess  a  dij 
laws  which  would  leave  but  little  room  for  controversy  except  in  cj 
ing  upon  their  particular  circumstances, — a  work  which  every  ] 
manity  and  peace  must  anxiously  wish  to  see  accomplished." 

To  these  many  similar  authorities  might  be  added;  but  we  ma] 
to  subjoin  the  testimony  of  the  distinguished  American  Commentate 
Kent: — "  He  [Blackstone]  is  justly  placed  at  the  head  of  all  the  mo 
who  treat  of  the  general  elementary  principles  of  law.  By  the  e 
his  arrangement,  the  variety  of  his  learning,  the  justness  of  his  ts 
purity  and  elegance  of  his  style,  he  communicated  to  those  sul 
were  harsh  and  forbidding  in  the  pages  of  Coke,  the  attraction 
science  and  the  embellishments  of  polite  literature.  The  seoon< 
volumes  of  the  Commentaries  are  to  be  thoroughly  studied  anc 
understood.  What  is  obsolete  is  necessary  to  illustrate  that  whicl 
use;  and  the  greater  part  of  the  matter  in  these  volumes  is  law 
and  on  this  side  of  the  Atlantic." 

In  opposition  to  this  stand  Mr.  Ritso  and  Mr.  Austin,  the  fo 
curious  and  useftil  Introduction  to  the  Study  of  Coke  upon  Littlet 
latter  in  his  Outlines  of  Lectures  on  the  Province  of  Jurisprude 
deny  to  Sir  William  •Blackstone  all  merit  as  an  institutional  write 
condemn  his  style,  as  unfitted  to  the  subject  and  meretricious,  I 
nays  Mr.  Austin,  "is  not  the  manner  of  those  classical  Eoman  jurii 
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a!v»y9  mofielB  of  expression,  though  their  meaning  be  never  so  faulty.  It  differs 
fnxa  th«ir  unaffected,  yet  apt  and  nervous,  style,  as  the  tawdry  and  flimsy  dress 
of  a  milliD«^r's  doll  from  the  grac<^ful  and  imposing  nakedness  of  a  Grecian 
ftaiu-.*'  Mr.  RitM>  is  an  idolater  of  Lord  Coke,  and  unwilling  that  any  book 
ri>^uM  Aiir>*  in  the  honours  of  the  Institutes,  much  less  displace  it  as  a  first 
look  :d  th«*  han«i8  of  the  professional  student.  Mr.  Austin  is  an  enthusiastic 
BrsiLjuDit4.\  Ilis  associations  have  been  altogether  with  codes  and  systems. 
WLit  otLtT  arrangement  he  would  have  made  of  the  Common  Law  of  Eng- 
Ua*i  than  that  followed  by  Blackstone  and  Hale  can  only  be  conjectured;  but 
;i^  T  riUibility  is  that  it  would  not  have  l)cen  adapted  to  the  science  as  it  prac- 
uu.lv  t*xi^t«-l,  ami  would  have  been  inconvenient  because  artificial.  The  Com- 
=>.n  Law  i.-*  not  a  Ktrait  canal  cut  by  the  art  of  civil  engineers,  but  a  mighty 
r.T<  r.  :t«  h«*a(i  l<jst  in  the  samls  of  antiquity,  which  has  sought  and  made  its 
rvn  -Linnvl.  and  that  the  most  natural  and  the  best,  though  occasionally  re- 
cainiiir  to  !»»•  improve*!  by  legislative  dams  and  embankments. 

1:  :*  Hot  difficult  to  arrive  at  a  just  conclusion  between  these  conflicting 

r'^.tn.' D.«.     Blackstone  is  not  an  authority  in  the  law  in  the  same  sense  in  which 

Liil'too  or  hi*  commentator  Lord  Coke  is.     He  has  fallen  into  some  errors  and 

jjivuracic*. — not,  however,  so  many  nor  so  important  that  the  student  ought  to 

Iw-  Li*  confidence  in  it  as  an  Institute  at  all  impaired.     In  fact,  these  errors 

i>l  lojiOLniraoii*  have  l>een  for  the  most  i»art  j>ointe<l  out  and  corrected  in  the 

t>«i'm  o«litions.      There  is  ct»rtaiiily  truth  in  the  charge  brought  against 

!--ik*! .n*^-  of  overwtN»ning  a^lmiration  of  the  Britif»h  Constitution;  but  that  is 

1 1 .  k'ly  to  mislead  an  American  student.     We  can  Hvmpathize  with  his  pane- 

rr:    A  ihr-  :>»•!•  }»pirit  and  gi^iK-ral  justice  of  the  Common  Law.     We  claim 

•  i* '  ur  larthriirht  and  Iniast  of  it  a.**  the  j*uli«»tratum  of  our  own  jurispru<lence. 

A*  .»n  ••l.'m»'iit:irv  Uxik,  howwer,  it  mav  be  enou^^h  tosav  that  the  whole  bodv 

:  An-n^'an  lawyers  and  advocates,  with  very  few  «»xoeptions,  since  the  Revo- 

.*'.  u,  Liw  drawn  their  first  K»ssons  in  jurisprudence  from  the  pages  of  Black- 

•:  0"!«  0«mmentaries;  and  no  more  moileru  work  has  succeeded  as  yet  in 

ripirvxLng  it. 
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clergy  and  uniTcnities,  and  the  illiberal 
jealousy  that  subsisted  between  the  patrons 
and  students  of  each Page  17-20 

8.  The  establishment  of  the  court  of  Common 
Pleas  at  Westminster  preserved'  the  com- 
mon law,  and  promoted  its  study  in  that 
neighbourhood,  exclusire  of  the  two  uni- 
Tersities ^ 22 

4.  But  the  universities  are  now  the  most  eli- 
gible places  for  laying  the  foundations  of   ^  te/ 
this,  as  of  every  other  liberal  accomplish-      '^ 
ment;  by  tracing  out  the  principles  and 
grounds  of  the  law,  even  to  their  original 
elements 81 

SECTION  II. 

Or  TH«  Natttbe  of  Laws  in  general 88  to  61 

i^      1    J(*w  t»  »  i^iia  rff  ^»*i^^  prescribed  by  a 

o  anperior  pyfrgr 

2.  Natural  law  is  the  rvAe  of  human  net  ion, 
prescribed  by  the  Creator,  and  discover- 

able  by  the  light  of  reason 

Iin*he  divine,  or  revealed  law,  considered 
1  as  a  rule  of  action,  is  also  the  law  of  na- 

VX^re,  imparted  by  God  himself 41 

4.  The  law  of  nations  is  that  which  regu- 

'-  lates  the  conduct  and  mutual  intercourse 

p     of  independent  states  with  each  other,  by 

I      reason  and  natural  justice 43 

b.  Municipal  or  civil  law  is  the  rule  of  civil 
?  .    conduct  prescribed  by  the  supreme  power 
in  a  state,  commanding  what  is  right  and 
prohibiting  what  is  wrong ! 44 

6.  Society  is  formed  for  the  protection  of  in- 
-\p  dividuals^  and  states^  o^  goTrmmantj  frtr 

^     the  preservation  of  society 47 

7.  In  all'sraies  ihere  is  an  absolute  supreme 
power,  to  which  the  right  of  legislation 
belongs,  and  which,  by  the  singular  con- 
stitution of  these  kingdoms,  is  vested  in 

— «the  king,  lords,  and  commons 48-51 

8.  The  parts  of  a  law  are,  I.  The  declaratory ; 
which  defines  what  is  right  snd  wrong. 

\      II.  The  directory;  which  con}<i«»t}»  in  com- 

j      manding  the  observation  of  right,  or  pro- 

*^     bibitingthecommiMsionofwrong.  III.  The 

,   remedial;  or  method  of  recovering  private 

rights  and  redressing  private  wrongs.   IV. 

The  vindicatory  sanction  of  punishments 

'    for  public  wrongs;  wherein  consists  the 

\  most  forcible  obligation  of  human  laws... 53-4 

9.  To  interpret  a  law,  wo  must  inquire  after 
the  will  of  the  maker:  which  may  be  col- 
lected  either  from  thewonis,  rhe  context, 
the  subject-matter,  the  effects  and  conse- 
quence, or  the  spirit  and  reason  of  the 
law 69-r>l 

10.  From  the  latter  method  of  interpreta- 
tion arises  e<iuity,  or  rhe  correction  of 
that  wherein  the  law  (by  reason  of  its 
universality)  is  deficient Gl 

SECTION  III. 

Of  the  Laws  op  Knolaxo 63  to  91 

1.  The  Ikws  of  England  are  of  two  kinds: 
the  unwr«M**n  *^^  n.^mmf^n  law,  andj^e 
"gitt^S  J>r  fltatule  law 63 

2.  The  unwritten  law  includes,  I.  lifiiiezal 
customs.  II.  Particular  customs.  IIL  Par- 

,/      ficularjaif  s ... ..."  Z 77,,./!,.     67 
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8.  General  customs,  or  the  c 
perly  so  Ml  ICQ,  are  fous 
morial  universal  usage,  * 
decisions  are  the  evideo 
sions  are  preserved  in  ih 
explained  in  the  year-bw 
and  digested  by  writers  i 

thority 

Particular  customs  are 
only  in  use  within   soa 
tricts;    as    gavel-kind,  ■* 
London,  &o •« 

5.  These — I.  must  be  proff 
must  appear  to  be  Jegal 

.morial,  continued,  ped# 

Certain,   compulsoryt   M 

lit.  must,  when  atroweii 

construction • 

6.  Particular  laws  are  sue 
custom,  are  adopted  fto 
certain  peculiar  courts,  i 
intendence  and  control  of 
statute  law;  namely,  the 

anon  laws 

which,  aremade  by  the 
commons,  in  pAfliHUiviM 
defects,  or  amend  what 

unwritten  law 

8.  In  order  to  give  a  moi 
than  can  sometimes  be  1 
generality  of  both  the  uni 
ten  law,  in  matters  of  pi 
the  office  of  equity  to  int 

SECTION 

Or  THE  Countries  subjic 
OF  England 

1.  The  laws  of  England  arc 
their  full  extent  in  any 
besides  the  kingdom  of  I 
dominion  of  Wales,  whic 
respects,  an  entire  comn 

2.  Scotland,  notwithstandii 
tains  its  own  municipal  h 

.  ject  to  regulation  by  thi 
ment 

3.  Berwick  is  governed  b 
usages,  derived  fVom  th- 
bound  by  all  acts  of  par 

4.  Ireland  is  a  distinct  nv 
dom,    governed   by  the 
England,  but  not  bound 
of  the  British  parliament 
larly  named 

5.  The  Isle  of  Man,  the  N 
Guernsey,    &c.,)     and 
abroad,    are     governed 
laws,    but    arc   bound 
British   parliament,    if  : 
therein 

6.  The  territory  of  Englan 
clesiastically,  into  pro^ 
archdeaconries,  rural  dc 
rishes 

7.  The  civil  division  is.  fir 
of  which  some  are  palat 
times,  into  rapes.  lath< 
next,  into  hundreds,  or  ' 
lastly,  into  towns,  villa, 
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I!«M»K   I.-OF  THE  UI(;HTS  OF  PERSON'S. 

«.'H\rTMl  I.  ^^.  I*arIiiiriH>iit«i,   in  fioine  nfiapc,  «rc  of  m 

.\f  II  TL     K.>.iir«    or    I\Mvi-  I'lK^i  Hi>ii<|iiiiy  a.«  the  Snion  gttTemment 

I'nir*' rJ2 1 •>  144         i"    *!■>'*   i*«l:in'l,    nn>l   liuve   Mil)i«iiito<l,   in 

'^'»     ■    ''^'•-  ■'!  Kii^laipl  are.  rlirir  prr-i'iit  furiii,  ut  learit  five  huniJrod 
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:^'T^  '.r*r  '-■*■■'•  ■■'  J-^r-'-n-.  "r  llie  '•■  Th«' p:irliiiiiu'iit  is iiMHvinhled  h}- tlu> king's 
_'  iJlzJjl ;.^: ll*:;  wriiN.  jin«J  itr*  silting  muHt  not  tic  inier- 
miittMj  nlMin*  three  yvarn 160 

4.  Ill  riinoiitiicnt  |iurtH  are  the  king'n  nia- 
ji*«iy.  thi'  litnN  Hiiiritiial  ami  lenipuml, 
ahil  th«'  r>iiiiiiifii<t  r«>proHentcd  hj  their 
memtter? :  cm-h  «>r  whirh  |ianti  han  a  ne- 
gative,  or   nereHfiary,    vnife   in   making 

lawj* i.vi-ieo 

■'*.  Wlrli  ri-^:inl  tuthe  gcniTiil  luw  of  purlia- 
iMfiit :  i\*  piiwrr  i*  ulmoluic:  each  houi>6 
i«  liir  jmi^o  iif  ii<«  rnrn  privilegen:  and  all 
thi*  iii«-iii)MT-  1 1'  «*iihcT  bouae  arc  entitled 
.lu  .iLc  |ui\Uixu  uf  apaarh.  uf  pcniull*  uf 
(hvir  liuiuiiaiica,  uiul  uf  UuuT  laiula  and 
K I* M'A^ISJ 

'•.  Tlir  ptTiilinr  privilrgfM  uf  the  Ii>nlii  (be- 
hj'it'*i  ilif'ir  jiiili>-i'tl  i-.ipaciiy)  are  ti>  hunt 
in  ihi<  kiii^  *  !«irr«i«:  tn  Ik*  alleniled  lij 
tin*  »:ifi*"*  iif'  ihi'  law;  ti»  make  pro xte?< ; 
fii  fiiiiT  priilc*l«:  iiinl  In  n'gulate  the 
i-liTiiitn  lit'  ih«'  -iixt*'!-!!  |HH*rM  of  North 
I'll  iiain 167 

7.  1  tit'  pt'fiiliir  pi  ivili*){fi4  iif  the  fitiiniKins 
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wt'li  p^'ir-l  I'l.  1  IIi4  ti'hv  II.  Ilia 
r->,\«I  f':uiiil\  II!.  Ill- I'liuiii-ijt.  IV.  Ih^ 
"I'.'i-  -  \  Mi-  prrr'«i::i'ivtv  VI.  lli«  re- 
».!■  If    190 

;'.  Ui'li  rf;::iril  »■■  !iii  liMi*:  il.i'  rn-wn  of 
KfiirliU'l.  hy  iKf  pi<^iti«M  i*iii««*i(iitii«n  of 
i*.i-  kiiiir-li>iii.  il  ifh  rver  lifi-n  •li>««'f'ndihle, 
•iij'l  «i«i  f'fit  iiiuf* 190 

1.  Till"  rrtiwn  i»  •Ir-i'fndiMo  in  a  munte  pe- 
fiiliar  t»  itM'lf 198 
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6  This  course  of  descent  is  subject  to 
limitation  by  parliament Page  195 

6  Notwithstanding  such  limitations,  the 
erown  retains  its  descendible  quality, 
and  becomes  hereditary  in  the  prince  to 
whom  it  is  limited 106 

7.  King  Egbert,  king  Canute,  and  king 
William  I.  have  been  successively  con- 
stituted the  common  stocks,  or  ancestors, 

of  this  descent 198 

8.  At  the  revolution,  the  convention  of 
estates,  or  representative  body  of  the 
nation,  declared  that  the  misconduct  cf 
king  James  II.  amounted  to  an  abdica- 
tion of  the  government,  and  that  the 
throne  was  thereby  vacant 213 

9.  In  consequence  of  this  vacancy,  and  from 
ft  regard  to  the  ancient  line,  the  conven- 
tion appointed  the  next  Protestant  heirs 
of  the  blood-royal  of  king  Charles  I.  to 
fill  the  vacant  throne,  in  the  old  order  of 
succession;  with  a  temporary  exception, 
or  preference,  to  the  person  of  king  Wil- 
liam III 214 

10.  On  the  impending  failure  of  the  Pro- 
testant line  of  king  Charles  I.,  (whereby 
the  throne  might  again  have  become  va- 
cant,) the  parliament  extended  the  set- 
tlement of  the  crown  to  the  Protestant 
line  of  king  James  I.,  vix.  to  the  princess 
Sophia  of  Hanover,  and  the  heirs  of  her 
body,  being  Protestants ;  and  she  is  now 
the  common  stock,  from  whom  the  heirs 

of  the  erown  must  descend 215 

CHAPTER  IV. 

Of  THi  King's  Royal  Family 21 8  to  224 

1.  The  king's  royal  family  consists,  first,  of 
the  queen:  who  is  either  regnant,  consort, 

or  dowager 218 

2.  The  queen  consort  is  a  public  person ;  and 
has  many  personal  prerogatives  and  dis- 
tinct revenues 218 

H.  The  prince  and  princess  of  Wales,  and 
the  princess-royal,  are  peculiarly  re- 
garded by  the  law 223 

4.  The  other  princes  of  the  blood-royal  are 
only  entitled  to  precedence 224 

CHAPTER  V. 

Or  TBI  Councils  belong inq  to  the 
King 227  to  232 

1.  The  king's  councils  are,  I.  The  parlia- 
ment. II.  The  great  council  of  peers. 
ni.  The  judges,  for  matters  of  law.  IV. 
The  privy  council 227-280 

2.  In  privy  counsellors  may  be  considered, 
L  Their  creation.  II.  Their  qualifica- 
tions. III.  Their  duties.  IV.  Their  pow- 
ert.  V.  Their  privileges.  VI.  Their  dis- 
solution  280-232 

CHAPTER  \a. 

Of  TBE  King's  Duties 238  to  235 

I.  The  king's  duties  are,  to  govern  his  peo- 
ple according  to  law,  to  execute  judgment 
in  mercy,  and  to  maintain  the  established 
religion 288 


2.  These  are  his  part  of 
tract  between  himsdl 
founded  in  the  naturt  i 
pressed  in  his  oath  ail 

CHAPTI 

Of  the  Kino's  PrerooaI 

1.  Prerogative  is  that  ■ 
pre-eminence  which  tli 
other  persons,  andof  tl 
of  law,  in  right  of  his  I 

2.  Such  prerogatives  avf 
incidental.  The  incid 
of  other  matters,  are  K 
arise :  we  now  treat  ofli 

3.  The  direct  prerogative 
king's  dignity,  or  roj 
His  authority,  or  regiu 
revenue,  or  royal  inooi 

4.  The  king's  dignity  ooi 
attributes   of,     I.  Pen 

II.  Absolute  perfectic 
perpetuity 

5.  In  the  king's  authori^ 
consists   the   executiTt 

G.  In  foreign  concerns,  t] 
presentative  of  the  nal 
or  prerogative,  I.  Of  m 
ing  embassadors.    II.  C 

III.  Of  proclaiming  wai 
issuing  reprisals.  V. ' 
conducts 

7.  In  domestic  affairs,  th 
constituent  part  of  thi 
tive  power;  hath  a  neg 
laws :  and  is  bound  by 
specially  named  thereii 

8.  He  is  also  considered 
the  kingdom,  and  ma^ 
armies,  build  forts,  ap| 
beacons,  prohibit  the  « 
and  ammunition,  and  O) 
within  the  realm,  or 
foreign  parts 

9.  The  king  is  also  the  f< 
and  general  conservat 
and  tlierefore  may  erec 
he  hath  a  legal  ubi 
offenders,  pardon  crim 
clamations 

10.  He  is  likewise  the  fo 
of  office,  and  of  privilei 

11.  He  is  also  the  arbiter 
merce,  (not  of  foreign,  ^ 
by  the  law  of  merchant 
fore,  entitled  to  the  e 
marts,  the  regulation 
measures,  and  the  coi 
tion  of  money 

12.  The  king  is,  lastly,  t 
of  the  church ;  and,  a 
regulates,  and  dissolT* 
mtes  bishops,  and  rece 
ecclesiastical  causes. .... 

CHAPTEI 

Of  the  King's  Rbtknub.. 
I.  The  king's  rerenue  is  « 
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marr.     Aii-1  the  onlinarj  if.  I. 

rir«i      II    TrmfxTiil Tiige  281 

:  •  errl«*«m«tirai  rvT«>nue  ron«iiilii 
p  oa«i«»It  »f  111**  icni|MiriiIitivfi  of 
Eii«L'j{  rir«.  II.  ('••r<tilu*i«  and 
111  Kitnpari>chi«l  liihen. 
ir»i-fruiia  in-i  tentlm  of  l»cne« 
l'H'J-280 

g  ■  nrliDftry  tein|Miriil  rrvctiue 
A.  I  The  ilrm^vne  Un'U  *tf  the 
II  Tb^  tirrr*ii(«rir  rvi'i««:  liciiifK 
•fir  riir»:  l»ri»Ji'fi  f«ir  ihr  jiiir* 
l^i«  fr<«ljil  firiiAt*.  aii'J  tii«*  prrri>- 
f  |>iir«r_\  «ii''<<  nn-l  |in*-vni[>ii«in. 
ina-:»l  "lini  i*«iii*i;r  fmni  th«*  <liifr 
•lirrfi»^» ;     ^•riog    fhe    r»'*i'ltie  of 

c^jn«i'i^r.i!i>'n.  IV.  11  i<  fnrt»«f^. 
p«r?«  ■•fj'.i-i !***►.  VI.  |{<i\iil  filth. 
<ek.»  iTi'l  fhinjf*  jft*:iiti,  t1i>f«iliii, 
L  \1II  K>>t«l  itiiii«*<*.  IX.  Trt»»- 
r    X.  W%if;.    XI.  K»ir«v..    XII. 

■T«   f-r  4>frrn«*i'«.   ari'l   *\ IaikW. 

rb««i«  •■!  I«ri*i«.      XIV.  The  cim- 

.'li*>f*  •n-l  !!»fMii*-«  •J*'«*.-^<H*i 

ft  eitr»i-r'lin!iry   n-vrnur   r<iii- 

fti*!*,    »uVi*|if«.    an<l    «ii|i)>Ii«*4 
;o  him  hv  Ihr  r«>niiiiMii«  in  farlia- 

...^ ■ 3«»6 

•r»  fh*-**-  w«-rr   t|Mii.i1h-  rii|M«*il  l»v 

lb«  n'iininal  triiih  nr  fiftmilh 
th«  tt"V»b!e«  in  r^rry  titwiifihtii; 
iit«fr«.  hy«Ufr«.  iin'l  ta1Ii!iK«*ii; 
tvrv   aurre^lffNl   |iv   •ulif»iilii*ii   ■«• 

m 

kfH«tt  in<li«i<liial«  wiih   rr«|>rct  to 

lit  an  i  r<»<-l«    3<lH 

«v*!riti  .f  iAiKii'>n  Ti>i>k  plnre 
tf   tin.'   ••(   f*i»'   ffT-.lii'inn :    iMir 

tai*«  art*,  ihirrli-rp.    I.  Annual. 

♦rua!  G«»H 

Kaal  tttr*  %r«*.  I  Tim  Uii<t-fHX. 
ancnt  •u*-*-  iv  r»:«»-l  ii(i<>n  a  nrir 
rat  II  Tijr  t:iiil>t;kt,  iM'in);  an 
tiri*^  •■!,  nialt.    uiiiiii.  i-i'li'r.  ani| 

*'liH    "111 

"^lut!  ».*!»•*  fire.  I.  T!n»  rii-t«»iii<, 
i^  »r,i  I  •■iTi  lifft'  .if  III]  iiiiTi-lian- 
;*»r?r-i  r  vLi-.-Tti-l.  II  Th«»  i»\- 
r.  ■  T  ini  kii-i  ..   |-««i!ii«f».  i-fi  a  jrrrftt 

.if  r-.f.Tii  -Jj'i*-*  111.  Th«»  Hull 
'  ti'i"^  •.«  •■I'l  IV.  Thr  J»«»*if- 
r  *i\t'.}  I-'T  il  ••  I  -irn-ieo  "f  !•  Uor*. 
»••■  }  i'.'y  ■  n  J  ij  'T.  |'!ir«-l.nn'iit. 
i  Ti.*  i'i'y  ■  n  in-M»i-*  .■»»••!  wiii- 
VII     Til*-    'I'lty    '11    IhiTi-*"*    f  r 

**•*•  !ir«  If.  I  •■*.-iir--      \ill    Tti«* 

'.•ftf**  -in-l  j'»-ri»!"ri'» ;'. l.I-.'lli'i 

itjt  r^-t^Tj-,'*  1-  ij-p'ii- 1  I.I  liny  f li«« 

'■f  ''••  iiirt-'iril  •!.  '  I.  till  iIh* 
,1  !■  ■ii»«-Jnrtf«-'l  >'y  t  iriii'in'Tir  ....  V.'2u 
«rlttr*  I  I  ^  ?.!••*•  ••■\iri!  tixt'-non* 
i»  •^I'lriir  ft  I.  1  •  !•»■«■  I  ♦"■■'■  fiiinU.  fo 
i|f#r;6''  !  •jn*  iii*-  n  ihnr  n'«|ii'«*t- 
!!•.  t  «jt  fcr*"  Ii-'W  ri  ?:•..-:  !:ifi«i|  by 
•at  .uiv  iSr<*«>  |rth'-i|>i1  fit'i-U.  th«* 
'».  ft-T*!.  an-l  .•'tinfh  .*••■:!  funtl«. 
Tall  th*"  ili^lii*  "f  tlic  iiiUiin  :  lht» 
'aach  t<in(  a!*-i  *ii|>rra'M<'d.  itt 
Mrirnrira    an  I    t'.rrnjtfhon    the 

•r  the  whi.l**  8'JO 

W^tttra  of  ifaene  funtU.  after 
ikt  iBltmi  vt  the  national  Jebi, 


mrt  carried  together,  and  denominated 
the  linking  fund;  which,  unleiM  other- 
wine  appropriated  by  parliament,  is  an- 
nually to  be  applied  towards  paying  off 

Home  part  of  the  principal Page 830 

12.  But,  previous  to  this,  the  aggregate 
fund  is  now  chargeil  with  an  annual  sum 
for  the  civil  liHt :  which  is  the  imme<liata 
pntper  revenue  of  the  crown,  settled  by 
parliament  on  the  king  at  his  accession, 
for  defraying  the  charges  of  civil  govern- 
ment    830 

CHAPTER   IX. 

Or  SiRoaniXATE  M.\gistratkn 338  to  886 

1.  Subonlinate  magistrates,  of  the  most  ge- 
neral ti«e  anil  authority,  are,  I.  Sheriffs. 
II.  Citninem.  III.  Justices  of  the  i>eace. 
IV.  Cunfifnble*.  V.  Surveyors  of  the  high- 
ways.    VI.  Overseers  of  the  poor 338-439 

2.  Thr  Klieritf  i*  the  keeper  of  each  county, 
annually  iiominateil  in  due  form  by  the 
king:  and  !<«  i  within  his  county)  a  ju«lge, 
a  riin«ervutiir  of  the  )»eace.  a  miniitterial 
officer,  and  the  king's  bailiff 889 

•i.  <*«ir«iners  are  permanent  officers  of  the 
rriiwn.  in  each  county,  elected  by  tba 
frcehiiMrm:  whorfeoffire  it  is  to  make  in- 
i{uiry  ci>ni'erning  the  death  of  the  king*! 
fubjfN-tfi,  anti  rertiiin  revenues  of  the 
crown :  ami  aUo.  in  particular  cases,  to 
supply  the  office  (»f  sheriff. h48 

4.  Ju*tioi*i«  of  the  |H'are  are  magistrates  in 
each  county,  statuiably  qualifie<l,  and 
colli  111  i«*>i<iiiiM|  by  the  king's  majesty; 
«iih  nnihiiiiiy  tn  c<in<iervc  the  peace,  to 
)u-:»r  :iii«l  •Iciernane  fel«>nies  ami  oilier 
nii*'tlriiif:iii<iiir«.  and  to  do  many  other 
H<-i«.  i-iiiiiiiititrd  til  their  charge  by  parti- 
cul:tr  •iiriititc'* 849 

T).  (iiii-tribb'n  nrc  nfticors  of  hundmls  and 
liiwii^hipi*.  ap|Hiint«Mi  m  the  lect,  and 
1*111  |Miwcre'i  III  pri*j»ervi*  the  |K»ace.  t«i  keep 
WHirh  »iii|  wanl.  and  to  apprehend  of- 

mK  ll*lV    l?l*>a   ■•»•■•••■    «■•«•••••    ■••■•«•••    ■••••■■•■  •• « •  ••       Ov^y 

ti.  SurvrV'ir*  nf  the  hitihwsvs  are  fifficers 
nppoiiiifil  aiinually  ill  I'wry  parinh :  to 
r4'iiii>V4*  anni'^  nrii'c*  in.  and  tu  ilircct  the 
rr|irirntinii  nf.  iht*  public  ri»ad!< 8o7 

I.  iivor**'!'!-*  iif  the  pimr  are  tifficers  ap- 
(•••tiitt'd  annunlly  in  every  |Mtri«h ;  to 
r«'Iif\**  4 Itch  irii|iiiirnt  an<l  eiiipli>y  .*>uch 
-iiirdv  p.ior  I***  Jire  •ctil«'«|  in  t*ach  parif«h, 
b\  liir'li: — by  ]uiriM>t.i|ri* ;-- f»y  niurriuire  ; 
— <»r  >»v  forty  i|:i\*'  rr»it|«'ricc.  acctinipa- 
iiicil  with.  I  N'li'ii'iv  II.  Kt^niini;  a  tciie- 
iiirnt  fif  t««ii  p'Miri'W  ?imiiii.'i1  value.  III. 
riwii-r  ihrir  »H-t»-«««-|  trix-itiniii.  IV, 
.^iTviii;;  an  aiinu:il  iitrh-c,  V.  Hiring -ind 
^tT^inir  fur  a  yr«r  VI.  .\ppreniicc-)iip 
T'lr  •t'wn  yetir*.  VII.  Having  a  •iitticii'Tit 
c-r.itf  in  the  parish  '.*'**J  -366 

t'lIAPTKR  X. 

Or  THE  Pkopli.  wiikthkr  Alirhs.  I>rm- 
T.y\*,  OR  Natives .'Ut('iio876 

I.  The  |>e«tple  are  either  alien«.  that  is, 
b.irn  nut  uf  the  dominions,  or  allegiance, 
•if  I  he  crown  of  (ireat  Uritain ;  or  native*, 
that  is,  born  within  it 


I  . 
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2.  Allegiance  is  the  duty  of  all  subjects; 
being  the  reciprocal  tie  of  the  people  to 
the  prince,  in  return  for  the  protection 
he  affords  them;  and,  in  natives,  this 
duty  of  allegiance  is  natural  and  per- 
petual ;  in  aUens,  is  local  and  temporary 

only Page  866-371 

''S.  The  rights  of  natires  are  also  natural 
and  perpetual :  those  of  aliens  local  and 
temporary  only;  unless  they  be  made 
denisens  by  the  king,  or  naturalized  by 
parliament 871-875 

CHAPTER  XI. 

Or  THB  Clebot 876  to  895 

1.  The  people,  whether  aliens,  denizens,  or 
natires,  are  also  either  clergy,  that  is,  all 
persons  in  holy  orders,  or  in  ecclesias- 
tical offices ;  or  laity,  which  comprehends 
the  rest  of  the  nation 876 

2.  The  clerical  part  of  the  nation,  thus  de- 
fined, are,  I.  Archbishops  and  bishops; 
who  are  elected  by  their  several  chap- 
ters, at  the  nomination  of  the  crown,  and 
afterwards  confirmed  and  consecrated  by 
each  other.  IL  Deans  and  chapters.  IIL 
Archdeacons.  IV.  Rural  deans.  V.  Par- 
sons (under  whom  are  included  appro- 
priators)  and  vicars ;  to*  whom  there  are 
generally  requisite  holy  orders,  presen- 
tation, institution,  and  induction.  VI. 
Curates.  To  which  may  be  added,  VII. 
Churchwardens.  VIII.  Parish  clerks  and 
sextons 877-895 

CHAPTER  XII. 

Of  THE  Civil  State 896  to  407 

1.  The  laity  are  divisible  into  three  states : 
civil,  military,  and  maritime 896 

2.  The  civil  state,  which  includes  all  the 
nation  except  the  clergy,  the  army,  and 
the  navy,  (and  many  individuals  among 
them  also, )  may  be  divided  into  the  nobi- 
lity, and  the  commonalty 896 

8.  The  nobility  are  dukes,  marquesses, 
earls,  viscounts,  and  barons.  These  had 
anciently  duties  annexed  to  their  respect- 
ive honours ;  they  are  created  either  by 
writ,  that  is,  by  summons  to  parlisment; 
or  by  the  king's  letters-patent,  that  is, 
by  royal  grant :  and  they  oigoy  many 
privileges  exclusive  of  their  senatorial 
capacity 396-402 

4.  The  commonalty  consist  of  knights  of 
the  garter,  knights  bannerets,  baronets, 
knights  of  the  Bath,  knights  bachelors, 
esquires,  gentlemen,  yeomen,  tradesmen, 
artificers,  and  labourers 408-^07 

CHAPTER  XIIL 

Of  THE  Military  aud  Makitime  States  ... 

408  to  417 

1.  The  military  state,  by  the  standing  con- 
•titutional  law,  consists  of  the  militia  of 
each  county,  raised  from  among  the  peo- 
ple by  lot,  officered  by  the  principal 
landholders,  and  commanded  by  the  lord 
lieatMiant..^ 408 


2.  The  more  disciplined^ 
of  the  kingdom  are  I 
from  year  to  year,  M 
during  that  period,  taw 
tial  law,  or  arbitral;^ 
formed  at  the  pleasurtl 

8.  The  maritime  state  4i 
cers  and  mariners  of  i 
who  are  governed  by  i^ 
nent  laws,  or  the  arlii 
established  by  act  of  pi 

CHAPTSP 

Of  Master  and  SERVAXfk 
1.  Tha    p»^vt/e,    econoai 


vant.    II.  Husband  anA 

and  child,    l^.  Uuai 

2a  Tne  first  relation  *1ni 

/  master  and  four  speciti 

I  slavery  is  unknown  to 

A  Menial  servants,  who  as 

jprentices,  who  are  bow 

III.  Labourers,    who    l 

ployed.     IV.  Stewarda, 

\tors;   who   are  rather 

state y^ 

8.  From  this  relation  Nrei 
to   the   master,   and|n 

servant ^. 

4.  The  master  hath  a  pp 
vice  of  his  servant,  and 
able  for  such  acts  as  tl 
his  express  or  implied  i 

CHAPTBj 

Of  Hn«PAKT^  ^xn  Wif«  ... 

1.  The  second  private  » 
marriage :  which  inclai 
rights  and  duties  of  hu 

2.  Marriage  is  duly  co! 
persons,  I.  Consent in| 
canonical  impedimenti 
voidable.  III.  Free  al 
impediments, — of  pric 
want  of  age ; — of  non-< 
or  guardians,  where  n 
want  of  reason; — eithi 
it  totally  void.  And  it 
ted  by  a  clergyman  : 
place 

8.  Marriage  is  dissolved. 
By  divorce  in  a  spir 
a  mensa  et  thoro  only,  bi 
montt,  for  canonical  ca 
vious  to  the  contract 
parliament,  as,  for  adul 

4.  By  marriage  the  husbt 
come  one  person  in  la- 
the principal  foundatioi 
ive  rights,  duties,  and  < 

CHAPTEI 

Of  Parent  and  Child 

1.  The  third,  and  most  i 
relation  is  that  of  pare] 

2.  Children  are,  I.  LegiUi] 
who  are  bom  in  lai 
within  a  competent  tinv 
tarda,  being  those  who  i 
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IMS  ttf  pftrtBts  Co  lefitiniAte  ehil- 
nr.    I.    UatBtcBAaec.     11.  Protee- 

II.    Ubmiiob Piige447 

>««r  of  pareati  contuti  princi- 
I  f  iiirtiuM,  aad  coawnc  lo  nsr- 

■■(k  MAj,  after  floAili,  b»  d«l«- 
»j  will  to  ft  gumnliftB;  aad  tli« 
■I—.  liTiBg  the  parent,  to  a  tutor 

■r- 462 

■tM*   of    Irfiiimoie    ebiltlren    to 
•bodieaee,  proteetioa,  and 

468 

I J  of  partnia  lo  baalarda  is  onl/ 

aauiioMacv 468 

lua  of  a  baotard  aro  tuch  onlj  as 

arqvire:  for  be  u  incapable  of 
■if  as/  ibinf^ 469 

CHAPTER  XVII. 

«A«  A«i»  Waei* 460 to  464 

«rib  priTaie  rrlatioa  ii  tbat  of 
m  aftd  ward,  vbicb  b  plainljr  de- 
rwm  tbe  pr«codin|[;  tbeae  bring, 
tbe  coatiauaace  of  tbeir  relation, 
eallj  Mibfect  to  tbe  lame  rigbta 

liae..- 460 

aae  are  of  divem  M>rt« :  I.  Guar- 
Ij  aoiare.  or  tbe  parenm.  II. 
laa  for  aurture,  aenignetl  hy  tbe 
T.  III.  CSnardiaai  in  socage,  aa- 
bj  tbe  eoannon  law.  IV.  (}uar- 
V  fCaiuie.  awiiiiird  bj  tbe  father's 
in  ittbjert  to  tbe  »upertatendence 

E«aft  of  fbaacerr 461 

|e  ia  Buie  or  fraislr,  fur  all  pur- 
w  ibe  ft|re  of  tweniy-ifne  yearn, 
■t  afv«  beiair  allowed  fur  different 
m;     till  wbicb  age  ibe  pemon  it 

HI. 463 

lai.  in  revpeci  to  hit  lender  Team, 
rieas  prtv  ilegtef*.  aad  Tartoun  dts- 
•  in  law:  cbietlT  with  re|rard  to 
rasas,  eeioceo.  and  contracts 464 

CHAPTER  XVIII. 
ftanovt... 467  to  484 


1.  Bodies  politic,  or  oorporationa,  wbicb 
are  artificial  parsons,  are  cstablisbed  for 
presenring  in  perpatnal  saccession  cer- 
tain rights;  wbicb,  being  conferred  on 
natural  persons  onl/,  would  fiail  ia  pro- 
ce«B  of  time Paga  467 

2,  Corporations  are,  1.  Aggregate,  consist- 
ing of  manjr  members.  II.  Sole,  consist- 
ing of  one  person  onl/ 469 

8.  Corporations  are  also  eitber  spiritual, 
erected  to  perpetuate  the  rights  of  tbe 
church;  or  la/.  And  tbe  la/  are,  1. 
Ciril;  erected  for  man/  ciril  purpoeea. 
II.  Eleemos/nar/ ;  erected  to  perpetuate 
the  chant/  of  the  founder. 470 

4.  Corporations  are  usuall/  erected,  and 
name<i,  b/  rirtue  of  tbe  king's  ro/al 
charter;  but  ma/  be  created  b/  act  of 
parliament 472 

6.  The  powers  incident  to  all  corporatlont 
are,  I.  To  maintain  perpetual  succes- 
sion. II.  To  act  in  their  corporate  ca- 
pacit/  like  an  ladiTidual.  111.  To  hold 
lands,  subject  to  tbe  statutes  of  mort- 
main. IV.  To  baTc  a  common  seal.  V. 
To  make  b/-laws.  Which  last  power, 
in  spiritual  or  eleemosTnarr  corpora- 
tionn,  ma/  l>e  eiecuted  b/  the  king  or 
the  founder 476 

6.  The  dut/  of  corporations  b  to  answer 

the  ends  of  their  institution 479 

7.  T«>  enforce  this  dut/,  all  corporations 
ma/  be  Tixited:  spiritual  corporations 
b/  the  ordinar/ ;  la/  corporations  b/  tbe 
founder,  or  hii«  represent  at  ires ;  ris.,  the 
ciril  b/  tlie  king  (who  is  the  /tmdaior 
tnripirHM  of  all  t  represented  in  his  court 
of  King'fl  Itench :  the  eleemos/nar/  b/ 
the  cndower,  (who  b  the  /undator  prr^ 
irient  of  Buch,)  or  b/  bis  heirs  or 
aM«ign9 480 

8.  (N»r}Mirationfl  ma/  be  dissolred.  I.  Bract 
of  parliament.  II.  B/  the  natural  death 
of  all  their  memlter*.  III.  By  the  sur- 
render of  their  franchises.  IV.  B/  for- 
feiture of  their  charter 484 
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BOOK  II.-OF  THE  RIGHTS  OF  THINGS. 


CHAPTER  I. 

rr  i«  tti^iRAL rage2tol4 

ittioa  uttr  rttrmal  ohjectii  ha« 
.al  fruA  ib«  fift  of  the  Creator 

I  gwrrml 2 

Hmmew  «»f  ifamir*  wrji.  at  fimt, 
I M  all  maokinti  ;  yet  m  temporarj 
m  tk«  (!•«  of  them  might  eten 
ir<4Uimi  aB«l  cuotioued  hy  occu- 

8 

m  o#  time  a  permanent  profien  j 
>U«Aie«l  in  the  tutMitancp,  an  well 
r«  of  thinfc* ;  vhich  wan  ali»o  uri- 

r«|uire«l  hy  uccupancj  onW 4,  6 

»  prt»penr  tbouM  determine  hy 
r  •  ^irrrliction.  or  death,  where* 
■f  Would  ag»in  be«ome  rimnion, 

kave  e«tahliiihe<l  conTrvanccn, 
I  heirvhip*.  in  onler  lo  continue 
rny  of  the  fir»t  occu|tant ;  and 

a^x^rni.  nuch  propert  v  hecoroet 
m4  er  unknown,  the  thing  Ufiu- 
It*  to  the  iu>f  rreign  of  the  aUite, 

oC  the  municipal  law 0-11 

umif  thinc^.  which  arr  iurapahle 
ftrat  auN*!  mlitl  <l«»ii)inii>n.  ihrre 
±«i«  4<i.U  !br  ««riir  fran«ifnt  u«u- 

pruprriT  which  originally  iiul>- 
aU  thing* 14 

CHArTKR  II. 

u>riaTi  :  «Mt. 

rcBt%L  HiLaLt>iT%«r.xT« ICto  18 

rof*»r!T.  «»r  exchi*iTe  dominion, 
be  rifti'*  <*f  thing*:   whioh  are, 

'  real       11    TJi.ii,f*  I>rr««»n:il 16 

:«  rral  n»*y  \>^  con«*»«leri*  I.  I. 
erml  kmd*.     II.  Thr  tonurf?*  I»r 

• 

*?  m%\  be  h«»ld«-n.  Ill  The 
kich  mar  he  ac«|tiire4l  therein. 
'  title,  'ir  the  mean**  «>f  ao>{uirii)g 

g  them  16 

ercral  kin-l«  of  ihing«  real  are 

to  one  "f  !he»e  three,  vii. 
vfte«^nt«.  itr  h«*r«»-liTiincni<i : 
tW    Mr«»nd    include*    t!ir   fir«t, 

thir«l    tncludet    the    fir«t    and 

10 

*emt«.  ther«*f«*re.  or  whatever 
«  to  Ke  ii*h«Tii«^l.  •In'inir  the 
mprrhea«ive  denomination  <d 
«1. '   are  either  coriM»real  or  in- 

17 

I  here^lif amenta  cttn^iM   whollr 

V 

tn  their  largeat  legal  f^noe; 
ikej  iftclule  not  onljr  the  face 
kftk.  btti  ererj  other  object  o( 
^•taiaf  thereto,  and  tub*ii»iing 

U 17.  18 


I  ♦ 


•) 


CHAPTER  III. 

Of  l!irORI*ORKAL  llKmKDITAlfKXT8...Page20to42 

1.  Incorporeal  heredttamenl«  ar«  rights  it- 
muiug  out  of  things  corporeal,  or  concern- 
ing, or  anneied  to,  or  exercimble  within, 

the  tame 20 

2.  Incorporeal  hereditaments  are,  I.  Ad- 
▼owsons.  II.  Tithes.  III.  Commons. 
IV.  Ways.  V.  Offices.  VI.  Dignities. 
VII.  Franchises.  VIII.  CorxMlies  or  |>en- 
sions.     IX.  Annuities.     X.  Rents 21-41 

8.  An  advowfion  is  a  right  of  presentation 
to  an  ecclesiastical  benefice;  either  a|»- 
pendant,  or  in  gross.  This  maj  be,  I. 
Presentative.  II.  CoUative.  III.  Dona- 
tive   21-28 

4.  Tithes  are  the  t«-nth  part  of  the  increase 
jearly  arixing  from  the  profits  and  stock 
of  landi  and  the  personal  industry  of 
mankind.  These,  by  the  ancient  and  po- 
sitive law  of  the  land,  are  due  of  common 
right  to  the  parson,  or  {hy  endowment) 
to  the  vicar;  unlesj*  specially  discharged, 
I.  By  real  compi»Miiion.  II.  Hy  prescrip- 
tion, either  Hf  modo  drrimamii,  or  dt  %tm 

dmnutndo 24^1 

Coiiiiiion  is  a  profit  which  a  man  hath  in 
the  landn  of  another;  being,  I.  (%»mnion 
of  paMure;  which  in  either  ap|M>tHlant, 
appurtenant  t»ecause  of  vicinage,  or  in 
gross.  II.  Common  of  piscary.  III. 
Common  of  turbary.  IV.  (^ommon  of 
e>tovers,  or  b«>tes 82-85 

6.  ^^tk^§  art*  a  right  of  passing  over  another 
man's  ground 86 

7.  t offices  are  the  right  to  exercise  a  public, 

or  private,  employment 86 

8.  For  dignities,  which  are  titles  of  honour, 
see  lUMik  I.  Ch.  XII. 

I*.  Franchise:*  are  a  royal  privilege,  or 
branch  of  the  king's  prerogat ive,  su)>sist- 
ing  in  the  hands  of  a  subject 37 

]U.  Cttroilies  are  allotments  for  one's  suste- 
nance; which  mavbe  converted  into  pen- 
sions.    (See  IW«ik  I.  Ch.  VIII.) 40 

11.  An  annuity  \*  a  yearly  sum  of  money, 
chargt^l  u}Hin  the  person,  and  not  u|H)n 

the  lands,  of  the  grantor 40 

12.  Rents  areacertain  profit  iiisuing  yearly 
out  of  land.**  and  tenements,  and  are  re- 
ducible to.  I.  Rent-service.  II.  Kent- 
charge.     111.  Rent-seek 41-42 

CHAPTER  IV. 

Or  TH«  Fkodal  Ststxm « 44  to  68 

1.  The  d«»ctrine  of  tenures  is  derived  from 
the  feixlal  law;  which  wasp1ante<l  in  Eu- 
rope by  its  Northern  con()ueroni  at  th« 
dissolution  of  the  Roman  empire 44-46 
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2.  Pure  and  proper  feuds  were  parcels  of 
land  allotted  by  a  chief  to  his  followers ; 
to  be  held  on  the  condition  of  personally 
rendering  due  military  service  to  their 
lord Page  46 

8.  These  were  granted  by  investiture;  were 
held  under  the  bond  of  fealty ;  were  in- 
heritable only  by  descendants,  and  could 
not  be  transferred  without  the  mutual 
consent  of  the  lord  and  vassal 63-67 

4.  Improper  feuds  were  derived  frpm  the 
other,  but  differed  from  them  in  their 
original,  their  services  and  renders,  their 
descent,  and  other  circumstances 68 

6.  The  lands  of  England  were  converted 
into  feuds,  of  the  improper  kind,  soon 
after  the  Norman  conquest:  which  gave 
rise  to  the  grand  maxim  of  tenure;  vix. 
that  all  lands  in  the  kingdom  are  holden, 
mediately  or  immediately,  of  the  king... 48-68 

CHAPTER  V. 

Or  THS  Ancibnt  English  Tenurks 61  to  77 

1.  The  distinction  of  tenures  consisted  in 
the  nature  of  their  services:  as,  I.  Chi- 
valry, or  knight -service;  where  the  ser- 
Tice  was  free,  but  uncertain.  II.  Free 
socage;  where  the  service  was  free,  and 
certain.  III.  Pure  villenage ;  where  the 
service  was  base,  and  uncertain.  IV. 
Privileged  villenage,  or  villein  socage; 
where  the  service  was  base,  but  certain  61-78 

2.  The  most  universal  ancient  tenure  was 
that  in  chivalry,  or  by  knight-service ;  in 
which  the  tenant  of  every  knight's  fee  ^ 
was  bound,  if  called  upon,  to  attend  his 
lord  to  the  wars.  This  was  granted  by 
livery,  and  perfected  by  homage  and 
fealty;  which  usually  drew  after  them 
suit  of  court 62 

8.  The  other  fruits  and  consequences  of  the 
tenure  by  knight-service  were,  I.  Aid.  II. 
Belief.  HI.  Primer  seisin.  IV.  Ward- 
ship. V.  Marriage.  VI.  Fines  upon 
alienation.     VII.  Escheat 68-72 

4.  Grand  serjeanty  diff'ered  from  chivalry 
principally  in  its  render,  or  service,  and 
not  in  its  fruits  and  consequences 73 

6.  The  personal  service  in  chivalry  was  at 
length  gradually  changed  into  pecuniary 
assessments,  which  were  called  scutage 
or  escuage 74 

6.  These  military  tenures  (except  the  ser- 
vices of  grand  seijeanty)  were,  at  the 
restoration  of  King  Charles,  totally  abo- 
lished, and  reduced  to  free  socage,  by  act 
of  parliament 77 

CHAPTER  VI. 

Of  toe  Mode^x  Engltsh  Texvbes 78  to  101 

1.  Free  socage  is  a  tenure  by  any  free,  cer- 
tain, and  determinate  service 78 

2.  This  tenure,  the  relic  of  Saxon  liberty, 
includes  petit  seijeanty,  tenure  in  bur- 
nge,  and  gavelkind 81 

,  S;  Free-socage    lands   partake  strongly   of 

•  '    the  fcodal  nature,   as  well  as  those   in 

chivalry ;  being  holden  subject  to  some 

service, — at  the  least,  to  fealty  and  suit 


of  eourt;  subject  to  1 
and  to  escheat,  but  nii 
ject  also  formerly  to  i 
and  fines  for  alienaticM 

4.  Pure  villenage  was  i 
slavish  tenure,  at  tho  I 
lord,  upon  uncertain  M 
nature •«« 

6.  From  hence,  by  tail 
croachment,  have  tf 
copyholds,  or  tenure 
roll ;  in  which  lands  ■ 
the  (nominal)  will  of  tl 
lated)  according  to  I 
manor 

6.  These  are  subject,  lik 
services,  relief,  and  est 
heriots,  wardship,  and 
and  alienation .^ 

7.  Privileged  villenage,  o 
an  exalted  species  of 
upon- base  but  certain 
ing  only  in  the  ancia 
crown ;  whence  the  tew 
the  tenure  in  ancient  dt 

8.  These  copyholds  of 
have  divers  immunitiai 
tenure;  but  are  still 
court-roll,  according  ' 
the  manor,  though  nol 
lord 

9.  Frankalmoign  is  a  tf 
services  at  large;  wh< 
siastical  and  eleemosi 
now  hold  their  landi 
being  of  a  nature  distil 
divine  service,  in  certal 


■PTK 
Op  Fbbehold  Estates  i 

1.  Estates  in  lands,  tenefl 
taments  are  such  into 
hath  therein;  to  ascert 
considered,  I.  The  qui 
II.  The  time  of  eigo, 
number  and  connect 
nants > 

2.  Estates,    with  respect 
of  interest,  or  duratioi 
hold  or  less  than  freeh) 

3.  A  freehold  estate,  in  1 
created  by  livery  of 
law;  or,  in  tenemenff 
nature,  by  what  is  cqui 

4.  Freehold   estates   are 
inheritance,  or  not  of 
for    life    only :     and 
I.  Absolute,  or  fee-sis 
fees 

6.  Tenant   in    fee-simple 
lands,   tenements,    or 
hold  to  him  and  his  hei 

6.  Limited  fees  are,  I.  C 
fees.  II.  Fees  condit 
mon  law 

7.  Qualified,  or  base,  fe« 
hiiving  a  qualification 
are  liable  to  be  defeats 
fication  is  at  an  end. ... 
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[ii*tta!   ff<ii.    at    th^   r«nini«in    Uw,  p>>M(ibility  have  1»een  licir:  an']  (he  hua- 

kurh  a«  «rn*  ifraiitf^l  !•»  tlit*  ilorice.  liiiii«l  <lioH:   tli«  wi>niaii  i^  lierviipun  enti- 

*■  i»rir«  «>t  In*  Uciv.  in  i-xrlii*iiiii  uf  il<'<i  to  •lt>wpr.  i»r  one-tlitnl  part  of  the 

r»i  t.rir*  I'lifTcIlO        l:in'lH   niid    U-nfiiicntn,    to   hohl    fur   her 

wrrr  bt  1 1  i>i  U*  i***-»,  isriinit'il  on  ntitiiriil  lift* l*agel2S 

•■•n  itihi  the  <l>rn«->>  hu'l  i»«ii<'  ill  hirt  '•*•  I><iwor  i«t  fiihor  hjr  th<*  common  law;  hy 

•  hi-h   i-»n-liii'in    ti-in^  ituro  \*vt-  ii|iet*ial    ciiMtom;     af/  o*ttum   ter/f.*iir ;    or 

I   *_i  ihi-   li.rth  •■!  i»»iir.   iIm*  •l"n«»  fi  a»*fnfu  ptitrtM l<S2-88 

m*: i.fcfr.*   .ii:i  u**  tht' Nri'l :    *'Uf,  IH,  l)nw«*r    iMxy    \w    forfeito<l.    or    harrcil; 

i-uT**  •'  .1  1M  U  iii^  mail-  I"  |'n'*«'nl  jiartictilarly  by  an  estate  in  jointurv 186 

ji-ff.«:;  -n.  tin  n-i.j-wri.  Ir-'iii  llicili\i- 

I    rt.r    ft  •-      ^^^   ^-..ii-riiii-fi<>n   *»\   tiiiH  | 

.n*.-  I  I  i»r'i--u..-»r  •••.i.iti*  huiI  ro-  I 

i.  ::.-      .:.iii'i*..  i-«'«  !••  ^uii  fo  l>«  'Or  K«TATr.)i   Leiji  tiiax   FRCKifnM)...MOtolfiO 

ir.»-itii 111,11.     1.  INlalop  l<'!>it  than  frtThohl  an*,  1.  F>talca 

re- ::.«•!-  T.  »i.  .T  .,i\..uriii|:  of  the  l„r  yvtivn.     II.  KKtatrs  at  will.     III.  Es- 

».-f  .  .  ,  •■[  to  t-niiiii-' IIU        iiiu>i  lit  ttiifTcranoo M<^160 

-•  i.%i;  r.  »*  in-.    I.  piifnl.  nr  >!»«»-  J.  .\n    «-8tj»tv    lor   yoarH   in   whore  a  man, 

I     rs-ft.^.     r   !.  i.  il.- :   111.  jr-vi-n  in  |      ^.■i».o<l  of   lrin<lf<   ami   tonfiiioni!!.    Ifttolh 

xiarriij-- ll«i-ll>>i       tht*Tii  to  nnothi>r  for  a  riTtHin  |H»ri<Ml  t»f 

•  r.i    I..  . -:  I'l- i;i:l  arf.    1.  \\h-i«».  time,  whirh  triin**l'i*r«  the  inlen'Hl  of  the 

•  wr.      Ill    «    jiif-y.      IV.  Il.ir. — hy  tiTiii :     ami    th««    h-^iM?    enters    there<tn, 
T*..^«-r%.  .-r    lii.>-il   iA:iir:itity   with  ^         wliirh  pivf<i  liitii  |ioH«o>«>*iiin  of  the  term, 

J^''        hut  not  l»*ir:»l  •••'i'-iii  iif  thi*  Inn*! 140 

*■  '■>  "'i»t».^  ^1  iiiin-  ;;.  hiri-lnit  ii>  ihii  i>«iate  an*  eMoterf* ;  and 

thf   .-ii.'...    iiliiMi«i  almi  citililftiii'nti*.  if  it  detorniinra  before 

•!  if  ,.i  .■  .iiliri«>n-il       ^        iIh.  f„n  (.,|,|  u|  the  term 144-46 

ib«  c*«n.iii>  II  i.i« 117     I.  .\ri  i*«tiiii*  ittswill   iti  where  landrt  are  1k 

hy  nn<*  mun   to  nni«ih«'r.  to  hold  at  the 

<  II  ll'TKU  \  111.  will  4il  IniiIi  |»arii*"*,  and  theU^i*ee  enters 

ihiTri'ti 14«i 

n.Lix  *^.T  -r  iMiiriTiM-r  ...r.*«itoI3»»    O.  f.,|,vh..1.N  are  eMtaten  held  at  the  will  of 

.;ic   p.t    .r  it.»..r:i  m.-...  ..r  f..r  life  i|,e  ').,r.|,    (re{riil:iti*«l)   acconling    to    the 

>fr.  I    «  .  II*  •:i:i..inl.  i.r  trvatoil  hy  ni-timi  nf  thf  mamir 14/ 

.  f  v.r  5  *"ir*       II.  l.ivnK  «>r  t-re-  ♦"..An    i-t.iio    nt    >iurtrranee    i<i    where    one 

4  ■  :-»-r  1-:       ■  •  liw    Ill*)         C'liin".  iittit  |iii«n.r**iiiti  of  land  hy  lawful 

'.r     •  I    .-•  1-.^  I.  r  '.i!.-    in-  .r-ntiHl  liM.'.  !mi  ki'i-p-.  ii  alii-rwardi  wiihotit  any 

It-  -•  .T  .!.•  I.  r  t.r -...I  on..  «.,wri  I  it  li*  at  all 150 

'    ■  •  •   •  •    .    --r    l-y    a   jfi'iieral 

•  .:;.,.:    *  \\ .'.J    :iiiy  i«tiii    at  ('II  \rTKil  \ 

l**i) 

at  •■■  •:..«.   »ri  1    \\\  .>»h«T  r«l:il»'<  t't»r  Ml   K^T^TF*  I  Tux  l'ii\tilTti»V ITi^tolCl 

'^   *•■    ».r-    Ai.i  •■iiiJIfitii'hf- :   and  ]  1.  K''l:»tfj»  (wlo'ther   trtMdmld  or  otherwisH*) 

If*  ,'   'I    'K-  •      ji  n.-rnl  -iiiiaiiry  m  iv    aUt»    Ik«    lirld    U|iiin    ootidition  :    in 

•-     •    .  !•  T  .    1-    •;■<■■  111   it«-ru|i-iiiry  whii'li   r;i«»e    tlu'ir   eii*ti*m*e  drfM'ii'U  on 

».              •   ,v     ;.      '«'    -urvivi'*    ilio  the  h.-ipfu'iiiiii;.  or  iii»i  h:i|»}»eiiinfr.  of  «<ime 

Vl'l        tiumtaiii  wcni 152 

r«'»'»-    r- r    .  :•■    n't".    I    T«'ii-iiii-y  ».  Th«'«ie    otai****   an*.    1.  Hn  o«iti<liiiiih   iiii- 

•  Ji-T   i---ri!i:i  ■  t'  M-iit*  fxiiiu-t.  |iliiM|.      \\.  (in  ('••ndiiinii  e\|in>«.T>l.      111. 
i»i«  4    ''\  •!•.■  '  I.:?.  •*  ..t    Kri;ri  ind.  Kniate**  in  )(a^i*.      IV.  K«iate«  hy  «t,itute, 

«»i.    1    .'.    l-WfT         l-l-lL*S  iioToliaiit  or  xliililtv       V.   KMat*-*  hy  f-/*/!/    152 

-1   .1     »..  •'?>T  |-'«-.'itihty  lit  i'i-iM*  \\,  K«t:iit><«  on  i"i«n'liii"ti  implied  an*  whiTe 

.•     »■,«•■■     4ii    f-!:iif    i«    iriv«*n  J      fi  i;r:iiti  nt  an  i*«i:ilt'  In*,  lr«»m  it**  ••^••••iii*)* 

■i«.    'I  '.,    \:\\.    t-tt*iri*  i««ii>-  'i-id.  a  iiiid  i*«>ii<.i tiu>i«in.  a  I'nnditton  in'*eparriMr 

-I.*"-    "r   ::i  »:.  •-•■    J«'l\    i:i«'    i-«tie  Hiin«'Xi*d  to  ii  :  lh<Mii:li  iii>iu'  lie  expii'^^rd 

*\T  '  c     »  •.*'*t  .|...ri   ifM*  ••-•i  lilt    i  if  ill  wiii->U 152 

"  /     '•      '   ■■•   ••■iiiiiT    111   till    Ht'iT  4.   r»tui«**  nil  i-iiii«l;!it.ii  rTpn**"***!  art*  Hill' ri> 

.  '}     ■'    ••<  ••  "'i!  'I-  t   ll!l          all   r\jrf..«.  •|irilifit':|i!<ii|  or    pri«vi»iiiii    i« 

•'i'.*-  f  i"  »*•  •  •"  •  .  ■■:  il.i   i'iii<|i"ii'<  :tiiTii-\i*d  III  tin*  i:r  ml  ••;  att  voliilo 1«'>4 

••'»r   ■  *...   .»:;  1    ti..---  <  I    nil    •■'•l.itt*  'i.  I  »ii   ih»*  |H»rtoriiriiii-»'  of   l)i('*>t'  coiitlii  jti|i«, 

1"J'»          litljt'i  t'Xpri"*"«**i|  nr  s;ii|  li''d.(if  pn'«"»'drtii.  ' 

ir'i-.v    ■.!     Kri;;!  iiid    i^  lio>  r^lati'  ni'iy  In*  Vi«li'i|  nf  enl'irffi'd.  «»r. 

■  ,'.■  |.  •,'i*f  I  .it    iM  !■«!  ito  tilt   thi*  lin"n'li  "l"  iIh'Iii.   -if  Milt-fumMii.  i 

.1'.  »   'li-   >i\   li-i   h'l-  i»*uv.  an    i'«tnf«»     a:ri-ilv     %t"»l**«l     \\v\\    he    ih*- 

14  w  !•    ^]-  iMf  'if  iiiloTii-  !**»'i'«l 1  ■'»!  o-S 

in  »'i!':i   •- 1»«-.  Ill"  ^li  ill.  I'l.  Ii-i-ttf«    ill    iTitce.  i«  i.ii^io,  or   in   ]dt*»|j»». 

\\9*    \^x\\\.  111!   1^1'   t«  iii*i;h-ii'«  ftir  aie    e«l;tle«    gi  inifd    a^*     a    ••••rMitiy    fur 

B  life.  ■•  i«-nAiii  \'\  liiH  i-iirtr*y ll'tj         innnvy   li»nt  ;    InMnje,  1.    h\    w  •    <■■•/■•■.   or 

ry    in    \-'m»-T   i%   wlo'rr   i   «>iiirin'«  l>^iti|C   ifaise :   «hiT«*   tin*   pn*fii.>   .f    land 

fctl  !•  a^ia^i  of  mn  «>«i.itr  i-f  inherit-  i       are    isranirxl    till   a  ilelil    he    paid,    up^n 

A  w^irh  her  i.«^ue  might  hy  any  j      which  jiayiiiont  the  grantor's  eniate  will 
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reTire.  II.  In  mortuo  vadiOf  in  dead  or 
mort  gage;  where  an 'estate  is  granted 
on  condition  to  be  Toid  at  a  day  cer- 
tain if  the  grantor  then  repays  the 
money  borrowed;  on  failure  of  which, 
the  estate  becomes  absolutely  dead  to 
the  grantor I^Age  157 

7.  Estates  by  statute  merchant  or  statute 
staple  are  also  estates  conveyed  to  cre- 
ditors, in  pursuance  of  certain  statutes, 

till  their  profits  shall  discharge  the  debt  160 

8.  Estates  by  eU/pt  are  where,  in  conse- 
quence of  a  judicial  writ  so  called,  lands 
are  delivered  by  the  sheriff  to  a  plaintiff 
till  their  profits  shall  satisfy  a  debt  ad- 
judged to  be  due  by  law 161 

CHAPTER  XL 

Of  Estates  ik  Possession,  Remainder, 
AMD  Reversion 1G8  to  177 

1.  Estates,  with  respect  to  their  time  of  en- 
joyment, are  either  in  immediate  posses- 
sion, or  in  expectancy :  which  estates  in 
expectancy  are  created  at  the  same  time, 
and  are  parcel  of  the  same  estates,  as 
those  upon  which  they  are  expectant. 
These  are,  I.  Remainders.  II.  Rever- 
sions  ^ 168 

2.  A  remainder  is  an  estate  limited  to  take 
effect  and  be  enjoyed  after  another  par- 
ticular estate  is  determined 164 

8.  Therefore,  I.  There  must  be  a  precedent 
particular  estate,  in  order  to  support  a 
remainder.  II.  The  remainder  must  pass 
out  of  the  grantor,  at  the  creation  of  the 
particular  estate.  III.  The  remainder 
must  vest  in  the  grantee,  during  the  con- 
tinuance, or  at  the  determination,  of  the 
particular  estate 165-68 

4.  Remainders  are,  I.  Vested — where  the 
•state  is  fixed  to  remain  to  a  certain  per- 
son after  the  particular  estate  is  spent. 
II.  Contingent — where  the  estate  is  li- 
mited to  take  effect,  either  to  an  un- 
certain person,  or  upon  an  uncertain 
event 168-69 

6.  An  executory  devise  is  such  a  disposi- 
tion of  lands,  by  will,  that  an  estate  shall 
not  vest  thereby  at  the  death  of  the  de- 
visor, but  only  upon  some  future  contin- 
gency ;  and  without  any  precedent  parti- 
cular estate  to  support  it 172 

6.  A  reversion  is  the  residue  of  an  estate 
left  in  the  grantor,  to  commence  in  pos- 
session after  the  determination  of  some 
particular  estate  granted ;  to  which  are 

incident  fealty,  and  rent 176 

.  Where  two  estates,  the  one  less,  the  other 
greater,  the  one  in  possession,  the  other 
in  expectancy,  meet  together  in  one  and 
the  same  person  and  in  one  and  the 
same  right,  the  less  is  merged  in  the 
greater , 


177 


CHAPTER  XII. 


Of  ESTATIB  IH  SlVERALTT,  JoINT-TeNANCTT, 

COPAROBMART,  AND  CoMMON 179tol95 

1.  Estates,  with  respect  to  the  number  and 
connections  of  their  tenants,  may  be  held, 
I.  In  Beveralty.  IL  In  joint-tenancy. 
IIL  In  ooparoenmry.    IV.  In  common....  179 


2.  An  estate  in  severalty  i»\ 
holds  it  in  his  own  sole  if 
other  person  being  joinil 

8.  An  estate  in  joint-tenai 
estate  is  granted  to  two  i 
in  which  case  the  law  m 
be  joint-tenants,  unlesfl  I 
grant  expressly  exclude M 

4.  Joint- tenants  have  a  m 
of  title,  of  lime,  and  off 
are  seised  per  my  et  pet4 
fore,  upon  the  deceaM 
tenant,  the  whole  intern 
survivor 

5.  Joint-tenancy  may  be  ( 
stroying  one  of  its  four  a 

6.  An  estate  in  coparcena 
estate  of  inheritance  del 
ancestor  to  two  or  moi 
are  called  parceners,  i 
make  but  one  heir 

7.  Parceners  have  a  unit/  < 
and  possession ;  but  are 
my,  and  not  per  tout :  wl 
no  survivorship  among  | 

8.  Incident  to  this  estati 
hotchpot 

9.  Coparcenary  may  also 
destroying  any  of  its  tJ 
unities 

10.  An  estate  in  common 
more  persons  hold  lands, 
tinct   titles,   and   for  di 
but  by  unity  of  possessi^ 
knoweth  his  own  several 

11.  Tenants  in  common  1 
unity  of  possession,  (w 
ship ;  being  seised  per  i 
tout,)  but  no  necessarj 
time,  or  interest 

12.  This  estate  may  be  cr 
solving  the  constituent  n 
former;  II.  By  express 
grant;  and  may  be  di 
uniting  the  several  titlet 
II.  By  partition  of  the  la 

CHAPTER 

Of  toe  Title  to  Things 
RAL 

1.  A  title  to  things  real  is  t 
by  a  man  conieth  to  the 
of  his  property 

2.  Herein  may  be  considen 
naked  possession.  II.  1 
session ;  which  is,  1st 
2d}y,  an  actual,  right, 
right  of  property.  IV.  ' 
of  actual  possession  v 
rights ;  which  constiti 
title 

CHAPTER 

Of  Title  by  Descent 

1.  The  title  to  things  real 
cally  acquired  or  lost, 
II.  By  purchase 

2.  Descent  is  the  means  wb 
the  death  of  his  ancestor 
to  his  estate,  in  right  ol 
as  his  heir-at-law 
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iIm  dociriac  of  dciicenls, 
hc  Utrm  A  ckar  oiMiun  of  comuiii' 
I  ;  wkkk  is  the  connrciiun  or  rel»- 
pmnomM  «ic«crnili*il  from  tlic  •ame 
•r  ••«i»o«  aiMrr^ior;  an<l  it  U, 
Mil.  vkwrv  uAe  of  the  kinsmen  is 
f  4Mrw«4ed  from  the  ocher.  II. 
rrdL  vbrre  ibrj  are  lineall/  de- 
4.  fto<  tfoe  from  the  uiher.  hut  holh 
k#  «amr  rummoa  SDcestor.  Vmgt  2tKP204 
tU»  of  dewrDi.  or  canons  of  inhe^ 
e,  ob*«rf  c4  bj  the  Uws  of  England, 


»hall  lineallj  descend,  to  the 
f  the  |i«r>un  \mM  actually  seise<i, 
Mr««.-    but    shall    never    lineally 


skail  be  admitted  before  the 


are  i««i  or  mttre  male*  of  e<{ual 
.  ibe  e*  lr*i  unly  thall  inherit :  but 

aalf*  all  t4>frthrr 

d  deacrp'iant*,  m  imjimifum,  of  any 

<lecea«#<l.    fhall    represent    their 

nr .  thai  itt.  phall  niaiid  in  che  same 

fts  the  |MT««4n  himMrlf  would   hare 

ad  he  tieen  livinf 

ne  •f  lineal  •Irwcendantf*,  or  inpue, 
p«T*«*n  ia»i  •^i«t-<l.  the  iiilicritanc« 
kevrrnd  tu  lh«  hl*MMl  of  the  first 
■•-•r.  *uh;e«-l  lo  the  three  preced- 
«Sl      To  eri«lenoe  which  blood,  the 

iowinf  rule*  are  e«iabliiihe«l ^ 

Jrral  heir  of  (he  |MTuin  last  seise*! 
Mr  hi*  D'lt  cuUateral  kinsman   of 

M'l*  hi<->l 

Trnl  in:i**rs!anrr*,  the  male  s(i>ck 
e  perferre*!  !••  (he  female:  that  i^, 
4  d^riTr'i  froiu  the  1i1«mm|  «»f  the 
,A^««{.*r«  •hall  Vie  atlmitteil  l»efore 
rf«*a  ih**  b-iMHl  tif  the  female:  un- 
berr  the  lan<l«  have  in  fact  de- 
d  Irvoi  a  female 

<'ll\rTER  XV. 
t   BT    rrm4*ii4«i:  ash».   fibst.   bt 


2(16 

0|«> 

214 


216 


220  I 


234 


•'57 


•  T 241  to2 

i*e.  or  firr«fui*iti<in.  t«  the  p<»^«es- 

an  r«ia(f>  which  a  man  hath  by 

• 

■  an  or  afrrv^ment,  and  not  by  the 
tH  of  law.  or  de«cent  from  anr  of 
^r«Cnr«.  Thi«  inrhi«lr«.  I.  K<*cheat. 
mfMsncT.      Ill     lYewriplion.      IV. 

«r«      V    Alienation 24l>244 

kt  t«  where.  apr*n  deficiency  of  the 

•  mkeeitable  bIrMMl.  the  e«tate  falls 

U»nl  of  (he  fre 244  ' 

tahW  bl'ftol  !•  wanting  (o.  I.  Such 

nM    rrlai'^1  to   (he    per««in    la«t 
11    lli«  maternal  rrlation*  in  pa- 
mkeriiaace*.  and  rtc*  rrr»A.      III.  | 

i4r«*l  'if  the  halfbl<»<Ml.    IV.  Mon-  I 

V    ElaManls.    VI    Alien*.  an<l  (heir 
VII.  Person*  sitaintetl  of  ireas4»n 
•y.      VIII.  Tapists.  in  re«pec(  of 
U«a  o«ly,  by  the  statute  law...24«V-2o7 


CHAPTER  XVL 


OnrraBTT 

f  Ib  til*  uUjig 


26a-261 
of 


those     things    wbioh    befBrt    luid    no 
owner Page  268 

2.  Thus,  at  the  oommon  law,  where  tenant 
pur  outer  t%e  died  during  the  life  of  ceatm^ 
<fuf  rtf,  he  who  could  first  enter  might 
lawfully  retain  the  poeaeeeion ;  unless  by 
the  original  grant  the  heir  waa  made  a 
s|»ecial  occupant 259 

3.  The  law  of  derelictions  and  allurions  has 
narrowed  the  title  by  occupancy 261 

CHAPTER  XVII. 

Op  Title  bt  pBBsrBimoji 268 

1.  Prescription  (as  distinguished  fh>ra  cus- 
tom) is  a  personal  immemorial  usage  of 
enjoying  a  right  in  some  incorporeal  he- 
reditament, by  a  man,  and  either  his  an- 
cestors or  those  whose  estate  of  inherit- 
ance he  hath ;  of  which  the  first  is  called 
prescribing  in  his  ancestors,  the  latter, 
in  a  que  estate 288 

CHAPTER  XVIII. 

Op  Title  bt  FoBPBiTrBB 2C7to288 

1.  Forfeiture  is  a  punishment  anneied  by 
law  to  iM>me  illegal  act,  or  negligence,  in 
the  owner  of  things  real;  wnereby  the 
estate  Is  transferred  to  another,  who  is 
usually  the  party  iigured 267 

2.  Forfeitures  are  occasioned,  I.  By  crimes. 

II.  By  alienation  contrary  to  law.  III. 
By  lapse.  IV.  By  simony.  V.  By  non- 
iHTformance  of  contlitions.  VI.  By 
wii«ite.  VII.  By  breach  of  copyhold  cus- 
toiii!«.     VIII.  By  bankruptcy 267 

3.  Forfeitures  r»r  crimes,  or  luisdcnieanours, 
are  for,  !.  TreaiK»n.  II.  Felony.  111. 
Misprision  of  treason.  IV.  I*nemumire, 
V.  Assaults  on  a  judge,  and  batteries, 
sitting    the    courts.      VI.    Popish  recu- 

PSilC    V  «    C%%  •   •  •••••••••  •••••••••  •••••••••  •••••••••  •«•      AsV 8 

4.  .\licnat  ions  or  conveyances  which  imluce 
a  forfeiture  are,  f.  Those  in  mortmain, 
made  to  cor|M»rations  contrary  to  the 
statute  law.     II.  Thone  made  to  aliens. 

III.  Those  ma«le  by  |iarticuiar  tenants, 
when  larger  than  their  estates  will  war- 
rant   2tMi-274 

5.  Ijipse  is  a  forfeiture  of  the  right  of  pre- 
sentation to  a  Tacant  church,  by  neglect 
of  the  patron  to  present  within  sii  calen- 
dar mi»nths 276 

G.  Simony  is  the  corrupt  presentation  of 
any  one  to  an  ecclesiastical  Wnefice, 
whereby  that  turn  becomes  forfeited  to 
the  crown 278 

7.  Ft»r  fi»rfeiture  by  non- performance  of 
Conditions,  nee  Ch.  X. 

8.  WaMe  is  a  s[Hiil,  or  destruction,  in  any 
corfMireal  hereditament*,  to  the  prejudice 

of  him  that  hath  the  inheritance 281 

9.  i%ipThuld  estates  may  have  al«o  other 
l^eculiar  cau!M*s  of  forfeiture,   acconling 

to  the  cuMom  of  the  manor 284 

10.  Bankruptcy  is  the  act  of  becoming  a 
bankrupt ;  that  is.  a  trader  who  secretes 
himself,  or  dt»es  certain  other  acts  tend- 
ing to  defraud  his  creditors.  (See  C*h. 
XXU.) 


ANALYSIS  OF  BOOK  IL 


11.  B J  bankruptcy,  all  the  estates  of  the 
tMUiknipt  are  transferred  to  the  assignees 
of  his  commissioners,  to  be  sold  for  the 
benefit  of  his  creditors Page  286 

CHAPTER  XIX. 

Of  Title  by  Aliination 287  to  294 

1.  Alienation,  conveyance,  or  purchase,  in 
its  more  limited  sense,  is  a  means  of 
transferring  real  estates,  wherein  they 
are  voluntarily  resigned  by  one  man  and 
accepted  by  another 287 

2.  This  formerly  could  not  be  done  by  a 
tenant,  without  license  from  his  lord ;  nor 
by  a  lord,  without  attornment  of  his  tenant  287 

8.  All  persons  are  capable  of  purchasing ; 
and  all  that  are  in  possession  of  any 
estates  are  capable  of  conveying  them; 
— unless  under  peculiar  disabilities  by 
law :  as  being  attainted,  non  compotes,  in- 
fants, under  duress,  feme-coverts,  aliens, 
or  papists 288-298 

4.  Alienations  are  made  by  common  assu- 
rances ;  which  are,  I.  By  deed,  or  matter 
in  paia.  II.  By  matter  of  record.  III.  By 
special  custom.     lY.  By  devise 293-294 

CHAPTER  XX. 

Of  ALiEif.\Tioif  BY  Dbid 296to842'' 

1.  In  assurances  by  deed  may  be  consi- 
dered, I.  Its  general  nature.  II.  Its  se- 
veral species 296 

2.  A  deed,  in  general,  is  the  solemn  act  of 
the  parties:  being,  usually,  a  writing 
sealed  and  delivered;  and  it  may  be,  I. 
A  deed  indented,  or  indenture.  II.  A 
deed-poll 295-296' 

8.  The  requisites  of  a  deed  are,  I.  Sufficient 
parties,  and  proper  subject-matter.  II. 
A  good  and  sufficient  consideration.  III. 
Writing  on  paper,  or  parchment,  duly 
stamp^.  lY.  Legal  and  orderly  parts ; 
which  are  usually,  1st,  the  premises; 
2dly,  the  habendum ;  Sdly,  the  tenendum  ; 
4thly,  the  reddendum;  6thly,  the  condi- 
tions; 6thly,  the  warranty,  (which  is 
either  lineal  or  collateral^;  7thly,  the 
covenants ;  8thly,  the  conclusion,  (which 
includes  the  date.)  Y.  Reading  it,  if  de- 
sired. YI.  Sealing,  and,  in  many  cases, 
signing  it  also.  YII.  Delivery.  YIII. 
Attestation 296-807 

4.  A  deed  may  be  avoided,  I.  By  the  want 
of  any  of  the  requisites  before  mentioned. 
II.  By  subsequent  matter:  as,  Ist,  ra- 
sure,  or  alteration;  2dly,  defacing  its 
seal ;  ddly,  cancelling  it ;  4thly,  disagree- 

I  ment  of  those  whose  consent  is  neces- 
sary ;  5thly,  judgment  of  a  court  of  jus- 
tice   808 

6.  Of  the  several  species  of  deeds,  some 
serve  to  convey  real  property,  some  only 
to  charge  and  discharge  it 809 

6.  Deeds  which  serve  to  convey  real  pro- 
perty, or  conveyances,  are  either  by  com- 
mon law,  or  by  statute.  And,  of  convey- 
ances by  common  law,  some  are  original 

or  primary,  others  derivative  or  secondary  809 

7.  Original  conveyances  are,  I.  Feoffments. 
U.  Qifts.    IIL  Grants.    lY.  Leases.    V. 


Exchanges.  YI.  ParUtil 
are,  YII.  Releases.  YUl 
IX.  Surrenders.  X.  AM 
Defeasances •^ 

8.  A  feoffment  is  the  trami 
real  hereditament  to  wM 
by  livery  of  seisin,  or  dt 
possession  from  the  fe<4R 
without  which  no  freehol 
can  be  created  at  commtl 

9.  A  gift  is  properly  \h% 
lands  in  tail .^^ 

10.  A  grant  is  the  regular  I 
mon  law,  of  conveying  b 
ditaments ...i 

11.  A  lease  is  the  demise,  | 
ting  to  farm  of  any  tenei 
a  less  term  than  the  lesw 
yet  sometimes  possibly  t% 
cording  to  the  regulation 
ing  and  enabling  statutsi 

12.  An  exchange  is  the  ma 
of  equal  interests,  the  o 
tion  of  the  other , 

18.  A  partition  is  the  divib 
held  in  joint-tenancy,  in 
in  common,  between  th 
nants ;  so  that  each  may 
part  in  severalty 

14.  A  release  is  the  disch 
ance  of  a  man's  right  in 
ments  to  another  that  lu 
estate  in  possession  ther 

15.  A  confirmation  is  the  C 
estate  or  right  in  esse,  wh 
estate  is  made  sure,  or  a 
is  increased ..< 

16.  A  surrender  is  the  yi< 
estate  for  life,  or  years, 
the  immediate  remaindt 
wherein  the  particular  ei 

17.  An  assignment  is  the  tn 
over  to  another,  of  the 
has  in  any  estate ;  but  ui 
for  life  or  years 

18.  A  defeazance  is  a  coUa 
at  the  same  time  with  t 
veyance ;  containing  som 
which  the  estate  may  be 

19.  Conveyances  by  statut 
on  the  doctrine  of  uses  ai 
are  a  confidence  reposed  i 
or  tenant  of  the  land,  ths 
the  profits  to  be  etgoyed, 
directions  of  cutuy  que  i 
truet 

20.  The  statute  of  uses,  hs 
all  uses  into  actual  possei 
having  drawn  the  possei 
has  given  birth  to  divert 
conveyance:  I.  A  covens 
to  uses.  II.  A  bargat 
rolled.  III.  A  lease  and 
deed  to  lead  or  declare 
more  direct  conveyance 
tion  of  uses ;  being  th< 
power,  reserved  at  the  cr 
of  recalling  at  a  future 
estate  so  creating.  All 
present  operation  princ 
tute  of  uses. • 
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■  wkirh  (In  pot  rnnTey.  hut  only 
rrftl  pni|i«iij.  aii'l  ili^tchsrire  it. 
•  Ibiif  aljoiKi.       11.   Ii4rr<>^iiiittliceii. 

pfc«jab<-r«  upon  b**ih I'age  340-;)l'J 

rilAlTEK  XXI. 

itri'^v  BT  MATTRRor  Kk>-obi>. 3l4to:;0:i 
uir«^  Sv  matter  I'f  nfopl  an*,  when* 
B^itt>n  'if  «tim«*  riiiirt  'if  rtHmnl  in 
.a  to  *iiS*tanii;kti-  iiifl  iriiri«*«4  die 
T  "t  r'-i!  f  r»|.»TT_\ .  Tlif««»  arv,  I. 
r  M-t*  •-!  |>«rliaxupnt.  11.  The  kinfi;'» 
111.  fine*.     IV.  i'liiiui'jn  recu< 


*■  %*■;•  t>(  iiarliaiiictit  nre  a  fii>e<*ieii 
■ir-»:t  *-«.  rAl4*ulai«^l  ti»  ^rive  •  hy  the 
r*.  trt.i  «i.iiifiriiv  «il  pnrliaiiifiit ) 
*»*•  ai>.l-  |M<wrr«  tir  relief  an  are 
1  lij^  r*-At  ti  of  thi*  <inliiiarv  roun«e 


3U 


814 


:&£  •  jririt*.  t-uijtainril  in  rhnrtcru 
#r«-j»;-  III.  art*  all  t-nlere^l  on  re- 
'if  ih^  -i.^'n'v  "f  »hf  r«i}»l  fHfriMm 

r--r;t¥  ^-f  thr  r»»val  revrniip Blti 

••>riirf  iiu*-«  •ii'l  ti»  \*r  a  fiHilTliieilt 
ri  i«  an  atuii  uMc  <'i>m|H>«iiion  anii 
r.re.t  '•(  an  actual  **r  hrtiiiimn  nuic : 
'■T  th«>r«i.%i«»  in  •(ii(><itiiin  i«  aokni*w- 

?■•  (•«•  ihv  rii;lit  uf  'inf  >f  thr  parties  8|}< 
•  ar**  i-f  a   hii«*   arr,   1.  The  writ  of 
>at       J  I.  Thf*  lii'f*i«r  til  a^rrre.     111. 

nr 'fi.      IV.    Thf   n.itf.     V.    The 
T     «.*.;.'h  ihp  *::»:ute  hrtlh  ii'Mol, 

.;*-..i':  n«   :W»iU'Ao'2 

»rr    .  r    !  fiir    k:Ti'N:    I     .^'hr    rt>./ui^ 
%     .-    '.  •■  '■■'   ■■•  •    .-.■    i-'  ii-i  ij'.'  »  *n 

II     *•••■  "   ,1  .•»•»'■'    i'   irwii'   t'tutum. 

m'    *     "li-    »«    .'  IV.     Sw     /'Ifl'',    'fT'ln',    ft 

.   WL.   ♦.   I-  :•  •!  'U'Mf  tifH'   35ii 

"'■^   .•  1  •■•!.•.■[« it  r.'ii'«    m  •  It'll  l«'\ii*il 

^  i«   '  .!•■  :?it-in»(*l\i-«  .iiiv  iiiti'r«>*t 

-»•  \'.»      \r*'   t.-   ««»i:rr   ihr  lai>>U  in 
••    •      '    ••  «••  .TTni*'*'.  hv  t«arrinir  I  ho 

•«*■   ?.■!»■•  "t   }'»rfi««.  |»m  ii»«,  an>l 


:.    ri«    ii-rv  i*   >-\  iiii   ai'tiinl.  "r 
•  i  '  ■  •■  a-  M   n  f-'f  Ufi'l.  hntii^ht 


a.vi 


'*'«•* 
-«»■>.• 


'    •    t'T.  iTi'.  >•!   itif   tr>>«*h<M'l :  who 

-.  ■  t  .:.'»i**  :kn«  !hiT.  wh-i  llII«l«T- 
''  •  «rr  »nt  the  tt-n  m:  «  ti|]i>;  |iiit 
)  .  *,  1  :.  ..•  I-  «  itii'ikiii^  •lotuiill.  the 
;•  r--  ■^••r^l  hy  jin<i;;tiipnt  at  l.iw 
■  •  't-n  i!ii .  w  h  •.  :ti  rt'tiirn. ohttin<« 
- -.t   ift.t.*:  ihf  ii»u«-iif«'  !•»  ri-i'"**»r 

*  *  ,  .i'  »  i]i|i*  in  rtH-.m»(irii*«*...-i'»7- 
•rr»-  kn  t  t-ff.-t  -if  a  rei*«»*ti*rv  ar«'  ti> 

.an  !•  !■!  \\.*  rtf-.tiT-if.  hy  harrin^c 
I  ta.l.  an-1  all  rfiiiain'it^m  an<l  r«>T«*r- 
ri|---t»nt    thrre-tn ;    proTiiltnl    the 

:n  •  \:\  r!!!i«T  •utlrr-.  nr  itrnurhiHl 

_w«  -if  a  Sne  i»r  r»N.*'ivrrv  nmv  )»e 

'■I  ♦_!.  1    l»-^  1«  to  li- i«l  "iich  u^«**: 

arr   iu.«  Ir    |iri'iif*ti«    t<>  ihi*  h*v\  im; 

\*-T\ut  thrni       II    |Nm-U  Io  iliN'lare 

r«  .  wtiicb  arc  nia<le  •uh«e«)uent «i'»3 

ni.llTKK   XXII 

m^Tiii^  BT  .•*rm  «l  t*t  •thh  ..    I^i'i  t.i  :17I 
»«  by   lyirrial  cu«i«iiii  arr  run* 
tfmaafvr  «f  cupyhuM  e^tatm..  Hi'io 
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2.  Thi*  in  effected  by,  I.  Hturrender  by  the 
tenant  into  the  handn  of  the  lord  to  the 
u«e  of  another,  atrcording  to  the  custom 
of  the  manor.  II.  PrcaentmeBt,  by  the 
tenant M,  or  homage,  of  such  suirender. 
III.  .Vdmittance  of  the  surrenderee  by 
the  loni,  acconling  to  the  uses  expressed 

in  such  Hurrender P*gc  3t>S-870 

3.  Admittance  may  alito  be  had  upon  original 
grants  to  the  tenant  fr«)m  the  lonl,  and 
upon  dvscents  to  the  heir  from  the  an- 
cestor   871 

CHAPTER  XXIII. 

t»r  .VMrN\Tiox  nv  HE  vise 373  to  881 

1.  DvviiH;  ii*  n  diH|»o<»it ion  of  lands  and  tene- 
ment h,  cuniainod  in  the  last  will  and  tes- 
t:ini«»nt  of  the  owner 878 

2.  This  was  not  i»ermitted  by  the  common 
law.  »!<  it  fitiiod  since  the  conquest;  but 
was  intnHliiced  by  the  statute  law,  under 
llenrv  Vlll. :  since  made  more  univvn**! 
hv  the  Mtiitiite  of  tenures  umler  t^harles 
II..  with  the  intrinluction  of  additional 
M»Ieninitie<  hv  the  statute  of  frauds  and 
|N*rjurir<«  in  the  same  reign 87>'>-876 

3.  The  c<»n«t motion  of  all  commi»n  assur- 
ance*!  .vhouM  !>«•.  I.  .Agreeable  to  the  in- 
tehtiiin.  II.  to  the  words,  of  the  partiea. 
III.  Made  upon  the  entire  deed.  IV. 
Hearing  ^ironge«t  against  the  contractor. 
V.  <*«int'itrniahle  to  law.  VI.  Rejecting 
the  latt«>ri>f  two  totally  repugnant  clausee 
ill  a  ileeil.  nn^l  the  former  in  a  will.  VII« 
.Mo>t  I'avuiiniMe  in  caHe  of  a  dcTise  ...379-881 

fllAPTKR   XXIV. 

Or  Tiiiv.:*  rii:.<»oNAi 3S4  to  387 

1.  Thinir*  |H»r'»"nal  are  ei»inprehen«h»<l  under 
tin-  i;i'n«>i;il  tiniiie  of  c'hiittcN :  which  in* 
«'lu«h*  wh!Ui*viT  wants  either  the  duration, 
i>r  ihi>  iiniipihiliiy.  attending  thing;*  real..  884 
-.  In  th«-»»  Jire  to  lie  eiiniider«»il.  I.  Their 
di«lrihiiiii>n.  II.  The  pro|)orty  of  them. 
III.  The  title  to  that  pmperty.' :W4-887 

0.  A«*  to  ih»»  tli«irihution  of  chatteN.  they 
are.  1.  Chattels  renl.  11.  rhatlels  per- 
ft-nal 886 

4.  ChntteN  ri*al  are  such  i|iiantitie<«  of  in- 
t<>re^t.  in  thing«  immovable,  as  are  ^hort 
of  the  iliirntion  «»f  freehoMs:  being  liniit- 
kA  t"  a  time  certain,  l»eyond  which  they 
erinniii  Mib«»i«!.     iSeet'h.  IX.i 888 

.*>.  ChniteN  per»«onal  are  things  niitrable, 
which  may  l>e  trantferrv*!  from  p]:n*e  to 
]>laee.  together  with  the  penton  of  the 
owner 887 

t'lIArTER  XXV. 

t»r  rKorimTY  iv  TittNOs  PrB««.»^%L  .....^S0to898 

1.  rrii)HTiy  in  chattels  personal  is  either  in 
|i.i«M*!««i«in  or  in  aotii>n 389 

"J.  l*n»}HTty  in  p-t^e^^iitn,  where  a  ni:in  has 
!he  n<'tii:kl  eiijiiymeni  *^t  the  thing,  i*.  I. 
Ali«i>liite.     11    guahtiiHl 889 

•  >.  \b>>>.)iite  prii|M*rtT  i*  where  a  m:in  has 
«iirh  -III  e&rlu-ive  right  in  the  ihin^  that 
I!  •  tiiiiiii  •■«■  t*f  to  !•«<  hi«.  without  lii«owD 

a«'I  nr  i|i>fniilt 889 

I.  (^i.tlitie'1  projierty  i*  3"ueh  a*  is  not,  in 
its  nature,  |H*rmanent ;   but  may  some* 
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times  subsist,  and  at  other  times  not  sub- 
sist  Page  891 

5.  Tliis  may  arise,  I.  Where  the  subject  is 
incapable  of  absolute  ownership.  11. 
From  the  peculiar  circumstances  of  the 
owners 891-896 

6.  Property  in  action  is  where  a  man  hath 
not  the  actual  occupation  of  the  thing ; 
but  only  a  right  to  it,  arising  upon  some 
contract  and  recoverable  by  an  action  at 
law 896 

7.  The  property  of  chattels  personal  is  lia- 
ble to  remainders,  expectant  on  estates 
for  life ;  to  joint-tenancy,  and  to  tenancy 

in  common..**. •■••••••••••••••••«••••••••••  M«>*«  89o 

CHAPTER   XXVI. 

Or  Title  to  Things  Pbbsonal  bt  Occu- 
PAMCY 400  to  407 

1.  The  title  to  things  personal  may  be  ac- 
quired or  lost  by,  I.  Occupancy.  II.  Pre- 
rogatiTC.     III.  Forfeiture.     IV.  Custom. 

V.  Succession.  VI.  Marriage.  VII.  Judg- 
ment. VIII.  Gia,  or  Grant.  IX*  Con- 
tract. X.  Bankruptcy.  XI.  Testament. 
XII.  Administration 400 

2  Occupancy  still  gives  the  first  occupant 
a  right  to  those  few  things  which  have 
no  legal  owner,  or  which  ure  incapable 
of  permanent  ownership.  %uch  as,  I. 
Goods  of  alien  enemies.  II.  Things  found. 
III.  The  benefit  of  the  elements.  IV. 
Animals  ferm  natura.     V.    Emblements. 

VI.  Things   gained   by   accession  ; — or, 

VII.  By  confusion.  VIII.  Literary  pro- 
perty  400-407 

CHAPTER  XXVII. 

Or  TiTLB  BT  Pbbbooattvb,  and  Forfeit- 
u»B 408  to  421 

1.  By  prerogative  is  vested  in  the  crown, 
or  its  grantees,  the  property  of  the  royal 
revenue,  (see  book  1.,  ch.  VIII.;)  and  also 
the  property  of  all  game  in  the  kingdom, 
with  the  right  of  pursuing  and  taking 

it 408-419 

2.  By  forfeiture,  for  crimes  and  misdemean- 
ours, the  right  of  goods  and  chattels  may 
be  transferred  from  one  man  to  another ; 
either  in  part  or  totally 420 

8.  Total  forfeitures  of  goods  arise  from  con- 
viction of,  I.  Treason,  and  Misprision 
thereof.  II.  Felony.  IIL  Excusable  ho- 
micide. IV.  Outlawry  for  treason  or 
felony.  V.  Flight.  VI.  Standing  mute. 
VII.  Assaults  on  a  judge,  and  batteries, 
sitting  the  courts.  VIII.  Prstmunire.  IX. 
Pretended  prophecies.  X.  Owling.  XI. 
Residing  abroad  of  artificers.  XII.  Chal- 
lenges to  fight  for  debts  at  play 421 

CHAPTER  XXVIII. 

Of  Title  by  Custom 422  to  427 

1.  By  custom,  obtaining  in  particular  places, 
a  right  may  be  acquired  in  chattels ;  the 
most  usual  of  which  customs  are  those 
relating  to,  I.  Heriots.      II.  Mortuaries. 

in.  Heir-looms 422 

8.  Heriots  are  either  heriot-service,  which 
differs  little  firom  a  rent ;  or  heriot-cus- 
(om^  which  it  s  customary  tribute,  of 


goods  and  chattels,  p^ 
of  the  fee  on  the  decMi 
lands -^ 

8.  Mortuaries  are  a  ea^ 
the  minister  in  manj  1 
death  of  his  parishioDM 

4.  Heir-looms  are  such  pm 
descend  by  special  oof 
along  with  the  inheritam 

chapter: 

Of  Title  bt  Succbssuuv 
Judgment m* 

1.  By  succession  the  ri^ 
vested  in  corporations 
likewise  in  such  corpoii 
the  heads  and  repreeei 
aggregate 

2.  By  marriage  the  chatti 
sonal  of  the  wife  are  vi 
band,  in  the  same  deg 
and  with  the  same  pom 
when  sole  had  over  tb 
reduces  them  to  posseaii 

8.  The  wife  also  acquire 
property  in  her  paraphm 

4.  By  judgment   conseqvf 
law,  a  man  may,  in  son 
recover,  but  originally 
to  personal  property, 
ties  recoverable  by  aeti 
To  damages.     III.  To  o< 

CHAPTER 
Of    Title    bt    Gift,    Gi 

TRACT 

1.  A  gift,  or  grant,  is  a  t 
ance  of  a  chattel  persoi 
without  any  consideratit 

2.  A  contract  is  an  agree 
cient  consideration,  to  < 
particular  thing;  and 
any  personal  property 
sion  or  in  action)  may  Y 

8.  Contracts  may  be  eithe: 
plied ;  either  executed,  i 

4.  The  consideration  of  o 
good  consideration.  II 
sideration;  which  is,  ] 
Facio,  utfacitu,  8.  Fact 
ut/aciat , 

6.  The  most  usual  species 
tracts  are,  I.  Sale  or  ex* 
ment.     III.  Hiring  or 
Debt 

6.  Sale  or  exchange  is  a 
property  from  one  ma 
consideration  of  some  rtt 

7.  Bailment  is  the  delivery 
upon  a  contract,  expres 
the  trust  shall  be  faithA 
the  bailee 

8.  Hiring  or  borrowing  is 
by  the  possession  of  chat 
for  a  particular  time,  < 
the  identical  goods  (or, 
value)  be  restored  at  th 
together  with  (in  case  ol 
or  price  for  the  use 

9.  This  price,  being  calc 
the  basard,  as  w^  ai 
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,  g|T««  birtii  to  th*  doctrine  of  in- 
m  wmry,  apon  Iomi  :  and,  conse- 
.  t«  tk#  doetrinc  of  bociomry  or 
mim,  uid  IsMinuioi Pag«4<>3-464 

•  mm  J  eMrtFMt,  whcr«bj  a  c«rUin 
Moaej  fctcfti  diM  to  the  cre- 
TkU  ia,  L  A  debt  of  record.     II. 

•poa  fpeciAl  contract.  III.  A 
MM  MBiple  contmct;  which  Ust 
»   pftper  credit,   or    bilU  of  ex- 

•Ad  profliiflMry  notee .«... 464-470 

rilAPTER  XXXI. 

•T  B^HKBrTTTT 471to4S8 

f4cj     M  deftne<l  in  Ch.  XVIII.) 

rt  »>f  l*4^iming  a  hanknipt 471 

■MT  be  coneitleretl.  I.  Who  maj 
eb«akna|»(.  II.  The  acin  where- 
.•T  b«<oae  A  bnnkmpt.  III.  The 
img^  I'a  e  conimifuiion  of  bankrupt- 
.  How  hie  property  is  traniferred 
471 

•  ef  full  aire,  nuing  the  trade  of 
»«li«e.  hr  HujrinK  and  nelHnir.  and 
tbeir  livrlihood  thereby,  are  liable 
»e  baaknipte  for  debts  of  a  fuffi- 

M«nt ^ 47S 

nt  who  eadeavoani  to  aroid  hit 

>«.  or  evade  their  just  demands,  by 

iIm  ways  specified  in  the  several 

eif    bankruptcy,    doih    thereby 

a  bankruptcy 478 

rocecdinirs  on  a  cnmnii««ion  of 
p(.  ao  far  as  they  affect  the  bank- 
■self,  are  principally  by.  I.  IVti- 
[|.  r<toimi««i'*n.  III.  iHs'lsrsiion 
ruplcT.      IV.  rhoicc  of  a««ijcnees. 

I<«akrtipt's  surrrnder.  VI.  His 
atioa.  VII.  Hi*  discovery.  VIIL 
ttftrats.      IX.  His  allowance.      X. 

tmntix 47'.»-4S.'> 

vtp^rtT  <*f  a  bsnkrupt's  pergonal 
is.  immr'liAtclv  up«>n  the  act  of 
fter,    Tr^ned   by    c«»n«tnicti.m    <»f 

the  a<»«i|piee«:  and  thry.  when 
/re  m!lr«cte»l.  di«tribute  the  whole 
al  dividend*  anK^ng  all  the  cre- 
4«6-488 

THAPTER  XXXII. 

mi  TiSTAVtVT.   A^D  .\DllI?riST1l\- 


1.  Concerning  test  amenta  and  admlnbtrsp 
tions,  considered  jointly,  art  to  be  ob- 
■erred,  I.  Their  original  And  antiquity. 
II.  Who  may  uke  a  testament.  III.  Its 
nature  and  incidents.  IV.  What  are  exe- 
cutors and  administrators.  V.  Their  of- 
fice and  duty Page  489 

2.  Testaments  hare  subsisted  In  England 
immemorially ;  whereby  the  daeeased  was 
at  liberty  to  dispose  of  his  personal  es- 
tate, reserving  antiently  to  his  wife  and 
children  their  reasonable  part  of  his 
effects 491 

8.  The  goods  of  intestates  belonged  an- 
tiently to  the  king,  who  granted  them  to 
the  prelates  to  be  disposed  in  pious  uses: 
but,  on  their  abuse  of  this  trust,  in  the 
times  of  popery,  the  legislature  compelled 
them  to  delegate  their  power  to  adminis- 
trators expressly  provided  by  law 498 

4.  All  persons  may  make  a  testament,  un- 
less disabled  by,  I.  Want  of  discretion. 
II.  Want  of  free  will.  III.  Criminal  con- 
duct  41HM97 

6.  Testaments  are  the  legal  declaration  of  a 
man's  intentions,  which  he  wills  to  be 
performed  after  his  death.  These  are,  I. 
Written.    II.  Nuncupative 499-600 

6.  An  executor  is  h^to  whom  a  man  by  his 
will  commits  the  Aeeution  thereof 602 

7.  .\dministrators  are,  I.  DuramU  mimort 
Ktate  of  an  infant  executor  or  adminis- 
trator: or  durante  ab$mtia;  or  pendenU 
iUe,  II.  Cum  tettammto  amttexo;  when  no 
executor  is  name«l.  or  the  executor  refuses 
to  act.  III.  (Seneral  administrators;  in 
pupttianre  of  the  statutes  of  Edward  III. 
and  Henry  VIII.  IV.  Administrators  tk 
^<>nM  non ;  when  a  former  executor  or  ad- 
ministrator dii*«  without  completing  his 
trust ri<)3-^7 

8.  The  ofRc^  and  duty  of  executors  (and.  in 
many  jHiints.  of  admin iM rat ors  also)  are, 
I.  To  bury  the  deceased.  II.  To  prove 
the  will,  or  take  out  administration.  III. 
To  make  an  inventory.  IV.  To  collect 
the  goo<ls  and  chattels.  V.  To  pay  debts: 
observing  the  niles  of  priority.  VI.  To 
pay  legacies,  either  general  or  specific; 
if  they  be  veste<l,  and  not  lapse<l.  VII. 
To  distribute  the  undevised  surplus,  ac- 
cording to  the  statute  of  distributions.. 508-620 
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SECTION  I. 

ON  THE  STUDY  OF  THE  LAW.t 


It.  VtCt-CaA5CELL0ft  AND  TOE  GENTLEMEN   OF  TUE   UNIVERSITY. 

Tbb  p'ncrml  expectation  of  bo  numerous  and  re8pcctablo  an  aadionco,  the 

mfft\t\\  an<l  (I  may  add)  the  importance  of  the  daty  required  from  thi»  chair, 

unavoidably  be  productive  of  great  diflidcnc^e  and  apprehensions  in  him  who 

tbr  Loooor  to  be  placed  in  it.     He  must  Ik^  fk.>nHihle  how  much  will  depend 

bu  ooDdoct  in  the  infancy  of  a  Mtudy,  which  w  now  first  adopted  by  public 

luml  anthority  ;  which  has  generally  been  reputetl  (however  unjustly)  of  a 

hrj  sad  unfmitful  nature ;  and  of  which  the  thcH>retical  elementary  parts,  have 

lilkprto  reertred  a  very  moderate  share  of  cultivation.     Ue  cannot  out  refle<*t 

Attt.  .f  rttber  his  plan  of  instnK-tion  1h*  t*rudo  and  injudicious,  or  the  execution 

9€  \\  lanu*  and  su|>crtirial,  it  will  cant  a  damp  u|m»ii  tlie  farther  progn*Ks  of  this 

»•»;  a«*ial  and  mo7«t  mtionul  branch  of  loaniiiig;  and  may  defeat  for  a     r^i 

L»t  Ut»A  •p«il»lir-f»pirititi  dc.«*iirn  *»f  <»ur  wis4»  and  mu!ii!ict»nt  lK»nefactor.     *- 

Abil  tLw  he  niu>l  mi>n»  C5*|MMially  droad,  whori  \w  iWU  by  cxj>erience  how  nn- 

f»qtai  hi^  abilities  an*  <  una^-Mstnl  by  pn^ct^liii;^   examples)  to  complete,  in  the 

e«i.:.'  r  hv  could  wi*h.  so  extensive  and  anluons  a  taj*k  ;  siniv  he  fn.H*ly  confesses, 

ti*:  i.;*  tonner  more  j)rivate  attempts  have  fallen  very  short  of  his  own  ideas  of 

pwi:«'tion.     And  yet  the  candour  he  has  already  ex|H»rienc*e<i,  and  this  last  tran- 

9frui^'  it  mark  t»f  reirani,  his  prest»nt  nomination  hy  the  free  and  unanimous  suf- 

Iny^-  *'i  a  irri-at  an«l  leanie<i  university,  «an  lu>nonr  to  W  ever  remembi^riMl  with 

tW  J*T-j.*-^t  and  most  atfei'tionale  gnuituvle.^  thesi»  testimonies  of  your  public 

pfri^'nj.ni  mu'%1  eniin»lv  suiwrsetle  his  own,  and  for!»id  him  to  believe  himself 

tWi..v  in«ut!icient  for  tbe  laiMmr  at  least  of  this  emnlovment.     One  thini'  he  will 

Vf.ur**  t«»  h«»|ie  lor,  and  it  certainly  shall  be  his  i*onstant  aim,  by  diligi»nce  and 

tttrs!;  .n  to  atone  for  his  other  defin-ts:  esteemini^.  that  the  U^st  return  which  ho 

*ao  P»N«*iMy  make  for  your  favound)le  opinion  of  his  ca|>acity,  will  be  his  un- 

^^ar^^i  thdeuvours  in  S4>me  little  ilei;re<*  t«»  desen'e  it. 

1l.  «*  i«*n4V  thu<  committer!  to  his  chari^*,  to  be  cidtivattnl.  metho^lize^l,  and 
'tTa.fii^l  in  a  timrse  t»f  academii*al  lectuiH"*,  is  that  of  the  laws  and  con>titntionf 
*'  "ur  -iwu  c*»untry:  a  spe<*ies  of  knt»wl»M|ir,.,  in  which  the  gentlemen  of  Knirlaml 
^^•^  '«•«  n  mor\»  remarkably  detieienl  than  tlioM'  of  all  Eun»iH*  lH»sidi»s.  In  most 
^  *^'^-  nations  of  the  continent,  when*  the  civil  i»r  imp4»rial  law,  umler  different 
^'^.^ations,  is  closely  interwoven  with  the  munieipal  laws  of  the  laml,  no  gi^n- 
'^aji,  iir  at  li*asi  no  s(*bolar,  thinks  bis  edu(*ation  is  complete*!,  till  he  has 
*tt«tk>i«d  a  course  or  two  of  lectures,  In^tli  u|>on  the  institutes  of  Justinian  and 


*iaiik»AtlM<l«t  til  iiPiBiM  tt  Uw  Timrlin  torturw,       T>i«>  mUmt  ImmI  hr*n  rferUtl  tnH  Tlntruui  pmfrtKc  Um 
Aft  (W  «^.  nit.  mh  mT  ectukcr  pc*^  iuu»lj. 


4  OX  THE  STUDY 

the  local  constitutions  of  his  native  soil,  under  the  very  eminent 
abound  in  their  several  universities.  And  in  the  northern  pa 
island,  whore  also  the  municipal  laws  are  frequently  connected  n 
is  difficult  to  meet  with  a  person  of  liberal  education,  who  is  dee 
petent  knowledge  in  that  science  which  is  to  be  the  guardian  of  h 
and  the  rule  of  nis  civil  conduct. 

^  c  -1  *jSror  have  the  imperial  laws  been  totally  neglected  evei 
J  nation.  A  general  acquaintance  with  their  decisions  has  € 
cdly  considered  as  no  small  accomplishment  of  a  gentleman ;  an( 
prevailed,  especially  of  late,  to  transport  the  growing  hopes  o: 
foreign  universities,  in  Switzerland,  Germany,  and  Holland ;  wl 
finitely  inferior  to  our  own  in  every  other  consideration,  have  be 
as  better  nurseries  of  the  civil,  or  (which  is  nearly  the  same)  of 
nicipai  law.  In  the  mean  time,  it  has  been  the  peculiar  lot  oi 
system  of  laws  to  be  neglected,  and  even  unknown,  by  all  bi 
profession;  though  built  uix)n  the  soundest  foundations,  and  a] 
experience  of  ages. 

Far  be  it  from  me  to  dero^Ljatc  from  the  studv  of  the  civil 
(apart  from  any  binding  authority)  as  a  collection  of  written  re 
is  monj  thoroughly  persuaded  of  the  general  excellence  of  its  rule 
equity  of  its  decisions,  nor  is  better  convinced  of  its  use  as  well  i 
the  scholar,  the  divine,  the  statesman,  and  even  the  common  la 
must  not  carry  our  veneration  so  far  as  to  sacrifice  our  Alfred  and 
names  of  Theodosius  and  Justinian;  we  must  not  prefer  the  cdici 
or  the  rescript  of  the  Eoman  ennx>ror,  to  our  own  immemorial 
sanctions  of  an  English  parliament ;  unless  we  can  also  prefer  th< 
archy  of  Home  and  Byzantium,  for  whose  meridians  the  former  \ 
to  the  free  constitution  of  Britain,  which  the  latter  arc  adapted  iA 

Without  detracting,  therefore,  from  tlie  real  merits  whic-h  abo 
oerial  law,  I  hope  I  may  have  leave  to  assert,  ^hnt  if  an  "Rn^Hy 
-tfllO^it  gf  nithri  (hi  mil  ill  fill  iillii  i  Jii  Imfi  hnttnr  hn  n  ntrangr 
y^  ,  than  the  English  institutions.  For  I  think  it  an  undeniab 
J  a  compfiWlll  knowledge  of  the  laws  of  that  society  *in  w 
ihe  proper  accomplishment  of  every  gentleman  and  scholar;  an 
1  had  almost  said  essential,  part  of  liberal  and  polite  education, 
am  warranted  by  the  example  of  ancient  Bomo ;  where,  as  Cicero 
the  very  boys  were  obliged  to  learn \he  twelve  tables  by  heart,  as 
itarium  or  indispensable  lesson,  to  imprint  on  their  tender  minds  a 
ledge  of  the  laws  and  constitution  of  their  country.* 

But,  as  the  long  and  universal  neglect  of  this  study  with  us  in 
in  some  degree  to  call  in  question  the  truth  of  this  evident  positio] 
fore  be  the  business  of  this  introductory  discourse,  in  the  first  pi 
Htrate  the  utility  of  some  general  acquaintance  with  the  municipal  1 
liy  pointing  out  its  particular  uses  in  all  considerable  situations 
<*onjectures  will  then  be  ottered  with  regard  to  the  causes  of  noglc 
iul  study :  to  which  will  be  subjoined  a  lew  reflections  on  the  pec 
of  reviving  it  in  our  own  universities. 

And,  first,  to  demonstrate  the  utility  of  some  acquaintance  wr 

^  the  land,  let  us  only  ivfloct  a  moment  on  the  singular  frame  and 

land  which  is  governed  i»y  this  system  of  laws.     A  land,  perhaps, 

the  universe,  in  which  political  or  civil  liberty  is  the  very  encf  an 

constitution. (6)      This  liberty,  rightly  understood,  consists  in  the  j 

(•;  Zh  Ugg,  2,  23.  (»)  Monte«q.  £ip.  L.  1. 11,  t 


*  In  the  Gi'eat  I>aw  ennrt«d  by  the  first  General  Asw»mbly  of  Pennsjrl 
at  Chester  or  Upland,  Dec.  4,  IG82,  containing  sixty-one  chapters,  was  o 
laws  to  be  taught  in  the  f»ohools  of  the  province  ani  territories. — Gordon* 
p.  71 ;  Hazard's  Annals,  034. — Suarswood. 
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i  LitfA  jjUTiuiX-**-*-'  uhi<]i  i**  only  to  Ih»  oiri'CtiMl  by  a  pononil  conforin- 
•IlTa  oiiii  Lii'^rccA  Ui  Uiu.'u:  cqiiiLaUt'  rtili-:^  of  actluii  T»y  wliii'li  tlio 
\l!<:-iI  i«  |'r>i'j<-tL-<l  tpiiu  ihi:  iii>ult.i  ami  o|»|iii;s>i(m  44*  Uic  ;;iv:itor«t. 

•  •■v.-r\  -ul'H-»  t  i^  int«-tv<itiMl  in  tlu*  pn'MTViition  f»r  tlii'  laws,  it  irt 
I*.*:   ••vvr\   iiiMii   t'»  !*••  ai'>|iiaiiit(*<l  witli  thoM*  at   least  witli  wliirii  he 

V  ■  i»?ii-iT!iiil ;  Ji'it   \i\'  iiiiiir  llir  tH-n-iiH',  as  woll  as  inronvi'nioiict^ 
...    . 'v  WiLliuUL  kuuwiii;:  iIk*  nMi;r:itiijn*<  wliirli  it   lavs   him      r*-T 
:j.  .-  iiiiH  ii  iii;i\  •»ii!lir«   fur  *|K>r«(iiiH  ot  iiitmnr  coiKiitiDii, TTni)      *- 
t.iij.    !i'ii-  <;.{Miity  t«i  I'hhir^i'  llu-ir  views  Ik'VoihI   that   contraetiMl 

•  •*i   t'i.  V  Av  .i|i|i>tiiii«'il  t«»  iii«»vf.      Ihit   tliuM'.  on  wlioni  natiin*  ami 
■  I-. -•ii'A I  j   iiiiiii-  aliiliiii-*  and   trri-ator  h*i-iiro,  eaiiiiot    Iw  so  «'a*«ilv' 

• 

II-"    .1  1\  .1  i:  I.'---  ;if*r  i,'i\fn   thi'iii.  iii»t   tor  the   hrnelit   ot'  llu'invlve** 

■  •  I  ••:••  p  .'I.'- :  :iip|  \«-t   ilirv  <-niin'»!.  in  aiiv  seem-  ni"  liti*,  iliM-hariTt^ 
r  •l.i\\  *  .tin  r  !•»  tin-  jiiihlir  or  llirniM'lve**,  without   ^nme  <le;;ive  ot' 

I  il*«   i.iA-       I'll  ivinri-  ilii*i  the  Mion*  I'U-arlv.  it  inav  not  Iw  amiss  to 
I«  -.*   I'.i'ti'iii.ii'^. 

-.!."■.    I.  _*.i|    \iTh  mir  i^i'iitirinm  of  iiii|f|ieni|fnt  esiati***  an*!  t«»rtiini», 

J  i!   a-   "\\  •  :i   .!•*  i"ii-»l«itr:il»li'  h«n|v  ttt'  iih'h  in  the  nation;   whom   even 

_••  •■•  I'  T     II   r|i:*  l.f.iiK  li  «»r  j«':irniiiir  i-  tn-att-tl  hy  Mr.  Kofke-'/'  a**  a 

ir  '.  '.        Ir      •*   '],' -.v  ]:iiiiii'«l   |iritp«Tty .  uiih   W^    \*t\\'^  anil   v<i|iitniiM>iis 

:•.'-   .ii.  :   ■■•:.'•;.  .ui't--.  ■«rTtliiii«'nT-..  fiiliiiU.  anil  inriinihrani'i-^.  that 

.  "•'    :'i'i.    i'*    ji'i'l    iiii»-.f    «\liii-iv*'  iil.jfii    111"  h'«r.||    kniiwti  ilifr.     The 

:t{>r>  i:i  :.«    >ii  "I    rl,<  -f,  jn  ail  tln-ir  miiiiitc  lilxtiiirlinn^.  i>  |it'rha|iS  too 

:i*k  i-'T- a!i\   luit   a   lau\«'r  h\   i»ri»ti'«*it»n  ;  vi-t  -till  the  nn«l«'r^ian(linir 

i  'I J  |«r  •  •   }•'.•-.  n  laTiitiT  to  rHt:iti*>  an^i  •Mfiviyanrini;,  may  ti»rm  si»me 

ii.ir  t   m;m<'i   a  ifi-nT  litiKin''*  inti-rinr  aircnt'*,  and  |»rfs«'rv(>  him  at   least 

•■•••  alii  I  •ii"r"»ii-  ini)Mi<.iti(in. 

i-'i.«  \   •«!  uW  law-  lia'i  made  smne  tiirms  nri"e<«»arv  in  the  w«»nliii:r 

and   ti-;ai;i>  nt<*.  an>l   ni<ii*e  with   n-i^ard   tn   thrir  attf-tatiiin.     An 

t  i.'—    r-.i;-!  ai\x  a\  •<  !•«•  i»l  'lani;rri»ii«i  •'•tii*'iM|ih'iii  «*.  ti»  >U<'h  a^  lf\  elioiei' 

•  •Tnv.«-    *i«    r    '•■All    ii"«iaiiirnlH   wifh'tiit    ah\    tcchiiii-al    a'»"»i-lam-i'. 
,'.  I     I*  •■  "  J.  I  T  I,-'  Ii  III?'!-'  Ill'  ja«»tii«'  ar«*  fin'  In-^t  \v  if  ni—* ^o**  <»t'  !)»«•  eon- 

-!''---^  '''.:\'  ai«    l.ii- }'V a<*ii>iii-d  in  latn'ln-*  :  and  nt' thr  ditlii-iiltii'S 

•  S>'.''.  !._•   Ml'-    trtji-   nuatiini;  «•!'  iIh-   ti— *a!'»r.  i»r  •^■•nn'tinu'-      r*n 
J  aTi-.  ::,•  .\u  !i^'  aT  all  :  m»  tlial  in  tin-  i-nd  lii*«  i-tati-  'niav  Mt^'-n       *■ 

.  •..    .    .•  :'\xr\    t.i  iliiH,.   hiM  i-ni^^niatiial    int«'nli<»n-,   ln'taii-***    |M-rha|w 

•  !  "r  •■  r  "Ail  !'rinal  ui»r«U,  \\hi«h  an*  nni— -arv  ti»  a«»i'rrtain  the 
I  ♦  *|  'i?:;'  '.'-   -•  _:al    lipi-i  i^i'iti.  or  ha>  exi  iilti-d  hi**  will  in    the  |»reM'ine 

;,♦»*,,   T  \,i   I    •    :•■   law    T*f'jllil'i'«<. 

■•  It-:  !f  ••■I  I'l  :\  all-  I  I'll!  I  rii*»  ti»  thu^r  **f  a  mure  juiMii-  emi-idenition. 

'.   ■•!    !"•  ■   :'i'-  a!'-,  ill  i  ••li»rt|l|r|H t"  tin  ir  ]»ri»Jii'ny.  iiahU'  li»  In*  ralh'd 

'•    -?.•'■    rjlit-.  t"  ■'•»!:  mat*'  ill**  iiijurii  •-,  !••  ueii/h  the  at'«'ii*.atii»n-  athl 

■  :  -;.   -.   "I  'I,.-  l.\i^  ■•!   thrir  t'ill«»w-*.iihjiM!-..  I.\  M-rvlm;  n|n»n   jnr:i'*. 

•  ::  i!.'  ■.   ^  a'.     !!•  •,;.  |it1_\  a  riL:hl   In  i|i  "iili".  and  that  UjHin  tln-ir  nath-, 

■  ...*■       -     .'    .  •    ••       .-.I  ■  •■I.  .!••   ••,r.  ;  .   » i'   ?«.-      /■It*   1    ."   1.  '.  K.'.ii  ..r.    1.  Sw-  1*7. 


'■•    \   «•  • !■!■:■  *••  r  rj.  i/.-t|.      " « '«iii-!-!.«rlv  with  thi-.  .i  n»'jri' -!.iv»"  "ii    i 

*.-'  '        ■  •     ■       '    -i  .••.'•    1'     .  .  ■    :li.-    1  !\\-  |.t!iii.T   lii'ii  !.i  il.'."    -'  ■  ■  •  It    ^Vl• 

« -   ,-  !   .•  •     •  ■  ■  .   ■  ■■  "  •    ' :  ■?!.  !'  f\':  1.  iiMv  •■■•irt"-iTi'.it'  -  jri-!  .!!fl  ••.!';  i!  In*-.    - 

-  -■        ■     Ti       I         !!•       •■.    >  till-  I"  iWii   ■»!   -i  iiTi/  «  liat-"\  •■'■  w..  w.ll.  .  \.  .  j.i 
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questions  of  nice  importance,  in  the  solution  of  which  some  legal  i 
site ;  especially  where  the  law  and  the  fact,  as  it  often  happens,  a 
blended  together.  And  the  general  incapacity,  even  of  our  best  jup 
with  any  tolerable  propriety,  has  greatly  debased  their  authority ; 
avoidably  thrown  more  power  into  the  hands  of  the  judges,  to  direct 
even  reverse  their  verdicts,  than  perhaps  the  constitution  intended. 

But  it  is  not  as  a  juror  only  that  the  English  gentleman  is  ea 
determine  questions  of  right,  and  distribute  justice  to  his  fellow-ii 
principally  with  this  order  of  men  that  the  commission  of  the  p 
And  here  a  very  ample  field  is  opened  for  a  gentleman  to  exert  n: 
maintaining  good  order  in  his  neighbourhood ;  by  punishing  the  < 
idle;  by  protecting  the  peaceable  and  industrious;  and,  above  al 
petty  differences,  and  preventing  vexatious  prosecutions.  But,  in  oi 
these  desirable  ends,  it  is  necessary  that  the  magistrate  should  ui 
business ;  and  have  not  only  the  will,  but  the  power  also,  (under  wl 
included  the  knowledge,)  of  administering  legal  and  effectual  justice, 
^q  ^     he  has  mistaken  his  authority,  through  passion,  through  ign( 

J     surdity,  ho  will  be  the  object  of  *  contempt  from  his  infenon 
Bure  from  those  to  whom  he  is  accountable  for  his  conduct. 

Yet  fkrther;  most  gentlemen  of  considerable  property,  at  some  pe 
in  their  lives,  are  ambitious  of  representing  their  country  in  pari 
those,  who  are  ambitious  of  receiving  so  high  a  trust,  would  alft 
remember  its  nature  and  importance.  They  are  not  thus  honourably  • 
fW)m  the  rest  of  their  fellow-subjects,  merely  that  they  may  privilc 
sons,  their  estates,  or  their  domestics ;  that  they  may  list  under  pa 
may  grant  or  withhold  supplies ;  may  vote  with  or  vote  against  \ 
unpopular  administration ;  but  upon  considerations  far  more  interei 
l)ortant.  They  are  the  guanlians  of  the  English  constitution;  the  m- 
ers,  and  interpreters  of  the  English  laws ;  delegated  to  watch,  to  c 
avert  every  dangerous  innovation,  to  propose,  to  adopt,  and  to  chei 
and  well-weighed  improvement;  bound  by  every  tie  of  nature,  of  h( 
religion,  to  transmit  that  constitution  and  those  laws  to  posterity 
possible,  at  least  without  any  derogation.  And  how  unbecoming  in 
m  a  member  of  the  logi»lature  to  vote  for  a  new  law,  who  is  utterly 
the  old !  what  kind  of  interpretation  can  he  be  enabled  to  give,  who 
to  the  text  Ujxm  which  he  comments ! 

Indeed  it  is  perfectly  amazing  that  there  should  be  no  other  state  of 
occupation,  art,  or  scrience,  in  which  some  method  of  instruction  i 
upon  as  requisite,  except  only  the  science  of  legislation,  the  noble 
difficult  of  any.  Apprenticeships  are  held  necessary  to  almost  ev 
mercial  or  mechanical :  a  long  course  of  reading  and  study  must  for 
the  physician,  and  the  pnictical  professor  of  the  laws;  but  every  ma 
♦101  ^<^rtune  thinks  himself  Wn  a  legislator.  Yet  Tully  was  * 
-*  opinicm :  "  It  is  *  necessary,*'  says  he,(e)  "for  a  senator  to  b 
acquainted  with  the  constitution;  and  this,"  he  declares, "is  a  knov 
most  extensive  nature ;  a  matter  of  science,  of  diligence,  of  reflect 
which  no  senator  can  possibly  be  tit  for  his  office." 

The  mischiefs  that  have  arisen  to  the  public  from  inconsiderate  s 
our  laws,  are  too  obvious  to  be  called  in  question;  and  how  far  th< 
owing  to  the  defective  education  of  our  senators,  is  a  point  well 
public  attention.  The  common  law  of  Ehgland  has  fared  like  oth 
edifices  of  antiquity,  which  rash  and  unexperienced  workmen  have 
new-dress  and  refine,  with  all  the  rage  of  modem  improvement.  lien 
its  symmetry  has  been  destroyed,  its  proportions  distorted,  and 
simj)iicity  exchanged  for  specious  embellishments  and  fantastic  no\ 
to  say  the  truth,  almost  all  the  peq)lexed  questions,  almost  all  the  c 
cacies,  and  delays,  (which  have  sometimes  disgraced  the  English,  as  ' 

(•)  i>  I'^iKf'  3.  18.  Eft  ftnatori  necestarium  noasf  rrmpub-     memorite  est ;  tint  ^uo  parcUiu  itH 
Ucam ;  idtpu  ItUe  patet :  —i/enus  hoc  vmnt  scientut,  diligtutmt     Ud. 
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•f  ju-tiiv. '  fiwc  lln'ir  «iri^inal  not  to  ilu*  fomirum  law  itst'lf,  l»nt  t«»  iiinova- 
lat  h:ivi*  Ut  II  luaiK*  in  it  hy  u^'tn  of  |Mirliunu'nt,  "  ovfrhuicii  (as  Sir  Kilwanl 
k|>i>-!«f^*^  it  .  /  I  with  |>n»viMK*rt  nud  atMition**.  ami  many  tinioM  on  a  NiitMon 
«»r  ••••rnxttii  l»v  mrn  of  noiu*  or  wrv  litilo  jiulj^mfnt  in  law.*'  Tliis^rfat 
. U* X I lori i«n« -fl  ill* lijf  <KM|arfs,  that  in  all  his  tiim*  \w  lu'VtT  kiu*wtwo  qiu*s- 
ia»l«-  u|Niri  ri:^hi<*  nirri'ly  (K')H>iiilin;;  u|M»n  thi*  roniiiKiii  law;  an<l  wurinly 
»  the  cirifuMttfi  iiitnMhicnl  hy  ill-jii<l;;iii;;  ami  unlranuMi  lo^islators.  *' Hut 
•fiK'iiiri*.  "a«-t-»  mI'  narlianimt  wen*  atlcr  tlio  o|(|  tashion  |»oniUM|.  hy  such 

!*«  rii-vdv  kill  w  what  tin*  rtaniiion  law  was  hrtoiv  tin*  making;  of  any  a<*t 
jnit-nt  f-<>m  rriiiiii;  that  niatt<T,  uh  als«)  how  tar  forth  tornuT  statutes  had 
•1  r^iii»-«iy  f'tr  Itirnirr  iiiiM'hi«-t's  amldWiTtrt  <IiM'ovrn'«l  hy  4'X|K'rir!icv;      r  ♦!  i 

•ul'i  v«rv  t«-w  «|iif<»(iiin*<  in  law  aris«\  *aii(l  the  K'arntMl  slioiiM  not  *- 
I  aii'i  »«i  iiiui  h  |Mr|>l«-\  thi'ir  hi'atls  in  makt*  atniit'iiitMit  ami  {N'acc,  hy  n>n- 
■r.  ••!  law.  UtWf.-n  iiiM-ii'-ihli*  atnl  «Iisa;^nM*i!ii;  wnnls,  si*ntt'mvs,  an<l  jin»- 
».•  th«-v  now  il.i  "  An»l  it"  this  iiit*oiiVi*iiii*m*«>  was  so  hravilv  h-lt  in  tht^ 
I  4^=i»^  ri  Kli/.ahi'ih.  vmii  may  jiii|>rt'  how  tho  fvil  is  im*ri*asiN|  in  lairr  tinioH, 
J*  «-»tiiTi*  lkii.ik  i-  ■>wt*lh*4|  (fi  ten  tinu's  u  lar^rcr  hulk,  unless  it  hhoiihl  Ik* 
*a:  !Im- }««'iim'p*Mtiiiir  iiifNh'rii  statutes  have  projiortionahly  In-ttiT  infornitHl 
\-*  :u  the  knouhMliri*  nf  thr  <'omnion  law. 
:  .-  ^ai'l  '»!  iiiir  irtiitli-nifti  in  ^♦•lu'ral.  ami  thr  |in»j»rirty  of  tlu*ir  a|»]ili(*a- 

••.  *»ij.l\  lit'  till'  \n\\*s  ot'  ih«'ir  ('••niitrv.  will  hoM  einiallv  stnin^ror  still 
r  w  :;)i  r»-:::ipl  ti*  tin*  m>hilitv  of  this  realm,  eNi-rpt   onlv  in  the  artiele  of 

U2**it  pirit-^.  Hut.  in«t<*afl  i»f  this,  they  have  srvi-ral  )ie<'uliar  |»n>viiieesof 
»?«-r  «->*ii-f<nii'ni'e  an<l  f-iiiieern ;  heitii;  n«>t  onlv  hv  hirlh  hereilitarv  <*oun« 
•I  :h«-  •piUh.  aiiit  juiliji-*  n|Miii  tlu-ir  iHumiir  of  the  livt-s  uf  ilu-ir  hri»ther- 

•  i:t   al~i  urhiii-rs  tif  thr  |»r«i)»ei'ty  i>f  all  tlu-ir  ft'll'>w-^llllie('ts,  anil  that  in 
r\'—»rt      III  thi*>  their  jmlii'ial  <'a|iiieily  tlu-y  are  hitiiml  todeeiile  the  ni(H*st 

•t  •  nt}«Mi  |Miiiit<*  iif  tin-  l:iw :  to  exaiiiim'  ami  enrreet  su<'h  errors  as  have 
th«'  ni'i^t  i'\|H'rieni'r-l  -^ii^es  i»f  the  |in>fe>Hiiin.  tlit*  hml  ki-^'jier.  ami  the 

•  •f  ill*'  •■••urt*  at  \V«'-!niin-t«'r.     Tlu'ir  -niteiH-r  is  tinal.  «h'eisive.  irrevoea- 

a;  I"  .1-.  n"  «"rrt*»  tjiiii,  mil  rveii  a  n'vi«'W,  <"aii  hi*  Iia<l :  ati<l  |i»  tlirir  <l«'ter- 

•i.  u ''i:itf*.  •  r  u  \'f,  ilit'  iiitrrinr  eniirts  iif  iii*.|irf  11111-1    eniiftiriu  ;  otherwiM* 

!   I  --.i-r'v  w«»iihi  iiii  l«MiL''»*r  he  uiiiliiriii  ami  -ii-ailv. 
!■!  a  r.  1:^'»-  ;ti  iIm-  iii'"«!  suhnniinate  iiirisiliriinii  !.#•  ih'tiriciit   in  tlu'  know> 

rh-  .;i\v.;i  Wiiiijil  n'i!«j  t  iiiTinite  e<iiiic'Tii]>i  ii]»»ii  h'liist'lt',  ami  ilis^rai-i'  ii]h»ii 
»i'i  ••r-.i':"y  him       .\ii<l  \  <•!  ihe  tMiiiMMjih-iH-*'  f»f  hi-  iiriii'iMm-i-  i**  ('(»iii|iara- 

f  "v  Trrt.iij  aM'I  -niiill  :  iii-  ju<l:;imiit  iiiriv  h»*  f'\:i!iiiiii<l.  ami  his  i'rrt>rs 
1  »\  -.'hiri  Miri-  Hut  h<«w  niih-hniore  serious  aii'l  atlettiin;  is  the  r  •|.> 
.ft   -'iiH  r;  -r  i'l-l:/''.  *  it    without  anv  >kill  in  tin'  law-  In*  will  hoMlv      *■ 

I  .  .|.-.   'Ii-  a   ijih->':<iri   U|M»ti  >\hirli   tin*  Wflt'.iri'  ati'l   -uhsisti-nee  nf  wh«»le 

:i..i\  t.  ]*»  '1-1  *  wImti-  th.'  rhaiK't*  of  his  ju^liriiiLT  riirlit,  or  wroii:;.  is  harelv 
»•«  i  wli.-n-.  il  lif  •  JKiiM-t—  to  jutlire  wp'Iil:.  he  •|im"»  an  injurv  ot  the  nm-t 
J  :.:i*iiri-.  a?i  :u"irv  w:ili«»ut  iios>iliilit v  of  ri'-ln-*-. 

■•  .f'  LI-  Tit'-  !ri-t  i-.  ir  ran  miwhi'p-  hi*  -o  |ip'|t«Tly  ri'|io-ri|  :is  in  the 
a:  >  u  I,.  Fi'  ••'ir  <  \i  rllitit  eoii«iiif  lition  ha-s  jilai'«'i|  it  :  ami  theii'for*'  |ilaee«I 
;-    :r  ■••I  ?'  .■   i.'h  pffrh-JM-,.  lit' thfir  fornitti'  ami  tin- ilii^nity  iif  ihrir -tatioii, 

•  V'-iMi-'l  '■  '  t'!ij»l'i\  that  li'jsiin*  wlii«-|i  i-  tin'  i-oii-«'ijU«'!nr  iit'  hotli.  in 
J  ^  :  I  r*  *-\u  Ti-;\f  kiiiiu  li-tl:^e  of  the  law-  than  |M*r«»iiii*«  ot"  iiit"'Ti'»r  rank  : 
.*  ;••  :\.*-  I"»iiil»i-s  iif  tiiir  polity  n'li«'.l  u|Hin  that  <|i'ii<'a«'y  of  si-ntiineiit.  mi 
-  t<<  ;i  •t<ii-  h,riii:  whii-h.  :e«  on  the  iUie  haml  it  will  |ir«-vt'iit  vith<-r  intrri"«t 
v  ■:  !r  -T'l  itiTi  rti  riiij  in  »|;i«'-tion-  of  ri:^iit.  -o  nii  the  othi-r  it  will  !»iinl  a 
h>n"ur.  nil  olilt;:atiori  whii'h  tin-  law  e-tfeiiis  npial  to  amithn**-  oath,  to 
•■r  ••!   i!i'»*i*  |»*"iiits  mion  whi«-h  it  is  his  hirth-rii^ht  to  <h'«-i«liv' 

ifcp-#'ft  "II.  tSi.1t  lli»'  I;iw  f^tii-Mii  thi»  wi^nl  t'f  hi»n"ur  ••!*  :i  p»mt  n*  :e»  Ml.lis;:il:i'n 
»r."!?i»T'«  'K%ih.  i«  not  .ti-i-nriiii<.  In  ih»»  iNuirt*  i»l' niiiitr:"!!  I;iw.whi*n  .i  iiM*i|i*iniin 
DMi  a^  A  wiinrw*.  lu'  niu*t  U*  :>w«>rn  Ut  •iN-uk  iht*  truth,  lu^t  a«  u  tttiiiiiii>ni>r  niu-t. 
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Tlie  Roman  pandects  will  furnish  us  with  a  piece  of  history  not 
to  our  present  purpose.  Ser\'iu8  Sulpicius,  a  gentleman  of  the  pai 
and  a  celebrated  orator,  had  occasion  to  take  the  opinion  of  Qn 
iScffivola,  the  then  oracle  of  the  Eoman  law ;  but,  for  want  of  som 
in  that  science,  could  not  so  much  as  understand  even  the  technical 
his  friend  was  obliged  to  make  use  of  Upon  which  Mutius  Scjbv* 
forbear  to  upbraid  him  with  this  memorable  reproof,(^)  "  that  it  ' 
for  a  patrician,  a  nobleman,  and  an  orator  of  causes,  to  be  ignoran 
in  which  he  was  so  peculiarly  concerned."  This  reproach  made  so 
pression  on  Sulpicius,  that  he  immediately  applied  himself  to  the 
♦  1^1  ^^^'  wherein  he  arrived  to  that  *proficiency,that  he  leflbehi 
J  an  hundred  and  fourscore  volumes  of  his  own  compiling  ufK)i 
and  became,  in  the  opinion  of  Cicero,(A)  a  much  more  complete  lawj 
Mutius  Scaevola  himself 

I  would  not  be  thought  to  recommend  to  our  English  nobihty  fl 
become  as  great  lawyers  as  Sulpicius ;  though  he,  together  with  t) 
sustained  likewise  that  of  an  excellent  orator,  a  firm  patriot,  and  a  '^ 
gable  senator;  but  the  inference  which  arises  from  the  story  is  th 
ranee  of  the  laws  of  the  land  hath  ever  been  esteemed  dishonour! 
who  are  intrusted  by  their  countiy  to  maintain,  to  administer,  ai 
them. 

But  surely  there  is  little  occasion  to  enforce  this  argument  any  fk 
sons  of  rank  and  distinction,  if  we  of  this  place  may  be  allowed  to  fc 
judgment  from  those  who  are  under  our  inspection :  happy  that ' 
down  the  rule,  we  can  also  produce  the  example.  You  will  thei 
your  j)rofessor  to  indulge  both  a  public  and  private  satisfaction  by 
open  testimony,  that,  in  the  infancy  of  these  studies  among  us,  t 
voured  with  the  most  diligent  attendance,  and  pui*sued  with  the  mc 
application,  by  those  of  the  noblest  birth  and  most  ample  patrimi 
whom  are  still  the  ornaments  of  this  seat  of  learning,  and  others, 
distance,  continue  doing  honour  to  its  institutions,  by  comparing  oi 
laws  with  those  of  other  kingdoms  abroad,  or  exerting  their  senat* 
in  the  councils  of  the  nation  at  home. 

Xor  will  some  degree  of  legal  knowledge  be  found  in  the  least  fi 
persons  of  inferior  rank,  especially  those  of  the  learned  professions, 
m  particular,  besides  the  common  obligations  they  are  under  in  j 
♦141  ^'^^^^  rank  and  fortune,  have  also  abundant  reason,  considen 
-*  clergymen,  to  be  acquainted  with  many  branches  of  the  la 
almost  peculiar  and  appropriated  to  themselves  alone.  Such  are  the 
to  advowsons,  institutions,  and  inductions;  to  simony  and  simonia< 
to  uniformity, residence, and  pluralities;  to  tithes  and  other  eeclesiae 
maiTiages,  (more  especially  of  late,)  and  to  a  variety  of  other  subjec 
consigned  to  the  care  of  their  order  by  the  provisions  of  particular 

(r)  ^.  1.  2. 2. 1 43.     Tarpe  ft»t  palricio,  el  nobQif  el  cautcu       (*)  Brut.  41. 
orantitjuM  in  quo  venartlur  ifpttmire. 


But,  in  courts  of  equity,  j)ooi*s  and  ])oorosso8  are  privileged  to  jmt  in  their  ar 
honour  only,  when  others  are  r<'(|uired  to  be  sworn.  And  so  the  membon 
of  Peers,  when  sitting  judicially  upon  the  trial  of  impeachments,  are  UjK) 
of  honour  only. 

It  may  be  remarked  also,  as  qualifying  what  ia  said  of  the  jurisdiction 
of  Peers  as  the  high«»st  court  of  errors  and  apj)eal8,  that  this  part  of  it 
transacted  by  the  Lor<l  Chancellor,  and  those  menil>ers,  who  are  lawj-ers  by 
have  filled  judicial  stations.  The  lay  j)eera,  who  attend  the  sessions,  abstain 
such  cases.    Baron  Parke  was  recently  raised  to  the  peerage,  with  the  title 
leydale,  for  the  avowed  purpose  of  strengthening  the  legal  staff  in  that  I 
first  created  a  baron  for  life ;  but,  much  dissatisfaction  having  been  expre 
precedent,  as  of  a  dangerous  nature  in  its  tendency  toincreai^e  the  influence 
a  patent  was  issued  to  him  entailing  the  dignity  to  him  and  his  heirs  male. 
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.»nl  t!n-»4'  :iri:.'ht.  ti>  'IImvpii  wliat  i»  wupiiiiitfil  <ir  (>iiiiiiii<>il,  aixl  wliat  !■* 
ri  !'V  l.nv,  •Iriii.iiiijo  a  *«i>rt  of  Ifi^iil  a|>))rt'lK*iioi«>ii.  whii-h  i-i  no  Dthcrwi^o 
•  i  iiH-i  rliaii  )>y  iim  an  I  u  taiiiiiiar  a('«|uaiii(aii<'i>  with  i«>;^al  wriuTs. 
ii«  jt  n:).  rii'Mi  ••!  till*  lai'iiltv  of  i»liv-i«'.  I  iiiii'-t  thi!iklv  own  thai  1  scr  no 
na*"!*  why  :i.«\  in  |iarli(-iihir  >hi»uM  npply  thfinsflvrs  !•>  tlio  Mu<ly  «»i" 
.  urih-<'«  in  <-i>niripMi  with  «itiii*r  i;«'iitli'ni«'ii.  ami  to  conijih't*'  thr  chanu'ttM* 
r^l  aii'l  •'M«-ii'*.vr  Unowli'il:^!' ;  a  <-)iara('tfr  which  their  |»rott'*^'«ii>n,  hoyond 
1i:i«  n  iiiarkahlx  •i-Trvi*!.  ilnv  will  ii\\t*  int*  It-avo  howrvrr  lo  siii^LTi'?*!. 
ii    ii<>T   lutJi' r*iu«l\ .  that    it   niii^ht   tVi-<|iM*iiil\    \*v  ot' iim*  to  lainili(*s  upon 

•  :ik«-r  ^'' :t' if«.  ii    thr    |ihy^i«-ian   won-    a«-«|ii.untr4l   with    tho    tlix'tnno  ot' 

•  ufi'l   t«->t.iiii>  ht-*.  at   h-a^l  ^o  tar  n^  ri'lati-N  in  tin*  tonnal  ]iart  ot*  thoir 

:.  •-•  ji  Tiiliiin-n  wii  »  int«-ip|  t«i  |>ni!«'*«*  tin*  civil  aii>i  i*i'ch'>iasiical  laws,  in 
'.It.  .i!.>i   in:iri!inii'  rMiirl<i  of  tlii*<  Uinixiliini.  arc  ot'  all  mm  <  next  to  coni- 

\    .  '••'    rl..'  •ip-'i  iii<li-|M-M«aMv  <>hlii,'.>il  to  aiiiilv  tlM-iu-^cUc^:  M-rioii>lv  to  ihc 

■  J    III  .iji'  '\K\\  law*.     K»»r  lie-  civil  airi  cau«»ii  lawN.ri»n^ii|cii'i|  with  rcspcit 

i!      :-.     lil'i:.::.'.  •:!.  Ii.i'.r  ii<i  li»;*''c  «»r  :iiii hiiril V  in  fhi**  klii^^iloin:   llicv  an* 

•  '  '.  :  11^'  1  I  Kii_'!.i:i  1  »!.a'i  «»!ir  law-  :irr  l'iii<liii:;  at  lloiiic  Ihit  a?*  tiir  a* 
-.  _  .  ...vi-  '•:.  ii'  ■  "^i'iT  ,.i  ^  ,111;.  jM  .  i.liar  |ir««jn*i  !y.  I::ivc  in  ^mhii'  particii- 
-    .1  :  .    "I    *  »!:c'   ji:i:-ii'   liar  •••iiri--.  !•«  I'li    inr  i*.».hii  .•  1   an!   a!l•^^\■"l    l«y  in.i' 

•  :  :-    *.ii>\    '•' .;_rc.  aii'l    !:••    tartiic;   tin  it*   ai:i  hi»i'it '.    !■<  i;i:;  wiit-llv  tMiiml,-.! 
.  t'    ]••  rv::-"!-*:!    aiil    a'ii]itiMn.       In    uliiih    uc    ar«'    jf'     ^iii::iilar   in    our 
• .  :   r  •■■    :i  ri  l!<iil.i:i>l.  u  iicrc  l!ic  impel  i:il  law  i><  iiiui-n  cultivati  ij,     r-i- 
•  -i**       •Ii"    i-i'iiv    L'cjM'r:ill\    ti»il'C.\ .  i|.   Uf  arc   ihi<»nuc«l    hv    Van     *- 

!.  •  1  «'  •• '•  rciii\i-«.  ii<.  lor- <•  li'":ii  i 'i-'uhi  ;i?i'l  the  coii^fiit  nf  t!i  • 
v.,  r  •  r  1- ••.   ..»•  i-\iirc— «!\   i^ivcn  ;   Ji«;'  it!  In  :".v  i**-."  In*  :ui«l-.  "  w«*  '^houM  n-" 

-    i-»;o.  I  I   .    ii..-  i.i\\.th:iM  l'\    lh:i!  ••!  «   .i-  Alriia'h**.  I  !ic  1  rank-,  the  Saxon*. 

••  .-.  T  .  \'....l:i!-.  a!i-l  iiihi-r  ot  the  :iiii  iinT  iiaJi»n-."  Winn  liirr.  in  all 
I   V.      'I    lii»-   liihii-hl    --x  "trui-*  •!   v.iiT    t!'«»iii   'Mill   m'.Iut.   the   law  i»t    tl.i' 

.'k''  J     : I    l'."    law   III    liiiiuf.  wiiir.tr  Mi.  it  rl    "T  ncli  I'Ii,   itn)i.-;'i:i!   m' 

.1.        \'    ;       I    ■:.,i^,-   ..I'liur    Kh:;l:-it    •■•'nl"    whcrtln   a    i«'ic|iti<in    ha-   he.  .i 

.  •  •  I.  •■  •  '.  .\  :i'  1  »aii"M  law-,  it  lillji  :*  ;l!c\-  «  \«  I't-.l  tin-  I  ••,,;,.|<<.  t,\'  ii,:i[ 
•    '  i  .  •.*.  1.',  :i_:  (111  iii-i  Uc*  \n  nilur  n:aMi  I'*  tti:i:i  ;iic  |»<nniii<'i|  ti>  ihcin: 

,  ■;    •      .'■•'.    y I    ai"'>riliii:^   !•>    tIp-    •{•■ci-'.iih'*  **[     i!i'i'»c    lau««.   in    ca-i -» 

i   ;•    .*    •    ■M--'.!i«l    h\    till'    law  »i|    I'M*    l;:i,i|.  the    •  •  .i;ii'i« 'li    l:iu    in  cither  in 

I-  •;■.!...'..  .1!.  Ml  •■/:•  I  i!lv  «l«»cs.  |in»lirl'  I  :i:i'l  :thii!;i  li.eir  j.i'iMce  iin^'-:  a  •  ai:! 

,■''.  I--  a  *-it'i.  H  fit  e\iii-.i'  tor  thciii  t'l  1.  il  iln-  kill.:"-  i  ■»;irl'*  at  We^imin-Ti  i-. 

■  r  ]'r.i«  t  il  •■  i-  u.i.-iruiTi-l   hv  tli«'  l:t  a  *  .if  J  i.-j  j.iitn  ••r  <  ire^^.  »rv.  "r  i-*  ci.i: 

.'•  T  '  tI.i-  ill'!*!**  i»f  til*    l«<iia  «»r  i!i'|n  i:.il  i  ii:iinii-:'.       I'or  wiii«h  rea-^i'ii  i' 

^  h:;jl.:\    I.' <  I -"arx*  I<ir  cverv  ri\.!.an   aid   ian"ii:'<>i.  liiat   woiilil   act  ww, 

•  •  • 

r.    ■  »^    '.tj   "-.J    I  ..I.      i- ,;   '.•■.;.  •    H..     II -!   •     I        ..    .*■  J  !■  u  i-i   /.'.'i-u.    j  Id;    ■ 


j'.T    ti-i'*.ii-''    •••    I  1  !•    l  .M  li>i- I'l.n  1-. 'it.jT.  .t- Mi-'.hi'.il  ri.'M  .11  •■  :i» 'i»:   Tji]\  ••■  jii.;  ■    i 

*».■■.:.■:-.:.     ...;■-.■:      'i.;.   •■      t    !^  .|  ;■••       ..■■•:'  ii.!   I  i;.i'   •;.■•'.    -ii- 'i.!- 1  j ■    •      ' 

-  '.     •   .    ..-.     .'    ;:.•     J-  :■  ■  ii  j  !  ii-    i  !■  -  •■*    ..  >    .  i-^   '•\' .     '.    .r  \\\   r  •   :■:■•■      !  i 

.»  :  *.■  V    ..■;.■     ■         ■  .■■  ■      r         .....    i    .       ■.       *»  .     ..■■■..!.•'■;.      :      '   ■  • 

\      '.         •  '      .  ■       .  •     •  ■     *      ■       •.'■.■■.-■'-, 

-•■       ■  Il  ..■•'■'.1  -I  i-i  ■ 

,    ■  .  ■ .  i      ■  . .         .    •    .        ■-.        t  ■  •     ■   .  •  ■• 

.    •    ,  .  .      '-i    •.;•  .1  ■■    T-  -M-  -i    1    ■:■■!.-.'    *■!     s      I.  •.  1  ■'.■■■ 

..    :  ■    .    '■    1  •    ■..•■!."     :i  ■::'.■    :..     i      >!  i  • :i     ■:.!:..:.      •.  •■     -    .    \  ■   ' 

,      -     .     ■     .  ;         I  '     .  ?...        .•-•..'     I    ■'■  -t     .-••  W"  ■•:       •    •■:        •     I     "^t    i   •  '-     M-     i 

,    ■  .t      \     ,    •         ■•.•.  \  \%  r...  ;...■•■.    I-  -  T      i-x".  i»:  -:    Ml   r  ■.■•■'..-   .\  .  "  ■  '    •    : 

•  •  .     -  %   T  r  .•■'••  f I    ill    t  iw    .iii'i   hi*  •i.>  .ii<-.  w  ti.  i.  ijiii-   iin;\'   i  ■  ^   : ..-  .    i..i  ■  ■■   '.  ■  ■  • 

■;.  -  •      r  \l:  ..'  ..  !;    »•  \\  ^    1-1  ,.•  ]  ■  :'.■■*?  T- 1«  .1  •  ■••  •  •  '.!'  .i;-!  •■.•!.      I:  '•  i-  .i  ■  •  ''■-.■  c.. 
t.     1*1  i  .  ■  -Ii  .-■      .f   Ml.  i  ••■  I  T'-I  »!«■-       I:-     -i!  :-'l  ■  ::«'n   •  vt«  1  ' '•-••'.•  f     !!'..■     ■    •  - 
1    .•     i-    -t^.-  ■   u-  r    '.111-.    "I  .1  .t 'J  .1   •   MiM".  t;  -  .■-.  !•  1*    •    .«  -:.-'i.-«   ■   '..     ■'.;_■  • 

. -i. ■:!...  i  w.:..  M   j;  ;■• '1 1'--  .:i  i;.«   ;--i  :i»  •■:  ^^  ;■•  ■•'-.     ••:..-^-.  ..    ■*-^--.   .::.i- 
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16  ON  THE  STUDY 

safety  as  a  judge,  or  with  prudence  and  reputation  as  an  advocat 
what  cases  and  how  far  the  English  laws  have  given  sanction  to  th 
what  points  the  latter  are  rejected ;  and  where  they  are  both  so  in 
blended  together  as  to  form  certain  supplemental  parts  of  the  eoi 
England,  distinguished  by  the  titles  of  the  king's  maritime,  the  kii 
and  the  king's  ecclesiastical  law;  the  propriety  of  which  inquiry  t 
of  Oxford  has  for  more  than  a  century  so  thoroughly  seen,  that  in  h 
she  appoints,  that  one  of  the  three  questions  to  be  annually  discosf 
by  the  jurist-inceptors  shall  relate  to  the  common  law;  subjoining 
*in  "5^^*^  Jt/rw  civilis  studiosos  decet  hand  imperitos  esse* jurist 
J  differentias  exteri  patriique  juris  notas  hahereJ*  And  the  statu' 
university  of  Cambridge  speak  expressly  to  the  same  effect. 

From  the  general  use  and  necessity  of  some  acquaintance  with 
law,  the  inference  were  extremely  easy  with  regard  to  the  pro] 
present  institution,  in  a  place  to  which  gentlemen  of  all  ranks  and  d< 
as  the  fountain  of  all  useful  knowledge.  But  how  it  has  come  tc 
design  of  this  sort  has  never  before  taken  place  in  the  university,  ai 
why  the  study  of  our  laws  has  in  general  fallen  into  disuse,  I  sha 
proceed  to  inquire. 

Sir  John  Fortescue,  in  his  panegyric  on  the  laws  of  England,  (wh; 
ten  in  the  reign  of  Henry  the  Sixth,)  puts(n)  a  very  obvious  qu< 
mouth  of  the  young  prince,  whom  he  is  exhorting  to  apply  bin 
branch  of  learning :  "  Why  tlie  laws  of  England,  being  so  good,  so  fi 
commodious,  are  not  taught  in  the  universities,  as  the  civil  and  cane 
In  answer  to  which  he  gives(o)  what  seems,  with  due  deference  be 
very  jejune  and  unsatisfactory  reason;  being,  in  short,  that  "as  the 
at  common  law  were  in  his  time  carried  on  m  three  different  tongi 
lish,  the  Latin,  and  the  French,  that  science  must  be  necessarily  tai 
/  three  several  languages ;  but  that  in  the  universities  all  sciences  wc 
the  Latin  tongue  only ;"  and  therefore  he  concludes,  "  that  they 
conveniently  taught  or  studied  in  our  universities."  But  without  a 
examine  seriously  the  validity  of  this  reason,  (the  very  shadow  of  i 
wisdom  of  your  late  constitutions,  is  entirely  taken  away,)  we  perh 
out  a  better,  or  at  least  a  more  plausible  account,  why  the  study  of  t 
laws  has  been  banished  from  these  seats  of  science,  than  what  the  1 
cellor  thought  it  prudent  to  give  to  his  royal  pupil. 
^  27  "1  *  That  ancient  collection  of  unwritten  maxims  and  custc 
J  called  the  common  law,  however  compounded  or  from  whate 
derive<l,  had  subsisted  immemorially  in  this  kingdom;  and,  thong 
altered  and  impaired  by  the  violence  of  the  times,  had  in  great  measo: 
the  rude  shock  of  the  Norman  conquest.  This  had  endeared  it  U 
in  general,  as  well  because  its  decisions  were  universally  known,  a 
was  found  to  be  excellently  adapted  to  the  genius  of  the  English  na* 
knowledge  of  this  law  consisted  great  part  of  the  learning  of  those 
it  was  then  taught,  saj'S  Mr.  Seldcn,(';))  in  the  monasteries,  in  th 
and  in  the  families  of  the  principal  nobility.  The  clergy,  in  partici 
then  engrossed  almost  every  other  branch  of  learning,  so  (like  their 

(D  Tit.  rir.  Stet.2^2. 

(*>  Dncinr  Irgum  mttx  a  dndnratu  dafrit  nfmram  J^ffilnm        (•)  C.  47. 
Aw^itt^  ut  ntm  sit  imperitug  rartim  Ir^im  qtiat  habet  sua        (o)  C  48. 

Si/rui,  el  ditprrentias  txieri  pittriique  jurit  noictU,    Stat  (F)  Jn  FUtam^  7,  7. 

liz.  Ji.  C.  14.    CoweU,  hutUut.  in  proemio. 

bute  the  name  to  the  fact  that  in  ancient  Rome  a  round  public  buildin 
the  place  where  this  tribunal  was  first  established. 

The  Imperial  Chamber  was  a  court  of  the  German  Empire,  instituted  by 
Maximilian  1.  in  1405.  It  had  concurrent  jurisdiction  with  the  Aulic  Cou 
intcndc<l,  among  other  things,  to  adjust  the  disputes  between  the  different 
the  German  Empire,  and  between  them  and  the  Emperor.  It  expire 
Sharswood. 
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PniiiU  .■  Y>  tlioy  wt-ro  [Kviiliarly  n*Tnarkal>1o  for  tlieir  pn)ficien(*y  m 

f  iho  law.     .\ft{ftt.*  rfrrtrus  mm/  rttn-^nltcuAj  irt  the  I'lianu'tcr  pvni  of 

art«T  tin*  i-fiiMjih'^r  l»y  William  nf  Maliii^liiiry.(r)     Thf  jml^^i's  tlicrt*- 

i«aally  <r*'ati-«l  mit  mI"  iIu»  t(a<'rtNi  onliT.M)  as  \va?*  iiki;wiM»  tin*  case 

.V"riiiaii»»;i/    ami  all  tho  iiili.Tior  ortici'S  wviv  Kunpliitl  hy  tlit^  1«iw*t 

h   lia-  4N-i:i<»ioii«'ii  thrir  su('«'o^Hnrs  to  bo  driioiniiiutiMl  chrL^i  to  tlim 

'•.nuu  'Ti  law  of  Kriiriaiiil,  ln'iiii;  not  coriitnittOfi  to  writiii;^.  Imt  only 
Tj  I'V  !ra  lit  inn.  \i^k\  an<l  rxiM'riiMH'i»,  was  not  ho  hoartilv  reli>li«Mi  hv 
rit-rury.  wImi  raiin*  i>viT  liitli«'r  in  shoals  Wiiriii;^  tho  n'i;;n  of  ihi*  roii- 
)i;«  iwii  -MiiiN.  :iiii|  wm-  iitUT  stnin^xtTs  to  i>iir  rf»nstitution  as  wvll  as 
<•  Aii'l  air  a<-<-iilriii,  whi«'li  *iiNin  at\<*r  happened,  had  nearly  ('oni]>li'ti-<i 
k  •.|i\  lit"  Jii«.Tiiiian'«<  panilfet-*,  heintr  i»«'wlywi)  <lis<'oven'd  at  r*is 
•.•Ti  t»p.iii;lit  tin-  rjvil  law  into  voi;iif  all  over  the  we>t  ol'  *- 
•■!>'  >•<  Ion-  it  \\a*i  ipiite  laid  ay*id«'.-'ri  atnl  in  A  manner  tiir^otten, 
!•'  Tr.e>-<»t'  it**  authority  reniaine«i  in  Italv(r)  and  the  eastern  iin>- 
«-  ••.iiptn-  7  I  Tlii-*  ii«iw  lircaine  in  a  partieulur  manner  the  tavotirite 
«h  <  !«r:;\ .  who  horntwi-d  (he  niethtHJ  an<l  many  of  tht*  maxims  it\* 
law  t'pwii  tlii^  orii^inal.  The  stiidvof  it  was  intn)diieed  inti>  several 
ahnia'i.  particularly  that  of  li<»loi;na.  when*  exerei>es  wen*  |H'rfnnne<l, 
i.  and  ilt'irrii-*  i-ml'-rnHl  in  this  taenlty.  as  in  other  hranelM's  of  si-ieneej 
.tti"ri«  Mil  the  i-i»ntiiietit.  iii^t  then  hei^itinin;;  to  re<M»yi'r  from  tht*  eon- 
i««ipi<-Tit  iipMii  ihi-  ovtTihritw  of  the  i!onian  empire,  and  settliii^j^  hy 
I  |i«'a>-t':il>]i*  ti<riii*«  of  ifovernment,  aihtpted  the  <'ivil  law,  ( heiii;^  the 
!i  •v*»t»'iii  thi'ii  I'Maiit.)  as^the  l^a^i'*  of  their  sevend  eonMitution^ ; 
1   ifittTWfax  iiii;  it   anioni;  thfir  own   frodal  ciiMonis,  iit  .Home  plaees 

•  e\tiii-ivi'.  ill  oihrp*  a  nion*  eontine  1  aiiihorityjr) 

:t  \**U'j:  hi'tiire  thr  pn'vailiiiLT  mode  of  the  times  reaehe<l  Kn;;iand 
Id.  a  N'lrniaii  ahhi>t,  heini;  elcM-trd  l*»  the  mv  i»f  <'aiiterhiiry..  .m  and 
il..  T.i!  Til  rlijo  iii'w  *«tiiiiv,  hrouirht  ovrr  with  him  in  his  retinue  many 
ri'  .••»!-  tlni'iiii;  a'id.  aui'»n^  the  rr*«t,  Knut-r.  **iiriiaiiieil  Va-ariii-, 
.1- •  t  :n  iKf  Miii\rr-it\  «it' ( )\rori|. /. .  Ill  ii'arli  it  to  tlie  penpU*  ot'  thi- 
I:*  :'.  •!  •!  fft  iii''«'T  with  th*-  "^aine  ra-y  riMM-jitioii  in  Kni;laii<l.  whi-ri'  a 

•  •'Ti.il  *\*'i'Mi«'I'  law-*  had  Im'i  n  loin;  rotahli^hrd.  a*-*  it  di'l  upon  the 
A'  I  ••  ■•"jli  tin-  •n«itiUi«>h  ih-ri^y.  fh'V«iii-i|  to  tin*  will  of  a  fitpri:^!!  pri- 
1   i  .:  \K  .III  r.»_:»Tiii«»'»  and  /eai.  \et  the  laitv,  who  wm-  inopi-  i!iti'tv<«teil 

•  ■ 

:!.•     •'.  J  '  '«!i-t:ii:ri'in,  anil  had  already  >ev4'rely  frit  the  rlVrei  of  many 

•  i«»    Li.     \%'iny.4H.  i  1.  9 

'    r.       -    <  .M     »-./.  r    :    ,    /f  ,..,    .     /',,   4.  liri 

■■•■  *    iK>'ii.it  >    l-'«t."--  if  l«iw,  c.  13  I  •.  FpttUil.  Immocrnt 

'•      :-•'.,       ..      .■■.;'■,     ..i.,. .%       J\'n    W   I'll"   iiA.lt   Vi^ii. 

«i«j  ■    «,'    -^.'T.    ;i    I  i    «ii  iT.kM.  Uif..(^ni    A-t.  fSmttf  Omfifcir  ^J  t^«*M. 


n-n   I'-.  -    .!'•  ■■mM'.  iiMttiT  i-  th.if  thi-*  r«ipv ''f  t!j»'  ]\indi*ot««  w;i<  tnin^eriUHj 

•i"!  !■       Ti   lii'-   -••.•■ii?h   I  i-jiiiirv.   l-v  (I  <iri*«'k   -trril"*.      It   w;i«*  ili-.i-nvfrfl   nt 

II     ■    k\  !li«'   i  ■-.»:-    wli'i  t'-ik  th.il  1  itv.     Tlii-ir  ally.  I.iiTh:iiri*  II..  iir.iTit*'*! 

%    ii  :••■■*.»?•  I. 1   I'pt'ir -•■rvii-i— .    mh  ri«a  )m-;iii;  tak«-ii  )<y  tli«'  KI«'Tfiitim'*. 

•  I-  "..!.-•  •r:- «i  1  .  K.»:.-ii.«'.  ri'lH.iii|i|  in  piirph'.  j'l;ii*f«|  in  :i  ri- h  ca^ki-t 
/  t  »  •  ■  I  l:  ••  ?■  ■•■jl'l:i-  ;!■*  .1  -.HTi'ii  r«-l:i'.  iiiid  -liiiwri  lt»  th«'  fiiiii«ii-«  \<\  ihf 
i.'i-T'  !'•  •    .lii  ■  \.:.   I       li  1-.  -uiii-iotNt  ili;ii  all  fililiiiii-*  of  thi'  r;i!id«'it-  tr.i-  o 

•  •  tl.;*  •  ■  -J  '.  . 

..  I. ?.-«••  'II,.  wli.iji-  ,,f  t)i;^  :ifi*iMint.  iiiid.  nf^t*r  e\:iiiiin:itiMii  iif  tin'  hi^inri- 
pf-|ii-.-l  i!»  ii-.  t.i\.iiir.  |i»-"iH»u!u-«*t  if  nnojiti'<f:ti-t< •!->'.  II'**.  />  •'  A'  •■.  .  vi»l. 
r.  i  I  .til. in  I  .il-i  ir!\«"«  riM-'iii**  !'i»r  diMiJifinu  it.  f.l/'.'/'V  .I;--*.  v«'l.  ii.  |».  .VJn.i 
n--  rii  ii.ii««'Ti}>t  1^  niili>ii)-ti>dly  thf  iiM«*^t  in  «*xi<*t**iii*o :  liiit  it  api-^vir-  !••  )ni 
ifii-'fi  I  lilt  !iiLiii\  "TImT"-  wi'jt*  i'opi»»*|  from  MtiU  old*T  «Mi*>4.  Tli»'\'  w»-r«' «|ni»ti«il 
1'h.irtr'*,  mil'.  -Li-l   \  |..    I  IIT.  l»y  Thi*<»)i:dd.  An-ldii-lp*]!  nf  <';iii!'n'nrv.  iind 

ih*«  tir-t  j-r"}*-— IT  •■!  t  *vil  Uw  in  Kn^hmd,  in  a. p.  114<.'. — /:. '^■•.'- •i-,\  Surs- 
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*iQl  Norman  innovations,  continued  wedded  to  the  nse  of  the 
J  King  Stephen  immediately  *  published  a  pro(!laniation,(c)  1 
study  of  the  laws,  then  newly  imported  from  Italy,  which  was  1 
mouk8(^/)  as  a  piece  of  impiety ;  and,  though  it  might  prevent  the  i] 
the  civil  law  process  into  our  courts  of  justice,  yet  did  not  hinder  tl 
reading  and  teaching  it  in  their  own  schools  and  monasteries. 
frVrun  f}]j^  fT^rtft  tht^  T)^i|jf^p  ji^^jr^g  to  liavc  bccn  dividcd  into  t'f 

Jnjjfitpft   and    o\f>vgy^  ^IVy  QfLt^^P^   fay^Jf^^^^^^^T  who   appljcir  thfiHl 

"to  the^tudy  of  thij.  civil  and  c^non  laws,  which  now  came  loHE 
'tntftrwovfti^  with  ftm♦^^  othor^  and  the  nQb>illt^'  ^nd  laity^  who  adhfli 
lierfiuacity  to  tlie  old  common  Ij^w;  both  nf  ^hnii>  vn/.TprnV.filly  j^ 

they  were  ""^^qiiainffjl  TrUb,  *^"^^  npitlior  nf  ^,^^<>i||^^^pr[i?^^a^nno\vij 

system  that  real  merit  which  is  abundantly  to  be  found  in  each, 
on  the  one  hand,  from  the  spleen  with  wliich  the  monastic  write 
our  municipal  laws  upon  all  occasions ;  and,  on  the  other,  from  th 
which  the  nobility  shewed  at  the  famous  parliament  of  Mert 
prelates  endeavoured  to  procure  an  act  to  declare  all  bastards  legi 
the  parents  intermarried  at  any  time  aftei*wards ;  alleging  this 
because  holy  church  (that  is,  the  canon  law)  declared  such  childr 
but  "all  the  earls  and  barons  (says  the  parliament  roll)(/)  with 
swered,  that  they  would  not  change  the  laws  of  England,  which 
been  used  and  approved."  And  we  find  the  same  jealousy  prev; 
century  aflerwards,^^)  when  the  nobility  declared,  with  a  kind 
spirit,  "  that  the  realm  of  England  hath  never  been  unto  this  he 
*9A-|  the  consent  of  our  lord  the  king,  and  the  lords  of  parlii 
-»  ever  be  *ruled  or  governed  by  the  civil  law."(A)  And  < 
between  the  clergy  and  laity  many  more  instances  might  be  given 
While  things  were  in  this  situation,  the  clergy,  finding  it  imp( 
out  the  municipal  law,  began  to  withdraw  themselves  by  degrees  : 
poral  courts  /  and  to  that  end,  very  early  in  the  reign  of  King  He 

(«)  Rog.  Baron  citat.  per  Selden,  in  Fldam.  7,  6,  in  F\jr-  hartmn  una  roet  Tf.rpor*derunt,  qum 

tesr.  c  3^  and  8  Kep.  Fref.  mirfarr,  <juk  huctuque  usitaUe  Mttni  d 

(d)  JtiHU  Sarutburieua.     Poljfcrat.  8,  22.  ('J  11  Uic.  II. 

(«)  Jflftn,  ibid.  A,  10.    Polvdor.  Vlriril.  Jfift.  1. 9.  (*)  Selden,  Jan.  Anglor,  Z.  2.  {  43»  « 
(/)  atut.  MtrUm,  20.  lien.  111.  c  9.    i^  omnei  oomitet  et 


^  Mr.  F.  Ilargrave,  in  his  notes  to  the  first  volume  of  Blachione,  has  he 
intere.stin>^  histoiy  of  the  contests  which  have  existed  since  this  evei 
clergy  and  the  common  lawyers.  He  shows  that  prior  to  the  Reformi 
kept  the  ecclesiastics  within  proper  bounds, — that  they  were  promine 
events  of  the  Reformation.  Subsequently,  if  we  are  to  believe  Whitelock* 
House  of  Commons  in  1G49,  (Pari.  Hist.  iii.  1341,)  the  lawyers  bore  no  nc 
field  of  battle  on  the  side  of  the  Parliament.  "  The  gown,"  says  he,  "  d 
man's  courage  or  his  wisdom,  or  make  him  less  capable  of  using  a  sword. 
this  to  be  true  by  the  great  services  performed  by  Lieutenant^General  « 
missary  Ireton,  and  many  of  the  members  and  other  lawyers,  who,  putting 
when  you  re(|uirod  it,  have  serve<i  you  stoutly  and  successfully  as  sold 
gone  great  (laugei-s  an<l  hardshij>s."  He  remarks,  also,  that  in  the  West 
bly.  Hale.  Maynard,  Wilde,  SeUlen,  Whitelocke,  St.  John,  and  other  1 
fully  resisted  the  attempts  of  the  Presbyterians  to  clothe  themselves  witl 
which  had  just  been  stripped  from  the  deposed  hierarchy. 

Bishop  liurnot,  indeed,  seems  to  have  thought  that  antipathy  to  the  : 
is  an  inseparable  characteristic  of  the  lawyei's.     In  his  account  of  the  o 
the  French  bishops  and  the  parliament  of  Paris,  in  the  beginning  of  1 
century,  is   the  following  passage:  —  "It  has  been  ever\'where  observe 
of  men  have  made  hea<i  against  those  things  which  have  been  called  right 
with  more  zeal  and  indignation  than  lawyers  and  secular  courts.     This 
put^  to  their  enmity  to  the  church  and  their  envy  at  her  prosperity ; 
other  hand,  pretend  that  their  studies  carry  them  further  than  other  m 
covery  of  those  cheats  and  late  inventions  by  which  the  world  has  been 
former  ages." — {Rights  of  Princes ^  ch.  8.) — Suarsm'uod. 
lU 


OF   THE  LAW.  20 

.  .i-'iratiii:!-  wnv  pnlili'^hcd.i''/)  fiM'l»i(Miii>;  all  o^•rll»^iasti<•^*  to  uppoiir 
ti  -  I/.  '  ./■'#  .->iruf.irt :  imr  <liil  tlu'V  Ion;;  coiitiniu*  to  ai't  as  jiid^o^  ihoiv, 
:  !■•  t:tki-  the  nath  nf  *A][rv  whicli  was  tlu'ii  t'ouiid  iKM'essary  tt)  W  ad- 
i.  t!i.i:  tii«y  -liouiil  in  all  tliini^  di'tonnint'  arronlin;;  to  the  law  and 
•:..*  n-ulnk.  /. .  ili«»ii:;li  ijirv  >till  ki'pt  possi-sMnii  i»r  thi*  l»i;;h  fdlin*  of 
.  ixu  ..iKii-  thi-n  III'  liill**  juridical  powor;  and  atU-rwanls,  as  ils  Imsi- 
a-  i  I'V  '|f;^ri»'".  tlii'V  niodi'lli'd  llio  pPMrss  of  tlie  court  at  thi'ir  own 

•  n  vi  r  tlii-v  ntin-«l.  an^i  wlifivvor  tlu-ir  authority  I'XtondiHl,  tlu'V  car- 
till  lii  Thi-  '•:iMi«-  /.I'al  t<i  iiitroduci*  the  rules  iif  the  eivil,  in  exelusii>n  ot* 

:p.ii  \a\\  i  hi-  a)ipfar^  in  a  partirular  fnanner  t'roni  tlie  spiritual 
i.i  •]«  ;firiiiii:ii;<'n-.  tmin  th«*  chanci-lhir's  marts  in  hoth  our  univer>ities. 
Ml*-  t.  Su  «'iirt  "I  « liaiH'erv  heli»re  int-ntionnl ;  in  all  of  wliirh  thr  prf>. 
in-  r>  :iii«  ihiv  in  a  i-iMip<r  niucli  eontornu'il  to  tiie  i-ivil  law:  tor  wiiich 
.'  r.  .1-  ii  I  ::h  hi-  a— iirni'd.  unlr««>  that  thiM*  rMiiris  wt-n*  all  under  the  iin- 
r. '  t.  Si  "•:  till  p  •|»j-h  rrriiv-ia^iirs,  ainiini;  whoni  it  was  a  pi»int  of  re- 
V  .iM<-  ilii  Miii'^!<  pal  law;  I'opi*  Innoi-rnt  the  Fiiurth  havinL;l'<irliid*Ien> /) 
•.i;:i!j":  i:  l-y  thi*  iIititv.  hn-au-e  its  dn-i'^inns  w»'r«*  not  foundfil  i>n 
'  .».  •  ii-t.iiti":.*.  hut  ne-rrlv  on  tin*  ru-^tinn**  oi"  tlio  lailv.  Ainl  ilit  hr 
..t'.ir  ♦.iir  uii:'.  ■■:  -  !  :•■-«  I  ♦•ir.'in  ah"Ut  that  peri'MJ  t<>  rereivi*  lln-ir  pri-M-nt 
li"i.i-r:i  'i  -.*  ipiiri.  :  t.Sat  iln-y  wm*  tin'n,  and  rontinucd  to  "In*  r  t- >i 
III*-  ••:  thi-  lii-:"rnia?i<>n,  futirrlv  unili'r  the  intluentv  «»f  the  ^ 
rji  .  "^.r  Ji'hn  Ma-"»n  iIh*  tir-^t  Proii— tant.  lu'inir  J*l^'>  the  fir>t  lav, 
r  '•!   <»\!"r'i:     thi-  will  \t'A*\   u-»   t«»  inTrrive   the   rra>on.  whv  tlie   sti^lv 

I  •  • 

Ki-Aii  !.iA-  w  a-  in   lii'i^r  dav-  ijf  hi^^'trvi  m  .  iiur^uril  with  >urh  alaeritv 
.1:*  ■•:   j.  arii-.i..';  and  wiiv  thr  t-oniniiin  law  was  rntirclv  de^lli^«ed,  and 
..•i'.    I"  !'.  r-  ;ii.ih  If  ri-tii-al. 

.  .  :.!••  K  ■:  irrn  iti'i  1.  many  «*au-»'*'  havi*  i-iMi-piml  l«i  ]>ri'V»Mit  it**  h**- 
p  I"-.  "I  a-  ad  -n!  al  •  •lid'ati'^n.     A^.  fir**!,  hin^j  m-m:^»*  an^l  e-tahli-lu'd  ru**- 

..   :-    ..;    i\':\     thi.i:'   «•'-.«■.   -n    i -i lallv    in    ihf   |i>rni-   t»f   -rlii»!a*«lii- 

J.'.'     ■■;-!. \    .'  .  I*    \\i   .,dit   anil   antlpiritv.     S.i-.indlv.  tin*  r«al   int  I'iii-ir 

■  ■  ■ 

.i"-» .  ■  ■!  *.d«i'.  .[  i:ii  >n  tin-  I'lHitlnj"  ••!'  r«'a-i»;i  anil  not  i»f  «>Mi_rM- 
:.  '.^  a^  \\-\.  kri'iun  ti^  th*-  in^nMntMi-N  of  .nir  v«»nth;  anil  thi-ir  i«'tal 
'•:    "  .■   :.»■!.•  .>:   tI.i-  i   imii.i'M  law.  ihnui^h   i:^  f.pial  at    h-:i-t.  aTid  ju-r- 

•  '■•     .«'.!.•    "I    t1i"  i»:lnr.      Ihit    \\\r  in'in*  ipa!  ri-a-«»n  »►!' all.  that    h:i«» 
■  T-  !  :  •■    'I   «•!   ihi-   l-raiM-ii   i«t"  I'-arnih:.'.  :•«.  t!ia!    th»*  -I'ldy  mi"  the 

I..   .,j  •■  ifi:^)'.-.i   Tr^in   hiMnr  in  tln"  tinn'-  "f"  p'ljii  ry.  ha-   I'alli  n   int«» 

•■••:/    ■!   ;  .!•  1.  :i:i  1    ha-   hitlhTtM   I n    wh"l!v   •■nitiva'»d   in   aimthrr 

•.  -i^  •'.■•  .  1/  "i-i^f  and  i'"»lal'ii-hrd  rM-Imn  ■•!  ii;n«tnr.'  «•  *»\'  tin*  law- 
i  f  ■  _.T.  I.  'A  :■!  h  tli'tM:;ht  unri'astinaMe ;  and  a-  hy  lh«'-«*  nn-an-  the 
:.  -■  "la^-  will  pi-.dahly  l-f  !n«»rr  :riinrall\  kn«iwn  :  wr  nniy  ^  , .,., 
T'l"  In  Mil- 1  ■•!"  -:ii'i\ini;  thnn  will  s.M»n  n-vi-ri  t»»  it^  antifiii  *- 
i  :"'i«'  I  '^ir.d.i'i  •!:-  at  l.-a-t  'if  that  M-irnii*  will  Ik*  laid  in  tin-  tw^  uni- 
n;!|,..iiT  }■.  i'i_r  •  \.  |ri'.i\»|y  i>i»ntlni'd  ti»  the  fhannd  whiih  it  I'rII  int«i  at 
I  I  av.-  i  i-T  1  . ,  ■!  ■!.  ^  ri'.jn:,'. 

n^  •\'  1  •••1'  ■  I\"  a'MJi  !  '!i'"d  I'V  till*  «lrr:rv.  a  \\'\v  -t r:»_:_:liT«*  i'\fi']»t'"d, 
an;;-'..  :•  ■:  '.'.  ■:• '."!\i  il  nf  • 'i.;r^i-  iiiii»  tin-  hand- i>t'  lav  ttii-n  :  wh-i 
-!  M-  :.  •'■■  r  ]..ir'.->  a  in-'-t  In-ariv  a\ir-':"n  t'»  tli'-  ■ivi!  law.  •  :i' d 
MTi-p'-    !  '  ;.■..!.  ^^  liii-ir '-"nii'Mipi.  I  av  lAi'ii  tin  ;r  iirn-'rani '■       ••:"  i:  \*.i 

V.  . .    ..  T  .  1  J.  .  :i. :.  ^»      .-. •  -'       ■    '    ■ 

#    ■•  •■*  /-■■.!  .  .       .  •      .  .    .1  4  -   I       ■/*•■'■     ; 

»        -  •  .       .1 1     .  • 

-  ■    •.-■■■  f  I'..  ••■•■iT-i     f.  '         •    ■    ■ •    .   ■  ■.  1    •      1  • 

.«....|-  «,•,.;   •■Ml  ■«•■!•*••.       • \     i:     .-fi.  t«>       :i!i.       •^fSiiwirl-.l'.t'i* 

-,   ■•      .■»•■          ■'■••-'   |li>-   t  ■:!.■•    t '■•.,: lit  .!■     Is    -■  .      W  "-i      -.    •     'f   4.     ■■        .  '*.     !•  n      I  I*    ;  .    •  i'  ;    I    • 

1^  ■•.    »,.■••■     •     r    •         •■  r    •■!  t    I     f  ?h»    '  !•  «  •i|  tl.i*   li    '         ■■    \       •  .  i»  "..r  1  •  .■    •■  fr  ,1. ..I   •.!■    ,   J  .  I                     ..  -i, 

-  •!    •       ■     T   •       \  .      1       •  ■  I  1      I'l    U'«t  ;  wli     li  r.     -.i      .    ■  ■        /*  J   ■  .r    *       t,  ..         .    .«  7  .{■■•I    I      I              .    ,;■      .  .. 

,«    !■--•'     •<•    .    Ik    -11.    ui   .i  «  t- ir  -if  Dim  t  I     ,,..."•    •  f  1*4    i»  -    I  --.I  •  ,  ij -  .^•«/'  jHf-       i'-    I     «';•.'» 

?ri    •' ■!•  r  r  ■»  ■•  I"  ?.i«    «u  vni.t  •/'    'lM.h'M«j  If  -  f    •   "fii.?.  ■/»*   i-.f    i'** 

»-■  ■       •.>ia««   «      .-It     ;•.  !■«  ^•l  -I  mif^  •^"•1  *     y    fj'*-    ■'»    I>f-t.  I.     l.r     ^\ 

■  •:■-»•     ••'■            •       •".  !»#•.»'    |»-«'f '11   iTif  •T1l«rMtirk«*'l»i-;-if     luitli'*  i*l*«'    -f  tl.«'    \'i'»f  i-f 

•*  ■»    w«-  ••  J        •■!»•■»•  I  .{.friB^iri  ■%'iHi-      T'i'i.  W  .•-'/•'»■    /.'/  -'4  w?!    J«'     111*   I  »i.f'tj-i  I  r.  r 
^—       *■•«.     -.  .  •     Vi  .     •   '«i-i.i  f^vifrn   •!».       !■■   i-i'   •i|M)nii'ii  «i  to   <»i»»».  r    »•      \*.;M-n    fr    -r-'-i'^    ^li 
hi.-m,tnm^l  .i-*i  i-irri  »(/fvrtjri,«Ni      .-14:  fi      nil  i  m  •l^.:•■  »i«  hi   i»  i  i  •§*rit;  t*t   «' i- li  »>*r«li 
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the  moHt  public  manner.  But  still  as  the  balance  of  ^"firninir  w" 
side  of^tho  clergy,  and  as  ^"  ^IP^CJj.JjT.^^^'i  Tin  Iffnrrir  tnu^t^  i 
Uny  paiToTHheicingabmTll  'miist'Tiave  Been  subjecleS  tP  *"***^y  ^ 

well  justified  from  the  frequent  transcripts  of  Justinian  to  d 
Bracton  and  Fleta,)  ^ad  it  n^t  h^^n  ff^r*  a  pA/.nljft^  ji^^^jr^pnt.^  mt\^\o 

a  very  critical  time,  and  contributed  greatly  to  its  support. 

The  incident  which  I  mean  was  the  [iBxin«y  drthe  r^^iirt  c 

L^grand  tribunal^ for  fljapntiffl  of  pr^p^^'^yj  ♦^  ^  ^**'^  '"  ^"^  /^oi'fQiiT 
seat  of  ordiiia^  justice  might  be  permanent  and  notorious  to 
*2^  1  Formerly  tliat,  in  conjunction  with  all  the  other  superic 
-*  held  before  the  king's  capital  justiciary  of  England,  in  th< 
such  of  his  palaces  wherein  his  royal  person  resided;  and  rem 
household,  from  one  end  of  the  kingdom  to  the  other.  This  was 
sion  great  inconvenience  to  the  suitors ;  to  remedy  which  it  was  n 
of  the  great  charter  of  liberties,  both  that  of  Kmg  John  and  K 
•  Third,(  p)  that  "  common  pleas  should  no  longer  follow  the  king*; 
"held  in  some  certain  place :"  in  consequence  ot  which  they  have  € 
held  (a  lew  necessary  removals  in  times  of  the  plague  excepted) 
of  Westminster  only.  This  brought  together  the  professors  of 
law,  who  before  were  dispersed  about  the  kingdom,  and  formed 
aggregate  body ;  whereby  a  society  was  estiiblished  of  persons, 
man(<7)  observes,)  addicting  themselves  wholly  to  the  study  of  tl 
land,  and  no  longer  considering  it  as  a  mere  subordinate  science  i 
ment  of  leisure  hours,  soon  raised  those  laws  to  that  pit<jh  of  pei 
they  suddenly  attained  under  the  auspices  of  our  Englisn  Justinian 
the  First. 

In  consequence  of  this  lucky  assemblage,  they  naturally  fell  i 
collegiate  order,  and,  being  excluded  from  Oxford  and  CaniDridge, 
sary  to  establish  a  new  university  of  their  own.     This  they  did 
at  various  times  certain  houses  (now  called  the  inns  of  court  an( 
between  the  city  of  Westminster,  the  place  of  holding  the  kin^ 
the  city  of  London ;  for  advantage  of  j^ady  access  to  the  one, 
provisions  in  the  other.(r)    Here  exercises  were  performed,  lect 
degrees  were  at  length  conferred  in  the  common  law,  as  at  other 
*  94  1     ^^®  canon  and  civil.     The  degrees  were  those  of  barrisU 
^    -»     apprentices(5)  frt)m  apprendre,  to  *  learn)  who  answered  to 
as  the  state  and  degree  of  a  serjeant,(f )  servientis  ad  le.gem^  did  to 
The  crown  seems  to  have  soon  taken  under  its  protection  this  i; 
of  common  law ;  and,  the  more  effectually  to  foster  and  cherish  i 
the  Third,  in  the  nineteenth  year  of  his  reign,  issued  out  an  on 
the  mayor  and  sheriffs  of  London,  commanding  that  no  regent  of  s 
within  that  city  should,  for  the  future,  teach  law  therein.(u)    Th 
leges,  being  a  general  term,  may  create  some  doubt,  at  this  die 

Mr.  MAen  (in   FM.  8,  6)  rnj  JoMtly  iindffrit*nda  to  be  1,  3  Edw.  I.  c.  29.  and  ift  Horn's  Mil 

meant  the  title  de  nori  nperU  nuntitUiime  both  in  the  dril  c  3,  {  1,  in  the  name  rvifn.    Bnt  M. 

aiu!    canon  laws,  (FY.  39.  1.  c.  8,  11  and  Decrial,  not  John  11^  Abbut  of  St.  Alban'a,  wbki 

Extrar.  ft.  32.)  whereby  the  erection  of  any  new  buUdlnK*  Henry  III.  speaka  of  adTOcatea  at 

In  pn'Jndice  of  nwre  ancient  ones  wan  prohibited.     Btit  cnuutor*,  (avon  hanri  marratorei  vufa 

Skipwith,  the  kinpc**  eencrant.  and  afterward*  Chief  Baron  aa  of  an  order  of  men  wdl  known.    J 

of  the  Kxclieqner.  dtyliire^  I  hem  to  be  flat  nonaenae:  **  fn  pie  of  the  antiquity  of  the  coif  in  the 

egux  rMroTjr,  ctiutra  inhibltionem  noTi  operia,  ny  ad  pat  of  KnfHand,  .^.A1259,  In  the  caaeofi 

entmdmrnt ;"   and  Jnstice  Bchnrdolow  menda  the  matter  who,  XMnf  called  to  aceonnt  for  hla  g 

bat  little  by  informing  bin;,  that  they  aignify  a  reatitntlon  pmrticea,  claimed  the  benefit  of  hla  o 

in  thfir  law:  for  which  reaaon  he  Tery  aagely  reaolvea  to  till  then  remained  an  entire  aeereC ;  f 

pay  no  aort  of  rt^ard  to  them.    **Oen  n'tft  que  un  rtitUU'  Uffamenta  fif*i/tettueMilftrt,uiptJam\ 

Horn  en  Inur  ley,  pur  que  a  ceo  n'aeomiu  rtgard,  <ie.'*  hahrr*  rtfrieaiem ;  ted  tttm  eti  perm 

(P)  C.  11.  e«m  omptent^  wm  ptr  eo\fm  ligmmin 

(f)  Gtoftnr.  384.  apprthfpdent,  trarit  ad  ramrem,    1 

(r)  Portew.  c.  49.  ooiOectnrea  (Ghtaar.  8S6)  that  eott 

(•)  Apprentic**«  or   bani^en   aeem  to  hare  been   flrat  bide  the  tonanre  of  aacK  renegada 

•ppointeil   by  an  otdinanoe  of  kins   Rdward  the  Fimt  in  tempted  to  remain  in  the  secnlar  00 

parllanifnt.  *in  the  2i)th  year  of  his  reinm.    t^pelm.  UIow.  adTocatee  or  Jndgea,  notwitbttaikU^ 

87.    I>nKd.ile,  Orig.  Jurid.  bit.  canon. 

(f)  Tlie  llrMt  mention  which  I  have  met  with  in  oar  law-  («)  Ne  ahnuit  trhtdat  recent  4»  y$i 

hoou  of  aeijeanta  or  coantora  ia  in  the  atatute  of  M'eatm.  dt  cmUro  ihidtm  l^fft*  doeeoL 

12 
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•  li^arMi::^  nf  tlii-  rivil  l;i\V  nr  till*  coillllioii^or  ImiIIi,  is  lu'ivby  ri'Nll'JlilliMl. 
r  t  :|i»i-  it  ti-ii'N  I't  (lit*  Miiiir  cikI.     It'  tilt*  civil  law  only  i^  |»rohiliiti*<lf 

Ir  S.-l.l,-ri«.  -r  ii|iiiiii»ii.  I  it  i-  tlii'ii  a  ntaliatioii  u|hiii  iho  i*li*r^y,  wliu 
i«l  iIm*  i*i>iiini<iii  law  lr«iiii  thtir  M>at*«  nt' li*aniiii£;.  If  tlio  iiniiii(.*i)ial 
in<  lii*lt<ii  ill  (Ih*  ri'^tricti'Mi.  <a-  Sir  KdwanI  i'oki*  jf)  uii(l4Tstaii<lH  it, 
tlu*  \%i*r<N  M*i>iik  ti>  irii|Hirt.f  tlu'ii  tin*  iiitnitioii  ih  oviUiMitly  tlii^;  \\y 
privali*  toa«-lit'r>  within  tin*  walls  of  tlu*  <*ity,  to  rolU'Ct  all  the  common 
I  thf  '•n*'  iiiiMir  iihiv«'i>itv.  which  was  ncwlv  inMitiit«.*il  in  the*  huhiirlM. 
juri'JK-al  iiiiivfi*^ity  M'or  hiicIi  it  i-»  insisted  to  havo  lH*en  hy  r  *.>r 
'•  an<l  Sir  K-iwani  \\*k\:nz)  thcn»  an*  two  norts  ol*  <'olh'^iate       ^ 

•  call«*(l  inn*  nt'  chanccrv,  in  which  the  viMini^cr  Htuih'ikts  ot'  tho  law 

^  ^linlyinir,  ^says  Kf»rtcwii«',)(//)  the  orij^inaU, 

»  r»\  lilt*  «]«-ni<-nl*^  i»t*  the  law  ;  wlm,  prittitin;;  thi*n*in,  as  they  ^ivw  to 
U'-P'  thi  V  aiiiiiittcd  inti»  the  ;^reater  inns  nt'  the  Kinie  htu<lv,  called 
<  "iirt  "  Ari'l  in  tlie^*  ihn>  of  hoth  kimls.  ht*  ^k*h  on  to  tell  us,  the 
i  h.iri'Ti-*.  with  111  her  irnin dees  and  nohlernen  ot'  the  realm,  did  uso  t(» 
i  Ii.i>!r»-n.  th<iiii;h  thcv  did  not  desin*  to  have  them  thonMii^hly  learned 

•  T  !.i  jt!  thi:r  livin;;  hy  its  jinictice:  and  that  in  his  lime  thert*  were 
h'a-.iiid  Muiiiiit^  at  th(*se  nevenil  inns,  all  ol'  whom,  he  informs  U8, 
.•m.;u//',  or  ;;rhilcnien  horn.* 

w  2.  •'   :.'  lilt!.  |>r  --IB.  i|>  r.  43.  (■   .1  llrp.  |irrt  <•   C.  49. 

i«r  -^.i-   iM't   Mi.i:*>:  :.iilv  ditl'iTfiit  in  tin*  liini*  of  \\*'\\  •I«»ii*<i>ii.  wh«i  hii.**  >!ivi*n 

!i.«  ;r  :!.T!ii.  n- .-  .u..!  i  li.ii.u  t>'r  in  tin*  ilixlii-atiitn  •»!"  hi-  fi>ni»'dy  »•!'  /.*«■»/•/  M*in 

.'.  wli:.  )i  lii-  iiioiiil'fd  "'I'lt  ill*'  n'llili'^t  nui-i-ri*'*  i»r  liiiiii:oiity  anil  lilnTty 

•rxi  -    '!.•■  IiiT;-  ii!  <'<>iirt."      I'v   liinn.inii\  i-  I'vidfiitly  nuMiit  cla—ii'al  h'.irn- 

i.iij    !  ::.•   U'-'l  \%i.i.  h  i»  now  mIiip'-t  l<>*t  l>y  <li'>ii'>f.     Tn  ch:irii>-ti*ii/»*  :i  law 

i.ir".  rA  i.»  -tiiml  Iiifriiiun-  and  civil   liln-ily   i-.  indfiNl  a  hiirldv-uiiMitrht 

r*..   l--.'.';  I  r  '*i--««n.  -.i  trihiiTi*.  Iii»«i'v»t,  whi«'h  if  i-  l»flii'Vi'i|  tli.it  ii-j  lii-turv 

-  *  •  •  :.  ■■«■    1  :i.'  r  if'-d.      In  tin*  tiiMf  «»t  .li»n*«»n.  thf  Inn-  <>t  *  '««uii  ut-p-  -till  in 

■  _•       ■    i*     "i.     In  rlt«' Vfir  I'l"**"*.  tlu'if  wi-n*  in  t«ini  IT'M.  ••iit  •!'  (••imi<i4-!. 

..r  !-  -  -     *  <  •  >>ir :.-    ( ii.i\  '••  Inn.  Linmln-  liin.  ili«-  Mid' He  T*  nipii-.  .onl  the 

1    ■  "•     .  I'l   i".M  !•• -i  !••  tli>-tM  I't-i :.iin  lnn«  <•:  < ')i:oi>-i'r\.  in  n!!  nM!ulii-nn:r 

i  •  !■  r.   •    ■  ■  ..  ii*  -  It.!:.  .(ii>l  I.iiin'-  Inn  l-l-'iiji  -i  !■<  iljf  Iiupt  'I"'-!!!;  !•■  :    Ni'.v 

!    \    '■    :  ■  ■  .j  *■      I'm  i.v.  il'- Inn  » wliii  h  Ii:i^  ^nii-'' «■«■  •-••1  ti» 'M-t ,  iiU'l  rii.i\:»-"- 

.-.  •  ':         1-.  I  **•    J  !•■      Itin  :in>l  i'miard-  Inn  !"  iJr.iv'*  Inn. 

I   '      .■    -•        -   t  •  .  .■fi-i'l-  r  t!i.-  writ  111    Il.-ni  v  III..  T'i»ii:i"n«-I   -n   t1i.-  ti-xt. 

•  ■    .■    ••  N    :■  •    •  .•  ■  .  ■•\  "t    M.iu'na  •'haila  and   tin*  • 'li.irti-r  i»t   tin-  h-T.-^t.  I'V 
I  .    !■      Ti:-.    i:.  i   -.iriiMi  i:  V   niiniii-r.  bj.d   li'a<hi-r-  \\\i**   iM-fd  nj^-n    tlif-c 

.-• :  .    '.    ■!,      I  !  ■  .■  1 1\^  ■«  lit    linjl.ind. 

■•1   •%    •  :...r  :;i.-  .'j.  fii..n  •■!  Sir  William  I'.l  i-  k-fMn**.  tliat   tin-  lawy^T- 
i  •    J- ■  .■  :    »•    -•  •  tvi\  a  I  •  :  ;"l.  Will  I'f.ir  ••xarn.natinn.     nf  I.:n''t>In''>  Inn 
■  ■    t  •■     i  •    ■■'    I-    -':11  I  iir:«-]i!  an.  -fij  ll.i*  aii<  :#  !it-,  tlnit  th*-  j'Ti"'-  --if*  nl 
••••••     !    Tf.i!  )l.iii-*'\  HiiiM,  K.itI  i»l' I.i!i«-'i!n. '■  al-'HT  :».l-::in- 

i-  i  '.'    -  • .  ;  ■  i  ...-  w  »-  » t  it:- ii  !ii«'!'-  TJian  •.i-vi'n:\  \t-.ir-  a'r^  r  ''■••  nm**- 

■  ••■    !!I        I  ■■•I-     ■•   .III  .I'-'-iiint  •■!  <»ia\ '">  Inn  '  ♦■•rni' 1 1\   tlif  pr"i}ti  :\  i»!   il.t- 
■r    ^^'  .•    :.     i-  ii  »-.   mj  !■•■■■  n  li«'!d  h\   li-a-i*  tpiiii   tli'-rii  Iv  -tii'l'-nl-  ■■!    !!.♦•  law. 
;    ':\.:  z    i    I*    •  i  III       An  I  l'iiL'-lii«'   j-.\i-  a   lia«lil:'in  ir\  .i«i"ii!i'    \\\:i^   th*' 
nj  T  .-••   I  •  ■  '  .'    KrujIiTx  ll>i'>|>;t.illtr'>  in  lh»'  ri-.jTi  «•!    |i<iwai<l  III..  ■  .oin*  t«» 
•-    1-  ■  .    .   •■■  ■'.  r?..  'M. 

/    .     '\  .«.     i'     ..  r  t'\   i:-i-  I   t'»  ■!•  n«i!«'   t«»w  n-lii-ii-»-.  In  wlni-h   llj**   i.    '  .!i*\  and 
I  M  *..  v  •■  ■  .   -.1.  'i-    r»    I'ti  n-l  iii'-f  .tt  •■■■n!"f  :   .i 'id  it  i-  t:«-jiii'ijll\  •■•;'■'.  --d  l'\ 

•  •  •  ■!■  !■   •■    a  fi- I  !•■  ;i:.i?i«.iin.     TIm"   Inn-"!  ''"MrT  wi-'i-   in  I-tiMm  ii  i»':m»-"I 

•  !i  ir  l.iMi  !.-.  .f-l^  tl..v  ar«'  iMllt-l  '■  I*  f  ;  \%|iili>  .''  i.  -i  :-  :!..  tiith" 
■  ■■.      \  'ij.i  jii  ''i-'-.  w  !.!■  h  .M«' fh-n  «-ii!iini<inl\  kn'i\>n  a*   inn-*.      1  •  •■  I-Mii«l- 

■.  j  i:  ■..*-•  l  :  'T  tit*  I  'H  I  ■  ••  -  «•!  tin--'  Ii'«m1  -••!  {•■t;«"-.  li.i\"HJ  '■•■•  i'  »'  ll"' 
:i.-  J'  ■- tr.  r-'-i  I'-n- • -. -?ill  i''.»in«-l  m  tli«ir  inw  n-*-  th'-  .in- ■■  t.*  n.inic- 
%  •\'r-  -j. -.jni'.' 1.  Til'-  Mi'l'll"  aii'MntM-r  r*-Mi|'l"  Wfif  t«'!ni.  :  1\  ■i\«Il.nj- 
T*  "["•  ■  ij.l  !•<.  I.::i- ■■1?«*-  ini|*J»a\'-  Inn- an*  i«  ntly  lH'|iin:.».'il  n*  t i  •  I  j'U»i|' 
ir  11  >^'  th<*  iiAni---  •■!  i  Im-  -••v»'imI  Inn*  •»!'  *  'li.in'-»'rv  ari*  t.ikt-n  I'liitu  t  In  naini*-* 
ri.ll  |r"|«r;i  t'-r-.  »*\«»|'t  N'.-w  Inn.  Staph'-  Inn.  whii'h  l'i'li«nj«"l  t"  iIm-  y\**r- 
"  >ia|  h*.  jind  Lii«n''4  Inn.  w\i\*  h  \>a'«  u  iNitnni'in  inn  with  tli*'  -i:.'n  ••!  .i  Itun 
-ari«  |i«-riiMl  llMlh'rn  w.l-  :i  <[iiict  -iihuriMn  \illa^i'  ul'  li'»nd<'n.  m.i:'I*  ■!  I'V  a 
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26  ON  THE  STUDY 

Honco  it  is  evident,  that  (though  under  the  influence  of  the  ma 
versities  neglected  this  study,  yet)  in  the  time  of  Henry  the  Sixth  it 
highly  necessary,  and  was  the  universal  practice,  for  the  younjf 
centry  to  be  instructed  in  the  originals  and  elements  of  the  bl 
degrees  this  custom  has  fallen  into  disuse ;  so  that,  in  the  reign  of, 
■  — - — ^ 

little  rivulet  which  descended  to  the  river  Fleet,  with  an  extensive  prospH 
cent  country.  It  was  called  Did  Bourne,  from  which  it  derived  its  modern 
in  and  near  this  secluded  and  beautiful  spot  that  the  professors  and  prad 
common  law  of  England  established  their  chambers  an<i  university.  Sit 
the  city  of  Westminster,  the  place  of  holding  the  king's  courts,  on  the  oiv 
city  of  London  on  the  other,  they  ei\joyed  the  advantage  of  "  ready  acoi 
and  i)lenty  of  provisions  in  the  other.'*  A  river  separated  them  from  tl 
from  Battle  Bridge  past  the  foot  of  Holbom  Hill,  and  joining  the  Tha 
friars.  This  river  was  called  the  Fleet  or  Swift  River,  and  gave  their  n 
Street  and  Fleet  Prison. 

The  Inns  of  Chancery  were  originally  in  fact,  what  in  later  years  they  I 
name, — preparatory  seminaries  for  the  study  of  the  grounds  and  princi] 
Such  men  as  More,  Coke,  and  Holt  were  chosen  to  deliver  lectures.  They 
by  principals  and  ancients,  elected  by  the  members,  exercising  their  au 
ordmation  to  the  benchers  of  the  Inns  of  Court  to  which  they  respectj 
The  readings,  in  time,  came  to  be  attended  with  costly  entertainment 
tually  led  to  the  suspension  of  these  valuable  exercises.  The  Inns  of  Coi 
celebrated  for  the  magnificence  of  their  revels.  The  last  of  these  took  p 
the  Inner  Temple,  in  honour  of  Mr.  Talbot,  when  he  took  leave  of  that! 
he  was  a  bencher,  on  having  the  Great  Seal  delivered  to  him.  Somethii 
kind  was  exhibited  in  Lincoln's  Inn  in  1845,  on  the  occasion  of  the  quee 
opening  of  the  New  Hall,  when  Prince  Albert  was  made  a  barrister  and  I 

In  modern  times,  lectures  and  examinations  have  been  reintroduced  i; 
blishments;  but  attendance  upon  them  is  entirely  voluntary.  To  entitle 
called,  he  must  keep  twelve  terms.  A  term  is  kept  by  the  student  bei 
certain  number  of  dinners,  generally  five  in  each  term.  He  must  also  ] 
times  through  a  certain  ceremony  which  is  called  performing  an  exercise, 
furnished  by  the  steward  with  a  piece  of  paper,  on  which  is  supposed  t< 
argument  on  some  point  of  law ;  but,  owing  to  the  negligence  of  successr 
writing  now  consists  of  a  piece  of  legal  jargon  wholly  unintelligible.  "W 
ner,  grace  has  been  said,  the  student  advances  to  the  barristers*  table  « 
reading  from  this  paper ;  upon  which  one  of  the  senior  barristers  preser 
bow,  takes  the  paper  from  him,  and  tells  him  that  it  is  quite  sufficient, 
ment  of  the  necessary  fees  and  taking  certain  oaths,  the  student,  having 
and  performed  his  exercises,  receives  his  call  to  the  bar. 

"  The  original  institution  of  the  Inns  of  Court  nowhere  precisely  apj 
certain  that  they  are  not  corporations,  and  have  no  charter  from  the  en 
voluntary  societies,  which  for  age^  have  submitted  to  a  government  analc 
the  seminaries  of  learning." — Lord  Mansfield. 

The  student  who  desires  to  be  more  fully  informed  on  this  subject 
Dugdale's  Origines  Juridicales,  Herbert's  Antiquities  of  the  Inns  of  Courl 
and  Pearce's  Sistory  of  the  Inns  of  Court. 

A  commission  was  issued  May  8,  1854,  by  the  crown  to  several  disting 
to  inquire  into  the  arrangements  in  the  Inns  of  Court  and  Inns  of  C9 
promoting  the  study  of  the  law  and  jurisprudence.     Their  report  was 
lSo5,  and  contains  a  mass  of  the  most  interesting  and  valuable  informati 
regard  to  the  state,  revenues,  and  management  of  the  institutions,  whio 
ject  of  the  inquir\%  but  as  to  the  state  of  legal  education  not  only  i: 
Scotland,  but  in  the  diftbrent  countries  of  Europe  and  the  United  ota 
The  commissioners  recommend  that  a  university  be  constituted,  with  th 
ferring  degrees  in  law  ;  the  chancellor  of  the  university  to  be  elected  for 
l)eing  all  barristers  (including  Serjeants)  and  masters  of  law ;  the  senat 
tliirty-two  meml>ers,  to  be  elected  eight  by  each  Inn  of  Court.    They  cont 
minary  examination  prior  to  adml^ion  as  a  student,  unless  in  the  case 
obtained  the  <legree  of  Bachelor  of  Arts,  or  Master  or  Bachelor  in  Law,  at 
within  the  British  dominions :  and  that  no  person  shall  be  called  to  i 
having  passed  an  examination  satisfactory  in  at  least  one  subject  of  each 
two  branches :  First  branch :  a,  constitutional  law  and  legal  history ;  b, 
c,  the  Roman  civil  law.    Second  branch  :  a,  common  law ;  6,  equity;  e, 
I  •rop'^rty . — Sn  ars  wood. 


] 
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rr  IMiv:irl  *'"ki-  '.    ilm's  iii»t   rf<*k«tii  iilMiVi*  a  tlionsaiul  stiKli'itt*^.  and  tlie 

•  ai  jiT.  •-  fit  ]•  vi-rv  i-i»ii-i«li*mt»ly  U•^•«.  Wliirli  sivins  pi*iiM'i|»aiiy  nwinjr  to 
-^«"ii«  .  rip-r.  I'll  aiiM'  i)i«'  ihiiK  iit'<*lian(M'rv.  iKriii:;  ikiw  ahud.'^t  tt  lallv  fillrd 
irit«-n<'r  t'RiTi*  li  I't  ilii'  |>riiti"***inii,  an*  licit licr  cnniiiUNiifais  nor  iirniKT  tor 
•rt  «•!  in*iiTl<-rii«-ii  "1'  aiiv  niiik  nr  HiTun* ;  sn  that  tln'iv  aiv  vitv  ran-lv  aiiv 
•:  I'i  ■ni*  fiift-n-l  at  tin*  itiii>«  iif  cliaiicrrv  :  sccoiifilv,  horaiiso  in  tlic  inns 
*.  a!,  •-•rt-  III  ri-jHiM*!i  ari'i  aradnniral  Mi|M'rintiMMl«'ncH\  riiluT  with  ri'j^aril 
*•  ••r  *Tn'lii'««,  ai«*  tiiiinii  ini|iraf*ii(*ahh'.  anil  ihrrctinv  cntiivh'  iK'irii*<*l«*il  : 

—  j'i-M*  |n!-^  tn-«ii  hii'fh  aii«l  Itirtniir.  ath-r  havinvT  hni*<li(*<i  thcirii*«iial  fom-M'S 
i  .:\i-r^itn— .  hu\f  ■••••iih»ni  U'i'^iiri' or  n'MihitiiMi  Kutlicicnt  to  cuirr  r  *.»<• 
rj«  w  *«  ht-im*  «ii"  -imly  at  a  ni'W  |iia«'i'  of  in*<t motion.      Whorrlorr       *•    " 

I'l.  rr,.  T|  ifu  p^irtri  t«i  th«*  \nu**  r»ti'iiurt.  hut  j'Urh  r«»r  \vlii»ni  tin*  kmiwliMlire 
!  •  f  \m  uh^'lnt<-l\  ni-i-i--ary  ;  MK'h.  I  nifan,  as  aiv  intrmh'tl  tor  ihi*  pntt'i's- 
r .  r*  -I  "!  "iir  ::•  nirv  <  in»i  to  **:iV  mir  nohilitv  also;  havim;  ii*«(ialiv  rctiri'd 
'  ««r.i;'«  *tr  vi-iii-i)  lim  j^n  kiniriliMii**.  or  fntcn**!  upon  puhli<*  lit'r.  witliotit 
'n  :    •'.  ;n  'hi-  law-  nf  ihi*  hind,  ami  indml  with  hardly  any  o|»|Mirtunity 

•jj  .T.-*—:«T:«'Ti.  iihli'— •  it  ran  Im*  atf'ortlfti  tin-ni  in  thrM*  scats  oi"  lcarnin<;. 
ffn"  •.'!■••■  an-  till"  ppijMT  plai'i'«<,  tor  atl'onlinir  a!*»»i^tanccf«  ot*  ihi?*  kind  to 

•■?.••:  :i.:  *r.i:  iiTi- :iTid  i|i':,'ri'. -.  r-ann**!  •!  think  ,  witli  anv  rojiMir  of  n-a^oii 

•  ■I  K-r  !.'•:  ■•I..'  «•!'  tin-  ••hi'i  ti'iiiN.  wljicli  arc  made  to  thi*  inn^i  *t\'  court 
4'r  «  — i  ;r  I  \\hi«h  i  havo  Jn*.;  im»w  cnuincraii*d.  will  hold  with  rci^aiii  to 
,v«T*.T  • -.  «t'ri:  ••Mc  n  may  hip*  a-'iociat**  witli  iriMith-miii  oi  ihcir  own 
)■!  di- jri  •■      N"r  ;iri-  ihi-'ir  (*iiitdiii-i  anil  »•tIlllic^  left   entirely  to  their  own 

•  •n :  J-'ir    n'j»ii.i*»-d   hv  a  di««f'iplinc  -o  wi>e  and  c\*a<-t.  yet   ••o  liheral.  so 

arj  1  mariiv.  (hai   thrir  eontiirmity  to  its  ruh-*  ( wlii'li  do«'s  at  pi"c«ient  so 

•  !i  '^ir  I IT  \"irli     i-  n'li    mi»n*  tin*  efh*ci  nt'  eon*<trainl  than  ot'  their 

.'.a!    -fi*  ai;  I  '  !i"i' •'.      Ni-ither  nceil  tiii*y  ap)irchend  loo  hin-^  an  avoca- 

•^  ^ y  !p»i»  tin  ir  |ir:\a?c  ciiiuvrns  and  amu«*ements,  or  iwiiat   is  a  imnv 

•  .,  r    tIj."  — Tvii  1-  lit  tht-ir  tricnd^i  and  th»'ir  country.     Thl»*  >tu«lv  will  sr*» 
r  .1'  1  -.w:;!  t1i.  ;ri.!:ir  piir-iiits  :  it  will  olt>iruct   none  oi' them:  it  will 

■  ':>  -I  •'  ■    u'.-.-i  .  !i.ir.«  :ivf  any  •»till  wcddd   to  Tnona*>ii('  pi'i-judii-e.  that 

■  r:a  '.  .i  !.:••'  hi-u  •  ,r  !hi««  ^lutly  i^  propt-rly  and  reirnlarly  itr.itf,  i„i..if^ 
•^  •■■•  I  .»'i  ;iT'-.t  d  I  :»'iiT  havi*  n'»t  cf)n-.iih-n«i  tln»  con««tituti'Hi  aii>l  di-^i^n 
?;.-.■  r-.'v.  •r  •i^f  ili.  ik  \i-!*v  meaidv  ot'  it.      It   nnc«t    he  a  di  pl"r:iMi-  nar- 

•  ■■:  ?:»  »  d.  'KiiT  M.'U.l  I'inniii-  tln"*c  sr:its  nf  in'^tnictioii  t<i  t!.i'  limited 
:   •■?  .   i«-  M\ ■  I  ;•  :irin' I  ]'!"■  ■ti—'-i'Mi-.      i'o  tlic  prai»*c  ot'  this  air«'  hi*  it  "^piiUen. 

■  :- 'i    'and   j- r  ipij-   wav  *t\'  thinkiiii:  lici^ins  now  univer-ally  to     r..,- 

1  •  ••  .i";i  iiiiii  nT  lit   Id" -.d  aipl  :^i  nii'il   a<'C()in]di'>hmi'iil**.  lh«iii:;h      *■ 
•-•     •  ••     «'t'i.'.[  -Tt,  !t;i«.  I. .-.•11  ThiiMudit  hv  our  w  iM'^'t  and  n»i»-i  aMii-tiiiTia?i' 
.4'   1  \f'.\  i.i*.  I\   l'\   il.i-  wh'h*  univiT-it  V."  ■/ ■  no  >mall  impnivi-mmt  I't" 

'  •  ]■  ;i'i  ■•:  t  .i;;i  .iv-.;,  :  :{||.|  fht-n'ton*  1  may  ••atfly  atlirnt  tha!  nothii-i; 
•i  ■  T  -i-HVir  !-.  in-l.T  dtif  rci;Mlaii««ii<,  impr»»pe!*  to  It  f  fi  :Kt  in  thi^ 
kr  •  •  p»^i|i.r  i«»f  a  :;«:itI-  man  lo  /•  trn.  Uut  that  a  -firiec.  wii:rh  di-- 
.--•  •'.•    •  •.!.  r;  III-  "I    r.irl'!  and  wpni;.';  whiili  lea<hc-  to  r-tt'ili-li  tin*  o!ic, 

■.  ■  r  •     T*  i'  .•'!i.  "P   ri  dn*^    tl thcr*.    \\  hii'h    emi»h>v««    in    i;*«    lhi''»rv   tlic 

:a    ..'     -  •■:   il.'-  *'"ii.  a»id  I  \iTt««  in   its  pra«  ti«c  ihi*  i-ariiiia!  \  iriui's  ni* 

—  .1-    ■  I    •■.  %\  iii'ii  i"  ii!i'\ «  r-al   iii   it-  u-i- and  cMmt.  af."!irM'datei|  to 
■     i  i.ii.  ■.  •  •    «  "Mii^r  -hiitdi!!  '   ill'*  wli'iji"  i-iiTMinuirM".  that   a  -i  :,f,ii«   \\\n* 

••::  !  •  ■.  •  r  h.iM"  I"  •  n  -ii '■riifi  unip  «-i'--ar\   to  In-  •«iu:ii'd  in  an  nn:ver-iiv,  is 
:   .i«'  •ii.-:,Tii'[ii   ai:  i  I'-n'-rrn*     Sur«  Iv.  it' il  wi  re  not   l-ii-irc  an  nhjcet 

I  \,  ■     .  -.  ■     .1     I  T  ■    r  !   Miiilf*  I  " 

^    l\\  i':'i-  iri  f ;f."-nti- n   !*i-   r^»iii:nW  i»f 

|»  •  I  I  I  tri  II  I  :i  •  iii*1-  : »  fr  iii  ti.*  I.  -M-  *  •  •  li:it«.  i-n 
I  N.Jiii.  M  ♦■■  j»;|'i  C  •■  I  r  ?.!•  •ii«»i:  fr  :n  :•  1 1.*  tuatk'a 
t-i  ihv  .-MAl'L-Lni'-iit  of  •  M  !•!>-..«  in  ih.-  u:ii •■?>■'?. 

Ir-.-f  r-i!../iiiin  uj-'Ti  th»»  «.rii-iii«i»  of  tin*  lawi  hn<  \m^'U  th»»  «uhjrt*t  of  •h'^'rvwl 
irfin.      We  m.iT  R<ld  to  it  iht*  t'<i!liiwiiiff,  which  hiiv<*  (h^imi  cviiiullv  iN>lt>)>rHt4Hl:  — 
fc«  ibere  cmxi  tj«*  no  I*^««  uckniiwltHli^Hl  tlaui  th.it  hi*r  ^'ut  i*  the  Ixwuni  of  God, 
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ON  THE  STUDY 


of  academical  knowledge,  it  was  high  time  to  make  it  one :  and 
can  doubt  the  propriety  of  its  reception  among  us,  (if  any  such! 
may  return  an  answer  in  their  own  way,  that  ethics  are  confessed! 
academical  learning ;  and  Aristotle  himself  has  said,  speaking  of  I 
own  country,  that  jurisprudence,  or  the  knowledge  of  those  law 
cipal  and  most  perfect  branch  of  ethics. (e) 

From  a  thorough  conviction  of  this  truth,  our  munificent  benefiui 
having  employed  above  half  a  century  in  amassing  materials  for  i 
and  rendering  more  commodious  the  rude  study  of  the  laws  of 
4C90-I  signed  *both  the  plan  and  execution  of  these  his  public-fl[ 
"^  -»  to  the  wisdom  of  his  parent  university.  Resolving  to  dedia 
labours  "to  the  benefit  of  posterity  and  the  perpetual  service  of  hi 
he  was  sensible  he  could  not  perform  his  resolution  in  a  bet 
effectual  manner,  than  by  extending  to  the  youth  of  this  place,  tb 
of  which  he  so  well  remembered  and  so  heartily  regretted  the  wi 
sense  which  the  university  has  entertained  of  this  ample  and  moc 
faction  must  appear  beyond  a  doubt  from  their  gratitude,  in  receii 
possible  marks  of  esteem  \{g)  from  their  alacrity  and  unexampl 
carrying  it  into  execution  ;(A)  and,  above  all,  from  the  laws  and  a 
which  they  have  effectually  guarded  it  from  the  neglect  and  abuse 
institutions  are  liable.(t)  Wo  have  seen  an  universal  emulation  w 
understand,  or  most  faithfully  pursue,  the  designs  of  our  generou 
♦SOI  ^^^^^  pleasure  we  recollect,  that  those  who  are  most  dial 
■*  their  quality,  their  fortune,  their  station,  their  learning, 
rience,  have  appeared  the  most  zealous  to  promote  the  success 
establishment. 


f<)  TtXtta  itaXivTa  a/xrif,  in  rtit  rtXsias  apirtii  xpn^ts 
tvrt.    JSthic.  ad  Niotitiach.  L  6,  c.  3. 
(/)  See  the  Pre&co  to  the  18th  Tolame  of  hia  abridge 

DMlt. 

(')  Mr.  Tiner  Is  enrolled  mmoDf;  the  public  benefitctora  of 
Jje  uniYtfrAity  by  decree  of  cooTucntion. 

(*)  Mr.  Viner  died  June  5,  175tS.  His  effects  were  col* 
lected  and  settled,  near  a  Tolome  of  his  work  printed, 
almost  the  whole  disiKMed  of,  and  the  accounts  made  up.  in 
a  year  and  a  half  firom  his  deoeane,  by  the  very  dilixent  and 
worthy  a4lniiuistrators,  with  tlie  will  annexed,  (Dr.  West 
and  I>r.  Go<xl,  of  Magdalene;  Dr.  Whaley,  of  Oriel:  Mr. 
Buckler,  of  All  Souls:  and  Mr.  Betta,  of  University  col- 
lege;) to  wliom  that  care  was  consigned  by  the  university. 
Another  half  year  was  employed  in  conxidering  and  settling 
a  plan  of  the  proposed  institution,  and  in  framing  the 
statutes  thereuiKtn,  which  were  fln.illy  confirmed  by  con* 
vocation  on  the  3d  of  July,  1768.  The  pmfeiMor  was  elected 
on  the  20th  October  following,  and  two  scholars  on  the  suc- 
ceeding day.  And,  lastly,  it  was  agrHjd  at  the  annual 
audit  in  17CI,  t«>  establish  a  fellowship;  and  a  fellow  was 
accordingly  elected  in  Januanr  followiug.  The  rv«idue  of 
this  fund,  arising  from  the  safe  of  Mr.  Yiner*s  abridgment, 
will  probably  be  sufficient  hereafter  to  found  another  fel- 
lowship and  Dcholarship,  or  three  more  scholarships,  as  shall 
be  thought  moot  expedient. 

^t')  The  statutes  are  in  substance  aa  follows : — 

1.  That  the  accounts  of  this  benefaction  be  separately 
kept,  and  annually  audited  by  the  delegates  of  accounts  and 
profieasor.  and  anerwards  reported  to  convocation. 

2.  That  a  prufes-ionthip  of  tlie  laws  of  England  be  esta- 


blished, with  a  salary  of  two  hundr* 
the  professor  to  lie  elected  by  oonrooi 
time  of  his  election  at  least  a  master 
civil  law  in  the  university  of  Oxford, 
firom  his  matriculation :  and  also  a  Im 
years*  standing  at  the  bar. 

3.  That  such  professor  (by  himasl 
previously  approved  by  oonvocatloii 

t)ublic  lecture  on  the  laws  of  Knglao 
anguage,  in  every  academical  term,  < 
previous  to  the  commencement  of  t! 
or  forfeit  twenty  p<iunds  for  every  o 
general  fund :  and  also  (liy  himself  < 
proved,  if  occasional,  by  the  vice^bt 
or,  If  permanent,  Inith  the  cause  an<! 
nually  approved  by  convocation,)  do 
plete  course  of  lectures  on  the  laws  o 
English  languagi*.  ci>nf*i8ting  of  sixtj 
to  be  read  during  the  university  t 
proper  intervals,  that  not  more  thai 
within  any  single  week;  tliat  tin 
month's  notice  ot  the  time  when  the 
do  rrad  flratif  to  the  scholam  of  W 
but  may  denuwd  of  other  auditors 
be  settled  from  time  to  time  by  deci 
that  for  every  of  the  said  sixty  lect 
feasor,  on  complaint  made  to  tha  vio 
year,  do  forfeit  forty  shillings  to  Mr 
the  proof  of  having  performed  hia  di 
professor. 

4.  That  every  profeaaor  do  cootini 


her  voice  the  harmony  of  the  world.  All  things  in  heaven  and  earth  d 
the  very  least  as  fooling  hor  care,  the  greatest  as  not  exempted  from  1 
angels  and  men  and  creatures,  of  what  condition  soever,  though  each 
and  manner,  yet  all  with  uniform  consent,  admiring  her  as  the  mothc 
and  joy." — Ifookrr's  Eccl.  Pol. 

'*  I  miplit  instance  in  other  professions  the  obligation  men  lie  unde 
certain  parts  of  history ;  and  I  can  hardly  forbear  doing  it  in  that  of 
nature  the  noblest  and  most  beneficial  to  mankind,  in  its  abuse  and 
most  pernicious.  A  lawyer  now  is  notliing  more,  (I  speak  of  ninety-ni; 
at  least,)  to  use  some  of  Tully's  words,  *  A^'  Icguleivs  qitiiiam  cautus,  ei  aaUi 
cantor  formularum,  auceps  gj/llabarum.*  But  there  have  been  lawyers  thi 
philosophers,  liistorians.  Tliere  have  been  Bacons  and  Clarendons.  Th 
such  any  more  till,  in  some  better  age,  true  ambition  or  the  love  of  fiuo 
16 


OF  TIIK   LAW.  SO 

..tr.r.iji"*  tlj:*T  !iiii:!it  T\^\i\t  lotlu*  wii-noe  of  the  law  itsolf,  when  n  little 
'.  I'-l  t'l  ill  tli'-M*  •.«':ii«*  nt*  kii<i\vliHlir(i,  |K*rliu|»H,  wouhl  1h«  vorv  (•oii>i.U-i*- 

*  ir-.-iin-  aii«l  :iMliii«*-  i»f  xUv  U-unuul  in  tlii-so  ri'tin'iiu'ntrt  nu^lit  »'illuT 
\|-- t'fTit*.  «»r  rxi'<-ato  thtj****  <lici2it<'«|  liy  wini'i"  liou<iH.(A')  for  iiiijM'oviii'^ 
■:.  n-tn-n'-hiu::  it-*  Mi|M'rri«iitif«i.  nii'i  ivcdiiciiinir  the  little  contnirictii's, 

•  pr.i«  Ti««'  ••!'  ni:i ny  cfiitiirifH  will  ii«'<H-HS2irily  (.Ti'jite  in  any  hiiinuTi  svs- 
a^k  «hi«li  tli'i-*'  will  I  art'  «lr**)>ly  i'in|»loyi'<l  in  biisini'ss,  aii<i  tlir  more 
jj.-«  1,1  il,f  ikpiti-^oinn.  ran  hanllv  CMin<lesrend  to  eni^aue  iu.     Aii<i  as  ti» 

y^   f  » .  •,  Ti  •t-f^ii -iir  »•  nliBil  ;tnH>unt  M      W  i-»-rtifiMl  anilrr  iIm  pniftwHir'*  hanil;   anil  witltin  •ifi* 

\  ..    .,   ■■    •■!    •I.f  I*    •       r     u|i:-««    lir    ilKiWMSa  «i1ll    .ill'  f    t.illiiiir   thr    lUliir    t<l   Im'  i-allifl    f   Du*    Imf :    that 

1    /  <V     ••  I  «   t-ik4  Hi    h  iii«*-lf  t<i  aili«t)irr  h"  il  •  iilllMl.illy  n«Hl''  Ml   lii-itilhN.  till   li<>  I*  iif  f<iiir   tt-.i:-* 

■  b*  •«■    k**   '      :■'    ai'i.  T.  *■   ri    \\   ilip  *i  r-  ■(  tri-liiitc.  niiil  finir  iikiuIIi*  Tniiu  iKal  liiiit- till  ln'  i*  tiiAMti  r 

..-.■-•''   to  ■  r>  «•  r-  .'i-it.  Im-  19  C'lilrr  «'l   iri»  ••r  l*i<-h'-li>r  •■fci*il  Im  ;  .itli-r  wIim-Ii  hr  !■•■  I>>ijiii  f.> 

<■»•'       ••«    "a     ■-•  aoT    f  « t  .<  h  lAMv  )i-  !■•  tp>iil-  i«ii  iiiiifiiha  in  I'Vi-rv  >i-iir:  iir,  in  i-^**-  nf  ii  iiw.^t- 

L    i.»-     «••»  r    ».t:i  ■  •  ii«ii,t  ••f  liir  |i>i«i»-  d-iii».  i|-i    (•vfvit    tlitf    Ml|«*liil  i>(  that    }iiir  !•■  Mi.  Viiiir'« 

>;'  Mfl.il   tl|»i|. 

■  1  1-ja.*-'    f  f'il  »>ti  !••.  with  a  Mi|i>  fi^i  nf  ^.  Tli-il  tb**  iN-li-.|.tr«hi|i«  ilit  lirr>inip  v-iiil  in  iit**-  nf  n  -ft- 

>-  .            t    :  »  ..  .dra.-.i;*  «,'r.  «  •ti|--;i'|   -f  a'i>  ;i<Liiiri-  in  lli*  i-r-  I— ••••r.  <-r  rhii  takmi/  tn**  iiivr----     f 

I  •«    t-i'     -'  ^-    •«  T'.-       r  »  •  ir.  •!  'iLiil  ff  rii  I -t-  (■•■(-■r  •■?  rivil  li««.  N-ni^  iluly  ••tiii<Mii«lH'<l  »•  !•>  •!■•  !■% 

'U.:.  &     r  ..b^  I.I  :)••    •uti- •■(  Ml   \tiHrii  ilii- t.<i-4  ii-iiiii  U-r  aiHl  |iiM  fur*;  auii  ilial  Ih.|||  ff.|>iifi.ii|f« 

^■•1  «  h  •l.ir«lii|i«  <iii  •  \|<ii-  Hi  ih>-  < imI  •<!  till   i>  It*  .iifi-r 

■rt  !     .«   !p-  f-:««-f*-]    Kt    '    r.i  ^.irt<n,  ah>l  at  n- U  ii-ibi'i^p  rli-ctli'ii :  :.l|il  l»«iiinf  »"nl  in  • -».■■     T  lt    •* 

m;.  •  '»  «■  .ta'fi'ii   All  i  -ii  I'.i'i  ■«  .'ii.tMti  r -if  li.  ■iM-titii iiiiir.  iii>ii-i><«iil<  iir--  (>r  !*•»  fi-arv  t'>j>-ihi-i     i.i.tr- 

l«k  •    f     •      .««.  ■■••1.1  III  lull*  r  of  •••'.I*'    <•!-  tiijr.  rft  Ih  mir  nilkil  i<i  iltf  Kir  »ltliiii  fli*-  tiim-  l>  I'nf 

I  tV  \iB  i">.-y    -f  «•«! -t  ! .  till  ■•  h  l.ir*  of  ltii«  liMiili-<i.    ■  l«-iii|e   linl.v    ailtii<iiralH^I    ihi    In   |iv    i<y    l>i<-    M"" 

r  •»  'I  M  *  •■  -  f»*:.  -  S  ■  tr>.    .1    ji..i!irt>->i  itinl  ■  !■  u.  •  II'  i  iiii*!  |ir<4-t>'r*.)  ••!  •••■•••rtiiitf  tlir  |>r  •fi-rh-n  •  I  ihr 
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the  interest,  or  (which  is  the  same)  the  reputation  of  the  universit 
I  may  venture  to  pronounce,  that  if  ever  tnis  study  should  arrive  1 
porlection,  either  nere  or  at  Cambridge,  the  nobility  and  gentry  < 
would  not  shorten  their  residence  upon  this  account,  nor  pcrhj 
worse  opinion  of  the  benefits  of  academical  education.  Neither  si 
sidered  as  a  matter  of  light  importance,  that  while  we  thus  extei 
*^1 1  ^^  university  learning,  and  adopt  a  new  tribe  of  citizen 
■*  philosophical  walls,  we  interest  a  very  *  numerous  and  ver 
fession  in  the  preservation  of  our  rights  and  revenues.*" 

For  I  think  it  past  dispute  that  those  gentlemen  who  resort 
court  with  a  view  to  pursue  the  profession,  will  find  it  expedient, 
practicable,  to  lay  the  previous  foundations  of  this,  as  well  as  ever 
m  one  of  our  learned  universities.     We  may  appeal  to  the  expei 
sensible  lawyer,  whether  any  thing  can  be  more  hazardous  or  ais< 
the  usual  entrance  on  the  study  ot  the  law.    A  raw  and  unexpc 
in  the  most  dangerous  season  of  life,  is  transplanted  on  a  sudden 
of  allurements  to  pleasure,  without  any  restraint  or  check  but 
prudence  can  suggest ;  with  no  public  direction  in  what  course 
mquiries ;  no  private  assistance  to  remove  the  distresses  and  dii 
will  always  embarrass  a  beginner.     In  this  situation  he  is  expect 
himself  from  the  world,  and,  by  a  tedious  lonely  process,  to  extn 
of  law  from  a  mass  of  undigested  learning ;  or  else,  by  an  assidu 
on  the  courts,  to  pick  up  theory  and  practice  together,  sufficient 
for  the  ordinary  run  of  ousiness.     How  little,  therefore,  is  it  to  b 
that  we  hear  of  so  frequent  miscamages ;  that  so  many  gentle 


"Hitherto,  however,  the  study  of  the  law  at  the  English  universitit 
cultivated  with  much  success,  even  where  facilities  have  l)een  afforde* 
a  professorship  of  law  was  founded  under  the  will  of  Mr.  Viner,  and  Bh 
first  Vinerian  professor.  The  professorship,  although  commenced  und< 
auspices,  has,  according  to  Mr.  Christian,  long  sunk  into  the  inglorious  < 
the  stipend.  But  the  report  of  the  Oxford  University  commission  giv« 
for  expecting,  not  only  an  active  revival  of  the  duties  of  that  learned  pi 
the  e^tablidhment  of  a  law  school  in  the  University,  on  the  ver>'  princ 
for  by  Blackstone.  From  the  Downing  professorship  of  law  at  Cambri 
1800,  results  equally  beneficial  may  be  expected.  In  the  latter  universit 
law  classes  (in  which  English  and  international  law  also  find  place)  hav> 
past  been  working  with  good  results.  The  evidence  taken  by  the  uni 
sioners  is  much  in  favour  of  the  present  system  ;  but  they  recomm< 
fusion  of  the  studies  of  English  civil  and  international  law  with  a  board 
"  The  faculty  of  law,"  they  say,  **  should  embrace  an  examination  of  the 
which  existing  systems  of  laws  are  founded,  and  investigations  of  th 
which  all  laws  ought  to  be  founded."  And  they  are  of  opinion  that  tib 
professional  e<lucation  should  be  laid  at  the  university.  Within  the  las 
additional  fticilities  for  this  study  have  been  afforded  in  the  metropolis. 
slii|)8  of  law  have  been  established, — the  one  at  King's  College,  the  othe 
University,  where  courses  of  lectures  on  various  branches  of  the  law  are 
lecturefi  are  also  regularly  given  at  the  Incorjiorated  Law  Society. 

It  has  long  been  much  regretteii  that  no  j)art  of  the  resources  of  th 
should  be  devoted  to  the  endowment  of  lectureships  on  the  various  bran 
and  to  a  genend  scheme  of  legal  education.  It  is  to  the  honour  of  th^ 
of  these  institutions  that  they  have  at  length,  and  after  much  deliberat 
to  wipe  off  this  stain  on  the  character  of  the  Inns  of  Court  as  seminarie 
ing.  A  scheme,  which,  if  not  so  comprehensive  as  the  subject  would 
mirable  commencement.  Jias  l>een  adopted  by  the  Inns  of  Court,  wher^ 
have  been  established  on — 1.  Constitutional  law  and  legal  historj' :  2.  Ju: 
the  civil  law ;  3,  The  law  of  real  property  ;  4.  The  common  law  ;  and  5.  B 
attendance  at  tlie  lectures  of  the  readers  is  now  compulsory  on  all  candi< 
who  had  not,  by  the  first  day  of  Trinity  Term.  1852.  kept  twelve  terms.  E 
held  on  the  subjects  lectured  upon,  and  studentships  and  certificates  of 
Ferred.  It  is  to  be  maturely  considered,  liowever,  whether  thej»e  exam 
not  be  made  compulsory  before  any  law  degi*oe  is  conferred. — Stewart. 
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M  f^row  wvary  «>f  ^}  iin[»roniiHin^  a  Hoareh,(/)  and  addict  tliotnfK'lvoa 
jnai«erotriit>.  or  i>th(*r  lr<«<<  iniKH'iMit  jmrsiiitH ;  and  that  wi  many  )H*rs<>n4 
«  cmfiacity  cuitUM*  thcni^flvitt  at  first  Hotting  out,  and  eon  tin  uo  evv.r 
oxaleil  durin;;  !ne  ivniaiinlor  ot*  thoir  livi*H. 

rat  want  of  hhik*  a<«i*<tanc<*  in  tlie  rudinioiitH  of  Ic^l  knowledge  ha» 
to  a  pnM"ii*t\  whirh.  il'  rver  it  had  /rrown  to  he  /;i*noral,  niiint  r^oo 
i  of  tfxtn*ni<']y  •|M*nii<ii»u>»  <'«»nH<»qm'nfo.  I  moan  the  custom,  *• 
vi*r\'  waniily  n-4-i»iiiriu*niiv<l,  of  dro|)])in^  all  lihcrul  (Hlucation.  as  (»f 
;ud«*nti  in  tlt«*  l:iw.  and  placing  them,  in  its  stead,  at  the  di^sk  of  somo 
rney.  in  «»p)it  to  initiate  them  early  in  all  the  deptim  of  pnictice,  and 
a  mon^  dextcron-*  in  the  nitM'hanical  imrt  <d*  husiness.  A  tow  instance!! 
ir  |K*r^)ii'«.  I  ini*n  of  ex<'ellent  learning  and  nnhlemished  intei^rityj 
te  iif  thi<«  ni«*(h(Hi  nf  tnluration,  have  shone  in  the  ton.*most  ranks  of 
i>nle«|  Hinie  kiinl  of  sanction  to  this  illiU'ral  fiath  to  the  pnftession, 
1  many  |ianMit>,  of  short -?«i^hte(l  jud^nent,  in  its  favour;  not  ct>n- 
ftt  thvre  an*  M»tiie  ^*nius<*s  forme*!  to  overcome  all  disadvanta;;es,  and 
NUi  h  |iarticular  inManres,  no  ^*nenil  rules  can  Ik*  tormiNl ;  nor  ohserv- 
i»^*  very  |N'r•oI|^  have  fri'tjuentiy  ri'i'om mended,  hy  the  most  ton*ihle 
ipl«-*.  th«*  di'*|Hwal  of  thfir  own  otfsprin:;,  a  verj*  different  founihition 
ti«-s«.  a  reiTiilar  at-aih*niiral  (*«lucation.  lN*rha|Mt.  ton,  in  return.  I  could 
th«-ir  i'Vi"*  T«»  iiur  ]»rinei|»:d  S4»als  of  justiee.  auil  suj^tjest  a  few  lines  in 
inivt-r^ity  h-arnin;;:!  m/'  hut  in  tliese,  all  who  hear  me,  I  know,  havo 
•wntol  nie. 

lhen'fl»n'.  ihie  allnwance  for  one  or  two  shining  exceptions,  ox )H»n en (h? 
QS  fit  lon*tfll  that  a  lawyer,  thus  iHJucati'd  to  tlie  har,  in  sul»servienco 
■*  and  f-'iliritiir^,!  n)  will  find  he  has  U'^^un  at  the  wn>n^  end.  If  pnu*- 
wh«»If  he  i«*  taiii^ht.  pnirtirr  must  als«»  he  the  whole  he  will  ever  know: 
tructtti  in  thi*  elements  and  first  prini-i]tl«*s  u]N)n  which  the  rule  of 
fiiundf^i.  the  l«-a<^t  variaticm  fnmi  i*>tahlishfd  pn'ee<ients  will  totally 
I  U-wilii»T  him  :  if't  lt.r  srri/tftt  ^.•c^»0  i**  the  utmost  his  kiiowlinl^o  will 
!••  n»iiM  nf\fr  a-pir»'  to  form,  aufl  seldom  cx|M'et  to  eoTnpn'iiend.  any 
•Imwn,  >i  i*rt  'Ki,  truru  the  spirit  of  the  laws  and  the  natural  founda- 
ti«*' 

thi-*  all:  f'»r  a**  fi*w  persons  of  Mrth  or  fortuFie,  or  even  of  r#.».* 
"vlai-ati'iri.  will  -uhmit  ti»  the  tlrud^eri'  of  si»r\*itude,  and  the  *• 
•ur  i*f  (-Mpyini;  tht*  tnish  <»f  an  offii-e.  t  sh«»uld  this  infatuation  pn^vail 
•idtTahle  ili'^rnt'.  wi»  mu?*t  nirely  exjK'ct  to  siv  a  gentleman  «if  distine- 
mirii:  at  the  har  And  what  the  eouMMpience  may  l»e.  td  have  tho 
•  rfi  and  •  nri'P-emriit  of  the  laws  ( whieh  inrlutle  the  entin*  di*i[io«;il 
I-Ttii-*.  lilM-rtii"*.  and  Hviwifall  whf»llv  int«»  the  hamls  of  nliM-un-  nr 
••n.  i-  niatt«r  *t\'  vrrv  pult!i<'  c»>nceni. 

nv«*itirntM*^  hen'  |Hiiiit(*4l  out  can  never  he  elTtH-tually  pn* vented,  hut 
a'-aih'Miital  e<hii-.-t-ii>n  a  pn'vious  step  ti>  tlie  pnite^i^iion  of  theeommon 
t  the  viitie  till)"  niakiu!;  the  ruilimentx  of  the  law  a  part  of  a<-a- 
K:atii>n.  F*>r  •>•  ii>rire<^  are  of  a  so<*iahle  di*4|M»sition.  an«l  Hourish  U'st  in 
irirhiHNl  of  ea«  h  other;  nor  i«*  then*  any  hnmeh  of  learnin:;  hut  may 
ri'l  impn»v»"l  hy  a— •i-tame**  ilniwn  fn»m  other  aiis.  II*.  t  herefon*.  t  he 
r»ur  lauo  hath  foniied  Ixith  hin  st*ntiments  and  <tvle  hy  iK'nis^il  and 
TtLe  pure?*t  « ia^'»i<-al  writei>.  amon^  whom  the  liiMorians  and  oratoni 


in  Ik*  t^'fftx  |.-     !•  cl  lawrT.  hM»  *  Th*  fmr  hi.-li»^t  ji»-lKiil  nlB-"*«  wn*  4t  tli«t  linn 

•  vli  |«iurv    4  Xiim    « II      .rr<  ••  ti{»-ii  ilti«  flll--Mi>  gt  n*i>tfi' n   !«••  -if  wbum   |i*il  twti  fr't<>««  ••!   ^W 

«r  m0  »4'<Y  I  «  'i«ii«i     •  n-  ■••.•rr.  or/v*.  S>uU  <^•ll••c:  Oh-  tb'r.  •tu'k'nt  itf  llinat  <'hiirrh;  «a>i  tb* 
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will  best  deserve  his  regard ;  if  he  can  reason  with  precision,  and 
meut  from  fallacy,  by  the  clear  simple  rules  of  pure  unsophisticatt 
can  fix  his  attention,  and  steadily  pursue  truth  through  any  the  \ 
deduction,  by  the  use  of  mathematical  demonstrations ;  if  he  has  en 
ceptions  of  nature  and  art,  by  a  view  of  the  several  branches  of  g 
mental  philosophy ;  if  he  has  impressed  on  his  mind  the  sound  n 
law  of  nature^  the  best  and  most  authentic  foundation  of  human  If 
he  has  contemplated  those  maxims  reduced  to  a  practical  system  : 
imperial  Eome ;  if  he  has  done  this,  or  any  part  of  it,  (though  all 
done  under  as  able  instructors  as  ever  graced  any  seats  of  leamu 
thus  qualified  may  enter  upon  the  study  of  the  law  with  incredil 
i^QA-]  A^^  reputation.  And  if,  at  the  conclusion,  or  during  *the 
^  these  accomplishments,  he  will  afford  himself  here  a  year  or 
leisure,  to  lay  the  foundation  of  his  future  labours  in  a  solid  scieni 
without  thirsting  too  early  to  attend  that  practice  which  it  is  impost 
rightly  comprehend,  he  will  afterwards  proceed  with  the  greatest 
unfold  the  most  intricate  points  with  an  intuitive  rapidity  and  det 

I  shall  not  insist  upon  such  motives  as  might  be  drawn  from 
economy,  and  are  applicable  to  particulars  only :  I  reason  upon 
topics.  And  therefore  to  the  qualities  of  the  head,  which  I  have  ju€ 
I  cannot  but  add  those  of  the  heart ;  affectionate  loyalty  to  the  k; 
liberty  and  the  constitution,  a  sense  of  real  honour,  and  well-groun 
of  religion,  as  necessary  to  form  a  truly  valuable  English  lawy 
Hale,  or  a  Talbot.  And,  whatever  the  ignorance  of  some,  or  i 
others,  may  have  heretofore  untruly  suggested,  experience  will  i 
affirm,  that  those  endowments  of  loyalty  and  public  spirit,  of  hoi 
gion,  are  nowhere  to  be  found  in  more  high  perfection  than  in  the 
ties  of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  expected  that  I  lay  before 
and  general  account  of  the  method  I  propose  to  follow,  in  endeav 
cute  the  trust  you  have  been  pleased  to  repose  in  my  hands, 
solemn  lectures,  which  are  ordamed  to  be  read  at  the  entrance  < 
(more  perhaps  to  do  public  honour  to  this  laudable  institution, 
private  instruction  of  individuals,)(|>)  I  presume  it  will  best  ansi 
of  our  benefactor,  and  the  expectation  of  this  learned  body,  if 
illustrate  at  times  such  detached  titles  of  the  law  as  are  the  m 
understood,  and  most  capable  of  historical  or  critical  ornament.  ] 
the  complete  course,  which  is  annually  consigned  to  my  care,  a 
♦351  '^^^^^^  ^^^^  ^®  necessary;  and,  till  a  better  is  proposed, I  * 
J  liberty  to  follow  the  same  that  I  have  already  submitted  to 
fill  up  and  finish  that  outline  with  propriety  and  correctness,  and 
whole  intelligible  to  the  uninformed  minds  of  beginnners,  (whom  ^ 
to  suppose  acquainted  with  terms  and  ideas,  which  they  never  ha 
to  learn,)  this  must  be  my  ardent  endeavour,  though  by  no  mean 
to  accomplish.  You  will  permit  me,  however,  very  briefly  to  d 
what  I  conceive  an  academical  expounder  of  the  laws  should  d< 
have  ever  known  to  be  done. 

He  should  consider  his  course  as  a  general  map  of  the  law,  ma 
shape  of  the  countr}%  its  connections  and  boundaries,  its  greater 
principal  cities :  it  is  not  his  business  to  describe  mirutely  the  subo 
or  to  fix  the  longitude  and  latitude  of  every  inconsiierable  hamlc 
tion  should  be  engaged,  like  that  of  tlie  readers  in  Fo\tescue*s  inni 
*'  in  tracing  out  the  originals,  and  as  it  were  the  elemObts,  of  the 
as  Justinian  (r)  has  observed,  the  tender  understanding  ^  the  stud 

I 

(P)  Pee  Lowth'f  Oratio  rVrtcnanfl,  p.  3C5.  (r)  hta'pienhlnu  n(tt4t 

\1)  The  Anftlytia  of  the  I^irt  o(  KiiKland.  first  pnbliehed  Vf'dfntur  tradipr^ste  can. 

AJ».  176<lw  and  exhibiting  the  ortI<'r  Rud  principal  diviaionf  vUi  ainfpila  tradantur : 

of  the  eoeaing  Cbmmentarif^  which  were  originally  tub*  adkue  et  injlrmvm  antW 

mltted  to  the  uniTenity  in  a  prirate  ecmne  of  lectorea  rrmm  tmertnimus.  duo* 
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with  ■  ronltitudc  and  variety  of  matter,  it  will  either  occasion  him  to 
■tu<lii*i«.  or  will  i'arry  him  heavily  throu/^h  them,  with  much  lak)Our, 
lieifpondem^o.  TIicm.*  ori^nals  hIioiiM  Ik*  tnicinl  to  their  ibuntainH,  as 
dintance  wil*  permit ;  to  the  ctistomn  of  the  BritonH  and  (rermans,  an 
r  Cttimr  and  Ta^*itUM;  to  tlie  cmioA  of  the  noKhem  nationH  on  the 
iinl  m«»n»  cspiM-ialiy  to  thow  of  our  own  Saxon  princ»oft;  to  the  rulcH 
An  biw  oithor  let!  here  in  the  dayn  of  Papinian,  or  importe<l  hy  Va- 
bin  •ff»llowerH:  hut  aUive  ail.  to  that  inoxhauAtihle  renervoir  of  r^oa 
iiitie<*  and  learning,  the  fcfMlal  law,  or,  an  S)K*]man(A)  han  en-  ^ 
'  biw  of  nationn  in  our  wentern  orh.  These  primary  rulcH  and  funda- 
i<'iplr^  Nhoiilfl  Ih?  wci;^hiMl  and  <*ompare<i  with  the  preceptB  of  llie  law 
ind  th«*  practice  of  t»th4*r  (*<»untri4*r<;  nhould  Ih'  explained  hy  rc^asonM, 
ly  exampl(*«i.  and  <*onfiniuNi  hv  undouhted  authonticH;  their  history 
!>«luoi|,  tlirir  (-h:iiiir(*s  and  n-vofutionh  (flisiTi'etl,  and  it  should  he  shown 
y  an*  <-4infii*i*t«Nl  with,  or  have  at  any  time  been  affected  hy,  the  civil 
»  «it'  the  kin^lom. 

''  thi^  naturt*,  if  oxn'Ut(*«i  with  care  and  ahilitv,  cannot  fail  of  admi- 
ino«t  UM'tul  and  rational  rntcrtainment  to  students  of  all  ranks  and 
;  mild  yet  it  must  1h?  conit»>«H*»<l  that  the  study  of  the  laws  is  not  merely 

amu<M*mvnt ;  for,  as  a  wry  judicious  writcr(Y)  has  ol»ser\'ed  upon  a 
ifiioii.  thi*  It'arnrr  **  will  U*  ('onsidcnihly  disap|H)inted,  if  he  looks  for 
•nl    without  tho   exiK'n****   of   attention.**      An   attention,  however, 

than  is  usually  IhMow4n1  in  mastering  the  rudiments  of  other  fK*i- 
metimi^  pur*uin;;  a  favourito  nHTeati*»n  or  exercise.  And  this  atten- 
penally  m^v-^iarj'  to  lu»  rxi^rti**!  hy  every  student  u|K»n  everj' <K-casion. 
'ht-s  of  the  law.  a«*  the  formal  proee^^s  <if  eivil  suits*  and  the  subtle 

in«*iileiit    to   Iande<i   pro|K*rty,  whieh  are  the  most  <lifficult  to  be 

ani|erstoo<i.  are  the  least  worth  the  pains  of  understanding,  except 
tie  men  as  intend  to  pursue  the  pndession.  To  others  I  may  venture 
ith  a  -liirhl  altenuion,  the  wonts  nt*  Sir  John  Forteseuefw)  when  first 
uiiil  •ii'teniiini-*  t<»  enini:re  in  this  studv:  "It  will  not  be  ne<'ess4irv 
mail,  a-  mk  h.  to  exaitiiiu*  with  a  cIo«i4>  applitation  the  critical  nieeties 
It  Mill  tullv  K'  suttirieiit.  and  he  mav  well  enoii^rh  Ik*  denominatiHl 
'  and«*r  the  in>trurtioii  of  a  ma*«t4'r  he  tni<*eH  up  the  principles  and 
t!i«'  'law.  even  t«»  their  oHirinal  elements.  Then^fon*.  in  a  very  r».>7 
I.  atpj  with  v»TV  little  labour,  he  mav  U»  sutlieientlv  intornuHi     ^ 

•  •  • 

•  «•!"  hi-  i-tiuntrv.  if  he  will  but  »pply  hi-*  mind  in  pMni  earnest  to 
appnb»'nd  ib«-m.  Kor.  thoui^h  f*neh  knowK'^ip'  as  i>  neeossary  for  a 
nilv  rn  be  a««iiiinMl  bv  the  lueubnitioii-  of*  twentv  vears,  vet,  with  a 
»lerabN'  iN>pipiiat-ity.  that  knowleilire  wlii<*h  is  tit  for  a  jH*r*(m  of  l»irth 
n   may  U-  leann**!  in  a  >in^le  vear,  without  nej:leetin»;  his  otlier  im- 

m- ih»*n»f«in»  1  the  V4'rv  few  I  am  jHTsuadtMh  that  entertain  such  un 
ioh-*  I  if  an  univvrniiy.  a**  ti>  suppoM*  it  intend»Mi  for  men*  dissi|Kition  of 
«u<  h  a<  nii*an  onlv  to  whileawav  theawkwanl  interx'al  fn»m  ehiMliotHi 
»ne.  K'twefU  tin*  n«itraints  <»f  tlie  >rhool  and  the  li<•^*ntiou^n<•^is  ot 
in  a  ealm  niiildli'  -late  of  mental  and  of  nit»nil  inaetivity;  to  the^e 
rive*  ni»  invitation  to  an  entertainment  whieli  thev  never  ean  n-lish. 
loni;  and  illu-triou-  tr.iiTi  of  noble  an*!  in;^*nuouH  youtli.  wlio  an*  not 
irai*ihe«i  anion ir  u-  by  their  birth  and  po— es-ions,  than  by  the  n\i;u- 
*eir  eondu*  t  and  tluir  thirst  at\er  u-ietul  knowle<ltji\  t<»  these  our 
has  eonM-4-nited  tin*  t'ruits  of  a  Ion:;  and  la)H»rious  lite,  worn  out  in 
►f  hi*  callintr;  and  will  iovt'ullv  reflei-t  (if  sueh  n»f1eetii»ns  ean  be  now 
ment  of  his  thou;;btr*  >  that  he  eould  not  nion*etTis-tually  liave  benetited 
r  ei»ntnbut<*«l  to  the  -rrviee  of  the  publie.  than  by  fountlint;  an  insti- 
ll may  in!«truet  the  ri-in;;  i;enenition  in  the  wisthun  of  i»ur  eivil  polity, 
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and  inspire  them  with  a  desire  to  be  still  better  acquainted  with  t 
constitution  of  their  country." 

"  It  is  ^>roix)sed  to  present  a  few  considerations  upon  the  proper  mode  o 
the  i»ractice  of  the  profession  of  the  law  in  this  countr}\  fhey  will  be  • 
practical  character. 

The  bar  in  tlie  United  States  is  open  to  all  who  wish  to  enter  it.  It  is 
the  regulation  of  the  various  courts,  and  their  rules  liave  been  framed  u 
liberal  principles.  Generally  a  certain  i>eriod  of  study  has  been  prescribe 
believed,  exceeding  three  years.  In  some  States,  however,  even  this  res: 
found.  The  applicant  for  admission  is  examined,  as  to  his  knowledge  and 
either  by  the  courts  or  by  a  committee  of  members  of  the  bar. 

The  profession  is  the  avenue  to  political  honoure  and  influence.  Tho 
eminence  in  it  are  largely  rewarded,  and,  with  ordinary*  prudence,  canno 
mulate  a  handsome  competence.  Hence  the  young  and  ambitious  are  fa 
mto  it. 

There  is  a  great — perhaps  an  overdue — ha«?te  in  American  youth  to  en 
active  and  stirring  scenes  of  life.  Hence  it  is  undoubtedly  true  that  man 
be  found  in  the  ranks  of  the  profession  without  adequate  preparation.  "\ 
difficulties  presented  by  tlie  want  of  a  suitable  education  are  overcome  by  i 
application,  and  pei-severance ;  but  more  commonly  they  prevent  permi 
and  confine  the  unlettered  advocate  to  the  lower  walks  of  the  profession,  i 
neither  profit  nor  honour.  Unless  in  cases  of  extraordinary  enthusiasm  an 
are  evident  marks  of  bright  natural  talent*^,  a  young  man  without  the  adva 
cation  should  be  discouraged  from  commencing  the  study  of  the  law.  Not  th 
or  classical  course  of  training  should  be  insisted  on  as  essential, — although  i 
of  the  higliest  imfiortance.  Classical  studies  are  especially  calculated  U 
mental  faculties  in  habits  of  close  investigation  ana  searching  analysis, 
form  the  taste  upon  models  of  the  purest  eloquence.  The  orators  and 
Greece  and  of  Rome  are  a  school  in  which  exalted  patriotism,  high-toned 
and  a  generous  enthusiasm  can  be  most  successfully  cultivated.  With  a 
education,  however,  many  a  man  has  made  a  respectable  figure  at  the  bap. 

Lord  Campbell  has  said  that  **  he  who  is  not  a  good  lawyer  before  he 
bar  will  never  be  a  goml  one  after  it."  It  is.  no  doubt,  highly  necessary  t 
of  prej)aration  should  be  years  of  earnest,  diligent  study  ;  but  it  is  entire!; 
wiy,  with  us,  that  a  course  of  three  years'  reading,  at  so  early  a  stage,  will 
lawyer.  In  truth,  the  most  important  part  of  eveiy  lawyer's  education  b 
admission  to  practice.  He  that  ceases  tnen  to  follow  a  close  and  systemal 
reading,  although  he  may  succeed  in  acquiring  a  considerable  amoun 
knowledge,  from  the  necessity  he  will  be  under  of  investigating  diften 
vet  it  will  not  be  of  that  deep-laid  character  necessary  to  sustain  him  in  eve 
It  may  be  safe,  then,  to  divide  the  period  of  a  lawyer's  preparation  into— 
of  two  or  three  years'  reading  before  his  admission,  and,  second,  one  of 
years'  close  and  continued  application  after  that  event. 

At  the  commencement  of  his  studies  in  the  oflice  of  his  legal  preceptor 
maxim  by  which  he  should  be  governed  in  his  reading  should  be  non  mul 
Indeed,  it  was  an  observation  of  Lord  Mansfield,  that  the  quantity  of  pro! 
ing  absolutely  ne<'essary,  or  even  really  useftil,  to  a  lawyer,  was  not  so  great 
imagined.  'The  Commentaries  of  Blackstone  and  of  Chancellor  Kent  sh 
and  read  again  and  again.  The  elementary  principles  so  well  and  elegai 
and  illustrated  in  these  two  justly-celebrated  works  should  be  renderecf  fe 
form,  too,  a  general  plan  or  outline  of  the  science,  by  which  the  student ' 
arrange  and  systematize  all  his  subse<|uent  acquisitions.  To  these  may  \h 
}>ooks  of  a  more  practical  coHt ;  such  i\s  Tidd's  Practice,  Stephens  on  Pleadir 
Evidence,  Stephens  or  Leigh's  Nisi  Prius,  Mitford  or  Story's  Equity  Pk 
with  such  reading  of  the  local  law  of  the  State  in  which  he  purposes  to  se 
necessary',  make  up  the  host  part  of  office-reading.  It  will  be  better  to  li 
tere<l  thus  much  than  to  liave  run  over  three  times  as  many  books  hasi 
ficially.  Let  the  student  often  stop  and  examine  himself  upon  what  he 
would  be  an  excellent  mode  of  proceeding  for  him,  after  having  read  a  le 
ter,  to  lay  aside  tlie  book  and  endeavour  to  commit  the  substance  of 
trusting  entirely  to  his  memory  for  the  matter,  and  using  his  own  Ian 
having  done  this,  let  him  reperuse  the  section,  by  which  he  will  not 
what  parts  have  escape<l  his  memory,  but  the  whole  will  be  more  certai 
ui)on  his  mind,  and  become  incorporated  with  it  as  if  it  had  been  orig 
work.  I^t  him  cultivate  intercourse  with  others  pursuing  the  same  stv 
verse  frequently  upon  the  subject  of  their  reading.  The  biographer  ol 
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%s  •^r«l«-'l  «■!"  hiiil  th  iT  ■•  li»*  f.-ll  into  lhi»  W;iy  «tf  |iiirt!ll;!  r;i-i«-*,  (:!-*  tllfV  rail  il,) 

•  i?iij-r"K«-i  liiiii  iii'l  II'*  w.i*  111'!-!  "^i'li-ililt.' ot"  Hiv  )>fiK-tit  fif  fliM-our'^** ;  l«n'  I 
•-«i  iiLiii  ••:!•  Il  ''.i^  iii.ii  i  it''<T  ii:<*  «l;iy'«  p-iiiiiiijirMit  hi<  iii;!lit's  <*oii;;n'>s  witli 
•iial  Ir  ••III*.  x%  li.iN'\.T  !ii»*  -(iJ'iiM-i  «•.!■•.  Ii»'  iiia'b'  it  tli"  siili;i«'i*t  of  (liM'iiur'*f  in 
•>  :  ••>r.  -.til  11*'  I  :'-i'l  lii.mv  tliiiiL'*  wiiii-li  I  uin  «<'iis)M«*  I  liir;|!ot :  luit  I 
ml,  t;i.it  If   1  h.i'l  ••li-  ••  talk'  1  iivi'f-  \>h.it  I  h.i'l  rt>a>i.  1  iifver  forgot  tlmt." 

•■«i-.ir«i-.  sTtll  <!•  (••-li'l   iii-iii  w}i  tt   III.;.  )•«•  ffi-infii  tli«*  iii«*ntal  tt*iii|N*niiiii'i.t  i>t' 

litui-*  IV  «lii«  -J  1 !>•■  i-an  "•*  \\*'A  «i!i-frv«'  ii"  hi-,  iiiuin-'liat'^  jins-^'iitur:  uiiil 

'•\--:iit  i  .!•  •  ••I'Jsii ji\  111  ill*-  "•■I'-i  ii<*ii  «■!  till*  \viirk*i  til  III*  plarfMi  in  fiis  lianil*. 

•  r.ii  i'-ir I  *t  III!  II.'.     N«»  l.iw\  «T -I'M-^  hi*  iltitv  who  iiot»*«  nut  f'ri*iiUi'ni!\ 

>  -ii.-l' ;.t.  -h'lt  ni*-i*-i'.  .1-  itu  niii-«iitani  iii«Mn'«  <>!  **\(-itin;;  liiin  trt  :ittt'ntii*ii 
tr...ii    t»it   .11  xril'-r  V*  i<  •i>i.i»'  -ui-li  an  :iri|ii.iint.-inri'  wiili  thi'  rharui'tiT  **(  hi'* 

•I — it-'|ai<kn r  -:•••.% in---,   it- f»in«-«'ntrjifiv«*n»-"- or  «li'ii"iir'*iv»'n»'<'* — a."*  ti» 

•rrn  a  |ti>l:*iiii-ni  .%•>  (n  -AM>-!hir  1m*  P-<|'nr«*4  tli*'  I'urli  or  tin*  >|»ur.  It  in  :<n 
^•l^.iiii.iji*  toa\"iiiij  III  in  :«>ii.i\i-a  i'.i'li«  ioM"  .iipl  *x|'i'ri«*n4*«*(i  ti'i(*nil  wati'Ji- 
1\  h.- ]'r<*^r«->  .i:i  i  •  ••ii.|«>tfiit  t«i  liiriM  I  liiiii  wlit-n.  it' l**t't  to  liiiavU'.  he  will 
■ly  v>.iii'li'r  :ii  «iii  Un*-'-   •ii>i  •Liii;5»*r. 

1  t'l  til**  iii"ri*  rli  •:>iu-.'li  .iii'i  *'\t*'iflt-l  riiiir-*  of  r<M'lin;!  whifli  ni;iv  ainl 
|ir<i>fi  Mt*-*l  .il*»T  M'(:ii:-:'iiiTi  to  tli**  Imr.  tin*  ii*iii.trk«  nt  «iMi'  of  tiii*  ino?*t  <ll«" 
ii*!i.  wli'i  li.i\i-  •  \*t    L'«.i'»'*i   till"  .\i!i**riiMii  liar.  \vliii*i*  i>Hn  i'\aMi|>l«*  lia**  ••n- 

.iii-rr.it"<i  !>i--:r  \  iln  '.  in  iv  I itiirinifl'-l  I«>  th ii<ii'«  i-nn-iiliTation  of  th>' 

rii*Ti-  .ifi-  :«'•  \iiv  •l.tli-ii'iii  nii-th>Ml«  lit' jii-|iiiiiii.:  a  kiii\vl«*ii^*i>  nt' tli«*  Liw-^oi 
ai-  I!ira«*'  l^nii-;,  ^i:t.  Ivlivapl  l:!^'liiiiiii.  /.  ■,  '  .  •/  -t  .{>*■>  t- -in.!.  v«il.  xi\..) 
h  ••!  t!i*-!ii  !ni-i)  li.i\*-  «uii  ••f'l.-il  jti  piiliiii-  •■-;:iii.iii"n  In  an  alni«*^t  cijiliI 
!*■  ■•!  th*-ta.  Mil  •il  Hi  IV  U*  iMllfil  th**  tiM  vr.w.  i-  a  lui-tlnHliial  »tii<l\  ot'  thi> 
•■;n  '»!   I.iw.  .iii-l  lit'  i:-  :rr<iiiipU  iiii<l  rfi-<*ii<.  If  j:iiiiiiiL:  with  tin*  f'nnihiiiit'iital 

•-•  aii'l  i*'H»ir'-.  .ni'i  ii-ii"!!  ii^  th**  •h'r.v.iiiVf  tTaiii!i*"»  in  lii;:i(*al  •*u«'i -^-inii. 

l:iTf*r.il  '>nt>i*-<  '*>  in  •hii*  «irili-r:  h\  Hiiirli  th*-  "in^h-iii  ai'ifniri—  a  kiiiiivh*4l/«*  nl' 

fill  nil**  III  11!  <li-|Mi r*:ii*nt«  «■{'  th*'  -i-i^-ii'  *'.  an-l  ji-arn"  tn  f'l-i*!.  li.-*  nnirh  a<  tii 

.•  :ii  r.  iriii  •ij\   v*.r!i  lin-   "•x  «t«*lii   an«l   "Mi*!    lint.       1  lif  olh»T  i".  to  ;*i't  an  oiit- 

•  \ -:.-ii  f-\  !/.••  .ii|.'!  •  ••:.iiiii-iit.ii  :•-->.  all  i  !•»  Mil  it  U]- h'  ilf^nltiiry  nMiliii:; 
.i:i'l  :.'j.iirr-.  lii-.t-inj  !■•  tii"  h'-M!  •'*  iii«-  -Ml- m'.  w:lli«iiil  niuili  >ha|ii'  «■! 
ill*'  kn'>i\l'->l_-t' -•■  ;;i  iiuiii-il.  lint:!  .:  :-   j'\«ii   l-\   .ii'.«-  i;_M!:i»n   in   tin*  i-»iui:^ 

A  J- •  I -l  •  il  ■•:   ',  is\  iii.i\  l».- j  I,:  :.._•.-:  I,. 1  I.-,  a  :  i  .1.  >•;  !!<mI>!*- ni.iii    in  ti.-- 

•  *.■  •  .  -i-  -  III  i  ■  ..•  I  ■.'  1  .■  .ir-  •■?:•  :i  -.i'  -?:•  »  .  i-ii:  :  ii--  |  :-.r — :>iii  it  i«Ii  kiMU « 
:'•'  '-i  ■  ■.  :•■  !■■    :.!t   m  .-i  ••?ii'iiu.il  «.iy  i-:   :i..ik.!i_*  i  jj*  it  l:iw\.-r."' 

>    !;.■.%■.    •  ■..■    :■■.      •  ^  ..'I,'  •  "til-t'  III     !•■  t'l    MJ   lit  i\     I  ■■  ■    I   II.  •    !•  il.       TJli'   whi>ir  •«liSji-i  t 

r.--  ?.-  k  1-.   Ill  i  :  .-■  ■  ."li-i  .it"  |ir -i-ni!  >  -u/,'-  •••■■l.     All  tin-  hii.,k-»  n.iiu«"l 

witlii'i  rr.*"  -Ill  I'  •.'"-  ••■aili  :  -ii'ii.'  i.i  i\  )-•  ii!i..r:i-l.  *.;  ntlii-r-  niav  h**  *iili*!!- 
:*  I  ■  .  !-■■*■■■»■■.  '  ■•  ■  ■:l.••^"■  It  i!  n  k  <•■■!!.•■  !■•  I -n: -IP-  .11:  ■.  •■!:■■  I -rail-  h  liif  tiNi  {••nj  a 
krs'  1  W  *.•  I.  ':.  »•  .-  t'Miil  til  I 'I'  t  11*-  «  ."■•.  t  il*-  I.i-f  Ii»*-  h*-  .•!•*  m.iv  I  *•  a'h'jiti  -1 
i  •!.ri,«  -    a  I.  1  I'll  -:|'-  I  -  ■  J:riltaMi*«  in-i\    w    :'i   *).••  ti:  -?   llji*^'. 

'.•T*ii  ^Np  I".-'  r  1 .  -  II  il*'"-  Mi-?!*!*  ■•*  M.-- < '■••iivpi*!  I,.iiv.  Kf.«v.''«'-i  Hi-iiir*. 
I, -Is  I.-IW  li  ■'■«■::- 'Il  ^  *'hail'-»  \".  Il.iil  i:m  •<  Mi-i'li--  V  •*••.  Pali viiipl**  ••n 
'-r!\       \V*  .•■  •    .11   (.1,  M.--.     Fiiit-Ii  *  l.i-.v.      !»«.'!.'!  .in  I  >'ii*|.iit.     hittlt'tmi ^ 

•  •^.-  ujN*.  I.  :r;.':..ii.  I'L-^tnn  «in  11^  i  i:*-*.  Ki-arn  •  mii  <  >niinjri-nt  I{*'ii..iiii- 
I'l-i'i-    I'i-'i.  ;  -r.i'i-'.      !*r*'-r '!i    iiii    Al-!r;i«T-.       I'f*--:-!!!    *»i\    * '«invf\.ini-iiij. 

r.'j  i.:y.     >:■■[•.  -    1 -.'i.";    .'nii-|iui«ii'tpf.      r«iw*'.;  "n   M-itij.iji"-.     Hu-mi   m;i 
i.-r*  .  Il  r*.  -    till   r- ■;-♦'..     Mij-it-n  I'll  ri«wii>.     .'*i,jil*n  ••n  V.-iplnr*  an*!  Tii!- 
■■w*!!     Il  l».\>*-.     .'   •'ut!i"ji  Wi]!-.. 

I- r.  !':f\!ii\..  \\  '  l!i'iiNi»  >••!!. .«r^  I'r.n?:  ■••.  Ti'i  l'-*  Tr  i.-iif*'.  Sti^j.h*  m 
:.  \V.;i;i:,,-\^  imI  I,,  lir.'.-iij.  it  ..n  Kvul-n  .■.  MiM-.i'il'^  K  <iiiiy  I'Ii«iiilinj. 
T  :!i  Ki'riv.  N' M  III  I  -  « '»i.i!i.-.-rv.  <  m  f-ii-v  iMi  )'.^|'.:::y  K\  ;'l*'n«*'. 
t*  «n:»  h'i;«»::'  -n -.  I!  i!«- -  I'li-i-  «•?  :)i*'  •'.■•■•ii.  J-'-'-liT"  <'»-own  I.iw. 
r*.  :iir.-.  "'-iK.  -  [ri.!::!**-*  rHrrlll.  Kn-- 11  ••!.<:  i:i:f- an-1  M  •..hnfMii' T". 
"r.i;.  :.  »I  \'.\    ii  :.  *  'i.rtx  ■  n  '  '•  vmisi  J  I.  iw, 

»%:.  «N-'  I  \:» '  ^  •. :  "N  M  !  \\% .  I'-ji  I  .'ni',:  '«  N  i":.  1  an-l  r.''.i?iii!  1.  u-. 
.Iw*-    I- ".1.    ••    I',-    ..       h*Mi!i.  It.  .]■!  -    I?.-:  -i:'.'-.      V..!!.r»    l.iw    i-t"    Niri-.i:-. 

•  k  *Ji  I-"':   f.'-^  i'  ;"■  i     ■  -Tir  I-    W-r  fiff"  ii  t'-  \m''.i>-  i-l' r.  !t\  i;';''*--h  *••  -k  •!•■  K-i-* 

Ma<  kiii:  •-}!  -  1«  ..in-i'.  \Vi..-.»:,  II \  ll!<t'ir\  •'*  lii'*Mi.itii<i..il  I.iw.  II. •^in- 
■.•l?\  ll*-y-'r!-  '  ■ «— -  :ii  I  ill- "^'iiri'iip  < '■•iirr  r,  ."^  I»mii!  iii'»  .\«l*ji::- il:\  IViiti'''. 
:titI'»\*j    I  \M       I'.li.'..  hi-ii'ii!.'v  I'.rt  II.     Hall  nii  -  « '.in^T-.Tiiii.'?!  i|  ||.«!i.*  \ . 

•  li'i'iii*.  I».  I.'.ljii  ■■.  w;!l.  >:.'*'l..r'--  ln?n»ihi-V"M  Tli.-  K'-«l*T:ili««t.  Ii.i  * !»» 
i-T  T'lti.  II.  **:■'  V  .  f.  ?';.*  <  ■  If*  •'i:i-n.  Ui!lwn'-  ( '<>ii«':!ii:;nnal  Vn-w*. 
'-.*  r  r.nm.r\.     'Ml.-'m'  W.:!;-.  vl.  ..     All  li:*- •*.:-*••»  tin  tl.*- Suhji-ft  in  :li»» 

Liw  — Ilu'!.r-    !I  ■: f  .TuTiii-  •'.      «i.?'l"»n'*   IL-»  ':v  if  tl..*   Ui-*»  aiil  Till. 
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chap.  44.  Justinian's  Institutes.  Taylor's  Elements.  Mockeldy's  Comp 
quhoun's  Summary.  Domat's  Civil  Law.  Savigny's  Ilistoire  du  Droit  H4 
ny's  Traits  du  Droit  Komain. 

VII.  Persons  and  Personal  Property. — Reeves  on  Domestic  Relations. 
Infancy  and  Coverture.  Roper  on  Husband  and  Wife.  Angell  and  Amc 
tions.  Pothier's  Works.  Smith  on  Contracts.  Jones  on  Bailments.  I 
nients.  Story  on  Partnerships.  Bylee  on  Bills.  Abbott  on  Shipping.  ] 
ranee.  Emerigon  Traits  des  Assurances.  Boulay-Paty  Cours  de  Droi 
Story  on  the  Conflict  of  Laws. 

VIII.  Executors  and  Administrators. — Roper  on  Legacies.  Toller  t 
Williams  on  Executors.     Lovelass's  Law's  Disposal. 

Very  few  Report  books  are  set  down  in  this  list  as  to  be  read  in  course, 
reading,  the  student  should  constantly,  where  it  is  in  his  power,  resort  to  an< 
leading  coses  referred  to  and  commented  upon  by  his  authors.     In  this  wa 
them  more  intelligently,  and  they  will  be  better  impressed  on  his  memory 

It  is  believed  that  the  course  thus  sketched,  if  steadily  and  laboriously 
make  a  very  thorough  lawyer.  There  is  certainly  nothing  in  the  plan  bey 
of  any  young  man  with  industry  and  application,  in  a  period  of  from  Ave  t 
viiiih  a  considerable  allowance  for  the  interruptions  of  busina^s  and  relaxati 
have,  however,  certain  fixed  and  regular  hours  for  his  law-studies,  and 
huffer  the  charms  of  a  light  literature  to  allure  him  aside.  The  fruits  of  sti 
gathered  without  its  toU.  In  the  law,  a  young  man  must  be  the  archit€ 
chara<^ter,  as  well  as  of  his  fortune.  **  Tlie  profession  of  the  law,"  says  . 
tliat,  of  all  others,  which  imposes  the  most  extensive  obligations  upon  tl 
liad  the  confidence  to  make  choice  of  it;  and,  indeed,  there  is  no  other  j 
which  the  unassume<l  superiority  of  individual  merit  w  more  conspicuously 
according  to  the  respective  abilities  of  the  parties.  The  laurels  that  grow 
precincts  are  to  be  gathered  with  no  vulgar  hands :  they  resist  the  unhi 
like  the  golden  branch  with  which  the  hero  of  the  ^neid  threw  open  thu 
gates  that  led  to  Elysium.'' — Siiarswood. 


SECTION  II. 


OF  THE  NATURE  OF  LAWS  IN  GENERA] 

Law,  in  its  most  general  and  comprehensive  sense,  sijo^ifies  a  ru 
and  is  applied  indiscriminately  to  all  kinds  of  action,  whether  anim 
mate,  rational  or  irrational.  Thus  wo  say,  the  laws  of  motion,  of 
of  optics,  or  mechanics,  as  well  as  the  laws  of  nature  and  of  nationi 
that  rule  of  action  which  is  proscribed  by  some  superior,  and  whicfa 
is  bound  to  obey. 

Thus,  when  the  Supreme  Being  formed  the  universe,  and  created 
of  nothing,  he  impressed  certain  principles  upon  that  matter,  from 
never  depart,  and  without  wliich  it  would  cease  to  be.  When  he  put 
into  motion,  he  established  certain  laws  of  motion,  to  which  all  ma 
must  conform.  And,  to  des^'cnd  from  the  greatest  operations  to  t 
when  a  workman  forms  a  clock,  or  other  piece  of  mechanism,  he  ee 
bis  own  pleasure,  certain  arbitrary  laws  for  its  direction, — as  that  th 
describe  a  given  space  in  a  given  time,  to  which  law  as  long  as  th 
forms,  so  long  it  continues  in  perfection,  and  answers  the  end  of  its  : 

If  we  farther  advance,  from  mere  inactive  matter  to  vegetable 
life,  wo  shall   find  them  still  governed   by  laws,  more   numerous 
equally  fixed  and  invariable.     The  whole  progress  of  plants,  from 
*.>oT     tlie   root,  and   from  thence  to  the  seed  again;   the  method 
*^'  J     *nutrition,  digestion,  secretion,  and  all  other  branches  of  vitJ 
are  not  lell  to  chance,  or  the  will  of  the  creature  itself,  but  are  pert 
wondrous  involuntary  manner,  and  guided  by  unerring  rules  laid  d 
great  Creator. 
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;!.^n.  i*  lln»  tTnoral  »ii •unification  of  law,  a  rule  of  action  (lictatcHl  by  ' 
••  ri'ir  U'iii^:  iimi.  in  those  rivutiircs  tli:it  hnvo  noitliiT  the  |m»w(T  t4> 
•r  ti  will.  Miih  luw<(  niiiHt  be  invuriably  obeviHl,  ho  lon^  as  the  crealuro 
-.M«.  t'*r  il'«  f  \i**t«-n'-r  (leiH'nfl**  on  that  ohtMlienee.  But  hiwH,  iu  their 
thm-l  ^•n'Mv  aii'l  in  whirji  it  is  f>iir  present  liiisiness  to  ronsiiler  them, 
i«*  nii**<i.  n<it  <fi'  aeihiri  in  general,  but  of  humttn  action  nr  eonchiet;  that  ^ 
-^v-t>|it.«  by  whii'li  man.  the  noblest  of  all  Hublunary  )NMn«xri,  a  cn*aturu 
w.iK  Uith  n'a«"ii  aiHl  t'lve.will.  is  eommaii<le<l  to  ntaku  use  of  those 
,71  till'  i^'iii-rai  I'l'i^ulation  nf  his  iM'haviiMir.* 

•  •ri«:'l>  ri'<l  a-  a  en -a  I  lire,  must   ni'«'ess:irily  be  subject  to  the  lawH  of  hirt 
:- >.'  ri'-  1-  iii'iiri-ly  a  <li-|MMi<l4'iit    iH'in;^.     A  bein^,  inile]H*n<leiit  of  any 

•  ii'i  r  ].•■  !-•  )*'ip->ii\  but  **ii('li  as  he  |»re>(*riU*M  to  hinisi'lf;  but  u  state  of 
..  •■  w  .1  tii--\  i(al>l\  Mli]i^fi>  the  interior  to  take  the  will  f»f  him  on  whom 
'1^  .•-  :(i«*  nilt'  ii!  (ii<*  'oiidurt ;  not.  irnhM-ij.  in  every  )»arti<-ular.  but  in  all 
.!■!•  w  iiiri-iii   hi'*  «le)N*nflen<'e  eonsisis.     Tliirt   jirinciple,  theretoiV|  has 

-  ri.ij-    .•  ti iil\  •i-ii-.i'  in  whii'h  tin-  wurl  A/f  ran  hi'  i*iriflly  U'l**! :  l«»i'  in  all 

zr-  .1  ;«  n"t  .i)]'llt-l  t'l  iiiiiiiali  ri>lMlu«-t.  it  ni:i\   U*  ('(in*«i(liTiHl  jls  il  !lli-t;i|»hiir.  llliil 

tfUi:.  •   .«  lit  •!•   .t]  jT-'priatf  tiTni  niiiy  Ih-  I'immkI.     Wiji'ii  it  is  u»(ii  tn  f.\|)re>4 

r.-ii*'i!  \Uf  l»'-ii\  "ir  * 'riMiiir.  it  cMniiip'li'Mi'U  iilists  vi-ry  flitl'iM'fnt  fr«Mii  thiwM 

.!i  1  ;  i>l  .11  :to  «ijii:tii"iti<iii  wln-ii  it  i^  ii|'|>l:«'«l  la  ntiiri.  nr  hi>  ni}|iT  rri'atures. 

•  r.>  -  *  l).>  Aliiiij}iT\  ari'  hi>«  liiw« :  h<*  hinl  mhIv  (<>  will,  o*^  z.ntr*iut  mu  t'.ivim. 
«i-t'.\  :'.'•  u>>r<l  -i<  Im  ni'itiiiM.  niitttt*r.  nr  th«-  works  of  natnn*  or  of  art,  wn 
.Tt  *\'  r\  i-.i-i',  tli.tt   \\\i\i  •■•|ii.il  nr  ^TiMiiM'  i>n>)irifty  ]iii«l  {itT-pii'iiity  wi*  nii^hl 

1  'A.*'  W'-f'l*    i*t''*t.  /■'•■I  f  •■♦•/.  nr  /i»i-»//*iii-#'7.-- \Vi«  nay  thiit  it   is*  a  l.iw  t*\  ntntii*n, 

•  li   :   :'   :it   :ii-'T'"n  •':   >  i iiiii-t  t>iri*v«*r  ;!••  t'i>rM':ir'l  in  ii  •^ir.iiu'iit  liin*  With   tho 

-  :v.  .   :\i\i  It  I-  :i  \w\  •>!'  nutiirt'.  that  ]iartirl t  iuati<-r -hall  attract  iM^'h  othiT 

r  •■  f:..tt  \.ir:--<  iii\«'r-fly  a-  th«*  ^iiuan*  nt  ihi'  «li-tani-i*  Irnni  iMfh  nthiT :  uml 
::■  .an-  •'-IV.  Ttiat  a  -erii';*  <if  itiiriilNT*  i>l»!*i*rv*'H  u  nTtam  law,  wtifii  «Mi*h  sulr*i*- 
r:i  r— .tr-  .t  •  •-rta:n  r*'latii»n  (»r  |>ro|Hirtinn  to  thf  | >ri '«■«•< I in^  tt-rin:  hut.  i!i  all  th«*»o 

w«'  fi.i^-i.t  a-  w.'l!  havi'  U"****!  thi'  wnnl  ywyi.  r^/  nr  »/mii'''.'i/,  it  iM'in;;  «•*  nnh'h  th«^ 
r  .1.;  'iiitr^r  \»*  uv*\**  in  a  ^trailrilt  lim*.  «ir  t«t  ;.'ravit,it«'.  a»  it  i>  tn  !•••  -nhtl  nr 
111  I  M  .•  II  '•«•■  "i^  tiiai  it  it  tin*  law  i)t  a  »**rii'>  th,tt  fat-li  tfrin  i«  tin'  •••|iiari'  nr 
••  ■:  !..-  i'--'.  •■'l.uj  t-!:ii.  wi-  nit'an  U'ltliiu::  nii>i-«*  than  that  ^iiih  i?»  i:*  |'ii'|ii'rty 
,r  •-.  Ai.'i  IJ.-'  W'lr-i  ':.  i*  U'^i*il  in  tin*  "-n-^t'  in  thn<.i<  ca-f*  nnly  wlm  h  aro 
I  *■  \  :vt.'.-:  .1-  -.t  M"iil  1  )>•■  tlinii;:ht  a  li.tr-li  ••\|iri"'><>i«>n  to  *<ay.  th:it  it  i*  a  law  that 
i.  i  >-    Ml.  '.-.  -T  lij.s!    !iri'  "•iinuM   hinii.      Whi'li  a  liifi  hanir  !'»rn»-  a  rliM«k.  ht* 

•  1  -  I  •  )•■.  ••!  r  •  itifT  111  iact  nr  in  In*  iiiLitil.  ai'i^nnlinj  to  hi*  pl^'axui':  hut  if 
-■—■.■.•   Vj.i!  ij.f  \«tif-l-.  •»!   iii<«  i'liM'k  -limihl   iui>vi*  «'niiirarv  t«»  tin*  u-ual  mta- 

".i..  -  1  ■  -  •■!  :n.-.  it  iiii-Tii.  w.»  inuM  li.tplly  wiih  any  j'rn|iriitv  ••-iiil'Ijjihi'il  hy 
.-.  !  i.-  :■  r:ii  I"  ill-  ■»•  iii-Mi»*.    Wih'ii  '  "-■  i**  applifl  t«»  any  n!liir  iil»i«'it  th.in 

i-^M-.   :..  i-'.ii'i.ii   n\.i  ■•:   11".  ••.oM-iitial   iii:;rf«li«*ni   i<li-a«,  viz.  ^hMiht-'hi'iir*'  an<l 

T.  'I;.-  U  /  li!.  iij  «■!   li  -  !'■  .h'-iiL-tii-.tl  I'l'iity.  lik«'  tin*  h-ariivl   iu«L'«'.  has  wiih 
k:  .    •.-,.■  7.  f  .ri:>-rp''  v-i     i  ■■  in    ii-  iii"*i  ::i-iifial  ai:il  rnin|»r«*h»-ii*ivf  m'|i«i-. 

•  f.T.  "•  w'i'iTriMt  .1*  a  ^--ifn""**  hi'L'in  witii  ^iii-h  an  tvxplanaii'tii.      I^ut   tlii» 

•  i/h  ■•  Tii.i;  -  ••i!i  I  :'--'i:iii«:»i'iii-  tit  •|iii-»(i'»ii  -ui'h  aiit!i'»ritv.  h.»>  tlinUL'ht  it  his 

I -•-•'-•?  T'.'  —  !■  A  .  •  •<-;-.  .iT;  I  iii^  lipnii  tin*  -U'llitiiMlinii  ••!  li,i>  Wur*!  ':''*. — <  'llRI"»TI  W. 
•--.  fl    ..»  ;f.-'i-.|     V.it     l.iW.    :il     ItH    |i|ii|nT    ""•Tl-i*.    if    i"i'llliTl«-i     In    tin'     i  •'!!  hb't    n!" 

'  t--  iij-       I;  :-  r  •  *  ••  ■■'-.•r\«"l.  Imwi'vi-r.  lli:it  «•■  ai-i-U   lln*  t-Tin  ill   tLf  Kii;:li»h 

'.••  .Ill-,  m!*-  11  ti  ii*  \'-r  mIi:  '''I  -ai-  ruiii-i'ivi'  !■«  havi'  I ii  •■«t.iMi'>h*'*l  l>v  a  *>u|>i'rinr 

!!••■.  .«ii   !: I     r.iti'Ti-     «I   iiatiiri-  iiiav  i ■in*:'li'r«*il  a-»  tin*  ri'-ul?  •»!"  i-t-rtaifi 

•  t..*ri  •'\  til-  ■*  .p:i:ii--  I"  .ii.'  ;ii  i  riMtii*n  .  in  ntii«T  w-ipl*.  that  ••v.-'v  fxi-Ti-ni-i'. 
iii.iii-i!    I'j'Ti'l--.     :    ni.ii*  r.il.  Iiu«l  niipii-'^i'l  n|H<ri   it  r»M'tain  ruli-«  ••!' ai'tii»ii. 

\^'  i.ii'»-'i  -I'l  il/'-*.  rr"|«'rtii**.  iir  )M>i'ui:.ii-iiii"« :  l>ut.  <'nn..tilMrn).'  ih»-in  all  a-* 
•f  4ii  .\l'iiij!.v,  <':•-•'.•.?.  :t  i«  {HTloi-rlv  ai->-iir.(lf  aiiil   niti<l   pi' •{••■r  !••  <  ail  tht'iii 

fh«'  t T   Ttii-  u>i;«l  ■.«••   kf«-p  i-«tn»lalitl\   ill    niili>l.  :<»  w**   nujiil.  tliat    tin*   Ufii- 

ti"'.   !"i'-   r«  -  .!t  •■;"  a   i  1:11-1  •-li.iiii  I-.  hut   till-  W"rk  "t"  Intt'Ili:;i-iii-<*.      A  ]«-;I''«*llv 

«••».  a-  i:i  ••:  .•'■III-'  il.  •i*'?init:'in  ••ftln*  wnfil  •  I'r  i«*.  th«' «'nni!n:iii'l  I'ta  -ui'«Tlnr. 

;   Ufi /'I  »."•■-  !lfif  Tw.i  *%. if* l-i.— *»!!••  f\prt*'*"»ive  nt"  l.iw  in  it**  !.'»*ii'-'".il -'r  al»- 

1  Ar>  ••♦  t-r  :»i    !-  ii'iii  i«'Tf'.  *fii«i«.     "riiii-.  ill   Latin., ••.<  ex pn* *"•••'«  ih*-  li-rni'-r.  /•  '-■ 

jFi    FrtMi- II.   -i    •'  .Mi-i    ■    .    in  (n'riiian,  m-Kt  iin>l   yr«»'.-.     Tlio  «.»r  1  ?  /'./.  in 

lirf.i  *  ••  at|--pifii  i.if  lilt*  iili^trart  si"ii^«»  •»!"  law;  hut  it  has  nut   I f.-n.      I'm*!*  pi  •■! 

■**^;   .  .r-;* .     * '■■ii-i'l'Tifij  tfii'  wi»p|  /ill,'  as  iNiiupri'ht'iiilin^  thi-*  cn-'nl  and 

■ft*^.    lh«T*'  >  nn  ii^ioi-tloll  t«i  thi»  l«*.\l.-^'<II  ^R-Wiwili. 
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more  or  less  extent  and  effect,  in  proportion  as  the  superiority  oi 
the  dependence  of  the  other  is  greater  or  less,  absolute  or  limitf 
sequent ly,  as  man  depends  absolutely  upon  his  Maker  for  ever 
necessary  that  he  should,  in  all  points,  conform  to  his  Maker's  will 

This  will  of  his  Maker  is  called  the  law  of  nature.  For  as  i 
created  matter,  and  endued  it  with  a  principle  of  mobility,  estal 
rule's  lor  the  perpetual  direction  of  that  motion,  so,  when  he  era 
*i()1  <^^^^^^^'^  ^""^  with  free-will  to  conduct  himself  in  all  parts  € 
-I  down  certain  immutable  laws  of  human  nature,  whereby  tb 
in  some  degree  regulated  and  restrained,  and  gave  him  also  the  fiM 
to  discover  the  purport  of  those  laws.' 

Considering  the  Creator  only  as  a  being  of  infinite  poweTj  he  wa 
tionably  to  have  prescribed  whatever  laws  he  pleased  to  his  creati 
ever  unjust  or  severe.  But,  as  he  is  also  a  bemg  of  infinite  iciscU^ 
down  only  such  laws  as  were  founded  in  those  relations  of  jostic 
in  the  natui-e  of  things  antecedent  to  any  positive  precept.  The* 
nal  immutable  laws  of  good  and  evil,  to  which  the  Creator  him 
dispensations,  conforms;  and  which  he  has  enabled  human  reaso 
80  far  as  they  are  necessaiy  for  the  conduct  of  human  actions, 
others,  are  these  principles :  that  we  should  live  honestly,  should 
and  should  render  to  evQvy  one  his  due ;  to  which  three  general 
tinian(a)  has  reduced  the  whole  doctrine  of  law.* 

(•)  Juris  pritorpta  sunt  hter^  htmesU  vi'rfre,  alUrum  non  Istdertf  suum  cuique  ttihueru 

*  The  laws  of  cup  moral  being  are  the  neceftsary  relations  sustained  by  i 
and  to  other  beings.  The  existence  of  a  Supreme  Being — a  Spirit  i 
omniscient,  omnipotent^ — is  a  first  truth  of  moral  science.  It  may  be  af 
an  admitted  truth.  Having  created  us  such  as  wo  are,  our  relations  to  1 
another  arose  not  from  his  will,  but  from  those  ett»rnal  principles  of 
were  coeternal  with  liis  will.  **  Erat  enim  ratio  profecta  a  rerum  natun 
endum  impellens,  et  a  delictu  avocaiis;  qua)  turn  dcnique  incepit  les 
srripta  est,  sed  turn,  cum  orta  est ;  orta  autem  simul  est  cum  mente  • 
IjCfjff.j  1.  ii.  s.  4.  The  same  may  be  affirmed  of  other  than  moral  relation 
without  the  slightest  irreverence  that,  having  created  things  having 
could  not  make  two  things,  both  equal  to  a  third,  wliich  would  not  at  tJ 
equal  to  one  another.  There  is,  in  like  manner,  an  inherent  differeno 
and  wrong,  independently  of  the  will  of  any  being.  God  himself  can 
wrong  or  wrong  right.  Right  and  wrong  are  eternal  as  the  Deity.  Th 
the  relations  of  moral  l)eing.s ;  and.  even  before  such  beings  were  created 
existed  in  i>ossibility,  though  not  in  act.  The  will  of  God  existed  coete; 
self:  an<l  that  will,  infinitely  perfect  and  incorrupt,  never  could  do  else 
right  and  refuse  the  wrong.  Ilight  and  wrong  arc  not  created  existenoe 
qualities  of  created  existences. 

It  may  well  be  questioned,  then,  whether  the  learned  commentator, 
the  assertion  that  the  law  of  nature  is  the  will  of  the  Creator,  has  } 
erroneous  ])rinci}>le  as  the  foundation  of  his  reasoning.  In  his  sense,  tl 
denotes  *'  the  rules  of  Imman  action  or  conduct ;  that  is,  the  precepts 
the  noVilest  of  all  sublunary  beings,  a  creature  endowed  with  both  reaso 
is  comniande<J  to  make  use  of  tliose  faculties  in  the  general  regulation  of 
It  is  clear  tliat  this  law  respects  entirely  the  question  of  what  is  right  a 
true  that,  in  willing  to  create  moral  l>eings,  our  Maker  knew  what  theii 
tions  l>oth  to  himself  and  each  other  would  be ;  and,  in  a  secondary  s 
said  to  liave  willed  the  existence  of  those  relations.  But  this  is  an  € 
tiling  from  the  idea  that  the  rules  of  riglit  and  wrong  resulting  from 
were  simple  creations  of  liis  will ;  for  that  implies  tliat  he  might  nave  D 
than  thev  are. — Siiarswood. 

•  It  is  rather  remarkable,  that  l>oth  Harris,  in  his  translation  of  Justii 
and  the  learned  (Commentator,  whose  profound  learning  and  elegant  tas 
no  one  will  question,  should  render  in  Knglish,  h/mexte  vivere^  to  live  hoi 
guage  of  the  Institutes  is  far  too  pure  to  admit  of  that  interpretation : 
idea  of  honesty  is  fully  conveyed  bv  the  words  xnum  eninve  tribwre,  I 
to  think  that  himfxte  vlvrrr  signifies  to  live  honourably,  or  with  decorum,  o 
that  this  precept  was  intended  to  comprise  that  class  of  duties  of  whi( 
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B:r  :Mhi'  <li«44''»Vfn'  <ff  i\n'<**  first  ]»rinriplos  of  the  law  of  natiiro  di'^HMiiK'il 
•ft;;  .:-'!i  (K<*  <luc  i*.\rrtii>ii  of  rii;lit  n'a>4>ii,  ami  c-ouM  imt  otJierwiso  hv  (il»taiiu'(l 
Uar.  iv  itl.aiii  (if  iiit'(apl)\>i<al  «liM|iii^ilioji74,  iiiaiikiiid  wniiM  havo  wantt'ii  moiiu* 
v:*i»  -:..iu\  t>>  liaVf  ((iiifki'iii-'l  ihi-ir  iiHiiiirit*s,  and  the  ;;ivat«'r  part  of  tlu'  worlil 
«'*•  :  :.a-.i'  n-«ii-<i  i-iiiilciit  in  iiu'iital  iiniolriiri*.  aii<l  iiriioniiKv  its  iiiscjiaralilt* 
fv«}(.f.  'II  A"*,  tht^rfftin*.  tlu*  Creator  is  a  Umii;^  not  only  of  infinite  puirtr,  anW 
■u/  ■'>.  ''tit  aU'i  (tf  intinilt'  y'iO'/m/i.4,  ho  ha^  lM*rn  iilcasni  so  to  contrivL*  t)ii' 
Mb*' '/.'{i  an* I  fntin^'  **t  humanity,  that  we  shoiiM  w:tnt  no  othor  pi*ont)iliT  to 
laq':.''  iv<r  a!iii  ]iiir^ii''  tht*  riilo  of  rii^ht,  hut  only  <Mir  own  S('lf'|i»w,  that  nni- 
TfM.  ;r :.i ij.N-  of  ui-tion.  For  \ur  has  h«»  intimately  ronniM-t*-!,  h«)  insi'paralily 
mirn  -..'i  if|.>  Liw^  fif  i-ti'rnal  justiiv  with  tho  happini'^s  of  each  in<iivi<lual, 
tkai  ::.•  .jiit-r  tuiin.tt  In*  iittaincl  hut  hy  ohs«'rviriir  tho  tornirr;  an«l,  if  tho 
fcftt-r  I- j.in.tually  fiU'Vi"!,  it  <'annot  hut  in'hn**-  ihi*  latti-r.  In  ciJiiJ^i'tjui-nfo 
<f*'<  !.  muiual  «-«iiintN-ti<»ri  of  jiHtirf  an^l  hnniaii  fdirity,  h<*  *has  not  r^ii 
ff"  •  i'l  !!«••  Liw  (if  natun*  with  a  multitu<U'  <»f  ah>irai-tL'<l  nih-s  an<l  *■ 
K*"i'"-  ^t-rrim;  nun-ly  to  the'  fitiirsH  op  iintitncsM  of  tliin:;s  «i^  s«»int'  havo 
»^' ;,  -.niii-M-l,  hiiT  ha*  ;;rai-ion?»ly  ro<hi<-o«l  tho  nih»  i»f  ohoiljoiiiv  t'»  tliis  one 
^ri. ;.-.-.  i-pt.  "that  man  sh(»ulil  pur<*iii'  hi*«  own  true  anil  hu)»stan(ial  happi- 
*<*•  1:..*  .-  thf  f<iiin>lati<»n  of  what  wo  call  othir-*,  or  natural  law;  lor  tiiL- 
^rn.  ir.i'  !•  "t  into  whii-h  it  is  hrani'hi'tl  in  our  r*\>ti'ms,  aini»unt  to  no  nioro 
^  i'r.i'i.^:  nit  ill::  that  tlii-*  itr  that  action  tomis  to  iiianV  roal  happiii4'**s.  ami 
^r-:  •*■  \»ry  j'l-^tly  conriiilin^  that  tho  piTformann'  f»f  it  is  a  part  of  tho 
»•'!  r:iT  IP*;  or.  on  tho  ••iln-r  hami.  that  this  or  that  aoti<»n  is  ilo^tniotivo  of 
i':»^a.  h:ippin>-«»^*,  an«i  th«-rofort*  that  tho  hiw  of  naturo  forhiils  it.* 


•\i*  ;•• 


>-N  >.  r% .  :'.ri'l  n«>i  hy  iiiiiiii'iiiitt**  )*ut  rt'n)«tti*  <'«in««-<|ni*n(*i*<<,  um  ili*uiiki'nm<!«<, 

n.-"*  :•  .ij  •  \-Tv  fii-.r,il  !-'in^  a  t'ltcultv  or  *t'ii«»i'  )»v  whii-h  h.-  i-*  I'lisililis]  to  ili<(tiii;niish 
s: 'r-  ::;  «r-:.j.     ThiTi-  li.ivf  U'l-ii  a  >;r«'.H  niirn^»T  nf  thfirif-*  .iin<»n'.»  lJio»i«  wli«»  li;iv«» 

'"—I  •■■     l  -  !r:Tii-  i«*  .4  iM«'r.il   •i-n-'i*.     Tli'-v  h.ivi-  -ii-'i N-iJ  .-iili   m.in   in  >li«iwim» 

n  ::.-•"..•  r;  \''it  K.-  ■•■.\ii  tM  I  •«>  )i.t«t<I  •■<•<>.  "fhf  -  .'.■•'  •{  '''i-/.-'.  i»!*  ••vcrv  ifllHT 
•  ..    »  .    n  ir.ji-mi:Tv  l^.i-  t-vi-r  Jr:iTni««l,  \%*iiilii  alum*  ^'-tin  ?•»  li-.ivi-  tli*' :i*IviH-ati-«  of  h 

1.  »■•*.."■   .11   ]-•• :.iii  ■•!'  tin*  ti.'i'l.     'fill'  a|>]>i*:il.  attiT  .lil.  nin-il   )m-  iii:i<li'  tn  I'Vi-rv 

:  •  '.•■  .-I. ■■'«<'.  Ati'I  \\  liv  n<>T  .'  KviTv  ntlitT  f.ii-nl!v  :-  j.r'«vi-l  in  ili«»  satiii>  way. 
ft;  1  ■!.■■  .4'.s  II. 1  r  T-i  •I'-rn-iTj-irati*  tli  it  tli«'r»'  i-*  in  ni»'ii  .1  »!  iTiir  il  ta-ti*  t"«ir  J»i':'.utv.  lit* 
:•  ••  •  t  '  "i  T-rt*  i»i-U  !/;•• -.tMii' I'l'Ur-i' '"t  .ir«'iimi'nt  a-*  lli.it  ^^ /»:■■!»  iitt.h  U'*  tl»««  ••\:'«li'nri' 
1*^-1  r  •.  —  II—*.  "T.  .!■»  It  iii.iv  wi'll  Im«  tiTin*'-!.  lii«»  t.i'«tt'  ;.«:■  iiiii:-.il  hi-.iiitv.  All  nit*n 
^  '  •  -i  ill  till-  «.i!iw-  ]••■: '••t-:,>>ii.  In  ■*o:ii<*  it  :»  iin<l«'\''l<>{  i-l.  in  —inw  it  i^  corruptiMl. 
r-r*.  ;).•  ^)l!ll•■  ol  :•'•';;• -n"  ni.i\  )>f  iiri!'-*!  aL'.iin-t  tip*  jmtiiM'Tiiih- nt  thi*  ]>i]:it>*  «»r«it  iinv 
T -.  .*  ir  %\  -.II"'.  TJi  it  -•rn-'  nifii  l-iVf  tin*  ta-ti-i't  ttih.i-"i-  }'\  no  in-- m*.  pri'Vi-  that 
"  .-  r-  ■:  .1  n.ttijr.il  l.n  nlty  in  all  ni«'!i  wiiii*!i  ili'«tin;;ui»iii  ^^  l»'twt*t>n  tin*  •(ii.ilitif.'^  ut' 

'. ..'i«-?i!.itiir  at*i<*  ir«  '•>  liav**  n-l<»pt<*«l  tli*^  'u\*\\  thu'   utility  :<«  tin'  ot.iniianl  of 

•.  in  J  nr  .tijT  :  in  i-th-T  w-^r-U.  that  Wf  an*  ili*i*Tniini*<l  in  "ur  jn«ljTiicnt  of  thf  moral 
!:•*•'  jiti  tt<-ti-'!i  •••!••!>  \'\'  a  •••»n'«i»li*ration  t*\'  it**  ft!''*  t  iin  onr  ha]i]ii!ii*<i<.  Sui-h  :& 
:rn-  r^.tr.r^i.'  t*  tli«-  i-oinMi-m  "ifii-*!'  an<l  fi-t'lin^  «»f  iii:oikiii«i.  If  11  trr-*--*  in^'tatict*  i»f 
'ft!  tj>l*  !••  a  >>-ii> !  !•  :'>r  — ••!  tili.il  irniitcty — ■»!  ni.irital  rruflr\ — it  ]»r«''«"!iti»'i  !•»  th*^ 
•i.  ?•■•  in.m  •t"j»'<  !■'  •— ti!ii.i!f  i\*  iv^n-t'ifiit'iii't^o  )it't<>r«'  pr«tn«»*ini  iin;  jipiirniiMit  i»f  «*«»n- 
lAASi -n  ■■•r  t-"i:iij  I  -t-n-f  «»f  «l«'t»*-i.i!i«»n.  If  ;i  irrnvfliinj  !k>»t  w»t««  piMn**! 'if  lii<( 
pur«  *  V  A  irk:l.in:Kr  'I'.^t  :n  Mnlor  ti»  ili-vnti'  *'y*'t\  •■••nt  "f  '.t  :■»  th^*  n-lit-f  ««f  .-MtK'rinu 
i»r.  ".  r..i^  !:i»«.ij!i  ihf  r'-«ult  -hoiiM  U*  jn-a.-.-  .tn<l  i<>v  t-^  n»  mv  ffnilii-*.  wirlj.iit  i»ni' 
-•T*     '  ■t'lii.ii-j-.'.* -"  t"  tin'  •■ipli'l  wrft«'h  \vlitt*.f  |.|iij  iri\    wa*  tlm-i  wr--ti-l   tiotn 

V-  -  r  .  :.  -  :."■  .III'!  fi'fhni!  i»f  ni:iiikin>l  t\<'ni<l  «<>nil«Miii  tip'  iit-t  A'  '  ■  I.  It 
;j  '.-  -  ••  u  rh>' tir:!:tari:in  -■'hi'iin*.  I'Vf^H  if  >"ii  irivi-  tlii-  wi«li-.t  ^fip.'  !••  tlti'  iih-a 
v.-tt     »•   Ar- }i'i>-a 'oil    ral-»y  hiiM  ilono;    fi»r  ••Vt-n   rJi»»  pr li-nt.   if  «•'  i- iifnip  it> 

'-.'T     fc«  %.\  I  r l-nt-  !ini*t  Ih»i  to  tho  vi'rv  «•:•*•»  L*:vi-n.  woiil-l  not  Iw  '.j/. 

!•■  •r-l.*.^  !•■  tli.t  Vi.-w."  '»;i\4  tht»  Hi»v.  I>r.  Al«x:inihT.  "  uiil'-*  a  firi!i   i-*  |"T-ii.i«1.»«1 

k.-  *ux.'.  j%.»i  «><>n.-tliin2  |.y  k*M*piii^  lii-*  whpI.  Im*  i*  nn«lfp  nti  oMi:.M»i  in  in  <|>i  it. 
I  if  •'  -1  «^  lii'l  i-l-irlv  niiikt*  known  hit  will  nn*!  lay  n|Nin  him  hin  ('••i!iin:in<l.  hf  i« 
T  n-    •' i.j«tp>n  l«»  *«>—v.  nn|i*Hrt  rortain  that   h«>  hinill  nHN-ivf  lH<nffit  \*\  "••• 'hiiii^r. 

i«.  :r  lt*-l,  to  iiiak'*  *'iriiM»  n  nioroi^nary  thin;*  Hn«l  phIiu'i*  all   !ni»!iv«»>*  !■»  a  h'Vi*!. 

a*  ••■if'.^T^  *'»r  flit-  ih-^ir**  of  happin<^4  is  th«»  only  rational  motive.  an<l  all  in»»n 
»■  t}..«  »n  a  >ut1ii';i*tit  ■h*LT*M»  of  Htrrngth.)  tho  oniv  n^nroival'i-.*  ili!liT»*iio»  K»twtvn 
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This  law  of  nature,  heinrr  coeval  with  mankind,  and  dictated  b; 
is  of  course  superior  in  obligation  to  any  other.  It  is  binding  ove 
in  all  countries,  and  at  all  times :  no  human  laws  are  of  any  valid 
to  this ;  and  such  of  them  as  are  valid  derive  all  their  force  and  al 
ity,  mediately  or  immediately,  from  this  original.' 

But,  in  order  to  apply  this  to  the  particular  exigencies  of  ead 
is  still  necessary  to  have  recourse  to  reason,  ^hose  office  it  ia  to.dj 
before  observed,  what  the  law  of  nature  directs  in  every  circumsti 
considering  what  method  will  tend  the  most  effectualrjrTb'oiir'o* 
happiness.  And  if  our  reason  were  always,  as  in  our  first  ancet 
transgression,  clear  and  perfect,  unruffled  by  passions,  unclouded 
unimpaired  by  disease  or  intemperance,  the  task  would  be  pleae 
we  should  need  no  other  guide  but  this.  But  every  man  now  find 
in  his  own  ex|)erience ;  that  his  reason  is  corrupt,  and  his  undersl 
ignorance  and  error. 

This  has  given  manifold  occasion  for  the  benign  interposition  ol 
dence,  which,  in  compassion  to  the  frailty,  the  imperfection,  and 
♦421  ^^  human  reason,  *hath  been  pleased,  at  sundry  times  and 
-I  ners,  to  discover  and  enforce  its  laws  by  an  immediate  and 
tion.  The  doctrines  thus  .dfiUycicd  we  c^ll  the  rcvealftdjor  divine^ 
are  to  be  found  only  in  the  holy  scriptures.  These  precepts,  whS 
found  upon  comparison  to  be  really  a  part  of  the  original  law  of  i 
tend  in  all  their  consequences  to  man's  felicity.  But  we  are  not  i 
conclude  that  the  knowledge  of  these  truths  was  attainable  by 
present  corrupted  state ;  since  we  find  that,  until  they  were  revea 
hid  from  the  wisdom  of  ages.  As  then  tlie  moral  precepts  of  this 
of  the  same  original  with  those  of  the  law  of  nature,  so  their  intrL 
is  of  equal  strength  and  perpetuity.  Yet  undoubtedly  the  reve 
infinitely  more  authenticity  than  that  moral  system  which  is  frai 

the  good  and  the  bod  consists  in  the  superior  sagacity  which  the  one  has : 
to  discern  what  will  most  contribute  to  happiness.     And  if  what  we 
could  be  made  to  contribute  to  happiness,  then  it  would  change  its  natu 
virtue." — Elements  of  Moral  iHnence^  p.  57. 

Right  and  wrong,  indeed,  ore  words  which  are  often  employed  in  comi 
much  larj!er  sense  than  is  attached  to  them  by  moral  science :  and  it  is  i 
tinguish  this  popular  from  their  strictly  philosophical  meaning.  lUghl, 
sense,  is  synonymous  with  erpcdienqf, — fitness  to  an  end.  In  the  strict  »ei 
as  a  moral  quality,  right  is  conformity  to  that  rule  of  moral  conduct  which 
approves;  wrong,  that  which  it  disapproves.  It  is  not  the  conscience,  but  1 
ing,  which  is  called  into  exercise  when  we  judge  of  questions  of  expediei 
of  the  fitness  of  certain  tilings  or  actions  to  certain  ends.  Tliat  feeling  • 
which,  in  its  liigher  or  lower  degre*^,  we  term  admiration  or  approbatio 
accompany  a  judgment  of  moral  right;  detestation  or  disapprobation, 
moral  wrong. — Siiarswood. 

'  Mr.  Justice  Coleridge  remarks  that  he  understands  the  author  to 
merely  that  a  human  law  against  the  law  of  nature  has  no  binding  for 
science,  and  that  if  a  man  submits  to  the  penalty  of  disobedience  he  sti 
and  that,  in  this  sense,  t)ie  |>osition  seems  unquestionable.  lie  subseque 
the  burden  of  proof  anrl  the  moral  resjwnsibility  in  case  of  error  lie  o 
obeys ;  that  is,  on  him  who  sets  up  his  own  understanding  of  the  divine  1 
in  conscience  for  refusing  to  submit  to  the  lawfully-constituted  legi 
country. 

It  appears  to  me,  however,  that,  in  such  a  case,  the  subject  or  citizen  1 
two  alternatives:  revolution, — an  appeal  to  the  ultimate  power  whi<A 
society,  after  he  has  tried  all  the  ordinary  forms  of  the  constitution  to 
of  the  obnoxious  law.— or  removal  to  another  country.  I  cannot  agree  U 
decided  to  be  constitutional,  is  in  full  force,  its  provisions  can  be  cons 
lated,  even  though  its  penalty  l>e  submitted  to.  It  may  be  necessarv  to  d 
and  such  necessity  may  afford  a  suflficient  justific4)tion  m  foro  eoMtrienttm, 
that  a  man's  circumstances,  and  es]ieoin11y  his  relation  to  his  family,  may 
to  make  this  justification  permanently  a  good  one.  All  I  mean  to  say  ia 
not  voluntarily  to  place  himself,  or  remain,  in  such  a  position.— Sha»8W0< 
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tA  ilfiinTitiiiattii  iho  natural   law;  l»i*i'auKo  orio  \h  tlio  law  of  iiuturo,    , 
■ill  Urt-ii  **•>  ti>  I'f  (iv  <iiNi  liiiuHclt';  tilt*  otlivr  is  oiilv  what,  liy  the  asttist-      ' 
iiniaii  ri-u:«<iii.  wf  iiiia:;iiii'  in  Ik'  that  hiw.     It'  wo  coulil  be  a*4  orrtaiii  of 
a«  ««-  arc*  «•!'  tip*  tornifi\  ImiIi  wmilil  have*  an  oqiial  authority;  butf  till 

K-Mi  iR'ViT  U-  |iul  ill  any  niiii}K-titioii  lo^rcthor. 

bi-M.*  iwii  ItiuuiLiXiuii*,  iiio  law  of  nature  and  the  law  of  n*volation, 
Uuuiuiii.  iaw-;  that   is  to  t«ay,  no  human  laws  should  1>o  Hufii^rod  in 

tlu-M*.  ThtTc  ari\  it  i^  triio,  a  i^roat  mini  her  of  inditfon*nt  points  in 
\i  I  ill-  div'.ii'-  law  and  tlu*  iiatunil  ioaw  a  ntan  at  his  nwn  lilnTtv,  hut 

l-iuiid  n^'  I'-'^arv.  tor  the-  Itciit-rit  of  soriftv,  ti»  U'  rrstnii!u*il  within 
,i!t-.  And  h«*r«-in  it  i-  that  hiiinaii  laws  havi*  t)i<-ir  ^^rt^atrst  ton'o  and 
•  >r.  with  ri':^apl  to  ^iu\i  ]nmiiis  as  art*  not  inditl'cnnt.  liiiiiiaii  laws  aru 
-a'-rv  "I.  all!  ii*l  in  MihiinlinatiiMi  t»»,  th«'  loriiifr.   /To  iii^taiiri'  in  th^ 

rl.  r.  till-  i-»  I  xnr«-^>ly  torhiddm  hv  thi*  liivinr,  and  « U' i ii« in> ( riltijj J » \' 
*Ha-A  .  a;id.  rptiu  tlii-^r  |ir(dii1>itioii!«,  arincM  tin*  trui'  uidawfiiTni'>s  of       / 

/ 


a.^-A  ^:i;i.i^  ironi  iiK-^r  iinihirntioiii^,  an^cM  tin*  iimu'  uiiiawniini'>s  oi 
J:.->-t    liiiiiian  laun  that  aniifx  a  puiiishiiu-nt   ti»  it  do  not  at  all 

-  iii'irrfc*  ^uilt,  or  •?»u}M'riMM  any  l^rt»?»h  «»hli^ation,  /#i  hiro  mn-  r«i.» 
■  a1  - •  a 'Ti  fruiu  i Ui  | H»r | mi tratlni i . ' ' 'TCay.  if  any  human  law  hI i« » n Id  '■ 
;^'».ii  »;-  til  •'•»iiiiiiit  it.  \ic  arx:  hound  to  tran«»^-<'»  ilial  Tilinian  law,  or 
^•:  "T^ :.  i  IhmIi  ihv  iiuUJXijdjUrLll»v  diviiu*.  iTriT",  wTlTi  fT-V-VnT  (»»  mal- 
1"^  *?!  T^J'Tll^iTvi-*  inditY't  Ti'iit,  and  an*  not  coniiiiandi'il  or  forhMdrn  l»v 
Ti-T  i.iA-.---ij*  h,  Lir  in^tanc^l^  a.**  i'Xportinj;  of  wind  into  tuivi^n  4'oun- 
^;  li..-  iiiti  ri'»r  lr::iMi'U"'^'  Ki^  S4-Mi»c  and  oppvrtUiiiiy  lo  inlcriHJM'^  ai»d 
^i;_  r^' ;'  i • :  I »  »» i » ^ JOJJi*  L  whjr  1 1  hi'linx*  wa**  ni^t  ^  k 

\v.  n-  t..  li\«-  in  a  >fatf  ornatniv,  un«'onn«H-t4*«l  witii  other  indiviiluals, 

:  1m-  ii i-.i**i>»ii  for  aiiv  oihrr  law-  than  tho  law  (d*  natun',  and  th«* 

Ni.Tinr  t«»iild  any  oihi-r  law  |io>>ihly  «-xi>l :  tor  a  law  always  r»u|H 
.  «i|».  r.->r  ulio  i<*  to  mak«'  it;  and.  in  a  >talo  of  natuiv,  wi*  aro  ail 
:  •  1*.  .tr.y  •itlfT  •«u|Hrior  l»ut  lliin  wh<i  i-^  tli«'  aiitliorof  (»iir  lH-in«;.  Hut 
!  r*...'  i  I  -r  - •••!(•!>■ ;  ami.  a*^  is  drnion<«(rati*ii  hv  thr  writers  i»n  thi**  sul»- 
:..:■:,  r  «  .i|»:il'|f  of  liviu;;  aloiii*.  in^r  iinii'i-il  iia«»  llii*  t-nuraiji'  to  iln  it. 
.:«>  .:  "  ■  .jMi^^.iiU'  till*  the  wlinl*'  ran-  iif  mankind  to  hr  unjl«'d  in  om* 
r\ .  :■•  \  rii  i^t  iir«M-.*:i?-i!v  iliviili-  into  manv.  aipi  ftfi-m  M'panili*  -tati's. 
• ..  ' '.*.  ..  i  ii.ti.  iti<*.  t-ritii-i-iv  iiidi>tirnd<-nt  of  i-ai-li  i>thi-r.  and  Vft  liahlf 
..  .•■  -  .:*■.  lliMH  •■  ari^c'*  a  thii'il  kih<l  (»f  law  li*  n'-ulalf  thi-*  muKUiI 
'.  ■  .1..'  i  Vi-  l.iw  *ti  nati"!!'-,"  wliiih.  a-  ii'Mu*  «»f  ihr-f  •«laU'««  will 
:,'    .k  •>  .I'-  : .  'i-\i\   in  ihi'  "•lln-r.  «ahimt  U*  di'tal*  d  l'\  anv.  hut   di-iH'nd-» 

-  ■    !■■    r;.'-"I  ii.itiii'al  hiw.  «ir  U]H>h  iinilnal  rcimjiai  1-.  tri-alir-.  li*aLjuo>. 
'!.■  T.'-  I'i'T  A.i  ii  thi"»i'  -i'\«Tal  <-'»nimiiniti4-> :  in  tin*  ««tii««inirtiiiii  also  of 

ju''-  'Ai   l.:i\i"  ii«»  iiihff  riil«'  til  r*'-i>rt  !•►.  hut  thr  law  of  natur«' :  Ikmiii; 

i.«   :■•  \\\.'.'  h  all  ilir  4  itiniiMinitics  aiv  npially  Mihjrii :  anil  thrivtliiv  thi* 

v-rv  ji-ily  ••l"«i'rvi-.  that  tju»-l  nitumlm  ratvt  tnttr  o/iiin.s  hotnuu^ 

Jr-ii4  **      ".•■:'    -nj.ir-l  w.ih  Uirf*Tr«r'i  I'.imiiH'BlJirT.  '*    P''.  1.1.9. 

r  if  T.  !:•.:••.«  r  ii:"r.il:iv.  wiiiih   ttMilii-*  th«'  duty  t"».ipl«*  mii-'-i   in'ijhl»our. 

•■  }m-  -.1  «r  *.  'i  Hi  .i  -i!.i.ii\  -.t.iif.  wJiori*  m;in  i*  uiii«iiuii-«T»-l  with  in. in.    A  -tat** 

:•«  •rim-h  :r.«   i  I'.V'.  •  I  n  iiuri*.  iir  <»f  iiitir.iN.  ni'Tf  |.artii  iil.irlv  p-Iit.  uiu-t  •<iL:nitV 

ni«  ri    w  !:■  u  !lii\    i"«-"-:;iti'  !ti'jftJi«»r  |ir»"vii  ill-  ii«,  «ir  ind'-|'«ii'l»'iii  "f    tl.»'  m*!!- 

•••^jl  ir  j«*i-rii!ii'  rjT.      Tin*  [■1«m]  f*i{U<iliiv  «»t"  iiifn  in  mi-Ii  .i  fiaJi*  ni»  tr-ir*-  pr»^ 

j'l'-.»  ■'!     .1   !t^\.tliiTi    thi-    "'JI'lM'^^'d    •■•|il.illty    ot"   «.J|tiii*»-T*    III    :\   P'I'UMm-.      Th«* 

:.  •  ^  .'li  i   I  r.-'.  M?..'  .ml  •  iit-Tri»  thf  l.iw   :n  a  -'.i!!- ■>!"  ii.ilup-.  w.mM  !••.  th«» 

•T  ••  ■•!  x]t*'  «!•■■  .ml  ji'Miii.  .i-*  thi*  •tiijMTiiir  in  a  |H'rtiM'.  rfi>ii^>li>'  !■•  n  in.iinr:t\ 

•if.  ■  r  iJti'  |-iw.'r  t>»  \\|i:i-li  th**  ni.tjiiiit\  dt'li-irati*  thi'ir  uuih-TiTy.-  < 'hki-tmx. 

nr-.u-r*  h.\\»-  .lirni-d  thsii  ili»»  t«'nn  lnt«>riiatinnid  Liw  i*  ni>*rf  |.p»|'»t  ih:in  laiw 

.K»   :^.'i\ri  ii  nithfr  what  Adam  Smith  han  ralh**!  natural   jtin-i-nid^'noo, 

ir4  :•  "a  ih««ir>'  '*i  tli«*  |Tiiii-i|i1i*H  whit-h  mi^ht  !•>  run  T)iri>nL')i.  aiil  t><  Im*  tin- 

n1,   ll»f  law*  I  if  all   flat  i<  •().>."     Thf  tw«»  ]ihr.hict\<i  put  n^ifw-r  uinl  _  •  •    »'■».••  ■.•!»  iipt« 

?  HrtCHAii  li&wviTM  aIni«Mt  indi-^Tiniinaiflv.     •/•»  t'f-^ti''-  iiiort*  proifilv  w.lh  «*m- 

AinoDg  the  U«>iuaiia  wJiut  we  mvuii  hy  tliv  law  uf  iiutiun^.     'I'hoy  h^d 
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it^AA-t  *Thu8  much  I  thought  it  necessary  to  premise  conccmij 
■*  nature,  the  revealed  law,  and  the  law  of  nations,  before  I  pro< 
more  fully  of  the  principal  subject  of  this  section,  municipal  or  c 
is,  the  rule  by  which  particular  districts,  communities,  or  nations, 
being  tlms  defined  by  Ju8tinian,(</)*7U5  civile  est  quod  quisque  sibipapi 
I  call  it  municipal  law,  in  compliance  with  common  speech ;  for,  tl 
that  expression  denotes  the  particular  customs  of  one  single  muni 
town,  yet  it  may  with  sufficient  propriety  be  applied  to  any  one  8t 
which  is  governed  by  the  same  laws  and  customs. 
^^TTulilclUffl  hi^  thus  understood,  is  properly  defined  to  be  "  a  m] 
luct  prescribed  by  the  supreme  power  in  a  state,  commanding  wK3 
prohiulOu^  What  is  wrong."  •    Let  us  endeavour  to  explain  its  8 

(f)  Inst.  12,1. 

a  college  of  heralds,  by  whose  ministry  the  declaration  of  war  was  alwayi 
the  enemy,  and  by  whom  occasionally,  no  doubt,  questions  connected  wi 
of  states  were  considered.  The  history  of  Rome  is  a  history  of  con  tin  a 
Numa  to  Augustus,  the  gates  of  the  temple  of  Janus  were  never  closed 
of  the  questions  which  arose  must  necessarily  have  been  connected  with 
On  tlie  other  hand,  the  definition  of  jus  gentium  by  the  Digest  is.  Quod  na 
omnes  homines  constituit^  idrpie  aptd  omnes  peraque  custoditur  vocaturque  jus  p« 
What  is  termed  the  Law  of  Nations  was  more  accurately  called  the  jut 
law  between  or  among  nations — ^by  Dr.  Zouch,  an  English  civilian,  disti 
celebrated  controversy  between  the  civil  and  common  lawyers,  during  the 
II.,  as  to  the  extent  of  the  admiraltv  jurisdiction.  He  suggested  this  tern 
priate  to  express  the  real  scope  and  object  of  the  law.  An  equivalent  ten 
language  was  subsequently  proposed  by  Chancellor  D'Aguesseau,  as  be 
express  the  idea  properly  annexed  to  that  system  of  jurisprudence  cod 
droit  desgens,  but  wliich,  according  to  him,  ought  to  be  called  le  droit  atb 
term  International  I^aw  has  since  been  advocated  by  Mr.  Bentham,  as  ^ 
express  in  our  language,  "  in  a  more  significitnt  manner,  tliat  branch  c 
which  goes  under  the  name  of  law  of  nations^ — a  denomination  [he  rem 
racteristic,  that,  were  it  not  for  the  force  of  custom,  it  would  rather  b 
internal  or  municipal  jurispnulenco."  The  terms  JtUemcUional  Law  and 
have  now  taken  root  in  our  legal  nomenclature,  and  are  constantly  used  i 
connected  with  this  important  science. — Sharswood. 

•  Though  the  learned  judge  treats  this  as  a  favourite  definition,  vet 
amined,  it  will  not  perhaps  appear  so  satisfactory  as  the  definition  of  or 
law,  or  the  law  of  the  land,  cited  above  from  Justinian's  Institutes,  vis.  ^ 
lus  ipse  sUnjus  constituiif  id  ipsius  proprium  civitatis  est  vocaturque  jus  civile,  quasi  j 
civitatis, 

A  municipal  law  is  completely  expressed  by  the  first  branch  of  the  defi 
of  civil  conduct  prescril>ea  by  tlie  supreme  power  in  a  state."  And  th< 
**  commanding  what  is  riglit,  and  protiibiting  what  is  wrong,"  must  eithe: 
or  convey  a  defective  idea  of  a  municipal  law ;  for  if  right  and  wrong 
the  municipal  law  itself,  then  whatever  it  commands  is  right,  and  whai 
wrong,  and  the  clause  would  he  insignificant  tautology.  But  if  right  ac 
be  referred  to  the  law  of  nature,  then  the  definition  will  become  deficiei 
for  though  the  municipal  law  may  seldom  or  never  command  what  is  wi 
thousand  instances  it  forbids  what  is  right. — It  forbids  an  unqualified 
hare  or  a  partridge ;  it  forbids  a  man  to  exercise  a  trade  without  havii 
years  as  an  apprentice :  it  forbids  a  man  to  keep  a  horse  or  a  servant  wit 
tax.  Now  all  these  acts  were  perfectly  right  before  the  prohibition  of  th< 
The  latter  clause  of  this  definition  seems  to  have  been  taken  from  CScen 
a  law  of  nature,  though  perhaps  it  is  there  free  from  the  objections  here  su 
gumma  ratio  insita  d  naturd  qua  jubet  ea,  qua  /acienda  sunt  prohibctque  confrari 
lib.  i.  c.  G. 

The  description  of  law  given  by  Demosthenes  is  perhaps  the  most  pert 
tory  that  can  either  be  found  or  conceived :  01  6i  vdfiot  rb  Shcaiov  mU  rb  «a> 
PaiXovTtu,  Kai  tovto  l^ifrovoi.  Kai  ireiSav  rt'pc^,  Koivbv  rwni  nbb^ayfta  amSeixO^,  w 
ov.  Kal  To(rr\  k^i  vdfut^,  ^  navrac  npoa^Kei  ireiOtaOai  cJ/d  iroAA^  loai  ftAXtaO*,  in  fta, 
fih  Koi  Sijpov  OeCtv^  66yfia  (T  avOfnirrnv  ^povlftuv^  kirav6p0i^ia  <fe  Tuv  iiofvaluv  m) 
fidrcfv,  irbAeuf  &i  ovvBfjKii  icoht/*  koO  fjv  vaei  npoa^iut  ^^v  roif  h  rg  ndXu,  **  The 
^ieot  of  the  laws  is  to  ascert.ain  what  is  just,  honourable,  and  expedient ; 
lA  discovered,  it  is  proclaimed  as  a  general  ordinance,  equal  and  impiirt 
30 
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y  ar^o  oiif  ■•?'  ilii-  lii'tiiiition.     Ami,  tirst,  it  is  ii  ru^e:  not  a  tniii^iciit 
orir>!ii  :i  Mipi-rinr  t<i  Mrroiu-oriiiii^  u  jKirticiilar  iktsoii  ;  luit  Miini'thiii^ 
.  uniform,  ainl  iiiiiv«-i-^al.    Tlien'tiirc  u  purtk'iilur  uct  oi'  tlio  k';^isl:itiiro 
t*'  till*  ^u'mU  u:  Titiiis.  nr  t<»  attaint  liiiii  of  lii«;h  troas<»n,  (ioi's  not  outer 
k-a  ••!' a  iuuni(-i|>ai  law:   *'"»•  Hu*  i»|M>^yii'in  yj['  ^liirt  lyi   is  ^i|K*ut  u]K>n    ^^ 
,  aii«l  lia-«  no  n-iation  to  **'*'](;vinnV""^i>'  '"  tfononilj/iiiM.xaUicr  aiK'n-  ^ 
^tk  law  •    iiat  an  act  to  ili*t.'lttrc  lliat   lliu  cnmu  of  wLi^ih  Titl^  is    -/ 
llilttidcL'UiiuLLipJL^vU^Uj  Jiud.hitf  j/vrinanem'V,  uniformity,  and  uni-  ^. 
•Jul  liuixuluTc  la  (iru|>crly  u  ruif,     Jt  is  also  ('alTiMl  a  ruh\  to  distiu^^uirih 
'r*'V  i.p  '••  un.^r'l,  wlijrh  wi-  are  at  liU-rty  to  follow  or  not,  as  we  hva} 
I  to  ju«i:;r  uiMfU  the  reii>onalileness  «ir  unreasimahleiiess  f»f  tlje  tiling 
hrn-a*  ••iir  •iiH-ilu'h«-i'  t<i  tlie  liiw  <le|K*n<iM  not  u|H»n  our  tippruf^tttion^  hut 
n,ihr'*  utH.     <'<iuii**ol  i^  only  mattrr  of  |ii'n«uasii>n,  law  is  matter  of 

i-*»un<>tl  art.x  liiily  u|H»n  the  willini;.  law  u|N)n  the  unwilling  alMi. 
^1  •  :ill.'.i  :i  rM/r.  I'l  i|i*.tiiiiriiish  it  fmrn  a  t'*>mpart  iw  dijrn'mrnf ;     r^%r 
»* »  J*  a  jir'»mi"M*  pi-oi-rrilin;^  fn»in  us,  law  i**  a  ei»niman<l  <iin'<'tei|     *- 

Lan^u:ijf  <if  a  <-iiiii|i:ii't  i<«,  **  1  will,  or  will  not,  (lo  this;'*  that  of  a  law 
Kal:.  or  •-halt  not.  <h>  it  "  It  is  true  there  is  an  ohlii;ation  whieh  u 
m*"*  vviiii  it.  i'(|ii:il  ill  |.iiiiit  «»f  enns<ii'ni'e  to  that  of  a  law;  hut  then 
I  '•!  tf*'-  •'MiL':»tj'Hj  i-»  •hrVi-n-nt.  Jn  e(im|i2i«*ts  w«'  ours*'lvr<  di'termine 
*■  wKiT  -l.:ill  I  If  'I' nil'.  lii'fMn'  we  an*  ohliiTi'il  to  ilo  it  ;  in  hiws,  we  are 
at  t   w:ih"iit  iiiir>clv4's  <t«'t«'rminin«;  or  promi.-in^  any  thin«^  at  all. 

•  a*i«iunt-  law  is  ih'tintMl  to  Ih*  ♦•#/  rult'.'*  "^    ) 
tl  law  i*  al«*o  "a  rule  of  nril  rntulurt.'*     This  <listin^uishes  nuiniei|ml     ' 
hi-  natural,  or  n-Vfah-fl ;  the  torniiT  of  whieh  is  the  rule  of  tmtrdf  vnu- 
bi*  latti-r  iii»i  i»ii!y  the  rule  of  monil  <'ou<luet,  hut  also  the  rule  of  failh. 

rl  m.iii  a**  a  rreaiiire,  and  |Miint  out  hi^  <luty  to  <i«N|,  to  hiniHrlt.  and 
iUii:r.  •-••n-iilen*d  in  the  li&;ht  i»f  an  individual.     Hut  munieipal  or  eivil     ; 

•  h.Tii  al~i  as  a  <-iti7.en.  and  Uiund  to  other  tluties  towanis  his  nei^h- 
tl."-.-  ■':"  iii«'n*  natun-  and  religion  :  duties,  whirh  he  has  eni;:ii;i-d  in 
Z  '.'.I-  '•-  !i<  tiT-  "t'  till-  <-i>nimi»ii  union;  anii  which  amount  to  no  more 
hi-  ■!  •  •  ":i!rilMi:i-.  >»n  hi-*  |iart,  to  the  >uh<i>tenee  an«l  |H'aee  of  the  *^n- 

m 

•wi :i  pjl-'  y.--*.r.'».  /."     lU^eau-ie  a  hare  n's<»lutit)n,  eontine«l  in  the 

hi-  !•  J.*  :i!  r.  \\:i!j«»ut  inanif«*>tinL:  itself  hy  s«ime  external  si:;n,  ean 
r"|H  r -,  a  l;»\v  li  i<*  n*i{ui**ile  that  this  resiiluti«>u  Ih'  ni»titi«-d  to  tin* 
I  .in-  !<•  <•(>«  V  It.  l>iit  titi*  manner  in  whieh  this  notitieatiiui  is  to  U* 
iatT.  r  I'f  Vi-rv  irn-at  in-iirt'iTeiire.  It  mav  Ih»  iiotitied  hv  universid 
III  I'll:;  ]-r.ii  lii  ••.  whith  >n|ii»iiM"i  a  previous  ]uiMi<-atioii,  and  is  iIh* 
•  '•'Mrn'ri  law  i-l  Kriirlaiid.  It  mav  U*  notitieil  imm  i'mv.  hv  «»t1iri'i*s 
l'*r  i!i:i-    }i'ir}M •-*(-.  a-  i-*  done  with   ri'i^anl  to  |iro<Iamations.  ami  hk-Ii 

■  ■f  1 1*,  w!.:  ■)i    f  ir  xnri'Hi-  n»a-i>n'«.  all  :iri»  uiiiliT  iin  oMicatinn  to  oh.'v  :  hul 
'  ;4:i**    i' .  \  i\\  >  tlii'  i;ivi-ii!i'>ii  aiiil  ;:it(  of  htMVi-ii.  thi*  M*iiriiiii>iit  <»!' wi-i' nii'ii. 
.11  .  •  .  ■. .  -\  ••!!•  r  ••.  iiiid  III'-  k'l-niTiil  i-^inijiai't  ot'  tlit»  '•tat** :  to  livi'  in  e'ln 
I  m)ii'  *.  :-  :ii.«  'l'i!v  .•'■  i-v-i\  iiidiviilual  in  sm-iiMv." — fh-t*.   I.  .•■>ut.  Mrt  '  ;'.— 

n  '-i-tlv  .  *  ■.•r\«  I  ill, it  th'»  l.i*t  rl.iu*t»  of  thi<  dffiniti«Mi  i"*  «urj»hi»!airi'.  it*  tht 

iKj*  wii.iT  :!..-  1  iw  •  oMim.oi'U  i?*  !li»Ti*f««n*  ri;;ht.  ami  what  it  innliiMlj*  wrnnj. 

«   tK>-  ■   •-iiMiirj  1  ••!  .1  »ii|»-i  i>»r.  t*aiiu«it  y''  •'  anut'X  thi'  moral  quality  nf  riji^t 

!?,••  ...  !.  ■!!  :ii  s!--!!  I 'Ml*!  i«-ri*<l.  r>tMin)andi*<l  nr  i»rohil»ii»'d.      Ki^hi  or  wruii;* 

m*'"  I.  '•i.il'iii-'..  i'--!jii.iii;  iii-i"«"'»'.ardy  !ri»ni  thi*  r«'latii«!i«.  ol' jht-ou-  i»r  ihiiij-. 

ir..ik-    !*i.iT   ruhl  wh;ih   i*  it-t-it  wr«»iij!.     Th**  dt-Kiiitii«ii  nj' < 'ii-.-n*  r*MM!iily 

»li  .-.  r..ir.»l  !■•  ft'.ilJir»*  of"  hl.ii'k'«tiiiii'*->' lauiruiii;**  t — I^j"  f.»f  sututHxt   rr'  ■    .-..•'.■li 

.•v^  '     I    .-.»  .''■■'  '  ■   •■  ''  /■•"  ''iV.'"/!!*-  i^'»i*'-iri.f.     If  tht*  dt*tiiiiti<in  of  lhi»  ti*\t 

...1  «.  I  \^  t>>  •'••iif'iriii  til  i!ii«  idtM.  it  wnuld  In*  U-tti*r: — "  Munii-ipal  law  i-  a 

•^-ri<iii'  t  |.r^4i-riUil  hv  t)i**  <.(i]iriMne  |miwit  in  a  Htato.  i^ommundiii:*  what  i<« 

afid  f*<rhi<i<hnir  tht*  ii»iitnin'."— Sii %iiMr«"iii. 

i<»  11 'fifi •*■.!? ••  tli»»  j-iNMl-iif  Titiui*  irould.  in  Ijttin.  ho  Ur,  not  via;  in  Froni''i 
.    iti   Kn^h-h.  hiiwi*ri-r.   it   i«  ralhil   hu\      Ihiblic   und  |irivHto   vyc\*  of   the 
ifr  indiM'riminAtidy  iiTmi-«l  'cirj. — Sii.%E!>wo(iii. 
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OF  THE  NATURE 


^4p^  acts  of  parliament  as  are  appointed*  to  be  publicly  read  in  o 
J  other  usHcmblies.  It  may  lastly  be  notified  by  writing,  priw 
like ;  which  is  the  general  course  taken  with  all  our  acts  of  parlia 
whatever  way  is  made  use  of,  it  is  incumbent  on  the  promulgators 
the  most  public  and  perspicuous  manner ;  not  like  Caligula,  who  (f 
I)io  Cassius)  wrote  his  laws  in  a  very  small  character,  and  hung  thei 
pillars,  the  more  effectually  to  ensnare  the  people.  There  is  still 
reasonable  method  than  this,  which  is  called  making  of  laws  ex  past ^ 
after  an  action  (indifferent  in  itself)  is  committed,  the  legislator  then 
time  declares  it  to  have  been  a  crime,  and  inflicts  a  punishment  upoi 
who  has  committed  it.  Here  it  is  imposHible  that  the  party  could 
an  action,  iimocent  when  it  was  done,  should  be  afterwards  conver 
by  a  subsequent  law ;  he  had  therefore  no  cause  to  abstain  from  it ; 
ishment  for  not  abstaining  must  of  consequence  l)e  cruel  and  unjust.! 
should  be  therefore  made  to  commence  in  future ^  and  be  notified 
commencement;  which  is  implied  in  the  term  *^ prescribed.**  But  wl 
is  in  the  usual  manner  notified,  or  prescribed,  it  is  then  the  subject'i 
be  thoroughly  acquainted  therewith;  for  if  ignorance,  of  what  ho  ; 
wen;  admitted  as  a  legitimate  excuse,  the  laws  would  bo  of  no  effca 
•.Iways  be  eluded  with  impunity .**^ 


(•)  Such  lawn  nnidiifc  tin*  Romnnii  w«*it  Jpniiminattd  pnii- 
|e/;iA,*  or  priviitc  kiw-s  uf  whirh  (!irf*ro  {dt  ley.  :t,  19,  and 
In  hin  omtion.  f>r«i  ii-imit„  17)  tliuH  (•|Niik<«:  **Vrtaui  Uqei 
tacntUtj  rrtinU  dutihvim  ttbulitf  Irgts  prirutU  httminihut 

•  An  tr  pfxt  f.trin  Hw  nwy  l>p  ritlior  of  a  public  or  of  a 
priTAt«  nature;  iiiul  wlii>n  wo  »pi>:tk  gonorally  i)f  an  ^x  jwtt 
f'n'tn  Ittw,  w."  [M'rh.iii^  ulwitya  mean  a  law  whk-h  cuinpro- 
lirmli  the  wh<ilc  coniuiunity. 


irmgari;  id  enim  ett  pririlfffium.  At 
nihil  est  cruihliUK,  nihil  pemiciiuiut,  nO 
dviUuferrt  poua," 

The  Roman  priril^ia  wem  to  cormq> 
attainder,  and  billa  of  palm  and  ppnaltki 
tlieir  nature  tboy  are  tJcpoU/aeto  lam,  ] 
■o.— CmutTurf. 


*•  Many  instances  formerly  occurred  of  acta  of  parliament  taking  effect 
pawing  thereof,  by  legal  relation  from  the  first  day  of  the  session.  S« 
r.  R.  CfM) ;  hilt  this  is  remedied  by  33  Geo.  III.  c.  13  ;  and  frequently  it  is  ; 
the  act  Bhall  commence  at  a  future-named  day. 

In  New  York,  every  law,  unless  a  different  time  is  prescribed  therein,  tfl 
the  twentieth  day  after  the  day  of  its  final  passage.     1  R.  S,  157*-*  iA 

The  stiitutes  of  the  I'nitcd  States  take  effect  from^Uw"tfaate.  i  Kei 
1  Gallis.  62 :  7  Wheat.  1<)4.  The  con**titutiou  of  the  United  States  prevent* 
passing  any  rx  j)tj.<t  torto  law.  Article  1,  see.  2,  {  3.  So,  article  1.  sect.  10, 
any  State  from  passing  any  ex  jt<K<t  facto  law,  or  law  impairing  the  obligatii 
By  ex  fH^t  fnrto  laws  is  only  meant  laws  reflating  to  cnminal,  not  civil,  mutt 
R.  477  ;  3  Dallas.  3H).    See,  however.  2  Peters  OSl. — Mr.  Justice  Johnson's 

According  to  the  rule  of  the  English  law,  act«  of  parliament  took  effe 
to  tlie  first  <lay  of  the  session  of  parliament  at  whi<'.)i  they  were  {mssed 
other  day  was  si)ecially  named  in  the  hody  of  the  act.  The  entire  session 
was  regarded  by  a  fiction  as  one  day.  In  the  case  of  tlie  King  tw.  Thurston 
of  carr>'ing  a  statute  back  by  relation  to  the  first  day  of  the  ecssion  was  ad 
King's  Bench,  although  the  conse(iuence  of  it  was  to  render  an  act  murdei 
not  have  been  so  without  such  relation.  (1  Lev.  91.)  By  the  stat.  33  Ge< 
was  declared  that  statutes  are  to  have  effect  only  from  the  time  they  rea 
assent ;  and  the  former  rule  was  abolished,  to  use  the  words  of  the  statute 
**  its  great  and  manifest  injustice." 

In  the  United  States,  an  act  of  Congress  takes  effect  from  the  time  of  it 
wide-s]>read  is  the  territory  the  inhabitants  of  which  may  be  affected  by 
of  such  act,  that  it  is  impossible  they  can  have  notice  of  the  existence  of 
some  time  after  it  has  l>een  passed. 

The  Code  Napoleon  declare<J  that  laws  were  binding  from  the  moment  tl: 
tion  could  Imi  known  ;  and  that  tlie  promulgation  should  be  considered  as 
department  of  the  Imperial  residence  one  day  after  that  promulgation,  a 
the  other  departments  of  the  French  empire  after  the  expiration  of  the  i 
time,  augmented  by  as  many  days  as  there  were  distances  of  twenty  league 
seat  of  gc»verninent  and  the  j)lace.  The  New  York  Revised  Statutes  hav€ 
that  every  law,  unless  a  different  time  l>e  prescribed  therein,  shall  take  effe 
tlie  State  on  and  n(»t  l)efore  the  tw(»ntieth  day  after  the  dav  of  its  final  pas 

By  the  constitution  of  the  UnitetJ  States,  art.  1,  b.  8  and  10.  Congress  a 
are  forbidden  to  j>ass  ex  jywt  facto  laws.     An  ex  poM  facto  law  is  one  which  rt 
punishahio  in  a  manner  in  which  it  was  not  punishable  when  it  was  oomn 
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ihor:  maniri]»al  law  is  "a  nilo  of  Hvil  coniliiPt  pro»orilH"*d  hy  the  Jhtprrm^  If 
I  ^f  tr»\"  yttr  ifiri-latiin*.  aw  w:i?i  lM»ton»  olh^orvcd.  is  the  ^rt»aU'Ht  art  of 
V  th:it  can  Ik*  »'X**n'isiM|  hv  tino  Immiiit  ovtT  another.  Whcn^foro  it  in 
;*j  iho  wry  «««-eiH'o  of  a  law.  tliat  it  Ih'  ina*ie  hy  the  RUprvnic  power. 
ly  antl  I«*;^i*latiire  an*  iii(Kv«i  convert iMe  terms;  ono  cannot  subsist 
tie  other. 

ill  naturally  K*»<1  ih  into  a  short  inqniry  coneemini;  the  naturo  rj^i- 
'  an«l  eivil  i;f»vernnient ;  aipl  the  n:itnnil.  inheri'iit  ri^^ht  that  *-  * 
»  the  •M#v«T»-i^nty  of  a  state,  wherever  that  sovereignity  be  hM|;^c(l,  of 
I'l  enl'inin:;  laws. 

y  iraa  Mi4  imliinU  ioAiinitif hhih  4>f  luteiHy  are  tho  wantn  and  the  fean«  \^r 
aal*.     N'll  that  we  can   U'li«*ve.  with  some  th«'on'tieal  writer*,  that 
r  wa^  a  lim«'  wIh'Ii  then»  was  no  siirh  thiniT  »^  sorirtv  either  natiinil  or 

that,  tpiiii  the  iiiipulM>  of  reason,  ami  throiiirji  a  ^ense  of  their  wants 
H'-^-K-,  iM'livi»hiaN  met  toir^tht-r  in  a  hirire  plain,  enten^l  into  an 
Mi'mt  t,  aii<l  «!iM*i'  ilir  talU'-t   man  pn*-iriit  to  he  their  ;;ovrrnor.     This 

a*i   »'  TiKilJv  f\i*>iini;  iinroniiirii'ii   >«rati*  tif  nature,  is  too  wiM  to  Ik* 

a'i;ii.':i-il :  aii'l   !••  >i.ii-,  ii   ]•<   iikiinlv  eonmi'lirforv  to  tlie  revraird  ae- 

t!.e  pr;!ii:tiVf  orii^in  of  ma!il\in«l,  ami  thrir  preservation  twf»  thoii>.aiHl 

riftarN;    In.iIi   whiih   wi-n*  r!hMtf«l  hv  tlie  m«-ans  (»f  t^ini^le  tamilies. 

Tin"«i   tin-   lir-^t   natural   Mwiftv,  amoni;   thifn*i«lv*-s;   which,  rverv  <Iav 

r-  l;i:tits.  lai<l  the  tir^t  thoii^rh  imperl'rct  rmiiiiients  of  civil  or  p'llitical 
in  J  whrn  it  i:r«-w  t«w»  l.irLjc  to  •.iihsi<«t  with  convenience  in  that  p:i»*tor:il 
rn  in  the  patrian*lis  ap|N*ar  to  have  live«l,  it  necessarily  stilnliviiK'ti 
varioim  mi:^ni{iiiii*«  into  mon*.  At)erw;in!»*,  as  ai;ri«-nltun*  in«'rca«*e(l, 
ployi  an'i  can  niaiiitain  a  much  ;;reatrr  niimher  of  hands,  mi;;r:itionM 
!^"i  trt-^ii<-iit :  an<l  various  tri)M-«.  which  hail  forinrrly  separatcfl,  reunited 
ikrtim*-*.  hy  ctimpuUion  ami  eoni[uc**t,  **omi>time>  by  accident,  ami  *ionie- 
ha|»**  hy  coriipai't.     Hut  thouirli  s'M-irty  had  not   its  fonnal  U'lritiniiiir 

•  ••n\«-iiT>iin  of  hidiviijiial**.  a«''.uati«<I  bv  Tlnir  wants  and  their  tear^:  vi»t 
Cu'iii  'j1  ihvir  uiukni-'^'o  uixl  iinpcrlcction  that  Jlr^/MS  nuinkiiMl  t«»4i(ctiier : 

T^-T.iT.'^  th.'  ij.ie*^i»y  Mj  lLLs  uiiiuM ;  and  that  therefi»re  is  tliifi.  soijil 
"atf'Uh'Lilluii.  :ia  utll  Of  ihe  vchuiil  of  civil  MM-ictv.     Anil  litis  U  what 

by  tl»i-  i'Mjifjal  ruiitrrnt  ••!'  M"lt:y;  A\]ili"h.  ftii'iiirh  ju'rhajts  in  no 
:  ha,-*  tvir  Imvii   t"rii.aii\  i-\j'V.^-rd  at   tin-  lir-l    iii>titMti«iii  ot' a  state. 

iir*   ;i!.i  n-;t«-'ii  iii<i«!  :il\\a\*<  bi-  uiiiii-:'":'*  >d  aii'i   iiiiplieti.  "in  the     r^^iw 

•I  a 'la':!!.:   I  ■•_'••?  ht-r:   lia'n. 'v,  l!i  it    t'l*  w  h"li'   -hi»uld   protei-t      *■ 

■**   a'    i   tl.i'    .'..  -y  pa   t    •»li"  ill  p:iy  ol"eili''ii-e  to  tlie  will  of  the  \vhi»lr. 

•  r '.^  •'■N.  t*  ;»•  t'.»'  I  ■••::"iii'i'!y  ■!«  mid  LTMani  tlic  riifht'*  *if  caeh  iT?divi- 
lii:r.^ii«i  n»flt  ''ill  return  lUv  llt!>  protocli'Hi.  each  individual  shouM  se.b- 
le  ia\iA  ui  U««*  «i**iH»HUi*iiv».\vi'''i'»ui  ^^  hivU  ^*tbmissii»u.ui.uH  it  ^vas  im- 
hat  l':^,"iV^ji"i.».*.i.«l''«''l  b^'  t  i-r:aii:iy  i*xtej;diH|  to  any." 

Lik>'«  .111  :fci  t  'It-u-  k  !"..ri»  ill"  jM--:a»'  "{'tin-  l.iw.  :iTiii  wliieli  Wii*  iiin<»-«-n(  \\h«'n 
>.rial.  'T  u}ii>  h  .tjjr.i\  .ilf<.  :k  ■  niMf  .ilitl  !n:ik<"*  it  ;.'re.ili'r  than  it  w.e*  wlieli  it 
ii:>-l.  '-r  Mii>}i  •  li.iiijf-  tlif  piiiii*liiii>nt  ^n'l  iiithi'tii  a  L're.it«*r  ]>uiii-li!iifiit 
,Aiv  4iii<«-\'>l  '■*  tl.i-  1  riTii*'  wjii'ii  ■  •Miiiiiitttxl.  nr  wliii-lj  ulti-r-*  tlii*  l«*j  il  mh-*  of 
n'i  Hi  ikt-  I'--  <  r  'iii!«:«-!it  t«-tiiiii'ii\  tli.m  tl.«-  l.iw  ii-|Mirf«l  at  iIh'  tini**  lii"  the 
H  "i  l.'.»-  I':*'!!'.'   -u:I»' :iiil    .11   i.?.liT   t'»  ■«'!»\.'t    the  iiltt'iidiT.  t.ilU  witl.iii   tiiK 

fy.   ,.  ..  f.  .     J,,^,   r.liti*  !••  )'"i:.l  :iii<l  i'i;i:in:tl   pr ••■'hnir-.  \v|ii<  li  iii)]x<«*' 

i>  iif  !  ir?"  i!«iri--    mi   ii'»i  ti»i'.\jl  pr i  !ij-,  wln-h  :i?l'-fi   |»riv;it«'  rijlit*  rt*- 

■It.  K'-tr'**!*-!  t!\  ••  l.iw^  iiii'i  >i.i'.f  l.iw* 'ij\  ■■»t  Miu' vi'-ifl  rii'hl*.  uiil''"-  .-  ."  * 
afa(i«r:iii:  thi-  ••I-IilmTpiii  <•!'  i''>iitr.i''T«.  'in  ii<>t  t.ill  Mithiii  lli*'  ]iri>iiil-;t:<>ti  ei>u- 
h^  r  iit^titiitioii  ••!  llie  I'liih'*!  M.i;--..  hi-WfV'T  r>-|<U,*n.int  ihev  ni:i\  !»••  :.i  \)ii* 
uf  *«iiiii«l  l«'j>l.*::i«ii.  *  »|  r*-!r«»«|i-  ::\f  l.i^\»  l.i»ril  IV.ii'<in  s;i\*.  "ri:nj*  ^•■■nt-ri'i 
•^  tnAATTi  I  eiiin  «Miiti<ini*  ouiil  a'lhili  n<l.i-  in'iuf  4'iiini  pl.ieet  •Kiini''  in  t>  j;t>i]N.'' 
. /.!■♦.  I'f.i'..  .!{  h'ln-in  xlvn.  1  K«*iil  *'«tin.  4<».'».  rahb-r  »■«.  Mull.  ■'•  IVtII.  .ls6. 
■.  !•-■•■  k.  •!  i'rifiih.  li'i.     Sutterl j.  M.ilthiw^nn. 'J  IVler*.  41;.     W  i!-..n  r#. 

<  I'T  nAlurt>  a  ^•h*i  il  lifini;.  Ht<  i^  rna<b*  to  l;vo  in  the  Koeiety  of  other  mnril 
[#  cannot  he  cuntentod  in  a  aIaXv  ut'  itulitude.     llv  would  rather  "d»*-U  in  tha 
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For  when  civil  Bociety  is  once  formed,  govemment  at  the  same  1 
course,  aajnece8gaa3^ja4M»aejCT:e  inri"Tolro?»|Fthftl  fl^itffyTii'ftrrt^ 
'  superior  l)e  constituted,  whose  commands  and  decisions  all  the 
bound  to  obey,  they  would  still  remain  as  in  a  state  of  nature 
judge  upon  earth  to  define  their  several  rights,  and  redress  their  si 
ut,  as  all  the  members  which  compose  this  society  were  naturallj 
be  asked,  in  whose  hands  are  the  reins  of  govemment  to  be  intms 
the  general  answer  is  easy;  but  the  application  of  it  to  partici 
occasioned  one  half  of  those  mischiefs,  which  are  apt  to  proceed  fi 
political  zeal.  In  general,  all  mankind  will  agree  that  govemm 
reposed  in  such  persons,  in  whom  those  qualities  are  most  likely  U 
perfection  of  which  is  among  the  attributes  of  Him  who  is  emph 
the  Supreme  Being ;  the  three  grand  requisites,  I  mean,  oLwisdom 

and  of  power;  y^^lnm    tn  HiMr*<>nn  fhA  i-flal  iTifAi^ftflf.  i\f  fha  f^jj^j^pyt 

io  (^imuHVIihr  always  _to  pursue  that  real  interest ;  and.etCiingUl 
carry  tHisTcnowleSgc  anTintention  into  action.  These  are  the  n 
tions  of  sovereignty,  and  these  arc  the  requisites  that  ought  to  be  1 
well  constituted  frame  of  govemment. 

midst  of  alarm  than  reign**  in  a  desert.  The  commentator  is  right  whe 
**  man  was  forme<l  for  society,  and,  as  is  demonstrated  by  the  writers  on 
neither  capable  of  livini;  alone,  nor,  indeed,  has  the  courage  to  do  it."  B 
sistcnt  with  this  admission  to  say,  as  he  afterwards  does,  that  ^*  the  only  t 
foundations  of  society  are  the  wants  and  fears  of  individuals."  It  mi 
asserted  that  a  state  of  solitude  would  be  unnatural  and  unsuited  to  a  m 
wants  and  no  fears.  He  confounds  in  this  [passage  society  and  govemmt 
that  the  wants  and  fears  of  individuals  in  society  tend  to  govemment ; 
wards  expresses  it,  government  **  results  of  course,  as  necessary  to  pre 
society  in  order."  But  it  would  be  more  philosophical  to  go  one  step  i 
that  principle  in  human  nature  which  makes  the  wants  and  fears  of  men 
necessarilv  to  govemment.  That  principle  is,  that,  strong  as  the  social  i 
individual  or  tef/ish  (ui^ing  the  word  in  a  sense  not  necessarily  bad)  ton 
Each  man,  in  ci>nsequencc,  looks  more  to  his  own  interest  and  happinec 
others,  and  conflicts  must  take  place, — ^universal  discord  and  confusion 
the  social  state  and  the  ends  for  which  it  is  ordained.  There  must  1 
power  somewhere  lo<iged :  and,  wherever  or  whatever  it  is,  that  is  Gcvem 

It  having  been  shown  tliat  government  is  a  necessary  relation  of  man  i 
constitution,  it  follows  tliat  government  is  Hqht,  The  moral  govemment 
Being  over  the  universe  of  matter  and  mind  has  this  same  moral  quali 
fore  in  a  secondary  sense  that  all  govemment — and,  of  course,  human  floi 
be  said  to  be  of  divine  ordination.  In  the  creation  of  moral  beings  witl 
this  relation  of  govemment  resulted  as  necessarily  as  the  equality  of  the 
a  triangle  to  two  right  angles.  It  is  in  this  sense  we  are  to  receive  the  i 
"  the  powers  that  be  are  or<lained  of  God." — Rom.  xiii.  1. 

Writers  have  amused  themselves  with  supposing  an  original  compact  i 
Tlie  nearest  approach  to  such  a  thing  in  history  is  to  be  found  in  the  orij 
of  the  United  States.  The  ditt'orent  colonies  were  constituted  under  chi 
crown  of  Great  Britain  ;  and  the  original  adventurers,  as  well  as  those  ^ 
may  without  much  violence  be  considered  as  having,  either  expressly  or 
parties  to  a  compact  of  society  founded  upon  the  terms  set  forth  in 
Each  colony  was  a  st»parate  state  or  nation.  They  all  agreed  in  recogniai 
Great  Britain  as  their  supreme  executive  magistrate,  and  the  power  of  i 
liamcnt  to  extend  over  them  in  certain  resjK^cts ;  but,  in  the  main,  their 
to  be  made  by  them  thron«:li  their  Representative  Assemblies.  At  the  R 
threw  oft'  their  de]>endence  upon  the  Britisli  crown  and  declared  themm 
independent  States."  The  Declaration  of  Independence  was  the  joint  \ 
of  the  colonies,  and  its  ettect  was  to  constitute  each  separate  colony  a  free 
ent  State.  So  they  themselves  considered;  for.  as  they  had  done  he 
tinued  to  act  by  a  Congress  of  States,  each  State,  by  its  delegates,  haying 
Congress ;  and  when,  subsequently,  they  entered  into  articles  of  oonfe 
declared  expressly.  **  Kach  State  retains  its  sovereignty,  freedom,  and  ind 
every  power,  jurisdiction,  and  right  which  is  not  by  this  Confederation 
irated  to  the  United  States  in  Congress  assembled." 

The  fundamental  princijile  announced  to  the  world  in  the  Declaratk) 
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■rvcrml  fi»mi*«  of  ^vemniotit  wc  now  m.i»  in  the  world  at  finit  aotu- 
bi  aiAttvr  tti  irn-at  univrtainty.  und  has  <K-c'usion(*d  infinite  diHputes. 
y  bu«iint*!«^  or  intention  to  entiT  into  any  of  them.  However  tliey 
'  *what  hifht  rMirvor  thi*y  Huhsint,  then*  in  un<l  muKt  l>c  in  all  rmux 
apn^nie,  irre»ir»tihle.  ahnolute,  unoontrolle^i  authority,  in  whieh  '- 
%mt  imperii,  or  the  rii;htH  of  HOveriMpity,  reside.     And  thiH  authority 

lh«ifk*  hand«.  wherein  {aceonlin^  t<»  the  opinion  of  the  found  era  of 
iv*»  fitate^.  triilifr  expres-KJy  ^iwn,  or  <*olh»cli»<|  from  their  tacit  appro- 
r]iiaiitie4  n*f(ui*<ite  lor  HUj>ri»niaey,  wisdom,  goodness,  and  power,  are 
(dv  ti»  In*  fmind. 

t-ail  writerHiif  uiiti<|uity  will  not  allow  more  than  three  n*^ular  fonnn 
•01:  tiio  fir*t.  wht'n  the  howreipi  p<iwor  is  l<Nl;rt*<|  in  un  a^^^^pite 
iiiMi**tin;;  of  all  the  free  nienihcrH  of  a  <-«»niiniinity,  which  is  calhsl  a 

the  Mfvitnd.  when  it  is  ItNl^l  in  a  cf>uncil,  comjHMHHl  of  mdect  mem- 
rn  it  i-  f^tvhil  an  ariMiN'racv ;  the  last,  when  it  is  intrusteil  in  the 
inirie  jMT*ifin.  and  then  it  taken  the  name  of  a  monnndiy.  All  other 
'>Vi*ninunt,  thry  say,  are  either  corruptions  of,  or  reduciidc  to,  these 

von-i^rn  iMfWi»r,  a»«  was  hofore  ohser\*CHl,  is  meant  the  makini;  of  laws; 
r  that  |iitwrr  rc^idt"<i,  all  others  must  contimn  to  and  he  ilircrtivi  hy 
apiM'aniTici*  tin*  nut  ward  form  and  adminiMnitinn  <»f  the  pivcriimeiit 
l-iir  it  i->  :it  any  tini«*  in  the  option  (»f  the  lepshitun*  ti»  alter  that 
miniy«trati<»n  hy  a  new  c<lift  (»r  rule,  and  t<»  put  the  exiH*uti(»n  id*  tlie 
hateviT  hand<«  it  pleases;  hy  constituting;  one,  or  a  few,  or  many 
ia^**trati^:  and  all  the  other  ]M>wcrs  of  the  state  must  olN^y  the 


t  |rnT^mm<*ntj*  dt*rivo  thi*ir  ju«t  |M»w#»rs  from  th**  ronnont  of  the  govorno«i; 
h^ht  i>f  tit*'  ]M*<>|>Ie  tn  alter  or  alloli^ll  tlieir  form  of  p>rerninent  and  in^ti- 
t#*.  laying  it<*  f<tiin«Litit»ii  im  nurh  principlf**  mirl  iir>!:iiiizin>!  its  ptiwors  in 
Ut  tht-iii  -hail  •^•••tii  ui't^X  liki'ly  til  etftM't  th«'ir  >iifi'ty  and  hiii)|iine««.     Thin 

A  *«•  i! '.1*  l;-hi  '1  'iH-triiif  «»f  thi>  rtnintrv.     N«»r  i-*  it  ini'ttn-ii-itt-nt  with 

!-<ri-  .kdx.iip-'-i  ill  ilii-*>i*  iii»ieo:  fur,  whilt*  k!<iVi*rnnii*nt  \^  a  nii»rul  relation 
>«vilt.n/  tt'iMi  th<*  iiat\ir«-  I'f  nift).  and  ihcrft'iiri*  <>f  divini'  «>rdinalion.  thi* 
m  *'i  Ar-'V<-rn?ii<'ii!  :«  •'Mdi-nlly  of  human  i'<intriviiiir«>.  Tho  ^'at  nn^jority 
It*  h.i\»'  \'*»'H  the  P'^lllt  «if  fon*e  r»r  fraud:  yet  even  tlie*i»  may  \*o  vstw 
liniT  ii|-<fi  til"  lai'it  uMi-'i-nt  or  a4*quii*>rfni*e  of  the  >:«»verne«i.  If  they  huv« 
-iWtT.  tli«-y  »r*'  i-'>in{>«*ti*nt  t«»  oVi-rthnm*  it  :  n<»r  an-  <»ther  nation*  justitiiHl 

in  *u<'!i  •l"ni***ti''  ei<iitlii-t'>.     It  i.-*  to  tn*  n^niarked  iliat  in  the  frt^'^t  nati<inH 

■•  r^pii)  Ii.  *  w  iiii  li  it<in|Ni^»«  thi»  fnittnl  .**(tati*<«--the  co!i<iMit  of  the  ontire 

"•^«j'l»*  h.i-  !i'-\'-r  K'^n  fX|»r*—'»ly  o]»tained.     The  iHNipIt*  eoin])rehend  all  th«» 

and  '  h:!d:"  ii  "f  i-v»tv  ;ijt»  and  ela-*?*.     A  eertain  ininilKT  f>f  the  ni«'n  have 

I't   in  thf  ft.kiu*-  iif  nil  th* inniiinity.     Tin*  i|iialitieatiotis  of  el*vti»r«  or 

i^  n*  r.i!  -^  t:i<«l  1>y  !)m-  (-••li>ni.d  «-liarter<.  and  mi  e4»ntiiiiie<i  until  alteieil 

♦  ■y  thf  .i:iri.-r.tv  i-t'  lli»»  -aine  InwIv.  It  w:is  ^I'ttli-il.  t«Mi.  that  the  uet.s  of 
•f  "II-  )i  *--!■.  I  if  I  I. -I  '..r-  \viT»'  I'indinc  oji  the  whi*Ie  iiiiinhfT. 

V,  tht  T:  It  .->  .  "•■•■TiTi.ii  ii»  th»'  Anii'ri<-an  d«M'iriiie  to  ImM  that  every  eiti/**ii 
ij!i!  .»:  i?i\  •:»!••  !■■  •■\jMtri:it«"  hinioi'lf.  It  i*  Wfll  kip'un  that  it  i-  -etth'd 
'^  ;fi  '.'if  ^.rIJl>h  i-i'Mr!"«.  .V.""  f*  \a*  rj^-tr.-  ^./'ni/m.  Mill  h*>w  «'an  th«»  rt»n- 
•i.-riK-i  > .  :!i  ,iii\  -III-.'  iiii|<lii-d  if  thi«  i-iti/fii  i*-  e<M'n*i'«l  to  rfiniiin  a  ni«'in- 
ite  iKr-'ijli  ;ill   th-'  •h.inj''*  whifli  it>*  form  of  f!iivernm*<nt  may  mnlerL"*. 

•  •r  ».r>i'>'ti  !i:<.  ;ii>i<r>>l<.ili<>ii  ?      It  i*  eli-ar  that   ill  anv  •uvU  eh.miie  h«>  iiiav 

ft         I  k 

■If  uti'l  h.-  j-r  •r.r!\  i.«  .i!i«ithiT  eiiimtn"  if  he  eliiMV*«»«..  miil  -hiHii>i  li.-  alli*wi-il 
iin*'  :n  wji:-  'i  !■■  iii.ik*'  li>  fii'i-tion,    Tiii-*  (•••iir».o  wn*.  adopteil  at  thi'  pi'r:«-i 
■'•n  U«\"Im!:' 11.      All   i-r-'ii-..  whi'lh«-r  native**  or  inhahitant<i.  wit^*  i*on*j 
i  !••  ni.»k"  th»'ir  I'll.  .:.■.'  .  :!h«r  t«»  remain  *ul'iii*t.«»  of  the  Hriti«h  erown  or  to 

n*  ''f  or r  i»!h«T  of  ihi-  l'!iit«'i|  .<tat***.     Thi**  ehf»iri'  wa-t  niH»i->*arily  to  In* 

ft  r^.w^<n.il>I>*  t:in**.  In  »oni<'  <•»!<«•**.  that  time  wa.<4  ]Miiiiti*«|  mit  hy  expre-*** 
ri'Uiiir** .  und  th**  faet  of  ahidini;  within  the  .^Uite  after  it.*  a<»«iimed  ind««- 
af^«-r  •oDi»»  oihi-r  ^i-t-^'iti'-^l  |>i*ri«H|,  wiis  il«»flan^l  to  U*  an  ele<»tii»n  t^*  N»i'ome 
lAl  wao  th«»  cNMir**'  in  Mjf'«^i*liU'*etti«.  New  Y'»rk.  New  .T.-r^i-y.  and  IVnn- 
Ather  StAtt-«.  no  *|>«*eial  lawi  wi-re  ]kfv««tNl.  Iiut  e:irh  ra>e  wan  lefl  to  1i«* 
lU  own  rin-um*tanoe«,  aiiHirfiing  to  the  vuluntar)'  aeti*  an«i  conduct  of  the 

(VOOO. 
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legislative  power  in  the  discharge  of  their  several  fanctionB,  or  ela 
tion  is  at  an  end." 

"  The  sovereignty  or  supreme  power  in  every  state  resides  ultimately 
the  people.  Black^tone  supposes  the  jura  summi  imperii,  or  the  right  of 
resiuo  in  those  hands  in  which  the  exercise  of  the  power  of  making  laws 
simple  and  more  reasonable  idea  is,  that  the  government  is  a  mere  age 
by  the  people  for  the  exercise  of  those  powers  which  reside  in  them, 
government  are  not,  in  strictness,  grajUed,  but  delegated,  powers.  As  all  di 
are,  they  are  trust  powers,  and  may  be  revoked.  It  results  that  no  portioi 
resides  in  government.  A  man  makes  no  grant  of  his  estate  when  he 
attorney  to  manage  it.  The  sovereignty — ^the  jura  summi  imperii — ^resides 
the  state  or  nation  by  whose  consent,  expressed  or  implied,  a  form  of  g 
at  one  time  established  as  the  organ  to  make  known  its  sovereign  will.  1 
is  indiviifiible,  and  can  be  lost  only  in  one  way, — ^by  a  voluntary  or  forced  s 
merger  with,  some  other  state  or  people. 

That  act  of  the  people  which  constitutes  the  form  of  government  we 
tion.  It  may  be  a  general  unlimited  delegation  of  all  the  power  of  the  p< 
prescribed  functionaries.  This  is  the  case  with  the  English  constitute 
Ix)rds,  and  Commons  are  vested  with  unlimited  power.  They  can  change 
established  form  of  the  government,  and  have  done  so  in  many  instai 
change  of  the  succession  to  the  throne,  the  powers  and  organization  of 
House  of  Commons.  What  is  popularly  termed  the  English  constitut 
principles  according  to  which  the  government  has  been  organized,  and  w 
to  the  most  liberal  view,  forms  an  implied  restriction  upon  the  omnipotei 
Lords,  and  Commons.  Yet  it  is  certain  that,  if  Parliament  were  to  pai 
inconsistent  with  those  principles,  no  court  in  England  would  venture  1 
void.  And  if  it  could  not  be  repealed  by  the  force  of  the  popular  wi] 
power  which  made  it,  it  would  have  to  be  submitted  to  as  the  law  of  the  ] 
people  chose  to  report  to  a  revolution.  Revolution  means  nothing  more 
l)paceable  or  forcible  change  by  a  people  of  their  constitution. 

The  constitutions  of  our  American  Republics  have  always  been  written 
which  prescribed  the  forms  of  government  were  so.  Those  adopted  by  th 
at  the  period  of  the  Revolution  were  all  so.  They  not  only  organized 
partments, — the  legislative,  executive,  and  judicial, — but  by  variouB  Bi! 
well  as  express  restrictions,  jjreacribed  limitations  to  the  power  of  the  » 
other  woras,  certain  of  the  powers  of  sovereignty  they  refused  to  dele 
others,  provided  that  they  ^hould  only  be  exercised  in  a  prescribed  man 
that  the  provisions  of  the  constitution,  emanating  directly  from  the  peo 
prcssion  of  their  permanent  will,  and  no  act  of  the  government  inconsj 
any  validity.  Tlie  courts  will  ])ronounoe  such  acts  invalid,  null,  and  vc 
pliatically  the  province  and  duty  of  the  judicial  department  to  say  w 
Tliose  who  apply  the  rule  to  ])articular  cases  must  of  necessity  expounc 
that  rule.  If  two  laws  conflict  with  each  other,  the  courts  must  decide  o 
of  each.  So  if  a  law  be  in  opposition  to  the  constitution,  if  both  the  la 
stitution  apply  to  a  particular  case,  so  that  the  court  must  either  dedd 
f<>rmably  to  the  law,  disregarding  the  constitution,  or  conformably  to  tl 
disregarding  the  law,  the  court  must  determine  which  of  the  conflictinj 
the  case.  This  is  of  the  essence  of  judicial  duty.  If,  then,  the  courts  ai 
constitution,  and  the  constitution  is  superior  to  any  ordinary  act  of 
the  constitution,  and  not  such  ordinary  act,  must  govern  the  case  to  ^ 
apply.  Those,  then,  who  controvert  the  principle  that  the  constitutio 
sidered  in  court  as  a  paramount  law  are  reduced  to  the  necessity  < 
that  courts  must  close  tlieir  eyes  on  the  constitution  and  see  only  the  ! 
trine  must  subvert  the  very  foundation  of  all  written  constitutions.  It 
that  an  act  which,  according  to  the  principles  and  theory  of  our  govemn 
voi<l,  is  yet  in  practice  completely  obligatory.  It  would  declare  that,  if 
shall  do  what  is  expressly  forbidden,  such  act.  notwithstanding  the  expr 
is  in  reality  eflTectual.  It  would  be  giving  to  tlie  legislature  a  practical  ai 
tencc  with  the  same  breath  which  professes  to  restrict  their  powers  withii 
It  is  prescribing  limits  and  declaring  that  those  limits  may  be  passed  at  p 
Marshall,  in  Marbury  vs.  Madison,  1  Cranch,  177. 

In  general,  in  our  State  constitutions  the  right  of  suffrage  is  almost 
tended  to  all  free  whit^  male  citizens,  and  the  principle  is  to  give  effect  t< 
numerical  m:\iority  of  the  voters.  Yet  the  States  are  not  pure,  but  rep 
mocracies.  The  legislative  fiinctions  are  vested  in  two  separate  bodies,  < 
stituted, — a  Senate  and  a  House, — ^whose  concurrence  is  required  to  the  i 
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norrary.  wliopo  the  ri^hl  of  mukinir  laws  ro«if|ofl  in  the  people  at 
ir  virtue.  «>r  |i;fx>iln(*SN  of  intention,  is  more  likely  Ut  bo  found,  than 
K*  •>lhvr  «|ualilie'«  of  froverimient.  Popular  SKsefnhlieH  are  fVequently 
lH*ir  (iinlrivaii«-e,  an<l  weak  in  their  execution;  hut  ^*nerully  mean  to 
i^  that  iH  riixht  and  ju-t.  and  have  alwavH  a  dei^reo  of  patriotism  or 
t.  In  *ari^tiN'rai-ie!H  there  w  niort*  wi^lom  to  Ik*  found,  than  in  rt^^ii 
nunvr*  of  ^fvernnient  ;  U'in^  <Mim|H>siNi,or  intended  to  l>e  (rom-  '- 
he  ni'R*t  t*x|H*rieiieed  eitizenn:  hut  then*  \h  h*HH  honoHty  than  in  a 
id  ie^'«  Mn-iiiTth  than  in  a  monan'hv.  A  monan'hv  iH  indeed  the  most 
t  any;  tor,  hy  the  entire  <'onjunrtion  of  the  le^rinlativo  and  executive 
the  MheW!«  of  ;ri>vernriient  are  knitter!  to^^'ther,  and  unit(*<i  in  the  hand 

•  o:  hut  then  th«'n*  in  imminent  dan^T  of  hiH  employing  that  strength 
leni  *>r  oppre^«»ive  pur|M»s4'H. 

i-^-  liiree  •i|>e<-ie<i  of  government  have,  all  of  them,  their  He  vend  |ht- 
•1  itii]Mrteetioiis.  l>i'mo<'nicier«  are  UHually  the  In-st  eah'ulatiNl  todinM-t 
A  )aw  :  ari!*t(Nrucie-  lo  invent  the  nieaiiH  hv  whi<*h  that  end  rtliall  he 
and   m«ihun-liie<«    to   <'arrv   tlie»44*  means   into   executi<m.      And    the 

•  wa-*  oLn«^'r\'t'<l,  hail  in  ^^eneml  no  iclea  of  any  other  ]H*rmanent  form 


••^1  Vi'n  14  cj'ntT.dly  alliiwcil  to  tht»  exoi-iitive.  Put.  im  the  n*|»r<'"*f*!itiitiv«  * 
l«-  in  t}t«-  l<'«ri*l  itiin*«  tin*  i*l«-et<*«|  hy  «e|iiinit*'  di'^triet**.  it  muy  tut  liii|i|M*ri,  if 
r/»*  til  ii'iritii'*  \**r  •-•iiif  <tf  the  ri'|ir«"'«»ntaiiv«'^.  whih-tlio^e  of  ditfi^rtMit  vi■•\v^ 
•>  •nitii  III  t|.irni»-..  th.it  fith*Tor  Uitli  hratiehe*4  mny  not  truly  n»pri»sent  t!ie 
ft.j  'T\t\  ••!  .lil  th«*  viittT**.  Whilt'  tht*  luire  tiMiiii'ri«'aI  niiiiuritv  niiiv  )h*  .Mif«-!v 
:h  th<  •-!•■•  i:<<ii  **{  (hi*  ••Xfi-iitivr  ntii^i<*trittf.  atid  in  ^'eiii'nd.  dirivtly  or  indi- 
iht-  '{>:- r.-  it;«>ii  ••f  th**  atf.iiro  nf  tni^t  and  pn'fit.  it  hit-t  loii^  iK'eti  a  prevailing 
t  •••rii>-r^:iij  tii-Ti-  thill  .1  Uiri*  iiunifrieal  iM.ijoriiy  should  In*  nH|iiiriH|  in  tiie 
aw*.  Si.khil;tv  io  ^f  thi-  hijli*'^t  itii|Hirtani'f  in  ri'ir.ird  to  iiif*.L<nre'4  of  financial 
id«'iiti.d  |»>I:>  V  :  :iii<l.  whi-P-  partii**  HP'  ftrt'tty  nearly  t^pially  divitl«H|,  u  oiiiMfii 
i!  ir  ••«•  :!i-!ii>Mir  — .1  Hviiij  «'arn|iot'  vtiti-r^  fM-ilv  fwavt**!  I»y  pa^-ion  <»r  inti'n-*it 
{*•  !•■  uri'tifT  -^«h.ii  lo  -fill  WMiNi*.  a  *<iiia!l  iifiitral  party  with  o!ii>  idfa.  PMiiy 
Ur^u-  w.'ii  •-.lii'T  ■•!  tli»'  i'IIht-  -will  nth-ii  i'h:in;!f  ihf  j^tliiir*  of  a  *t.ili'  -n* 
,%  f  •  t«-  \-r\  iiii'irixii*  \"  tin-  )m-i  intfM>«iH  nt  tiii>  e<>iiiiiiiiiiW4*aIth.  Tli*'  ditfi- 
1  h  !•  K  .  :,  •.-1;  f  U'.  Ii'»>%  i<i  .irraii;:** -iit-h  .i -y-i'-iii  \\hi<'h.  while  nut  deiix  inje 

'T:-  il   :M.'-r;T\   iN  l*-;,»ititii.iti«  iiitliii't will  uptTati*  tt»  atfurd  j-uch   a  clif«'k 

.•  ••■.  •;r,  •',.■  rr„'?i!-  .Ill  I  in!iTi-I-  nf  thf  iiiiii'M'ilv.  I*iThap'«  tin*  aditpii  in  «»f 
'*•:*  t  r  th.-  iw.i  lifon  lif'o.  a«.  nf  ti-rrit-nv  fur  !!:••  S«'!i  ite.  and  nf  ]Htpul  itii>n 
r  h>ii«tv  i*.*iiii-«  iiiMTi-r  pra<-ti«'ahiltty  th.iii  .iti\  ■•tle'r  ]ilan. 

!■•  •  i-iit^itiit.xti-  "f  th vtT.il  >t.ii«»*,  tlitTf  I*  aN(i  th«*  •'on-titiiTitiii  of  the  I'nit*- 1 

|«4r.tTii<i.i.t   aiith<ir:T\  «i\<-r  tin-  pi'iipii- i.f  all   t!if  St.i'e^.      Hy  tfiat  iiin^titil- 

•i^»  it"j"*l  |-iw.-i»  wt  i.«  •lfi*>;:.tt*-il  t«>  ii  t*''n»*r.il  *tr  U'*\*Td\  i£«>v<'rnnifiit.   -.ill 

■  l»-lt  j»:t-i  1.  .Ti_'  ri--»  r\«'il  i'»  ihf  Siiii«»^  '♦r  to  th«»  |HNiplr.     Tho  *pccial  iiOiVi-r^ 

t»-l   .%ri    irii'  '|<  illv  *ii-  h  ;i*  ii»nt»Tii  t!if  f-ir«i;:ii  ri'latii>ti<  of  the  i*«>iintiy.  fh*- 

f  and  t'- tIi'- r»'_'Ml  i'i'»n  «if  f«'ri'ijii  aii«l 'l-'iiji'-'tif  i'«iiiini«'ri"i'.  afnl  ••iImt  ■•]- 

,ppr  .|.ri.it«-!v  .i-«:jn>-'l  t«»  *],>•  L'«'ii«Tal  L'"^*Tnin«'!it.  T!i»*  ;r«>v«'riiment  invf-****! 
,.T.i<»-  i.f  th'  ••■  p..wi«'>.   1-  ■h-irihiittil  int'i  jfji^litivf,  i-Xi'  iiiivi-.  aipl  ind'''i.il 

•  .  T'f  'e-«'i"«l  ili\f*  I-  •liv'i'h'd  Into  tw«»  hr.ilp'hi'*, — a  S'n;itt».  ciuii]..»«.t»  1  of 
•^  fr  ■■»!  -  •  h  St.it.'  .-I.-,  t.  -l  h\  ihf  le>!i»!atiif«*  ihiTi-i.f.  and  a  lloii*t».  conip  "*iti 

i»:i.--  ffi'iii  ■•I-  Ij  **t  i'>    ill  pi««]H.rti«Mi  t'l  th»-ir  li'^iM'i'iivi*  nii'iilH«r*.  i|i't«'riii  Mi*d 

Th»-  «*»"!•■  iiu:iiJ  •  I  i't   t pi'i*"!!*.  iii<-lii>l:iiL*  tliit**'  h'»iiud  l«» -tTVii'i*  f -r  a 

r*  if   I  .\«liil.ii.*    Iiih  in«   niif    taTinl.  tlir*  ••-tilt!i«' i»f  all  ■•tht-r  l»i'r-"n*.      Thi- 

•  '*i  *•:  !?•■    ir--  -ii-  'i   1-  r-'ii"  .i-  h\  \] iM-iii'irit«n  tlii-r-*  ^f  -irf  tli**  ••1»"«  t  »  -  «»!" 

iTn»-»'  IJ- *'riri'"h  ■•?   th--  Si:iT«-  li'iM^Iatiirf.     T! \<m'ii!:vi»  pi»w«-r  i-   V'*"!'- I    in 

n\t  ■  ;•  I  h'*-fn  l'\  •■l.'i'tiir-  i'h«»«»»'n  in  •■.«»*h  Stat«»  as  it*  li'L'i-l^itur*'  inn  j-r«" 
h  '*:.ii-  U-iiii:  •-iitttlt-l  111  a*  many  fl»M'it»r«-  a*  it  ha*  S*»na»'»r*  and  ffj-P'  ■iita 
fiA>  A  i|M.il:f!>-«l  \itii  M|Mi|i  tlif  act"' < if  till*  If*;;i*>I.itMre.     The  jndieial   pnxi-ri^ 

•ii|  rt  :ij uri.  .iii>l  -in  h  iiil-  riof  iiMirl"*  a*  may  U*  e*t  ihliohi<il  hy  l.iw     -the 

.Ti».j  th»'ir   ipt<<<:iiiin<M!  tV"!ii  ihf  l'ri'«:d*-nl  )■>  and  witii  tlii*  ailvi--*'  .in  1  ■•■■ti- 

S^r.j!*-.  :\fi'i    h'Mili^'    thfir   iitfjei'   liv    th«*   tfliMf'"   ■»f  >!  »"«l   lH'Ii:ivi«iur.       It    i* 

•  tf  pr'*-*"*'*!  wjth  fiirih«r  di-taiU  on  ihi"  •.ul'l^'ct.  The  «>tu<h»nt  niu^t  In- 
th*-  .n*tnini<'nt  it*«-lt.  with  whirh  !)••  ••hoiiM  niiki*  hiin<^"If  familiar  at  an  »wr\\ 

|iff«  ffMiiin.iI  «tudi**f  :  aii'l  it  woiiM  In*  well  WM*th  hi*'  while  t«i  coniinit   it   t<i 
a«  to  hare  it*  verv  wi>rd-  at  nil  tiini--  at  cuninund. — ^si  \k^wooii. 
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of  government  but  these  three :  for  though  Cicero(/)  declares  himi 
*'  esse,  optime  constitutam  rempublicam  qum  ex  tribus  generibus  illiSf 
et  popular  iy  sit  mod  ice  confusa;'*  yet  Tacitus  treats  this  notion  of  a-' 
menty  formed  out  of  them  all,  and  partaking  of  the  advantages 
visionary  whim,  and  one  that,  if  effected,  could  never  be  lasting  o 

But,  happily  for  us  of  this  island,  the  British  constitution  has  Ions 
I  trust  will  long  continue,  a  standing  exception  to  the  truth  of  tn 
For,  as  with  us  the  executive  j)Ower  of  the  laws  is  lodged  in  a  singl 
have  all  the  advantages  of  strength  and  despatch,  that  are  to  be  foa 
absolute  monarchy:  and,  as  the  legislature  of  the  kingdom  is  intrust 
tinct  powers,  entirely  independent  of  each  other;  nrst,  the  kins; 
lords  spiritual  and  tem])oi*al,  which  is  an  aristocratical  assemoli 
*^1 1  *^^'^^'^'^^^  ^^^  their  i)iety,  *their  birth,  their  wisdom,  their  v. 
-I  property;  and,  thirdly,  the  House  of  Commons, /rec/y  chosi 
from  among  themselves,  which  makes  it  a  kind  of  democracy :  as 
body,  actnate<l  by  diftcrent  springs,  and  attentive  to  different  intei 
the  British  parliament,  and  has  the  supreme  dis]>osal  of  every  thi 
no  inconvenience  be  attempted  by  either  of  the  throe  branches,  bt 
stood  by  one  of  the  other  two  ;  each  branch  being  armed  w^ith  a  n 
sufficient  to  re]>el  any  innovation  which  it  shall  think  inex[)edient 

J  [ere  then  is  lodged  the  sovereignty  of  the  British  constitutio 
as  beneficially  as  is  i)Ossible  for  society.  For  in  no  other  shape  eoul 
tain  of  finding  the  three  great  qualities  of  government  so  well  and  so 
If  the  supreme  })ower  were  lodged  in  any  one  of  the  three  brano 
we  must  be  exi>osed  to  the  inconveniences  of  either  absolute  n 
tocracy,  or  democracy ;  and  so  want  two  of  the  three  principal 
pood  polity,  either  virtue,  wisdom,  or  power.  If  it  were  lodged  in 
branches ;  for  instance,  in  the  king  and  House  of  Lords,  our  laws  i 
dently  made  and  well  executed,  but  they  might  not  always  have  t 
people  in  view :  if  lodged  in  the  king  and  commons,  we  should  wa 
spection  and  mediatory  caution,  which  the  wisdom  of  the  peers  is  t 
supreme  rights  of  legislature  were  lodged  in  the  two  houses  onlj 
had  no  negative  upon  their  })roceedings,  they  might  be  tempted  to 
the  royal  prerogative,  or  perhaps  to  abolish  the  kingly  office,  and  t 
(if  not  totally  destroy)  the  strength  of  the  executive  power.  JBb 
tional  goveniment  of  this  island  is  so  admimbly  tempered  and  coi 
nothing  ran  endanffer  or  hurt  it,  but  destroying  the  equilibrium  of 
one  branch  of  the  legislature  and  the  rest.  For  if  ever  it  shoal 
the  independence  of  any  one  of  the  three  should  be  lost,  or  tha 
^c,,^     come  subservient  to  the  views  of  either  of  the  other  Vn 

"J  *soon  be  an  end  of  our  constitution.**  The  legislature  wo 
from  that,  which  (u]>on  the  sui)])osition  of  an  original  contract,  i 
implied)  is  presumed  to  have  iK'eii  originally  set  up  by  the  gene: 
fundamental  act  of  the  society :  and  such  a  change,  however  eflei 
ing  to  Mjr.  Loi'ke,(A)  (who  perhaps  carries  his  theory  too  fisir,)  a1 
dissolution  of  the  bauds  of  government ;  and  the  people  are  thei 

( /)  In  bin  fnifcniontN,  th  rtp.  1.  2.  latuiari  /itetiiuM  qwtm  twtnire,  td  9 

{t) '*  nmfhtM  nntiintfii  ft  urbf*  jfifmlut  ant  primtnvM,  avt     e*f  pntfit.''*    Ann,  1.4, 
ringuli  T^gunt ;  delecta  ex  Am  et  cfHutUuta  m'puJtitnr  forma         (*)  On  gOTcmment,  part  S^  {  SIS. 


"  If  it  be  truo  that  thore  wouhl  be  an  end  of  the  constitution  if  at  any 
the  throe  should  lM»oome  wihsorviont  to  the  views  of  either  of  the  othf 
assuredly  the  constitution  is  at  an  en<i ;  for  it  would  be  difficult  to 
the  times  of  Henry  VIII.  and  Elizabeth  tlio  two  Houses  of  Parliamei 
ser^'ient  to  the  crown,  or  that  before  the  Reform  Act  the  House  of  L( 
ascendency,  or  that  since  that  act  the  House  of  Commons  have  not  ha 
does  not  seem  easy  to  name  any  eventful  period  of  our  constitutionid  1 
exact  equilibrium  of  i>ower.  reft»rred  to  by  Blackstone,  existed.  Th 
theory  of  our  constitution  is  now  denied  by  political  writers  of  diflfen 
any  rate,  indisputable. — Stewakt. 
38 


[*:)8 


OF    LAWS   IN   OKXEIJAL.  62 

.nan-hy,  with  li JKTty  to  <'on'«tituto  to  tlioiiisi^lvos  a  new  logislutive 

liu*  *-iir««irily  iiin'*i<|i'ri'<|  tin-  thrtv  iinual  ?»|K»<*i«»8  of  ^ovonimont,  uiid 
iriilar  i-«»?i-titiitioii.  •»i>lts*t4*4|  aipl  <'f>iii|ioiiii<l«><|  ti*oin  them  all,  1  )»rf)('e(Hl 
that.  a«  lh*'  jmiwit  ot'  inakiiii^  hiws  ooMNtitiiteH  tho  Hiiprorno  authority, 
'  th«*  ouprenu*  aiilhuritv  in  aiiv  state  resiilrs,  it  w  the  ri^ht  of  that 
>  riiakt*  i;t%v«:  that  U,  in  tin*  woi-vN  fit'  our  definition,  to  prearriftf  fit*- 
•f'*f<iM.  An<i  ihi^  inav  U*  ■li-irowrt'il  than  the  \'\:r\  end  and  institution 
■*.  Kor  a  -tatf  i»*  a  roJiiMMivi*  ho<ly,  efmi]»osi'il  ot'a  mnltitudo  ot'indi- 
tol  t'«ir  thfir  sat'fTv  and  ronvrnieiici*  and  intendin*;  to  aet  to;;(*ther 
If  it  thrH'ton*  i-«  to  act  an  one  man,  it  out^ht  to  aet  hy  (me  uniform 
iruL^iiiuch  a«  )M»hti<*:d  i-ommunities  art*  made  up  of  many  natural  per- 
»f  w  hi  I  in  ha-^  hi-*  particular  will  and  inclination,  thesi*  m*venil  wills 
ny  n,tf*tr*ii  uiiImm  ht*  joincii  toirvth«'r,  or  tempered  and  diHpi)Ki*4l  intt* 
irtU'tny.  •*<•  an  tn  eon^iitute  aiiti  pnNiuee  that  one  uniform  will  of  the 
4-an  tiit-n't'on*  In'  no  othi-rwi*«e  pnNluctMl  than  hy  a  poiifiml  union: 
<vn\  i»f  all  jM-r^Mim  to  siil>mit   their  own  private  wills  to  the  will  of 

'  of  •»! r  mon*  a'<'*emMirs  of  men,  to  whom  the  supnMue  authority 

:  and  ilii«  will  <'f  that  tine  man.  i»r  ass4*ml>lai;i*  of  men,  is  in  ditleriMil 
nlini:  t'»  their  dirVerent  enii«.titution*i.  undcr^^tfNid  to  Ik*  Ititr. 
tt4  1'  the  t'fhf  of  the  Mn)iivine  |Hiwer  to  make  laws  ;  iMit  farther,  it  ih 
»wi'MV  Fur  hiiice  the  •re-pe«'tlve  mem  hers  an*  hound  to  eon- 
•Ive^  ti»  the  will  of  the  stale,  it  is  «*\|M-ilient  that  they  reeeivo 
nmi  the  ^tat«'  •leelanitory  of  that  it*>  will.  ])ut.  as  it  is  iinposHihle., 
a  niulfitude.  to  ^five  injunctions  t<>  every  particular  man,  relative  to 
liar  actiiMi,  it  is  then'for^*  incumln-nt  tin  the  state  to  estahlish  ;;enenil 
le  |M>qn'tii;il  iht'<irmation  and  direct iiin  of  all  p«*rsons  in  all  |Nnnts, 
inititive  iir  neijative  dutv.  Ami  this,  in  opKt  that  everv  man  mav 
t*»  lo«>k  u)Hin  as  his  own.  what  as  another'** :  what  ahsolute  and  what 
>••«  an-  rfi|'iin'd  at  his  hand**;  what  i<*  to  he  i".|eemeil  honest.  di«- 
indifhr*  lit  :  wli.it  d-^rree  evrrv  man  retains  of  hiM  natural  lihertv: 
i*  t:iviTi  u]i  a-*  tlie  price  i»r  the  hi-hetit"*  i»f  siM-ifty  ;  anil  at\er  what 
li  jwr-'iu  i-  !•»  mo.liT.ite  the  um'  aiid  exiTci«.|«  of  tho**e  rii^hts  which 
•iiXre*  li.iii.  in  «>i'der  to  pn>iii<»te  and  ^i*  nie  the  puhlie  traitipiillity. 
at  h:i**  U  •  II  :fl\  :ni<  I'lj.  the  truth  (if  tjn'  t'oiiner  hnim-h  of  i»>ir  definition. 
•urKt  leittiv  e\iiieitt;  that  •*//i'//f*i'»y'.f'  //•'•  '.<  .f  rut*  •/  rnul  r.»m{ut't  pn- 
^^  .^'ijrtrh*  y-.'/'if  •«  «i  .^^/^.'*  1  ppH-i'i'd  now  to  the  latter  hranch 
it  is  a  rule  -.n  pre'»erihed,  *• ''i/j //«•//!  /'/»■/   irffif  is  n-fftt^  ii/e/  prohibifin-f 

■ir 

nl«T  t"  ■!•>  tlii"  i'"iiii'l<'tr!v,  ii  \-i  \\r^\  i>t'  all  in-«-f»turv  thut  tho  lN>iiiiii- 
ht  aiid  wpMiir  ht>  e<«t:ihii*«hed  and  a'«<-«'rtaineil  hv  law.  And  when 
diini',  it  will  lolliiw  'jf  ciiuiNe  that  it  is  likewiM*  the  husinensof  the 
nsi  as  a  ruh'  **i  eivil  conihtct,  to  enlon-e  these  rii;hts.  a!i<i  to  rx-stniin 
lH«Sf*  wriin:;s.  It  nMiuiiiis  therefore  onjv  to  «'oii-ider  in  what  manner 
lid  !••  a*^i-i-rt:iin  the  hiMiiiilaries  of  ri^l't  ami  wron^;  and  the  methods 
;t*s  to  i-i>!niii:iit>l  the  oim*  a!)i|  proliihit  the  other. 

puqMi^'  eviry  law  mav  Im-  said  to  eon^i^t  *A'  sevenil  parts:  one, 
uh»r»  I'V  tr.i-  riL;l»i«»  X'*  l»e  t»h«.i"r\«'d,  an<l  iL**  wroni^s  t«»  In*  esrhew^-tl, 
i«'tiiii-d  :iri  I  'hi'l  d'^wn:  aii«iilii'r. '.'•/>.  .''f*/ :  wln-rel-v  t!ie  M:h.  r*-i 
ni«  Tf  1  ahd  iiii"iind  l«»  oh^rrvi'  tli'»-«'  riu'ht-.  atid  t«i  ah-tain  I- 
•m!!tis«iiin  ot  tlio««e  wruUiT-:  a  ihipl.  r- •»«•./.  f/,  \\lnTel»y  a  m«'tlnHl  i«* 
!••  n«"Vi'r  a  !iia!i">  private  ri:;lits.  or  redri"»-  hi«»  private  wroiiLT-*:  to 
U*  ai|ih-«l  a  Jonrtli.  usually  tTHic'l  the  stnr*",fi,  or  rtud  t\iUinj  hrani-h 
wher«'l*v  it  is  si^nirieil  what  evil  or  iH'iiaitv  shall  In-  ineurn**!  hv  such 
ny  puhlii-  wr<»n:;s.  and  transgress  or  ni'-xlect  their  <luty. 
■nl  to  th<*  first  oi'  theni^  the  iiff.ir.tf  >ru  \Kxri  of  the  maiiicipal  law. 
I  n«»t  *M»  nitii  h  ujMiu  the  law  of  n'Velatiofk  or  of  natun*.  as  u)H»n  the 
I  will  of  the  li-:;: viator.  This  d'te trine.  whi«-li  K-t'or**  was  filitjhtly 
4*rTeA  a  fn'*n*  particular  explication.     Tllo^e  ri:^hts  then  uhicli  tiuil 
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and  nature  have  established,  and  are  therefore  called  natural  rights, 
Hie  and  liberty,  need  not  the  aid  of  human  laws  to  be  more  eftectui 
in  every  man  than  they  are ;  neither  do  they  receive  any  additioi 
when  declared  by  the  municipal  laws  to  bo  iuviohtble.  On  the  € 
human  legislature  has  power  to  abridge  or  destroy  them,  unless  the 
himself  commit  some  act  that  amounts  to  a  forfeiture.  Neither  c 
natural  duties  (such  as,  for  instance,  the  worship  of  God,  the  mail 
children,  and  the  like)  receive  any  stronger  sanction  Irom  being  also 
be  duties  by  the  law  of  the  land.  The  case  is  the  same  as  to  crime 
mosnors,  that  are  forbidden  by  the  superior  laws,  and  therefore  style 
such  as  murder,  theft,  and  perjury ;  which  contract  no  additional  tiu 
being  declared  unlawful  by  tlie  inferior  legislature.  For  that  Icgis 
these  cases  acts  only,  as  was  before  observed,  in  subordination  to  tk 
giver,  transcribing  and  publishing  his  precepts.  So  that,  upon  th 
declaratory  part  of  the  municipal  law  has  no  force  or  operation 
regard  to  actions  that  are  naturally  and  intrinsically  right  or  wrong 
^-f. ,  *But,  with  regard  to  things  in  themselves  indifferent,  the  cai 
-*  altered.  These  become  either  right  or  wrong,  just  or  unjuj 
misdemesnors,  according  as  the  municipal  legislator  sees  proper,  fb 
the  welfare  of  the  society,  and  more  effectually  carrying  on  the  purj 
life.  Thus  our  own  common  law  has  declared,  that  the  goods  of 
instantly  upon  marriage  become  the  property  and  right  of  the  hi 
our  statute  law  has  dtK^-lared  all  monopolies  a  public  offence :  yet  thi 
tliis  offence,  have  no  foundation  in  nature,  but  are  merely  created  bj 
the  purposes  of  civil  society.  And  sometimes,  where  the  thing  itsd 
from  the  law  of  nature,  the  particular  circumstances  and  mode  of  doi 
right  or  wrong,  as  the  law  of  the  land  shall  direct.  Thus,  for 
civil  duties ;  obedience  to  superiors  is  the  doctrine  of  revealed  as  we 
n^ligion  :  but  wlio  those  superiors  shall  be,  and  in  what  circumstance 
degrees  they  sliall  be  obeyed,  it  is  the  province  of  human  laws  U 
And  so,  as  to  injuries  or  crimes,  it  must  be  left  to  our  own  legislatu 
in  what  cases  the  seizing  another's  cattle  shall  amount  to  a  trespasc 
and  where  it  shall  be  a  justifiable  action,  as  when  a  landlord  takes  t 
of  distress  for  rent. 

Thus  much  for  the  declaratory  part  of  the  municipal  law:  and 
stands  much  upon  the  same  footing;  for  this  virtually  includes  th< 
declanition  bein«x  usunllv  collected  from  the  direction.  The  law  that 
shalt  not  steal/'  implies  a  declaration  that  stealing  is  a  crime.  A 
seonf/)  that,  hi  things  naturally  indifferent,  the  very  essence  of  rigb 
dej)en<ls  upon  the  direction  of  the  laws  to  do  or  to  omit  them. 

The  mnvdial  part  of  a  law  is  so  necessary  a  consequence  of  the 
^'n-i     that  laws  must  be  very  vague  and  imperlect  *without  it, 

J  would  rights  be  declared,  in  vain  directed  to  bo  observed,  i 
no  method  of  recovering  an<i  asserting  these  rights,  when  wrongfu 
or  invadcii.  This  is  what  we  mean  ])roperly,  when  we  speak  of  th 
of  the  law.  When,  for  instance,  the  dtclaratory  part  of  the  law  hae 
the  field  or  inheritance,  which  belonged  to  Titius's  father,  is  vested 
in  Titius;"  and  the  dIrMory  part  has  "forbidden  any  one  to  enter 
property,  without  the  leave  of  the  owner:"  if  Gains  afler  this  will 
take  possession  of  the  land,  the  remedial  part  of  the  law  will  th< 
its  office ;  will  make  Gains  restore  the  possession  to  Titius,  and  a 
daniai'es  for  the  invasion. 

Will;  retcurd  to  the  sanefion  of  laws,  or  the  evil  that  may  attend 
of  public  duties,  it  is  ol)served,  that  human  legislators  have  for  th« 
chosen  to  make  the  sanction  of  their  laws  rather  vindieatory  than  r 
or  to  consist  mther  in  punishments,  than  in  actual  particular  rcwarc 
in  the  first  place,  the  quiet  enjoyment  iind  protection  of  all  our  civi 
liberties,  which  arc  the  sure  and  general  consequence  of  obedience  t 
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A^-.  arf  in  tht'insolvos  the  h%r>X  and  most  vahiulflo  of  all  rewards.     lUrausc 

•  r^*  lii'-  «\i'n.iM?  of  every  virtue  to  Im*  entonaMl  hy  tlio  pniposal  of  parlicu- 

«arii«.  ii  Wi'n*  ini|io*voilile  f«»r  any  ^iate  to  turuisli  >toL*k  enoii;^li  tor  h>  pro- 

!">uiitv      Aii'l  tart  her.  Iiecaiise  tlie  drrad  of  evil  is  a  much  more  foivible 

,*I<    "t  human  action-  tliaii  tlie  ]iri»*«|ieet  of  ;;oo(l.(A')     For  whidi  reasons, 

I   tt  |«ni«lf'nt   Ih'^iow  in:;  «'t   re  wan  Is  is  somt'limes  of  exquiMte  u-^e,  yet  we 

uat  :ti  >«••  t'lvil  hiw>.  wliicli  enfi>n*e  and  enjoin  our  <luty,  do  seldi>m,  if  ever, 

•••    ■u..\  priM-.j'-  i»r  ^it^   to  »»ui-h  a*«  ol"*y  tlie  hiw;  1)Ut  do  constantly  come 

'A  'J.  a  |Hii.dty  «li-nniin«-cd  ai^ain-it  tranf»i;resMirs,  either  exjin'ssjy  detinin;; 

k'.  in-  and  i^'.iaiiriiy  of  th<*  |Hinishnieiit,  or  eUe  leavin;^  jt  to  the  di>cretion 

.  i^-«  *.  and  :\i"-^v  wlti>  are  intrusted  1  with  the  care  of  puttini;  the  laws  in 

•Ti 

A.:  :!..   p.irt-  iif  a  law  tiie  most  clfr'tual  i**  the  vhulo^titnnj.     For  it     r*-- 

*■ '-:    .;ii--ur  t'»  -:i\  .  "d'»  tiiis,  «'r  avi»id  thai,"  uidess  we  also  <hMlare,     *■   *  * 

-:.a.i    "n-  iliv  riih-i'ipifnt'f  of  your  iKMi-conipliance."     We  niu-t   then»for»' 

<  .   Th.kt    thr   iii.iiii   ^tr«•nL:th  an*!   fi>r«-e  of  a   law  <'onsists   in   the   {leiialty 

•  "-l  *••  :r       lIiTi-iii  jx  til  he  t'ound  the  principal  ohlii^ation  ot'  human  laws. 
■-.-*!■ -r^  and   lln;r  law«i  an*  saiil   t«»  *•',//,;«/  and  ofili'ff:    not    that   l»v  any 
k.  '.    'Ii'iit  e  tliey  s«i  (■(Mi'^train  a  man.  as  to  renihT  it   impossihie  tnr  him  to 
ii«r\\!«M'  than  a**  thfv  direct,  which  m  the  strict  sense  of  oldi-xatinn  ;  hut 
*«-.  \>\  dtM  Liriiii;  and  exhihilin;;  a  pmaltv  ai^ainst  otVcnders,  tliev  l^rin;;  it 

•  liiAi  n«i  man  can  easilv  choosi-  t>>  tnlns:rr^^•4  th<*  law;  sint-e,  hv  reason  of 
ii]«  ifniii:  •■••rn*«-!ii»n.  <-<>inplianct'  is  in  a  hii^h  de^^rei*  prefcralile  to  disoln*- 

Aiid.  ivi-n  wht-n'  rcwanls  an*  pn»]Misfii  as  well  as  punishments  thivat- 
I^«  •■Mi.':ili«in  «»f  tin-  law  mh-iiih  chirtlv  to  coiisi>t  in  the  penaltv:  lor 
!-.  Hi  tln-.r  natun-.  tan  t»nly  j" rswi'f*  and  tillurf ;  iiotiiiii«j;  is  onn^inlsnrij 
iri.*h!iii  lit 

•  :rM«'.  it  hath  In-i-u  hidden,  and  very  iu'*tly.  hy  the  princijial  of  i>ur  ethical 
"s.  ;l.:if  huniiiii  la^s  are  hindiiii;  u]»i*n  mi-n''«  consrifnces.     Hut  if  that  wcn* 

\   •  r  7!i'«*!  li.n  il'Ii*  «iMi:;ation.  tin-  i: 1  'iidv  would  reijarii   tin*   Ia\v>.  and 

. :  u  x.id  s.-T   thi'iii  at  drfiaip-e.     Ani|.  tni<-  as  this  print-i|»lc  is.  it  must  >ti!| 

I- r*'  '1  w.tIi  -•rill-  n—tr"n'tiiin.  Ii  hi»lds.  I  apprtdirnd.  as  tn  I'ffht.- ;  an^l 
»*..•!  !i;.  law  Ii:i->  •htiTiiiiniHl  ihf  tii'M  to  lulum;  to 'fitius.  it  is  niall<-riif 
.  I.- •    i.'i   (••hjir  t«i  wiilihitld  or  t<>  invade  it.     Si»  aN'»  in   n-ixard   l**  /nitunti     m 

ai:  1  <•'.•!!  nt!' ii'f'  as  an-  i/i.i/.i  m  >f  ;  hi-n*  wi*  an*  Inmnil  in  •■•m-i  icn«*f ; 
••■  «••  ;i!i  JMiiiiiii  hy  -iipi'ri«T  laws,  he!'i<n'  lli'ise  human  la\\"^  wi-i*,-  jn  lu-in^, 
•■•r'l;  ?!i'-  "In-  afid  al'otain  lV«'iu   llic   ojIut.      Uiit    in    n'lati«»n    t«»  tl'o>r   JaWs 

,-•....  •■  ..:,Iv  i  ■«  '•■'■    ^.^r.'..  aihl  lorl»i«l  «»nlv  >\u\\  thini;*<  a»*  an*  n«»t  iwiltt  in    /^ 

■    ■;'•'.  '■■';   iiM  niv.  \\iihi>ut   a!iv  intcrmixtuiv  of  m«ind  iruilt.     r*-^' 

I  ■         I  I  'i  I  II  •I    **^ 

\  rij  ;i  j"  iia.ty  In  n' M1-4  ••f:ipiian<-t'.  (,  hi-n*  1  apprencn<(  eonsrn-ini«  is     •■ 

'  I,,  r  I 'I.' •  r-'ii  «1.  1I..111   I'V  dircetiiiLT  a  siihmi^'^iMn   t"  tin*  iifnaliv.  in  i-ase  of 

•  ■.i«  Ii  i»I  t:. ■••»*•  law*:  f-r  nflu-ru  {■*«•  tin*  midt  ilii'ie  itf  penal  laws  in  a  state 
Id!  «>'ii\  I"  i'Milvi-ii  i]{">n  as  an  im)Mili:ir,  hut  would  nU**  he  a  very  \\ick«>d 
if  «-\  ■•:•;■  *!;'  Ii  l.»w  wi'-i-  a  snan*  \'*»v  the  e«»ns«ieiiee  ot"  iIh'  snhii-.t       Ihit  in 

iis-*^  '».••  a!rtriM?ivf  i«»  ••rTi-n-d  to  evi-rv  man:  •*  either  al»-tain  iVnm  this,  or 

!  •   •»*'  !i  a  j»«ria!f  v :'  ah<l   hi-  eoiisiirnee  will   Ik*  elrar,  whieln-vi-r  sjilo  o|'    ^ 
••rti.i'.^"    h'-   ?!iiiilv-  ]»r««juT  to  end'i-ier.     Thus,  hy   the    statut-s  ti»r  jm-- 
j  •!.•    ;;:i'ii'  .  .1  p'ltalix   is  .li-niiuiiet-d  aLTMin'^t    every  uiMpialilieil   jM-rsnn   thai, 
K.»r^-  .iTi'l  a/a  ii-»  ••Vi-rv  p«'i*stin  who  pi i^«.i ••.<«.•<«  a  parTriil^^e  in  .\»i_rii*t.    Ainl 
r,   ..!l;i-r -ta'Mti -.  pi' Ufiiary  |»enalrir'»  are  iht1iet«'l   t'*r  e\ep  i^iri:;  trades 
;•  —  •-•.   '.ij  an  a|'pr.-:i*iii?»hip  therein."' Inr  ni»t  hurviiii;  the  dead  in  WimiHih. 
!   J-  r?*rTii:Tij  thi-  statute. work  on  the  puhiie  n»ails.  and  f-»r  innuMierahle 
J-.-'  -. .     r-  •*!i-?:ii*iiiir*'.      N'tw  ihesr   pnihihitory   law-.  «1«>   iimI    make   the 
'^— .    fi  a  III -r.!!   ••ll'ijue.  or  sjn  :  the  ludy  o|ilii;ati«in   in  ci»n-«ietiee   is  to    • 
;  :••  :!i''  |- iiai'y.  il   le\  ied.     It  mu-l  liowever  he  iihsiTved.  that  \\«'  are  lien* 

•    l^k   .  lluT-i    I  latl.  t-.  1..  I.  .'I.  i'  .-«'  U»\  11   pi,:.   4.'<. 

•'Mt    '»4  <;•-•   11!..  e. 'Ml.  \h\<  hiM.  uiid  hy  4tut.  54  tttsi.  III.,  e.  l<>s  il,.i!  for  not 

t  in  •■■-■lirn.  Afe  rei.,»ali-l. — <'|||TTV. 
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speaking  of  laws  that  are  simply  and  purely  ponal,  where  the  thing 
enjoined  is  wliolly  a  matter  of  inditferenco,  and  where  the  penalty  ; 
adequate  compensation  for  the  civil  inconvenience  supposed  to  a 
offence."  But  whore  disobedience  to  the  law  involves  in  it  also  i 
public  mischief  or  private  injury,  there  it  falls  within  our  former  di 
IS  also  an  offence  against  conscience.(m) 
I  have  now  gone  through  the  definition  laid  down  of  a  monid: 

(M)  Ltx  pMTt.  poenalii  dbUyat  tantum  ad  jwenoiN,  non  item     pftenam,    (Sandenon  dt  omtckmL  oU% 
ad  dtlpam:  lex  poenalii  mixta  et  ad  culpam  obtigat,  et  ad     24.) 

"  This  is  a  doctrine  to  which  the  editor  cannot  subscribe.  It  is  an  impo 
and  deMorves  a  more  extensive  di.4eusAion  than  can  conveniently  be  inti 
note.  The  solution  of  it  may  not  only  affect  the  quiet  of  the  minds  o1 
men,  but  may  be  the  foun<lation  of  arguments  and  decisions  in  every  brai 
To  form  a  true  judgment  upon  this  subject,  it  is  necessary  to  take  int<] 
the  nature  of  moral  and  positive  laws.  The  principle  of  both  is  the  Muni 
or  the  general  happiness  and  true  interests  of  mantund,  **a(f/ue  ipsa  utUiUu^ 
et  etquU* 

But  the  necessity  of  one  sot  of  laws  Is  seen  prior  to  experience ;  of  tl 
rior.  A  moral  rule  is  such,  that  ever>'  man's  reason,  if  not  i)erverted,  di< 
as  soon  as  he  associates  with  other  men.  It  is  universal,  and  must  be  the 
part  of  the  world.  Do  not  kill,  do  not  steal,  do  not  violate  i)romises,  m 
obligatory  in  England,  Lapland,  Turkey,  and  China.  But  a  jjositive  law  ii 
experience  to  be  useful  and  necessiiry  only  to  men  in  certain  districts,  or 
circumstances.  It  is  said  tliat  it  is  a  capital  crime  in  Holland  to  kill  a 
that  animal  destroys  the  vermin  which  would  undermine  the  dykes,  g 
which  the  existence  of  the  country  dei)ends.  This  may  be  a  wise  law  in 
the  life  of  a  stork  in  England  would  i>e  of  no  more  value  than  that  of 
such  a  law  would  be  useless  and  cruel  in  this  countr>'. 

By  the  laws  of  nature  and  reason,  every  man  is  ])ennitted  to  build  his 
manner  he  pleases;  but,  from  the  experience  of  the  destructive  effects 
don,  the  legislature,  with  great  wisdom,  enacted  that  all  party-walls  shov 
tain  thickness ;  and  it  is  somewtiat  surprising  tliat  they  did  not  extend 
act  to  all  other  great  towns.     (14  Geo.  III.,  c.  78.) 

It  was  also  discovered,  by  experience,  that  dreadful  consequences  ens 
faring  i)eoi»le,  wlio  returned  from  distant  countries  infected  with  the  pL 
mitte<l  immcMJiately  to  come  on  shore  and  mix  with  the  healthy  inhab; 
tlierefore,  a  wise  and  merciful  law,  tliough  restrictive  of  natural  right  and 
ooni|>elU*fl  Midi  persons  to  be  purified  from  all  contagion  by  performi 
(Book  iv.,  101.) 

He  who.  by  the  breach  of  these  positive  laws,  introduces  conflagration  i 
is  surely  guilty  of  a  much  greater  crime  than  he  is  who  deprives  another 
his  hor*e. 

The  laws  against  smuggling  are  entirely  juri*  pojtUai;  but  the  criminality 
only  be  measured  by  tlieir  consequences ;  and  he  who  savc»  a  sum  of  moi 
the  payment  of  a  tax  does  exjiotly  the  same  iixjiir^-  to  society  as  he  who  i 
from  the  treasurj',  and  is  therefore  guilty  of  as  great  immorality,  or  as 
dishonesty.  C)r,  smuggling  has  been  compare<l  to  that  species  of  fraud 
would  practise  who  should  join  with  his  friends  in  ordering  a  dinner  at 
after  the  festivity  and  gratifications  of  the  day,  should  steal  away  and 
panion^i  to  pay  his  share  of  the  reckoning. 
0  runishments  or  penalties  are  never  intended  as  an  equivalent  or  a  com] 
commission  of  the  offence :  but  they  are  that  degree  of  pain  or  inconven 
supposed  to  be  sufficient  to  deter  men  from  introducing  tliat  greater  deg: 
nience  which  wouhl  result  to  the  community  from  the  general  permim 
whicli  the  law  ]>rohihits.  It  is  no  recompense  to  a  man's  country  for  th< 
of  an  illegal  art  that  he  should  afterwards  be  whipped,  or  should  stand  in 
lie  in  a  jail.  But  in  positive  laws,  as  in  monil  rules,  it  is  equally  false  th 
paria  mwi.  If  there  are  laws  (such  as  the  game-laws)  which,  in  the  publi 
duce  little  henefit  or  no  salutary  effect  to  society,  a  conscientious  man  wil 
no  further  regard  for  the  observance  of  them  than  from  the  considei 
example  may  encourage  others  to  violate  those  laws  which  are  certain] 
the  community.  Indee<l,  the  last  sentence  of  the  learned  judge  upon  tfa 
answer  to  his  own  doctrine :  for  the  disohedience  of  any  law  in  existenc< 
Bumed  to  involve  in  it  either  public  mischief  or  private  ii^ury.  It  ia  rela 
42 
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[•••irn  that  it  i.«  '*a  rule  of  civil  conduct  prescriboil  by  tlio  Ruprome  ]>owcr 
Ai**,  (Mniiimudin:;  what  i^«  ri^ht,  nii<l  pn>lii!Mtiii!{  wlmt  iHwnm;^;"  in  the 
iiMtii  ot'  which  I  huvo  cndouvourcil  to  interweave  u  few  unetiil  principles 
uti;:  the  nature  of  civil  government,  and  the  ol>lii^iti(»n  of  human  hiws. 
I  ofHt'lude  tlii<4  MS'tion.  it  may  not  lie  amisn  to  add  a  few  ol>servation!f 
niiiiT  the  tntfrprrftition  of  lawr*. 
'D  any  ijouhl  snr^c  u|Hfn  the  con>triU'ti<in  of  tlie  Itdnian  lawH,  the  unai^* 

*  -tato  the  e:ksi'  to  tlie  eni|H.>ror  in  writing;,  and  take  liirt  opinion  upon  it. 
!».*  fi'rtainly  a  had  nieth<Hl  of  interpri'tation.  To  interropite  tlie  ietfin- 
:«•  'liT-ide  {lartieuhir  dinputeM  ih  not  only  endless,  hut  atVonlrt  ^reat  room 
-^;al;ty  and  <»pjire'*sion.  The  an^werK  of  the  emj>enjr  wert^  called  his  n»- 
.  Alii  ih<-<^*  hail  in  NUfciH^lin;;  ca^'s  the  foive  of  |N*r|M»tual  laws;  though 
u^K:  til  U*  ean.'lullv  distinicui^lied  l>v  everv  raiional  civilian  from  ihoMt 
1  I  ••:i'*!:iuti'jn»  which  IiimI  only  the  naturt^  of  thin^  for  their  ^uide.     The 

•r  M^«  r.i.ii-.  a**  hi;*  historian  (.apitolinus  informs  its,  had  once  n^'«olve4l  to 
*ti  i.'.c»«-  ivsM  ripti.  anii  retain  only  the  ;;eneral  edicts:  ho  could  not     r^rn 
.A*.  ',L''  ha^tv  and  irudc  aiiswci*s  of  huch  princes  an  (*oinm<Hlus  and     *- 
kiia  •hould  U*  rrvcpfiiced  as  h&ws.     Hut  Justinian  thought  othcrwis4>.(/M 

*  k^a.4  pri"<er\'i-<l    them  all.      In  like  manner  the  canon  laws,  or  dciivtal 

*  "f  lli-'  |Ni|K's.  arc  all  of  them  rcseripts  in  thi»  strictest  sense.  <'onlrary 
iruc  I'lriii-  **l'  n-ii'^onin;;,  they  arixue  from  |»:irticulars  to  ^I'lierals. 

U. rv<*l  and  ino-l  ratiiHial  metlii>d  to  intei-|>ret  the  will  of  the  Ic^^islator  is 
K'fr.  ii^  \i\^  intent  ion -t  at  the  time  when  the  law  was  made,  hv  .wi//i.^  the 
«atunu  and  pnihahle.  And  the.se  si^ns  nrv  either  the  woni.s,  the  context, 
hitn  I  matter,  the  effects  and  conM*i|uencc,  or  the  spirit  and  reason  of  the 
Iw^'i  u«  lakf  a  «linrl  view  of  them  ail. 

'••ni^  are  i^tMnrdly  to  U*  undci*NtiMHl  in  their  usual  and  most  known  sii^ii- 
n  ;  n'>l  ^«>  mm  h  P-^ranlin;^  the  prf»priety  of  ^nimmar,  as  their  p*nend  and 
tr  u^v  Thu-^  the  hiw  mentioned  hv  I'utl'cndort) 'm  whieh  forhade  a  lavman 
/mI ft ;'«  iin  a  prie-i.  was  a'ijiidi^ed  to  extend  to  him  who  had  hurt  a  priest 

^(.t}N«ri.     AiTuin.  terms  of'  art,  or  technical  terms,  nuist  In*  taken  accord- 
•  irwf.  1.  J.  •  ••  I.  ..r  N.  Aiii  >.  \  ij, :». 

>  n.^'i"  ;t  |>ri-iiii*t' witli  hirii-flt  !•»  iil>oerv««  tlie  hiw'*  *»\'  hi-  «''Mintry:  hut  this  is, 

Z  ::4<<r- th.iii  \\\ia\  ••\iTy  irmnl  iii.;ii  iHuht   Utth  to  )'i>>nii''«*  iinil  ]N>riiirin:  and  he 

.1  |>r' •':.i-«-.  -tili  1ii;!ii«*i-.  that   in-  mil  t'Xert  all  hi**  |Hiu-«'r  t*>  rMin]H'l  oilM*r»  ti>  oU'v 

A«  ill- '  li>*!  -h-iirn  111  t»*i:ihli'»hi'«i  ^-hvituiiu'MI  i-i  th»'  |tri'Vfiiiii>n  nt  eriiiii*^  and 

«r '•-:ie-iii  ••!  I'll-  iii'ir.il  'hiti^*-  •>('  man.  i>lN*fli«*n<'i'  to  tliat  i:«ivi'rnmi'nt   ii«'«'i"«s;irily 

•«  i>ri** 'it  ihi' tiii;}!'"-!  ••!  nntr.il  utihii.itioM-i :  ami  tin*  prim-ipli- of  iii«>nd  aiiil  |M»si- 

i«  (- iiii:  )irf«':<M'I\  th«>  i«anif.  th^'V  lM>i*niiie  m)  hli'iKltNl  \\tni  thf*  di>i«*riniiiiation  lie- 

tr».  ::i   :-   !r»-|'j«-ni!y  •LtliiMilt  i»r  itupraeiimMi*.  nr.  ii>  ii*i'  autht»r  nf  '*  T!ii»   l>iH*ti>r 

iA<i-r.i     Ka*  »•  \ I -n "<>■*• '«1  tl  with  l**MUiil'ul  sinif>lii'ity.  "  In  every  law  |iii«iitive  w<>Il 

.  •.•n;-wii.it  ••!'  th^*  \.iw  **{  r«\i-'»n  and  <•!'  the  latr  <it'  <i-mI:  and  to  <li<(eern  tlio  law 

ar.  I  ::»••  l.-%w  »'(  pm-^im  fr««m  ilif  law  ]M>,itive  i<«  v»Ty  h.inl.**     I  A.i'.  •-.  4.     .\n  e|i>- 

;n*>l<*rii  >livin"  Iia-  .iI-mi  -itiii.  "  I.i>t  the  preat  p'uonil  ihity  «>t'  ••uhnii'«>iitn  to  civil 

i\  U>  «ficrA\fMi  iiM  liiir  htMrt-*.  wromrht  into  the  ven'  hahit  <•!  the  mind,  and  nmtle 

•f  i.ur  •»l«-rnt*ri!iiry  morality."     lii-T.*  Xnufn^  «»et,  InKI. — < 'iiki-tian. 

ni-tTAlitv  'if  thi«  ]M>«itioii  lit'  the  li-arn«*il  cnmmentator  h.ts  U>i>n  wt*11  quest ioneti. 

n'in«*««  M*  a  l**.*  il  prini*i)>le,  thuUk'h  it  mwo  ]uv\  •.way  in  the  rinirts.  h:is  Uh'h  "^intH) 

bi*'«l.     Witli  ^li  th«-  •|U.ihtii*atii>n'>  whit-h  havf  In-imi  (MU(iiui«'ly  ann«'\i-i|  to  it  in 

,:     -fi-ir-ei . .  •.i.i*  t'l"  thiiii;  torhiiM«*n  or  enJointNl  iHwIi.iHy  a  mattiT  ti|'  inilitfer- 

:>'i   :h*'  |--;i.i):^  i«jth<  tf  I  an  ii«h'<|uati'  etim|M'n<.ai:>in  tMi*  th«'  eivil  in«**invi*nii'ii<'e 

*l  s.i  «*:-••  Tf'-'ii  !hi*  "tlt-nit*. — it   niii«*l   Ih»  ailmitttil  to  !»•  t'r.inijht  with  |ira<>tit'.il 

;.>  •.M-L«-iy.      1  it* Tf  i^  .1  mond  «i(iht;a(ii>n  ri>«tinir  **i\  evtTv  in'hviihi.il  t>>  oU»v  th«' 

iLa;  eiiHimnrotv  m  whii-h  hi«  live^.     Tht*  hnsu'li  i>t'  any  knuwn  law  it  a  vii»iation 

••>'hj.kli->n.      If  thi*  1.1W4  (m« -io  niultiplitHl  that  the  eitiien  fannot   U*  e\)ie«ti*4|  to 

<r  un  ii*r«l4knd  thi*ni.  thfn.  Althotifsli  in  I  lit*  «'yi*  «tf  the  law  he  may  not  U'  exrUM^l. 

*r^rj*tfut    •.! ••!•»- "I    i-.i-.-nj*!/, -— Vet    it    is    (|itttTi*nt    im  J-rtt   r*«M.«'ir»ifMr.      This    i<«    the 

c<i  th-*  fiuftrt-^ti'^n  th.ll  «urh  lawn  wouM  lie  n  ?>nar«*  to  tht<  ifin-teiiMiee.     Hut  if  the 

know*,  fv  'Miirht   to  know.  th<»  law,  if  he  had  exemMNl  onlinary  dihi!i'ni*««.  ho 

n^ht  lo  M«i  np  hi«  i^wn  judgment  us  to  tht*  inditr«T«*nei»  of  the  m-tiiMi  whieh  tho 

ur*-  hMi  pn^hihiti**!  or  enjoined.     Kverv  |>enalty  impliiM  n  )»r«>hihition.  even  if 

4«>Mc«J.     It  is  now  WfU  M'ttltHl  that  ever}'  eoiitnu*t  to  ilu  m  thing  mad^  p^nai  by 
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ing  to  the  acceptation  of  the  learned  in  each  art,  trade,  and  sci 
the  act  of  settlement,  where  the  crown  of  England  is  limited  "  to 
Sophia,  and  the  heirs  of  her  body,  being  Protestants,"  it  becomes  ne< 
in  the  assistance  of  lawyers  to  ascertain  the  precise  idea  of  the  wordi 
body,-*  whicli,  in  a  legal  sense,  comprise  only  certain  of  her  lineal  di 
*ro  1  *"•  ^*  words  happen  to  be  still  dubious,  we  may  establish 
J  ing  from  the  contexty  with  which  it  may  be  of  singular  use  t 
word,  or  a  sentence,  whenever  they  are  ambiguous,  equivocal,  or  int: 
the  proeme,  or  preamble,  is  often  called  in  to  help  the  construction 
parliament.*^  Of  the  same  nature  and  use  is  tne  comparison  of 
other  laws,  that  are  made  by  the  same  legislator,  that  have  some 
the  subject,  or  that  expressly  relate  to  the  same  point."    Thus,  ii 

statute  is  void  as  unlawful.  Aubert  vs.  Maze,  2  Bos.  &  Ful.  371.  Cam 
3  B.  &  Aid.  179.  De  Bo'^nis  vs.  Armistea<l,  10  Bingh.  107.  Mitchell  vs.  t 
269:  1  Binn.  118.     Elkins  vs.  Parkhurst,  17  Verm.  105. — Sharswood. 

"  If  words  or  expreHsiona  have  acquired  a  definite  meaning  in  law,  • 
BO  expounded.     2  M.  &  Sel.  230.     1  Term.  Rep.  723. 

The  natural  import  of  the  words  is  to  be  adopted ;  and  if  technical  wc 
they  are  in  general  to  have  assigned  to  them  their  technical  sense.  J 
1  P'ick.  201.  The  State  vs.  Smith/6  Humph.  392.  Bank  w.  Cook,  4  Pick 
a  word  has  a  clear  and  settled  meaning  at  common  law,  it  ought  to  h 
meaning  in  construing  a  statute  in  wliich  it  is  used.  Adams  vs.  Turreni 
147.  Where  a  law  is  i)lain  and  unambiguous,  whether  expressed  in  gene 
temis,  there  is  no  room  left  for  conntruf^tion.  and  a  resort  to  extrinsic  fa< 
mitte<l  to  ascertain  its  meaning.  Bartlett  vs.  Morris,  9  Porter,  200.  No  m 
in  the  name  of  a  natural  person  or  corj>oration  is  fatal  to  the  validity  o1 
person  or  corporation  intended  can  be  collected  from  the  words.  Blancha: 
3  Sumner,  279.  The  term  **  person"  in  a  statute  embraces  not  only  natu 
cial  persons  or  corporations,  unless  the  language  indicates  that  it  was  u 
limited  sense.  Bank  vs.  Andrews,  8  Porter,  404.  U.S.  vs.  Ammedy,  11 
Where  provision  is  made  that  criminal  prosecutions  are  to  be  instituted  "o 
a  com]>luint  under  oath  or  affirmation  is  implied  as  a  part  of  the  technicf 
tlie  terms.  Campl>ell  vs.  Thompson,  4  Shep.  117.  The  word  "may"  alwa 
mean  **must"  or  "shall"  in  coses  where  the  public  interest  and  rights  a 
and  wliere  the  public  or  third  persons  have  a  claim  cfe  jure  that  the  po^ 
should  ho  exercised.  Ex  jxiric  Simonton,  9  Porter,  390.  Minor  vs.  Bank 
Schuyler  Co.  vs.  Mercer  Co.,  4  Oilman,  20.  Turnpike  vs.  Miller,  5  Johns. 
A  coi\junctive  may  be  taken  in  a  disjunctive  sense:  in  other  words,  "and' 
stnied  to  be  "or."  Barker  t-^.  Esty,  19  Vermont,  131.  By  judicial  constru* 
instances,  the  extent  and  force  of  the  term  "void"  when  used  in  stati 
limited  so  as  to  mean  "  voidahle ;"  tliat  is,  to  be  made  void  by  some  plea 
] tarty  in  whose  favour  the  statutes  are  set  up.  Green  vs.  Kemp,  13  Mass.  5! 
Saxton,  0  Pick.  483. — Siiarswood. 

"  But  a  positive  enactment  is  not  to  be  considere<l  restrained  by  the 
Term.  Kep.  44.     4  Term.  Kep.  790.     3  M.  &  Sel.  00.     LofiVs  Rep.  783.— Cnn 

**  It  is  an  estahlishe<l  rule  of  construction  that  statutes  in  pari  matrrid^ 
same  subject,  must  be  const nied  with  reference  to  each  other;  that  is,  that 
in  one  statute  shall  be  called  in  aid  to  exj)lain  what  is  obscure  and  i 
another.     Thus,  the  last  qualification  act  to  kill  game  (22  and  23  Car.  II. 
"  that  ever\'  i)erson  not  having  lands  or  tenements,  or  some  other  estate  ol 
of  the  clear  yearly  value  of  100/.  or  for  life,  or  having  lease  or  leases  o1 
vears  of  the  clear  yearly  value  of  150/.,"  (except  certain  persons,)  shall  not  1 
kill  game.     Upon  this  statute  a  doubt  arose  whether  the  wonls  or  for  life  8 
ferre<l  to  the  1(HV.  or  to  the  l')0/.  prr  annum.    The  Court  of  King's  Bench,  h 
into  the  former  qualification  acts,  and  having  found  that  it  was  clear  by  th< 
cation  act  (13  K.  I.  st.  1,  c.  13)  tliat  a  layman  should  have  40s.  a  year,  and  { 
year,  and  that,  by  the  1  .Ta.  c.  27,  the  qualifications  were  clearly  an  estate  oi 
of  10/.  a  year,  and  an  estate  for  life  of  30/.  a  year,  they  presumed  that  it 
intention  of  the  legislature  to  make  tlie  yearly  value  of  an  estate  for  life 
that  of  an  estate  of  inheritan<'e,  though  the  same  proi>ortions  were  not  pn 
thereupon  decided  that  clerg>'men.  an<l  all  others  possessed  of  a  life-estat 
have  150/.  a  year  to  be  qualified  to  kill  game.     Lowndes  vs.  Lewis,  E.  T.  22  G 

The  same  rule  to  discover  the  intention  of  a  testator  is  applied  to  will 
whole  of  a  will  shall  be  taken  under  consideration  in  order  to  decipher  the 
%n  obscure  passage  in  it. — Christian.    See  5  Cowen,  421. 
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i«l  ilec-larciK  miinU*r  to  l*o  felony  without  benefit  of  clergy,  wo  murtt  ro- 
ho  MMuo  Ittw  oi  Kn^liind  to  learn  what  the  InMiefit  of  clergy  \a;  and, 
'  c«*minon  hiw  ii*nHurert  isinioniacai  contractM,  it  uffonlH  great  light  to 
^  to  coniiider  w}iat  the  canon  law  haA  adjudged  to  l>e  Himony.** 

0  the  fuhj^ct  mtitter,  words  are  alwavM  to  Ik*  understood  aH  having  a 
vrreto,  fur  that  in  always  Hup]N)He<l  to  be  in  the  eye  of  the  legislator,  and 

rreftsiifiut  dire4-tt*fl  to  that  end.  Thus,  when  a  law  of  our  Kdwarti  III. 
n-i-li*siantii*al  |K*rH<}im  to  pur(*haHe  provisiuns  at  Home,  it  might  seem 
it  tlu*  buying  of  grain  and  other  victual;  but,  when  wo  consider  that 
te  waA  nia«ie  to  rt*|»ivsH  the  usurjMitions  of  the  ]Mq>al  see,  and  that  tho 
*u^  I* J  lH'iii'ti<*<*f4  by  the  |m»|>c  were  <*alle<i  provi^iimny  we  shall  Hce  that  the 
i<*  intfude*!  to  lie  laid  u|>on  such  pnivisions  only. 

•  »  tlH»  tftt-fji  an«i  cvnst'qHrncf^  the  rule  is,  that  where  words  l>ear  either 
a  vi-rv  al»^unl  Hignitieati<in,  if  literally  uiidersto(Ni,  we  must  a  little 
r*im  ifio  n-^-fivi**!  M>nse  of  them.     Theri'fore  the  i^>lognian  law,  nien- 

l'urTi'fid«»rf,/»)  which  enacted  "that  whoever  drew  bhxxl  in  the  htreetH 
luuii-hitl  wiih  the  utmost  severity,"  was  held  atler  long  debate  not  to 

•  tiit*  -urgiNin  who  ojh'IuhI  the  vein  of  a  person  that  fell  down  in  the 
:h  a  fit. 

I.  i;i!»;ly,  the  mo-ii  uiiivi-rsal  and  effectual  way  of  discovering  tho     r^^\ 
III  lie  of  a  law,  when  the  won  is  are  <lubi(»us,  is  by  considering  the     ^ 
A   '/Mfif  I  if  ii  ;   or  the  causi*  whi(*h  move<i  the  legislator  to  enact  it.* 

1  tbi<i  rt*a^>n  eeases,  the  law  itself  ought  likewise  to  cease  with  it.  An 
•f  ihi-*  i?*  tjivon  in  a  cast*  put  by  Ticen),  or  whiK»ver  was  tho  author  of 
i*^*  iii<M'nU*«l  to  IIt'n*nnius.(Y)  There  was  a  law,  that  tlu»so  who  in  a 
«M>.tk  the  }»hip  >hould  forft*it  all  pro|K*rty  therein  ;  and  that  the  ship  and 

>uld  l'«'lMfi^  entirely  to  those  who  staye^l  in  it.  In  a  dangenms  tein|>est 
mncn*  torso* »k  the  ship,  exivpt  only  one  sick  luiHScMiger,  who,  by  n*asou 

p   .'.  f^  c.  li  I  «.  (f)  /,  1.  c.  11. 


1--  \\'A  •I'lWii  (h;it  th»'  inti*nti«>n  of  tho  mukors  of  u  Htatiiti«  is  to  ^ovorn.  own 
«•  i-<-Ti-tnii  ti'Hi  i!rMitii'l«Hl  ti|Min  }*uoh  int«-iitioii  iii:iy  (ip|»4Mir  to  Im*  4><intr.iry  to 

::,'i!-'rt  '•!"  t!»f  w^'pU.     Kvi-n*  t«'i*linir:il  riilf  ;i.»i  to  tho  <'on*tnirtion  •»r  fi»rin  of 

!-*-Tn«  iiiii»t  \\t'V\  t«»  ih*'  «"liMr  »\xj»n*s«.iiin  *>{  tin*  |tirainoiiiit  will  of  x\u*  |i»p*- 

•'  lW.Ti*..fi  r»   j.«-!.iTi«l.  'Z  r»»liT».  fi»»l.     Ill  (siiiHtrniiii!  •»taTutt»'«.  jh'Ii  d  a.-*  wi*ll  »s 

.yiT.T-j.r'-vi!:-'!!   tini*l  iu'ViT  Jh-  uiliipti'd.  whifli  will  ili'l't'.tt  tin*  fvi'lfiit  |»nrjw»-««» 

::  1!  \^  W  .I'ltitit  lit*  iiiiv  i>tli*T  nMM>ii.ili|t*  t-oii<itni('tion.     The  Kiiiilv  and  <.\iri>* 

[  fcr:*  -if  II  *i;i!iit*'— titlt'  ami  proaniMo  as  wi»ll  i\»  the  l»o«ly — m."iy  l>e  ci>n"«ulti».l 

ir; f  .irriviror  at  n  ki»i»w|o«|j:«»  of  thi»  p'ni'nd  int*'ntinn  t>f  th»»  law^rivoni, 

JkX%'\  \*T*'iiM\\\*^,  h'lWfViT.  yifld  always  to  th«»  t'h»ar  ♦'XpiVftHinn?!  of  thf  Innly  of 
I- 1  ar«  ri'fi'rr»H|  t*^  x*  t^xflanaton-  i>fdy  wh»^n  an  aml>if!uity  oxistn.  .1a(>k!«on  vf. 
I'l  .I'-hn*.  v.».  HoII>nk.tk  i.«.  HoUmtok.  1  Tirk.  'J-iM.  hiaittnian  •  *.  MrAlpin, 
'»7.  Kirt]*'tt  •  •.  M'irri*.  *.»  P«»rtor.  •Jt>».  Wli«'n  tho  lan;'ua>!o  of  tli»»  tMrirtinj; 
ly  'if  a  liw  i<«  «t>iiilitt'iil  aii'l  may  A«lniit  of  a  lar>!or  or  nion*  ri^strirttMl  inttTpn^ 

jT«MfnM»»  inav  ♦••«  rff«'rr»»d  to  in  onliT  to  d<»t«Tniino  whirh  »«i»n«M*  w:i««  int«^nd«Ni 
i-Ut'ift*.  Tht*  r.S.  rt.  \V«')i>*t«*r.  l>iivio^.  HS.  Th«»  tnio  ruh*  j»i»«»ni'»  to  U»  that, 
inr«.nvi»ni»'nt-«»  or  |iiirtii'iilar  nii!*(*hii<f  wouM  ari««*»  from  ^ivin:;  ili»»  «'iiat'iinj{ 
ir  J-rtLvl  iirni  ci-niTal  in**iiiiinir.  th»»y  nIiuII  in  th.it  vi\>o  Ik*  rt»''tr.4in«'d  l»y  tho 
Mit  fi-ii  .itlit^nviMv  S>i>li<ril>«Mi*lor  t .».  rharl«i.  4  .'^.  A  U.  10*».  Lucai«  •*.  Mi-Wair, 
li»hn«.  I.     .Liin-^  •■*.  ImiInu*.  1  llarrinc.  *l<^. 

'.n  ;.rn  m  i» -.'i  ari'  ti»  !••»  «*<in-tnuil  tojji»t!ior.  S«*!ioonor  Harriot,  1  Story,  'il. 
•fl.-*.  I  S.  A  M  V*i».  H.irri-xtn  »••.  Walkor.  I  Krll* .  .VJ.  If  it  ran  »»o  ^ath^T.^rfpim 
lit  •!atut*>  what  in«v'«iiini;  thi*  li'^inlaturo  att.tt'h<*4|  to  tlit*  won N  of  a  tiiriiMT  ono. 
ni'Hint  t«»  a  l*'i;i«l:itlvi*  ih*i-laration  of  its  nioanin^;.     t'..*^.  r^.  Frc^Mnan.  ^  ll^tw. 

Thi*  j:«'niTal  '•y'»ti«m  of  I«>;;i*lation  U|Hin  tho  sulij«»«"t-n»attor  may  Ih«  takfu  into 

d»»r  t«»  thr»tw  lijrht  u|Nm  a  jiartii'iilar  art  n'latin^  to  tho  samo  •*uhj«'«'t.    Fort  i-.«. 

lUrh.  S.  C,  r»ii.     ThiiH,  tho  hi^titry  of  lt>>n'*lation.  including  tho   lanjuai^o  t>f 

(Atuf^A,  may  bo  roft-mil  to  and  ci»niidertH|.     ll<*nry  w.  Tils«>n,  IT  Vorni.  479.— 

». 

acla  ront^mplat'^l  are  to  \^  ronsiidored,  and  general  woixLi  may  l>e  thereby 

3  Maude  and  Selw^n,  510.— Ouirrr. 
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of  his  disease,  was  unable  to  get  out  and  escape.  By  chance  the  shi 
to  port.  The  sick  man  kept  possession,  and  claimed  the  benefit 
Now  here  all  the  learned  agree,  that  the  sick  man  is  not  within 
of  the  law ;  for  the  reason  of  making  it  was,  to  give  encoura^men 
should  venture  their  lives  to  save  the  vessel ;  but  this  is  a  merit  wh: 
never  pretend  to,  who  neither  stayed  in  the  ship  upon  that  account,  nor 
any  thing  to  its  preservation.'^ 

From  this  method  of  interpreting  laws  by  the  reason  of  them,  aril 
call  equity f  which  is  thus  defined  by  Grotius  :(r)  "  the  correction  of  t 
the  law  (by  reason  of  its  universality)  is  deficient."  Por,  since  in  Ui 
cannot  be  foreseen  or  expressed,  it  is  necessary  that,  when  the  gen 
of  the  law  come  to  be  applied  to  particular  cases,  there  should  be  « 
power  vested  of  defining  those  circumstances,  which  (had  they  bc< 
the  legislator  himself  would  have  expressed.  And  these  are  the  < 
accordingto  Grotius,  "  lex  non  exacte  definite  sed  arbitrio  boni  viripen 
^Q-i  Equity  thus  depending,  essentially,  upon  the  particular  ci 
^  of  each  individual  ease,  tnero  can  be  no  established  '''rules  an 
cepts  of  equitv  laid  down,  without  destroying  its  very  essence,  and 
to  a  positive  law.  And,  on  the  other  hand,  the  liberty  of  consider! 
in  an  equitable  light  must  not  be  indulged  too  far,  lest  thereby  w 
law,  and  leave  the  decision  of  every  question  entirely  in  the  breast  i 
And  law,  without  equity,  though  hard  and  disagreeable,  is  much  m< 
for  the  public  good  than  equity  without  law ;  which  would  make  ei 
legislator,  and  introduce  most  infinite  confusion ;  as  there  would  thi 
as  many  different  rules  of  action  laid  down  in  our  courts,  as  there  ai 
of  capacity  and  sentiment  in  the  human  mind. 

(r)  Dt  JBqmtate,  {  S. 

^  See  a  very  sensible  chapter  upon  the  interpretation  of  laws  in  gener 
forth's  Institutes  of  Natural  Law,  b.  ii.  c.  7. — Christian. 

"The  only  e^iUi/y  according  to  this  description,  which  exists  in  our 
either  resides  in  the  kin^,  who  can  prevent  the  summum  jus  from  becoming 
by  an  absolute  or  a  conditional  paraon,  or  in  juries,  who  determine  whet 
what  extent,  damages  shall  be  rendered.  But  equify,  as  here  explained,  ii 
applicable  to  the  court  of  chancery ;  for  the  learned  judge  has  elsewhere  t 
'*  tne  svstem  of  our  courts  of  eouity  is  a  laboured  connected  system,  govt 
blishea  rules,  and  bound  down  by  precedents,  from  which  they  do  not  de] 
the  reason  of  some  of  them  may  perhaps  be  liable  to  objection."    Book  ii 

TIAN. 

What  the  learned  commentator  here  says  is  certainly  inaccurate,  if  it  lei 
position  tliat  any  other  rules  of  interpretation  are  applied  to  statutes  in  a 
than  in  courts  of  law.  On  the  contrary,  herein  eqmty  follows  the  law,  jus 
the  construction  of  wills  and  other  instruments.  In  E^ngland,  the  court  of  < 
sends  cases  to  the  common  law  courts,  in  order  to  procure  their  opinion  o 
The  system  administered  in  that  court  differs  from  the  common  law  mainl 
of  getting  at  the  truth  by  enforcing  a  discovery  by  the  defendant  undei 
the  peculiar  remedy  it  affords  by  ii\junction  and  the  decree  for  specific  pe) 

What  the  commentator  does  mean,  perhaps,  is  what  is  generally  termi 
a  statute^  which  is  in  reality  a  compendious  mode  of  expressing  his  fifth  ru 
tation.  Those  cnj^es  are  said  to  be  within  the  equity  of  a  statute  whicl 
directly  comprehended  by  its  language,  are  nevertheless  within  the  int 
lawgiver,  readied  by  its  reason  and  spirit. 

It  seems  that  wlien,  had  the  legislature  foreseen  the  occurrence  of  a  x 
tingency,  the  letter  of  the  statute  would  have  been  enlarged  to  receive  it,  ti 
warrant  for  the  courts  to  bring  it  within  the  spirit.    £rinker  v*.  Brinkei 

^UARSWOOD. 
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SECTION  III. 

OF  THE  LAWS  OF  ENGLAND. 

I  numicipal  Uw  of  En^nd,  or  the  rnic  of  civil  condact  proscribed  to  the 
itaau  of  this  kinpiom,  mav  with  Buffieicnt  propriety  be  <livi(l(Ni  into  two 
:  the  Itx  non  sn'tpta,  the  unwritten,  or  common  law ;  and  the  lex  s*.ripta,  the 
m.  or  »tatate  Uw. 

p  Iat  n^m  itrripta,  or  unwritten  law,  inclu<los  not  only  general  ctisto/M,  or  the 
ion  law  properlr  so  callefl ;  but  alno  the  particular  cwftoms  of  certain  parts 
e  kin^lom  ;  and  likewise  tho<«e  particular  laicSy  that  are  by  custom  observed 
in  crrtaiii  courts  and  juris4lictions. 

irti  I  call  these  parts  of  r>ur  law  leges  non  scriptcr^  I  would  not  be  un<lerstood 
mil  thoH^  laws  were  at  pn*s*»nt  men»ly  oral,  or  communicattHl  from  the 
■r  ai»CH  to  the  present  solely  by  wonl  of  mouth.  It  is  true  indee<l  that,  in 
rt»f  >Qnd  iipioranit»  of  letters,  which  formerly  oversprea*!  the  whole  western 
L  all  laws  were  entiri*ly  tniditional,  for  this  plain  reason,  be<*ause  the  nations 
\Z  whieh  they  pn*v:iil(*<l  had  but  little  idea  of  writin;^.  Thus  the  British 
ell  as  the  Gallic  Druids  committe*!  all  their  laws  as  well  as  learning  to 
irj  ;'ii )  ainl  it  is  said  i»f  the  primitive  Saxons  here,  as  well  as  their  brethren 
le  continent,  that  Irg^A  sola  mrmoria  et  usu  refinehant.^h)  But,  with  us  at 
nU  the  monuments  and  evidences  of  our  le^^l  customs  are  c<mtained  in  the 
lis  of  the  several  courts  of  justice  in  books  of  ^reports  and  judicial  r^± 
ions,  and  in  the  treat is<»s  of  learned  saj^w  of  the  profession,  preserved  *• 
landt^l  d*»wn  to  us  fn>m  the  times  of  highest  antiquity.  However,  I  there- 
ityle  lh«*-H»  |iarts  of  our  law  leges  nnn  st^riptiT,  lK»cause  their  oriirinal  institu- 
lo-l  authority  are  not  set  <lown  in  writin;X»  ^^  ^^'^^  "^  jMirliament  are.  but 
rrorivo  their  binding  |Hnver.  an<l  the  force  of  laws,  by  long  and  immemorial 
•.  and  by  their  univerKd  re<'eption  throughout  the  kingilom.  In  like  manner 
Bin*  ttellius  drtines  tlie  jus  nnn  st^i/ttum  to  be  that,  which  is  **tacito  d 
,it.t  K^minum  e*m*f'nsH  rt  mnrihuA  expressum.** 

T  aneient  lawyers,  and  p:irticularly  Fortescne.^r)  insist  with  abundan(*e  of 
ith  that  tlu*^  customs  art*  as  old  as  the  primitive  Britons,  and  continued 
i  lhn>n;:h  the  st»venil  mutations  of  u^overnment  and  inhabitants,  to  the 
nt  tiror.  uii(*hani;tNi  and  unadultrr.ited.  This  may  Ih»  the  cast*  as  to  some; 
i  evn**nl.  as  Mr.  Si»lden  in  his  notes  observes,  this  assi>rti(m  must  In*  under- 
i  with  many  jrrains  ot'  allowance ;  and  ought  only  to  signify,  as  the  tnith 
%  to  tto.  that  iht're  never  was  anv  formal  exehange  «»f  one  svstem  of  laws 
n*Yth*T:  ihouirh  doubtl'***-*.  by  the  intermixture  of  adventitious  nations,  the 
in**  the  Pie!-,  the  S:ixoiis,  the  Ihines,  and  the  Normans,  they  must  have 
s«Wy  intn>«lu<v«l  and  in<'i»r|>onitiNl  many  of  their  own  customs  with  those 
w^r»r  bctor^*  e^^tablisluHl ;  then»by,  in  all  probability,  improving  the  texture 
ri«ilom  of  the  whole  by  the  accumulate<l  wis<iom  of  divers  particular  coun- 
Oar  laws,  saith  lionl  Ba'^on.r//)  are  mixtvl  as  our  lanmiage;  and,  as  our 
ukST  t*  •^  mn«h  the  richi»r,  the  laws  are  the  more  complete. 
id  indi-^?*!  our  antiquaries  and  early  historians  do  all  positively  assure  us, 
onr  l-nly  of  laws  Is  of  this  compounde<i  nature.  For  they  tell  us  that  in 
^me  of  Alfr«sl  the  local  cust(»ms  of  the  several  provinces  of  the  kingtlom 
irr«>wn  s'k  various,  that  he  found  it  expedient  to  compile  his  Dome- Book,  or 
'  JudirutitA^  for  the  ^neral  nse  of  the  whole  kingdom.  ^This  book  p^i^^ 
id  to  bare  been  extant  so  late  aa  the  reign  of  King  Edward  the    ** 

m.aMk%9,iM,  ct>c,i7. 
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Fourth,  hut  is  now  unfortunately  lost*  It  contained,  we  may  prob 
the  principal  maxims  of  the  common  law,  the  penalties  for  misdemei 
forms  of  judicial  proceedings.  Thus  much  may  at  least  bo  collocti 
injunction  to  observe  it,  which  we  find  in  the  laws  of  king  Edwa 
the  son  of  Alfred.(e)  "  Omnibus  qui  reipublicce  prcesunt  etiam  atq\ie 
ut  omnibus  cequos  se  prcebeant  judiceSfperinde  ac  injudiciali  libro(Saxo% 
scnptum  habetur:  nee  quicquam  formident  quin  jus  commune  (^Saxonic^ 
audacter  liber eque  dicanV* 

But  the  irruption  and  establishment  of  the  Danes  in  England^  wl 
soon  afler,  introduced  new  customs,  and  caused  this  code  of  Alf 
provinces  to  fall  into  disuse,  or  at  least  to  be  mixed  and  debased  wit 
of  a  coarser  alloy ;  so  that  about  the  beginning  of  the  eleventh  < 
were  three  principal  systems  of  laws  prevailing  in  different  dist 
Mercen-Lage,  or  Mercian  laws,  which  were  observed  in  many  of 
counties,  and  those  bordering  on  the  principality  of  Wales,  the  i 
ancient  Britons;  and  therefore  very  probably  intermixed  with  tl 
Druidical  customs.  2.  The  West-Saxon  LagCy  or  laws  of  the  West  9 
obtained  in  the  counties  to  the  south  and  west  of  the  island,  from  K< 
shire.  These  were  probably  much  the  same  with  the  laws  of  . 
mentioned,  being  the  municipal  law  of  the  far  most  considerabh 
dominions,  and  particularly  including  Berkshire,  the  seat  of  his  pecul 
*}.  The  Dane-Lage,  or  Danish  law,  the  very  name  of  which  speaki 
and  composition.  This  was  principally  maintained  in  the  rest  of 
counties,  and  also  on  the  eastern  coast,  the  part  most  exposed  to 
that  piratical  people.  As  for  the  very  northern  provinces,  they  ^ 
time  under  a  distinct  government. (/) 

♦66 1  *^ut  of  these  three  laws,  Roger  Hoveden(^)  and  EanulphuB 
^  inform  us,  king  Edward  the  confessor  extracted  one  uniform  1 
of  laws,  to  be  observed  throughout  the  whole  kingdom ;  though  I 
the  author  of  an  old  manuscript  chronicle,(i)  assure  us  likewise  thi 
was  projected  and  begun  by  his  grandfather  king  Edgar.  And  ind< 
digest  of  the  same  nature  has  been  constantly  found  expedient,  a 
put  in  practice  by  other  great  nations,  which  were  formed  from  ai 
of  little  provinces,  governed  by  peculiar  customs,  as  in  Portugal, 
Edward,  about  the  beginning  of  the  fifteenth  century  :(A')  in  Spam  i 
X.,  who,  about  the  year  1250,  executed  the  plan  of  his  father  St.  Fe 
collected  all  the  provincial  customs  into  one  uniform  law,  in  the  eel 
entitled  Las  Partidas  :(J)  and  in  Sweden,  about  the  same  ojra,  whe 
body  of  common  law  was  compiled  out  of  the  particular  costomi 

(•) C.l.  O  In  add, ai  E wfMfr,  & 

(/)  Hal.  mat  65.  (*)  Mod.  Un.  Ilbt  xzlL  18S. 

(9)  Jn  Hen.  77.  (I)  Jbid,  xx.  211. 
(A;  In  Etiw.  Oonfutor, 


*  Both  Ilallam  and  Turner  doubted  the  fact  that  such  a  work  ever  ezi 
however,  recently  been  brought  to  light*  and  may  be  seen,  in  both  Saxon 
in  **  The  Ancient  T^aws  and  Institutes  of  England/'  published  by  the  Re 
sioners,  vol.  i.  pp.  46-101.  At  the  head  of  it  stand  the  Ten  Commandm 
hy  many  of  the  Mosaic  precepts,  with  the  express  and  solemn  sanction  g 
our  Saviour  in  the  Gospel : — **  Think  not  that  I  am  come  to  destroy  the  law  or  the 
not  come  to  destroy,  but  to  fuffil"  After  quoting  the  canons  of  the  apostoli 
.Jerusalem,  Alfred  refers  to  the  divine  commandment,  *^  As  ye  would  thai  m 
you,  do  ye  also  to  them,**  adding,  **  from  this  one  doom,  a  man  may  reme 
Ju(ige  every  one  righteously :  he  need  heed  no  other  doom-book."  A  nd 
ing  incident  this  in  the  history  of  our  laws, — which,  though  since  sw 
enormous  bulk  and  complexity  and  fed  from  many  sources,  still  bear  t 
lions  to  religion,  which  we  observe  in  the  rude  and  simple  elements  of  the 
days  of  our  illustrious  Alfred.  The  work,  however,  is  little  more  than  a 
punishments  for  offences,  and  has  no  pretensions  to  be  regarded  as  a  geiM 
municipal  law. — Warren. 
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bf  iLr  Li^linian  of  vwry  pntvincc,  and  entitled  the  land's  la*jhy  U'ing  analo^as 
lotHtr  -  -'•KM.tn  /<fir  ti|'  Kn;;Iand.(m/ 
&jth  ixit'^-  uiidiTtaki !»:£!« nt' kin^  Kd^ir uiid  Kdwniil  the confoHHor  neem  to  liuvo 
u*»  iu**Tv  than  a  new  cilition.  or  \'iv>\\  pnMnul^^ation,  of  Alfre<i'H  eode  or 
■  -^k.  with  «urli  ailditionM  and  iiu|»ri>Vi'nient*4  a.-«  llio  experience  of  u  cen- 
lir\  azi  1  3  iialf  ha^l  r»ui;:;i*<*teil ;  tor  AlfriHl  in  m*iu'nillv  ntvled  hy  the  Kanio  hii4- 
4*  tij«- 1»  /«//»  Ah'jlir.insirum  c*mdihtr,  a>  Kiiwanl  the  etintessor  is  the  nMitutur} 
l.«fWi\rr.  an*  tiit*  laws  which  our  histories  m)  ofu-n   mention   undi-r  the 
V  •'!  t:**'  i.bkV'*  of  tlilwanl  the  eoiitvs-<or,  whidi  our  anec^tors  Htru^i^lod  h(» 
l:y  :*i  ruaintain.  undrr  the  Hist  prinrrH  of  tlie  Norman  line;  and  whiirli  Hub- 
a«-Tit  pnuii***  «••  fnipiently  pn>mi!<<tl  to  kivp  and  re>ti>re,  an  tlie  most  )H)pular 
titrv  fiu.d  •!'•.  whrn  pri*-4si*d  l»y  ton'i;cn  i'nii*r.;iMii'ii*s  or  domestic  di>eonti-iits. 
a&Tt  thr  Iju?*  tliat  •><>  vii'orou'^ly  witli-«t«NMl  'the  ro|K*ated  atiaekn  of    r*,*-* 
•  :v..  law.  wiiich  I'^talth-^hfil  in  the  tWA-lfili  CL'nturv  a  m-w  Uoiiian  i*m-     ^ 

■ 

•  .-. .  r  iu'*^t  "f  till*  ^(ati-M  of  tli4*  t'ontiufiii  ;  st:Ui**«  that  have  lost,  and  iK-rlia]»s 
«p -n  *».»:ftt  u<.-' ••iinl.  th«>ir  |Hiliti<*al  Iilt.Ttir«« :   while  the  tive  i-<fnsiitutitiii  ot'  Kh;^' 

iBCt-:.  [i«**ha|»o  ii|-in  th«*  Kamr  airount.  ha**  I n  rather  improveil  than  4ieha>ed. 

.  ,u  Mi-iri.  are  the  laws  whieh  ;;a\e  ri-^e  and  i»ri;^inal  to  tliat  colleeiion  of 
i.cxi«  all  i  •uotoiiii^  uhieii  is  now  known  hy  tlie  name  of  the  eommon  law;  a 
c  « itrter  iT'i^^'n  to  it  in  eoniradi'^liiieiion  to  other  lawr«.  a^  the  .statute  law, 
<  :'.  t  :iw.  (L«-  law  iiierehant.  and  th<-  like;  or,  more  prohahiy.  :i>  a  law  eoni- 
Mp<o  :••  all  itie  realm,  th«*  ju.^  r*nnniHnt\  or  hdrmjht^  mentioned  hy  kini;  Ivlwani 
tbc  « 4  i- r.  alter  the  aUilitioii  of  the  M*veral  provineial  eustonis  and  |»;irtieular 
law«  N-!  -ri-  mentiiin«'il.' 

\^^\  t..  'i^h  liii'«  is  the  n\*f>X  likelv  foun<l:itioii  of  tlii>  ctilleetion  of  nia.\im:» 
•1^1  ■  a*t-ini«.  Vet  the  maxim>  and  eu*«t«im««.  m»  eoHerted,  are  of  hii^her  antiquity 
tLAn  rri-'ii'iry  or  history  tan  rearh  :^  nothim;  Immiii;  nion*  tlittirult  than  tt>  a>eer- 
iBui  V'.'  pr»N'i<K'  U'l^innin:;  and  tir*t  ?*pnn:^  of  an  anrient  and  h>n!^  i*stahli>lied 
r*c«'r:}  Wiienet-  it  i«  that  in  our  law  the  :;«Hidne>>  of  a  eiiHtom  de|H*nd*<i  upon 
i>  :^->  '  J  (hmii  u-«4  d  time  out  iif  min>l ;  or.  in  the  •solemnity  of  our  Ie;;al  phraM^. 
Lat-  vfc'j.  n-'f  the  iiii-niorv  of  m:in  riniheth  ni*t  to  the  eniitniry.  Thi^  it  1^  thai 
rv<«  .:  .i«  wei::iti  mvX  :iuthor;iv:  ah>I  tii  tiii«  nature  are  the  maxims  au«l  eu?^ 
l^ciA*  i«  iiii  h  i«ini|Mi«e  the  rouinnMi  law.  i»r  /'.I  /f"#<  M  r'/'fif.  i»f  tliir«  kin;;dom> 

7  .         •iTji- 'iT-iy-'r- "Ti  t!i»*  ■»l'i  I-"i. ■»:■■!!  \\\\\  iii«*  L.Trli-inii  t'i*r  iilii-tr^iiii'ii :  and.  lur  iiii* 
•  .-..•   ■  .    T.'i-    .iJ.T.  I'i  .r;.iii   l.iw  \  i  1    \\:\\  •  .:*■   I.i- < " -i.iinui-- lii*  I'mmmiioi-.  nilii-ii.  •!   |.\ 

.*- fc  .    .    ■.    .-.    :ir^:    jr.i.t'l   .ii    IV.1111:;.-.    li..' •.   t-ii    tin-   j'Urj <<1   itlu^lr.itiiiu    L:i!li-;"ii. 

i-- ^^  .  'ir  -  ti  :ii|-.i.k:i>>ii  M.t«  lit  i-i<-  li>ii;:  .iiiti-i-i  •!<  lit  111  t>ur  veii«'r.tl>h*  uuthfr.  i>r.  .i«  hi- 
:.•-    •  ...•  i.  :.i!:.'  :  ••!  «>iir  \.\\\.-    I.ii. 

. ■•..:!.  ].•   «•  \*  ;.  !•>  l!i«-  i'<>::;;i.><ii  l.tvv  if  o:)!!-!-  ni  Ijinal  tliuii  \\i\*,  woiilil  U*  t>»  t.iki* 
t.  :  .ki,  i  •  :i-'ii» ■'•11-  \  ii  i\  ••!   iii«-  ^ir-i*--  :.     i 'iir  -x-it'iii  «i!  ii-iiures*  w.li  ehietiv  ii»ii- 

•  -.--.  .:  !t  :  l::-t  t'>ii!id«-i.  l'\  lh<-  N-*:  iii.<ii  iniMMiTor :  our  niilit-iai  toriii?*  aind  |i1>mi1- 
.::.•-  '*  '•  ':.■■>  ii.t\*'  ii>tit:ii;:  in  •  ••iiini>>n  \\\i\\  liii'  Aii::l"-S.ixon  >l>le.  are  in  »!iikiii^ 
r-  '.-  •  ..  -.  H.'.a  tlif  N>>riu<iii  :  imd  it  hik.-  iM'«-ii  leiii.ukfi  nitli  jre.it  tiu:ii  (li.it  t^i- 
j-r '-•.  .  .L.-.i-ij'-  ••!  »',ir  jurioi'ruiltfii-e  uii'i  it*  l«iiii-  ••!  :iit  are  e\t-hioi\«*l>  i»t  Fieiitii 
*iirw  ■  :*  ''r.i*:.  .'u».  F»»id.  1.  1.  •!.  7.)  Wi'e.mn.it  li»-iliite.  ih«T«*t'iirt\  i«»  riiniihi-'i'  :ii 
V'^<^  a;,  •"i:  •  i^^  ••'  .N  '''iii.ohl^  .iii>it)itr  p.iri-nt  ft'  rln*  roniiuofi  l.tw.  iinil  one  tnuii  win*  a 
sx  r.fc-    •.  .•-r.:«^i  -.iiu'-  ••!'  !!■•  iiii»-'i  n-iii.irk.il>h-  liMtu!*-.  — ^"^TKriiKx. 

*  T..«  •:  •■*•-!•:  \\'ti>»  iii.iy  1m*  •l«'«ir«iii*  «>t'  piii-«iiiitj  tiii"  Mivi*>tii.'.iii<iii  !'urth«T  in.iy  :i«ld  ti» 
k..*  m  r,  ■ -ii;*  •  tiir«-  lln»«i»  i.f  I»r.  Wilkin-,  in  In*  •  >>d»*  ••!'  iiin  i»'n(  l:iw-» ;  S'Mi-n.  m  ii.-» 
N    ;•-•     :.  Ki  inii  r  :  aiid  nf  (i.ir)'«-piii.  iiliior  of  lin*  wmk-  •»!"  .\ii-elfn.--  I.i.i:. 

*  ^V  \*:  i^>rd  Il.tli-  -.!>>  i"  undinititf«llv  true,  iii.it  "  iln*  «iri«:in.d  t>t  tin*  eiinnn<>n  l.iu  l- 
k»   -:.  ;.••  ■  ■V'T.ii'i*-  .i-  iLe  hf.id  i»l'  iIh-  Nile."      //  ■*.   *"......   /^j . .  ."i.'i. — 4'iiki<>TI\\. 

*  7:.' r*-  :•  n  •  ••»iiilii"n  l.»w  nt*  the  eiiunlry  ■li-*j.»!i.it»"«l  ^fitLrr.ipiiitMliy  a*  llie  t*iii!iH| 
^Lii«-«.  rh«*  l'ri>«>n  !•  «*nin|M»*i<«l  of  M»Vert*i^'n  ami  indi-|>eiMl*'nt  .'^l.ites.  |iiiili  «it  wi»ii  li 
Bmi  :«at>'  .1"  \>»»a\  U«^i|ri*^.  «'ll«tn|||««.  and  Oimnp'fi  li\%.  rinTr  l-  Iti*  prtlieiple  nhii-li  i  '-r- 
tk^v  !:«f  ri..>'n  and  h.iJ>  th*' atilhority  of  l.iw  tii.tt  i-  not  ••rn)>iMlif«l  in  ilii>  efiii«iitu!:«iii 
ar.-l  h-  :•  < 'f  « '•*:i4;r«'««.  A*  the  liii*T:il  ^■•vi'MiiiU'Mt  lia.«n«»  iMiitfrs  not  «|i«*ii.iUy  tleii-^.iieil, 
ft£*l  r.  ■  j^ir^v-hi  l:*>ii  nver  tli<«  regulation  of  n*.il  Mnd  |HT^oiiai  prii|M>ri>.  nor  owr  i-iiin*>-. 
#1  ^x-i  «u<-h  ft<*  rt*Ut«"  U>  fi'dvrul  itiit«ji*«'tj4.  th«*  i'«iiiiinoii  luw  iieiiJUvr  u.  nor  ix»uM  it  liy 
l'^»^t.rr  aiio|*twii  b«  luwU*,  a  |iart  of  thv  ted  oral  «v>teiii. 
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This  unwritten,  or  common,  law  is  properly  distinguishable  int( 
1.  (jonoral  customs;  which  are  the  universal  rule  of  the  whole 
form  the  common  law,  in  its  stricter  and  more  usual  significatioii. 
customs;  which,  for  the  most  part,  affect  only  the  inhabitants  of  ; 
tricts.  3.  Certain  particular  laws ;  which,  by  custom,  are  adoptel 
some  particular  courts,  of  pretty  general  and  extensive  jurisdictio: 
/»g^-|  *I.  As  to  general  customs,  or  the  common  law,  properly  i 
J  is  that  law,  by  which  proceedings  and  determinations  in  tl 
nary  courts  of  justice  are  guided  and  directed.  This,  for  the  mot 
the  course  in  which  lands  descend  by  inheritance ;  the  manner  ai 
quiring  and  transfening  property ;  the  solemnities  and  obligation 
the  rules  of  expounding  wills,  deeds,  and  acts  of  parliament;  i 
remedies  of  civil  injuries;  the  several  species  of  temporal  offer 
manner  and  degree  of  punishment;  and  an  infinite  number  of  mi 
lars,  which  diffuse  themselves  as  extensively  as  the  ordinary  d 
common  justice  requires.  Thus,  for  example,  that  there  shall  be 
courts  of  record,  the  Chancery,  the  King's  Bench,  the  Common  1 
Exchequer; — that  tlie  eldest  son  alone  is  heir  to  his  ancestor; — 
may  be  acquired  and  transferi-ed  by  writing; — that  a  deed  is  of  t 
less  sealed  and  delivered ; — that  wills  shall  be  construed  more  fa 
deeds  more  strictly; — that  money  lent  upon  bond  is  recoverable 
debt ; — that  breaking  the  public  peace  is  an  offence,  and  punishab 
imprisonment : — all  these  are  doctrines  that  are  not  set  down  ii 
statute  or  ordinance,  but  depend  merely  upon  immemorial  usage, 
common  law,  for  their  supix)rt. 

Some  have  divided  the  common  law^  into  two  principal  grounds  a 
1.  Established  customs ;  such  as  that,  where  there  are  three  broth 
bi'other  shall  be  heir  to  the  second,  in  exclusion  of  the  youngest 
blished  rules  and  maxims  ;  as, "  that  the  kingcan  do  no  wi-ong,  tlia 
be  bound  to  accuse  himself,"  and  the  like.  Sut  I  take  these  to  be 
same  thing.  For  the  authority  of  these  maxims  rests  entirely 
reception  and  usage :  and  the  only  method  of  proving,  that  this  or 
a  rule  of  the  common  law,  is  by  showing  that  it  hath  been  always 
observe  it. 

Aq*-i        *But  here  a  very  natural,  and  very  material,  question  ar 
J     these  customs  pr  maxims  to  be  known,  and  by  whom  is 


It  is  true  that  the  common  law  was  the  substratum  of  the  jurisprudence 
Stattw  by  whom  tlio  constitution  of  the  United  States  was  at  first  adopt 
hy  whom  it  was  franuMl  had  bc»on  oducatod  under  that  system,  and  many  o 
No  doubt,  upon  the  ctimmonly-rocoived  principles  of  interpretation,  tl 
that  instnimont,  and  tlio  technical  terms  employed  in  it,  are  to  be  cc 
common  law.  (H  the  rcmainin*:  States.  Vermont  wa«  formed  out  of  terr 
b«»longinp  to  New  IIami>sliire.  and  Maine  from  Massachusetts.  Of  theSti 
since  rtcce<lc<l  to  tlie  Union,  Kentucky,  Tennessee,  Ohio,  Indiana,  Missi 
Alabama,  Michigan,  Wisconsin,  Iowa,  comprise  territory  which  original 
one  or  more  of  tlie  tliirteen  States  an<l  was  ceiied  by  them  to  the 
Ixtuisiana.  Missouri,  and  Arkansas  were  forme<l  out  of  territory  ceded 
States  b\'  France  by  tlie  treaty  of  April  :^0,  18()o.  Florida  was  formed  < 
ceded  by  Spain  by  the  treaty  of  February  22,  1810.  Texas,  an  indepen 
but  originally  one  of  the  United  States  of  Mexico,  was  received  into  tl 
joint  resolution  of  Congress,  a]»proved  Marcli  1,  184/>.  California  wa«  foi 
the  territory  c<'<led  to  the  United  States  yy  the  Mexican  Republic  bj 
Guadalonpe  Hidalgo,  Fol>niary  2,  lSi8. 

In  Texas,  Missouri,  Arkansjis.  and  California,  the  common  law  has  be 
express  legislative  enactment,  so  that  Louisiana  is  the  only  State  in  whicli 
prevails.  In  that  State  the  law  of  France,  wliich  is  the  Roman  civil 
modifications  as  obtained  at  the  time  of  her  jmrchase,  is  the  foundation  C 
deuce:  for  it  is  a  well->ettled  ]>rinciple  of  international  law,  that  whener^ 
•jonquercHi  by  or  ceded  to  another,  the  law  of  that  country  as  it  was  at  1 
oefS£»ion  or  conquest  remain^  until  it  is  changed  by  its  new  master.- 
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irrminciJ  ?  Tho  answer  in,  by  the  jiid^fo-^  in  t!)C  sovoral  courts  of  juHtu*e. 
'  tho  «li*p<»^itarii**«  of  the  hiwn ;  the  livim;  onu'li*H,  who  muHt  flo<*i<lti  in  ull 
•l«)uht.  an«l  w1m>  aro  InhiihI  hy  an  oath  to  ih*r*iile  acconlinf^  t(»  tlu*  law  of 
The  kn*»wUN|^*  fif  tliat  law  is  ilorivi.'*!  fi"oin  oxporience  and  8tudy; 
••riyrn/4  iinn'tniin  lnruhmtinn»*A*'  whii'h  Fortesciii»{  n »  montionH;  ami  from 
ii;  pcr*»nally  aci'iiMomtNl  to  the  ju<li<'ial  docinions  of  their  |»re«li*<'eHH4>rH. 
>««l  th(*m*  jtitJifial  (h-risioim  art*  the  |)rineiii:il  and  inont  authoritative  evi- 
jit  t-an  U-  ^ivi*n,  of  tlie  e.xiKtenct*  of  micIi  a  i'tl^tonl  as  nhall  form  a  |mrt 
virnin-in  law.  The  judirmrnt  it •*(•!!*,  and  all  the  |»nM'iHMlin^  ]>rt'viouM 
ar\«  *an-ful]y  n-::iMfre<l  anil  j»n*'*i*r\MHl,  under  the  name  i)f  rrmriM,  in 
l».«it.irii-<*  *M't  :i|):irT  for  that  {larticular  ]iur|Hisi> ;  and  to  them  fnM|uent 
1-  ha^i.  uhcu  any  rritiral  question  arises,  in  the  <letermination  of  whieh 
n*-i-«ii-nt*  may  i^ivi*  li;;lit  «»r  assist  a  in  v.  And  llien*fori\  even  «*>  oarly  an 
in-^i.  Wf  tind  tin*  "  pntirrttnrnm  tnrmorm  n'rnfnrum**  n'rkonod  u]i  an  ono 
iirf  i{ualiri<-ation*i  of  iho«M»,  who  were  hi'ld  to  he  ^*  Ifijihun  piifrifP  njttimtt 
•»  •  Kt»r  it  i-  an  r*tahlishe<l  rule  to  ahiile  hy  former  pnt'edent**,  wlieni 
IttKUt-  f-tiin*'  aipiiii  in  litigation  :  us  well  to  k(*e|>  the  sraU*  of  jiistieo 
1  «t4-a'ly.  ah<l  n-'t  liahh*  to  wavi'r  with  every  new  jud;;e's  opinion ;  as 
ii««'  th«'  law  in  that  ra*M*  hfini;  sojfinnlv  dfrlanMl  and  diMermined.  what 
&t  un-  •rtaiii.  an*!  ]M'rha|i*«  iiiditfcn'nt.  is  now  Ix'i'onie  a  permaiifnt  rule, 
i*  fj'if  in  tin-  hrra-t  of  any  •»uh"i«'<jurnl  judi^i*  to  altrr  or  vary  fp»m 
^  t<>  hi**  privati'  >4>iitinK'nt«  :  In*  hi'ini;  ^wt»rn  to  dctfrmint*.  not  acconiin^r 
n  lirivaTr  jiid:;ini'iit.  hiit  a<'('ortlini;  to  tht*  known  laws  and  eustonis  of 
;  n**t  «h-li-:;atiHl  to  pronounii*  a  new  law.  hut  to  maintain  and  expound 
ne  Yo:  till-*  mil*  admits  of  exiM'ption,  wht^re  tin*  former  di'terminat ion 
vi.lt-ntly  rtininiry  to  n*asoii ;  *mueh  mom*  if  it  he  clearly  e«»ntniry  r  ii-|| 
L'ini'  law  Hut  evm  in  nufli  ea?»es  the  *<uhM'(pn'iit  judj^rs  dt>  n«»t  '-  ' 
o  niak*'  a  nrw  law.  hut  to  vindicate  the  i^l't  one  t'mm  niisr«'pn's«Mitation. 
tie  f*und  that  the  t'ormiT  dc<-i<4ion  i*«  maiiifc«-tly  ah-innl  or  unjuHt.' it  isde- 
•t  that   *in  h  a  -riii»'iMr  wa**  A-/'/  Uiti\  hut  that  it  wa**  itnt  l,nr ;  that   is. 

•  n"l    tin"  i—iahli"'ln'«l  rti-!i»iii  tif  the  realm,  a-  ha>  lM'««n  crnMicou>lv  di*- 

And  lniM  V  it  !*•  thai  our  lawyi-r**  are  with  ju«»ticf  mi  cnniou*i  in  their 
u**  ••ii  tilt*  r«-a<*'*n  <>f  tin*  r"mm«>n  law;  that  thfV  tell  us.  that  the  law  is 
•vtioii  «*f  ri-a>*<>n,  that  it  alwav««  intend^  to  f-Mntorm  thereto,  Hiid  that 
vii  n-a-^m  i-  n'»t  law.     Not  that  th'»  particular  n-ason  of  every  rule  in 

•  an  at  t^i^  d!-!an«-e  of  time  he  alway**  precisely  a»*sii;!ied  ;  hut  it  i-*  suf- 
■t  ihtTf  Im-  ii'trhini:  in  the  nile  tiativ  ciUitnidictnrv  to  n^a-^on.  and  then 
idl  pn-Mume  it    (<•  1h>  well  founded.'/')     And  it    hath  Uvn  an  ancient 

•n  in  the  lawH  nf  Kni;land.  that   whenev<T  a  standin:;  rule  of  law  of 
11"  n-a-i'ii   |ii'rha|is  couM  ii*ii   U*  n'memln'rinl  or  di«M-enuHl,  hath    heen 


f-aiiiMl   >-•  di--«  tuM***!.  th:it  lN»th   in  mir  law.  lui'l  in  nil  •»ther  l;«w-.  lhen»  Mre 

'lr.4OTii  fr'»iii  •  -t  i^li*ii«'d  priiii"ijil«"»  mid  nKixirn**.  whirli  art*  ;»i».»«l  l.iw.  thi*M>/h 

i»*u»  iii.iv  (■•'  Ixitli   in.iiiifi">tly  iil"*iip|  and  niiiU''t.      I'nt   n«>twithot.iiii|ii)i:  Thi*«, 

!"•  r:»:i'r«»ii-lv  ,i'l)i«-ri-d  l«»  I'V  thi*,judi!*-*  in  nil  rnurt*.  ^\  h«» -iri*  n«»t  !•>  m^xuimi*  ili«» 

•  tf  l»vi*l.tT'i|>i.     ]i  I.,  ilii'ir  pr«»vin»*t'  ,'.*  '  •»■■•.  and  ii'»l  ^  •••  7rr,-.     T^tr-l  **i>kt*.  in 

im^Xi*   f"iiilii»--  f««r  lh«'  •*«»niMii>n  law.  jj.u'^  t.irtlier  tliaii  tlif  l»*arnfd  ismiwui'Ii- 

i-ni  '•'  '»•••!"..  Mr  ll.irjr.ive'-  notiMipon  tlii-*  i*  wi*ll  fnnri'ivi**!  and  «*xpr«»«*-«Nl:. - 
iS*  fr»«ni  if»f«»hVf!iii-nt  •«  «'frtainl\  di»<»'rve  tli«»  jfriMte-t  at(«>iitiiin.  ;u»d.  w!ii*rt*  tho 
'>tli*-r  r*'ii«*>nitii;  i-*  immfIv  «in  an  i*«|iii|MM«f.  oii::ht  t**  turn  tlie  oi'ale.  T»iic  if  tlitt 
r  !•  *-l«*ar  mid  *<\pli«-it.  it  is  in  vain  t«*  in-i-t  ujMin  iiii*«invi'iiii'nri»". :  inir  I'.ifi  it 
ml  n**ttiirt^  wlii«Oi  i«  iiie(»nv4Miient  i^  Liwfiil.  fur  that  «u|>)mw«>*  in  th«»4««  ulm 
m  |^rf«^-tiiin  whieh  tht«  ni<M  ex.dte<l  liiiiiian  wi«i|'iiii  i«  ineapal-h'  «if  attaining, 
!*•  an  ifiTiniil'h'  .irtruiiti-nt  n^.tiii-t  evrr  eliani!!ii^  th»»  law.""   -/Air;,  f'..  /^/.  fVi. 
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wantonly  broken  in  upon  by  statntes  or  now  resolutions,  the  wisdo 
hath  in  the  end  appeared  from  the  inconveniences  that  have  folk 
vation. 

The  doctrine  of  the  law  then  is  this :  that  precedents  and  mlei 
lowed,  unless  flatly  absurd  or  unjust ;"  for  though  their  reason  be  ] 
first  view,  yet  we  owe  such  a  deference  to  former  times  as  not  to 
they  acted  wholly  without  consideration.  To  illustrate  this  doct 
pies.  It  has  been  determined,  time  out  of  mind,  that  a  broth« 
blood  shall  never  succeed  as  heir  to  the  estate  of  his  half  brothe 


"  Precedents  and  rules  must  he  followed  even  when  they  are  flatly  abii 
if  they  are  agreeable  to  ancient  principles.  If  an  act  of  parliament  luM 
in  at  the  close  of  a  session,  and  passed  on  the  last  day,  which  made  i 
criminal  or  even  a  capital  crime ;  and  if  no  day  was  fixed  for  the  comme 
operation,  it  had  the  same  efficacy  as  if  it  had  been  passed  on  the  first  daj 
and  all  who,  during  a  long  session,  had  been  doing  an  act  which  at  the  tinu 
inoffensive,  were  liable  to  suffer  the  punishment  prescribed  by  the  statute 
Term.  Kep.  600.)  This  was  both  flatly  absurd  and  ui\just ;  but  it  was  the  c1 
land,  and  could  only  be  abrogated  by  the  united  authority  of  the  king.  In 
mens  in  parliament  assembled,  who,  by  the  33  Geo.  Ill,  c.  13,  enacted 
operation  of  an  act  of  parliament  is  not  directed  to  commence  from  any 
witliin  it,  the  clerk  of  the  parliament  shall  endorse  upon  it  the  day 
receives  the  royal  assent,  and  that  day  shall  be  the  date  of  its  commenc 
other  similar  instances  might  he.  adduced. 

It  is  therefore  justly  said  in  the  civil  law,  that  non  amniunif  qua  a  mq 
mntt  ratio  redtli  potcM  ;  el  ideo  rationes  eorum  qua  cfmsAtuuntUTj  tnquiri  noti  oporiG 
ex  /r«,  quce  certa  sunty  subvertuntur.     I)omat,  8. — Christian. 

Professor  Christian  maintains  that  precedents  and  rules  must  be  follow 
they  are  flatly  absurd  and  ui\just,  if  they  are  agreeaUe  to  ancient  prindplei ;  a  oc 
it  is  apprehended,  extracts  the  whole  negation  with  which  he  would  revc 
in  the  text.  Mr.  Sedgwick  contends,  on  the  other  hand,  that  Sir  Willi 
urges  the  doctrine  too  far,  and  sets  up  a  distinction  between  legal  preced 
which,  however  sound  in  itself,  does  not  aid  the  argument  it  is  intended  1 
law,''  he  says,  **  is  a  public  statute,  solemnly  iramea  by  the  legislative,  an< 
the  executive,  power.  The  deiTees  and  determinations  of  the  magistrate! 
ously  speaking,  laws :  legal  precedents  ought  therefore  not  despotically 
discreetly  to  guide.  With  laws  it  is  otlienvise :  to  them  the  judge  in  hu 
must  conform."  Ac.  Now,  it  is  evident  that  our  author  is  speaking  of  th 
and  liis  commentators  must  so  understand  him  ;  wliich  common  law  is  as 
]>arlianientary  statutes,  and  must  be  as  rigidly  obser\'ed  by  the  judicata 
that  the  legal  precedent,  or  tlie  statute,  is  al)surd  and  ui\just,  the  only 
what  authoritv  shall  it  lx»  abrogated  ?  Mr.  Se<lgwiok  points  to  the  judges  on  1 
Professor  Christian  maintains  tlie  sole  and  supreme  right  of  the  legislature 
function.  The  siiirit  and  practice  of  the  constitution  is  with  him,  and  it  is 
terests  of  public  justice  that  tliey  are  so.  In  the  multitude  of  counsels  there 
the  business  of  legislation,  even  upon  the  substitution  of  a  wholesome  law 
an  al>surd  or  unjust  prere<ient,  may  well  employ  the  highest  wisdom  in  tl 
may  be  a  difference  of  opinion  as  to  what  is  absurd  and  ui\just.  For  int 
of  primogeniture  has  fallen  under  that  censure  from  the  lips  of  men  wl 
socK'ty  reix)mmend  even  their  hasty  notions  to  the  respect  of  their  conte 
would  be  difficult  to  rt>concile  the  preference  of  the  first-bom  to  the  exdi 
other  offspring  of  the  same  family,  with  the  law  of  nature,  or  the  law  o 
judge  would  dare  to  treat  this  rule  of  law  as  absurd  or  ui\just,  and  subst 
division  of  the  mtrimony  among  all  the  cliildren,  upon  the  question  bei 
fore  him.  Had  he  such  power  given  him  by  the  constitution,  his  fellows  i 
it  also ;  and  it  is  no  overstraine<l  coi\jecture  to  say  that  fluctuating  and  C( 
dications  would  be  the  conse<iuence,  producing  much  more  mischief  tl 
from  the  enforcement  of  any  ]>recedent  or  rule  of  law,  however  absurd  or 
legislature  provides  the  proper  remedy. 

So,  it  being  a  rule  of  law,  that  a  person  bom  in  England  owes  a  natural  al 
which  he  cannot  release  himself,  it  was  held,  that  a  person  bom  in  Engla 
parents,  but  removed  out  of  England  imin<Hliately  after  his  birth,  and  eduoi 
was  guilty  of  treason  in  joining  the  French  in  war  against  EngUmd.     Fo 
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eacbcat  to  the  kin^;  or  other  Huporior  lonl.  Now  thin  i^  a  positive  law, 
nd  rrttahli^hiMi  hy  cuHtoin,  which  (•iiHt<»iii  is  evidi'iiccil  hy  judicial  fU'cinionR; 
rrvfurv  can  never  be  denarte<l  t'niin  l>y  any  iiuKlern  jud^*  witliout  a  breach 
uath  and  *the  law.  For  heriMn  then*  is  n(»t)iin^  repii^iant  to  p„,«« 
I  ja«tic«*^  thoii;;h  the  artiticiul  reanon  fit'  it,  dniwn  t'roin  the  feudal  ^ 
ay  nt»t  U*  i|uite  «»hviour«  to  every  In  >dy.*^  And  tlierelorts  tliou^li  a  modem 
on  aii*i»unt  i»l'  a  hU|»]Mm4*d  hardnhip  ii{K>n  the  halt'  brother,  mi^ht  wish  it 
rn  «UherwiM-  M*ttU*d,  vet  it  irt  not  in  hi*«  iHiwer  to  alter  it.  Hut  it'  any 
trcn*  DOW  t<»  detenu ine,  that  an  ehier  bn>tiier  cd'  the  half  blood  ini^ht 
i|i>ii)  and  M-ix4*  any  lai^U  that  wen*  punduiM'd  by  hirt  younger  bntther,  no 
jvut  J^dl^*«>  wwuld  rMTuplc  to  (h*clare  that  Huch  prior  determination  wart 
fiafi  uiir\-aHi»nabie.  and  then*tore  wiu«  nut  tmr.  Si  that  tfn^  /wrr,  and  the 
.  "f  thf  jwifir,tLrv  not  alwavK  convertible  terms,  or  one  and  the  simie  tiling; 
;  M.imetimet»  may  hapiK*n  that  the  ju(l^>  imiy  mij*tnkt*  the  law.  Tpon  the 
hu«-i-ver.  we  may  take  it  an  a  :;eneral  rule,  **that  the  decisiouM  of  courts 
Mv  are  the  evifh'uce  «if  uiiat  ih  common  law :"  in  the  name  manner  as,  in 
d  law.  wliat  the  em|H,*n)r  had  once  <K*termined  was  to  t«erve  for  a  ^uide 
■  futurw  ^i" 

•m^FT, ^i%M  «M^i£.Tj  oiMftiM  nmftHlmmmUUr  ambu-      iMttr  tta^  Upfm,  nrjn  Whm  iUi  nttiMm  pro  fHd  pntiutla  fJtf 
^^    ••.  -«wt^>M  eimf*t'm*t  .  w-frmitam  tiinnU      »^t  rt  IN  <ifliiii/>itJ  fimiUhtu."     *'.  1,  14,  l*. 


If  ;•  r«>rt.iirdy  r«*puirn»nt  to  iintund  r«'H-><iii,  wIuti*  ii  fatlifr  ItviVfs  two  Kon»«  h\  two 
It  ni«i!)i»-ni.  and  dif-<«  iiitcf>tii(«*.  Mui  h  liirtif  4i«tut«'  d«'**('«'nds  to  hirt  tdd4*Kt  si>n.  who 
uin*>r  <ir  int«-«t.tt*'.  xUaX  tUi*  f««lui«'  p*lt(»uld  >!<»  t**  tlit*  Inrd  (»t'  th«'  nmnor,  <»r  to  tho 
akt^-r  than  u*  tin*  yiiunifiT  miu.  Whfii  ^iii-h  a  vn>*'  liH|i|N*Uf4  in  the  family  of  a 
jkii  ••r  a  iik.in  of  ^pmI  pni|H>rty.  thi'<  law  will  thru  a|i|M*ar  >o  uhsiird  and  unri'oiuin- 
At  it  «dt  not  U*  »ut1'i-ri'«l  t<i  n*ni.iin  lon^;  iit'tt-nvariU  to  di*^ra(*4'  our  l^>ok*i.     S*o 

•  m»>r»»  ai|vikni*«w|  »tud«*nt  nuiv  i-^m^nlt  Mr.  Hiim|»hroy'w  "nJ»*i.rvntioii^  on  t!ie 
StMU' t'f  tht*  Kfii:h"h  Liw*  of  Kfiil  I'r«»|»«Ttv.  with  thi»  Oiitliin- of  uriMli';"  n  |in»- 

in  t;'Mt;\»  of  trr«Mt  iiiiMitnl  viizoiir.  lb'  '*i.iti**«  tin*  i-vil  with  |H>r<i|iii'iiity  :  wh*'(h«T 
iniun«fiital.  or  wlp'thfr  it  h«*  t>iii'  iii<'i«-ly  <if  iii(-<>n\rnifiit  ,in<iiiiiily  :  and.  witii 
i«arlt<-^•.  Afi«l.  (•!  many,  with  irri"«ir>tihh>  riM-^on  on  hi*  hidt*.  !-ii^;:i'?>ts  tin*  aiituKiti*. 

.•  n*'t  |^>— .f.l«*  to  I.iy  ditwii.  witli  niath«rii:tiir:il  pi-*-i  i-i'iu.  any  ruh*  in  n-^'ard  t^i 
h'r::\  ''f  1  r»- ••'h-nt».  Kvi-rv  iiid;!**  ,ind  ••\»t\  ••■•irt  niii^t  i  'O-idi-r  that  ihi'ir 
n  ;•  -!•  '  ■  r  and  n«»t  /■'♦  '••'•■.  H'»w  f.ir  |iri'vii»ii«t  d«'t«Tniiiiatii»n»  ••iijrht  t«»  hi'  n*- 
M^  ■l»-f:jni«-lv  ••••tlitji!  aiiv  |H.int  nr  prinrij'l*-  «if  l.iw.  will  d**iH>nd  v»'ry  ni'ii  !i  u|"»ii 
ttAii'***  Th**  <  h.ir^ii'it'r  lit'  ihf  •Mitirt.  anil  •>!  liif  tinii***  in  whii-li  oui-h  dtH'ioinn  t<M»k 
rti»  }..ii>'  :t-  w-iiTht  :  anil  n<>I  a  htth*.  utter  all.  will  <li'|>4nd  iifNiit  tin-  t<inf  aiitl 
-1  -f  |r>-i.t;liTi»'  ■•)iiniiiii».  No  i'<in<*titiiiii<n.il  lawy«T  woiiM  now  tliink  of  ijtinjr 
-Til-  .11  Stat*'  trial-  •luring  lli*-  Tinhif"*.      Th**  ruh-  .imii^ntly  a|>|ilii'd  in  arti«»ii«*  of 

«.:h    ridl>  ul->U«    )iart|i-lll.irit\ — i.rf-t  .fit.*   .fry..     /.    ..    n.-  '••  r,    .«•  ...»-j — Jui-.    Ut-li  cX- 

all  1  «  l.ir^i*  ilftp'o  I't  ««>h-iiih  adjiidiiMtion''.  mail*'  wliih'  it  ]in*vailf«l.  m-.*  nf  no 
'.*  iJiii-  •■  Y'lii  ha\«'  |"»i*tin«'d  your  hu^han-l."  "  SJr  Tlitini.i"*  II"1t  -triifk 
k  -fi  !!!•'  h'-ad  with  ,1  I'li-.ivt-r.  and  rliMv^'d  hiT  ImmI  :  titi*  oiii' part  l.i\  "ii  on«' 
■'  and  thi* 'ith'T  on  th«'i*thi'r:"  in  iMitli  t-.i—"-  hi'M  not  ai'ti'inabh*.  1  Ivull.  Ahr. 
>t  Jmi  1*^4.  Ki>r.  tlioii^li  nhf  fMiiotini'd  Iht  hu-hufnl.  Ih*  niitsliC  not  hav««  ditil : 
I  r.-*  «*>.iv«**|  (Iti-  iitiik'o  hfail  into  tw-n  iMirt".  thf  \%>tini<l  inii:ht  not  havi*  Inumi  u\'*r- 

•  :»  ri-jaril  ti»  t)if  har  of  th**  »tatiit«'  of  liniiiati'Mi^.  .\(ino«t  any  adnii-xiMii  *t 
'•"•i/Tn-'tit  w.fc-  t;rf«>«iily  .-.lucht  at  t«i  lakf  tin*  4  a*'-  «»ilt  'if  tin*  «tatuti>.  "  rr«i\«' 
M  All  I  I  will  |-.i\  \ou:  I  am  n'.idy  t<i  ii«'«-<>iint  :  )>ii:  nuthini!  i^  liii*'."  < 'i>\\  p.  'i4>. 
th-  :n«tT«Tt  U'twttii  ynu  .onl  nii*.  th«»v  will  U*  ri-  iiti«'d."  -  T.  \l.  T''»o.  "What 
am^aiit  hill  yoii  hav»»  •••nt  nii»!"  iN-aki*.  *.'•'.  **  I  *\*t  \v*X  i-otu-idtT  mv'i  If'  t««  •mi* 
ng.  It  U-.nf  m*iri*  than  -ix  \rnr*  -iin-*'  I  i-«i!itrarii»«|."  4  F-t-t.  .*•'.»'.•.  ri:»-.t'  art* 
'  ih««  aM-knowh-fl^mrni*  h»'ld  *iitli«-ii'nt.  Thi-i'  ••a-i"*  nr»'  not  now  ri»!i<.i«hTt»d  .-w 
!T  M^nv  <ith«T«'hani:t**  'if  thf  judii-i.d  «'uiT«'nt  mi;:ht  )•••  i-iti>d  illuxtrativi'  ••!  ilo* 
I  ttiAi   th<'  d*^'lArAtit»n  **i  what  thf  l.iw  i-*  rf<>to  in  iln-  ?«oiinii.  r'in<«  ii-nti>>iio   iiid^- 

tli«*  '-••firi  th*'  Wfi^ht  tt»  (m>  iiHowinI  til  prior  ih*t<-rminatiiin^  ih>)i«-ii«link:  altot;i'!hiT 
^  rirrijin*fJin****"  '  tht*  «'iim*.  A  r*^*«*nt  ihMMoiitn.  wliirh  har*  iii»t  Ihm-m  fr«*i|itt>ntlv 
wxl  H'T  fn>wn  into  A  landmark,  ii*  not  •>niiiliHi  ttioii  mm-h  i-«>*|ii<i  t  a*  imi"  i»f  oMfr 

«hi>  h  •wh  A  rf*niark  may  U*  |in-i|i«*at«-<l.  Ilantl\  a  m'»<h-rn  r<*|M>rt-lNi,,k  appiMrd 
b  w»uif  prior  caiM.*  !••  not   tound  in  «'Xpr«'«<t  l«*rm«  ovfriuli-d.     A  i-«Miri  «>r  juilirti 
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The  decisions  therefore  of  courts  are  held  in  the  highest  regaH 
only  preserved  us  authentic  records  in  the  treasuries  of  the  sevfli 
are  handed  out  to  public  view  in  the  numerous  volumes  of  reparU : 
the  lawyer's  librar5^  These  reports  are  histories  of  the  several 
short  summary  of  the  proceedings,  which  are  preserved  at  large  1 
the  arguments  on  both  sides,  and  the  reasons  the  court  gave  for  j 
taken  down  in  short  notes  by  persons  present  at  the  determinatioi 
serve  as  indexes  to,  and  also  to  explain  the  records,  which  alwai 
of  consequence  and  nicety,  the  judges  direct  to  be  searched.  Th 
extant  in  a  regular  series  from  tlie  reign  of  king  Edward  the  Seo< 
jjf-^-,    and  from  this  time  to  that  of  Henry  the  ♦Eighth,  were  taki 

**-*    thonotaries,  or  chief  scribes  of  the  court,  at  the  expense  i 
and  published  annually,  whence  they  are  known  under  the  denom 
year  books.    And  it  is  much  to  be  wished  that  this  beneficial  cnsU 
proper  regulations,  been  continued  to  this  day;  for,  though  kii 
First,  at  the  instance  of  Lord  Bacon,  appointed  two  reporter8(r) 
some  stipend  for  this  purpose,  yet  that  wise  institution  was  soon  i 
from  the  reign  of  Henry  the  Eighth  to  the  present  time  this  task 
cutcd  by  many  private  and  contemporary  hands;  who  sometimes 
and  inaccuracy,  sometimes  through  mistake  and  want  of  skill,  h 
very  crude  and  imperfect  (perhaps  contradictory)  accounts  of  one 
determination.    Some  of  the  most  valuable  of  the  ancient  reports  i 
lished  by  Lord  Chief-Justice  Coke;  a  man  of  infinite  learning  in 
though  not  a  little  infected  with  the  pedantry  and  quaintness  of 
lived  in,  which  appear  strongly  in  all  his  works.     However,  his  w 
highly  esteemed,  that  they  are  generally  cited  without  the  author 

Besides  these  reporters,  there  are  also  other  authors,  to  whom 
tion  and  respect  is  paid  by  the  students  of  the  common  law.  Su 
and  Bracton,  Britton  and  Fleta,  Hengham  and  Littleton,  Sta' 
Fitzherbert,  and  Staundforde,"  with  some  others  of  ancient  date 
ises  are  cited  as  authority,  and  are  evidence  that  cases  have  fom 
in  which  such  and  such  points  were  determined,  which  are  now  1 
and  first  principles.  One  of  the  last  of  these  methodical  write: 
time,  whose  works  are  of  any  intrinsic  authority  in  the  courts 
do  not  entirely  depend  on  the  strength  of  their  quotations  fVom 
^.•o,  is  the  *same  learned  judge  we  have  just  mentioned.  Sir  ] 
''  ^  who  hath  written  four  volumes  of  institutes,  as  he  is  please 
though  they  have  little  of  the  institutional  method  to  wan-an 

(r)  pint,  w  Jar.  I.  p.  IR,  17  Rym.  26.  in  hia  Uiroe  volumoa  were  detennined; 

{•)  Ilu  rvpurtA,  fiir  ii^ttiucc,  aro  i«tyl(><l  Kar^  c^oXT***  '''<<  King  Jiuu(*«,  Mud  King  CluulM  the  V! 

r^nrtt;  amU  in  quitting  tlicm,  we  unu  illy  h  ly.  1  or  'J  Kep.,  naniber  of  eoch  Tolnme.    For  eometli 

ool  1  or  2  C'Oke*!!  Kcp.  iw  in  citing  other  Muthoiv.    Tlto  re*  and  3  Cro.  bnt  more  oommoDlj  Qrii.  JI 

porta  of  Jadg«*  Croke  are  iiLto  cit«>d  in  a  pocultiir  mnnner,  by  Car. 
the  namoa  of  thoM  princir«  in  wbuae  rfigiut  tlio  c:iM9i  reported 

ought  to  be  very  cautious  even  in  regard  to  recent  cases,  much  more  in 
ones,  especially  such  as  have  been  subsequently  recognised  and  acted  o 
err  on  tne  safe  side  ;  and  the  safe  side  is  stare  cfeoffw.— -Sharswood. 

"The  works  of  these  authors  are  distinguished  by  the  following  titi 
Treatise  of  the  Laws  and  Customs  of  England,"  written  in  the  time  of 
1780;  **  Bracton's  Treatise  of  tho  Laws  and  Customs  of  England,"  writt* 
of  Tronr>'  III.,  edit.  1509;  *' Britton.  corrected  by  Wingate,"  edit.  164 
<>>mmentary  upon  the  Kngli-sh  Law,"  written  by  an  anonymous  author  (fl 
Fleet)  in  the  time  of  Edw.  L,  with  a  small  Treatise,  called  **  Fet  Assavoir 
Mr.  Selden's  "  Dissertations,"  eilit.  1G85  ;  "Hengham,  [Chief-Justice of  tl 
in  the  time  of  Edw.  L]  Summa  Magna  and  Parva,  treating  of  EBSoign* 
Writs  of  Right,  Writs  of  Assize  and  Dower,  &c.,"  which  is  printed  witk 
Laudibus  Legum  Anglin?,"  edit.  1775  :  "  Littleton's  Tenures,^  various  ed 
Abridgment,  containing  tho  Cases  down  to  the  End  of  Henry  VL:"  only 
out  date ;  **  Brooke's  Grand  Abridgment  of  the  Law,"  1573 ;  "  Pitil 
Abridgment  of  the  I^w,"  IG()5 :  **  Staundforde's  Fleas  of  the  Crown,"  to 
an  "  Exposition  of  the  King's  Prerogative,"  1607. — Chitty. 
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roliimo  is  a  wry  ox!i*!isivi»  rointiu'rit  np^m  »  llttK*  oxeoUont  treat ist^  of 
'•Tii|iil»'»l  l«y  Jnflir*'  Littleton  in  tin*  nM:^n  <»t*  i'Mwanl  the  F'ourth.  Thin 
i«  a  rii  li  mini*  •»!  valualtl*'  c-oniinon  law  leaniin^r.  I'olUH'ttMl  and  hoaiK-il 
lr»»ni  lli«'  aifi-iit  n-iHirt-*  aii<]  yi-ar  ImmiIv**,  I  nit  ^roatly  <loti.M'tiw  in 
Til**  -Mi-iiii  1  v>»liinie  I-  a  <*Mniini-nt  ii|Hin  many  t>l(l  uctM  of  parlianKMit, 
mv  -v^tt-nKiiK  :il  onlcr;  tin*  tiiinl  a  nion*  niftlioiJiral  trcatiM^  of  the 
\\iv    rp*uii;    ainl    tlic    loiii'tli    an    a<'M»Mnt   of  tin*    Hcvenil    npocii's   of 

i-  nni«  h  t''»r  \\i*'  fir*!    ;jpiinHl  and  rliit-f  fopnor-<toiio  of  tlu»  law-*  of 

w|ii'!i  i*  iT'-fi'Tal   initni'innrial  rii-tom.  or  i-oninion  law,  fn»»n  time  to 

iT*"*!  in  !lif  iltiM-^jon"*  ot"  tliv  courts  of  ju'<>t  ice ;  whicli  dooi-tions  aiv  pre- 

."ii:;  iiiir  piil'li"'   ri'«ori|s.  rxplainnl    in  our  r«*poii««,  aiul  <lii^»sti»d   tor 

'*■  ill  tti*  an'ltorifativi*  \\riiiii/-.  ot*  tin*  VfiH-raMe  .-ai^es  of  tin*  law. 

rii;*'i   law.  a-  pra»ti-id  in  tin-  tini*-«*  of  it«i  lilM-rty,  paid  also  a  ixn-a! 

•  •>'•>!'<:  Imt   not   -'i  mipli  a- our  law:  it  only  then  ailoptim;  it,  when 

•i  !  »".v  \\a-  defp-ii'Til       Tlioiiirh  the  n'a-on^  atleift'tl  in  the  dii^e«*!<rf  will 

T\   •  !ir  )«ra«-f;t .-.  in    piakiir.'   i'  of  cijiial  anlliority  with,  wiien   it    is   ni»I 

."i   *'V.  till*  wnif'ii  law      ••  KiM*  siiiev.  ■  •»av»  Julia nii«*. i  the  written  law 

■r  fj  •  •■•!  i-r  r»  a-«'ii  hut  iM-i-ati-*!*  it    is  approvnl   hv  the  jiid^tnent  i»f  the 

•  r*  !■•■■•■    !li'i-«*   lau  *  uhifji    iln-   pio|i|i'    have  approved  willioiit  writii'i; 

,  ?..  Ml    1  ♦•\.  r\  ho'ly.      For  when-  i^  the  dith-n-iue.  whether  tlie  pr«>ple 

!«•  T   ■.;«>••  !it    t'«  a   \:i\\    hv   -iifVrai;«'.  **!'   h\'  a   nnifi»i'ni    eMur*ie  ol     r»-i 

■  ■■^1  •:_•!%  •"      'rh:i"«  did    tlifV    rea-iiii    whili-    Kunie   had   soine   re-      *- 
Ii.—  :t-i-.  doin  :  h:it.  w  lii'n   the  iiiiiM  rial  tvninnv  <anie  lo  he  ftillv  «-sta- 
'f  *  i\  .'•    law*  -jt<ak  a  \*'r\-  ditferfhl    lanu'iia/e.      "O'^m/  jiri/o'ipi  plih'nit" 

■  .••'.    ...  If '/J    /,   ■  i//i/<  r|  if  HI  »Ufn  itiitf*   ."I  *!'.■>  if/ii'f  rf»int  tf  nntt  >fiifrm  •'•«//. 
■«  -  I   Ip..i*i  "  /'hf  •  r,rr,,r  >■»/»/>  »/  r-.ni/ttff  it  i/,t,rj'rt  <  i-ifts  t\i'istim*tt'trt* 

d    :*    J-  o;...  ..t   (ill*  rharai'terisTJi-   murk-  "t    Kn'jlish   lilH-rtv,  that   «iiir 

,-.v  .'.  j..ti  i*  M|i-  '.  iM"»r«nii;   whi-  h  •  arri--  tlii-*  inierna!  f\  i  leiier  i»f  \'v*  *• 

:  \\r\.  \\.  !i  :i'    •  |.:-.t):ii.lv  \\a^  ii.:rtM|)ii-.-.l   l-v  i|jt    x.ihi'itarv  eon-ent  *A' 

•      •    :      ■'    ■     t  "i    :j    :       -f      I   l.i'i.  ■•r  x«         r  I    r>i  ;  !■•■■■•    -    .,    jj  :    I  .n  tV     :i  ••n--    f  th-- '-.i  i;- I  r. 

•  :  '•     ■*     •.  •  :  ■   •■!   i  i.  i  "fl-  :  ti  I,  til  I  l!i  ■  1  ki-. 
:    ;    •  -  •  '■    ■   w    I    i;'  **x\   »ir'j  t»  »    y  ■- 

•  '  •>■  -..I-,      I  */l.  1.  '. 

•  ,         .        -;:•■•.*  ti  :..>■  I   :  I-  r!ii  '•'.!«.  I .. 


*.  •■■  ti-  •!    -■  T.r.  I !  :!i.-  .i»t!Ti.Ti..n  i.t   .i  •   ■n-'iiT:-  »i  in  tlr-  )■•  jiniiin:!  •»!'  lli" 

It       ■.J'l!    t       U    '  .r--«l  ;l[    i>  I'.^tli.  tJi  ll    It    Ml  l\    ! Ix  ■■  tl.i-  •■.\«-T.llli»n  It  il I\*"*. 

r!'i«  -    V    r;i   :i..-   -s  •■■  .:iit  n.  iL.ii   lii-    i;'..l   i.r.\  -iMini  1   ii.i\.'  «-\|ffrit'nei'il  -iii  !i 
.1!.  i  I    *!  -r.  .«■■■  t:    ::»  .ill  ta»' 'l»'-i-«t      j"\  ■■•■n::!--!:!- t*!  Kui-'pf.  iii»d  *ii«"li  npiii-:- 
'•  -:  »:  •  I.  tr  -ni  :!;•■  -:ii:«ly  Liij!!-.li  I..:. in". 

•  ■,,    — .V    ■"    .-*      ■    .■'    ■  -      •,  .    f-' '•' I  \    ■'.   ;.  .     K'h*    I.  /    -.-»    •    ./■. ^  K    *■••  ri  .',    V'.'*    ■/»•    •  ■■  ■  « 

■''.!■'■       •  ■    I  .■!.■.         »-., II       t      ■-■',  .'.i*.  >•,    .■■■.-.    ',t*.         0'i.»ii- .».y  .»• 

'    :    •    ■       ■■'■.■'       •■■.•;    I    '    I--  ;•.■■■.»•  I     .    .*.       ■■'.-♦■'■/  r.r  -t  ji  •,■■■;.  in    f'<.w"   ••■  ••■ 

',    ■       ■  .  J     f  '■■•■■  4  t»    ■■%  ',    .■  ■      «i    •;  .  r  - 


F    .' 


.  .    .  /    . 


'.       In-i.    1.  «.  ■..       '''ILl-n  \\. 

".:■:'  ••  ■  ■  W  1-  .-.;  1.  •--...  I  i}:.it  i!..'  -i.r  r.-  l..^\  i- tlie  ^^  ill  •»!"  th"  N'/i-!  I- 
".i..*  ''f  ■•■?;.•!.  -'i  1  .\\  >  n-rlirii.'  •■!-••  I«ut  -r..riiT.".  W"iii  mmi  I-\  liinf.  Ml  luir 
»  «,  .  -n— i,»  ..•  » •■■  ;•■  J  -i  i!'j;t-  .in-1  u  lii-tifi  i!  i*  ii"W  l,i\v  )i\  u-.ijf  ••!■«:  it  in  /  > 
!..:_•  J  II'  ".  *■*■  \*  I  «:  if^itf  l.tw .  ;upi  •  ••riiMiHi  1 1^\.  I't'ili  ••:  i^'in  il!v  ili»«\"  I 
%•:■'  ?--'ii.Vi.n  !'■.  •• 'O.  And  !•  thi-  -.iiiii- #■!'•■■  I  I.'M'l  Il.ilt*  «!♦■•  l.iit".  "'tliit 
.  ••■  Vi:i..*-  TJi.tT  \\.'  !iiii\  i.ik*'  t'»r  i->!rMn>in  liw.  W'-rt-  iin«l«»iiliti'dly  ji«-i*  •»♦"  i''!- 
:■?».•'■  !i  '**  *i  •'.  T"  ^'•'  I'  nnd  «»t"  ri-'"'i"l  *  // ■'.  ''  •■.  /.•■«.  •"»'*■.■  Tli'»'i^li  l!i»*  1* 
!••  '■"..•  n  «■?  Tjjf  _•»■>•  i*«'-l  |*.»r!  ■•!  tit**  <  •>!iiin-iii  li*v.  Vft  iriiieli  ot  it  riMt.i'ildv  Is  i-* 
l.j.  •-!  Ii\  M-.i.--.  .■■,.»■.  ■'!  Ii.-"I-Tn  ■!  I'f.  whi'-li  iTtni*!.*!  •■■•livt  Iil»*M«'e  h.i**  a>li »)•:•••  I. 
1  : \:l    l-iW.  ■  •    ;  ■  »    •    »i  ',     .'■     :' ,ir.  '..■_,..•,./,  .'.n,!    n,    -«.••..■■  'i 

..— >.if.   ';  -    ■    •.   •  •     ^Iti-i.  I.  '.'.  .'.      Ul  iii>  iMture  .11  tli;»  o'unlry  i*  tin-  Iaw 


74  OF  THE  LAWS 

II.  Tho  second  branch  of  the  unwritten  laws  of  England  are  pt 
toms,  or  laws,  which  affect  only  the  inhabitants  of  particular  distr 

These  particular  customs,  or  some  of  them,  are  without  doubt 
of  that  multitude  of  local  customs  before  mentioned,  out  of  which 
law,  as  it  now  stands,  was  collected  at  first  by  king  Alfred,  and  a 
king  Edgar  and  Edward  the  confessor :  each  district  mutually  sac 
of  its  own  special  usages,  in  order  that  the  whole  kingdom  mig 
benefit  of  one  uniform  and  universal  system  of  laws.  But  for  reaso 
been  now  long  forgotten,  particular  counties,  cities,  towns,  mano 
ships,  were  very  early  indulged  with  the  privilege  of  abiding  b; 
customs,  in  contradistinction  to  the  rest  of  the  nation  at  large :  wh 
id  confirmed  to  them  by  several  acts  of  parliament.(z) 

Such  is  tho  custom  of  gavelkind  in  Kent,  and  some  other  parts 
dom,  (though  perhaps  it  was  also  general  till  the  Norman  eonq 
;,£.,-,     ordains,  among  other  things,  *that  not  the  eldest  son  only  c 

'  -■  shall  succeed  to  his  inheritance,  but  all  the  sons  alike ;  and 
the  ancestor  be  attainted  and  hanged,  yet  the  heir  shall  succeed  i 
without  any  escheat  to  the  lord. — Such  is  the  custom  that  preva 
ancient  boroughs,  and  therefore  called  borough-English,  that  tho  j 
shall  inherit  the  estate,  in  preference  to  all  his  elder  brothers. — Su< 
torn  in  other  boroughs,  that  a  widow  shall  be  entitled,  for  her  dow 
husband's  lands ;  whereas,  at  the  common  law,  she  shall  be  endo 
tliird  part  only. — Such  also  are  the  special  and  particular  custonu 
of  which  every  one  has  more  or  less,  and  which  bind  all  the  c-opyl: 
tomary  tenants  that  hold  of  the  said  manors. — Such  likewise  is  tl: 
holding  divers  inferior  courts,  with  power  of  trjung  causes,  in  cities 
towns,  the  right  of  holding  which,  when  no  royal  grant  can  be  she 
entirely  upon  immemorial  and  established  usage. — Such,  lastly,  ai 
tieuhir  customs  within  the  city  of  London,  with  regard  to  trade, 
widows,  oq^hans,  and  a  variety  of  other  matters.  All  these  are  coi 
general  law  of  the  land,  and  are  good  only  by  special  usage;  tho 
toms  of  London  are  also  confirmed  by  act  of  parlittment.(a) 

To  this  head  may  most  properly  be  referred  a  particular  systen 
used  only  among  one  set  of  the  king's  subjects,  called  the  custom  o 
or  lex  mercatoria:  which,  however  difierent  from  tho  general  rules 
mon  law,  is  yet  ingrafted  into  it,  and  made  a  part  of  it  j(6)  being 
Ihe  benefit  of  trade,  to  be  of  the  utmost  validity  in  all  commercial  t 
lor  it  is  a  maxim  of  law,  that  **  cuilibd  in  sua  arte  credendum  est**^ 

{*)  Man.  fhrt.  9  Uvn.  III.  c.  9.— 1  Edw.  III.  gt.  2,  c.  9.— 14  Edw.  Til.  nt.  1.  c.l.— and  2  Umn, 
{•)  8  uVp.  I'M;  Cro.  Car.  'M'.  (*)  Wlndi.  34. 


of  tho  road,  viz.:  that  horsos  and  carriagos  should  pans  eaoh  other  on  tl 
This  law  han  not  beon  enjiot<Hl  by  8t*itute,  and  is  so  modern,  that  perhaps  I 
time  that  it  luw  boen  noticed  in  a  book  of  law.  But  general  convenience  o 
necessity  of  it,  and  our  ju(lg(^'*  havt^  so  far  confirmed  it,  as  to  declare  freq 
])rius.  that  he  who  disregards  this  salutary  rule  is  answerable  in  damages  it 
set^uences. 

The  action  in  which  this  rule  is  applied,  viz.:  for  negligently  driving  i 
which  any  one  is  injured,  is  as  aui^ient  as  the  common  law;  l)ut  the  unifoi 
tion  of  the  judges  that  the  non-observance  of  this  rule  is  negligence  is  of  bt 

It  is  now  decided,  that,  where  an  ii\jury  is  done  by  a  man's  driving  his  o 
wrong  side  of  the  road,  tlie  action  must  be  trespass,  vi  et  armig.     Lord 
and  the  court  lai<l  down  generally,  that,  where  tliere  is  an  immediate  ii 
innnediate  act  of  force,  the  proper  remedy  is  trespass,  and  wilfulneas  is  not 
constitute  trespjiss.     3  Ijvst,  503. 

When  two  carriages  meet,  tho  imywict  is  a  reciprocal  act  of  force;  but  th< 
only  is  wrongful  which  is  on  the  wrong  si<ie  of  the  way. — Christian. 

\x  should  l>e  rememl>ered.  however,  that,  when  the  carriage  is  driven  by 
action  against  the  master  must  always  be  tres|>ass  on  the  ca»r,  unlees,  indft 
w»«  committed  by  the  imme<liate  command  of  the  master. — SifARSvrooD. 

'^  The  lex  mercatoria,  or  the  cutstom  of  merchants,  like  the  Ux  et 
bt 
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rul«*<4  ivlatin^  to  particular  customs  regard  either  the  proof  of  their  cxi.st- 
tl.itr  l"itil'ty  whi-n  |*njViMl ;  or  their  ukuuI  iiietliod  of  aihurancc.  And  iirst 
'.\  t^'ii^idiT  the  rule?*  nX  pr*i»f. 

u»  ^:*Vi.-lkiii«l.  uii«l  tMinmi^li-Kii^lish,  the  hiw  tukert  particular  notice  ri^^a 
rii  -  itnil  tht-re  !•«  no  «»c(-»^ion  to  prove  that  Huch  cuHtimis  actually  *- 
l-ut  triily  that  the  lamU  in  question  are  suhject  thereto.  All  other  privato 
ii«  Miii^l  In*  particularly  plca<UMi,((/|  uml  us  well  the  existence  ot'  such  cus- 
:i.  i*:  If  -iiiiwii.  a-  that  tlu*  tiling  in  dispute  is  within  the  custom  aile;;ed. 
"-.a.  !ri  lH>(h  ra-i*!*  Ih^iIi  to  -•how  the  existence  ot'  the  custom,  as,  **  that  in 
a:. or  ••!  lUi-.  laM'N  shall  dcMviid  onlv  to  the  heirs  male,  and  nevrr  to  the 
\*  .\kjk'.\- :"  and  al-i»  ti»  ^how  **  that  the  lands  in  question  are  within  that 
:*  *y  a  j'lry  *A'  twilvf  mm,  and  ni»t  hy  the  jufl;;es;  except  the  satno 

.^r  I  .i-'.i'iii  ha«  hi-rii  I h lore  trifii,  dt*terminiMly  anti  reci>rdeii  in  the  sanio 

■ 

I  i^:  <!ii«  i»i'  LmiiiImii  liitl'cr  trom  all  others  in  iKiint  of  trial :  tor,  it*  the 
ii-v  t  (Lr  rti-toiu  U>  liri>u;;ht  in  question,  it  shall  not  l»e  trieii  liy  a  jun*, 
i  t  i  r'..ti<  ai«*  tp«iii  the  lonl  niavor  and  aldermen  hv  the  niuuth  of  their  ro- 

i«    t  u.  Lilt.  i:'i.  \f)  Dr.  Mwl  (S|.  1,  lu. 

— •  '■\.\\  a  jr.-.it  'livi^tidii  of  tli4*  law  iif  Kii^laiid.     Th«'  law-*  p'liitin;*  to  )»ill«*  of  <«x- 

-  :i.-  ir.iiK  •-.  uiiil  .ill  iiii-ri'.iiitiU>  iiintnii'l*.  an*  il*«  inut'h  th«'  ^fiiiTal  law  ot'tht*  luml 
•4«  -  r*-l.tni^  til  iiiurrLi;:**  itr  iiiunlcr.  But  thi*  i'xprf'«'*ioii  hii'*  Vfry  niitortiiiiutfly 
•^  r.  .Ti'.-  !■»  «ii{'|«*««'.  that  all  tlifir  «  ni«lt'  and  iirw>taii^liil  t':L'«liioii<4  and  flfvii*i*.<*  tni- 
;• .;    r>..«  !i)i-  tii«*  law  ot  tlit-  lanil:  u  ni»tion  wliirli,  ]i«'rliai»<*.  ha«  In-imi  (•mi  mui'h 

•J'  I  *  >  ••  ir  •  ••iirt-.  M'Tcliantjt  oii;:lit  to  tak<'  ili«'ir  law  tVoni  tin*  nturt.x.  antl  not 
ij'.*  fi'-iti  i:i«T>  }ian:<* :  and  wlifu  tin*  law  i«  ti>un'l  ini'onvi*ni«*nt  for  tin'  |>nr|M»<M>ii 

•  iL  I'<i  •  ••iiiriii-ri  •'.  iii'|i)ii'atioit  mi^lit  to  1m>  niail«*  to  parliannMit  for  rt'dri •-><'.     Mt-r- 

■ijl.i  t-»  J  ••  •'••n-iiltTiHl  ill  no  hi^'ht*r  lU-^rriM'  tl»««ir  mvn  li-^ri^laior-*  i>r  jti'L^i*?*  U|miii 

:-     *■  •-'•iiincTt  ••.  ilian  rariii«*r«  or  ■•iMirti^int'ii  in  iiUfoilioim  ii]>iin  If^aoc"  or  tin*  pini«*- 

K  r  i.'n-  i->-it:iin  ot  Lofil  «'ok«»  f>ui;}it  n«'Vfr  to  In*  l'ori;<>tlfn: — "Tliut  tin*  loniniou 

•  T  >  I  'r  •ki.  r  in  .iii\  |>.tr(  nt  it.  l>ut  the  liiu'lt  lourt  of  ]iarlianifn( :  ami  ii  ii  1h>  not 
••-.     :  .i.T»t'-i  i\  ]>.it!..iiiifnt,  i(  r<*n>uiii«  *iill.  it-*  Liiilftun  •'.nth."     ''••.  /.".  ll.'».) 

.«.-  ••  i>  .-  i->tii>  ••pin:'  II  •»!  .^Ir.  .Iii^iii-'-  Ki»«t«T.  wlm  niaint.iin«  tli.it  **  t!i*- i'u<»(oni 
■•••••  .••  :i'  r.ii  l.i^\  ••!  tip*  kin^riloiii.  ami  lh«Tt|ori'  iiii;:lil  n»»l  to  l.i-  It-ii  (o  a 
'  •'  •  I-  '-.?i  «.!t;.-.|  l.\  Miilji-ial  <l«>t<'rn>inati«>n«."  'J  /*.'■.  llTJ'i.  -<'iiri"'1mn. 
;.»•.■  ■  •  •:.■  \i  '  \  i.iw  wit'.i-li  r»'latf»  !•»  tli«*  tr.in«»aitii'n-  i»t"  i  'iinnp-ri'i-  i^  n-'W  a  part 
::.-.:  :  i.  !  t  »  <■?  tli**  ♦•Hijiirv.  w|it»tln'r  it  In*  t"i»»iml  in  -taint***  or  i-iMli-.  nr  a<li»|»l«-«l 
.-..   '.  .^>\.  i-j  an<l   ilif  aiitlii>rity  of  th«*  opinii'ii*  •■!' jun-t"  an<l  i'i\itian<<.     li   in 

*     .  ••    \'.\\  >\  til in  t«.  an«l  i-  not  <l«'ri<ii-«l  1>\  ili<- jiirv,  a- a  nii'if  i'u«ti»ni 

^!' r- .ii.:.i^   M-.iji- :«  <>it*'n  .ip|hm1im1  tti  in  ••r^li-r  tii  rxiilain  il'Mil-itul  n'^i'tl- in 

■.   •     '   .•   !.%••   !••  i«-iif:.i'iiii  «ir  \ary  any  *i'itl»'il  rul**  i«r  |irini'ii'h- "t  law.     Tli«» 

:    •    •    •      •    iJiT  I"  l.i-.*  ;iT".  ni.iinlv,  tin-  Kiiin.in  l:iw.  tl»t»  vari<Mi*  fmli-*  nf  niixlt-rii 

.■     '.i*    '    -.  .i:i-l  !*  •■  v%  1. 1. !'.'•»  iif  iifiii-ial  juri-t>:  Imt  it   i*  n«»t   tii  ]•«■  «lfiii»'il  that 

^-;.-,'    ..  ,   i^.r..  .i!ij.!i.i!l\  ti-atiMl  ill   KnL'lan'l  a-  in.ittfr^  of  ru-ti'ni.  an^l  u«'r«»  n*- 

•■  •     :•     -.   •■.  "*.  a  '-iM  '  !  ni<-ri  liant**.    Altt-r  ««n«'  i"»int  iit  -^ui'li  «-u*t«»ni  wa-a-ri-r- 

>  .   *  .•    .■-  I  •  !  '-I  ,\  -ij:\.  It  Mas*  n<it  oon^iili-rfil  |>rii|  «-r  to  ^uhiiiit   iIm*  -ani**  ipii'— 

.i;     ■    -r      i*\.  I   it   jT  «.»••   til*  li-at'liT  imli'iallv  »^»!iii'«l  and  a|"|'l:»-'l   h\   lli iirt. 

■•   •    .•■•..!  !...:.i  M  tii-ii.-M."  -.ly-  .Mr.  .1.  Unll»-r.  "«.•  rinil  that,  in  •i-nrt- -if  law, 

t  .     .■  i..  ■    :ii  :i.<  ;•  .tilt.!*-  ■  •i-i-'*  wa*  thrown  to::cth<T:   th«-\  were  li*tt  ;:i-n^'r.illy  tt»  a 

\v.  i  '    '\    ir>"iii-i-l  n ^(l•li*h•■•l   |>rini'i|>l**.      Fr<>in  iliat  tinn'.  w**  all  kni'W.  tin* 

•  .  :  Ii  .-  '«••  I.  :•■  riii'l  -••!»  "iim^  iiTtain  iT'-iHial  |'rini-i}>!«-«.  whi»h  "hall  !•••  kni>un 
•.-Afii*  'I  i>  •?  -i.lv  t«»  nilf  thf  {ijirtirular  i'.i-»'  thfii  uii'h'r  ron-i'hr.iti'in.  hiil  ti» 
k«  •  j-i.-:--  t-ir  !.tf  t'lTiH'-.      M'»*t  of  u-»  li.ivi-  loMpl  tli4»-f  jirini-iph'"*  "tarfl.  rt-a-'ni-d 

•  :i..tr.->-i.  ail  1  •■\{I.t.ii*<i.  (lil  Mi'  havi*  lH>«^n  Ii>>i  in  Uihniration  ot'  tlo-  -tri^nL'th  antl 

'   *.!•■  t>  I'll  in  lOMi'r-ot.in'lin^.     An<l  I  <*lii>nlil  )•••  \*t>  «i>ir\  to  t'niil  ni>«i-lt  nn«l*'r 
—.•.      !    !.!!•  r  ii.'  tr  .III  .iiiv  •*u*f.  wliiili  hiti*  U-.-n  ih'*  ii1«n1  hv  l,iir«l   M.in«ti<M.  who 

-  •'  ,\\  -wi  I  ? ■■  i-  th.-  !<.iin<lfr  of  till*  «*«>rnni«'ri'iiil  law  of  ihi*  ••onnirv."  I'JT.  K.T^l.i 
»««  :  .•  r   'i.ii.:.     -a;-!   I.>inl  I>i-iini:in.  "f*irni-  a  hrant-h  of  ihi*  law  of  Kni'l.opt  :  and 

i*;.i;i;.  n  h..  ii  h.i\f  l««M*n  nniviT<Milly  and  niiNirinii^ly  {iri'valt-nt  anii>ni;«l  nn'ri-hant^^i. 
»\.-  ••  *  ft  !'-'in'i  h\  i*\|'i-ii»'ni  I-  to  In*  of  |tiihlir  ««•«•.  ha\««  hi-i-n  adii|ttt*il  a*  a  jmrt  of 
n  4  I  r.ic  :i  i«- of  •■•inxiiiii'iH-f.  an*!  for  lh«*  lH<n«*fit  itf  trtiih*  anil  i'i»inni<Ti'i- ;  antl. 
»  j*i  I't*"!  it  i«  iinn<- ••^-ary  to  pli^iid  and  fintvo  thi-ni.  Th«*y  an*  h;n>lin::  i>n  all 
,t  ir*-»f  A«"«"««nlniirlv.  wi*  tin*!  that  iiMiiffh  atliN'tin:*  hill-  of  fxili.inji'  an«l  hilU 
r»£  aT"-  iak«*n  n"lir«-  of  ju«lii*uilly."     G  Miu,  »(•  'fV.  •nj't.— Sn  vi-mii»ii. 
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corder ;(/)  unless  it  be  such  a  custom  as  the  corporation  is  itself  u 
as  a  right  of  taking  toll,  &c.;  for  then  the  law  permits  them  not  1 
their  own  behalf  (^) 

When  a  custom  is  actually  proved  to  exist,  the  next  inquiry  is  int< 
of  it ;  for,  if  it  is  not  a  good  custom,  it  ought  to  be  no  longer  used. 
abolendus  esf*  is  an  established  maxim  of  the  law.(A)    To  make  a  pi 
tom  cood,  the  following  are  necessary  requisites. 

1.  That  it  have  been  used  so  long,  that  the  memory  of  man  run 
the  contrary."  So  that,  if  any  one  can  show  the  beginning  of  it,  it 
custom.  For  which  reason  no  custom  can  prevail  against  an  ex] 
♦771    *l>arliament,"  since  the  statute  itself  is  a  proof  of  a  time  ^ 

J    custom  did  not  exi8t.(?) 

2.  It  must  have  been  continued.  Any  interruption  would  causo  i 
ceasing:  the  revival  gives  it  a  new  beginning,  which  will  be  wit 
memory,  and  thereupon  the  custom  will  be  void.  But  this  must  be 
with  regard  to  an  interruption  of  the  right ;  for  an  interruption  of  t 
only,  for  ten  or  twenty  years,  will  not  destfcJy  the  custom.(j)  I 
habitants  of  a  parish  have  a  customary  right  of  watenng  their  cat 
tain  pool,  the  custom  is  not  destroyed,  though  they  do  not  use  it  foi 
it  only  becomes  more  difficult  to  prove :  but  if  the  right  be  any  hovn 
for  a  day,  the  custom  is  quite  at  an  end. 

3.  It  must  have  been  peaceable^  and  acquiesced  in ;  not  subject  t 
and  dispute.(A')  For  as  customs  owe  their  original  to  common  « 
being  immemorially  disputed,  either  at  law  or  otherwise,  is  a  pro< 
consent  was  wanting. 

4.  Customs  must  be  reasonable  ;(J)  or  rather,  taken  negatively,  th 
be  unreasonable.  Which  is  not  always,  as  Sir  Edward  Coke  sai 
understood  of  every  unlearned  man's  reason,  but  of  artificial  and  I 
waiTanted  by  authority  of  law.  Upon  which  account  a  custom  m 
though  the  particular  reason  of  it  cannot  be  assigned;  for  it  sui 
good  legal  reason  can  be  assigned  against  it.  Thus  a  custom  in  a 
no  man  shall  put  his  beasts  into  the  common  till  the  third  of  Octob 
good ;  and  yet  it  would  be  hard  to  show  the  reason  why  that  day  : 
is  fixed  ui>on,  rather  than  the  day  before  or  after.  But  a  custom,  tl 
shall  be  put  in  till  the  lord  of  the  manor  has  first  put  in  his,  is  unrea 
therefore  bad :  for  peradventure  the  lord  will  never  put  in  his,  a 
tenants  will  lose  all  their  profits.(n) 

♦78 1        *^*  Customs  ought  to  be  certain,   A  custom,  that  lands  shal 
-•     the  most  worthy  of  the  owner's  blood,  is  void ;  for  how  shal 
be  detonnined  ?  but  a  custom  to  descend  to  the  next  male  of  th 
elusive  of  females,  is  certain,  and  therefore  good.(o)    A  custom 

(/)Cro.Ciir.616.  f*)  /Wrf. 

(#)   lloh.  86.  (I)   Utt.|812. 

(*)  UXl.  I  212:  4  Inat.  274.  H  1  liMt  62. 

(«)   Co.  Utt.  114.  (»)  Co.  Copyh.  1 88. 

ii)  Co.  UtL  114.  (•)  1  KoU.  Abr.  5«ft. 

**  It  peoms  that  a  custom  beginning  within  any  time  after  the  first  year  o 
king  Ricliunl  I.  is  had. — CifiTTV. 

"  Therefore,  a  custom  that  overy  jwund  of  butter  Rold  in  a  certain  n 
weigh  cightoon  ounces  is  bad,  l)e<*ause  it  is  diret^tly  contrary  to  13  and  14 
which  directs  that  ever>'  ])ound,  throughout  the  kingdom,  should  coi 
ounces.  (3  T.  R.  271.)  But  there  could  be  no  doubt,  I  conceive,  but  it  wo 
custom  to  sell  lumps  of  butter  containing  eighteen  ounces ;  for,  if  it  is  li 
}>ound,  it  must  l)e  so  to  sell  a  pound  and  any  aliquot  part  of  one.  The  i 
and  deception  arise  from  calling  that  a  pound  in  one  place  which  is  not  a 
other. — Cdristian.  Therefore,  where  a  contract  is  made  to  sell  specified  goodi 
of  weight  or  measure,  this  must  mean  staMe  weight  or  measure.  As,  if  a  pla 
for  breach  of  contract,  in  not  delivering  *•  four  hundred  bushels  of  oata,"  an 
the  agreement  was  for  four  hundred  bushels  in  9ome  particular  meatyrt  otha 
cheMcr  bushel,  which  is  the  statute  measure,  this  is  a  fatal  variance,  and  the  v 
be  nonsuited.  See  4  T.  K.  314.  6  T.  K.  338.  4  Taunton,  102.  11  East,  300 
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an  mrrv  in  lieu  of  tithoff.  ia  i^xmI;  but  to  pay  Hometiniefl  tw(v-|K'ii(re,  aini 

itiii-«  tkirt*«siKMuv.  as  tlio  (K'cupior  of  the  luiid  plcuKi^H,  in  bad  for  itM  uiic*or- 

Yt't  a  custom,  ti»  |iay  a  yoar'M  iiiiprovv<l  value  for  a  lino  on  a  copyliohl 

'.  i.«  aT"*^  :  th(»u>;h  tlio  value  irt  a  tiling  uncertain:  for  tlie  value  may  at  any 

tv  a«4.vrtaiueii ;  and  the  maxim  of  law  Ih,  id  cert  urn  egt,  quod  cerium  reddi 

.'u9t<>ms.  thoutrh  er«tahlislie<l  hy  conMiMit,  inunt  Yk*  (when  eHtahliHhi*d)  com* 
v:  and  n«»t  loll  to  I  hi*  i»ption  of  every  man,  whether  ho  will  uho  them  or 
'h*-n-i«>n-aeu?ttom.  that  all  the  inhaltitantM  hIuiII  U*  ratiHl  toward  the  main- 
(.-V  oi  a  hridire.  will  Ik*  ^<H)d;  but  a  euHtom,  that  every  man  iH  to  contribute 
:<•  at  hi;*  tiwu  pleap*un\  ih  idle  and  alwunl,  and  indei'd  no  cuHtom  at  all. 
La«tiv.  cu<*toni*t  niu?«t  b«*  cnn»istent  with  each  other:  one  cuMtom  cannot  be 
;•  111  «ip|»ii<»itiiin  to  another.  For  if  lN>th  arc  really  curttoniH,  then  both  are 
Aal  aiiiii|uiiy.  and  l>i>tli  erttabliHhed  by  mutual  consent;  which  to  nay  of 
ft'ls'  lory  eu«*ti»niH  in  uln^unl.  Therefon*,  if  one  man  prescribi*M  that  by  cuh- 
»«•  ha**  :i  riirht  to  have  windows  looking;  into  another'H  pinleii ;  the  other 
:  « iaJMi  a  riirht  by  custom  to  Mop  up  or  obstruct  tlii»se  win<loWH :  fur  these 
•  •iiiradii'tiiry  «*ii^ti*ms  canntit  Isith  lie  ^(xmI,  nor  both  stand  to;^(*ther.     lie 

r^ith^-r  t<»  deny  the  exi.sten4.*e  «d'  the  former  custom. (p) 
Kt.  a«  til  the  <i//i*ir(/ii<r  of  h|K*cial  customs.  ('uNt«)ms,  in  denization  of  the 
i-»u  law.  must  1k»  eon *< trued  btrictly.'*  Thus,  by  the  cu.stom  of  r»-o 
kifi«i.  an  infant  of  fifteen  yeant  *may,  by  one  s|K*cies  (»f  conveyance,  ^ 
i  a  ii<'vd  of  feotl'ment.)  convey  away  his  lands  in  fee-nimple,  or  forever. 
Lisk  4U**toni  ibn*.-*  not  empower  hint  to  use  any  other  ctmveyance,  «ir  even 
JHT  thtiu  fi>r  ^even  yean*;  for  the  custom  must  In?  strictly  pursue<l.(Y)-* 
luort-iivrr,  all  ^|K•<  ial  customs  must  submit  to  the  kin^'ts  pn*n)^ative. 
>t**rv.  it  the  kihi:  pun*hasi*s  lantls  of  the  nature  of  gavelkind,  when*  all  the 
iiberit  «N|uaIIy:  yet,  uimmi  the  kind's  demise,  his  ehlest  son  shall  succeed  to 

binii<*  alone,  d     And   thus  much  for  the   necond   part  of  the  UujtA  nnn 
r.  i.ir  Uitff>e  particular  cu>toms  which  att'ect  particular  persons  or  district:^ 

■ 

■9   ^  Kr|.  :.■•.  fr;  C...  Lilt.  i:«. 


•  u-!.  Ill  th.it  j«»«»r  liMii^i-kfi'i'tT!*  >hu11  carry  n way  n»lt»'n  wrwMl  in  u  cliaM*  i«»  hml, 
!•-•  \ .k^M>- .lift  till  *-i:.iiii.     l!  T.  K.  7'>s.     A  ri^lit  ti*  i;l«Mn  in  (iii>  harvi-?»t-tii*lil  ran- 

•  •  U;!!****!  nt  4*ininii<ii  l.iw ;  n«'i(li«T  have  tht>  jMxir  f>t  a  )iari«h  l«'i*ally  ^«'tt1lMl  Murh 
KiThin  th*-  i-ario!!.  1  H.  III.  •'il.  ri-.  Si.  n  rii<»t«tiii  f^r  ••vrr>'  iiihahilant  of  an  an- 
:ij*-»«u.ti;f  within  a  {•ari'^h  ti>  taki*  a  jtrotit  tt  prru.ire  in  tlit>  hind  nf  nn  iii'livitluul  in 

ho!  -u*  h  H  ri*rht  may  !»••  onjoyiNl  \»\  ]ir«*M'ri]itiMn  or  ;;rant.     4  Term  \U'\*.  717,  71S'. 

;:..;'.*■:      1  Lil.  K.i\in.  407.     I  .Saunil./iil,  ii.:» ;  i>4«>,  n.  •'•.— <'iiristian. 

.;«  ml**  i«  ti<uiidt-«l  u|Mtn  tlit«  c'on*>ifl(>rution  that  a  v.iiifty  of  cii5*toniM  in  ditftTent 

ii|**n  th«'  «vftinf  «uhjf<-t  \*  a  p*nt*rul  iiimnvrnii'nce.    Thf  rimrt",  therefore,  will  n<»t 

»j  \.  ru«t«iMi4  but  n|Min  the  clearest  |troof.    So.  whon*  thfre  i**  a  euitoni  that  land- 

i'**-  •  nl  ti»  thf  •■••!«'<•(  -itter.  the  <Nnirts  will  not  extend  this  eiistotn  to  th«»  eldi-^t 

•  r  !••  ;inv  othff  ••M«*9«t  female  relation,  hut  uiHtn  the  s;mic  authoritv  hv  wlitrh  the 

n  t-viw»'«-n  ^i^t*^^  i«  ^ii|i|iort#H|.     1  T.  K. -I'W). — riiRisTiAN. 

:i^r«i*  .)>k*-9«  n'-t  a | linear  to  he  any  authority  for  thi!*:  hut.  on  the  cnntnir>-,  ."^ir  K^lwani 
;n  th*-  «anit'  -it  tiMn.  «ay<«  that  a  <'U>tom  i**  not  to  \t%*  (•«»ntiiit>4l  to  litt-nd  int«T|iri'ta- 
r*r.  :!'  th*r**  !•••  a  4  u«t<un  within  a  manor  that  «'<t|iYhoM  hiinU  may  ht«  ;:r.in(«Hl  in 
a  pi*-,  hy  thf  «.km*-  eii-toin  they  may  U*  ^raiit«*<l  in  t.til  f<ir  lit*',  tor  >tMi>t.  or  any 

•■XTi-Jtt    wli.itfXi  r.    lH*i'aU"«0   '"u*   liCit   'futnl   tn.i^'S    tt/u   -i-'t!   ■,«■-/   ntn,*^    i.^f    ii-"i    /i.-.-r. . — 

tr 

,  •■•fn'*  <-.f  thi*  Stali-*-  »<  in  1*enn!*ylvania.  for  in^^taniH^ — jieniTal  en^toni?*  an<l  uiaiio  on 
ti  •u^  t'^t*  pr**v.iil»-i|  to  riiirh  an  extent  a**  to  ]inMhii*e  a  di-tiiit*tive  i-i»mm«iii  l.iw.  In 
»«  <•!  tht-  .*<^sut«-«.  h<»wi'V«*r,  do  anv  mere  hM*al  ru**ti>iiH  exi^t  mii'Ii  as  are  trfjittil  of  hv 
«ini«-iitator  in  thi<*  hi'ction.  They,  however,  are  to  )h*  mrofully  di?«tiii>!iii'«hf<l  fnun 
I  of  tr»l»  «tr  bifini*-^.  Tht^M*  arc  evfr\wh«'re  allowiil  thfir  just  intlufiir**  ami 
iiin.  A  u«afr«*  of  tradi*  and  biminnMi  eh'arly  provinl  to  exist,  to  U«  aneifiit.  notorious, 
i*l>l«>.  and  (*«in«i«t«'nt  with  law.  i.«  |N>rmittiil  to  rxplaiii  the  iii«Mniii^'  of  amhi^oii<* 
in  wnii<*n  (*itntra<-tii.  tkt\*\  to  e«>ntn>l  tht*  nioihtunil  extent  of  their  richts  wh  •!«•  tht* 

•  havf-  lNf«*n  Ml«*nt.     Hut  it  in  never  admitt«il  a^in^t  the  ex|iri*we«|  a^r  •••ment 
l^tftica,  rot  in  violation  of  any  iitatute  ur  welbe.<*tabIishiHl  rule  ut  law.     I*erha|it 
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III.  The  third  branch  of  them  are  those  peculiar  laws,  which  by 
adopted  and  used  only  in  certain  peculiar  courts  and  jurisdictions.  A 
I  understand  the  civil  and  canon  laws.(d) 

It  may  seem  a  little  improper  at  first  view  to  rank  these  laws  nnc 
of  leges  non  scriptce,  or  unwritten  laws,  seeing  they  are  set  forth  by  i 
their  pandects,  their  codes,  and  their  institutions;  their  councils,  c 
decretals ;  and  enforced  by  an  immense  number  of  expositions,  de 
treatises  of  the  learned  in  both  branches  of  the  law.     But  I  do  thi 
example  of  Sir  Matthew  Hale,(^)  because  it  is  most  plain,  that  it  ii 
count  of  their  being  written  laws  that  either  the  canon  law,  or  the  civ 
any  obligation  within  this  kingdom :  neither  do  their  force  and  effic 
upon  their  own  intrinnic  authority,  which  is  the  case  of  our  written  1 
of  parliament.     They  bind  not  the  subjects  of  England,  because  the 
were  collected  from  popes  or  emperors,  were  digested  by  Justinian, 
to  be  authentic  by  Gregory.   These  considerations  give  them  no  autl 
for  the  legislature  of  England  doth  not,  nor  ever  did,  recognise  i 
power  as  superior  or  equal  to  it  in  this  kingdom,  or  as  having  the  ri 
*801    ^^^      ^^y*  ^^^  meanest,  of  its  subjects.    But  all  the  ^strength 
-■    the  papal  or  imperial  laws  have  obtained  in  this  realm,  or  inc 
other  kingdom  in  Europe,  is  only  because  they  have  been  admitted  u 
by  immemorial  usage  and  custom  in  some  particular  cases,  and  8om< 
courts ;  and  then  they  fomi  a  branch  of  the  leges  twn  scriptae^  or  custo 
or  else  because  they  are  in  some  other  cases  introduced  by  conscn 
ment;  and  then  they  owe  their  validity  to  the  leges  scriptce,  or  statati 
is  expressly  declared  in  tliose  remarkable  worcb  of  the  statute  25 
e.  21,  addressed  to  the  king's  royal  majesty : — "  This  your  grace's  re 
nising  no  superior  under  God  but  only  your  grace,  hath  been  and  i 
subjection  to  any  man's  laws,  but  only  to  such  as  have  been  devised, 
ordained  within  this  realm,  for  the  wealth  of  the  same;  or  to  such  c 
sufferance  of  your  grace  and  your  progenitors,  the  people  of  this 
have  taken  at  their  free  liberty,  by  their  own  consent,  to  be  used  an 
and  have  bound  themselves  by  long  use  and  custom  to  the  observi 
same;  not  as  to  the  observance  of  the  laws  of  any  foreign  prince,  p< 
prelate ;  but  as  to  the  customed  and  ancient  laws  of  this  realm,  ong 
olished  as  laws  of  the  same,  by  the  said  sufferance,  consents,  and  ci 
none  otherwise.*' 

By  the  civil  law,  absolutely  taken,  is  genei*ally  understood  the  ci^ 
cipal  law  of  the  Roman  empire,  as  comprised  in  the  institute,  the  co 
digest  of  the  emperor  Justinian,  and  the  novel  constitutions  of  himsel 
of  his  successor.  Of  which,  as  there  will  frequently  be  occasion  to 
by  way  of  illustrating  our  own  laws,  it  may  not  be  amiss  to  give  8 
general  account. 

The  Roman  law  (founded  fii'st  upon  the  regal  constitutions  of  th 
kings,  next  upon  the  twelve  tables  of  the  decemvir iy  then  upon  the  laws 
enacted  by  tlie  senate  or  people,  the  e<licts  of  the  ])rtetor,  and  the  rf* 
♦811  ^^"^'^"*>  ^^  opinions  of  learned  lawyers,  and  ^lastly  upon  the  ii 
-»  crces,  or  constitutions  of  successive  emperors)  had  grown  to 
bulk,  or,  as  Livy  expresses  it,(u)  **  tarn  immensus  aliarum  super  alias  o 
legum,  cumulus,*'  that  they  were  computed  to  be  many  camels'  load  bj 
who  preceded  Justinian. (r)  This  was  in  part  remedied  by  the  col, 
three  private  lawj-ei's,  Gregorius,  Hermogenes,  and  Papirius ;  and  tl 
emperor  Theodosius  the  younger,  by  whose  orders  a  code  was  coi 
438,  being  a  methodical  collec^tion  of  all  the  imperial  constitutions  thi 
which  Theodosian  code  was  the  only  book  of  civil  law  received  as  w 

(«)  Hint.  C.  L.  c.  2.  (u)  Z.  3,  c.  34. 

(C)  llteu  C.  L.  c.  2.  (v)  Tftylor*!  El««Mnta  oTCItU  Uw,  IT. 


in  Bome  cases  the  courtH  have  pono  further  than  is  here  indicated ;  but  the 
judicial  decisionB  of  late  years  hatf  been  to  restrain  and  limit  the  allowance 
of  special  usagea.— Suarsh'ood. 
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ti  part  of  EiiP>|>o  till  muny  rontiirioft  after;  niid  to  this  it  is  probablo 
miik-t  niiil  (ffoth**  mi;;ht  friMpieiitly  pay  Home  re^^iinl,  in  t'ruiiiin^  le^ul 
>n«  t'fir  their  newlv  erecto^l  kingdoniH:  t«)r  JuMtiniim  oomniaiided  only 
t«>m  n.*inain*i  of  tlu*  empire ;  and  it  wan  under  hirt  aiispiceH  that  tho 
•dy  ot'  eivil  law  wzi.4  ei>nipiled  and  finished  l»y  Tribonian  and  other 
Nmi  the  y«-ar  5:W. 

ri*iMT*i  «•!*.  1.  The  institutes,  which  contain  the  elements  or  first  prin- 
hv  Itoman  law.  in  tour  InmiIcs.  2.  The  digests,  nr  i>andi*cts,  in  Ht^y 
ntaiiiiii;;  the  npinions  and  writinp*  of  eminent  lawyers,  digested  in  a 
■al  meth«Ni.  :!.  A  new  «*«Hle,  or  eolh'Otinn  of  im]H.*rial  constitutions,  in 
•k^ :  the  lapM*  cifa  whole  ei-ntury  having  n*nder»Mi  the  tonner  ocHie  of 
*•  imjM?rtW-t.  4.  The  nt»vels,  or  new  constitutions.  |M»sterii»r  in  time  to 
l**>"k«.  and  uMitiuntini;  to  a  Hupplenifut  to  the  etxle;  containing  new 
•iiii-<-^-«ivi*  fni|M*rors,  as  UfW  <|UeMionH  happene«l  to  arise.  These  form 
•!'  K-iMian  law.  or ''"r//ii.«  juris  nriiis^  at<  puhli.-heii  ulN>ut  the  time  of 

witii  h.  howrver.  tell  sonn  into  nei;it*4*t  anri  ohiivion,  till  alnuit  the 
,  wliffi  a  ropy  **\'  the  dii^fsrs  was  fouml  at  AmalH.  in  Italy;  which 
••■iiiMirrini;  with  the  policy  of  the  Konian  «»<'clesia-tics,(irj  suddenly 
vit;^M«-  an* I  authority  to  the  civil  law.  intHwIuced  it  into  >everul  na- 
*>H*<-:i«iiiiiiil  tiiat  iui:;hty  inundation  (»f  voluminous  comments,  r«^.» 
fi  tlii«»  -v-icm  i»rlaw.  ni<»n'  than  anv  other,  is  now  ioailed.  *- 

•II  law  i«  a  ImmIv  of  Uoiuan  ecclc«.iastical  law,  relative  to  such  mat- 
t  «fiunh  I'lfiicr  has.  or  pn*tends  tn  have,  the  pni|K'rjurisili<'t  ion  over. 
Mpiloi  tptrn  the  upinionn  of  the  ancient  ijatin  fathers,  the  decn*es  «>f 
>iii«  :1«.  aU'l  the  decretal  epistles  and  hulls  of  the  holy  s4h*;  all  which 
*aM)i'  •ii^onicr  ami  ci'n!ii-if»n  as  the  Ktmian  civil  law,  till,  alNMit  the 
,  ••ijc  <iniri:in.  an  Italian  monk,  animated  hv  the  discovery  of  Justi< 
irt  t^.  n-diii-cii  the  ecclesiastical  ct»n*<tiiuti«ins  also  inti»  some  inethoil, 
•••k«.  whicli  Ii«>  fhtitled  i^*tHi*nr*lin  IhMrtin/iuithim  t\tH'tn»in,  hut  which 
ilv  kii'*\vn  hv  the  name  ni'  J/f'rnfum  (rntfitin*.  These  n*a«'lnMl  an  li»w 
■  ••f  I'  *]u*  Al'-x:iridfr  III.  The  suhscipient  papal  dcj-n'«»s.  to  the  pon- 
^ip  ^'  -ry  IX  .  w.-rc  piihlishcil  in  iiiiich  the  same  methfMl.  under  the 
r  t»i:it  p'pe.  a^Miiit  the  year  \TMK  in  tive  iNHik^i.  entitled  prrrttifHii 
*'.;  A  "ixth  iMMik  wzi-^  added  hv  1(4 »iii face  VIII.  alniut  the  year  I-'.***. 
■.%'.'.•  i  S' ii'i.<  p'rr-f.if'um.  The  ('lenientine  c«'n-«titutions.  or  ilecrees 
:  V  .  wi'ti-  in  lik*-  nianner  authenticati'it  iit  l^»17.  hv  his  succe7«s«ir  .lohn 

•  :ii-"i  j«ii*'!:*Im'i|  twenty  Ciiii>titutitin*«  of  his  nwii.  calleil  tin*  Ertnim- 
.•  -.  all  wliii  \\  ill  -•►riH'  niea-ure  an?»wer  ti»  the  novels  nf  the  civil  law, 
.ivi-  i^efi  -Ini-e  a-Med  •»'»mc  d«H*nvsiif  later  pi>pes.  in  five  hooks.  calUni 
»i*. .  f'-.fn/t'tn*<:  and  all  these  ti»irether,  liRitian's  tiecriv,  <in»;jt»ry's 
til*'  '•:\tIi  di-en-tal.  the  Clementine  n»nstitutions,  and  the  e.\tnivai;ants 
,1  ill*  •.u«ie'«''opi,  t'onii  the  rtrpu.^  jurf.<  <Mic»/ii»'i,  or  IhhIv  of  the  IConian 

thi  H.-  ptfiTjri*  :il  eolifi-tioiis.  which,  durint;  the  tinu*s  of  |Mi|>«»rv.  wen* 
*  ui::ii*iiti<- in  :hi*»  i-^latiil,  as  well  as  in  other  parts  of  niristeiidiMii. 
!-•  a  kind  "t"  natural  i'an«»n  law.  comiM>S4Ml  of  ^■f^»^n'*  and  pnivinrial 
I.*,  aiid   ad:i]iled  ■•ii'v   to  the  exii^encies  of   this  cliun-h   'and     r  ♦<•> 

T!ie  i-  J  t^ttf  i-oii«titutii»ns  wen*  eccleHiastical  laws,  enacte<i  in     ^     ' 
.Ti'-N  lit!  i  iKi-ler  the  eanlinals  Dtlio  :ind  Otholnin.  h*t;ates   fn>m  po|H* 
X    ami  p»pf  I 'lenient   IV.  in  the  n-iirn  ot"  kinir  Henry  III..  aUiut   lln* 

.ind  1J»'»^.  The  y.r-'/'i/n-Mi/  const  it  ui  ii'U**  an*  principally  the  decn*«*s  at' 
•yn<Nii*.  hel'l  uiitier  divers  an-hhi^hops  i»t' (*;iiiterhurv.  fn>m  Sti*phen 
n  the  reitrn  •»!  Henry  III..  ti»  Henry  (.'hichele.  in  the  n'i:;n  of  Henrv 
<iliipt<N|  al^»  hy  the  pn»vinee  of  York  j  ^  in  the  n'itrn  •»f  Henry  VI. 
wn  of  the   Ueiormation.  in  the  n'ii:n  of  kin^   Henry   VIII.,  it    was 

(•arhamenti  vi  that  a  n*view  hhi>uli|  Ik*  li:kil  of  the  canon  law;  and. 
•view  fthould  he  made,  all  canons,  constitutions,  ordinanci*s«,  and  sym»- 

I  I.  Ml*  II.  (»)  SutalB  »  llfltt.  Till.  c.  Ift,  rvrivi«|  and  cuaAraeU  If 

K  ■  led.  U«,  pnrfl  fUi.  1  KlU.  c.  1. 
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dais  provincial,  being  then  already  made,  and  not  repamant  to  ihm 
land  or  the  king's  prerogative,  should  still  be  used  and  executed, 
such  review  has  yet  been  perfected^  upon  this  statute  now  depends  thi 
of  the  canon  law  in  England. 

As  for  the  canons  enacted  by  the  clergy  under  James  I.  in  the  yes 
never  confirmed  in  parliament,  it  has  been  solemnly  adjudged  upoi 
ciples  of  law  and  the  constitution,  that  where  they  are  not  merely  i 
of  the  ancient  canon  law,  but  are  introductory  of  new  regulations,  1 
bind  the  laity,(2:)whatcver  regard  the  clergy  may  think  proper  to  pij 

There  are  four  species  of  courts  in  which  the  civil  and  canon  lAi 
mitted,  under  diflferent  restrictions,  to  be  used :  1.  The  courts  of  the  i 
and  bishops,  and  their  derivative  officers,  usually  called  in  our  law  d 
tian,  curice  Christianitatis,  or  the  ecclesiastical  courts.  2.  The  milit 
3.  The  courts  of  admiralty.  4.  The  courts  of  the  two  universitii 
their  reception  in  general,  and  the  different  degrees  of  that  reception,  ai 
entirely  upon  custom,  corroborated  in  the  latter  instance  by  i 
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liament,  ratifying  those  charters  which  confirm  the  customi 


the  universities.  The  more  minute  consideration  of  these  will  fi 
under  that  part  of  these  commentaries  which  treats  of  the  jurisdictio 
It  will  suffice  at  present  to  remark  a  few  particulars  relative  to  thei 
may  serve  to  inculcate  more  strongly  the  doctrine  laid  down  concemi 

1.  And,  first,  the  courts  of  common  law  have  the  superintendence 
courts ;  to  keep  them  within  their  jurisdictions,  to  determine  when 
ceed  them,  to  restrain  and  prohibit  such  excess,  and,  in  case  of  eoi 
punish  the  officer  who  executes,  and  in  some  cases  the  judge  who  € 
sentence  so  declared  to  be  illegal. 

2.  The  common  law  has  reserved  to  itself  the  exposition  of  all  i 
parliament  as  concern  either  the  extent  of  these  courts,  or  the  matter 
oefore  them.  And  therefore,  if  these  courts  either  refuse  to  alio? 
of  parliament,  or  will  expound  them  in  any  other  sense  than  what  t 
law  puts  upon  them,  the  king's  courts  at  Westminster  will  grant  pw 
restrain  and  control  them. 

3.  An  appeal  lies  from  all  these  courts  to  the  king,  in  the  last  rei 
proves  that  the  jurisdiction  exercised  in  them  is  derived  from  the  op 
land,  and  not  from  any  foreign  potentate,  or  intrinsic  authority  of  1 
And,  from  these  three  strong  marks  and  ensigns  of  superiority,  it 
yond  a  doubt  that  the  civil  and  canon  laws,  though  admitted  in  soi 
custom  in  some  courts,  are  only  subordinate,  and  leges  sub  graviori  fej 
thus  admitted,  restrained,  altered,  new-modelled,  and  amended,  thei 
means  with  us  a  distinct  independent  species  of  laws,  but  are  infen 
of  the  customary  or  unwritten  laws  of  England,  properly  calloc 
ecclesiastical,  the  king's  militar^'^,  the  king's  maritime,  or  the  king*! 
laws. 

♦851  *^^  119  i^cxt  proceed  to  the  leges  scriptce,  the  written  laws 
-»  dom,  which  are  statutes,  acts,  or  edict*,  made  by  the  kine's 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temportd,  a 
in  parliament  assembled. (6)  The  oldest  of  these  now  extant,  and  p 
statute  books,  is  the  famous  magna  chartay  as  confirmed  in  parliamem 
though  doubtless  there  were  many  acts  before  that  time,  the  recoi 

(«)  Stra.  10ft7.  (A)  8  Rep.  20. 

(«)  Hmlc,  Hist.  c.  2. 

*■  Lord  Hardwicke  cites  the  opinion  of  Lord  Holt,  and  declares  it  is  not  * 
one,  that  it  in  verj'  ])lain  all  the  clergy  are  hound  by  the  canons  confirmee 
only,  hut  they  must  be  confirmed  by  the  parliament  to  bind  the  laity. 
Hence,  if  the  archbishop  of  C*anterbur>'  grants  a  dispensation  to  hold  two  1 
from  each  other  more  thnn  thirty  miles,  no  advantage  can  be  taken  of 
othenvise  in  the  temporal  courts,  for  the  restriction  to  thirty  miles  was  int 
canon  made  since  the  25  Hen.  VIII.  2  Bl.  Rep.  908.— Christian. 
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A.  aii*l  iti«*  ilott'riiii  nut  ions  of  thciii  pcrliups   at  prcAoiit  cunvully 

tlu*  iii:ixiiii<*  <i!   lilt*  (>l«i  roiiiiiion  law. 

IV r  <#t'  iiiakiiiiT  ttic-i*  MatiitoM  will   U*  bettor  (M)iiHi(li*n*<l   lioroaHiT, 

aiiiiiir  till*  n  Ill-lit  lit  inn  ot']»iirli:i!iu*iit*«.    At  prosoiit  we  will  only  tuko 

:'  •iirTrnMit  kiii<N  i#l'  Ntutiitt*^,  iind  ot*  mmiic*  ^viutuI  rulos  with  iv^nrcl 

•irii«-ti*»ii.'«*i 

'•  thfir  'H'Vi  nil  kiii«i«*.     Stiitnton  tin*  rither  ffnifrnl  or  aptxial^  public 

A  ;;«-iii-r.it  iir  |«iil*li('  \wX  is  mi  *iiiiivri'!«:il  nik*,  that  ivirunU  the     ri^y^c 

iiiiiiiy  :  aipi  nt  tiiis  the  rourts  of  law  aiv  liouinl  to  tako  iiotico     *- 

i<l '.f  ••m«-"« ;  withoiii  the  statute  \h*\\\\i  particularly  pleaiknl,  or  for- 

»rfh   hy  tlio  party   who  clairiis  an  ailvantaire  iiiidor  it.     S|H*c'ial  or 

art'  nitlu-r  rx«-rptinns  than  riih's,  hoihi;  tlioso  whicli  only  o|H»nito 
iilar  ihpmmis.  ami  privaio  <*on<'i>rns  ;  mkIi  as  tlu*  i{i»inaiis  i*iititli*<l 
f.i.  in  (-iintriidi-iiiH-tioii  to  the  s**mttus  ronsuifti,  which  rci^anli'*!  the 
KUiity  :  '/'  an<l  iif'  those*  <  which  an*  ii<it  pr«>fnMl<ratcii  with  the  same 

till-  i<>rfitfr>  ilu*  jiKliffs  an*  not  In  mum  1  to  take  notice,  unless  thev 
"ii'iwn  aii't  plia«Icil.  Thus,  to  bhow  the  iii**tiiiction,  the  statute  \l\ 
!•»  pn  vi'iit  spiritual  ]H>rsons  ln»in  niakin:;  iea^'s  for  lonirer  teriurt 
•-'Hii'  \«  arN  «ir  tiirct-  lives,  in  a  puhlic  act ;  it  heiiii;  a  rule  pivs<*rilK*<l 
•  Ih.iv  «t|'  spiriiiial  per*»t>ii>  in  tlie  natiiUi :  hut  an  act  to  enahle  the 
«-*!•  r  t'i  make  a  lea-e  to  A.  H,  lor  sixiv  vcars  is  an  exc<'|iti«»n  to  this 
trii-  ••iilv  the  parties  an«l  the  hishop's  successors;  aiui  is  therefore 

f    -i;.:-^   t)i  ••     ti'a    'f   tstrti.mMhf   M  ttitr«  hj  thijr  initiil  wiinK  m  ih"  M-itiiU*i>f  '/>ii'.i  ^mftiwrt^ 

mir  iri-f  '-t  si  !?•::••     r*  <  iiu-l  .ifti-r  tli**  miil  thtt  'rf  rtr^um'pt^t*  'Uftfit.    Hut  th«>  in>Mt  ii«iri|  mfthda 

'   m*.    T-    Mi>    |>iri.ni  i.*   •  t«   h'-|i|   th^l  *>f  rtliitit   thfin.  i^iH^riilly  oHhf  iIih   tiiiK*  >4   l>lw.tnl   lit* 

•   ••■•,•■.     *  M  r»  ■:     I  !  M  ir;-*iirir»-.  nf  S^ritfi-I.  ■«  |.%  runiini:  fh«'  v-ir  '4  IIh-  kiittr'-  r»«ii:n  ■»  whh-h 

t  -af  r    ••.  t  \t  in  •■  **»T     ••fh»r«  4p-  i|<^  ih*  •!  iiiitr  wi««  niiMli'.  ti^tth^r  wiih  tli>-  rlMpiT.  i>r  |»ii11riH 

«  ?*  ..i  ' 1  j->  *.    ••  'ti>    •!  ttiitr«  of  I ir  ••■  I.  jir* .irilifii;  (••  ii«  iiunH-r-ii  ••riti-r.  m« '.><:•« i.  II. «-.  4.  dr 

t   f».»    •••       t     ■■.■..••■  I  ••,■•  iir»r.^rf.ri  aII  tln"  lu'XM  ff  "ii-  ••^•n-n  ■'f  |>irli  itii' n(   t  iki-ii  htC**'*^' 

i  •■jiij' I 'h'-l    '«    iii-ir    •iiiiiil   wiiTiifl.  •  Bi<tkr  |irii|HTly  Iml  ••ti^  •titiitt-:  .iiiil  thrn-fiff^.  wh*-n  t«u 

*■•■%  ^  •:•■   \  *  \   (h«   .lt««  in  *-«»i>>Ti«  hi^**  I***-!!  ti> l>l  III  "tf  >>'ir.  •'••  ii«ii.illv  nii-iii"-n 

•..«■     '  M      |s  •  •  .•■  ii  ti .   (  T  iht*  •  lir-*-  wt.if   1  'T  'J.     Thii*  til*'  l-ill  tif  rijhf*  i«  •-ii'«l  it*  1  W  ariii  M, 

.'.■••■ -■  •    1. 1  1.11 fll'   •;  #1.  J.  •-. 'J.  ■u'liil.'kiiii;  Out  It  Ui  ill'-  ■■>«--uii  1  hnii«-r  iir  ihi  iif 

J  "■•  T  !■  ;■  I  ''ilN:  :iii-l.  ;n  tfi»*  ••■.  ..n-l -iiiiii.-.  .-r  ifn*  !■•»■  iimli'  iii  ih--  w^-tn.!  M'wiiin 

■ 1    .  ■  •  •••1  ■  in-  iii-!«,  f>f  ihtrlLtni' lit,  id  th«-  Aral  year  ■•!  kiiii;  Hilluiu  ■uJ  «|un-ii 

•'  •  :  ■  -'   ■ '  T  •..  n.ii- <»l^.;         i<   liriiTin. 'Vi^.  1. 1 'J4. 

,  «:  f   !i   ■      .1.1,    ■   I..    »  :,!■    .  (  •■III    >.t.|   •!.»- 
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•M-.  •  'ii-'Tj  t!.i- ii.-!ini-iiiiii  Ih-ixum-h  iniMirainl  {irivatt*  net«i.  Rto.  Ah.  Statut«> 
11  •  n  '■•  r.\iiii  |.'i'  iji-  :iiiil  |>riv;iii'  jn't-  i*  iii:irk«*<i  with  ailmimlil**  im**'!-*!**!! 
.  •!.•  I  :• -.  :.!  l.-.l  «' '|i|ii'*!iT,  in  till' f«»ll«»winir  not**,  in  tho  printinl  ri'iMirt 
...  "..■  ♦  ,r  ii,.,  |.- ..•!.iilj.iiiiiii  fit  tin*  -i.itnt'**-  ■niiiir  am»  criv^tk  ait«».-- 
*\  1  «  .»  1.  \.  t'  .r.  •l<<-iiM'il  li»  l.t*  I  .'  '■•  iiml  .;.•,.-••.»/  :ii't««  wliirh  th»»  Ju'lirt-M 
'  \\  !l:"ii!  )-1.-.»'I;mj.  -vi/  .  ni'i-i  iMiii'i'rntii;;  llif  kiii^r.  tli«' <|ii»'«*n.  hikI  tli«» 
M  »!_•  ill  T-:-)  it*-.  ii«»Mf-.  iiii«l  i»i«mT  ftVn-iT-:  iho*o  «iineornin(r  th4» 
•  '.  :..  i:.  I  'iri-f  will,  li  i-iiii-iTn  all  ot!\i»*r"»  in  ^••ii>*ni1.  >urh  an  nil  sherit!''«. 
I  .••:'_■  ;'.i-i.-  11  L'fii«-r.tl.  »»r  .inv  s|M'i-itii*  ira'l**:  ai*t*  iNiiii'friiinu  all  )»*»pi«»iii| 
■'..•■  .•  '..  .i  -|.fi:.ii  .<!  |i.irT!i  ular  lliiiij.  -Uih  ;i-  a  *»l.ttul«' «N»Mr»Tliili:»  a-^^i/r**. 
■..-•-    .     .1-.-    A.-.  Ai-.     <'>;ii.  IM;;.  tit.  r.irli;iiii*'t>i.  >  K.  t'l.'    Rie.  Alt.  Statnto 

■-     ••    'r.  ■-.   \\]r„  )i  .   ■! ru  iinly  a  f'Jirtirul.ir  ^iHTif*.  thimr.  nr  |NT*4in, 

.  »_■■  -    *  !i   1.    *   t  iki    n.'f  i  ••  with'iut   p1«M«lini;  thorn. — vi/..  ai'i*  rt-Iatiii:!  !•» 

•  !.  ,.  •-  '..r  r  I'liiTs-'Ti  «•?  -l:**i'nt«'r- :  ai-l*  rt-latim*  t«»  any  itaitifiil.ir  jtlai**'. 
I  i-r  ■  .  .•-  Tiin*.  "T  !■■  •'!i»- 'ir 'liViT*  |i.irtit'ular  i-iiiiiitii'«.  iir  to  ilii*  t'ol|i'tf»"t 
f.  ■...►..  .,    t'-.!ii    !»;;:   tit.  I'.iili.iiiitiii.     |{.T.»     '.^.   III  a  •/.•.'■/' a«'t  tluTi*  may 

.•:  ■  I  ,i!j|  .1  t       ■•■  ;iit.  jt  r »LMn««-l  l»v  a  /'.''r'ai't.  inn-*!  aftfrwanU  Ih» 

.   ..    ■.'.   ,.  *:|.||     'J  Ti  rin  l.'«-|i.  .Vi'.i.     'J.   |\  )MKi.M«i:\T%RV  I  \\«:r\iiR. —  1.  Tin* 
!\i'  ■  •.        ■    ■  air  I  r       .'■  I'lIU  -laTnU  uimhi  4lit!«Tfnt  irr'Min'U  a«  to /"'V«.      All 

•  :r  ■■..  wii:-h  |r:\.itt'  |--i—«ii-.  ••-»r|"»ratii>ii'*.  \*\  «I.Tivi»  l'«'iiftit.  an*  -iulilt-ft 
T.t  ■;'  ■  in-l  -M-  \i  K:ll^  .in'  in  tlii*  n"»p«'«'t  ilfniiininattNl  jtri'-.t!^  hill*.  In- 
!!•  w  "nil    tin-   •|i-->  Ti}it:<tii   at*"  i-niim«T:itf'l   in   tin*  m*oi»iu1  v»»l!im«*  «»f  Mr. 

-  !•  T.'-  "I   Pr»M liiik'*  III  I  hi*  Ihui-^t*  of  *'«iinint»n-.  *^\\X.  IT'.H'i.  p.  1V,7.  Ae.    -. 

lATs  !.iii.-ii.«.«f  .tn->t)iiT«i»rt  of  t|i«tini'tit^n  i!*aUoM*4'il:  iin«l  -mie  «<*!■*  an* eall«»«i 

J-".  •-tli»r'»  ;■■'  ■  '-•*!'. I •'«, — viz..  rhiiri'h  iu*t*,  canal  iiW-*.  Ac.  !'•»  llii»*  olafs 
A<l<li'«i  »«»ni»»  iw'i*  whiili.  thiiU)fh  nuMic.  »n»  nicivly  ikt^^hrI. — vix..  aeln  of 
I  paCvnt  Ai;l«,  Ac.     <  HImtv  are  calkHi  ririvJ.'^  actn,  of  whteh  latter  cla<M  raiue 
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Statutes  also  are  either  declaratory  of  the  common  law,  or  remei 
(IcfQCts  therein.**  Declaratory,  where  the  old  custom  of  the  kingdoi 
fallen  into  disuse,  or  heeome  disputable;  in  which  case  the  pari 
thout^ht  proper,  in  perpetuum  rei  testimonium^  and  for  avoiding  all 
difficulties,  to  declare  what  the  common  law  is  and  ever  hath  ocen. 
statute  of  treasons,  25  Edw.  III.  cap.  2,  doth  not  make  any  new 
treasons,  but  only,  for  the  benefit  of  the  subject,  declares  and  enum* 
several  kinds  of  offence  which  before  were  treason  at  the  common  1 
dial  statutes  are  those  which  are  made  to  supply  such  defects,  and  a 
superfluities,  in  the  common  law,  as  arise  either  from  the  general  i 
of  all  human  laws,  from  change  of  time  and  circumstances,  from  tl 
and  unadvised  determinations  of  unlearned  (or  even  learned)  judges,  i 
other  cause  whatsoever.  And  this  being  done,  either  by  enlarging  1 
jt^oj-t  law,  where  it  was  too  narrow  and  circumscribed,  or  by  re 
-■  *where  it  was  too  lax  and  luxuriant,  hath  occasioned  another 
division  of  remedial  acts  of  parliament  into  enlarging  and  restraini 
To  instance  again  in  the  case  of  treason  :  clipping  the  current  coin  < 
dom  was  an  otfence  not  sufficiently  guarded  agsiinst  by  the  common 
fore  it  was  thought  expedient,  by  statute  5  Eliz.  c.  11,  to  make  it  hi 
which  it  was  not  at  the  common  law :  so  that  this  was  an  enlargi 
At  common  law  also  spiritual  corporations  might  lease  out  their  est 
term  of  years,  till  prevented  by  the  statute  13  Eliz.  before  mentionei 
therefore,  a  re-straining  statute. 

Secondly,  the  rules  to  be  observed  with  regard  to  the  construction 
are  principally  these  which  follow.* 

1.  There  are  three  points  to  be  considered  in  the  construction  of 
statutes ;  the  old  law,  the  mischief,  and  the  remedy :  that  is,  how  t 
law  stood  at  the  making  of  the  act ;  what  the  mischief  was,  for  whi 
mon  law  did  not  provide ;  and  what  remedy  the  parliament  hath 
cure  this  mischief.    And  it  is  the  business  of  the  Judges  so  to  const 
as  to  suppress  the  mischief  and  advance  the  remedy. (e)    Let  us  ina 
in  the  same  restraining  statute  of  18  Eliz.  c.  10 :  By  the  common  la 
tical  corponitions  might  let  as  long  leases  as  they  thought  proper :  i 
was,  that  thcv  let  long  and  unreasonable  leases,  to  the  impovcrishm 
successors ;  the  remedy  applied  by  the  statute  was  by  making  void 
ecclesiastical  bodies  for  longer  terms  than  three  lives,  or  twenty-one  ] 
in  the  construction  of  this  statute,  it  is  held,  that  leases,  though  i 

-(«)8Rep.7;  Go.  Utt  11, 48. 

are  local, — ^viz.»  enclosure  acts,  Ac. ;  and  some  personal, — ^viz.,  such  as  reli 
estates,  divorces,  Ac. 

In  many  statutes  which  would  otherwise  have  been  private,  there  are  clai 
they  are  declared  to  be  public  statutes.  Bac.  Ab.  Statutes  F.— Ouittt. 

**  This  division  is  generally  expresses!  by  declaratory  statutes  and  statutes 
of  a  new  law.  Remedial  statutes  are  generally  mentioned  in  contradistinc 
statutes.    See  note  19,  p.  88. — Christian. 

*  This  statute  against  clipping  the  coin  hardly  corresponds  with  the  g( 
either  of  a  remedial  or  an  enlarging  statute.  *  In  ordinary  legal  langOi 
statutes  are  contradistinguished  to  penal  statutes.  An  enlarging  or  an  em 
is  one  which  increases,  not  restrains,  the  power  of  action,  as  the  32  Het 
which  gave  bishops  and  all  other  sole  ecclesiastical  corporations,  except 
vicars,  a  power  of  making  leases,  which  they  did  not  possess  before,  is  alw 
enabling  statute.  The  13  Eliz.  c.  10,  which'  afterwartis  limited  that  powc 
contrary,  styled  a  restraining  or  disabling  statute.  See  this  fully  expb 
learned  commentator,  2  Book,  p.  319. — Christian. 

*  Where  there  are  conflicting  decisions  upon  the  construction  of  a  stati 
must  refer  to  that  which  ought  to  be  the  source  of  all  such  decisions, — that 
of  the  statute  itself,  per  Lord  Ellenborough.  10  East,  122. 

The  power  of  construing  a  statute  is  in  the  judges  of  the  temporal  courts, 
of  doubtful  construction,  are  to  mould  them  according  to  reason  and  oanam 
beet  use.    Hob.  346.    Plowd.  109.  «  Co.  T.-^CHmr.  ^*   -        ^  ^^^ 
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|irm.'.f  niik^lt'  T>y  a  M«)i'ip.  an*  not  voi<l  (Iiirin<x  tlif^  hi-ilmp^s  oon tin  11  :uk'o  in  his 
m;  ••:.  :l  iii»<U*  hy  a  4l>-:iii  aipl  c-liaptor.  thry  aiv  not  voi«l  during;  tho  ciniti  1111:1  iice 
rflh*  i-a:i.  }  tr  tin'  ai-t  wa^^  madr  i*»r  X\i*'  \h*uv\i\  aihl  pnftoction  (»f  tlio  stK*- 
i«»ir  '  TL»'  iiii-i-liii-f  I-*  tht'n'f«in»  MitHiit-ntly  •4tip|in'ss<M|  l»y  vacating;  lliom 
aflrr  till-  •li^trniii.atiiii  **t'  tlif  iiitfrr-*!  ol*  tin*  *^nintors  ;  luit  llie  Irasos,  r+ww 
4mb;;  tVir  t  fintiiiuaiH-c.  U-iiii;  iint  within  tho  nuM'liii'f.  an*  not  within     *- 

■ 

*  A  •*.!:«!  f.  wl.il  h  tnat"*  of  thini:**  nr  |K'rsori«*  (»f  an  inferior  rank,  cannot  by 

aai  ;  .'•■  ir  r,/,   I \it  ii<li*i|  to  th*!-**' nt'  a  ?*Mp*Tior.-'     So  a  Htatiitr,  treating 

U  '  i- Ji.*.  |*ri  U  i«i:irii«.  p:ip^»n"*,  virars,  i//»./  '*flo'rs  ftt/rhnf  spiritutil  jtromofittn,'* 
ii  b^M  b"t  I'i  f  \ii  M'i  !••  i>i«h«ip-«,  thoii^ii  ihi-y  havi*  ••piritnal  pnmiotion,  dcanH 
^JjC'-''  l:-:l.'"*t  jN'P»"n'*  iiaiiii**!.  anil  M-linp-i  ln-ini;  *»!'  a  still  IulcIht  onh»r.(//) 

3  i'':.al  -laluti-  niii-t  Im*  i-nnr-truril  ^trirtlv.  Tlill"*  tin-  r'tatlltt.-  I  1*^1  w.  VI. 
t  Ij.  l.j..ii^  ( (ta>  tr-1  that  tliiiM*  wild  an*  i-')iivii-tc(i  ui'  i^tralini;  fntrsts  shouhi  not 
kiu  I..-  f-ii.:ii  III  rlt-r  j\ ,  tl»i'  jiiil^^ts  fiMnrivnl  tliaf  thi-s  hImhiM  not  extrnil  to 
LatlMk:  «:.>.ii  1  «t<-al  hut  unr  /fr-^i."  ainl  ihfn-lim*  procun'il  a  new  act  tnr  tliat 
fif|^»*  .!i  thi"  l»Il»\vihLr  \  .-ar  At  Aii«l.  t"  cnnif  ih-apcr  mir  own  tiiur**.  hy  thi» 
•UliS  It  if*  I  II.  *•  tJ.  *tiM;ini;  xInM'ii.  nr  "ffi*-r  *:ttfh„  was  »na«i«'  ti'luiiv,  without 
l»ri'.  : '  l.-rjy  Ihit  tin  -i-  :;in«nil  wniij--.  "nr  i»tln*r  calth','*  hrini^  liMiknl  upon 
if  &:  I,  :•-.  l.Hf«,>  tif  <  nair  a  r-apital  otlt-nrc,  tlu'  act  was  lidil  Ut  t-xtcnif  to 
^Cv;  I  .:  mere  -ii"'p.  AimI  th«'n-i'»ri*.  in  thf  m-xt  M*-r«i«)n«*,  it  wa?*  tiMiml 
•Rt*--:;.  !••  mai\i*  uif'tht  r  »tatMl('.  !•"•  tic-i.  II.  c.  '» t.  cxtcnijini;  tlu»  ti»rnuT  in 
kiL*.  •  -Av  ..xm.  ?-iri-r»,  hulltH-k-,  hciltT"*,  ralvc«»,  an'l  lanilis,  hy  nanu*.* 

'  '    !.::  i:.    :  ftrp  <!■•     1><  1:. |.  .'.4.  («    J  .111.1  :i  YA^.  VI.  r.  JR.    liar.  Khm.  r.  VZ. 

JC-i'm  •!A!M!t-*  tif  iiu}M^riaMf*i*  havi*  what  i-  f-<'nini«>iily  f'ullc<l  11  "ilicti'injirv  i'Iiuhp," 
1W  i'.;..t  Nfij- ii  14  to  4l*-hiii*  wluit  iM'r«i>n«.  lliiiij".  ptact-s.  Ar.  »>hiill  ho  inchnli'il  in 
•wn^-'i'fjj  w-'-iJ  -I".-!  ill  ih»*  :ii-t.  Fi-r  ••\.iiii}<li*.  tlif  !ii-i  -i-i'tinn  i»f  th««  Limit. itinii  of 
*rt.  '  ■  :  .f,.i  t  Wsii.  IV.  I.  'JT.  il«:i!i.-  ivl.it  <li.iil  li-*  inihnh-il  iti  th«»  wnnU  "l.tinl,*' 
'>T.'     .■  1     I-  --   •.         II  \-  .iM\  r. 

i' '  M  1'. ••;,.!. 's«  til  it  •  Ji«' -•  nijil*' t»r  i!i.«  i'i<tL'>'o  di'l  iii»t  iinT«'Iy  •h»|'«'n'l  upon  iln» 
•'■!•■•  :.■.?.•'.■  I  !  i"  il  i,'.'iiJ-T.  •■•••■. iri-»' ii-i  «i"Ml'i  h.i'l  I'vi-r  <M'rurr«»<l  ri—inN-tiii::  turniiT 
•*•-■•'  ■;  :'..■  jiiir.I  TIM'!.' •  r  .t-.  t.»r  in«t.iiii  •-,  it  \\.\*  i*ii:ii'tf«I  hy  thi-  il'J  Ih-n.  VIII.  i-.  1 
tt*:  •    :»--•:.  .-Ill  i    :••  I  "T  J  iiriii.i  J   f  ■  .'  ■'■'  ;-'     i-- »  -Ii'iuI'Mh- ;i«hiiillf«t  to  i'ltTL'V.     I'lit 

'*■•-•  -r  •..!••  -1  :li  i\\  \  M  rii.-  •M""  W.1-.  i  •■  iij--  ilif  -i.tUiJi-  i.J  ;.7  IliTi.  \"1 1 1.  -■.  "  w.:'- 
'*!' •■      •  •  ■  '.i    i  .Il  I !.'    •.!..":.  i:-  III  I'll' H-r.       ,"■  .•      '     ■'.•■■■.•.■■..,».■■.,.■     •        ;  :ii|i| 

'*"•  ".■.•■•.  -k  .    .   r.j!;.'   I:'!!'.' '-r.  nil  I    i:  t  ■•    •.iin-' :!t;i«' •Aj-r- --ly  rt  j  ••  il.nj  :11    -'.Iiit 

'         ■•     :      .»'.•■.    .?.::  "i  !■  ■■  I   -:iii»'   t!i.-   l- _  iininj  «'i"  lliti.  VIII..  it   r.ii-f-i  a  'T-uht 

'•'■  ■  -^  '■■  r..'!  :!:'t-i.i-  i  \>\  !:i»-  !•  ji-l  i*  ..i>  in  ii--:'i:i' rlrr^ry  whiTi*  oulv  i'lH-  hi>r*«' 
1^  ••    .  •     -J  n    1'   I"   .:••,. 

r    k-     '    ..  r  .^T!  •]«'•  .•{••!.  r'l 't  w  luT.' -^taT'i*-- ii'«»  !!■••  J  hiritl  iiiiinher.  :i  sin;;]**  inotrim-** 
•■.:-r- l!«'ii'l'--l       1  il'- 'J  •i'-i».  II.  I".  "J"' ■  I!  i«  !.".  tlrt!   it  "h.ill  l**- iflnny  ti» -t*-.!!  aiiv 
•»•*        ■-      ii-  1   .!    h  .-   K-.-ii   ■Ii>r*-vrniii>'<l    l!Mt    tlii-  ntr«'Mi-*'  i>  roiiiph't**  hy  ^ItMliiiji  i"v 
r.i  •    '.      M  f*- i  -  •'i-'.  I.'  t.  li.  t'r.  I..  I.  -•  HKi-ii  i\. 

*r  •  .••  -'  !.!•■  k.nl- •■!  -^lmt••*  ill  til'- •  ■Ti^tr'ii  ti-'Ti  -if  wliir-h  tho  ('rtiirt-i  Imv.' i-itii- 
*T-i  '  ..•:;... \.-^  U"'iTi'l  !'•  -I'ilMTt'  tU'ip-  I  !'»--!\  r«»  till-  \*'ir'l-  thiin  in  "th»'r  ••a-i'*.  Thi* 
*T^  -l  -T.- :  •  ••T.-lni- t:«n.  Tin' t«'\t  ••••ntili-  it  t»|"-iiil  »tatiil('«:  hut  tlnTt*  nrf '»t)iop< 
^    "  !.■.«•  1  i--.      A-"  tn  f-'Ti  il  *lalur*-».  It'll* fXiT.  it  i^i  tn  \ Ii-^tv^^I  that  -urli  1  lu-*  :in» 

!  ■■  •-  •.-"ri.  1  •  •  -tn-  '..\  .1-  t'l  tlf'.-.it  ill--  .if'.  ;.iu-  :fiT«-ntii>ii  i»f  tin*  h»L'i-lit»i»»«.  Tho 
r-^i  -•.»!•►-  •■  Wjlir-tT.'' r.  '•  \V)nMt.  7't.  TIh-v  aii-  t"  !•••  i'«tn*tnit"l  -triclly  in  tli't 
to-  jf.i:  f..  .-.K-.-  .Ti  )i.(ii-i  iii'i-t  !••' )i|oui;lit  wifliiii  ill*' •l<tiiiit!<*ri  <>t  (}!••  I:iw.  J'lit  ii-»t  •• 
*ii  X-  *■  ■  •  \    !■!  i*'  k  •.!■'••  \«li:   ?i  I- withiM  it"  \v>ril«  t.tk'-ii  ill  th<-ir  oi-ihiiarv  .i>  ri]  t  itiiiii . 

.•  !  .  •.11  tK' r."  I-  ii-i  |i<--iiii  ir  t*i'hnii-.il  iii'-iTiiin;  jivfu  lo  I.inju.i::i*  in  f-iiil  niiy 
i--*ifc-.  Ii  n  !ii*'h  il  I  iw«.  I'  <  ■f.WiUmi.  I'Mlih*.  <'. ''.  Ilfp.  7**.  II  ill  •  ^.  Tif  S:.iti'. 
7  r»-|t.  t-*«:«h*-  fH-ii  il  it  itiit*^.  l.iiTo  i!i  iih*  in  •l<'r-i::.iih>n  fif  funininn  rii^lit  art* 
■  ■  i.-'r'j.-i  -sr:-  t1\  :  .i*.  t'^r  iii*l.iii>-('.  •*ta!uTi-«.  t'-r  auv  ■•.iu*i*  •Iwat'linj  any  |n'i><>ii  of 
k^«-  ir.i  •.-iin«i  !ii:ii<l  t«»  riiik»'  «-ofiirai't.'»  SnntJi  r«.  Sj-nhut.  ."•  I'iik.  •J'J*.'.  .'^■» -taiufrH 
-r-  •  z  ix- ',«i-;v  |Ts\  il*-ji—  oil  i-orjMiratii'TM  or  in>livi<iiiali  fall  uinhT  ihi-  ruh*. 
f-i'  - »    IVrl-.ili.  »  «'-iw.-n.  \\*}.   Vmuul'  ' '.  Mi  K"i»*:»«.  .1  Kflly.  .'II.     ^'harii  i-  i-f  in«  **T' 

\i   •!    ar-  it»  y**'  i**»n*tru»»«I  tu««*l  «tr"njlv  :r.:.iin»t   t)i«i«» r|Hir;»tions  or  \  •■i«oii'«  wh* 

;  r,/ht«  *tT  |-»ir.T«  liii'h'r  thi'in.  nn'i  nu»"«i  tav-»ur.ihly  t'^r  tho  jiut»li«\  M'ly-ir  i.«.  Riit- 
•  .1  .  7  (ifr>r{i:ia,  'J^l.  iCailnxui  Co.  v*.  Ihi}!!:-.  "1  N.  Ji*rM*v.  Ifllo.     In  the  »aui«*  t'ltuvi*  lU-* 
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4.  Statutes  against  frauds"  are  to  be  liberally  and  benefieiall 
I'his  may  seem  a  contradiction  to  the  last  rule ;  most  statutes  i 
being  in  their  consequences  penal.  But  this  difference  is  here 
where  the  statute  acts  upon  the  oifender,  and  inflicts  a  penalty,  as 
a  tine,  it  is  then  to  be  taken  strictly  -,  but  when  the  statute  acts  up< 
by  setting  aside  the  fraudulent  transaction/'  hero  it  is  to  be  const 
L'pon  this  footing  the  statute  of  13  Eliz.  c.  5,  which  avoids  all  g 
*891  ^^'  ™*^^  ^  defraud  creditors  and  otherSj  was  *held  to  a 
-'    general  words  to  a  gift  made  to  defraud  the  queen  of  a  fori 

(()3Rep.82. 

etatutos  which  impose  restrictions  on  trade  or  common  occupations,  or  w! 
upon  them.  Sewall  vs.  Jones.  9  Pick.  412.  So  a  statute  conferring  auth< 
tuxes.  Moselcy  vs,  Tift,  4  Florida,  402.  So  laws  exempting  property 
Cincinnati  College  vs.  Ohio,  lU  C>hio,  110.  So  when  the  liberty  of  the  citL 
Pierce's  Ciwe,  4  Shipley,  255.  The  power  invested  in  public  bodies  to  ta! 
private  persons  for  public  U!»es  is  in  derogation  of  the  common  law,  and  i 
to  receive  a  rigid  inter] >rotation.  Sharp  vs.  Speir,  4  Hill,  7<>.  Sharp  vs,  Jo! 
Enough  has  l>ocn  s|>ecific<l  to  illustrate  the  general  beai'ing  and  applicati 
cij)le  of  strict  construction. 

By  far  the  most  important  question,  which  has  ever  been  agitated,  has 
to  the  constitution  of  the  Unittnl  States.  Two  schools  of  constitutional  laf 
and  State-Rights  school — maintain  differont  doctrines  upon  this  subjec 
have  always  contende<l  that  the  delegations  of  power  to  tlie  federal  gover 
receive  a  large  and  lilx^ral  interpret4ition ;  and  that  at  all  events,  whe 
object  was  within  the  scope  of  the  powei-s  s[)e<!ified.  Congress  ought  to  b 
invested  with  a  large  <liscit»tion  as  to  the  moans  to  be  employed  for  the  pi 
effect  to  the  j)Ower,  and  especially  that  there  existed  no  limitation  ui)Oi 
appropriate  the  jmblic  money  but  their  own  ju<lginent  of  what  would 
*•  general  welfare."  On  the  other  hand,  the  Stiite-Ilights  school  zealousl 
the  government  being  conceded  to  be  one  of  special  limited  powers,  sucl 
construction  as  that  assumed  on  the  other  side  in  effect  destroys  all  limit 
thing  and  every  thing  can  1x5  wached  un<ler  the  power  of  appropriating 
** general  welfare;"  that  Congress  can  employ  no  means  excej>t  such  as  i 
well  as  proper  to  the  end,  and  have  no  right  to  assume  a  substantive  pow* 
as  incidental.     Aon  nobis  tanfaA  (mnj)onrre  fifcjt. — Sharswood. 

'^  These  arc  generally  calle<l  remedial  statute^s :  and  it  is  a  fundamen 
struction  that  penal  statute^  shall  be  construed  strictly,  and  remedial  8 
i*onstrued  Uberally.  It  was  one  of  the  laws  of  the  twelve  tables  of  Rome 
there  was  a  question  l)etween  lil)ertv  and  slavery,  the  presumption  Bhoul< 
of  liberty.  This  excellent  prin<'ipie  our  law  has  adopted  in  the  oonsti 
statutes :  for  whenever  any  ambiguity  arises  in  a  statute  introducing  a 
punishment,  the  decision  shall  he  on  the  side  of  lenity  and  mercy ;  or  m  fi 
right  and  lilK>rty ;  or,  in  other  words,  the  decision  shall  be  according  to 
in  favour  of  the. subject.  An<l  though  the  judges  in  such  cases  may  freqi 
solve  difficulties  contrary  to  the  intention  of  the  legislature,  yet  no  nirthe 
can  result  than  tliat  tlie  law  remains  as  it  was  before  the  statute.  And  i 
nant  to  principles  of  lib<»rty  that  the  judge  should  acquit  whom  the  leg 
to  punish,  than  that  ho  should  ])unisli  whom  the  legislator  intended  U 
impunity.  But  reme<lial  statutes  must  l>e  construed  according  to  th< 
giving  relief  against  fraud,  or  in  the  iurtherance  and  extension  of  na 
justice,  the  ju<lgt*  may  wifely  go  l)eyond  even  that  which  existed  in  the 
who  fnimed  the  law.-^uRisxiAN. 

**  An<l,  therefore,  it  has  lK»en  lield  that  the  same  words  in  a  statute  wil 
interpretations,  according  to  tlio  nature  of  the  suit  or  prosecution  institu 
As  >>y  the  1>  Ann.  c.  14.  the  statute  against  gaming,  if  any  person  shall  I 
or  sitting  10/.  and  shall  j»ay  it  to  the  winner,  he  may  recover  it  Imck  withii 
and  if  the  loser  <loes  not  within  that  time,  any  other  person  may  sue  for  i 
value  l>esides.  So  where  an  action  was  brought  to  recover  back  fourteer 
liad  been  won  and  paid  after  a  continuan<'e  at  play,  except  an  interruptioi 
the  court  held  the  statute  was  remedial,  as  far  as  it  prevented  the  e£ 
without  indicting  a  p<'nalty,  and,  therefore,  in  this  action,  they  conside 
or  sitting:  but  they  said  if  an  action  ha<l  lx»en  brought  by  a  common  i 

J»enalty,  they  wouhl  have  construed  it  strictly  in  favour  of  the  defenc 
lave  held  that  the  money  had  ))een  lost  at  two  sittings.  2  Bl.  Rep,  1226. 
'^  Some  heads  of  statutes  are  held  entitled  to  receive  a  liberal  or  fiivo 
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iM?  part  nf  a  vitatiito  iiiii«it  Ix*  ho  const riu*(l  hy  anotlior,  that  the  whr»lo 
if  |H»MiiKU*i  M:iii«l :  ut  n.^  fiitnjm  Vfiinit,  t^ntim  ^nrmt.  Ah  it'  land  lie 
in  X\\v  kiuiz  aii*l  hi**  h«*ip4  hy  act  nt'  parliaincnt,  >aviii^  the  ri^ht  of  A., 
ha*  at  that  tiiu«*  a  h'aM*  ot'  it  tor  thriM'  vrarn:  here  A.  nhall  hoiil  it  tor 
rUff  thrvv  yean*.  aii<i  at^iTwanN  it  nhall  pi  to  tht*  kiii«;.  For  this  inter- 
ti^ih  fiiniifihe!«  mattt-r  lor  t* wrv  chiusi*  ot*  tin*  ^tatlll«*  to  work  and  ojMsnite 

But, 
A  tttvtiitr.  totally  rf|iiii;nant  to  tho  IknIv  of  the  a^t,  is  void.  If,  thori'fon', 
*.  <»l  larlianii'iit  vo**tN  land  in  thi;  kin^  and  his  hrii-s.  savin;;  the  ri;;ht  of  all 
ii«  «k!uit?MH-vi-r ;  «ir  vv.'«t!«  the  land  of  A.  in  the  kin;;,  savin;;  the  ri;;ht  of 
.iir:tliir  «*f  th<-M*  (-:iH«>«.  thi*  navin;;  is  totally  ri*|»ii;xnaitt  to  tlir  hody  of  the 
iir. mi  Ml  i;ixMt  wniiiil  render  the  statute  <>f  no  rtrr«-t  or  operation;  and 
rfirv  tlic  i«avin:;  i"*  v«>id.  ami  the  lanil  vests  ahscdutely  in  the  kin;;.i  A'" 
WLrn-  the  ei  mini  on  law  and  a  statute  differ,  the  comnion  law  ;;ives  place 
b^  ^utiitf ;  and  an  «»M  statute  ;;iveK  piaet*  to  a  new  out*.  And  this  upon  a 
■ni  |>r.ri<  iph-  iif  universal  law,  that  **  l*yrA  pttstrriurrs  ftn'on.^  rnn(niri'i.s  ahnt- 
:"  nttt^iiiant  t'l  whi'-li  it  was  laid  d(»wn  hv  a  law  of  the  twelve  tahlen  ai 
IT.  thai  •••/«-/  p"iiiltiM  jftjsfrtmttnt  Juji^nf,  nt  jus  nifnm  «'stn**  Uut  this  is  t«i  U? 
■>:.--l  iiiiv  whrii  I  he  latli*r  statute  is  couched  in  neixalive  terms,  or  where 
Qa'.:<r  i<*  Mi  cli':ir!y  n*pui;nant  that  it  neeeNMarily  implies  a  nei^ativi*.  .\s  if 
niirr  &•  t  -av^,  that  a  jumr  u|Hin  such  a  trial  shall  have  twenty  pouii<ls  a 
\  ftii-1  a  h<w  statute  afterwards  enacts,  that  he  shall  have  twenty  marks: 
'  tLr  ijiiiT  otatuTf,  thouifh  it  iloes  n(»t  e.\pre«i-.  Vet  necesN;irily  implies  a 
UiTi-.  iii-l  virtuallv  reiieiil-  the  former.  For  it"  twentv  marks  he  made 
itw-ai.iii  «ulti(-ieiit.  the  ti>rm«*r  statute  which  require**  twenty  pounils  is  at  an 
'  Iliil  if  U»ih  aei^  U'  merely  atlirnnitive.  •and  thi'  snhstanee  Mtch  r*i„| 
l"'tlj  may  -tan-i  t*«L:ether.  hen*  the  latter  dof*«  nut  repeal  the  former,  ^ 
ikry  hliaii  Uirh  have  a  «-«»ncurnMit  eftii-aey.  If  hy  n  t'ornn*r  law  an  I'tVem-o 
iMiiul'Jf  at  the  ipi:irter-sessiiin*«.  and  a  latti-r  law  makes  the  same  otfene«t 
(tal-Ii  at  lilt*  a—»i7.f«'.  here  the  iuri-*dieiinn  <»f  tin*  -i-^-^ion-*  is  n^t  taken  awav, 
■iti  l.a\i-  u  «  jMi'  'irrent  iuri-ilirtiim.  and  tlie  itt)en<l<  r  may  In*  pni-«M-u!«-i|  aC 
^'-  :i'..i«.-  thf  n.  w  siafiitr  >uhj(iins  express  ni-ijative  wnnis,  a^.  that  the 
•'<  "Juii  W  indietaMe  at  the  asr^izes.  «l/i'/  H'tt  *  f-i  it'hi  r*  .i  ni  ,^ 


^  ''ri*.  P-Tii^ih.il  \i\\-  AT*'  f«»  lie  j»n  ei»ii«»tru»Hl  •A'i  III  >ii]<]i)f««  till-  nii-«'hi' 1'  .iinl 
■•■•..  r...„.H|y.  >:ni:h  ..  Matfuti.  I  li.irl'.  tV"..  Kijuklln  ■>.  Kninkliii.  1  M*irvl.  «'li. 
'»?■-,  ■.  ii;{.-,  ■.'If.'..  'J'.. J.  S»  liiWS  w)iii')i  Ii:iVi'  ]■•  t-Ii  IH'e  t-»  tin-  pul'lii"  Willtri-  nr 
■•  ■  :  .  •  !l,.-  "^Liti*.  «lj|.h  r»rt»  inti*ntle<l  t'l  ••Iii'iHJlML'"-  Ij'T  ^tjij'le  |»r«»«lil'Tii  .n-.  !«» 
"■*■••  :  ;'• :  ■  I— H*'  :iti-i  ••••iiritv.  nr  !■»  fXtt'n'l  tln^  l'l»--iiiL'*  ••!'  e«iiii';iti'in.  W.-I  ■.  iii  r.«. 
'  l*'iirj  '-''7  l^n.in  '  *.  l^imi'.  4  F|i»ridrt.  4t'».  In  Iik»'  ni.iiiiiiT.  a*!-  ••I'tli--  !■■;:*!'*- 
•■  ^^:  ;.■  !-.  th»'  ^••■i!'»r.il  ii'lMiini«tr.iti*»ii  «»t"  ju-tiee.  Mil'-liell  •■..  Mid'hfll.  1  «i:ll.  •■•i. 
•!••  .,r.  •  ■ 

•*''*:?  ■.>«•  :)n\\  i-.  :i  •  l.iutf  incniffed  !i|»«'ii  :i  ]«ri"  t^Iiiii:  an-l  f.iinj.l»«if  lh  n-Tm.'fit, 
■'    •-".     flftuh  t"?.t!!\  r>*piik*n.iiit  In  tin-  JmhIv  m-  |.r-»vi-i«»ii  i«l' tl:*- :i<'t.  *h  il!  ii^i  !••• 

'•*  ''.■!'.  •T.ifpl.  K.Mtj  h«l-i  !•■  Jh-  :i  r*'p«Ml  ••!'  xh-  t  ri dim'  ennii'in'ii!.  !.v  aii;il<ii;y 

'■'  ikT  •nil  nilf -■!  i-«»!i-tnii  !:i«n  a|i|>lii  mM**  l-i  ••■•'taiii«*iit;iry  iii^triiuitti*-.  tli.it  :i 
"■■-••  !  ;ti'-"T1"-:*'«'ht  witJi  ii  f"'»rTMi'r  nn*'.  ♦•xpri-—'-*  tli«'  l:i*l  inti'iitinn  .xuA  ri'Vike** 
•^^••i  r  J  «-\j.r.*--i'  H-.   Kit/,  r.'.'i.  Kie.  Al-r.  St.iiMif  — l!\Ki.R\vr. 

••*'•  »!a:  »!•■•  aJ-fM^M!..  jri-'r  •»ii»'-.  Ifi  attirniiliVi-  "t-itii!'-.  Iinwiv.-*'.  ""Pii}:  |.:ii?-  nt' 
*■  •  A*  uia\  I--  III- • -ri-'r:!!!-*!  iiiin  the  «iil'«>>'|M*-iif  ••ii**.  :iipl  .ir«' «''»?'>ii  •!'  \\'.*\.  it, 
^-»  '«  r  .  .{.-rt*!  ;!i  It.-.*.  P.ivii-'*  v.  Fuirl-atrii.  .*-  Ih'W.ipl  I'.  *^.  »".:;'i.  Wl.or-'  !wo 
*•  •  II.  •-.  •-*iri>rni*-d  !i »«••■! I:«'r  >•'•  a*  to  all'»w  )-*lU  t'»  "land,  the  I.ittiT  ^\ '11  ii'»T  l-e 
-J*!  1  r- T*';il  ••!  thi-  f-iniit-r.     M-»rn-  •«.  t'.iiial  «'••..    I  Wat:*  A  Sf-n:.    I'-l      <*.ni.ij 

ki]r-«ft<l  f..  .  4  4,||]  A  .I'llm.  1.  Si.iluii  -  whii  h  apparfiifly  enfitliei  with  «miIi 
l^p■•,.  \m'  r**i  •iti> -!]•■«  1  a*  f.ir  u*  may  Iw,  nn  any  lair  hy|Hitht«.i-.  and  ifV«  rt  i:i\«-ii  !•! 
';t  «-*ri  ^•*\  «nd  .-|»m  Lilly  if  ii  i-  fiei'i-..H:irv  !•»  pre-t-rvf  tlie  lith-  t"  j'r'i]'«'Trv  tin-ii— 
KiN  Tf  ll.ilf.  4  IIiiwmpI  t'.  S.  :C  The  lair  iI.mw  n<it  favour  r«'i'«Ml«  h\  ini- 
^  K.««>ii.'  I^-an.  .'»  Hill. '-Ml.  Wyniiin  .♦.  «  auii'»M»ll.  f'i  rnrliT.  -Jl''.  Stint  i  •. 
•nwt-alth.  4  W.  A  S..  'JO'».  A  «nlKei|M»'iit  «t:ilnte.  attnehiinr  miMi-r  aii^l  iiirterent 
in*-nf«  ?«•  nff.«n'-«**  thnn  nre  atliiehe*!  !■•  fli"  -aTii"*  iif''»'ii«-f  l-y  a  prit>r  ^taluti'.  i*  a 
4  mrh  prj-ir  •taliite.     Tin-  State  • «.   \V|iiiw..rtli.  *•  r"r!«-i-.  4:I4.     A  pMn  ral  law, 


90  OP  THE  LAWS 

8.  If  a  statute,  that  repeals  another,  is  itself  repealed  afterwi 
statute  is  hereby  revived,  without  any  formal  words  for  that  purp 
the  statutes  of  26  and  35  Hen.  YIII.,  declaring  the  king  to  be  the 
of  the  church,  were  repealed  by  a  statute  1  and  2  Philip  and  1 
latter  statute  w^as  afterwards  repealed  by  an  act  of  1  Eliz.  there  Bi 
express  words  of  revival  in  Queen  Elizabeth's  statute,  but  theee 
Henry  were  impliedly  and  virtually  revived.(n)* 

9.  Acts  of  parliament  derogatory  from  the  power  of  Bubsequei! 
bind  not.  So  the  statute  11  Hen.  YII.  o.  1,  which  directs  that  i 
assisting  a  king  de  facto  shall  be  attainted  of  treason  by  act  of  ] 
otherwise,  is  held  to  be  good  only  as  to  common  prosecutions  for 
but  will  not  restrain  or  clog  any  parliamentary  attainder.(o)  Beo 
lature,  being  in  truth  the  sovereign  power,  is  always  of  equal,  alwfl 
authority:  it  acknowledges  no  superior  upon  earth,  which  the  pri 
must  have  been,  if  its  ordinances  could  bind  a  subsequent  pari 
upon  the  same  princi])le  Cicero,  in  his  letters  to  Atticus,  treats  ^ 
contempt  these  restraining  clauses,  which  endeavour  to  tie  up  the 
*91 1     ^®*^^"g  legislatures.     "  When  you  repeal  the  *law  itself,  j 

-»     at  the  same  time  repeal  the  prohibitory  clause,  which  guard 

repeal."(l>) 

10.  Lastly,  acts  of  parliament  that  are  impossible  to  be  perfon 

validity :  and  if  there  arise  out  of  them  collaterally  any  absurd 
manifestly  contradictory  to  common  reason,  they  are,  with  regar 
lateral  consequences,  void.**  I  lay  down  the  rule  with  these  restric 
I  know  it  is  generally  laid  down  more  largely,  that  acts  of  parliai 
to  reason  are  void.  But  if  the  parliament  will  positively  enact 
done  which  is  unreasonable,  I  know  of  no  power  in  the  ordinar] 
constitution  that  is  vested  with  authority  to  control  it:  and  the  exi 
alleged  in  support  of  this  sense  of  the  rule  do  none  of  them  pro^ 
the  main  object  of  a  statute  is  unreasonable,  the  judges  are  at  li 
it;  for  that  were  to  set  the  judicial  power  above  that  of  the  legi 
would  be  subversive  of  all  government.  But  where  some  collatem 
out  of  the  general  woi'ds,  and  happens  to  be  unreasonable;  there 
in  dcconcy  to  conclude  that  this  consequence  was  not  foreseen  by  t! 
and  tlu'ivf<n'e  they  are  at  liberty  to  expound  the  statute  by  eqi 
quoad  hoc  disregard  it.  Thus  if  an  act  of  parliament  gives  a  mai 
all  causes,  that  arise  within  his  manor  of  I)ale;  yet^  if  a  cause  8 

r«)  4  Tn«t.  ?S!t.  (P)  Otm  Itx  ahmgatWy  iBud  i 

[*i  4  1iut.43.  eamaUnifaricporitaUL^tpknm 


Iiowovor,  doo8  not  operate  a  ro]>oal  of  B^|necial  law  upon  the  same  suU 
vious  to  the  general  law.    McFarlnnd  m.  jhe  State  Bank,  4  Pike,  410. — 3 

**  Where  a  refM»aling  statute  is  itself  r§peale<i,  the  first  or  original  bU 
ipso  farto  revived.  Commonwe-alth  vs.  Churchill,  2  Mete.  118.  Direct 
Co.,  7  W.  &  S.  236.  Harrison  w.  Walker,  I  Kelly,  32.  The  repeal  of  a  si 
will  not  be  construed  to  divest  rights  which  have  vested  under  it.  I> 
Howard,  (Miss.,^  183.  James  vg.  Dubois,  1  Harr.  285.  Mitchell  vs.  Dof 
.'i5G.  The  repeal  of  a  prohibitory  act  does  not  make  valid  contracts  ] 
which  were  made  while  it  was  in  force.  Milne  vs.  Uuber,  3  McLean, 
statute,  reviving  a  statute  which  had  been  repealed,  is  itself  repealed,  it 
was  revived  stands  as  it  did  l>eforc  the  revival.  Calvert  tv.  makepea 
This  rule  has  bi^en  altered  in  England  by  St.  12  &  13  Vict.  c.  21,  b.  5,  wl 
rt»])calf'd  statutt^  shall  not  he  revived  by  the  repeal  of  the  act  repealii 
exprci<:s  words  l)e  added  reviving  such  repealed  acta.  The  same  enactmi 
Virginia  in  the  year  1789. — Suarswood. 

**  If  an  act  of  ))arliament  is  clearly  and  unequivocally  expressed,  with 
the  learned  commentator.  1  conceive  it  is  neither  void  in  its  direct  noi 
sequences,  however  al>siird  and  unreaHonablo  they  may  appear.  If  the 
admit  of  doubt,  it  will  not  then  l>e  presumed  that  that  construction  can 
the  intention  of  the  legislature,  the  consequences  of  which  are  unreaaoni 
the  signification  of  a  statute  is  manifest,  no  authority  less  than  that  of 
restrain  its  operation. — Chbistijln. 
08 
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bim^olf  in  party,  the  act  Ih  construed  not  to  extend  to  thut,  hoeanBC  it 
[rtiaMe  thai  uny  man  hIioiiUI  (ivtrriiiine  his  own  qiiarnd.^Y)  But,  if  we 
HX'ive  it  ptiHHihU*  tor  the  |mrlianuMit  to  enact,  tlial  he  Hh4)ul<l  try  us  well 
Tftufi"*  mt^  th«i«o  t»t'«iiher  persons,  there  is  nr»  court  tliat  has  power  todc^ 
iDU-nt  oi'  tlie  le^ishittire.  wlii*n  coiiche«|  in  such  evident  and  expresH 
» U*aT«*  no  douht  whetlier  it  was  the  intent  oftlie  le^^ishitiin*  or  no.*^ 
w  th«-  M-v«-r.il  irnMind**  ot'lhe  hiws  of  Kiti^hmd:  over  and  above  which, 

il**t  frt'<pi**iitly  cuIUmI  in  to  *asMst,  to  niodenite.  an<l  t<i  explain  r*o.> 
lI'Kal  iNjuity  i-.  and  how  inip(»s*»ihlf  in  its  very  essi'n***'  to  he  n*-     L   *  "* 

<aii*<t  mil"*,  hath  lirrh  nliown  in  the  priMvilin;;  section.     1  shall  there- 

•  ■•M.  That  I  U>«iih-«  the  iiln'ralitv  of  sentiment  with  which  our  common 
;r«  iiiT>rpn>t  al-(^  nt'  pariianirnt,  aitd  su^-li  nih***  of  the  unwritten  law  as 
•I  a  pi-iitivi.-  kin<l  >  thrn*  art*  aNo  prciiliar  <'(mr1  sot' equity  c-^tahlishcd  tor 
fit  i*l   ih(*  Mihj«'<'(:  t«*  di-tcf't  latt-nt  frauds  and  conceahnents.  which  the 

■>t  ih urt-i  **t'  law  i*«  not  adapted  to  n-ach  ;  to  ciiton-e  the  excrution 

njatiir>»  •»t  lni*f  and  i-^intidi-nri-.  as  are  l>indin<;  in  <*onsfience.  tlmuirh  not 
'\v  iti  a  ctiurt  «>f  law;  to  ileiivrr  from  -u<*h  dangers  as  art*  c»win>^  to  mis- 
■ir  MVi-r*itrht  ;  and  to  jrivc  a  nn»re  ^pi■<•iti^  ndiet",  antl  more  adapteil  ti» 
iiiftaiHt-H  fif  the  i-aM*.  than  can  alwavs  Ik*  ohtained  hv  the  i;<*niTalitv 
utiit  III  thf  |Mi«.itivi*  ur  ci*iumon  law.  Thi^*  is  tlte  husini>^s  of  our  courts 
k.  «liii  h  ht'wrwr  arc  only  cunvi-rsanl  in  mattci's  of  property.     Ff>r  the 

i'l  our  ('••h-titution  will  not  [K*rniii.  that   in  criminal  cases  a  [Hiwer 

(tr  M  Ki|i.  u*. 

^'jlliiWiii;:  •-.iii<'ii^  ft(  iMt**r|irftjiiinii  may  Ih*  aililtnl  to  th<>*<<*  t*tat«'«l  in  th<*  t«*xt  :  — 
taruii*  -full  Jiln.i)'*  U'  -II  ffin«(rti«H|  a.<«  to  i»|i«Tiiti'  |irii-|NTtivi*ly.  and  Mi»t  ri'tn>- 
r.  unli-*-.  iiid*--*«l.  th*-  l.iiiju:iir«*  i*  '^*  <*h*iir  :i<«  t«»  ]iri-('lu<l«'  all  fpii'^ttion  iis  ti»  thit 
"f  tip*  1'-.'>I  ifiirf.  Savr^'  •  *.  Wi«»ni'r.  H  \V«'nd.  «Wil.  IliiMtin^!^  f.t.  I^ini*.  ,'l  Sh«>p. 
•n-i  \V:l.-..x.  U  <.  A  M.  I'J7.  (jiiai-ktaliic-h  •••.  I>.ink-.  I  Pi'mIo.  p>.  TIiim  in 
!»-ri.iiit  njl»-  ml  ?r.-iM"iirlv  »-alli«il  iiiti»  fXiTii-t".     'V\i*'  i»r«»vi-inn  in  th*-  Fi-diTuI 

"f  ill-    >!.i! Ii"!  ,!iit>i<li^  prMliiliitiiij  tli«"  pa-'oa::'*  lit    t.r  /-.•*  t'.t.-'.,  |iiu«   |n^  lin-n 

*\  "ii-Tr'.-  r'i.fi  !••  rn'iiiii.il  iir  |i«-iial  law*  :  :iiiil  iln-  |Hi\%«>r  «if  tlif  Ifji^I.iiiiri'  to 
ir.  HI-!;  '. .  •.:..l  rik'Jit'*.  wl.»ii  t) )>h;:atiiM>  ■»!'  rmitrai'I*  i*  in»t  violati'il.  i-  p-ni*- 

•  k—i      ll'-ri-  •■  th'-  V  il:ii'  .111-1  n — -ifv  'il  ilif  ruli*  in  •|ii«"*ti»in. 

•••:M!-r  ifi-    i!i*  !i«.».'f  III  i\    Ih-  n'-«<irti- I   li»  a*  »»vi'h'ni-i' i»t'  tin*  <*iiii«triir(ii>n  |itit 

»'](•■  '  \  i] (•.•"t  .i>->|ii  lint*  •!  w.tli  ili<- ni:ti>l  and  inti>nli<iTi  «tf  (hf  l.iwiiMkcr*. 

.rT.'il.r  I -•n-rra-ti'M   lit*  llin*  I n  a*-iitiii"l  aii«l  a*  ;"il  «»n  at   uiiiviily  diy. 

Alii  :*  111  iii\  t.tli-*  'I'-iit-n-l  ii|xin  it.  tlii-  ••■Mrt*  will  nut  at  a -iP'^itin.-nr  pfriiHl 
•■»••:!  .!  i!  -!i  ''lid  a|>|-Mr  t'l  U'  in>h-t«'ii<il>Ii'  im  prin'-iph*.  Mi'Kt't'r  ■  •.  [»fl.ini'y. 
-J    •  fi."'n'if  ■  •.  *^!i.in«'.  I'i«»?ii»i.  .M'.».    K'-nii-iii  • '.  HilU.  1   I.i»ni*.  Ann.  H.  41*». 

.<  i  •  .  i!  in*-r!.r«  t.it.'in  ••!   Mm-  •.fituTi-  ••!  a  Si.tii«  a*  -ftili-il  liv  it-*  mrn  t-imrl*  ii 

i«-t  .ill  I  :  -'i  ■«■••  1  )>y  til irt-  ••!'  ••'If-r  Sr  it'"*  and  )»v  lli»'  Fi-'li-ral  .l<idii-iary. 

■  T'l*  !'i:;k.  .'  "^ifiMi.  K|.  *J»'!».  ir»\f  •.  'rii'in»|i-i»n.  •'  S.indf.  ."^iiiir'-m"  *'«Mirt. 
<  fi  !?.-  "^m  r.  •!:.■  « '.i;i»-!  .■!  tli.-  I'liiifl  Statf*  i*  ln-M  iMtiinil  liy  ih»'  i|i*t«-?Miinaiii>n 
4-  .-.,  jrr-  •!(.  I),  f  h..  •-«.(i-trir-T:'in  ••!"  tln-ir  St.itf  i-i»n*titiitj'>n*.  and  tlii'  \.ili'lity  i»I" 
4«  !•  :  •  •  I- !i:  :l.-r»- -ii  Ki:n»-n-lir!  ■  •  '[".ivlir.  !••  Wlji-.ii.  \'t'2.  l!ar|>'-iidi!i>:  >  •. 
•^-J».  I'i  p.  :•  -v  4  : ». 

»•■  t*i-  ••    h  I*   } II  a  J'  n*T.d  r«'vi''i'»n  ••!"  thf  "TaT'iT''  rmlt*  of  a  Siati*.  iiiidiT  lh«» 

•'  !li'-  l"j!-!  it'irt-     till   iljf  r«'\  i*inn   )i.«*   ln-i»!i  ap|'r«'Vf«|  :ind  ad'»i'!«-'l.  a  ni'-rf 

•fi*i-«*-!    .•^    ;iiTr--ifii-f.|   li\  tli.*  rfvi»»T*  will   iwit    !■•'  hi-l'l   X**  havf  «'tl«-«  lfi|  ;i 

..~«   all.  >!    .if-i-'ar  i|i-i'l\    !«•  li.txi'  }*»-*-\\   T*if  iiil«'ii!;»»n.     < 'lianilH-r*  ■  •.  ' '.ir*«iii. 

•  "v.M    ?.  *.iiT}i         Ki.ii.  V.  4  W.  ,V  S.  1«»'..      In  r--   r.:-.wn.  '2\  W.  n-l- 11.  .'.l«i. 

h--l'i  .:;  *'iM«'  •**.i!«-'.  lp'Wi'\t«r.  ilial  w li'Tf  a  *!.iliit«-  i*  rfVi*fd  aiid  a  ]-r»«\  i-i-'n 
n  :t  >  •■rii  !!•■  i  iii  tin-  ii-mv  -r.tnitf.  tlif  .uf.  rt-n-  •■  i-  that  a  I'han:;*'  in  \)i"  l.iw  i* 
If  •>  .■  ..17.;— :,iTi  :-  .ii'i  )il<-?iT'd.  it  l»«'l"nj*  ?'•  !li«-  h*;:i*lainr»'  t"  »ii|'|'lv  it.    Hiii-k 

I  Mi:i>.v.'.4.     KII>"    I'liir-.  1  Pi'k.  I.:. 

itii'*'  ■-.•nn"!  ♦••■  ri*ii»Mli*«i  >i\  n<'aL'**'ir  JH-i-umi' ali**»lutt»  hv  ni»n-u*i'r.     Wri::lit  •  *. 

•rr   A  It    447.    .•*!! -wdi-ii  ■ '.  .**ni»vki|»'n.  I   MI. md.  ■*»*»•».     \Vh«'n  lln- I'iii  nin^t.tfn  i"* 

•  ■f  «  •-•■mTniiinl\  *■•  rn  i'«>ri  tllv  fhanL'**  that   lit**  t'ai*t*  no  Imij'T  •  in  ari-i- to 

It'll**  WA«  ni*-Hn!   t'l  iipplv.   in   that  *fii«i*  it   niiv  )M>«itnit*  uliofili-fi-.      It   in.it. 

II  ^lAT-i^'ii  thil  t)i«'  ••nrn-nl  of  h'ji^latinti  *h«»w>.  that  an  old  "•latiitf.  ni'ViT 
(i^Al"«i|.  wa(i  r":r-»nh'd  )'V  tht*  h*tfi*lHiuri»  :i*  ii"  l'»ii/«'r  in  fur-N- :  .in«l  in  !'i.»!  f.i^i* 
>^^.ftr<l«-l  A*  rf|4Ml*><|  )i\  ini]-Iii'.ition.    Hill  '.^r.  Smith.  I  Morris.  Tn.   -"^ii  «K*w.tiiu 

6)» 


9:2  OF  THE  COUNTEIES  SUBJECT 

Hlioiild  be  lodged  in  any  judge,  to  constrae  the  law  otherwise  tl 
to  the  letter.  This  caution,  while  it  admirably  protects  the  pabi 
never  bear  hard  upon  individuals.  A  man  cannot  suffer  more  pui 
the  law  assigns,  but  he  may  suffer  less.  The  laws  cannot  be  Bti 
tiality  to  inflict  a  penalty  Dcyond  what  the  letter  will  warrant] 
where  the  letter  induces  any  "apparent  hardship,  the  crown  has 
pardon. 


SECTION  IV. 


OF  THE  COUNTRIES  SUBJECT  TO   THE   LA 

ENGLAND. 

The  kingdom  of  England,  over  which  our  municipal  laws  hav 
includes  not,  by  the  common  law,  either  "Wales,  Scotland,  or  L 
other  part  of  the  king's  dominions,  except  the  territory  of  Englai 
yet  the  civil  laws  and  local  customs  of  this  territory  do  now  obt 
in  all,  with  more  or  less  restrictions,  in  these  and  many  other  adjai 
of  which  it  vnW  be  proper  first  to  take  a  review,  before  we  com 
dom  of  England  itself,  the  original  and  proper  subject  of  these  la 

Wales  had  continued  independent  of  England,  unconquered  an< 
in  the  piimitive  pastoral  state  which  Caesar  and  Tacitus  ascrib 
general,  for  many  centuries;  even  from  the  time  of  the  hostile  u 
Saxons,  when  the  knciont  and  Christian  inhabitants  of  the  island  i 
natural  intrenchments,  for  protection  from  their  pagan  yisitanl 
these  invaders  themselves  were  converted  to  Christianity,  and  »et 
lar  and  potent  governments,  this  retreat  of  the  ancient  Britons  g 
narrower ;  they  were  oven-un  by  little  and  little,  g^radually  drivei 
ness  to  another,  and  by  repeated  losses  abridged  of  their  wild 
Very  early  in  our  history  we  find  their  princes  doing  homage  t 
England ;  till  at  length  in  the  reign  of  Edward  the  First,  who 
*041     **^y^^<^^  ^^^®  conqueror  of  *Wales,  the  line  of  their  ancie: 
-*     abolished,  and  the  King  of  England's  eldest  son  became, 
course,*  their  titular  i)rince ;   the  territory  of  Wales  being  then 
nexed  ( by  a  kind  of  fo(Kial  i-esumption)  to  the  dominion  of  the 
\vLi\d](a)  or,  as  the  statute*  of  l\hudlan(ft)  expresses  it,  "  Ter 
incoUi  suis,  prius  rryi  jure  fcodali  subjcctay  (of  wnich  homage  wai 
in  proprictatis  dojninium  totaliter  et  cum  integritate  conversa  erf, 
Amjli{e  ianquam  pars  corporis  ejusdem  annexa  et  unita,"    By  the 
Wales(c)  very  material  altei*ations  were  made  in  divers  jMirts  o 

(•>  Viintdi.  400.  Jcctod  with  ftp  InhaUtanta  to  tbe  M 

(^)  It)  Ktlw.  I.  en>ct(Mi  into  a  prindiMaity;  and  m  m 

(')  Tf  im.  12  £dw.  T. — **  The  torritonr  of  WhIua,  before  buI>-     land,  annexed  to  and  united  wtth  tbl 

• . • 

*  It  cannot  bo  said  that  the  king's  oldeHt  Hon  became  Prince  of  Wi 
Bary  or  natural  consotiuonre ;  but,  for  the  origin  and  creation  of  hi 
224. — Christian. 

*  The  loamo<l  ju<lgo  hn<  niado  a  mistako  in  referring  to  the  statute,  w; 
Htatuto  of  Rutland,  in  tho  10  Kd.  I.,  whicli  does  not  at  all  relate  to 
Htatuto  of  Rutland,  as  it  is  oalle<l  in  Vaufjhan^  (p.  400,)  is  the  some  as  tb 
Mr.  Barrington,  in  his  ( )l>son'ation8  on  the  Ancient  Statutes,  (p.  74.) 
tSfahdinnWa/^ict  bears  dat«^  apud  liothehinuniy  what  is  now  called  Rhuydlaj 
Though  Ivlwanl  says,  that  term  Wattia;  prius  regi  jure  feodali  tulijeela,  ye 
imsurei}  us,  that  the  feudal  law  was  then  unknown  in  Wales,  and  that  *' 
sent  in  North  Wales,  and  it  is  ))elieve<l  in  South  Wales,  no  copyhold  tern 
an  instance  of  what  we  call  nian('rial  rights:  but  the  property  is  entirelj 
Edward,  how(>ver,  was  a  con<|uoror,  and  he  had  a  right  to  make  use  of 
the  preamble  to  his  law."     lb.  75. — Curistian. 
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t^-^Ijiiv  thoiii  ii*'an'r  !•»  tin-  KiiL;li.-li  staiMlani,  ('!«|K*<'iulIy  in  the  fornif*  of  tlii'ir 

^.  ^ip"  I— 'liiii:'. :  liiir  ih-y  -lill  n-taiiii'il  vi'r\'  imirli  uf  tlu'ir  original  iM>lity: 

^.ariv  th**ir  ni!i-  «it'  iiiiu'ritaiirt'.  viz.  that  thoir  lamW  wi'iv  <livid'Ml  iMiiiiiilv 

ij  a.t  tilt*  i«onr  mail*,  ami  *M  ii<>t  ilfM't'iid  to  tho  I'lih'M  noii  ahriio.     Hy  other 

•j  «•  it  «i!:ii'ifi  ^  tli'ir  pniviiirial  irninmiiti^'s  wciv  still  tarthor  abridi^iHi :  hut 

.-.  •;.:iu'  -:rilit'  t«»  th»  ir  iii«h-j>,'ii«liMi'y  \va«*  «:ivrii  hy  thr  statute  27  Hen.  VIII. 

.. '.  •  !i  »{  th«-  '«aiiii-  tinif  LMV(*  the  uiiutiHt  ailvaiK-i'mcnt  to  their  eivil  ]»if>^- 

.  :i  ivii'r.tti:  ilirui  to  a  thnmui^h  4'iiiiiniuniratioM  of*  hiws  witli  tlie  suh- 

•  '   K;iji.iH'l.     Tim?'  ui-ri'  this  hniw  |khi]iU*  f;niihially  eonqnore*!  into  thi* 

:  :  ••:  ir'K-  lii>t*rty :  r«'ini;  inM*n'<thly  jiut  u]mmi  the  same  tooting,  ami  nnuli- 

-  /•  i.«  u!;h  ihfir  <-<iiit|iii<ii)rs.     A  ^encnms  inrthoil  of  triumph,  wliirh 

:  :*•  .■•  ••!   U'luu*  |iRii'iiMH|  wiiii  irn-at  su«MM*r*s,  till  she  retlureii  all  Italy  to 

•  :.•  :i>  ••.  hy  a<iiiiitf  ini;  th«-  van(|ui>hr«i  states  to  partake  of  tlu?  Homa!i 

•  •  -..i  ••■•!  I'V  (!•:•«  ".fafuTo  1*7  Ilmrv  VIII.,  I.  That  the  iIomini«»ii  of  Wah-* 
■-  :  'T^  viT  iinitiii  (<*  till-  kin_:il>Hii  of  Kiii^lami.  '1.  That  all  Welshmen  Immmi 
..  »•<••  :•:•■  -anil*  lilHTtir-i  aooih«'rlht*  ki nix's  ••uhircls.    .'J.  That  lan<Is  in  Wah*-* 

»-  'jri'T.ta*'!!'  a«'«-«'pliiiir  U*  tin*  KnLrlioli  ti*niin*s  ami  nih*s  of  di'SctMit. 
.1?  •  .••  I.I  u».  I  if  Knirlaii'i,  ami  no  iiih«*r. -*liail  *Im'  um'iI  in  Wah's:  Ik»-  r«i|- 
T  ».i-  y  "fl:  r  n  .riilatiori*  nf  tin*  pi»lii«'  of  this  prin^'ipalilv.  Aihl  tin*  ^ 
•••  pI  a»i  1  ;i'»  lltii.  VIII..  I-.  *J«».  •••»ntirm-»  tin*  "^anH'.  mhls  tiirtlu-r  rr:xnlati«»n^, 
«•*  !t  :n'«i  luflvi"  ".hin-,  an-l.  in  slii»rt,  n-ihuM-s  it  into  thr  H:inu'  iMtU-r  in 
i  It  o'.t-i't*  at  ihi-ii:iy:  i|;tr«rin:;  th»m  tin*  kini^'lom  of  Kn:<laii<l  in  only  a 
•ar?*?!..!'-''.  an<l  tlio«.i'  t«»*)  nf  the  nature  <if  privih'^i'^.  i  sui-h  Jis  having;  <*ourt^ 
ri  ;t—  !i.  ,i»  j.'p  iiti-  Mt  **}'  tin*  pr»M'i'-»s  nf"  Wt"«(iiiinst«>r-hall,)  and  some  othrr 
r-  '.  I.  !•  ■  i;i;ir. ::•■-.  hartilv  nion*  than  an*  to  h*«  tounil  in  manv  e«>untirs  »i| 

'  F*  .i^-i  '.ii«'l'^  '•lau'l  iimt  wlili-.taniliiiu' till' iinii»n  «if  t!ie  **ro\VTis  on  thr  arci".- 
!    :l.*  ir  Kill.'  .I:i;m>--  \  I.  to  that  of  Kni:lah<l.  i-oiiiliiunl  an  mtiivly  separaN* 

1  ••  ':■  ■  s.iiu't'''i  t  -r  :4*«"\t*  a  •rnturv  rnoiv.  tli"iiL'h  an   niii'tu  hail  hi-rii  lo!i^' 

'.*  :  :  ^N  »•■  ■.  \K  .1*  :  •Iji  -1  :  •  hi»  tin*  iimm*"  t-a^v  t«>  in-  (Imh**.  a-  IhjtIi  kiiiLr<l')hi"» 

:»• '  .•■•i?'\    ii'i  liT   tIi«     -hmh'   i;ovornMn-nt.  anil   *»lill   rrtaini'il   a   vrrv   trn-Ml 

...'.  ■'.  »!i-.:ij  ;  t:ir  f:--Mii  an  i'h'ntitv.  in  thi*ir  law*..    Hv  an  :\f\  t»f  iiarliami-nt 

1        1.    !  i*   h- ..ir»-!.  ili:i!  !hi'M*  two  luiLrhry.  fain  >'i<.  anil  ancirnt  kinLTiloni^. 

•  -Tp"  V  ■•r:.-  AijI  Sir  Ivlwani  *'"ki'  'iliM-rVf*,- ■' .  hnw  marvrilinw  :i  i-nti- 
: ;.  ■!..  -.  u.i^.  ii-it  i«niv  in  llir  n-iiirinn  and  lani^iiair*-  i»l'  I  hi*  two  natiiins.  h'-? 
■.  •  .■  r  aiK  .«  Ill  law-,  till* 'h—'-i-ni  of  tho  rpiwii.  ihi'ir  parIianuMit«».  thrir  titli'"' 
•'..  '^  .  thi  ;r  "r!'.!!-?-*  -if '•TaTi*  and  oi'  jn-!  ifr.  tln*ir  w?*:!-.  tln-ir  «-u^tom«i,  and  rvi-n 

*  .«•  .a J.   «'f  tInJr  law-.      I'ihih  \vlii«h  a«»-oMnt  h«'  -iippo**-"*  thr  <-iMnmon  law 
,       •  ■  I  avr  } !i  •«riLri»ially  tin*  -ai'n- ;  «'-pr»'ialiy  a^*  tinir  nio^t   ani-imt   aiil 

^^-'k.  r:illi*d  r-  /■  tin  /;•  z^"' ^^r/* //i.  and  I'Mutainin^  tin*  riilr-"*  i»f  f/i* 'T  an<'ii*iit 

-    ■!  ..i*.v.  .*  r\tr.-nifly  similar  l«»  that  id"  *flanvil,  whi.li  (-••Titain**  lli«*  pri*»- 

-     :      .'».  a-  it  -i«Mi|  in  till'  n-ii^n  itf  Ili'iirv  II.     Anil  tin*  nianv  iliv.'r»iiiiH. 

••  -ij  fftwi'i-ri  thr  iwti  law**  at  pnv-rni.  may  In*  wrll  rnoui;h  arrnunti'd  t  "•. 

.»    •i\''*>>it V  "f  )>ra(-tii  !•   in   two   lar:ri*  and   nnciiiiiinnnicalin:;  iiiri»>di(-tiii!i<>. 

a--*->  ••!   t'A  •  di-t'iM't   and  indi*pi*ndi*!it   )k;irliani<*nl*<.  which  have   in 

alt»r»  I  and  al  n-iratrd  tin'  old  4-ii|iiinii|i  law  of  ImiiIi  kini^doni**.' 


,'<  I  imt  a'>. 

.  « •    I,  *■      litTii  '    -It  ••III  11.'  tli»'  :f|i!n»-  'it   1.411  i,  .iii  i  •'!  i-«iii*t'|ii"ii-  ••  I'jf  I".  111-:;. 
•    :   ir..  i:ii- It!-  .iiil   Tii'*  i"\.d   pri  i«'j.4f  :\  <■-,  w  ■•:  ••  !i'im'|fd  !»|m»h   !!.•' -.i":»*  l^'U  l.il 

•  -  -  .k-  !fi-  1  111  •  !•  -li'tiiu'  tli -iiliii'ii"  in  KnjI  iiid.     It  i- -.i:  1.  tli.ii  iim-  ii-iiilii 

•  ».  .-•  I*  li-J.'-'l  Tif'.!  '.II  linjliiid  :  :iii>l  w.!-.  iitti'iw.ird-  iiiir>"lu I  iiiT.i  S^niluiil.  m 

'  V  *  •\f  h.i.i.'l.-!i  J  •vru'iidit.  Hut  it  •'•ntinu>-«l  in  it«  ••n^-.n.d  t<>iiii  i!iu<  h  Ixii.-  r 
■•.»vl  tli^kn  i!  -lid  in  I-Jijl  iiid.  iilid  llif  iliiiii;!*''  ni  tin*  S-titih  i;i»v«*rnni»*iil.  |ir»ilMl-i\ 
■  f  •  !'.••  •  ir<-iifu»t.iiit*  that  tlii'V  ar»»  ni'in*  it*««*nl.  ari-  I.ir  inun*  di-t:ii4'ilr  iii.tik>-d 

•  !.:      1  !ii..ii  iii'\  .in-  in  til**  lii*t'»rv  fit  i)i**  Kmili-li  •  •■iiolitiitiiin.     And  |»*rli.i|>-  tK» 
,■•.  ,  .■    ir.c  >.•!*•  K  |i:i>).  illii-nl*  ;itl'<rd«  ii  •  !i*:iri>r  ciui  id:ilii»li  ••!    tin*  nl><*i-ur**  :i!ld     III! 
'.«  *  •    ::^«  in  tli*'  !i."tiirv  **\  t  Lf  ii>}ir«*-fn;  itii>ii  iiiid  i**>it-liliit-.iin  <•!  <iiir  •  ••itn;i-% .  li.-m 
r.'.i  :>--!. t«  iir  MUtli-  r:!:***  that  li.kVt*  \u:  \jm-u  addm  t-il.      li'Jt  .k  i».tr(ii  u!ar  <!>•  u--iiiU 

Tl 


06  OP  THE  COUNTRIES  SUBJECT 

^Qg-,  *  However,  Sir  Edward  Coke,  and  the  politicians  of  thi 
•J  ceived  i^reat  difficulties  in  carrying  on  the  projected  unia 
were  at  length  overcome,  and  the  great  work  was  happily  effect 
Anne ;  when  twenty-five  articles  of  union  were  agreed  to  by  the 
of  both  nations;  the  purport  of  the  most  considerable  being  as  fol 

1.  That  on  the  first  of  May,  1707,  and  forever  after,  the  1 
England  and  Scotland  shall  be  united  into  one  kingdom,  by  the  hm 
Britain. 

2.  The  succession  to  the  monarchy  of  Great  Britain  shall  be  the 
before  settled  with  regard  to  that  of  England. 

3.  The  united  kingdom  shall  be  represented  by  one  parliament. 

4.  There  shall  be  a  communication  of  all  rights  and  privileges 
subjects  of  both  kingdoms,  except  where  it  is  otherwise  agreed. 

9.  AVhen  England  raises  2,000,000/.  by  a  land  tax,  Scotland 
48,000/. 

16,  17.  The  standards  of  the  coin,  of  weights,  and  of  measureS] 
duced  to  those  of  England,  throughout  the  united  kingdoms. 

18.  The  laws  relating  to  trade,  customs,  and  the  excise,  shall  be 
Scotland  as  in  England.  But  all  the  other  laws  of  Scotland  aha 
force;  though  alterable  by  the  parliament  of  Great  Britain.  Y 
caution :  that  laws  relating  to  public  policy  are  alterable  at  the 
the  parliament:  laws  relating  to  private  right  are  not  to  be  altere 
evident  utility  of  the  people  of  Scotland. 

^tp-|        *22.  Sixteen   peers  are   to  be  chosen  to  represent  th^ 
^    Scotland  in  parliament,  and  forty-five  members  to  sit  in  t 
Commons.* 


of  this  8ubj<K't  would  far  exceed  the  limits  of  a  note,  and  will  be  reeerv* 
occasion.  But  for  an  account  of  the  parliament  of  Scotland  before  the  i 
laws  relative  to  the  election  of  the  representative  peers  and  commoners 
i^hall  refer  the  studious  reader  to  Mr.  Wight's  valuable  Inquiry  into  the  2U, 
of  ParfinmniU  c/drjii/  in  iScotland.  (Quarto  ed.)  It  is  supposed,  that  we  owe  tl 
of  parlinnient  in  England  to  the  accidental  circumstance  that  the  barons 
sentatives  of  the  counties  and  boroughs  had  not  a  room  large  enough  to 
all ;  hut  in  Scotland,  the  three  estates  assembled  always  in  one  house,  had 
presiilcnt,  and  deliberated  jointly  ui>on  all  matters  that  came  before  them 
judicial  or  of  a  legislative  nature.  ( Wight,  82.)  In  England  the  lords 
alwavs  stvled  one  of  the  three  estates  of  the  realm ;  but  there  is  no  auth< 
ever  vote<l  in  a  bocly  distinct  from  the  lords  temporal.  In  the  Scotch  p 
three  estates  were,  1.  The  bishops,  ahl)ots,  and  other  prelates  who  had  a 
nient,  as  in  England,  on  account  of  their  benefices,  or  rather  lands,  whic 
ojpUr,  i.e.  immediately  of  the  crown :  2.  The  barons,  and  the  commissioi 
who  were  tlie  rejjresentatives  of  the  smaller  barons,  or  the  free  tenants 
3.  The  burgesses,  or  the  representatives  of  the  royal  boroughs.  Craig  a 
ratum  cxse.,  nihif  legis  vim  habere,  ntM  quod  omwiwiy  trium  ortiinum  consensu  ennjuneUt 
i*a  tumeu  ni  uniujt  cuju,tque  oniinin  per  sc  major  parx  cojisentientt  pro  tofo  ordine  m^t 
efintroviTti,  an  duo  online^  dissentienU  trrtio,  (piasi  major  pars,  legcn  condere  pouin 
heg^intnn  boid  omncs^  et  tpticunquc  de.  hoc  re  srrip^terunt,  pertinacissimi  tuentur^  alioq\ 
trrr.^innrm  (ertii  ptusint  ronsentin:.  (De  Feudis,  lib.  i.  Dieg.  7,  s.  11.)  But  8om 
since  j»n'sume<l  to  controvert  this  doctrine.  (  \\\(/h(,  83.)  It  is  strange  tht 
<laniental  j>oint,  wliich  was  likely  to  occur  frequently,  should  remain  a  sul 
jind  <'0!itroversy.  But  we  should  now  })e  incline<l  to  think,  that  a  majoritj 
•  •states  could  not  have  resisted  a  nim'ority  of  each  of  the  other  two,  as  it  ca 
t»up|>osed  that  a  majority  of  the  spiritual  lords  would  have  consented  to  i 
whii'li.  from  tht^  year  1587  to  the  year  hVJO,  were  enacted  for  their  im^ve; 
finally  for  their  annihilation.  At  the  time  of  the  union,  the  Scotch  parlian 
only  of  the  otlier  two  estates.  With  reganl  to  laws  t»oncerning  contracts  ai 
and  }»erhaps  also  crimes,  the  law  of  Scotland  is  in  a  great  degree  conformal 
law  ;  and  this,  prolmbly,  was  owing  to  their  fi^eijuent  alliances  and  connectioi 
and  the  continent,  wliere  th«  civil  law  chiefly  prevailed. — Christian. 

*  By  the  25th  article  it  is  agreed,  tliat  all  laws  and  statutes  in  either  ki 
as  they  ire  contrary'  to  these  articles,  shall  cease  and  bot^ome  void.     FVoi 
Edw.  iV.  till  the  reign  of  Ch.  II.  both  inclusive,  our  kings  used  f^requentl; 
72 
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liv  sixteen  jiOi-rs  df  S4*f>tlaii<l  nhull  have  all  iirivile^rft  of  piirliuincnt; 

;ii'«-i>  *'i  S'utluiKl  •«liall  In'  iKriTrt  of  (iivat  Hrituiii,  uiitl  rank  next  ullvr 

i\i%'  f»anii*  (lr:xn-«-  ut  tlio  time  of  the  union,  and  nliall  have  all  privileges 

.  e\i-i|it  hitting  in  the  House  of  Lonls,  and  voting  on  the  trial  of  u 


"•ri'Mh  ;k  r::;ht  t'l  iiiiri*|iP*Ht>iii«Ml  t<>wii<<  f»t' "i^^ndin;;  iiioi]|)H*rH  to  I'arliunmnt. 
'.r.f  it.i-  I  nT>i/;itt%e  \«ii.<«  i'X**r«'i<*i*«l.  WiiM  in  tin*  :i*.M')i.  II.  who  ^;iv«^  this  jtrivilcfeo 
L  .  .tj.>l  It  .-  r«  iii.irkaMi*.  thai  it  wa**  ul4«i  tlif  tir^t  tiiiu*  that  th«*  h';!:ditv  of  thiit 
.-      ■.«'>•!.•  ii*-l  ill  the   llmiM*  of  <.*oiiiiiii»ii<i.  (lilt   it  Wiu<  tlifii  at'knowIiHl^iil  liy  a 

:  l^'i  :•.  7  .  ' '  '"I.  ./  '.r.  'Jl  AfurfK  l»i7r»-7.i  Hut  iiotwithMandin;!  it  in  a  p'ni*nd 
.r  .i-.»    !li»T  !l..   kiiij  •  an  m-M-r  Im*  ilf{iriv<-<l  «if  hi**  pri-nipitivi"*,  hut  liy  th«*  «'h'ar 

^.  w  .'-1-  ..;  .til  .1.  r  III  |>iirll:LiiM-iit :  y*-t  it  lia«  lifi-n  ilinu;!lit.  fn>lil  this  liL<»t  iirtirle 
'  ■  •  ■.'  !i.  N..I*  T:i.-  |.ii ni.Miivi-  III  ihi*  «  i«»\vm  i-  virtually  ahrtt^rafiil.  us  tlifox- 
;!  ^«  ..'i  I,. .  •■-•.ii  ily  lif-iiiiv  lilt*  |»r(i{Mir!i<>ii  «»f  I  lit*  r«'j>r«*»«*ntati\»*H  ft»r  tin*  two 
»      .""^  ••  I  /*■■.•.  /.  .  ♦  "i''«.  "•*.     YVi/-  jWi'ii.-i-  f>.  'fulfil'.  /iVi».  <i»i'/  *S''wi''«fi'.f  /^iM'  "/*  tUfct, 

I  ^-   •.-  ■  ijr i.  that   thf  iiiiMh*  (if  thi-  «-lfi-tiii|i  of  tht*  ]H>fr4  and  tlit)  niniMKinH 

•.  v.'-i  \\  lift  .1*  t  |ui«f<|  ill  till*  |ijirliainfiit  nf  S'otland.  whi<-li  was*  attrrwanis 

»:.:.■ -i    .iiid  luadi*  part  ^f  ih«'  a<-t  <>f  uiiioii.    And  hy  that  *'taluti*  it  was  rMai't«N|, 

.-   i'       '..rii' If  I-.  ISO  .^)i,,ii|,|  U'  i'h*<'ti>fl  h\  the  *>hiri"<.  and  I'l  hy  thf  lMipiuj:hH : 

•\   ■■'.    K  l.iil-'ir.di  -h'liild  •'h'<*t  Diif,  aiiil  that  tin- i»lh«T  r*iyal  iHirmi;!)!- '>lii»uM 

>i  :•.*  •  *   ••.'\»-%-u  <i>iiii  (-.  un>l  that  i*a<'h  di-trirt  "htinhl  roiurn  nni*.     It  wa»  al*««i 

r*  .i!  »j--  !-*-r-i<ii  *h"'ii«l  i'h-«-t  iir  Im»  *'h'<'t»*<l  mi«*  nf  tin*  4-'».  hut  whn  wnuld  hav«i 
i"  \'  i-t  •  Iti  Tiiiif.  iir  "t  ••i-iiiir  i*hN*t»*d.  u  ri'pr»'*«'ntativ«'  of  a  f»hiri»  or  a  iMirnu^li  t4» 

•  ■:*•  ?  ',  •!  "s  ■•tl.iii'l.  Il**n<-t>.  till'  i'l«U»-t  •'••II  of  aiiv  S<'i)trh  |H'»T  raniiot  hi*  fli'<*t<>ii 
-  4'.  -.  :  :.-..  iii.it :vt-. ;  f'l  h\  till-  law  «if  S'ntljiiiil.  prinr  t<»  thv  uiiittli.  tli*-  ♦■Idot 
^  '.'.  'i  ;  ..  r  w  I-  Ml'  .i|..ihh'  iif  nittiiic  in   ih**  S-iit<h  parliain'-iit.     (  H'l.//..'.  •Jrt'.i.) 

••■•   •      •-    ».'•  -tv-'.i*  !iirv   ri-.i*i»h   fur  thi-  ri-iintittn.  whirh  wmild  nut  imiuhIIv 

•?.•   •  \-  .'i-:  -ri  .it  .ill  tlif  i»th«T  ••••n«  tif  a  j r.     Ni'ith«T  fan  hUi'h  «*ldi'"*t  !»«>n  In) 

..  I-.  ,  ».»..l!..i  :4ii*|  \i.fi-  111  u  frt>«*h«tMi>r  li»r  any  r«iiiinii«»iiin«T '»f  a  shir*',  tlmufih 

.•I  il.Tit-i  .1-  w  I-  hii»'ly  th-tt^rniitif*!  hv  thi*  h^'U-***  i»f  hipU  in  tin-  «'a-»' nf  lonl 
r   'i  ^•'    17'  ..      H'lt  th»*  •■lih*»f  -•HI-  i»f  .'^•••••trli  I p*  niav  rfpri'-^-nt  anv  |'lar«»  in 

.-  t:.  ..'14  -i  ■  iJ  //■•'.  /''•■.  VI. i  'Hm-  !«'•  -Liiiit*-..  '.»  Ann.  «•.  '».  ami  ,\  \  ^m-h.  II. 
'*  ■  :.»■   M.:.-r,:-  ..;   -hi:.,  .md   !iH*nihf;--»  Imi-  hiiroDjh-  t«i  h.ivt*  r^ -|H*i-l;\i-i\  iViMi'. 

.1    '.  ■  i'«'  »■>!  ••--•':•.    •  ■iiitMi>'d   I'l    KiiL'l.oid.      I^it   a  i'i'!M:M:--i' 'n- r  ^f  a  ^hiii' 

I  *'- -       i  1-  '     i!.  \  .r  I-  .1  j'-iH-r.il  Mill-  that    ii"iii-  iaii   U«  *'h'i-ti'd.   hot    ih"-'-  wh«> 

;r    ..    J*  I  \,..|   p]i  f},,.  riiiitrarv  n  i^  ihtfrtiiin«-d   hy  a  •-«>inniitlii- nf  ihi* 

••       •  -    •:   rh«    •  .1 t   \Vi;;t«iWM  in   177'».    '1  !*••:.  I**!.-  ir  wa-  -ii|  |«-««l  that 

----  ■ -.  '•  i\  •\»»\  it'i-r-'-i-nlativi*  iif  a  !"»iM'ijli  -Ii«'tiM  h.*  adni:! I '-d  .i  hi i ?;;•»*■»« if 
■  *-■•  ;j  ,«  «}.].  h  h«  r-  I  •^••'•■nii'd.  ■  U';/.'.  |o|.i  It  »:;ii  h'lM^  i:«ii»r.ill\  fiin*  in 
'^  ■  ■•  i  ti..t'  til'-  ■|j.ihtit  .ifi'»n*  «'f  ill'*  •■h-'T'ii- aii  I  •■li-itfl  aif  th»*  -aiiii- ;  or 
'    "  "•    •'  'I   •  r:j*.t  t"  •■!'••■!    iri*  iiinvi-rtihh'  ti-rpi-.      I*|'i'ii  «»«'!ii»'  futiir**  •»•■«  a-in|i  I 

•  ».      •  '••  I  •    .•    fl.-i!.  in  tin-  •»ri^in«»l  p-j-i'-t  n!a!i>iii.  th«y  wi  p»  uni\«'r-ally  tli«» 

*'  ■      »      '.!'•■  *■!!•.*  ;nj  iirih'r-  h;iv»'  l-ti'ii  ti:  I'h'  in  tht*  h^ii^o  rif  Li*rd*  p"-jK'<*t 

•  ^  '-•-:■  '  *»■  -i!  iTid.  <^''i''  ii  Atiii*',  in  tlii-  -t  ■. '  ii:li  xi-.u*  i«f  h»-r  rfijn.  h.nl  I'ltMliHl 
.*-      •   !,»'.. ■'•:->.•. -v.  -hiki- <*t    IV'VtT.  Willi   f'-nnind'T  in  tail  t»»  lii"  •♦••und  **^\\. 

•   -^  ■  *  »•.     fi  s,   .•■,.!  1     .ilid  iii'.in  th.   iM-T  Iif  .riiiii.ttv.  IT'**^-'.*.  it  Wa-  r Ivnl 

r  .•    ■     .?.■■.•.■:    ^     ?i..'i-i  ■  I  i.ni:n.'  t  »  -:t  iji  T'i'-  h-'M !'  | r^  hv  viilM--  'if  .i 

>•*  i  Mi  1.  •  th'  _•»••.»!  -.-al  II*  <i!i'.it  |ii;T.i;ii.  .mil  i\!iii  ii'iw  »it-  in  tlit»  |ai-li:inii*nt 
?  •  ".     .    ;.  I  i  ?.  ■  ■  jli?  !■•  \.i?i-  :n  till*  ••h-«-Th'n  ••!   ll;»-  -i\ti-«n  |  ••t-r*  wlin  aii*  to  n-- 

•     ;..'■..•-«■     ■•!  Ii   •!    .?.    |.  I!  I   .i!Ui-!ll. 

'*.•  ■'  !I."..!'  ■  I.  I",  iij  )  •  '  ii  •  PMt>'.l  ihik'- iif  rii.in'lon.  it  w.it  r«-"lv«' I  hv  th«- 
'.     -""    '■■    !••  ••■:.*■■•.  17  1 1 .  til  it   n«i  i-.ij.  nt  "1   li"n-"ir  ;:r.i!i!t'l  T.i  .iii\  j r  of 

•  •  •.    ■.^  f.  ■••*»-    It'  .  ■      ■   '^.    rl.iii'l  .it  th'-  t:'!i"  «if  th»-  unii'ii.  -h  'm!-!  inlitli'  hini 
»•!   I'li- 'i*       \  ■■.%.•', -r  ii|.|:iij  ihi^  ri'-tilti?  I  in  \z.\\**  jr*  it  itt!"*  m-*' ?«»  th'- '^  I'ti'li 

fc*.  1  •■    Th u  .4i:'l    !.'  r  in'.iti-trv.  >«'t  a  !•■«  \iMr-  .i*'t  rw.iii|-,  uht-n  tlii-  diiki' 

i  .-i.  1....;ti.*  •'.•   .  I  !  .  ?  S'lw.iv.  thf  iii-\r   in  r'-nia-n-h-r.  an  int.ui'.  ivh".  n|"in 

ij   ••'    ij"  .    I  ■  •  •    -ii'-d    Ti.»'  kin::  f'lr  a  writ  tif  -iiiiininn-  a*  thik*-  "f  !*"\'*i  ;   lh*» 

••  *.•     •Jl.*,    .OJ...1    I  II    M.f    {■'th    l*«*«-»'nih.  r.    IT1'»,   and    th*-   <  !aliM   a-   hi-I.-ri*  ili-- 

H..    :»,.-   ,rj<iM..  nr.  1   /'  H'-i#.  .*»•*■.•.■    Hut  in  I7>'J  tin*  ilijk«'  of  Ihi'iiii'im  ilainnd 

\  .'•*•      •"  T'- ill  1  .'I     .Old   til*'  •nil— li««n   h.-.iitf  p-f'-iri-d   !•»  thi-   indj'-.   tli«\    wi-r** 

:•.*.     ■•  ■■!   II.  -11.  •Iii»  :!i.-  I r»  of 'Null  Old  an*  n"t  di-.ihh'il  fp»!n  r i^:nJ.  -nl>- 

!- ■  •*!•■  'ir.  iiii.  .1  |.i'.-nf  iif  }ii»«-r.i':t'  '»f  «ir«'al    Hritaiii.  witli  all  ihf  )'M\il»'j»*-  iii- 

,•..•..  I'|.ii  »!,;.  \i  rh«'  I'trd-  riTt:th'd  loth*'  kini!.  that  th*-  writ  -if  -in:inion* 
(<•-  all-iwi  -I  t<i  th*-  'hiki-  of  Hraiid'>n.  whi»  now  i-njovn  a  -eat  a«  a  Hnti-h  |h>it. 

TJ 
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These  are  the  principal  of  the  twenty-five  articles  of  union,  whic' 
and  confirmed  by  statute  5  Ann.  c.  8,  in  which  statute  there  are  i 
of  parliament  recited;  the  one  of  Scotland,  whereby  the  church 
and  also  the  four  universities  of  that  kingdom,  are  established  fbi 
8ucceedin<^  sovereigns  are  to  take  an  oath  inviolably  to  maintai 
the  other  of  England,  5  Ann.  c.  0,  wherebv  the  acts  of  uuiformil 
and  13  Car.  II.  (except  as  the  same  had  been  altered  by  parliai 
time,)  and  all  other  acts  then  in  force  for  the  preservation  of  tl 
England,  are  declared  perpetual;  and  it  is  stipulated,  that  even 
king  and  queen  shall  take  an  oath  inviolably  to  maintain  the  sami 
land,  Ireland,  Wales,  and  the  town  of  Berwick  upon  Tweed.  And 
that  these  two  acts  ''shall  forever  be  observed  as  fundamental  ) 
conditions  of  the  union." 

Upon  these  articles  and  act  of  union,  it  is  to  be  observed,  1.  1 
kingdoms  are  now  so  inseparably  united,  that  nothing  can  ever  c 
again,  except  the  mutual  consent  of  both,  or  the  successful  resista 
upon  apprenending  an  infringement  of  those  points  which,  whc 
separate  and  independent  nations,  it  was  mutually  stipulated  shoa 
mental  and  essential  conditions  of  the  union."(^)  2.  That  whateve 
*Q81  ^^^"^cd  "  fundamental  *and  essential  conditions,"  the  presei 
^  two  churches  of  England  and  Scotland  in  the  same  state  tk 
in  at  the  time  of  the  union,  and  the  maintenance  of  the  acts  i 
which  establish  our  common  prayer,  are  expressly  declared  so  to 
therefore  any  alteration  in  the  constitution  of  either  of  those  el 
the  liturgy  of  the  church  of  England,  (unless  with  the  consent  oft 
churches,  collectively  or  representatively  given,)  would  be  an  ini 
these  "fundamental  and  essential  conditions,"  and  greatly  endani 
4.  That  the  municipal  laws  of  Scotland  are  ordained  to  bo  stil 
that  part  of  the  island,  unless  altered  by  parliament;  and  as  th 
has  not  yet  thought  proper,  except  in  a  few  instances,  to  alter  th4 

with  regard  to  the  particulars  unaltei*ed,  continue  in  full  force 

t 

(•)  It  mny  Jnotly  he  doubted  whether  even  rach  nn  Id-         To  illastrate  thh  matter  n  littloi^ii 

friniT'^iK'iit  f  though  a  manifett  tireAch  of  gotxl  faitlu  iiiileM  meiit  to  repeal  or  alter  tlie  act  of  nnifo 

ione  u|M>n  thi*  nuMt  pretvinf;  neoeaMity)  would  of  itaclf  di«-  to  t!iittl>Ii»b  i>piMCop:ioy  in  ^'coUllnd,  wo« 

f'llve  the  nnion:  for  the  bnn>  idi>aof  aHbitc.  withont  a  i)owi>r  of  authority  W  Kufliciently  ralid  and 

•»>»inewht>ro  vi>i«ti'd  to  alter  every  p'irt  of  itH  Ihwh.  la  tho  witlitftHOdinR  such  an  act,  tlie  nnkm 

height  of  itoIUiciil  alwunlity.    Tlie  truth  iHHTtw  to  be,  that  broken.    Nay,  each  of  these  meaaunM 

hi  Hiich  iin  nf>rjn»riitr  union  (wliich  i^  \vi*ll  diMtiniinuxhed  bv  honourablv  pnrMuM.  if  rcapectively  as 

a  very  I»>Hrn<Nl  ]»rpl:ite  from  KfmUratr  nllinnof^  where  «ich  mentM  (»f  it»  KnglUh  chnrrn,  or  the  ki; 

an  iiifrinp>nii-iit  w«miM  ct^rtninly  roM*ind  \\\^  C(»mpact)  the  it  should  K«*m  neith«*r  prndent,  'oiotyif\ 

two  riintr.iotnitc  Htite;*  are  totally  annihilated,  without  any  pnA  f  lith,  to  venture  upon  either  of  tl 

]M)Wi*r  of  a  n>viv  d:  and  a  third  arixeA  from  th<'ir  coi\|unc-  t;ine«mN  exertion  of  the  inherent  powet 

tion.  ill  which  all  the  rifchta  of  eoven>iKnty.  mid  i>:irticul:irly  the  iiwtanci'  of  mero  individnali.    , 
th:«t   of  Ii-^ihI  ition.  miut  of  nco-wtity   rcaide.     (Snt  War-         So  iincn*d  indee<l  are  the  lawa  abon 

l*urtoir<«  Alltinc«'.  VXt.)    Ilut  the  wanton  or  imprudent  ox-  tecting  4*acIi  church  and  the  Enffliah  Ui 

ertitui  of  tlii4  ri);ht  wi>nld  ]>n>lNib|y  ndxe  a  vi>ry  alarmiiiff  in  tho  rep'iM'y  actn  both  of  17A1  aiid 

f**rment  in  tlic  minds  of  individuiila :  and  therefore  it  ia  expmaitly  dian hied  from  aMentlnff  to  th 

hinted  abovo  that  Huch  an  attt-mpt  might  endanger  (though  of  either  theae  or  the  act  iA  nttlemeiit 
by  DO  meauA  lieUrtty)  the  union. 

(Gth  June,  1782.)  But  there  never  was  any  objection  to  nn  English  peer's 
pcerapo  by  dosoont ;  and,  theroforo,  before  the  last  decision,  when  it  was 
fcr  an  Englisli  title  upon  a  nol>le  family  of  Scotland,  the  elde«t  son  of  t] 
was  created  in  liis  father's  lifetime  an  Knplish  peer,  and  the  creation  w 
by  the  annexation  by  inheritance  of  the  Scotch  peerage.  On  the  13th  of 
it  was  resolved,  that  the  earl  of  Abercorn  and  tlie  duke  of  Queensbury, 
chosen  of  the  number  of  the  sixteen  jieers  of  S<*otland,  having  been  ci 
Great  Britain,  there>)y  ceased  to  sit  in  that  house  as  representatives  of  th< 
the  argument  in  Ann.  7?r/7.  for  1787,  p.  Oo.)  At  the  election  occasioned  b 
lution,  the  dukes  of  Queensbui-y  and  Gordon  hud  given  their  votes  as  |>e< 
contrar}'  to  the  resolution  of  17O0,  in  consequence  of  which  it  was  resoV 
1787.  that  a  copy  of  that  resolution  should  be  transmitted  to  the  lord  p 
land  as  a  rule  tor  his  future  proceeding  in  cases  of  election. 

The  duke  of  Queensbury  and  m;»r<juisof  A>)ercorn  had  tendered  their  \ 
general  election,  and  their  votes  were  rejected ;  but  notwitlistanding  the 
tions,  on  23d  May,  1703,  it  was  re^?olve<l,  that  if  duly  tendered  they  ougfa 
counted. — Curistian. 
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•■i[i:il  or  rommtin  laws  of  F«iiir|an<l  iin».  ;:iMii'nilly  spoakiniif.  of  no  force 
;y  ill  S<*iitlaii'i;  uipI  «>!'  i-iHiHoqiicnco.  in  tla*  iMiHiiin^  (.-omincntario;!!,  wo 
f  wry  litth*  <N-c;iHioii  to  ninitinii,  any  fiirtiivr  than  soinetiuioK  liy  way 
atti*n.  till*  municipal  iawH  <tt'  that  part  of  the*  unito<l  kingdoms. 
»wn  *i|'  UiTwirk  ii|HMi  Tw»»*'«l  wan  originally  jmrt  of  tin*  kin^-  r*u<i 
•.*(jtlun«l;  ami.  as  p*nrh,  was  for  a  tinu*  iv<lii<'oil  *liy  kin*^  ivlwani  ■- 
le  |Mr«^-Hf«ii»n  «»f  th«*  (-rown  of  Kni^lanii:  and  diirin;;  hiicIi,  itH  MihJiM'tion, 
•i  ln»in  that  priinv  a  t'liarter,  whii-h  (after  its  sul>t«e<piont  cession  l»y 
liallfri.  ti»  U*  tMri'Vor  iinitiMl  to  thu  rn>wn  antl  realm  of  Kn inland.)  wa^ 
1  hy  kitii^  K<iwanl  III.  witli  nomv  additions;  ]>artii*ulariy  that  it 
•  iTiivt-niffl  l»y  tho  laws  and  usii^os  whirh  it  enjoyed  diirin;^  the  time 
ViexandiT.  that  i^^.  U'tort*  its  rediietion  hv  I'Iflward  I.     Its  eonstitiition 

lU'xiilK'il,  and  put   u|>«»n  an    Knirlisli  f«N»tini;,  hy  a  charter  of  kini; 

:    uTfi  all  its  lilM'rties,  franchises,  and  customs,  were   contirmcil    in 

tit  hy  the  !»tatiit«*s  2:2  Kilwanl  IV.  c.  K,  and  2  Jac.  I.  c.  2H.     Thou;;h, 

.  it   h;ith  -^tnif  l«M-al  peculiarities,  derived  from  the  ancient  laws  of 

/  \x-i  it  i-^  «"lrarly  part  of  the  realm  of  Knifland,  hrin^  rrprt'^rnte»l 
-M«  .*  Ill  the  houxi*  lit'  (*ommi»ns,  aii«I  ImmhhI  hv  all  Acts  id'  thr  nritish 
at.  whi-thcr  HjH'i-ially  named  or  otherwise.  Ami  therefore  it  wa»*.  ]ut- 
«-rt!ii'in-lv.  dei-larrtl.  hv  statute  20  <ieo.  II.  c.  42.  that,  where  l!iiL!l.ind 
:it'!iti'iM*-d  in  any  Art  of  parliament,  the  same.  notwitliManilini^.  hath 
I  U-  di-i'iiifii  t«i  «-<>iu}>ridieiiil  the  tlominioii  of  Wales  and  ti>wn  of  Ih*r- 
»n  T\\ «•«••!.  And  thoiiirh  certain  «d'  the  kin;;'s  writs  or  ppMfssrs  of 
.*  tfl'  Wt"«Tmin?»ter  *!•»  ni»t  usually  run  into  Berwick,  anv  mon»  than  the 
:iy  «<f  Wall--,  yrt  it  hath  hern  sidt'innly  adjuil:;«'<l>7^  that  all  pPfii'i^a- 
•.  a«i  th«»-i«*  i*\  //i>f/i'/.r//i '/.<(.  ]irohihiti«Mi.  /m^n'tis  rnffus,  rrrtwmri,  i'c..  may 
lU-rivif-k  a-  wi-ll  a-*  to  ev«TV  other  of  the  dominidiis  of  tlie  cn»wn  of 

and  that  in*iii'tmcnts  ami  other  local  matters  ariMni^  in  the  town  of 
Tiiav  !•••  trii  d  hv  a  jurv  of  the  ci»untv  i»f  NorthuniU'rlaml.* 

■  •  •  •  • 

In*!ai.d.  ih:ii  i*«  >tlll  a  liistinct  kini^doiii.  tlnMii^h  a  dcftenilent  sutMirdi- 
j'l->*it  It  \\a-  ••nly  niiitU-il  the  ilomjiiiiiii  nr  lonUhin  of  Inland.' A> 
kiiij  -  -tvh*  wao  no  other  than  it-nniuu^i  Ifi^trniir,  lonl  of  Irelaiiil.  till 
ty-tii:rl  year  of  kiiii;  Henry  the  Kii;hth.  when  he  a»*suiiied  liio 
kisij.  whi- li  i-.  ri-e.i:r|,i^,.,|  hy  aet  «>f  parliann'iit  o.")  lien.  VIII.  r*i(n 
!.  a-  ><-"tlarid  ami  Kn:;ta!i<l  aiv  now  i»ne  anil  the  s:inie  kiiii;-  *• 
1  \\\  ill!*  r  ill  tli«*ir  niiinii-ipai  laws,  so  Khi:l:n)*l  and  In*lanil  are.  on 
r  hahd.  •i.*!:n«  t  kinj>l»ins.  and  yet  in  p*m-nd  ai^n'C  in  their  laws. 
(•-i.tiiTo  «>f  Irelaiiil  am*,  for  the  most  part.  ite-i*enileil  tn>m  tht*  Kni^lish, 
it«  d  i:  a*  a  k.h  1  if  I'llony,  atter  the  c(»m|Ue<»t  of  it  hy  kim;  lliiirv  tin* 
aT.d  the  i:i\\-  i»f  Kiiiclanii  Wi*n»  then  receivtnl  and  -worn  to  hv  the  Irish 
-«iiihi--l  at  the  i-'Miiiejl  t»f  Li<imon*.M  )  And  a«»  In-lanil,  thus  eiMi«|Uerei|, 
and  :;'»viriieil.  still  etintinues  in  a  state  of  dependence,  it  must  nere-- 
;i:-*nu  to.  and  he  ohliire«l  hy,  such  laws  us  the  BUperior  state  thinks 
t  pr^*"«rrihe. 
lime  'if  tl.i-  •  omnie-t  the  Iri-^h  wen»  ir»>verniNl  hv  what  thev  call'il  the 

•  *  • 

aw. -Ml  st\lfl  tVoni  till*  Irish  name  of  iudiri^,  who  were  ilenoniiiiat4*ii 
k  Ihit  kiii^  .h»liii.  in  the  tweltth  vear  «»f  his  reii^n,  went  into  Inland, 
^"•l  «.%.  r  \mli  him  niaiiv  aide  Kii;e-»  of  the  law;  and  there  hv  his  l.tters 
1  rij^ht  «•!  thi*  «himinioii  of  eon«)Ue*«t.  i*^  siiiii  to  have  onluiiM**!  auil  eMa- 
lai  Ir»  :.iii  I  -ii-iiild  U'  :;overne«l  hv  the  laws  of  Kni^laml  :■  I)  whieli  hitei*** 
r  hMviari  t  -iki    m  •  appridteiids  to  have  U'en  then*  ci»ntirmeil  in  ]>ariia- 

•f  «    I.  1-*     :  *  :    >^4'J.    J?ih'«  1A&.  •  4  Tti«t  UA.    £Jai.  Si-'iivr'*  :*ut««<  Irviiii,!.  ;..  111;. 

j^      :!•.:%:    J'J.     .oui.  11  (i«M.  I.  «.  4.      nlil.  Uii^li<«. 

.!•  \  iiitfh.  ^H.    3  frju.  Ibv.  ^5.    7  Krp.  £1. 
W-.»   ;«  M.n  III.  (M  I  liwt.  141. 
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•  i-A/»rf*  iif  ili».  Kinij  '  •.  «'i»wli»,  in  2  Burr.  ■<'t4.  whoro  tli»»  iNtiiotitution  nf  th^*  town 
c  uf-'M  Twtf'l.  nii.l.  iii'lttNl,  the  prefo^utivo  m^  tu  dominion  extra  Itnut  Hritain. 
.U^ratidy  diM'u«-<*«l. — <  *iibi.^tun. 
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mcnt.  But  to  this  ordinance  many  of  tho  Iriah  wore  averao  to  co 
Rtill  Htuck  to  their  Brchon  law :  so  that  both  Henry  the  Third(n)  ai 
the  First(o)  were  obliged  to  renew  the  injunction ;  and  at  length,  in  a 
holden  at  Kilkenny,  40  Edw.  III.,  under  Lionel  duke  of  Clarence 
lieutenant  of  Ireland,  the  Brehon  Law  was  formally  abolished,  it  be 
mously  declared  to  be  indeed  no  law,  but  a  lewd  custom  crept  in  of  1 

*1011  "^"^  y^^*  ^^^"  ^"  ^^^  reign  of  queen  Elizabeth,  the  *wild  n 
J  kept  and  preserved  their  Brehon  law,  which  is  describedCji)  to 
**  a  rule  of  right  unwritten,  but  delivered  by  tradition  from  one  to  \ 
which  oftentiuies  there  appeared  great  show  of  equity  in  determining 
between  party  and  party,  but  in  many  things  repugnant  quite  bot 
laws  and  man's."  The  latter  part  of  this  character  is  alone  ascribed  t 
laws  before  cited  of  Edwanl  the  First  and  his  grandson. 

But  as  Ireland  was  a  distinct  dominion,  and  had  parliaments  of  its 
to  be  obRcrved  that  though  the  immemorial  customs,  or  common  law,  c 
were  made  the  rule  of  justice  in  Ireland  also,  yet  no  acts  of  the  Eng 
mcnt,  since  the  twelflh  of  king  John,  extended  into  that  kingdom 
were  specially  named,  or  included  under  general  words,  such  as  "  v 
of  the  king's  dominions."  And  this  is  particularly  expressed,  and  1 
given  in  the  year  books  1(7)  **a  tax  granted  by  the  parliament  of  Eng 
not  bind  those  of  Ireland,  because  they  are  not  summoned  to  oar  pa 
and  again,  "  Ireland  hath  a  parliament  of  its  own,  and  maketli  and  alte 
and  our  statutes  do  not  bind  them,  because  they  do  not  send  knig] 
parliament,  but  their  persons  are  the  king's  subjects,  like  as  the  iiim 
Calais,  Gascoigne,  and  Guienne,  while  they  continued  under  the  kin 
tion."  The  general  run  of  laws,  enacted  by  the  sui)erior  state,  are  s\ 
be  cttlculat^Hl  for  its  own  internal  government,  and  do  not  extend  to 
dependent  countries,  which,  bearing  no  |)art  in  the  legislature,  are  not 
in  its  ordinary  and  daily  contemplation.  But,  when  tlie  sovereign 
power  sees  it  necessary  to  extend  its  care  to  any  of  its  subordinate  < 
and  mentions  them  expressly  by  name,  or  includes  them  under  gene 
there  can  he  no  doubt  out  then  they  are  bound  by  its  lawR.(r) 
*10^>l        *Tlie  onginal  method  of  passing  statutes  in  Ireland  waa 

"-'  same  as  in  England,  the  chief  governor  holding  parlianu 
pleasure,  which  enacted  such  laws  as  they  thought  proper.(*)  But 
being  made  of  this  liberty,  particularly  by  lord  Gormanstown,  dep 
nant  in  the  riMgii  of  Edwanl  IV.,(0  a  *^-t  ^f  statutes  were  then  enac 
10  lien.  YII.  (Sir  Edward  Poynings  being  then  lord  deputy,  whenw 
calliH.!  Poynings*  laws)  one  of  which,(w)  in  onier  to  restrain  the  pow< 
of  the  de]»»ty  as  the  Irish  parliament,  provides,  1.  That,  before  any  par 
summoned  or  holden,  the  chief  governor  and  council  of  Ireland  shall 
the  king,  under  the  great  si»al  of  Ireland,  the  consideration  and  cauM 
and  the  articles  of  the  acts  proposed  to  be  passe«i  therein.  2.  That 
king,  in  his  council  of  Kngland,  shall  have  considered,  approved,  op  a 
said  acts  or  any  of  them,  and  certitied  them  back  under  the  great  se 
land,  and  shall  have  given  license  to  summon  and  hold  a  parliament 
same  shall  be  summoned  and  held ;  and  therein  the  sai<l  acts  so  certifi* 
other,  shall  be  pro])oscd,  received,  or  rejected.(?r)  But  as  this  proci 
law  from  hiring  i)roposed,  but  such  as  weiv  pr(»conceive<i  before  tno  j 
was  in  being,  which  occasioned  many  inconvenienci's  and  mode  fV*equei 
tions  necessary,  it  was  ])rovided  by  the  statute  of  Philip  and  Mary,  be 
that  any  new  ])ropositions  might  ho  certified  to  England  in  the  usi 
even  after  tlie  summons  and  during  the  session  of  parliament.  By  tt 
however,  there  was  nothing  left  to  the  parliament  in  Ireland  but  a  I 

(»)  A.  K.  W>.    1  Rvm.  F>'»/.  442.  («)  2n  Urn.  VI.  R.    2  Rk.  111.  12. 

{•)  A.lf.f*. — pnt  nt  tfuml  Uij**  quihn»  utuntur  ITaft^niri  (V)  Yi*«rUM)k  1  Hon.  VII.  .1,7.    R«pi.82,    < 

Dm  dftr^ttit'iU*  fjifinnf,  rt  «mrit  JMri  tti**finont,  mlm  fjmni  (•)    Irinh  §tnt.  11  Kli*.  rt.  H,  c.  8, 

Iftt^jt  trn$*ri  nnn  ttrhninf  ; — mJtin  til  mntilin  mmtni  mti*  ric/i^  ('^    Ibid.    10  Hf*n.  VII.  e.  23. 

Iiir  erjviUfni.  fimirm  utaidjn  amcedrre  1^4  Anffticattas,    3  («)  (%tp.  4,  i>xnoan<led  by  3  and  4  Pb  uad  1 

I  rm.  Ri*.  1218.  («•)  4  liut.  -TM. 

(>i  Edm.  SpcMer,  Ibid. 
70 


TO  THE   LAWS  OP  ENGLAND.  102 

->iriT  of  njii-tiuir.  ii«»t  of  prr)p«»Mifi^  or  alteriii;^,  any  law.  lUit  the 
w  !•«.  tft:it  MIN  an*  nth'ii  fraiiUHl  in  citlHT  Ikmisi*,  uncJor  tlie  <lciiomi- 
"  livuiN  tor  u  \*\\\  or  hills:'*  ainl  in  that  nhaiK.*  thoy  are  otfered  to  the 
,ti**n  (*f  thi*  I'lnl  lifiitvnaiit  and  |»rivv  roiim-il,  who,  uiM>n  such  ]»arlia- 
iiititnuti'iii  nr  iithi'rwi«M>  u|hiii  tho  a]>|iii(*ation  (»f  privatu  ihthoiih,  rei'eivo 
•niit  f*ii'-h  *hi*ailH.  or  rrj(*«*t  thoni  without  any  tnmHmiHsion  to  r*iAq 
An* I  with  n';r'»r<l  to  Poynintcs'  hiw  in  particuhir,  it  cannot  ho     ^ 

•  r  -iio|H-n*h*il.  unlr^s  tho  hill  tor  that  ]»ur|MisOf  hctoro  it  he  certified  to 
U-  a|*]iniV<H|  hv  huth  tlir  l>olim*s.(.i*) 

!•  Iri-h  nation.  ^Mns;  exchidcd  from  the  hencfit  of  the  Kn^linh  Htatntes, 
h *.'«■«  1  'tf  many  ^hhI  und  [in>titaf»h*  hiwH,  made  for  tlie  improvement  of 
.••fi  !:i\v :  and  tlif  nu*ar«nn*  of  juMifv  in  Nith  kin«;(h>niH  )HM*uniin^  tlienee 
r  uii.i>>rni.  it  wa?*  llien'fi»re  i>naet(*d  hy  an«»ther  of  l*oynin^s*  laws.(^) 
'  *«  "t  ]iarliariii-nt  In^fure  made  in  Kn«;!and  nhoiild  l»e  of  force  within  tho 
Iriiiindiji  Hut.  hy  the  Kime  rule,  that  no  lawh  made  in  Kii«;hind, 
k:\iiZ  J"hii'<i  time  an*!  ]*i»ynin^'  law,  wen*  then  hintlinir  in  Ireland,  it 
f..ii  ri<«  artn  of  tht'  Kn^M-^h  parliament,  made  since  the  10  Hen.  VII.  do 

iIm*  ]H**'pli*of  In-laiid.  unlf«iH  s|M><-ially  named  or  inciuiled  under  ;;eneral 
.\ii>l  itii  the  othrr  hand  it  i^  efpnilly  clear,  that  when*  Irelaml  is  juir- 
iiaTiM-i.  **r  i-*  im-hii it'll  unilt-r  ^^ener.il  wurds,  they  an*  iNMind  l>y  such 
.ir:-.anirnt.  Vnr  this  ftijlows  frnm  the  verv  nature  and  constitution  of 
■rit  siati-:  di'|H-n'li'n<-e  U'in;:?  very  little  elsr,  hut  an  ohli^atiiMi  t'»  con- 
)ii-  \\\\[  **r  law  (if  that  su|M'rior  |M*rsoii  or  state,  upttii  which  tlie  inferior 

Tl riLnnal  ami  tnie  i;n>und  of  tliis  HU|H'riority.  in  the  present  cane, 

<«•  u->'.i:il)y  i*ail.  thiMii^h  somewhat  impr«»|KTlyf  the  rii;ht  of  Cfin4|uest  :  a 
•wt-i  hv  the  law  «i!"  nations,  if  n«»t  hv  that  of  natun*;  hut  whi<*h  in 
I  1  «  '.v:l  p'»lii-v  cm  tnean  n<»thin;^  iiH»ri\  tlian  that,  in  or«h*r  ti>  put  an 

•  •-ulili**^.  a  i-i»mpa'l  is  eitlier  expressly  or  tacitly  made  lietween  tho 
r  a  nil  tlie  (tiiKpiiTeij.  that  if  they  will  ackiiowleil^e  the  vietor  for  their 
••  will  tn-:it  theni  fi»r  tlie  tiitun*  as  suhjeets,  ami  m»t  as  en«*mies.(//) 

.i«i  -ta'.'  i.r  lit  jMii.|i-n»'e  heini;  alm«>-l  tori;i»tt«'fi  and  ready  ti»  l»e     r^ioi 

*»v  tin-  Iij*!!  n:iii"n.  it  hi-ranie  nece«i>arv  ?»i»me  vear**  ai^o  to  de-     »• 

.   T;.;it    !i.:i!|.T   nallv  '^IimhI  :   ami  iherct'on'  hv  statute  l»  <m'o.  I.  v.  .'),  it  \n 

m  ft 

'^.l?  till-  k  r^j!-«iM  I't'  \r*  lanil  oui^ht  to  h«'  sul»(irdinate  to.  and  drpendent 

iiispi  ri.ii  •  p'Wii  tM"  <inal  Britain.  a>  heini;  inyeparalijy  uriil«*i|  tlien-tti; 

T  :,i    U  .ii:/  ••  ■:  :»''-*t  v.  u  ilh  the  ennKfiH  •>!"  the  |ni*i|-«  nuil  i-itniinnns  nf  <  ireat 

»  T  IT  I:;i'ii''ii?.  liaOi  |Hiw«T  ti»  iiiaki'  l:iw«*  til  hinit  the  proplr  ill"  h'l'land^ 

..'  -. .    Ijiiw  e\l«!i«.ivelv  the  laws  of  Ireland  efnumunieate  with  thi»se  of 

.1^1  :iid*-iti  -ii(-h  ''onpriuiiii-atittn  is  hi<;hlv  n<'ei»arv.  as  the  uliimato 

:.i  tif   ''.urTH  fi"  jiiHtiii-  in  Irelaiiil  i**.  a**  in  Wales,  to  those  in  F' n inland ; 

»  rn-r    in  tin-  nalur«'  iff  ati  a]i|K'a!  t  lyini;  l'n>m  th**  Kind's  Hemh  in  In*- 

:;i«     K:ii:;'-  iliii'-h   in   Kni;ianii.>f*' as  the  a]ipeal  from  the  fhancery  in 

•  -*  .:ii'in-i:at«-ly  to  tin*  H'Mjse  of  I.onis  here  :  it  U'inir  expressly  deelareii 
M"  -t:itufe.  t;  (ict  I.  f.  .*!,  that  the  |M'ers  of  Ireland  have  no  juri^dietion 
iT  r.  Vi  r«M'  any  judgments  or  ileerees  whats<»ever.  The  ppipriety.  ami 
.••!!v.   in  al!   iiilenur  ijoininiiuis,  of  this  ci»n*<titutiiMi,   ••that.   tln»ui;h 

•  :n  ::«f»enil  administere«l  hy  enurt<i  of  their  own.  yet  that  the  ap|M'al 

1   •  \  I -I.  •!.  Ts  '.  -.*.  .».   Puff.  I..  i.f  \.  Till  •-.  .'I     -iln.!  .1-  .!«•.  n  in  I  V.\  *  " 

r    Thi^  wtf  I  iw  III  th*-  tiiii  •  ••(  n^n.  VIII.;  ■%.•  *Y\»*nr*  l>y 

.  *  Ibr  .ilh  I-  III  (•■ik.i-lllllUlr'l  /'iri^ritfjr  II'  <'«i-«j,    .'viN^  /«  r*ijf. 


'.  '.n  hi*  li-amf*'!  afirumt^nt.  hx*  onumomtrHl  povoral  ittMtiit«^  nia»h*  in  Knirliind 
:?ii-  of  kiiii!  'lohn.  I'V  whii'h  IreLuid  wii^  iMiuml.  f.'t  St.  Tr.  M'\.\  Th:it  w.is  iin 
til  |.r«»vA  tli.it  I.«inl  *'«innor  Mairiiin^.  K'inm  of  Inne^killin  in  Irfl:iii<l.  w!i.»  hwl 
I  tri-A*-»n  in  that  i-iiuntr}'.  !•>■  lieirij!  the  prinei|iiil  o»nlriver  ami  in«tik:.»N»r  of 
r*-l«*l!i'»n  ami  iii:i«''a''re  in  the  liiiK*  «if  <*iir.  !..  uml  whn  hmi  Xhh'W  1iriiiii*ht  to 
i<!.«in«t  Iii4  will,  i-imltl  Im*  lawfully  trie^l  for  it  in  the  Kind's  lit-mh  at  W«>«t. 
.  a  Mi'Mlt-»**x  jur%-.  anil  l>o  oll!itt^l  uf  his  trial  by  his  pc«*rs  in  Irelun«l.  I»v  force 
uteof35  lien.  Vill.o.  2. 

n 
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in  the  last  resort  ought  to  be  to  the  courts  of  the  superior  state,"  ii 
upou  these  two  reasons.  1.  Because  otherwise  the  hiw,  appointed  or 
to  such  inferior  dominion,  might  be  insensibly  changed  within  itself,  wi 
assent  of  the  superior.  2.  Because  other^iise  judgments  might  be  gr 
disadvantage  or  diminution  of  the  superiority ;  or  to  make  the  dependi 
only  of  the  person  of  the  king,  and  not  of  the  crown  of  £ngland.(d/ 

(^  Vangfa.  402. 

The  prisoner  having  pleaded  to  the  jurisdiction,  the  court,  after  hearing  thk 
overruled  the  plea,  and  the  decision  was  approved  of  by  a  resolution  of  the 
of  parliament,  and  Lord  Maguire  was  found  guilty,  and  was  afterwards  e 
Tyburn  as  a  traitor. — Christian. 

^The  following  statement  of  that  great  and  most  important  event,  the  unit 
Britain  and  Ireland,  is  extracted  from  the  39  and  40  Geo.  III.  c.  77. 

In  pursuance  of  his  Majesty's  most  gracious  recommendation  to  the  tW4 
parliament  in  Great  Britain  an<l  Ireland  respectively  to  consider  of  such  i 
might  best  tend  to  strengthen  and  consolidate  the  connection  between  th' 
doms,  the  two  houses  of  parliament  in  each  country  resolved,  that,  in  order 
and  secure  the  essential  mterests  of  Great  Britain  and  Ireland,  and  to  com 
strength,  power,  and  resources  of  the  British  empire,  it  was  advisable  to  con 
measures  as  should  best  tend  to  unite  the  two  kingdoms  into  one  kingdo 
terms  and  conditions  as  should  be  established  by  the  acts  of  the  respective  ; 
in  the  two  countries.  And,  in  furtherance  of  that  resolution,  the  tw6  hoc 
parliament  agreed  upon  eight  articles,  which,  by  an  address  of  the  respectiv 
parliament,  were  laid  before  his  Mm'esty  for  his  consideration ;  and  his  Hi^ 
approved  of  the  same,  and  having  recommended  it  to  his  parliaments  in  G 
and  Ireland  to  give  full  effect  to  them,  they  were  ratified  by  an  act  passec^ii 
ment  of  Great  Britain  on  the  2d  of  July,  1800. 

Art.  I.  That  the  kingdom  of  Great  Britain  and  Ireland  shall,  on  the 
January,  1801,  and  forever  after,  be  united  into  one  kingdom,  by  the  name  ol 
Kingdom  of  Great  Britain  and  Ireland ;  and  that  the  royal  style  and  titles  of  i 
crown,  and  the  ensigns,  armorial  flags,  and  banners,  shall  be  such  as  should  I 
by  his  Miye^sty's  royal  proclamation. 

Art.  II.  That  the  succession  to  the  imperial  crown  shall  continue  settled 
manner  as  the  succession  to  the  crown  of  Gre^t  Britain  and  Ireland  stood  be! 

Art.  III.  That  there  shall  be  one  parliament,  styled  The  Parliament  of 
Kingdom  of  Great  Britain  and  Ireland. 

Art.  IV.  That  four  lords  spiritual  of  Ireland,  by  rotation  of  sessions,  and  i 
lords  temporal  of  Ireland,  elected  for  life  by  the  peers  of  Ireland,  shall  sit  i 
of  Lords ;  and  one  hundred  commoners — two  for  each  county,  two  for  the  cit 
and  two  for  the  city  of  Cork,  one  for  Trinity  College,  and  one  for  each  of  th 
most  considerable  cities  and  lx)roughs — shall  be  the  number  to  sit  in  the  H< 
mons  on  the  part  of  Ireland. 

That  questions  respecting  the  rotation  or  election  of  the  spiritual  or  ten 
shall  be  decided  by  the  House  of  Lordn,  and  in  the  case  of  an  equality  of' 
election  of  a  temporal  peer,  the  clerk  of  the  parliament  shall  determine  ihn 
drawing  one  of  the  names  from  a  glass. 

That  a  peer  of  Ireland,  not  elected  one  of  the  twenty-eight,  may  sit  in  tl 
Commons ;  but  whilst  he  continues  a  member  of  the  House  of  Commons,  he 
entitled  to  the  privilege  of  i>eerage,  nor  capable  of  l)eing  elected  one  of  the  t 
nor  of  voting  at  such  election,  and  he  shall  be  sued  and  indicted  for  any 
commoner. 

That  as  often  as  three  of  the  peerages  of  Ireland,  existing  at  the  time  o 
shall  become  extinct,  tlio  king  may  create  one  peer  of  Ireland ;  and  when 
Ireland  are  re<luced  to  one  hundred  by  extincti<m  or  othenn'ise,  exclusive  < 
shall  hold  any  [M»orag«^  of  Groat  Britain  subsisting  at  the  time  of  the  unio: 
of  the  united  kingdom  since  the  union,  the  king  may  then  create  one  pe< 
for  every  peerage  that  becomes  extinct,  or  as  ofton  as  any  one  of  them  is  ci 
of  the  unite<l  kingdom,  so  that  the  king  may  always  keep  up  the  number  of* 
Irish  peers,  over  and  al»ove  those  who  have  an  hereditary  seat  in  the  House 

That  questions  respecting  the  election  of  the  members  of  the  House 
returned  for  Ireland  shall  be  tried  in  the  same  manner  as  questions  re 
elections  for  places  in  Great  Britain,  subject  to  such  particular  regulations  i 
ment  afterwards  shall  deem  expedient. 

That  the  qualifications  by  pro])erty  of  the  representatives  in  Ireland  shall 
78 
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r»-jTipI  to  t!io  oilirr  ailjaci'iit  isIuimN  which  are  8llhj^ot  ti>  tlu»  r*io«; 
<in.it  itnlaih.  Niiiiii*  i»t'  thi'iii  (as  the  i!«h*  ut' *\Vi;;ht,  of  Vnri-     ^ 

rii.iiii-T.  \f  aiv  ri>iii|iriHt^'<l  within  .'<oiiio  iii'i^hlxMiriii^  county,  iin«I  arc 
ti>  U*  iiMik«-ii  ii)Niit  iis  annrxcl  tt>  tht*  niotlicr  i!«lan<l,  an<l  part  of  the 
•  •t   Kii;;lun<l.     Jliit  tluTv  arc  othcr?«  which  ri'<iiiire  a  muro  ])articiihir 

l!.M|l  • 

r»i.  the  i«U*  (if  Man  is  a  «Ii*itiiict  territory  from  England,  and  in  rot 

I   }y  otir  htw*«:  licit  lier  d«)th  any  act  <»('  pa  r  ham  en  t  extend  to  it,  unlcMH 

':i>  liiariy  naninl  therein;   and  then  an  art  «>!'  ]iarlianiont  in  hindin^ 

It   Ha^  I'lirnieriy  a  MulNirdinate   teiithiti>rv  kin;;doni,  Huhje<'t  to  the 

N<frw:ty;  then  tf»  kin«;  Jnhii  and   Henry  fll.  of  Kn^rland,  atterwanirt 

i!.:jH  ii]  ScMihin*!;  ami  tlien  ai^ain   t'l  the  eniwn  of  Kn^hin«l:  and  at 

r  lij<d  kin:;  Jleniy  IV.  clainiin<r  the  i^ianil  hy  ri^ht  ot'  ciMii|iiest,  an«l 

:  ••!  It   t>i  the  Kiirl  of  Nortlniinheriand;  upon  who?te  attain«ier  it  wan 

hy  tht-  name  of' the  iurilr<liip  of  Man  >  tf»  Sir  Jolm  de  StanU*y  h^  h'tlerH 

ll'iipy  1V.</;      In  lii^  lineal  ilcM'cndants  it  contiiineil  fur  4'i^iit  ^ene- 

.i;   t!ii'  dt-ath  of  ri-nliiiamio  Karl  ni  J»erhv,  a.i».  ir>t»4:  when  a  t-ontro- 

•  *-«•   t orii  •-rnin:;   thi-   inheritance  thereot',   l»etwecn   liiH  dau;;hters  and 

•    «  luM  JM     i>  A»l  11'^.  (/I  :<rM.-ii.tit.  bfio.1,  :i. 

i\  u.«  '.\: t<>r  ('••liiit:*'-'.  i-i;i< -.  aipl  lNirnii|.'h4  in  Kntfliinil,  uidess  H«>me  other 

!■•   af'.«  rw.tr-l-  iiKidiv 

n  «•-'.  -hall  )•••  |M--i-ii  ill  iIm-  I'.irliiinii'nt  of  tho  nnit«*d  kin>!doin  pn>viilin^  in 

•  |..  r-'Ti-  ln'Mih^  ^-t?]!*-  :iiid  p|ji«*»-*  tif  pr«»tit  uii<1«t  thi'  erc»wn  nf  irt>Liiid  hhall 
H"  of  oiTtitii:  ill  tli«-  Ilxti*'*- ••!  < 'oiiiin<in'<i.  not  nmre  thsiii  twenty  Mi4'h  piT«i»n<« 
M':iM»-  '•!  -  tfjiit' :  mid  it  iin«n*  ihiiri  twi-niy  -ii«'h  |KTsons  hliall  In»  ri'tnrncd  lri»m 
r.«  li  tli«-  -»:i\*  lit  tli<i-f  ;i)tivi'  ttVfMty  hhiiU  l*e  vu«-at«*<l  who  huv**  hij^t  iieivpt«il 

•  ■•  I'T  I'll*''-. 

t}i«-  1  'rd*  tit'  p.irli.iiii*  lit  nil  thf  |Kirt  f»r  Ir«'hinil.  H|iiritniil  Hn<l  tfni|Hiriil.  ^ittin^ 

,1 1  L-ird-.  -Ii.dl  li.iv."  tlii-  -».inn'  rii;ht>»  iiiiil  j>rivili'j!i»**  r«"*pei'tively  a-»  iIm'  |H'er^ 

'.'  !.(  I:     ii.-i  tli.it  .til  ih*  l«>i-d-  -y-irilit:!!  :iiid  t<-iiipi>r:il  **f  lri-l:iiid  '>Ii:ill  ii.ivi*  rank 

|.  I  ■  '.   :..  \:   oi'i  iiii:-i«-'L.i!«Iy  .itT«T  all  tlii*  ]'«t-«»!i-  hoMin;*  p«-cra^i'-  nt  tin-  liki* 

.i,.j-.  .    ;•■  t  i:.  i!  j'l  -.t.iin  "ul-i-t-iii:  ;it  lli«*  t:ni«*  tit  th«'  union  ;  and  that  a!l  ]•*'*  r- 

iV    r  ■  I-  .*■   I  "1    !:•  I  ■!  ■!.  «'r  ••!   th*-  iinit«'d   kiiiL'dMni.  i»l"  th»"  -ani*-  dt'L'i'-*'-.  •h.*!! 

. -I.  ■..  \  .1  ■■■i<Ti|:!ij  t'«  \\i*'  «lat»"*  of  tli«"ir  rnMlioii* ;  and  that  all  tin'  |M't*r«i  •»!' 

1,1  •  J  t   :'i wli"  .ir»'  iin*nil'«T«  of  thf   lIou»f  of  « '.unnioii*.  *hall  havi*  all  tin* 

..!  j^-.  r-  k-  t'iliv  a^  tli»'  iM-tT-*  of  ifn-al  Hritaiii.  th»'  ri;!ht  ainl  j«rivili •!;•'?*  of 
:)■'    M-':-«-  "'I  I.'-ni-.  .iiil  U)Nin  thf  trial  of  pi-.-rs.  only  exn-ptcd. 

1  r,.i!  til'-  •  !.Mr<  h"-  of  Knjlaiel  an-l  Inl.ind  \***  iinittil  ini<i  one  proti'-tant* 
■  r.i.'>  h.  ?••  >•    •  ill''l    I'll-  riiit*H|  riinii'h  i>f  Kinrlaiid  nnd   Iri-liiid  :  tHat   tin' 

•  i  w    '-l.  T   -I- ill  !•   •Ip-  -.iTM**:  an>l  th.it  lie*  «-ontinn;in«-«' .iti-I  pT«-i'rvati'<n  i-f 

I  ■  '    ir   ',  .1-  '.]'.•   ••-:  il  I.-'i'-'l  i*linr*"li  ol    Knirl  md   and    Ireland  -^hall  Im*  ilffni«-<| 

li   If!  I  M'.-i  •;•.•  ijt.i!   I'lrtof   lle*nni«>n:  aiei   rliat.  in  lik«- inaninT.  tin- rliur<-ii 

i  -',.i'.    '•  :■:  t  I'  tli<-  x.tiu*'  ao  i*>  n<»w  f«t.ili|!o>h«*d  \'y  law  und  l>v  the  iii-t-«  of  iiniiUi 

■i    »r.  i  "^^  ••:  i.iii-L 
I  •..   -il..!-..*  <tr.  ;ii  I^ritaiii  and  In-lainl '•hall  !»<»  fntiTli-il  to  tin*  <anif  privi 
:■  .•••I  !<"  i:  i«ii   .11. 1  iia>i.Mt:  III.  ainl  .iUi»  in  n-j-tN't  of  all  tn'.ilif"*  with  fori-i^n 

!   T  r  •■    '   •.  •'."    ii'd  l"-«iiitii-.  u|««^n  thf  inijH>rtati«»n  of  nifrfhamli'^e  fr«»m  one 

•  Tfi-    ■  ■•  r  •■■■  -ri.i!i  •  ••  i-»'. 

•  •■..  :T!H"';'.i'  "Ti  «'t"  ii-rtain  artii  Ii-*  thfrt-in  t-numeratf*!  shall  !■**  siihj'M't  to 
••  ■'  k    .!i_'  •!  iiif-  ;i-  .ijf  -j.i-.  ■r:«'>l  ill  tlit»  a''t. 

I      I '.t    -.'ikiiij  ••i:i  1*  -iiid   tlif  intfif-t  ••!   tin*  nati<Mial  di'ht  of  eaeli  i'i»iinlrv 

j. '-i'..   i    «\    •  .i>  Il    -.'I  .ir  iTt!\ .      An-l.   t'>r  thf  -pai-e  of  twenty  yt«ar*  att'-r  the 

■     '.•■   •    J'."M  '.f  <fi-   it    Iliil.iiii   aii'l    Inlilid   t«iW:ird*   the   plll'lii'  f \ pt-nditiiro 

•  :  -     ..'.  }  .■  :!i  ih>    J  T    |..irt;"n  ot  titr.-fii  t>i  two.  •.iihjfi't  to  fiitiirf  n'^'wi  it.on^. 

i!  \!  t'l.  1  I'.v-  Mill  «i>tiM>itf  lai-h  kiiu'diiTii  •'hall  ri-inain  tin*  saiiif  a'' tlifV 
-:•■'!.-:.•  •!.  oiit|>'i  !  t<>  -Mill  iilt^-iMlii'Ti"  l>y  thf  iinitt'ii  parliaiiifiit  a*<  i-iri'iiin- 
M^  r-  Hi:*.  I 'i:  ihil  all  wiit-*  of  «irt»r  and  api-^-aN  «>)iall  !•••  di'«'id'd  l»v  tin* 
I  •-  i-  ■•!  till-  un:i«it  kinjdoin.  fXi-'-pt  ap|M-al«  from  tin*  eoiirt  of  adinirally  in 
ih.t  h  -h.dl  U*  d>-i  iih-il  h\  a  eouit  of  d>-If^.itff(  upiMiintiil  hy  tin*  I'oiirt  of 
Ti  lr<  l-.nd. 

nit«-  ihfU  r<<«*itt>«  All  »f-t  pa-4tHl  in  tho  {•.irli.im«'nt  of  Irflami.  hy  whieh  the 
r  liif  f'*iir  •>iiirstual  I'lnN  for  fin'li  9i4*««ii>n'«  i*  tixt-«l :  ainl  it  uUo  dir«*t-t«  thf  time 
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William  his  surviving  brother:  upon  which,  and  a  doubt  that  was  fl 
corning  the  validity  of  the  original  patent,(^)  the  island  was  scixc 
queen's  hands,  and  afterwards  various  grants  were  made  of  it  by  k 
the  First;  all  which  being  expired  or  surrendered,  it  was  granted 
Jac.  1.  to  William  Earl  of  Deroy,  and  the  heirs  male  of  his  oody,  wi 
der  to  his  heirs  general;  which  grant  was  the  next  year  conlirmec 
parliament,  with  a  restniint  of  the  power  of  alienation  by  the  said  e 
issue  male.  On  the  death  of  James  Earl  of  Derby,  a.d.  1735,  the  n 
Earl  William  failing,  the  J)uke  of  Atholl  succeeded  to  the  island  as  h 
by  a  female  branch.  In  the  mean  time,  though  the  title  of  king  ha<i 
disused,  the  Earls  of  Derby,  as  Lords  of  Man,  had  maintained  a  so 
*lftfi1  *ut^^rity  therein;  by  assenting  or  ♦dissenting  to  laws,  and 
-I  an  appellate  jurisdiction.  Yet,  though  no  English  writ,  or  pi 
the  courts  of  Westminster,  was  of  any  authority  in  Man,  an  appeal 
decree  tof  the  lord  of  the  island  to  the  King  of  Great  Britain  in 
But  the  distinct  jurisdiction  of  this  little  subordinate  royalty  beini 
convenient  for  the  purposes  of  public  justice,  and  for  the  revenue,  (i 
a  commodious  asylum  for  debtors,  outlaws,  and  smugglers,)  autl 
given  to  the  treasury  by  statute  12  Goo.  I.  c.  28,  to  purchase  the 
the  then  proprietors  for  the  use  of  the  crown:  which  purchase*wal 
completed  in  the  year  1705,  and  confirmiyOjy  statutes  5  Geo.  Ill 
o9,  whereby  the  whole  island  and  all  its  di>pendencio%  so  granted  aj 
(except  the  landed  property  of  the  Atholl  family,  their  manorial 
emoluments,  and  the  patronage  of  the  bishopric(0  and  other  ec 
benefices,)  are  unalienaoly  vested  in  the  crown,  and  subjected  to  i 
tions  of  the  British  excise  and  customs. 

The  islands  of  Jersey,  Guernsey,  Sark,  Alderney,  and  their  append 
parcel  of  the  duchy  of  Normandy,  and  were  united  to  the  crown  < 
by  the  first  princes  oi  the  Norman  line.  They  are  governed  by  theL 
which  are  lor  the  most  part  the  ducal  customs  of  Normandy,  being  < 
an  ancient  book  of  very  great  authority,  entitled,  le  grand  Cowstu 
king's  writ,  or  process  from  the  courts  of  Westminster,  is  there  o: 
but  his  commission  is.  They  are  not  bound  by  common  Acts  of 
ments,  unless  particularly  named. (A)  All  causes  are  originally  dete 
their  own  otticers,  the  bailiffs  and  jurats  of  the  islands;  but  an  appei 
them  to  the  king  and  council,  in  the  last  resort. 

Besides  these  adjacent  islands,  our  more  distant  plantations  in  As 
elsewhere,  are  also  in  some  respect  subject  to  the  English  laws.  ] 
*1071  ^^  colonies,  in  distant  '''countries,  are  either  such  where  the 
^  claimed  by  right  of  occupancy  only,  by  finding  them  dese 
cultivated,  and  peopling  them  from  the  mother-country;  op  wi 
already  cultivated,  they  have  boon  either  gained  by  conquest,  or  c 
by  treaties.  And  both  these  rights  are  founded  upon  the  law  of  nt 
least  upon  that  of  nations.  But  there  is  a  difference  between  these  t 
of  colonies,  with  respect  to  the  laws  by  which  they  are  bound.     I 

(#)  Cnmdeiu  F.liz.  aj>.  I5M.  wm  formeriy  within  the  proriiioe  of  Om 

(A)  1  I*.  Wmn.  -JO.*.  nezM  to  that  of  Yurk,  by  vUtat»  83  U«d.  ^ 

(<)  The  bbbopric  of  Man.  or  Fodnr,  or  Sodor  and  Man,         (*)  4  Init  286. 


and  mo<lo  of  olooting  the  twenty-oight  temporal  peers  for  life;  and  it  provide 
four  county  inomb<*r8  shall  bo  elected,  two  for  each  county,  two  for  the  citj 
two  for  the  city  of  Cork,  one  for  Trinity  College,  Dublin,  and  one  for  each  c 
cities  and  towns  which  are  there  specified,  which  arc  the  only  places  in  Ir 
represented  in  future.  One  of  the  two  members  of  each  of  those  places  wt 
lot,  unh^ss  the  other  withdrew  his  name,  to  sit  in  the  first  parliament;  but 
elections  one  member  only  will  bo  returned. 

An  Irish  peer  is  now  entitled  to  every  privilege  except  that  of  sitting  in  tl 
Lonls,  iinle.sit  he  eliooses  to  waive  it,  m  order  to  sit  m  the  House  of  Con 
therefore  Irisli  jieers,  who  arc  not  members  of  the  House  of  Commons,  arc 
tlin  lettf'r  missive  fmm  the  court  of  chancery,  when  a  bill  is  filed  against  tl 
Jun.  Gel. — Christian. 
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«t  M.  ■''  tlijt  it' an  iininliuMtod  country  )»e  (iiscovcrt'd  nnd  i)lantor|  )•%*  Eii«;- 
j*;<*  T-.  all  tlif  Kii&:]i'«)i   hiw^  t)u*ii  in  Ikmiil;,  wliioli  uri*  tfio  birt)irii;lit  of 

•  .J«'ftT.  1,1-  art*  iniini*<liatt*Iv  ttiiTo  in  forc»».  But  thin  niUHt  Ik.'  Uh<lcr- 
i»  til  \i-r\"  inanv  an<l  vit\*  tfTfUt  ivwtrirtionrt.  Such  i*(»loniHlri  carrv  witli 
4>Yi]y  -Ml  niu^'li  lit  till*  Kii;;ii'<h  law  an  is  appiicaMc  to  their  own  >ituution 
i'.v  '  •tfiiliiion  I't'  an  infant  ri»lony;  mu-U,  lor  inHtancis  aH  tlic  fj^enoral  rolM 
I'  r:?.iiii«*.  ami  «•{'  ]initvi'ti«»n  from  pcrtumal  injurii'M.     Thv  urtitieiai  n*rinc- 

ai.  i  «ii«Tiiii  tii'iio  ihciiicnt  to  t)i<.*  ]»n»|M*rty  of  a  f;rt*at  and  roinnu'rciai 
.  rr.-  law-*  lit"  jHilifr  and  ri'Vonuo, /Huch  OMjM»ciallv  aH  an*  entoHMMJ  hy 
;••'*.  \\tv  ni'Hil-  i»t' tnainti'iiancc  fur  tlu*  cstalilisliod  Hori^y,  thu  juriMiirtinn 
ni:ial  I  ii;irl'«.  an<i  a  inultitndt*  of  othor  |»n»visinns,  art*  m*itlii*r  noc'ossarv 
»riv«-fii«  fit  for  tlii-ni.  anil  tlH*n*fon>  an*  not  in  forci*.*  What  nhall  Ik*  ad- 
1  ail  1  wliat  nji'f'ti-il.  at  what  times,  and  nn«i4*r  wliat  n^Htrictions,  niuM.  in 
-I  l:«]>'it«*,  U-  •l**i  iiifd  ill  th(*  tiixt  instance  hy  their  own  pntvincial  jndica- 
•  a^'j'-t  t  t«t  the  r«*\  i-ioh  and  mntn'l  of  tlie  kin*;  in  eounril:  the  whoK*  of 

•  •ri«M'iit:<iu  l>eiiii;al'<o  liaMe  tolM*new-inodeIh*d  and  reff»rine4l  hvtlieifiMiend 
:iit#  iidiri^  |Hi\nriit  the  K';ri-laHire  in  tho  niother-ooiuitry.  But  in  cuniiuertMl 
i«-«l  •  "'liiTrif^.  that   have  already  laws  of  their  own.  the  kin^  niav  iniieeii 

an  I  «  liahi^e  thi>*ie  hiw<«;'°  hut,  till  he  diK'S  actually  rhan^o  tiient,  the 
a;  Law<«  tif  the  eiMihtry  n-main,  unh^^s  sueh  as  are  against  the  law  of  (iimK 
:h<-  I  u^-  of  an  intidel  eiiiintry.rrt)     Our  Anierit-an  plantations  are  prinei- 

•  •:  ifii"  latter  M>rt.  iK'inir  ohtaineil  in  the  last  eentur%*  either  hy  riirht  of 
!«*«*.  and  lirivini;  out  the  natives,  (with  what  natural  justiee  1  ^llall  nt»t  at 
rit  ihijii  n*. .  'i»r  l»y  tnaties.  Ami  thei-etore  the  eonim<»n  law  of  r^um 
ind.  a*  -U'h.  ha«*  no  allowance  nr  anth'»rity  then»;  they  iK'ini;  n^*     ^ 

•:   :hf  fn'»iln-r-iountry,  hut  di>tinet.  thou^^h  depriitlent.  d(»minions.     Thev 
-:•;•••  t.  h'tw.-viT,  to  the  enntnd  of  tlie  jiarlianient ;  though  (like   Irelaml« 
a  lid  till-  re<«i  '  hut  Uiund  hy  anv  atts  uf  parliament,  unices  partieularlv 
d^ 

*.     ••ik   ri   ''i^  {»    7  i:.  p.  17. 1'alim'iiraar.    Mmw.  rarl.r.r.t. 

•r.i»i:'-  T  A--.-I  :ii  Kiil'I  in*!  alier  ilii»  •-«ta)>li*<lirni*nt  of  a  rv»lony.  will  nnt  alVeri  it 
:  1 '•  T  .kTi:- ul  irlv  n  niitNl  :  n\\t{  tlier>*tiiri*  \\i*>  i-Mi(iiioiti*^  of  the  -tatute  aii.iiii.Ht 
n  •■\«'  ■jT.ii.'  u.li*   .Vi- .  Ii  ivt*  iiii  iiii!iii>n>-i*  in    lfcirh.Ml<>i»!« :   .!•!•«•  rib^e'*  t'lilNi't***!   I 

•  •     ■•.      I.  .^\  .  •    >       -  i  ilif  "i  ,V  h   K  I.  V  1.  V.   I'l.  ii-  to  All**  III'  oSlii  I"*.  i|i»  W*[  eXtiMi'I  111 
;  M     i    -VJ.     «  :i:th. 
•■  ■  '  ."•■   till  !•■  irn«  d  :irj'iMi-'!i!   *-v  '■■■■l  ^^ -ii-fi'-Id,  t'»  J'r«>v»' llii*  kiiij'^  l-'ji-- 

i.-Vi-:    :>    :>    ii:-    |:  •;"«' il;%  ■    ;il' 'U*' ii\  «M-  ;i  i  ••■ltN|  iiii|.pn'ri'*i  rnunlrv.       '"     ■..-••♦.— 

•      IN 

:!  :).•  \i.\uj  Hi  IV  "r  Tii.iv  ii'it  di»,  l«v  virtue  »»f  }ii<i  prfr'»;;ativ««.  witli  n-fiTiMu  ••  t«»  n 
.  ••■  i  •••  -  •*'1*-1  «  "iirii;\ .  i- %•-!  V  »•!  iUir:i!<'U  «li"*iMi'-*iHl.  iOi.iItii.  <  ^lin.  I'l '.  --*'«iiTr\. 

•  U     ".I'M  H!  II  k-i"ii»    •  ■'!i-iM-r«  •!  th«-  Utiti-h  i-olniilto  in  N«irth  Ani«-ri(*a  ii^  i-'il-d 
,■1.  -.^t  .   ■  I'ltri*  o.   iM'i  tli<ii ii<  liidi-d  lint  tilt' I'linimon  hiw  in  Cfn^ril  li  .d  n** 

,i:  -.-  ■  .'  irrJ,.  -.TV  ili-ii-.  }*Mi  tli:"  H-i^ioi  •■tii»r.  Til"  t'lsim  111'  Kn»!ltri<i  !••  rh--  -nil 
.  •  i'      -.   !'!•  r   :t:  \:r:ii'-  "f  d  -•■•v-  rv.  n>'f  »-i'i?«|iii-i  nr  I'l-— 'i'Mi.     Tlii*  ali«>i  ijin-"-  wi-ri* 

■-.- i  ^'ii!  .k-  III- rt   •>- i-nj- mr  •.  iiiit  — '\  ■■rt  i;!!i  |ii'|'!  iif'-r*  ;   and  thi' :ir::ii!iti-iit  l.irtli*' 

^  *  ik:nj  I'--. --MM  and  d»-ivini:  mil  tin*  n-itivi"*  wa-  n'>l«  d  !i|Hin   fh*-  LV-mmd 

'.  •»    n  ii!-|.  r:iTj  !»■••  l---  ■•!  •.iv.i;?-'^  h  i<I   n«»  ri::ht   t^i  th«"  ••xi'lu-ivi*  jMi*»f-.h«ii  .oiil 

,  :  *  ■/  ill*  vii-t  .ii.d  !•  rti!''  r'-ji"!)*  irliii-li  u<-:<-  I'liifii-d  t'i>r  thi*  ini|iri*vi*Tni-iiI  aiiil 
«•  ■  ■•:¥.':!/.  •!  niiTi  1-%  t!i"  d:-i"Vii\  "f  iln-  Niw  \Vt»rld.  "Hn  ih.-  ili-rxv*  rv  i  :* 
•.-:.•  •<-■  '  "fi'-n' !.:.  ".i:*!  * '.  .1.  Mtr-liall.  m  .l-»Jin-«»n  •  *.  Nfi-Inti»-h.  s  WhiMt'iM.  '•*:! 
r*-  »:  Ti.!.  ri-  -i:  K  ii-H'*-  w>  r«-  *-.\j**t  l«»  ai-i^riM-ri  iti-  t«»  tlii-iiwi'lvi"?*  ^^  rnii«*li  "t  if  ■> 
.^i'  1  r—j-»T  *-iv  .ii'|fii:i-.  It*  ^.i-t  1  Ati-hl  •  'li-r-il  an  anipl*- ti«-ld  ti»  llif  ;iiiili'!  -n 
r.'»  'J  ":••■  •  f  .li.  joid  till*  f-Ji.ir;n'ftT  and  !•  liiri'Mi  •■!'  it*  inli.il'itant'*  afr»id'-il  an 
•^    f -r  •■'  n-:l''ifij  tli>  111  a*  a  jh  uplf  nvi  r  wli"ni   tli-'  ••iiiK'ri'ir  p»'!iiii^  •»!"    Kn'Mr"* 

''.M,7i\    tH  .i-«'' iid- n»v.     Tin*  I  «»t«rit.ifi-  of  i?i«-  <  »ld  World  *'iiuiidn<i  ditFi'tiitv  in 

'-:•  J  !h«  ni-»  Ii«-  ill  .f  llii\  ma«|i*  ain|'l»'  i-««Fn|M  n-.iiinn  tii  ih»'  inh.tMt.int- nf  tin* 
.«  U^;..wir>kr  "n  th.-in  i-ivi1iz.it i-iii  atnl  t'hriofi.iniiv  in  •■xehaii;!.'  for  unliTiiit>>I  indi»- 
f>^-       r.«it    A*  ili«  v  w.-H'  ull  in  |iiir-iiil  i»f  invirl)  tin*  miiiii*  nl»«.'i't.  it  w.!*  ri>  i-.-— .ir\. 

•  r  to  a»'i:d  ••«»nfti''iinif  •••ttli"nn*nt*.  and  i»'»n'-''ini-nt  w  ir  with  t\wh  otlit-r.  !•>  t»*t.i* 
k  pr:n«-i|>h-  «r|iirh  «II  •h'liild  arkn«->wIfdL*i*  »<  th*'  l.iw  liy  wliieh  tin'  rik'ht  of  aei]ui- 

wtiit-h  till  «  All  tti^'<«Ti«'U,  nhould  In.*  n-fc!ul.ited  An  U  I w •.-«•»  ihvniM'lvf^.     'Hii^  prin- 
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With  respect  to  their  interior  polity,  our  colonics  ai^  properly  o 
1.  Provincial  establishments,  the  constitutionn  of  which  de|>enc 
spectivc  commiHsions  isHiied  by  the  crown  to  the  govornorB,  and 
tions  which  usually  accompany  those  commissions;  under  the  ; 
which,  provincial  assemblies  are  constituted,  with  the  power  of  i 
ordinances,  not  repugnant  to  the  laws  of  England.  2.  Propriel 
ments,  granted  out  by  the  crown  to  individualSi  in  the  nature  > 
rincipalitios,  with  all  tho  inferior  regalities,  and  subordinate  ik>v 
at  ion,  which  formerly  belonged  to  the  owners  of  count  ies-paiati 
with  these  express  conditions,  that  the  ends  for  which  the  grant ' 
substantially  pursued,  and  that  nothing  be  attempted  which  m 
from  the  sovereignty  of  the  mother-country.  8.  Charter  govemn 
nature  of  civil  corporations,  with  the  power  of  making  bye-laws  f 
interior  regulations,  not  contrary  to  tho  laws  of  England;  am 
rights  and  authorities  as  an^  specially  given  them  in  their  severa 
incorporation.  The  fonn  of  government  in  most  of  them  is  boi 
that  of  England.  They  have  a  governor  named  by  the  king,  { 
proprietary  colonies,  by  the  proprietor,)  who  is  his  repiHisentativt 
They  have  courts  of  justice  of  their  own,  fi-om  whose  decisions  ai 
to  the  king  an<l  council  hero  in  England.  Their  general  assemhlic 
their  House  of  Commons,  together  with  their  council  of  state,  beinj 
iiouse,  with  tho  concurrence  of  the  king  or  his  representative  tl 

ciplo  wa«.  that  di«covery  gave  titlo  to  the  povernmont  by  whose  subjoctJ 
authority  it  wus  ma<lc.  af!i«inst  all  othta*  European  governments,  which  t 
consummated  by  |>ossessiion, 

"The  exclusion  of  all  othor  Europoans  n^ressarily  pave  to  the  nation  m 
covery  tho  sole  right  of  acrquiring  the  soil  from  the  natives,  and  estiiblishir 
upon  it.  It  wa8  a  riglit  with  wliioh  no  Eui-ofK-ans  could  interfere.  It  waa 
all  asserted  for  themselvosa,  and  to  tlie  assertion  of  which  by  otliers,  oil  asf 

"Those  relations  which  w<»re  to  exi<t  bi-tweon  the  dis(V>vorer  and  the  m 
ho  regulated  by  themselves.  The  rights  liius  aci^uired  being  exclusive,  n 
could  interjtose  b<'tween  thrm. 

**  In  the  e^tablishment  of  these  relations,  tlie  rights  of  the  original  inh 
in  no  in>tanco  entirely  disreganled.  but  were  n<*o«*ssariIy,  to  a  considerab 
paired.  They  were  admitted  to  )»e  tlie  rightful  oc<Jui>ant8  of  the  stul,  with  i 
OS  just  claim  to  retain  j>ossessJbn  of  it.  and  to  use  it  according  to  their  a% 
but  their  rights  to  onniplete  sovereignty  as  independent  nations  were  n« 
nished,  and  their  ])ower  to  disjHwe  of  the  soil  at  their  own  will  to  who 
phrased,  wasdrniiHl  by  the  original  fundamental  principle,  that  discovery  ( 
title  to  thoseVho  made  it."  .        , 

It  folMw^^,  tn<*n.  4hat  the  true  principle.a|  jejSli'ds  the  British  coloniea  in 
wliieh  subsequj-ntly  became  tlie  IT  nit «^  States,  is  that  which  the  Ie#]med 
hiuM  recogniseil  to  b<»  the  r\\\v  of  new  settlements: — *'That  if  an  uninhabit 
<iiscovere<i  an<l  ])lante(l  )»y  English  subjects,  all  the  English  laws  then  in 
are  the  birthright  of  «'vrry  Mibji'ct,  are  inimeiiiately  there  in  force.  But 
understood  witli  \ory  many  and  ven*  great  restrictions.  Such  colonists  cai 
only  so  mu<-h  of  tin-  Engli«*h  law  as  is  ap]ilical)le  to  their  own  situation  and 
of  an  infant  ci>lnny ;  such,  for  instance',  as  the  general  rules  of  inheritanc 
tec t ion  from  p«*r«i«>nal  injuries.  The  artiticial  rffinements  and  distinctions  ii 
prfjperty  of  a  great  an<l  cf»mnierei:il  iM^>]»le,  tht^  laws  of  police  and  revenu 
cially  a«*  are  enforc<'d  by  ]M-nalties.)  tlie  mode  of  maintenance  for  the  eatal 
the  jurisdietion  of  s]>iriln:)l  fcmrts,  and  a  multitude  of  other  provision 
necf»ssaiT  nor  c<iMvrnient  for  tln'Ui,  and  tlu-refore  are  not  in  force." 

This  expres-ies  :uvuratt»ly  and  fully  the  well-setth'd  and  rejx»atedly  recogi 
of  the  American  courts  upon  the  subject  of  the  extension  of  the  EnglisSi 
and  statutes  to  ihis  eountrv.  (hir  anei»slors  broucht  with  them  onlv  aucl 
laws  of  England  as  were  ad:i]>ted  to  their  new  con<lition.  and.  we  may  ad 
portant.  such  only  as  were  eoiifornud.>le  to  their  principh»s.  The  original  t 
country  belonged  to  a  stork  of  m<»n  whoso  history  exliibiti^d  in  a  rc*marl 
the  ascendency  of  moral  and  religious  principles,  and  who  were  deeply 
notions  of  the  right  of  n»»'n  to  live  un«ler  governments  of  their  own  cn< 
great  safeguards  of  politi<*al  liberty  which  were  consecrated  in  England  abo 
or  subsequently,  by  the  Bill  i»f  Rights  and  Act  of  Settlementi  were  receive 
S2 
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w»«  «uit«''i  t'i  tln'ir  own  oiiu'rj^pnrio.s."  But  it  is  particularly  «lt'clarwl 
il«'  7  Mini  •*  W.  III.  r.  'Z'Z^  tli:it  •all  lawn,  liy*»-iaws,  iisairrrt.  and  r*i||«| 
.  whi'  h  «1iu)l  lie  in  pnit-tici'  in  any  of  tlu*  plantations,  n']mi;-  ^ 
Any  law.  ni:i<l*.-  or  \*t  W  nia^U*  jii  this  kini^iioiu  n^lutive  to  tlie  naiil 
•n«.  i*liull  U'  lititilv  v«»iit  ami  of  nono  oH'rct.  An«I,  IxH'aiise  srvorai  ol' 
•nif*  h:iii  <I;iiriii-i|  a  -Mtli*  un'l  fxciusivif  rii^lit  of  iiniioMJniir  taxes  upon 
k'«'*.  tli«»  ctaiutf  •»  <M'i#.  III.  c.  12  oxpri'ssly  itiTlaros,  that  all  his 
-  foliihir**  an*)   plantation**  in   America   have   Imh*!!,  an*,  aii<l  of  rii^ht 

>  U'.  ^iilH»pi:ii:iti-  to  an«l  ilfprmli'iit  u]»on  tho  imp(*i*ial  crown  an«I  par- 
*i\  tinat  Urif:iiii:  who  liavc  full  p(»wcr  and  authority  to  make  laws 
:itt*  ••!  fiirfi'  ii-nt  validity  to  hind  the  <'«»lonics  and  people  of  Anierjea, 

•  •I  rhi*  eniwn  **\  tireat  Hritain.  in  all  caM*s  whatsoever.  And  this 
\  Ka«  U-en  -iini-  vi-rv  iMreihIv  exeniplitietl,  and  carried  int«)  art,  hv  the 
r  «••••    III    e.  .V.I.  tiir  ^u^pendin•;  the  lc<^i!*lation  of  New  York;  an«l   hy 

Mll'«i  •plf-tit  •'lattiTi ■^." 

ap-  trir  >M-vi-r:iI  parts  of  the  dominions  of  the  cn»wn  of  <fn*at  Hritain, 
I  tr.*'  niuni<-ip:t[  lawn  «if  Kn^^lariil  an'  ni»t  of  foree  or  authority,  merely 

f  J*.  1  i::i>iir.il  t  •  ,!1  fi.»-  ^<iv>'riiiiitiit.  Nut  nnly  i^**,  hut  ilnir  idiM-  i»n  ri*Ii;!i<ii:-i 
■II  ti..-  .i-lTn:fi»!T.iTi'ii  ••!"  rrtiiiiiiid  law.  :ind  **\\  ih"  jiPm*-**  imil  plfifliti;!  in 
r*  ■«::ii|.!«  .  ;•:-•  .ind  htiiii:n]«'.  Th«T«*  n»'ViTWji«*  ;in  ifnl'Tiff  prMviM«i.il  iinltilitv, 
.-!.•  »*T  tuii  <iii:iri]Hirtiiiii  i'Xi'i*pti<tii<i,  jiii  t"tiiitili>-h*-d  cIi'Tliv,  in  uiiv  <•('  thi-  culi.- 

.u*.  r,"t  iiiily  HI  r«  j.inl  tn  th tiiiiiiMii  law,  ))ul  il«  tt»  the  statu!*-*  in  fnrrf'  :it 

•  if  iii.  ir  ••■ttl'-Tii'-iit.  -♦•iiw  part--*  wt-rf  uilMptt'd,  Miiiif  ••utirfly  n*J"'rt»«d.  an*!  ?'«!iit» 
n\',\i  iin|-ir:.iii:  iii'Hl:tii-.iiiiiii>i.    S4»nif  Hriti-h  >tatiiT«->  pj*"**'*!  Mili'<«*i|i)iiit  (••  that 

ill  >••;■:•  •  .1—  -  <:1'  lilly  .idi*p1*-d.  without  i'Xprf<"«  lfL'i-*la(ii»h  :  thi*  lawy*  r>  (»f  the 
.-*-.  h4\  III;:  I-:!!!'  r  lH'i>n  •■i|u<m1ih1  in  Kii^rland.  nr  ihrix  in;^  lle*ir  id''a*<  tii>iii  Kn;:- 

•  .  JMl>>!:«d  .till  iritr<H|iti-i  •!  into  ^fiKTii  ]irui'tiei*  and  undfr.otandiii;!  >Ui-h  ini- 

it-   .1-  TJi.  %    '"I'lli-i   t«i  )h-  4*iitlV«>lli«-|lt. 

»  f»U''  I*  th-' «l-'t!:iit'  a—tTtiil  that  thi"**' eoIi)ni«'"t  WiTe  siilijfrt  t«»  the  runt  ii»| 
rlimrrit.  Ill--  f,,I.,iii,.^  wiT»'  n«'Vi'r  rfpn-»'iilt'»l  in  that  ln»«|y  :  :ini|  althiiui!h 
.  r-  u.  r-   •!•  r:\  ■  •!  r.<>nt  tii"  <  pimii.  and  all  admit t>-d  a  mntrihin  all*'::iaiii-f  t«»  tin* 

■  r« -J";  ;*  i.i  !  ■!  !h«:'t.'r.-  !"lln\v  ih.ii  \\n'\  \v>  m- .-iittji'.-t  to  tin-  li'L'i''l.iti\  .• 
■•*'   !*•     Kn.'ii")!   I""}!'-.      Til"  irn-.it  prin<'ipii>  sm-i  f'.-tiill\   niaintaiind   liy  ihf 

\     K   -.    !iiT:>!i    u  I-    ill  it   t.ixat.-in    and    r«'pr>*'**'ni.itiiin    itii*    iii«fpaiaM**.      And 

.11  !!.i    ..n!\  |.irt  ft  tlif  -rrji;:;:!*'  th«*  AnnTii'an-  w.  n-  n-ady  t«»  fiinnili-  iln» 

.ii-l-   i  ir  w  I-   u-.-l  !!i.:»  ly  t^r  tit*-  liurpit-***  nf  re;.'tii.iti<Mi.  and  "lot  f'-r  r-Vfim*', 

■■   •"'■»-•.'*•■  •!■>*.  •!  all  "Will  «l;-i!in<*ti«»n"»  wi-ri'  ri'|»n«li.it»*d.     |t  wmh  rli-.trly  •••'••n 

"•i   I'.iT    ! !•  ii   jNiw.r  iivtT  tln'  lortun*'"  iMiil  indu-trv  «»!'  thi-  jMH>|.|t' nf  thf 

•  .;l  w.Tf.  *.i;   \\  I-  !rii-i*-l  !•>  a  l«':fi-latnri*  al  ?>i»;:r«'.it  a  di>taii<-«'.  in  wliii-Ii  iIh-v 
-     It:,     li  .    'ii!'!   :.  ■  I   n«»  -vnijiathy  t«ir  tli'lii.  anil  w.!-.  wiliiiml    that   a*NMirale 

.  I*     .1    I  .i.iitit.  ••  Willi  ili»".r  •  li  ira«"t*'r.  liur-nit*.  and  r«"«nnri'«"'*.  whii-h  i*  n »;- 

.    ■*.•..    .«ii>i    •:.;   iiv.il  iXir-  : 1  -Ufh  a  |."Wii'.    -Sii  \k>UiniIi. 

A".!'  r     I'.       .■■ti'  »  i\}iiifi  -ii'— MjUfntly  ifi-.ini*'  the  I'nii«'«|  Stali"^.  Nfw  Ila:n}>- 

■  V    'K     N    A  .'.  r-  \.  \*-.ij-n:.i.  tli«'  < 'ar«»r.na'».  and  <  If  •!_•;.*.  \v«'i**  |n»viii-i.il  ♦■-ta- 

>  uT  M."  !•-  -i  ••!  :ht'  K*'v>ilut:i>n  :  Mar>laii«l.  iNnn-i  lv;inia.  and  l»"la\\.iif» 
■..•':.-?.ir%    kT'-..    :i  «,■  tiT- ;    an  1     M. »-*.»•  •hil^i'tt-,     Hhi'dc    I-land.   ami    < '««nn»M  tieiit 

••••  ^"\  .  riirj.-  »i'- 

.*:.   -  "^v  rv    r<:ii  .;'•%-     I  *'"!n.  i-n  th»* ''itn-t..  I  l'»     tliat   IMaik-tuni-'-  «li*-»'riptii»n 

r  ;:    •    •!•;;•  li'-  ;-  i  \  ii  •  ni»-  .n*  jn-t  ««r  .ii'iiirat**.      rh»-\  i"nid  n'»r  !••■  iii-«tly  i-i»n- 

•  r  .' ■•  '  .\  .1.  ■.■■T"'*  «!;•■!.-  'A  flu-  ri'ahn.  i'nijM»w.-r»-d  t'»  |>a«"»  hy-law«i :  l>ut  niMnT 
I-  !  •     ti  • -•  i» '..  i.triifii- I -r  t  iihinif*.  pi»*.*i-'-ini:  thi-  ij«t»«Tai  imwiT*  •«!   L'«>*«-rn- 

r. ,::.:•  ■  *  -  -i.-r-  :.'ii:\.  -h-}'*  nitt>ni  iinliM-il  and  '•iil-ji-rt  t"  th*-  n'-dni  «»!'  Knjl.tnil, 

•  ^««..  .-.J  w  ri,:i;  ;ii.:r>»Mn  i*-rril«'ri.d  linfit-  tin'  ^■•n»Tal   |Miwri- nf  h-ji-la!;*'!! 

;•»...  I!!  1  ii.  !,>  n)..ii--tv  wa»  ••Tn|Mi\%«'ri'«l  t«^  i-"n«-hnh*  a  tnii'i*  t>r  |M'.u't'  wiili 
.--  -r  jl.ii'  i:  .11-  \\\  AmtTHM:  and.  hy  hi-*  h-tli  r-  {•.itfiit.  t'^  "ii-pi'iid  »»r  n'|M"al 
i  |.»r'[.»ru.  !•:  win.  h  r-  !.iT«-il  t«>  th«««»i'  i-i»li«ni»*««.  And  hv  thi*  tir»t  ar!i«  !•■  n!"  thi% 
irv-.ttv  !•;  p>-.i'*>'  .iirl  ti-ii-nd>hip  lM>i\vi*i>n  hi«  Uritannii*  iii:i,i«"*iy  and  lii>'  I'liiti-d 
.\rxi.  r;«.v  -.jfi-^l  •!  Tan-i.  th.*  .id  d.iv  of  .•^•ptt-mlNT.  IT*'-'..  Iii**  Hritaniiii'  niai.".!y 
'i^-«  th»*  t'n.t'-d  ^i.il*  -  ill"  .\mi'rii*a  ti»  l«»  fr*-".  •'««v«'r«'ijii.  ami  inilfjo-nih'nt 
|t«  Av, •!.•*.  IT-*.". :  .N'-f*'  i*n"r'.i  .\\v\  i*.  <••■••.  III.  e.  ;;•»  viv*-*  hi*  m«i«"*ty  nTtain 
r  th«-  U-tttT  i*iirr\.ni;  mi  traih*  tkud  romiiit  i^-r  hrtwi-fit  Kn^lMml  unil  thf  rniti'<l 
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a.i  the  municipal  laws  of  England.  MoRt  of  them  have  probablj 
spirit  of  tlioir  own  law  fi'oni  this  original;  but  then  it  receives  iti 
and  authoritative  force,  from  bcin^  tlie  law  of  the  country. 

Ah  to  any  foreign  dominions  which ^ay  belong  to  the  person  of 
hereditaiy  descent,  by  purchase,  or  other  acquisition,  as  the  territc 
ver,  and  his  majesty's  other  property  in  Germany;  as  these  do 
wise  appertain  to  the  crown  of  these  kingdoms,  they  are  entirely  t 
with  tlie  laws  of  England,  and  do  not  communicate  with  tliis  na 
respect  w^hatsoever.  The  English  legislature  had  wisely  remar 
conveniences  that  had  formerly  resulted  from  dominions  on  tli 
of  Jlurope;  from  the  Norman  territory  which 'William  the  conque 

*1101  ^'^^^^  ^^^'^y  ^^^  ^'^^^  ^^  conjunction  with  the  '''English  thron 
•^  Anjou,  and  its  appendages,  which  fell  to  Henry  the  Second 
tary-  descent.  They  had  seen  the  nation  engaged  for  near  four  hn 
together  in  ruinous  wars  for  <lefence  of  these  foreign  dominions; 
for  this  country,  they  were  lost  under  the  reign  of  llenrv  the  S 
obsen'^ed  that,  from  that  time,  the  maritime  interests  of  England 
understood  and  more  closely  pursued:  that,  in  consequence  of  th: 
the  nation,  as  soon  as  she  had  rested  from  her  civil  wars,  began  a1 
to  flourish  all  at  once;  and  became  much  more  considerable  in  ] 
when  her  princes  were  possessed  of  a  large  territory,  and  ber  t 
tnicted  by  foreign  interests.  This  ex])erience,  and  these  considei 
birth  to  a  conditional  clause  in  the  act(o)  of  settlement,  which  veste 
in  his  present  majesty's  illustrious  house, "  that  in  case  the  crown  i 
dignity  of  this  realm  shall  hereafter  come  to  any  person  not  beinj 
this  kmgdom  of  England,  this  nation  shall  not  be  obliged  to  engage 
for  the  defence  of  any  dominions  or  territories  which  do  not  w 
crown  of  England,  without  consent  of  parliament." 

We  come  now  to  consider  the  kingdom  of  England  in  particnla 
and  immediate  subject  of  those  laws,  concerning  which  we  are  to 
ensuing  commentaries.  And  this  comprehends  not  only  Wales  and 
which  enough  has  been  aln^ady  said,  but  also  part  of  the  sea.  T 
high  seas  are  part  of  the  realm  of  England,  for  thereon  our  courts 
have  jurisdiction,  as  will  be  shown  hereafter;  but  they  are  not  sv 
common  law.(/>)"  This  main  sea  begins  at  the  low-water  mark. 
the  liigh-watcr  mark  and  the  low-water  mark,  where  the  sea  ebbe  a: 
common  law  and  adminilty  have  divisum  imperinm,  an  alternate  juris 
upon  the  water,  when  it  is  full  sea ;  the  other  uj)on  the  land,  when  it 

(0)  Ftnt  12  nnd  13  WUl.  I II.  c  8.  (f)  rinch,  L.  78. 

(p;  Co.  Lltt  'JtJU. 


"  Tho  ronson  given  in  the  text  for  the  dominion  of  England  over  thi 
clearly  insufliciont :  for  the  courtn  of  admirnlty  of  all  nations  have  juriadi* 
It  is  now  a  w«»Il-establisli«Hl  and  recognised  princi[tlo  of  international  law  t 
has  any  exclusive  dominion  over  t)ic  liigh  Reait,  which  arc  the  hiffhway  < 
and  are  su>)ji»ct  not  to  the  jurisdiction  of  any  particular  country,  but  to  t 
of  the  wliole  civiliwd  world.  However,  th.e  rightfiilni^ra  of  excluBive  domi 
high  seas  was  mnintaine<l  hy  Seldt>n  in  his  Mare  davgum^  and  controverted 
his  Mare  Hftcrum:  and  England  has  lonu  claimed  8uch  a  right  over  the  four  i 
ing  the  British  Isles.  Kver>'  nation  nas  neverthelci»  oxcluaive  dominioi] 
within  a  e<Ttain  distance  of  her  sliores, — usually  agreed  to  be  as  far  as  i 
will  reach  from  the  land,  or  a  marine  league.  It  has  been  thought  thi 
Stat<>«*.  owing  to  her  extensive  Atlantic  coast,  has  a  right  to  claim  all  withii 
from  one  headland  to  another:  ut  least,  that  she  may  well  claim  that  the 
ocean  within  that  distance  from  her  shores  shall  enjoy  immunity  from  th< 
other  nations.  In  1S0(),  the  government  of  the  United  States  thought  it 
unreasonable,  considpring  t)ie  extent  and  shoalness  of  the  coast  and  the 
cation  furnished  by  the  well-dftine<l  path  of  the  Oulf  Stream,  to  expect 
from  belligerent  warfare  for  the  space  between  that  limit  and  the  An 
1  Kent's  Com.  30.    Bowyer's  Const.  Law,  30. — Suarswood. 


TO  THE  LAWS  OP  ENGLAND.  Ill 

rritmrof  Eoglmnd  is  liable  to  twodivi^onB;  tho  one  ecclesias-  r*iii 
Klierovil.  L   *** 

M«.*k«uuitical  divimon  in  primarily  into  two  provinces,  those  of  Canter- 
York.  A  pruvinit)  m  tiie  circuit  of  an  arclibiHliop*s  jurisdiction.  Each 
ootains  diveni  dioceses,  or  sees  of  sutfra^n  bishops;  whereof  Can ter- 
idrs  tweotj-one,  and  York  thn*e:  besitles  the  bishopric  of  the  isle 
■rhicb  was  annexed  to  the  province  of  York  by  king  Henry  VIIL 
eese  is  divi<ie<i  into  archdeaconries,  whereof  there  are  sixty  in  all; 
l€«conr>'  into  rural  deaneries,  which  are  the  circuit  of  the  archdeacon's 
dean's  jurimiictidn,  of-  whom  hereatler :  and  every  deanery  is  divided 
lea(r) 

ti  is  ttiat  circuit  of  ^p^und  which  Ih  coinmitte<l  to  Uio  charge  of  one 
Tif«r.  or  other  mininter  having  cun*  of  houIs  therein.  These  districts 
U*«l  t4»  be  near  ten  thouHimd  in  nuniU'r^M)  How  ancient  tho  division 
1  ia,  may  at  p^*!^*nt  l»e  ditftcuit  to  ascertain;  for  it  seems  to  In)  agntnl 
li«,  tluit  in  the  t^irly  agt*H  of  Christianitv  in  this  island,  parishes  were 
or  at  U*aMt  hiiniiHcd  the  same  that  a  dicK*ese  does  now.  There  was 
iproiiriation  <»f  ecclesitiHtical  dut*s  to  any  jmrticular  church;  but  every 
at  liU*rty  U)  contribute  his  tithes  to  whatever  priest  or  chunrh  he 
^9Tiili<<l  only  that  he  <lid  it  to  some ;  <ir  if  he  nia<le  no  s|MH;ial  apnoint- 
ppnipriation  then*<»f.  tliey  wert*  paid  into  the  hands  of  the  Linhopy 
y  it  wan  to  distribute*  them  among  the  clerg}*,  and  for  other  pi<»UN  pur- 
irding  to  hi»  own  <liHi*retion.(f ) 

iden:s)  says,  Kngland  was  dividinl  into  puriHhes  by  Archbishop  Hono- 

the  year  TwiO.     Sir  Henry  Hobart<  tr;  lays  it  down,  that  ])arishoH  were 

*d  by  the  council  of  l^atcran,  which  wus  held  a.d.  1179.     Kach  widely 

lrr>m  tho  other,  an<l  hi>\\\  of  them  |R*rhups  inmi  the  truth;     r«|i.> 

Erohably  1h»  touii<l  in  the  me<lium  bi*tween  the  two  extremes.  ^ 
len  hftM  clearly  shown  r)  that  the  clergy  livo^l  in  common  without 
>n  <»f  ]«iri">het.  l«>ni;  uHer  the  time  menti(>iK*<l  by  Camden.  An<l  it  a|>- 
1  the  Saxoii  law?*,  that  purishes  were  in  U^ing  long  lK»fore  the  dale  of 
il  4»f  l^atenin.  to  which  thev  art*  aserilHHl  bv  Hoburt. 
the  di*«tiii<'ti(iti  <»f  |»ari««hi*s,  nay»  even  of  niother-<-hun*hes,  so  early  as 
»  of  kin^  hl^liTsr,  alniut  tlie  year  1»70.  IWfon*  that  time  the  C4»nrti»cra- 
fii*s  w:l**  in  ^«'nenil  tirhttniry;  that  is.  every  man  |>aid  his  own  (as 
r  ob-MT\*tMl  to  what  eliiin'h  or  parish  he  pleaM^l.  Hut  this  In'ing 
•  atti*n«KMl  with  either  trautl.  or  at  least  caprice,  in  the  jH^n^onK  |>aying; 
ith«r  jcalou^ic!*  or  mean  n»mpliamvH  in  ^uch  a**  wen*  comiK^titors  for 
hem  :  it  w:im  miw  ontercil  by  the  law  of  king  H^lgar.ty)  that  *'t/entur 
m*r  pnm*in*r  f-rlrMtir  itd  quam  jHinf^iiti  fM-rtntti/*  However,  if  any 
zrvai  loni.hud  a  clnin*ii,  within  his  own  <lemesnt*s,  distinct  fn>m  the 
in  h.  in  the  natun*  of  a  private  chapel ;  then.  pn>vidi*d  such  church  had 
r  «»r  c«*tiMHTate<l  place  of  burial  U^jonging  t<»  it,  he  might  all<»*  ont*- 
«  tithc^  t'lf  (he  maintenance  of  the  ot!iciating  minister;  but  if  it  had 
^y,  the  th.'uie  iiiiiM  himself  have  maintained  his  chaplain  bv  some  other 
r  in  Mich  ca****  «r//  hi**  tithes  wen*  onlained  to  Ik*  jwid  to  the  primariof 
mother  chunh..  j  • 

ivc*  that  the  kitiirdoin  was  then  generally  divitiisl  into  parishes;  which 
ippene^l  probably  n«»t  all  at  once,  but  by  degrees.  For  it  wvins  pn'tty 
Lt'rtain  that  the  iMuindaries  of  |mri>hes  wen*  originally  ascvrtaint**!  bv 
mamir  or  manop« :  siiMv  it  verk'  m^hbrni  hap|H*ns  that  a  manor  extemis 
mon*  |iari-hes  than  one.  though  then*  an*  otlen  many  manors  in  one 
The  lonU.  as  (Miristianity  spn*a«l  itsi^lt*.  )H*gan  to  build  chun*hes  p^. .» 
own  dem«*f«n«f<  or  wast<*M,  to  aci*«>mm<Mlate  their  tenants  in  ^ 
>  adjoining  lonlsbi|»s;  and.  in  order  to  have  divine  sen'ii*e  n*gularly 

L  (•'•  or  tllh4«.  r.  9. 

b^iM&  (*.  r.  1. 

ft  ft.  4.    I  lw0L  «ML    Uob.  21^  (>»  n«L  r.  3.    f«»  ■!«>  thf  Uw%  uT  Klag  Ckaat^  1. 11, 

•bowl  Uw  jwr  h  Ji*. 
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IHjrformcd  therein,  obliged  all  their  tenants  to  appropriate  their  fl 
intiintenanee  of  the  one  otticiating  minister,  instead  oi*  leaving  them  i 
distribute  them  among  the  clergy  of  the  dioc^eso  in  general;  and  1 
land,  the  tithes  whereof  wei*e  so  appropriated,  formed  a  distinct  pai 
will  well  enough  account  for  the  frequent  intermixture  of  i)aniihi 
another.  For,  if  a  loi*d  had  a  parcel  of  land  detached  from  the  ; 
estate,  but  not  sufficient  to  fonn  a  ])arish  of  itself,  it  was  natural 
endow  his  newly  erected  chuivh  with  the  tithes  of  those  disjointed 
cially  if  no  church  was  then  built  in  any  lordship  adjoining  to  thi 
J  >a  reels. 

Thus  parishes  wei'c  gradually  formed,  and  parish  churches  endo^ 
tithes  that  arose  witfiin  the  circuit  assigned.  But  some  lands,  eii 
they  were  in  the  hands  of  in*eligious  and  careless  owners,  op  wei 
forests  and  desert  places,  or  for  other  now  unsearchable  reasonSi 
united  to  any  pansh,  and  therefore  continue  to  this  day  extra-pftj 
their  tithes  are  now  by  immemorial  custom  payable  to  the  king  in 
bishop,  in  trust  and  confidence  that  he  will  distribute  them  for 
good  of  the  chui*ch  :(a)  yet  extra-parochial  wastes  and  marsh-lani 
pi'oved  and  drained,  are  by  the  statute  17  Geo.  II.  c.  37,  to  be  osi 
parochial  rates  in  the  ])arish  next  adjoining.  And  thus  much  for  t 
tical  division  of  this  kingdom. 

2.  The  civil  division  of  the  territory  of  England  is  into  count 
counties  into  hundreds,  of  those  hundreds  into  tithings  or  towns, 
sion,  as  it  now  stands,  seems  to  owe  its  original  to  king  Alfred,'* 
♦1141    ^^*"^  *^'*^  ra})ines  and  disorder  which  formerly  prevailed 
J    instituted  tithings,  so  called  from  the  Saxon,  because  ten 
with  their  families,  composed  one.    These  all  dwelt  together,  and  '' 
or  free  j)ledges  to  the  king  for  the  good  behaviour  of  each  other 
offence  was  ccmimitted  in  their  district,  they  were  bound  to  have 
forthcoming.(6)    And  therefoi^e  anciently  no  man  was  suffered  to  f 
land  above  forty  davs,  unless  he  were  enrolled  in  some  tithing  op  i 
One  of  the  principal  inhabitants  of  the  tithing  is  annually  appoint 
over  the  rest,  being  called  the  tithing-man,  the  headborough,  ( 
sj)eak   their   own   etymology,)   and    in    some    countries    the    b 
borough 's-ealder,  being  supposed  the  discreetcst  man  in  the  boroi 
titliing.(</) 

Titliings,  towns,  or  vills,  are  of  the  same  signification  in  law; 
to  have  had,  each  of  them,  originally  a  church  and  celebration  < 
vice,  sacraments,  and  bunals  :{e)  though  that  seems  to  be  rather  i 
cal,  than  a  civil,  distinction.  The  woixl  town  or  vill  is  indeed,  by  t 
of  times  and  language,  now  l)ecome  a  generical  term,  comprehen 
the  several  species  of  cities,  boroughs,  and  common  towns.  A  c; 
incoq)orated,  which  is  or  hath  been   the   see  of  a  bishop;  and 

(rt)  2  Inrt.  «W7.    2  Rop.  44.    Cm.  Klix.  512.  (c)  Mirr.  c.  1,  J  S. 

(//)  FM.  1,  47.     ITiiH  Uii'  lu\»ii  «.f  kiujc  tAlvmnl  tho  Con-  (ft)  Finch,  L.  S 

ri':**tr,  c.  2i\  Tery  justly  *'iititl<-«l,  *'*UMMn  *(  masima  if-  (r;  1  lout.  115. 
mriY'i*,  /AT  ifuam  innurs  ttntujiriHifsimit  huMiwntur ; — r/M«  , 

Itoi'  mtHiitJitb'iU  (jv/fi  tub  drcrnnaU  Jith'Jiijitiinti'.  (UlMl.unt  rxfe 
uwirvriri",  tfr.'^ 

"  Modorn  ros< -arches  into  the  more  remote  periods  of  antiquity  have  ] 
cov«»ry,  tliat  the  learned  <M>ninientat<>r  wa-s  incorrect  in  nscribinp  the  insti 
civil  divisions  of  the  kingdom  to  Alfred.  In  the  reipn  of  Ina,  king  of  tLi 
towards  tlie  end  of  the  seventh  century,  the  tithing  and  shire  are  both  m< 
no  doubt  they  wen»  brought  from  the  continent  by  Bome  of  the  first  8a: 
this  island :  for  t)ie  tithing,  hundred,  and  sliire,  are  noticed  in  the  oapi 
Franks,  before  the  year  G.*l(>,  whence  it  is  reasonably  inferred,  thoy  were  kn 
at  least  two  centuries  ]>efore  the  reign  of  Alfre<i.  It  may  therefore  be  o 
among  the  i)eople  of  this  country,  they  were  part  of  those  general  cuBtom 
collected,  arrange<l.  an<l  iniprr)ved  into  an  uniform  system  of  jurispruden 
ker'«  History  of  Manchester;  Montesquieu,  R»prit  des  Lois,  torn.  2,  p 
Vms.  on  the  Kngli.sh  Constitution,  254;  and  Henry's  History  of  Great  Bni 
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'   •      ■•.-.    )»-   ii-<Mi!vi-.l.  :iH  lit  \VfHtiiiiii>tor/*  v<'l   if  >till  ivniainotli  a  fitv.f/*)    A 
*■■*     .j»  I*  ii'iw  uii<lrr<t«NH|  to  Ik*  a  l«»\vn,  riiluT  <-iirjn»niii.»  «>r  imt,  that   srii«t(*iii 

•  .-  ..  «-.  ,  :.,  |i:ir!):iiiiriit    •/ ■    Oilirr  towns  tlirr*'  aiv.  !<»  tin*  iniiiiU'i\  Sir  Kilwanl 

•  -^      "■•>■'    ^  ■  "t"  ****<'.*i.  uliii'li  an*  hi'iiliiT  «*iiii*s  nor  IioiimilcIis;  .soino  of  wliirli 

•  '.      ■  ..    |.ri\i]--::'- ••!   iiiarki*t<%  ahil  oth«'i>  noi ;  Imt    Itotli  aiv  ('(|uully  town>  in 
I  .  ^         T"  •M-vtT.il  ••!'  tii»"»«*  town-*  ilii-n*  atf  ^niall  a|HK'hilai;ff*  lirltin^iin;;,  rallnl 

•  ..-••.  \*lii«-!i  an*  laki'ii   hot  in*  ot' in  tli<*  .Htaiiiti*  «•!'  Kxt'trr.i  <  •  wliirli     r^i.ii- 
*.    -  ?r. -j:.  »iT  nil  !iii<i!i  <it' i-iitin*  vill;«,  l|l'llli-vill^,  anil  liaiulrt^.     Kntitv     ^ 

-    "•  -    ll- .'I  ry   S|Mlnian> /;  I  fonji-rttirrs  to  liav«'  ron«»i-t«M|  o|"  t^n   lW*i'ni»*!i,  or 

•  i    •.    --l^''*.  •li'iui-vilU  of  tivr,  an<i   hanili't**  «»!'  1»-»h  titan  liw.     Tln'M'   Jiiiir 

*    ■  !••  •>!  ii'iii^c^  an*  *»>ini'tinu***  lunlrr  llic  ^anl(*  a«lininisiration  a<«  tlio  town 
—    •    -•  ;*'ii!ii«-"»  ■'«»vi':-nr«l  liv  M'liiirat**  otllm**. ;  in  whirh  List  (-as**  tlit-v  aiv,  in 

•  ■  .-jMi-i--  in  i.r.v.  I«iiik««l  ii|iiin  a**  <ti-*iiiiti  towusjiijis.     Tln'x*  towns,  as  wa** 
t-        •    r.  'i7>  •!.  •  <int:iihiil  im«-|)  oriiriuaily  hut  on**  parish,  ami  onr  tithing;  tlii»iii:li 

■  !   ri.i'ni   n«»v\,  hy  tin*   inrii-a"*'  of  inliai'itant'*,  an*  ilivi'ii-<l  into  sfvi-nil 
;  .     -      '  .i.i'I  Tsriiiii::-* :  anit  >oiin*iinM'>,  wlirn*  iIh'iv  i^  luit  <iiii'  {tariNh.  tlirii'  aii- 

•  .-  •._  ,»■,.  \  ;i4  ,,p  lithinLT**. 

■  •  ••  :    l.kM  .;f*«'t  l'ri-li«i|i|rr-.  inatjr  ii)i  a  ti»wn  <»r  liiliin:;.  ^<>  tfii  litliiii^Ts  roni- 

1     -    .    .  «  .jM  r.->r -liv  i^ii'ii,  <-alli''l  a  liiiiii|i*«*i|.  n-  riin>i-tini;  of  i^n  times  im  fanii- 

i    ••    !.  i!ilrvl    i-   :^o\«-rni'<l   l»v  a   liiu'li  <'»n^taMi-.  •»!•   I'aililV,  an<i   fornii-r!\ 

.-    r-  ^-lihirly  lnM  in  it  tin*  liiin<li'f'l  roiirt  |i«r  tin-  trial  •»!"  raii^fs.  tlioiiLili 

■..•:.  iFi'ii  ij.^iiNi..     In  -t»nn*  of  t!if  niiii'i"  nitrilirrn  ••oiinti'-^  ihrM'  liiinttit'ii'* 

i-  .■!•.*  .••••■IlT.lk<'s     /  -'• 

1    ■    -  i*-ii'.  .^:"ii  ■»!  liiiii«Ir«'iN  into  litliin:^-*  '••■I'lns  to  In*   nin«t   |HM-iiliai'ly   tin* 

P  ■•   •■•■  .    14  >.i»    I. 
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■I  --   '.:•  1   :  . -iLi-:*!;!-.      :'J  I'liMi.  !     I..  7".       '!?.■':•.  i-   I"'..*;!--,  w.i«  tli^- •■!.  * 
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invention  of  Alfred  :  the  institution  of  hundreds  themselves  he  rather 
than  invented  ;  for  they  seem  to  have  obtained  in  Denmark  :(m)  and  i 
in  Frunoe  a  reflation  of  this  sort  was  made  above  two  hundi'ed  y< 
set  on  foot  by  Clotharius  and  Childelxjrt,  with  a  view  of  obliging  ei 
lo  answer  for  the  robberies  committed  in  its  own  division.  These  divi 
in  that  country,  as  well  military  as  civil,  and  each  contained  a  huu<iin 
who  were  subject  to  an  officer  called  the  centenariuSy  &  number  of  whio 
were  themselves  subject  to  a  superior  officer  called  the  count  or  come 
*11(*1  '*'i"^^^^  something  like  this  institution  of  hundi*eds  may  be  1 
-•  as  far  as  the  ancient  Germans,  from  whom  were  derivi^l  both  ' 
who  became  mastei'S  of  (laul,  and  the  Saxons,  who  settled  in  En 
botli  the  thing  and  the  name,  as  a  ten*itorial  assemblage  of  ])erson8, : 
afterwards  a  territory  itself  might  properly  receive  its  denominatioi! 
known  to  that  warlike  people.  ''Centeni  ex  singulis  pagis  sunt,  idque 
ifuos  corantur ;  et  quod  primo  nutnerus  fuit,  ja7n  nornen  et  honor  €st.*\o) 

An  indefinite  number  of  these  hundreds  make  up  a  county  or  shir 
a  Saxon  word  signifying  a  division ;  but  a  county,  comitatus,  is  plai 
from  comes,  the  count  of  the  Franks;  that  is,  the  earl,  or  aldcmD 
Saxons  callcKl  him)  of  the  shire,  to  whom  the  government  of  it  wai 
This  he  usually  exercised  by  his  deputy,  still  calle<l  in  Latin  vice-a 
lOnglish  the  sheriff,  shrieve,  or  shire-reeve,  signifying  the  officer  oi 
upon  whom,  by  process  of  time,  tlie  civil  administration  of  it  is  now 
volvcd.  In  some  counties  there  is  an  intermediate  division  betwoc 
and  the  hundreds,  as  lathes  in  Kent,  and  riipes  in  Sussex,  each  of  th* 
ing  about  three  or  four  hundreds  apiece.  These  had  fbnnerly  their  1 
and  ra]K'-reevos,  acting  in  subordination  to  the  shire-i-eeve.  Where 
divi<lc(i  into  ^/<nr  of  these  intermediate  jurisdictions,  they  are  called  t 
wliich  were  anciently  governed  by  a  tri thing-reeve.  These  trithings 
in  the  large  county  of  York,  where,  by  an  easy  corniption,  they  are  d 
riilings;  the  north,  the  east,  and  the  west  riding.  The  number  of 
Kngland  and  Wales  have  been  different  at  diffei^cnt  times;  at  presc 
forty  in  England  and  twelve  in  Wales. 

Three  of  these  counties,  Chester,  Durham,  and  Lancaster,  are  call 
palatine.  The  two  former  are  such  by  prescription  or  immenioriul 
^^^--,  at  least  as  old  as  *the  Nonnan  conquest  :(^)  the  latter  was 
' -•  king  Edward  III.  in  favour  of  Ilenry  Plantagenet,  first  cai 
duke  of  Lancaster  ;(r)  whose  heiress  being  married  to  John  of  Gaunt 
son,  tlie  franchise  was  greatly  enlargtHl  and  confirmcil  in  parliament,0 
John  of  Gaunt  himself,  whom,  on  the  death  of  his  father-in-law,  th 
also  created  duke  of  Lancaster.(/)  Counties  ])alatine  are  so  callec 
brcausi*  the  owners  thereof,  the  earl  of  Chester,  the  bishop  of  Durha 
duke  of  Lancaster,  had  in  those  counties  jura  regalia,  as  fully  as  th* 
in  his  palace;  ngalem  pot  vMn  fern  in  ntnnihus,  &9  Bract  on  expresses  it 
might  ])ardon  treasons,  murders,  and  felonies;  they  appointe<l  all 
justices  of  the  peace;  all  writs  and  indictments  mn  in  their  names^ 
rounties  in  the  king's  ;  and  all  offences  were  said  to  be  done  against 
and  not,  as  in  other  j)laces,  contra  pacciu  domini  regis.{tc)  And  iur 
ancient  law  in  all  peculiar  jurisdictions,  offences  were  said  to  be  d< 
his  peace  in  whose  court  tlicy  were  tried  :  in  a  court-leet,  contra  pac 
in  the  c<Mirt  of  a  corporation,  contra  paccm  ballivorum ;  in  the  sbcrif 
t«)urri,  contra  paccni  i'tir-coinitis.iJ')  These  ]mlatino  privileges  (so  sii 
regal  independent  jurisdictions  usurped  by  the  great  barons  on  the 
(luring  the  weak  and  infant  state  of  the  first  feodal  kingdoms  in  '. 
were,  in  all  probability,  originally  granted  to  the  counties  of  Chests 

f w>  S'M.  Hf.  «»f  hitrwrnr.  "2,  A,  3.  (f)  r)irt.  ."W  nttr.  TfT.  n.  9. 

in\  Mi»nt*t«q.  *=p.  I..  .M'l,  17.  {t\  Pit.  51  A>/w.  ///.  iw.  .in.  Pkmd.  216. 

Oi)  T:irit.  '/•-  M'rif>.  (Jtrman,  C.  (u>  /.  3.  r.  S,  1 4. — **  Uttpl  pnwer  OT«r  all 

' ;. I  IJ.  fvltr.  c.  .1».  (ir)A^ nnt.  2-4. 

(v  ^*'M.  tit.  h«iii.  i  f»,  «.  (X)  St«M.  •»  n.t*n.  M'frn.  c.  2. 

fr-  rif.  '^^  niw.  nr.  p.  1.  m.  18.    Sold.  ibid.    Sniiil£)nl'i  (y)  Koln'rtMm,  (ha.  V.  1.  IH). 
0-n.  ni«t.  112.    4  1ii«t.au4. 
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tlii'V  lM»n]i-n'«l  ii|M>n  inimicul  count rioH,  WuU's  mid  ScoIIuik],  in 
iiihuliitatit.**.  hsiviii/x  justice  a<liniiiistcnHl  ut  lioino.  iin>;ht  not  bo 
out  of  thi*  (-ounty.  uii<i  leave  it  ojm'H  to  the  cnciny'H  incursions; 
wncrs,  U'iii;^  iiicuunif^iHi  liy  ho  lur^e  an  uuth<irity,  n)i;rht  lie  the 
in  itM  (Jeti'iice.  And  u]M)n  thin  a<M*ount  aUo  tltere  weiv  formerly 
itie«  |fulatinf.  "i*«Miil»n)keHliin*  and  llexlianisliire,  the  latter  r^iiu 
ih  N«'rtliiiiiilHTl:nid ;  hut  thcM'  weiv  nlN>lirtlit*<l  hy  ]»:irlia-  ■- 
k«  r  in  -JT  lli-n.  Vlll..  the  latter  in  14  Kliz.  And  in  '11  Hen.  VIII. 
|MiUir><  htfiire  iii«'htioned  of  owiirrs  of  counties  oalatino  wen) 
n-a^'U  fur  tiieir  naitinuance  in  a  manner  ceaMn^;  though  ntill  all 
---M  d  in  their  namcN,  and  all  forfeitures  for  treason  by  the  common 

ihrhi.  .'I 

tf.  thi-  niunty  nf  l>iirh:im  is  now  the  only  one  remaining  in  the 
jff  t  ;  i^'T  thi'  i-aridiMi)  (if  rhester«  as  Tamden  testities,  was  uiiit^nl 
y  ll«nrv  ML.  and  has  ewr  since  /riven  title  to  the  kini^'s  ehlt*st 

riiiiii!y  |t;iiatinf,  nr  din-hy,  of   Lancaster,  was  the  |»roiN*rty  of 

'p •!<••.  (lir  **<»n  of  .fohii  of  <iaunt,  at  the  time  when  he  wresteil  the 

iiT  Ikirliurd  II.  and  a**-iunied  the  tith'of  king  Henry  1\\    Hut  he  wuh 

fultrr  thi*«  t<i  Ih-  united  to  the  cn»wn.  lest,  if  he  lost  one,  hehhould 

ai-i:  l«»r.  an  IMi>wdrn'f/i  and  Sir  Edwanl  Cnkei/M  id».«*fr\-i.,  *»  ho 
h«'  dudiv  of  Lan(a*itcr  hv  sun*  and  indrfeasilile  title,  hut  that  his 
wii  \\a^  nnt  Ml  a-^surcd ;  for  that,  after  the  di*cease  of  Hidianl  II. 
i»f  til*'  rn»\\n  was  in  thr  heir  nf  Lionel,  <luke  of  (Mareiire,  stt'imd 
1  III  ;  John  of  (iaunl,  fath<*r  to  this  Henry  IV.,  InMng  hut  the 
\ni|  thrnlore  he  )in>rure4l  an  a<'t  of  parliament,  in  the  tir>*t  year 
niaiiiiit:;  tliat  tli«*  duchv  of  Lancaster,  and  all  other  his  lu'nNlitar\' 
il  their  ri>vallic'4  and  franrhises,  should  n'lnain  to  him  and  hm 
and  HJioiiM  n'liiain,  desi'end,  U'  adniinisten*d,  and  t;t>venK*<h  in 
**  :\  h«*  ni'ViT  had  attaint**!  the  n'iful  di;;nitv:  and  thu**  thev  de- 
-mti  :iiiii  i^nui'ls'iii,  Hriiry  V.  ami  llt-nry  VI.,  manv  in'W  trrritoriit* 
hi  III  J  :ifiiii\ri|  to  thr  iju'-hv  hv  tlir  torm«T.  '■•  Ilt-nrv  VI.  U'inir 
Kdw  IV.  this  diH'hy  was  dcrlan«l  in  |iarliamrnt  'i**  have  r^itn 
-d  to  !)•••  <  r*iuii.  •/  and  at  tlit*  sanu*  lime  an  art  was  made  ^ 
thi-  dm  hv  of  LaiifastiT.  to  roiitinn«'  the  eounty  |ialaiiiit*,  i  which 
M'  li:tvi'  ilfti-riiiiiK'd  hy  the  attainder,  »■  r  i  and  to  makr  the  Kime 
iiiii\  :  aifl  t'ji'Thrr.  to  vest  the  whoh*  in  kiiii;  Fjlwanl  IV.  and  his 
A.*'i /'•'./.  t-TiViT;  hut  under  a  srpar:itf  i^uiding  and  governam-e 
r  :h!.t  r.tain  •— ••!  thf  rmwii.  .\iid  in  1  Ilt-n.  VII.  anoth«'r  a«-i 
ri-r:tii*  -ii>  h  parts  of  tin*  duchy  lands  as  had  hern  dismemhen'd 
riijTi  i'l  K'lw.  I  v..  and  ti»  Vfst  tlu*  inherilam-e  of  tin*  whole  in 
i«  }i«  ir^  t«ir*  v«-r.  :is  amplv  and  lariridv.  and  in  like  manner,  form, 
•*!  par.ifi-  tVi'Mi  ihi-i-rown  tif  Knu'l:«nil  and  possession  of  the  same. 
iir.«  <•  and  Kiuard  IN'  .  «>r  :inv  of' them,  had  and  held  the  •*anie.<  t  ) 

m 

\\\   i^  !.'•:  a  •»'»:iifv  i»alaltii'*,  tl>oU::li  somrtimes  ern>neouslv  called 
p«\.ii   tiaipJH-f:    the   hi^'liop  h;ivin:X,  hydrant  of  kiiii;   Henry 
n  ;  •     r  w  rilin  tin*  I-U-  of  Klv.  whi-ndiv  he  e.xen-ises  a  jurisdiction 
.  as  \\«li  iriniiiiai  as  rivil.  y  i 

\II      nl  h;«  li'iT".  »!rih  *-i'iiM  n-i.-r  '••  "t'.-n-l -I  In  iih> 

•  ».fir    I      !•■  •■■!•  t  i%»l   fi'-ni  ill-   !:l- T-T  III -^  -'f  III-  rn>«ii 

.'\iil   II. -i-*-!   it   Willi*   III  !■««•    i««ii   liiiiLi >!  ■•!  ^iit  •■4il> 

.  "x-    :.  //  .:    r  ft   1  .  itr.  :  i'     •!  initt  •*.  H'Uit  \:i  iii.t  i»i  ■  ••n  •»  ■■'  ••■»■   •*■■' 

«  ••  Il  If  ■  III*  'II*  III-  iv\'\  nt  '-I''  •  ^'1*  r  ti-  ''ihi-iii  iiiii*  fniiu 

iIh-  r«:  ■  :  III    ri  1   i  |iiii  111  III.  ail.    ■  >i   I  «r  ii-l><l  «iili  ilii* 

ti  T#--l    I'l      i-        ',     I  I    «  !    -■'■.   1.  J        i:    «!il     '11-   Il   !•  II  ■■!  Ill  III     111*'    fii«    ■•    Mi^'ii^ln'^    hmI 

i  III-*    J  •     M.    t    >  I  iln*     it  '.^"  r-k'lit       litm  n   I  l.r    l>-lli   whiili  il  i  -till  ii  4  li   i     -i   'f  ••■  lli>' raLtl^ 

*•%     .         •■  •      I       ■■  Il  .'     ■■     I     .1.    Il f   ■   Ml-  I*    -lllki    iif    I^UKMvlf  I  .   I-I   'I.      •-!  •!  •!      •■■■iir«    i-f   iitfll 

k  ■  _■      li    -Il  .     \l'         ..     I     'II.  ill      III  il^ti.l        lti>    '•  Itrr  iiiilii—n.  Ill- ;•  l-r*     •  ■  -n*  In  !•■   Ili  ■!  nf 

f,l    «    •     I-  ■     1.  <     .      t>    •    -    i.i:i.ri|  till*    Mil.;  •.  «h>i  h-M.    I  (••«il    .".'V    tf    I    n -f«-lti«t  ml  nn 

Ts.    ■•«  .    ..    I,  I     «• .      r   «•■        \t\-\.  Ill-  aLiLit  -•{  ll>  III t  \  II..   «ti*>-N  w  ■•  I  I.  »  m  ti-i 'if  ri*«Dni|^ 

'•*.    l-.!<i'il.   I*    -     . '-r    ii-i      '•«  -til"  t<--n.    ili>- il»  li«  ■till  n-iiitiiii«i   ««  r«i  i' i  ••■•■<i  !■_«  tli^  «ri  iif 

.:  ffi-    •  •         •   II.    r-t   ■  i;-  •!    Il  lil»  .I'l    |V  .  w|i.ii.itf>  fi--ui   ill!"  I-:!,  r    i«-~«^iiiii«  nf  tb* 

'•    r  'Il    .11*  >  «  r  fi.ifi-l     f*>  r  )k  •  £  •!--iin  :n  iinlrr  hihI  Kii«i-iUiu*  ni.  Uut  uu.i  *i   m  ihnbi  uf 

»l     |ir*«    -li>    1       'I-        -II  •i!i-t    f       f    !!■  Ililii-rit'iltrv. 

iV  •       iMi'   •*    •        -•ill      til.!  Ill  I    .  i#    4  Iftat.  Z>', 

••ifi«*il  I*  j1*i-  ^   t*.  ->!    Il  k  It,;  ll>  iiij 
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*r>01  *Therc  are  also  counties  corporate^  which  are  certain  citiea 
"  J  some  witli  more,  Rome  with  less  territory  annexed  to  tliem 
out  of  special  grace  and  favour,  the  kings  of  England  have  grantc 
lege  to  1)0  counties  of  themselves,  and  not  to  be  comprised  in  any  otl 
but  to  be  governed  by  their  own  sheriffs  and  other  magistrates, 
officers  of  tlie  county  at  large  have  any  power  to  intermeddle  the 
are  I-ondon,  York,  Bristol,  Norwich,  Coventry,  and  many  others, 
much  of  the  countries  subject  to  the  laws  of  England." 

"  By  art.  i.  sec.  8  of  the  constitution  of  the  United  States,  '*  Congrcw*  shal 
to  exorcise  exclusive  legislation  in  all  cases  whatsoever  over  such  district  {n 
ten  miles  s<iuaro)  as  may  by  cession  of  j>articiilar  States,  and  the  acceptance 
become  the  seat  of  the  goveriim<?nt  of  th*;  United  States,  and  to  exercise  li 
over  all  places  jmrchased  by  the  consent  of  the  legislature  of  the  State  i 
same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  doi'k-yards,  and  < 
buihlings."  Accordingly,  the  District  of  Columbia  was  ceded  by  the  States 
an<l  Virginia  to  the  United  States  and  accei)te<l  by  Congress. 

By  art.  iv.  sec.  3  of  the  con>titutir)n  of  the  United  States,  **Tlie  Congrei 
power  to  dispose  of  and  make  all  needful  regulations  respecting  the  terri 
property  belonging  to  the  United  States;  and  nothing  in  this  constitutio 
construtnl  as  to  prejudice  any  claims  of  the  I'liited  States  or  of  any  ]>artici" 

It  has  been  often  doubted  whether  tlie  Unite<l  States  have  any  constitu 
to  acquire  now  territory'.  However,  I^uisiana  was  ])urchased  from  France, 
Spain,  and  a  very  extensive  territory  was  aci|uir<rd  by  treaty  from  Mexico, 
western  territory,  acquired  previous  to  the  adoption  of  the  federal  cor 
cession  from  Virginia,  was  regulated  by  "An  ordinance  for  tlie  governmenl 
tor)'  of  tin*  United  States  northwest  of  the  river  Ohio."  adoptiKi  by  the  < 
July  13,  17H7.  Territorial  governments  have  from  time  to  time  been  orgj 
the  other  territories  of  tlie  United  States. 

The  character  and  extent  of  the  power  of  Congress  over  the  Territories  li 
subject  oi'  roi)oated  and  excited  discussion  both  in  and  out  of  Congress.  ( 
most  other  (luestions  connected  with  th<»  authority  of  the  federal  goy« 
National  and  Statt»-Rights  schools  liave  diftered. 

The  f«»rmor  hold  that,  under  the  constitution.  Congress  have  absolute 
]Kiwor  over  the  Ten-itories:  that  whatever  they  have  the  jwwer  to  do,  t 
right  to  do,  if  in  their  judgment  it  will  conduce  to  the  "general  welfare." 
collstru<^  tlio  power  "to  dispose  of  and  make  all  needful  regulations  respect 
tory  or  other  property  belonging  to  the  United  States"  as  the  same  in 
"]>ower  to  exercise  legislaticm  in  all  cases  whatsoever." 

The  State-Kights  scliool,  on  the  contrary',  hold  that  the  clause  in  the 
alxnit  tlie  T<Tritories  relates  to  them  only  as  proi>erty,  and  gives  no  right  t 
govern  thrill ;  that  their  right  to  government  s]>rings  from  their  aequisitio: 
<*essi()n,  }«n<l  is  not  therefore  absolute.  Territoi-y  acquired  under  the  rig 
war  ami  make  treaties  ])elongs  to  the  States  as  States,  and  Congress  ean  on 
conformity  to  the  jmnoiples  of  the  c/^nstitution :  their  power  is  limited  by  ti 
of  the  constitution.  They  have  the  authority  to  maintain  peace  and  < 
establish  tribunals  for  the  administration  of  criminal  and  civil  justice  ace 
law  of  the  land  as  it  existed  at  the  time  of  the  cession ;  but  they  can  no  mo 
law  of  the  lan<l  in  a  Territory  tlian  they  can  in  a  State.  They  cannot  re( 
pro))erty  f»r  interfere  with  private  rights.  In  short,  the  law  of  the  ceded  U 
subjects  not  within  the  delegated  i)owei*8  of  Congress  in  the  States  must  c 
changc<l  ].y  the  only  legitimate  autliority,  when  the  people  of  such  Terril 
authority  of  Congre.-s,  form  a  sovereign-State. — Suarswood. 
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CHAPTER  I. 

OF  THE  ABSOLUTE  RIGHTS  OF  INDIVIDUALS. 

The  objects  of  the  laws  of  England  arc  so  ver}*  numerous  and  oxtensivo,  that, 
is  oni«r  to  consider  them  with  any  tolerable  easo  and  perspicuity,  it  will  be 
MCHMarj  to  distribute  them  metho<licaliy  under  pro|>er  and  distinct  hoftds; 
aroidtnK  as  much  as  possible  divisions  too  large  ana  comprehensive  on  the  one 
kaad,  and  too  triiling  and  minute  on  the  otlier;  both  of  which  are  equally  pro- 
dortive  of  conftision. 

•Now,  as  monici|>al  law  is  a  rule  of  civil  conduct,  commandinj^  what  r»i«><> 
•»  rurht.  and  urohibiting  wliat  is  wrong;  or  as  Ciccro,(</)  and  at\er  him  *-  ""^ 
nnx  Hracton.(6)  have  expressed  it,  a^facf/o  justa,  juIh^ij*  honesta  et  prohibens  con- 
tranti^  it  follows  that  the  primary'  and  principal  object  of  the  law  are  rhuits 
and  wmoxos.  In  the  pn>HO<*uti«in,  tlieretorc,  of  thesi'  (.■oiunicntarics,  I  shall  fol- 
low this  very  simple  and  ob\iouH  diviHion ;  and  shall,  in  tlie  tirst  plac*e,  consider 
tW  n^KU  that  are  commandeil,  and  secondly  the  vcruntjs  that  are  forbidden,  by 
tile  laws  of  England. 

KiC^its  are,  however,  liable  to  another  suhdivisiion ;  lK*ing  either,  first,  those 
wlucli  concern  and  are  annexed  to  the  persons  of  men.  and  are  then  calleil  jura 
ptrtomamm^or  the  righU  of  persons;  or  they  are,  secondly,  such  as  a  man  may 
aemirv  over  external  objects,  or  things  um^nnected  with  his  i)erson,  which  are 
gljifd  jura  rerum,  or  the  rights  of  things.  Wrongs  also  are  divisible  into,  first, 
plriraU  tcrom^  which,  being  an  infVingement  merely  of  ])articular  rights,  concvm 
Nftdiridiials  only,  ami  are  (niUiMi  civil  injuries;  and,  secondly,  public  wrongs,  which. 
beifi|C  a  breach  of  general  and  public  rights,  afi'ect  the  whole  community,  and 
are  called  crimes  and  misdemesnors. 

The  o)»jects  of  the  laws  of  England  falling  into  this  fourfold  division,  the 
|Mnrte>iit  commentaries  will  therefore  consist  of  the  four  following  parts:  1.  The 
r\fKtit  ^/  ;-^r<.»iM,  with  the  means  whereby  such  rights  may  l>e  cither  acquinnl  or 
Vmi.  :!.  T*h^  right*  of  things^  with  the  means  also  of  ac*qairing  or  lt>8ing  thom. 
Z  Private  trrongs,  or  civil  injuries,  with  the  means  of  redressing  them  by  law. 
4  PuUtc  tcrongSf  or  crimes  and  misdemesnors,  with  the  means  of  prevention  and 
panishment.' 


*  Ihm  divtinetion  between  ptmalt  wrmgi  and  puh&c  wr(mffi  it  more  intelligible,  and  more 
mnenrmittif  limiled  hf  the  nature  of  the  ml^ects,  than  the  distinction  between  the  rights 
^  jAiiyi,  and  the  ri^his  rf  pammg ;  for  all  rights  whatever  muit  be  the  rights  of  eertain 
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Wc  are  now  first  to  considor  tho  rights  of  persons,  with  the  means  i 
and  losing  them. 

♦I'^'^l"^  *Xow  tho  rights  of  persons  that  are  commanded  to  be  obse 
^  municipal  law  are  of  two  Horts :  first,  such  as  are  due  from  e\ 
which  arc  usually  called  civil  duties;  and,  secondly,  such  as  belong  to 
is  the  more  ]H)pular  acceptation  of  rights  or  jura.  Both  may  inde 
prised  in  this  latter  division;  for,  as  all  social  duties  are  of  a  relative 
the  saine  time  that  they  are  due  from  one  man,  or  set  of  men,  tlio^ 
be  due  to  another.  But  I  apprehend  it  will  bo  more  clear  and  easy 
many  of  them  as  duties  required  from,  rather  than  as  rights  belong 
ticulur  pei*son8.  Thus,  for  instance,  allegiance  is  usually,  and  thei 
easily,  considered  as  the  duty  of  the  people,  and  protection  as  tho  < 
magistrate;  and  yet  they  are  reciprocally  the  rights  as  well  as  dut 
other.  Allegiance  is  the  right  of  the  magistrate,  and  protection  the  i 
peo])le. 

Pci-sons  also  are  divided  by  the  law  into  either  natural  persons,  o 
Natural  persons  are  such  as  the  God  of  nature  formed  us ;  artificial  a 
are  created  and  devised  by  human  laws  for  the  purposes  of  society  a 
ment,  which  are  called  corponitions  or  bodies  politic. 

The  right*}  of  pereons  considered  in  their  natural  capacities  aro  J 
sorts,  absolute  and  relative.  Absolute,  which  are  such  as  appertain 
to  particular  men,  merely  as  individuals  or  single  persons :  relative, 
incident  to  them  as  meml>er8  of  society,  and  standing  in  various  i 
each  other.  The  first,  that  is,  absolute  rights,  will  be  tue  subject  of  ' 
chapter. 

By  the  absolute  rights  of  indi\4dualH,  we  mean  those  which  are 
primary  and  strictest  sense ;  such  as  would  belong  to  their  persons  i 
state  of  nature,  and  which  every  man  is  entitled  to  enjoy,  whether  ow 

*1*><il  ^^  ^'^  ^^'  ^^^  ynth  regard  to  the  absolute  duties,  which  ma 
■'  *to  perform  considered  as  a  mere  individual,  it  is  not  to  b 
that  any  human  municipal  law  should  at  all  explain  or  enfoi'ce  them.  ] 
and  intent  of  such  laws  being  only  to  regulate  the  behaviour  of  n 
they  are  membci"s  of  society,  and  stand  in  various  relations  to  each 
have  consequently  no  concern  with  any  other  but  social  or  n>lative  d 
a  man  therctbre  be  ever  so  abandoned  in  his  principles,  or  vicious  in  h 
])rovided  he  keeps  his  wickedness  to  himself,  and  does  not  offend  i 
rules  of  i)ublic  decency,  he  is  out  of  the  reach  of  human  laws.  But  i 
his  vices  public,  though  they  be  such  as  seem  princi])ally  to  affect  1 
drunkenness,  or  the  like,)  then  they  become,  by  the  bad  example  t 
pernicious  efiects  to  society;  and  therefore  it  is  then  tho  busmose 
laws  to  correct  them.  Here  the  circumstance  of  publication  is  what 
nature  of  the  case.  Public  sobriety  is  a  relative  duty,  and  therefoi 
by  our  laws ;  private  sobriety  is  an  absolute  duty,  which,  whether  it  be 
or  not,  human  tribunals  can  never  know ;  and  therefore  they  can  ne^ 


persons  to  certain  tliinp*.  Every  right  is  annexed  to  a  certain  oharncter 
which  each  individual  hc^irs  in  society.  The  rightii  of  kings,  lords,  judgei 
fiithers,  lieirs,  purchasers,  and  occupants,  are  all  dependent  upon  the  reaper 
ters  of  the  claimants.  The?<e  rightrt  might  again  Ite  divide<i  into  rights  to  po 
things,  an<l  tho  rights  to  <lo  certain  actions.  This  latter  ohiss  of  rights  consti 
and  authority.  Hut  th<*  <listinction  of  rit/Zits  of  persons  and  rights  rf  (hingSf  in  \ 
books  of  the  Commentaries,  stn^ins  to  have  no  other  dittci-ence  than  the  anii 
expression,  and  that,  too,  resting  upon  a  solecism;  for  tho  expression  rights 
anght  of  A  horse,  is  contnir>'  to  the  idioni  of  the  English  language:  we  say 
a  right  to  a  thing.  The  (listin<'tion  intendt^l  by  the  learned  judge,  in  the  firs^ 
apiHMirs,  in  a  gn»at  degret\  to  l>e  tliat  of  the  rights  of  jiei-sons  in  public  statu 
rights  of  j)ersons  in  private  relations.  But.  as  the  order  of  legal  sul^octB  it 
measure,  arbitrary,  and  does  not  aclmit  of  that  mathematic4il  arrangemeni 
proposition  generates  another,  it  perhaiw  would  be  difiicult  to  <Uscovep  any  R 
Mtisfactory  than  that  which  the  learned  judge  has  pursued,  and  which  was  fii 
ty  Lord  C.  J.  Ilale.  See  JIale*s  Anatyds  of  the  Law. — Coristiaiv. 
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vil  Mirii*tiiiii.'  But,  with  re.«*pcct  to  rights,  the  oaw)  in  (litFrrcnt. 
•Iff! Ill'  aii'i  i'ii!«ii'i-«*  UH  W4'll  thosi*  HiflitH  \vlii«'li  lK^I(»n;r  to  H  luai)  eon- 
iii'liviiluul.  us  tlioHc  which  boloii^  to  hiiu  oMirtitlorvd  aa  rulate<l  to 

iiiripul  aim  of  Kocivty  is  to  ])n»ti*ct  indivitluulM  in  the  onjoymont 
lutf  ri^htH.  whirh  wm*  yi*htt*«l  in  them  by  tho  imniutahiv  lawti  of 

hich  foiiM  not  h«*  |»rffK*r\'4Mi  in  |>«'UC4*  without  that  mutual  assint- 

i*n-oiir*4*  which  in  ^aintMl  hy  thi*  iiiHtitution  of  triondly  an«l  H«»cml 

ll«*iit-i'  it  tol|iiu>4f  that  the  tii'st  an<l  primary  fiiil  ot*  human  hiwi» 

n  a  Mil  n-i;uhitc  tliest*  ahjuAufr.  rights  of  individuaU.     Kui'h  rii;ht!i 

and  rrhitii't'  ri*.**ult  from,  and  aru  ]N)M4*rior  to,  tho  formation  of 
«'ictii*^:  f^t  that  to  maintain  and  n*^uhito  thene  ih  idrarly  a  Hulwe- 
•niii'in.  Anil,  thcrrforc,  the  principal  view  of  human  laws  is.  or 
t  to  hi>.  t«*  fxphiin.  pn»tcct.  and  enforce*  such  riichts  as  an*  ahsidutv, 
i*ni«M'lvf*  :irc  tcw  and  simple:  and  then  such  ri^litM  as  aiv  ,  ^p^. 
■h.  ari-^inir  trmii  a  variciv  of  eouneetiiMis,  will  Ik*  far  nion»  «- 
<i   niiirc  c<iinplir:i(cd.     1  hese  will  take  up  a  greater  space  in  any 

anil  hf-iK'f  may  ap|H'ar  to  he  mon*  atlemled  t4»^tliou;;h  in  reality 
—than  iltc  ri:;hl^  of  th«*  former  kind.     Let  us  therefore  pnK'ecd  to 

tar  all  lau">  oii>;hl.  and  how  far  the  laws  of  Kn^land  at'tually  do, 
f  lli«—e  ah<«oliite  riirhts.  ami  provide  for  their  lastin;^  security.* 


t:<in ni^  t«>  I'onvfr  a  d<H<triii**  that  i*an  hunllv  Immt  cxaniinatinn.  or  l>o 

1  -oiind  l.iw  iiii'l  innnditv.  Tin*  cin-uni'^tanci*  of  i»iihliealion  itn  i*vidcnr<» 
r'>rti«'a<'v  and  li.krd«*ii«M|  di*|ir:ivi(y  may  alter  thi'  n.iltircnf  thi*  puni'thnient.  y 
i-r  tli<*  iiitriii«ii-  I'rimin.ihty  «>f  tin*  viciniin  iu't.  \Vliut«*vrr  in  ]MTnicioiiH  to 
•x.ftin|th-  niiitt  ni'i><*<i!ian]y  In*  vifious  and  ihiitructivf  in  itM-lf.  Wliat  ui 
-:iiini.il  lit  r«'|'«-.kl  und  tollow  ntii>t  al-n  U*  ruin>»iit  and  criminal  to  mm* 
.in  U«r«  |ir>*hi)*i!  cvcrywlifp*  tlic  guilty  ai-tion  ;  hut  |iunislniii-nt  can  only 
j.-ii.  •■  ..f  di-t'Ttjiin. — <'hki'»tmn', 

ii^-t-rv'-l  )<y  tilt*  ci»miiii*ntat<»r  that  lh<«  n^i«tihit«'  rii!)it!«  of  indivtdiaalK. 
.in«*  l**'"  -pi.  ••  in  cimIi...  of  law  than  tln-ir  n'lative  r;iht-  or  riglilH  <if 
..  •, .  r".«  i»  "■-  \'\  t'.ir  thi*  ni«>''t  iin|Mirtant.  The  L'rtMt  nnl  4if -iM-ii-ty  in  to 
tltii  .ir.  1  li.i|i].iii<--s  i«f  it<4  ni"nilMr4:  mrl  \\u-  v:u*t   niajurity  of  mankind. 

■  >!i    :..•  .r   di.I\    l.il'Hir  fnf  th«'ir  daily  l>r*ad.   ha^i-   tlii>   tnn-t   ilii«*cl    anti 
7*    !  .\\  *'.•  .r  i  '".  l:*iili«.  ]il>i-it>.  and  ii-|>titat:<>ii.      It  i-  tni>*  that  thi>  Iiojh* 

ri-r'-.    i!.  I  ■•!   :!i.:-  J-i-tttTiiii: 'iiir  i-"!i'i.ti"n  p'TV.iilf*  .ill  rla-**** :  and   n«» 

-|-  '.  I.    '••■!?. »t  iif  a  c«'ii!t  iit-'i  |-  "I'l".  wlit-ri-  til.-  fruit*  i»f  iM'iii-fry 

iTi-  ii--'  ♦  ill\  -  •■  tir-'d  til  th«*  |H>*«.-**.ir.  and  lli»'  r**l.ithili«  I'f  \\\*-\\  alpl  tli«* 
li>  ir  i>r-;»  rtr  r<-jiilai>  •!  )>y  wi<«i*  .hpI  fiTLd  la\v«.  impartially  a<liiiini<«ttTi*<l. 
ni-  ..t  ;;..\.  ;iiiii«'iit.  -ut  li  aH  prfvail  in  tli*-  I'liitc*!  Stat*"*.  whtTf  tin*  |M»<ip|«» 
■l-..-  ^\  a.'-  Ill-  iir  r«'|irt>»'iitativ."..  ihii'.fn  at  sh^rt  interval-*,  )HTM>nAl 
-:.%.•  .11.  i  "th-  r  p"iiti'-.il  franc lii«*i-..  lilii-rty  of  cini«»<'icn«'e.  i>f  ^|MN*ch.  an'l 
iid   !ii*-  :  jli  t>f  tlii>  pi'iiplt'  |HMi  «>ulily  III  :i?>L«i'mhli*  t'l  ciin<*idi*r  and  tit*»ruM 

•-.   I"'-  r.jli!-.  w!.i -h  till-  I |ilt»  iiatnr.dly  i-hcrish  with  ji-alou^y.  and  which 

T.  • :  :''i.  •!»-.  Ivt-  in  a  >;r«  at  n»»'iL^urf  fmni  tlii»ir  own  ili-m'H'r.itic  atrmiti*-^. 
r.'  :•    li  iw.\.  r.  n.»t  mii«  h  ili!l'»'r»'iu'i»  lM>t\r*M-ii  wr**stin:;  from  a  man  \>\  fori»«' 

■  ■v.TiiTii-  !.r  il  «x.i'  ti-iii.  tlic  fi'W  tl'ill.ir-.  tlic  |ir<Niiirt  or  *aviiiir*  of  \\\% 
ly  |M  r:--i  ••!  tini--.  .tTid  d>-}irivinj  liini  nf  hi<«  liU'rty.  f>r  c)iainin:*  him  to  a 
r  HI)  ith*  r  •liinii J  \\i**  -niiii-  p*-rt<Ml.  IIi-n<'*' m**  iiii;:]it  M'lt  t<t  nndcrvahit* 
ah:'li  lia\f  J-'.-ii  provjilrd  !i»r  the  iipitiN  tii>ii  of  the  ri^ht**  nf  pn»jK»rty. 
ii|->':ai.'.  p.iT!-  ff  "Sir  lit>*Ttif^.  aiiil  !>lciuld  In>  maiti(a:ne<l  with  as  vigilant 

■  ■th.  r. 

!,  •»  -t"  t!i«'  I'niTfd  Stati*^  ari'l  tin-  coriotitnlionv  of  ihr  •i«»venil  Stat«»^  nr^ 
Tith  II. lU  .«f  Ui.'lii-.  wliiiii  jir*'  intfiiil*-*!  to  det-hire  mid  -et  forth  the 
i:>  h  thf  j--..j.li'  in  tJicir  "overt-itfn  •  .ipaiity  liavi*  inipfK^ed  \\\***i\  th»'ir 
iri"ii-  j:-'V«Tniij«"nt-  ••-!.il'l:-h«'<l  hv  tin-***  const itiition*.     nut  a*  tin*  per'^nn** 

•l;tl"»*ri"iit  )>ran«-h f  th*'-***  irovernnifnt*  an»  ch<*M»n,  directly  or  indir»N*tly. 

if  th»*  ptftpl.*.  tin-  pnivi«ii>n«  of  ilii'*i»  HilN  f»f  Uiglitj*  an*  n'ally  r»»«trifti«»n«i 
th**««*  nmj"ritii-«.  They  c«inMitnte  the  r*tviirity  of  the  individual  nifnihrr^ 
n«l  thi*  iii-t.«  of  the  majority.  Thi*  ^ri*al  bulwark  of  the  re^erv*"!  rii;htj« 
iv%^  r«^trii*tion<  ii«  the  jtid;i*iark'  department.  Thoy  have  the  tni'ineoitiiined 
nn$  any  act  of  the  irnvernmeiit,  in  anv  of  its  departmentji.  wlii«h  infritiiEt^ 
icbU,  Xo  be  utterly  null  and  void.     That  d«pArtmeDt  spread.^  the  broad 
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The  absolute  rights  of  man,  considered  as  a  free  agent,  endowed  witi 
mont  to  know  good  from  evil,  and  with  power  of  choosing  those  : 
which  appear  to  him  to  be  most  desirable,  are  usually  summed  a 
general  appellation,  and  denominated  the  natural  liberty  of  mankii 
nalunil  liberty  consists  properly  in  a  power  of  acting  as  one  thinks  fit 
any  restraint  or  control,  unless  by  the  law  of  nature  j  being  a  right  in! 
us  by  birth,  and  one  of  the  gifts  of  God  to  man  at  his  creation,  when  h 
him  with  the  faculty  of  free  ^v^ll.     But  every  man,  when  he  enters  int4 
gives  up  a  part  of  his  natural  liberty,  as  the  price  of  so  valuable  a  ] 
and,  in  consideration  of  receiving  the  advantages  of  mutual  commero 
himself  to  conform  to  those  laws,  which  the  community  has  thought ; 
esUiblish.    And  this  Kj)ecies  of  legal  obedience  and  conformity  is  iniinij 
desirable  than  that  wild  and  savage  libert}' which  is  sacriliced  to  obtai] 
no  man  that  considers  a  moment  would  wish  to  retain  the  absolute  ai 
trolled  power  of  doing  whatever  he  pleases:  the  consequence  of  whic 
every  other  man  would  also  have  the  same  power,  and  then  there  woi 
security  to  individuals  in  any  of  the  enjoyments  of  life.     Political,  the 
^     civil  liberty,  which  is  that  of  a  member  of  society,  is  no  other  thai 
iil>erty  so  far  restrained  by  human  laws  (and  no  farther)  as  is  necoi 
expedient  for  the  general  advantage  of  tne  publicCo)     Hence  we  mj 
*l*^61     ^^^^^  *'^®  lay^,  which  restrains  a  man  from  doing  *miHchief  to  I 
-'     citizens,  though  it  diminishes  the  natural,  increases  the  civil  ! 
mankind;  but  that  every  wanton  and  causeless  restraint  of  the  w 
subject,  whether  practised  by  a  monarch,  a  nobility,  or  a  popular  asi 
a  degree  of  tyranny:  nay,  tliat  oven  laws  themselves,  whether  mad 
without  our  consent,  if  they  regulate  and  constrain  our  conduct  in  r 
mere  inditference,  without  any  good  end  in  view,  are  regulations  d 

(r)  FacvUnt  tjut^  quod  euO/uf  fartrt  KM.  nisi  tpdd  jurf  prohibder,    Ind,  1»  S,  L 

and  imprep:nuble  shield  of  its  protection  over  the  life,  limbs,  liberty,  reput 

i»roi)erty  of  the  citizen,  when  invaded  even  by  the  will  of  tlie  migority.     0 
lights  arc  therefore  not  mere  enunciations  of  abstract  principles,  but  solemn  < 
by  the  people  them.solves,  guarded  by  a  sufficient  sanction. 

The  Bill  of  Rights  which  accompanies  the  federal  constitution  is  mainly  t 
in  the  amendments  to  that  instrument.  It  was  strongly  urged  by  those  wh 
the  adoption  of  that  instrument  as  it  was  proposed,  that  inasmuch  as  the  g 
established  by  it  was  in  all  respects  a  limited  one, — that  it  could  exercise 
except  such  as  were  expressly  grante<l  or  necessarily  implied, — there  was  no  < 
any  Hill  of  Rights.  But  the  States  were  not  satisfied  with  this  reasoning.  1 
that,  as  the  means  of  carr^-ing  into  effect  the  granted  powers  were  open  to  the 
of  government,  they  might  still,  unless  expressly  restricted,  invade  those  rij 
ought  not,  in  any  event,  or  by  any  construction,  to  Iw  submitted  to  the  }>owei 
ment.  While  tliey  ])roceed<*<l  therefore  to  ratify  tlie  constitution  as  propoi 
ditionally,  it  was  in  the  conlidence  that  such  amendments  would  be  adoptci 
relieve  their  fears  in  this  particular.  This  was  acconlingly  done.  The  an 
were  projKwed  at  tlie  first  session  of  the  first  Congress  of  the  United  Stiites, 
hegim  and  hehl  at  the  city  of  New  York,  on  the  4th  of  March,  178^,  and  we 
hy  the  re(|uisite  numher  of  States. 

It  must  he  renienihere<l  that  the  limitations  of  power  contained  in  these  an 
do  not  apply  to  the  State  governments.  The  i)eoi>le  of  tlie  respective  States 
create  such  restrictions  on  the  exercise  of  the  power  of  their  particular  govei 
they  may  think  proper:  ninl  restrictions  by  the  constitution  of  the  United  Sti 
exercise  of  i>o\v«'r  l»y  the  individual  States  in  ca*it*s  not  consistent  with  the  c 
policy  of  th(^  powers  v<"-te<l  in  the  Union  are  expressly  enumerated  in  art. 
(1  Kent's  Com.  407.  l^irron  vs.  The  Mayor  and  City  Council  of  IValtimore,  1  V 

The  industrious  student,  hy  an  examination  of  the  constitution  of  the  Stat 
he  resides,  and  the  constitution  of  the  United  States,  will  l»e  able  for  himself 
the  various  j)rf)vi<ions  of  these  instruments  under  the  several  heads  of  this  cl 
The  Right  of  Personal  Seeurity ;  2.  Tlie  Right  of  Personal  Lib<»rty;  and  3. 
of  Private  Projierty.  To  thes«»  the  distinguished  commentator  Chancelloi 
added  a  fourth  liead,  which  found  no  place  under  the  English  system. 
occupies  a  most  prominent  and  important  one  under  our  American  system 
free  exercise  and  em'oyment  of  religious  profession  and  worship.— SnAUWOOB 
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•y  :  wlnTf*:!?-,  if  any  |iiil»lic'  u'lvuiita^e  can  arise  fmm  ohstTvin^  sm-h  pre- 
\i  i<>:itri»l  ••!'  iiur  privaio  iiM'liiiations,  in  <iiu'  or  two  {lartimlar  ]M>intrt, 
1 1- ill*  I-  III  |irt'-«*rvo  our  ^'nontl  lK'r«lom  in  others  of  more  ini|»ortan<-e; 
:-«r*iiiL:  That  ntati-  nf  Micit*ty.  wliic-h  ah>ne  ran  hec'iirt*  our  iM(ii-|it'h(leneo. 
'.••  Mature  of  kiii^  PMwanl  IV.,(//;  \vhi*'h  forhade  the  fine  trrniU'nieii  of 
:':n-    iHeh-r  ihr  •li-:rri*f  »»f  a  lonl  J  to  Wear  pikes  U|H)n  tlieir  ^hM^•H  or  h(Nit^4 

•  ■  ih:in  twi>  ihrhe-  in  lfii:xtl).  wan  a  hiw  that  suvourefi  of  o|t]MV-'«ion;  he- 
[j>'%%rvi-r  ridiiul'iu**  thf  ta*«hion  then  in  use  mi^lit  uppear.  tli«'  rr>t  raining  it 
jfi.arv  |N'iiultii'-*  <*oulil  o«'rve  no  purpose  of  eonnnon  utilily.  liut  th«' statute 
J  •  ■•.an*-  II..  »  •  \vhi«-h  pn'seriln'S  a  thin^  Heeinin;;ly  as  imlilferent, 
*-  t  'T  thi*  «l«Mti.  who  an*  all  onierctl  to  l»e  huried  in  woollen.)  is  a  law 

•  nT  with  puhlif  lilM-rty:  f»»r  it  erieouni^res  the  staple  trade,  on  whieh  in 
'ri«-:i'*iin-  d>  |H*Mds  the  universal  pMid  of  the  iiati<»n.  So  that  laws,  when 
.ti\    ir:iiii«tt.   II Kf   hy  h'l   means  suhversive,  Imt   rather  introdtiriive,  of 

.  t'-r.  :»•*  Mr.  LiM-ki*  ha^*  well  oh^en't-dj  f")  where  there  is  no  law  thero 
in-«-i->iii  Hut  llifii.  on  the  othrr  hand,  that  constitution  or  frame  of 
riii-T:!.  That  -v-ti-in  nt  laws,  is  :  lone  ealeuhited  to  maintain  eivii  lihertv, 
l.M\i-  th«'  -uhj^Mt  I'litire  n:.i-ter  of  his  own  eonduet.  exrrpt  in  those 
w  h«  rtiJi  tlir  p!iMi«-  i:iM»d  n-'piires  some  diri'etion  or  n*straint.* 

•    ■  •  iT  II  •'  I.  ■ .  ;■ 


. ■*:.    l  l.>  -'al.  '.J  «M-..  III.  ,'.  P'S._4'||iTTV. 

•  •-••t.-ii  >  i.iif  ol  ill*'  v.-ry  U'W  int«'lli^Mhlo  de*MTi|>tiniis  of  li)»erty  which  have 

•  l«-«*ri  •  ••iiitiiuni<Mt*Ml  to  lh«*  W'lrld.  Though  dts-l;ini:iti«>M  and  i*l«N|u«'ni'4'  in  all 
^•-  •  \l..iu«i>-l  th«-ir  otiiri-^  u|N»ii  ilii«t  favnuritc  th<*ni«*.  y«'t  r<MMin  \nw  niad^Mi  little 

•  in  .L*<  •-ri.iifiiM>!  till'  iiatiin*  and  iMiuiidari*^  of  liUTty.  that   th«Ti.*  tin*  vitv  f«*w 
.1.  l*-<i.  •  tl.>r  ol  tfii»  <*r  'if  iui\  ••thiT  nuintrv.  which  ran  furiii'«h  th«*  stinlioiH 

.  •>:-  r* Mii'-r  Mtih  a  i  h-.tr  ;oi'l  riin«i«t*'nt  acmunt  of  this  iihil  of  iiiankiiiil.  I  nhall 
.•  t!\  -.il-:-  n  III*'  •hll'iTt-nt  inttiiin**  foiivrv*"*!  ]iv  ih«'  wurd  '*A,r/i/,  wliirh  v\vi\  hv  th«) 
I). I  ••Hi  »vT.-r-  .mil  ••r.itur"-  an*  ;»fn«Tally  i*i«nf«»und«H|  t<i:;i'th*'r. 

■•'■■:".  t-r  Till''  hiMTty  'if  d'-iiii!  «'\"«'ry  tIiIiil!  wliii-li  m  iii.im'^  |ta.<*->ionH 
■;i   ;  ■    *.'•  '  .j't.  i-r  ill-  "■i!«'ii;;tli  ••ii;il'l»'*»  liini  l«»  ••l!*-«'t.  i*  fav.iL'"*  !t'!«ifity  :  it  i»«  th«* 

•  •'.it  _'•  r    .iiiil  ri<>t  till-  lii>*'il\  nt  a  man. 

'.»i     •■  li  iti.i.il  1.!-.  r^y    iM  th-  wiinU  nf  l'iirl.inmi|ui.  rli.  il.  $  I'lJ  i*  tin*  ri^lit  whii-h 

J  ;•  -  •  '     il  I'.ii.k  f.l  -'t  •It^i'.i^iij::  nf  th-ir  imt^om-*  and  |in»|MTty  aft'T  thi*  liiaiintT 

ij'     ti.  ■-'.    •  •••.-'•It  o.i    :••  tit<-:r  )ia|ipini'>«.  «Mi  rniiihti<in  i>t   tlu'tr  arliiiir  widiiii  tht* 

•I    !ii*    \.,\\  ••:   ii.iiur*-.  .ii.'l  tint   th«>y  do  nut  any  way  h1*u<«i'  it  t<i  the  I'l'tjudi*-**  o|' 

>  rr»    ■;•  ii*l\  i"Ti**'  MTih  •!.  and  •'Vt-n  ]»v  the  liMrncil  jud'ji*  in  thi-  Vt-rv  s««i'iinn. 

I  ».'••   I.I-  I  !\  . 

..I-  r'\  .-  W'W  d-  fiFi'tl  }.v  'mr  .iiitlii>r  to  l-f  "  tliat  of  a  in«'tii^«T  of  "(M'it-ty.  and  i^ 
r  !'.  in       '  -  .  -o  i.tr  t>^ti:iinfil  l.y  huiuioi  hiw-  land  n-«  lariluT    it*  !■»  iif«'»'— 

i  .  v .  -i;.  lit  r-.'-  :!.••  J.  ii.-  ti  .i<lv.iniii.'i'  ot  tin'  |»iiMi«*." 

'.»».■■.  »..::ii-  li.-  .  \.  .11.  Tit  i  !..i|'t<T  upon  i-ivil  liUTty  witli  th**  foUnwin:!  d*-iinit:«in: 
.1  .  *-  r:\  I-  th"  Il  it  I-  tii.'  r.-^trainfd  l>y  .in\  law.  )iut  wliat  ion«iui"t-  in  .i  ^riMit-r 
■     •    •    1  II*...     «•  I'.ir.'.        I  !•    \ ;.  «'.  ■'». ' 

Vv  ■.•.-'  ■  ]  ■■?  N'l-rk  lia*  •!■  rln.  I  •■••i\il  or  h-jal  liln.rty  to  ).•■  tliat  wliii  )i  ron«'i-t'« 
-  ;  •  .  f*"'!!  .li;  ri—!r.iirit-  .'x-  •■j-t  -iiili  a*  I'-t.iMir-h*'*!  l;»w  inii*"^"*"*  for  tin*  P"nI  of 
.■  .  .*  T.  !••  '.\  ■  ;.  li  tli>>  i>irr-.il  ;:.M.il  i>i  «..i4-h  indiviihial  i-  oMi^Tfii  to  fi\\*'  \'\.%cv." 
.    I    j    .  I.  ]•.'•'[  K-  '.   -Jl.  1777.  |..  r*. 

',.  -.  •  •.'■  •  i-  !•■.•■  Ill-  "!  •  ;\ .!  !:'■•. rtv  ;»r"  i  ]••  ir.  <li»tini't.  :ind  ration.)),  and  it  i-*  ]*r**- 
,.  ■    «..•..    jiT.  !i"ii- I  t<i  •■•■n\f\  •  \.i.'t1\  ilif -atn*' idi'iL-i :  l-ut  1  am  ini"lii\»*«l  to  think 

•  !■  •  :i  T  '-n  J.-. -n  I;.   !li.»  l.-nni-*!  lU'L'*'  i-  th**  ni.»*t  |HTfi'.'t.  a-*  !li»-ri'  ar»*  in. my  i*^ 
r  \   ?;.'.|ri1    ,  iw  w|,;i  h.  tlinU^'li  tli»»  ••flaMi-h***!   law  dm".  Iiiit   fHfon  •».  y»«l   it  dtn- 

a'«    •?    i  r.  iii"\  ••■ 

,•■    !• :  f».*:"n  ■■!  •  ivil  li>t«»rtv  il  tiULdit  t.»  )■■•  nnd«*r">trio«|.  nr  r.ith«'r  ••xpr I.  tli.il 

•TA.tr*  :ri;n"l'.ii-<-«l  hy  tli«*  l.iw  -ImnM  ^***  «-<|ual  to  all.  i»r  a>  nniidi  mi  a*  tin-  nuliiie 
;•  w  ill  .«>ifn>t. 

I  ai  i.*i-Tt\  III1V  lt^  dt'fiiii^l  to  In.  tht*  «o«'tiritv  with  whirh.  from  th n-titution, 

nd  n.it«ir»'  .-f  th»»  i»-tahli-h«H|  piVfrninfUt.  thi»  -uhjts-tH  i-njuy  iivil  IiIhtIv.  No 
'  -I*  riiii?-**n«  an*  mor«*  di«tinLMii^hahIi»  than  IIkkm*  of  «mviI  and  |N»litifal  hlH>rty  :  y«'t 
••  £•  n -rally  fonfiumd*-*! ;  hihI  tht*  Utter  cannot  yot  rUim  un  Hpproi»r:u!<*  name. 
i#n^l  jud^*  UM^  ]ii»htir«i  und  civil  liljerty  indii^crimiiiattdv ;  hut  it  would,  |>«r 
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The  ideii  and  practice  of  thin  political  or  civil  liberty  flourish  in  thei 
jHi-?"!  ^''K^"*"  "*  these  kingdoms,  where  it  falia  *little  short  of  perfec 

"*  -•  can  only  be  lost  or  destroyed  by  the  folly  or  denieritrt  of  itK  o^ 
legislature,  and  of  course  the  laws  of  England,  being  peculiarly  adapt 
preser\'ation  of  this  inestimable  blessing  even  in  the  meanest  subjec 


haps,  bo  oonvonicnt  unifoi-mly  to  u.«e  thoso  terms  in  the  respective  senses  here 
or  to  have  some  fixed  s]>eoitic  dononiiniitions  of  ideaw  which  in  their  nature  are 
diftlTont.  Tlift  last  species  of  liberty  lias  probably  more  than  the  rest  en 
attentitm  of  mankind,  and  ]Kirti(rularly  of  the  people  of  England.  Civil  liberty 
nothing;  more  tlmn  the  impartial  administration  of  equiu  and  expedient  ] 
liave  long  onjoyed  nearly  to  as  great  an  extent  us  can  bo  expected  under  ai 
(Hitablishmeni.  ^ 

But  some  who  are  zealous  to  perpetuate  these  inestimable  blessings  of  oh 
fancy  that  our  politionl  liberty  may  be  augmented  by  reforms,  or  what  they 
provemcnts  in  tlit-  constitution  of  tlie  government.  Men  of  such  opinions  i 
sitions  there  will  be,  and  perliaps  it  is  to  l>e  wisbeil  that  there  should  be.  in 
But  before  any  serious  experiment  is  made,  we  ouglit  to  be  convinced,  by  littl< 
mathematical  demonstration,  tbat  we  sliall  not  sat^rifice  KU>>stanee  to  form,  t 
tbe  means,  or  exchange  i)resont  possession  for  future  prospects.  It  is  true, 
lil)erty  may  exist  in  perfection  under  an  a])dolute  monarch,  according  to  the  w 
verse : — 

Faffitnr  e(frefj'»i  fpiiwpiis  tnih  principe  ercd'U 
tSiTtufium.  Nunq}iam  Ubertas  grativr  extat 
(^uam  sub  rcgc  pio. — Claud. 

But  what  security  can  tlie  subjects  have  for  the  virtues  of  his  successor  ?  (5 
can  only  be  secure  where  the  king  has  no  i>ower  to  do  wrong,  yet  all  the  prer 
do  good.  Under  t^uvh  a  king,  with  two  houses  of  |>arliument,  the  people  o 
have  a  firm  reliance  that  tliey  will  retain  and  transmit  the  blessings  of  civil  an 
lilM-rty  to  tlio  latest  posterity. 

There  is  another  common  notion  of  liberty,  which  is  nothing  more  than 
from  c<mfincinent.     This  is  a  part  of  civil  liberty,  but  it  l>eing  the  most  impo; 
2is  a  man  in  a  jail  can  have  the  exerci^  and  enjoyment  of  few  rights,  it  is 
called  libertv. 

But,  whore  imprisonment  is  necessary  for  the  ends  of  public  justice,  or  the 
tlie  community,  it  is  j)orfectly  consistent  with  civil  liberty.  For  Mr.  Paley  ht 
served  that  "it  is  not  the  rigor,  but  the  inexpediency,  of  Liws  and  acts  of  authoi 
makes  them  tyninnical."     (B.  vi.  c.  5.) 

This  is  agrci'al»le  to  that  notion  of  civil  liberty  entertained  by  Tacitus,  oni 
well  acquainted  with  the  ]»rinoiples  of  human  nature  and  human  government 
says,  (inf/tiitiit  iv/ffnifur  jffiu/ujfim  ivldurtiu^t  ffuam  Cfrtcnc  C/tTnmnorum  fj*ntcs,  nondttm 
lifurtafrm.     (iK*  Mor.  (Jer.  c.  4l\.)  ^ 

It  is  ver>'  surprising  tliat  the  learned  commentator  should  cite  with  appro 
G,  and  V2''\)  and  that  Montesquieu  shouhl  adopt,  (b.  xi.  c.  13.)  that  absurd  de 
liberty  given  in  Justinian's  Institutes: — Facvltag  t'Jux,  i/uo</ atif/ue /arer^  (ibfU  "mi 
jure  protoUtur.  The  lilK»rty  here  defined  implies  that  ^'iry  one  is  permitted  t< 
ever  is  not  forbidden  by  an  rrUtinq  law,  and  ]>erhai>s  whatever  is  not  forbidc 
The  word  iv  seems  to  refer  to  a  re>traint  against  law.  In  evei-y  countn*,  and 
circumstanc<ts.  the  subje<'ts  ]>ossess  the  liberty  described  by  this  definition. 

Wh<»n  an  innocent  negro  is  seized  and  chained,  or  is  driven  to  his  daily  toil 
ciless  master,  lie  still  retains  this  species  of  lil>erty,  or  that  little  power  of  actioi 
force  and  barliarous  laws  luive  not  bereft  him.  But  we  must  not  liave  rec 
system  of  laws,  in  which  it  is  a  fundamental  principle,  quod  piinripi  placuiif 
vigorem^  for  con-ect  notions  of  lil>erty. 

So  far  the  editor  tliought  it  proper  to  suggest  to  the  student  the  different  sis 
of  the  wonl  lihrrht;  a  word  which  it  is  of  the  utmost  im|)ortance  to  'mankincf 
should  clearly  c<»mprehend :  for,  tliough  a  genuine  spirit  of  liberty  is  the  no 
ciple  that  can  animate  the  lieart  of  man,  yet  libertv.  in  all  times,  hos  been  tli 
of  men  of  prt)fligate  lives  and  dt»si)erate  fortunes:  i-^afxb  IJterMi*  voralnihim  obtfnt 
privaf'im  rAy/f 'w*Tf  .k,  in  puhHmm  exitiftsi^  mhif.  xj)ci^  nitd  prr  dixrorcfia^  haheant.  (Tac.  11  J 
And  the  first  s(>nt<>iice  of  our  Hooker's  Ecclesiastical  Polity  contains  no  lera 
elcKpience: — *•  He  that  goeth  about  to  persuade  a  multitude  that  ther  are  n 
governed  as  they  ought  to  be.  sliall  never  want  attentive  and  favourable  heart 

The  eilitor  cannot  but  cherish  even  a  confident  hope,  that  they  who  acquire 
intimate  acquaintance  with  the  laws  and  the  constitution,  will  always  be  the 
vinced,  that  to  be  free,  is  to  live  in  a  country  whore  the  laws  are  just,  expei 
96 
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fr >Tii  tho  riKHlfrn  constitutions  of  other  RtatOfl,  on  the  continent  of 
»:i<l  ir«iin  the  t^niius  nf  the  imperial  hiw;  which  in  general  are  Ciileii- 
vc-*t  an  arhiirary  aii«l  tles|Hitic  |Ki\vor,  of  CH>nt rolling;  the  actions  of  the 
•11   I  hi*  |ihiHt.'.  or  in  a  few  ^raiitlccs.     And  thin  H]»irit  of  liherty  is  so 

iit|tlaiiu*<l  in  our  coiistitiition,  and  nM>tiMl  even  in  our  very  soil,  tiuit  a 
:k  zii'LTi^*,  the  nionieiit  he  landn  In  Kn^land,  falls  under  the  pnytecti'm 

aw<%.  aii'l  «>  far  bfcoiitt's  a  freeman ;(y)  thoti;;li  tho  master'd  ri^^ht  to  hid 

lli..\    /■.•.*»/*/v  ^till  riilitinur.* 

«.'--« 'iiii«'  riixhtf*  t*t'  i'Vrry  Hii^Iishman*  (whi<*h,  taken  in  a  pfilitieul  and 
.  1'  -.  :i^\  an*  u-iiiilly  ralJiMl  their  lilK*rties,)  as  they  an»  fiiumled  on  nature 
*•»!.  -••  ih«y  an*  <-iN-val  with  <Mir  liinii  of  government ;  though  Huhje4'l  at 
>»  rl.i- :ti:iTe  »M<i  cliani^c:  their  i*stahlislinient  (excellent  as  it  isi  hcini; 
xu.i:i  At  ^'^Ml«*  tlnits  Wf  liuvc  WM*!!  thcMi  drpri'sscti  hy  overhenriuij  aiid 
i  al  j-nrjii"';  at  •»lhci^  ?»o  luxuriant  a«»  «'Vi*n  to  tend  to  anarchy,  a  worse 
ia:i  :-.  r:*niiv  it**tlf  ;i*«  anv  i;i»vrniint'nt  \*<  l»etter  tlian  niuie  at  all.^  Hut 
<ur  •>!  o.ir  lr«-i-  (•'•n.«litutii»ii  hasalwavs  delivered  the  nation  from  the*«u 
;^>»^:u' ur«  :  and,  :i*t  sihmi  a**  the  convuUi«Mis  iiuisequent  on  t)ie  struifi^Io 
-n-u  ov*  r.  t)it*  hahiiire  of  our  rights  and  lilnTties  has  sctthui  to  its  |»r«>]K*r 
iZ.'i  I'l.'.r  tiiudamental  artich-s  have  In^en  fn»m  time  to  time  asserted  in 
rui.  A-*  «»iU*n  a-*  they  were  thoui;ht  t«»  U'  in  danger.* 


uly  adrii  n>ti*r*-«t.  iind  wlii*r«*  I  hi*  HiiVi**et<4  linvo  isTfW't  H«*rurily  that  tlif*y  will 
it:ini«>*^>.  and.  iill-iwini;  f>r  mdiu**  f*li:;ht.  and  ]i«-riKi|i}t  iii«'\'itHl)lf,  ini|N*r!i'ftiiin-. 
1^  !rv.  !•  i-i  In'  >■  trn  and  l*>  l.vt*  und<*r  tin*  Kii;.di«h  r«»n<itituti<in.  Ilatw  r#'««»',v, 
•^.n."  J,    p^im    I  ■'tf   f.i'i/i.ffiN    hirn'iiitntrin,    tiut^p  rt*   ^r.-tri    rrlu/ueninl,      C'ic.    4    I'liil.— 

»»i  T«»  !hi»  toil,  or  tr>  thi*  air,  r*f  Kn^l:ind,  that  nr^rnH-fi  jire  ind^'htnl  fi»r  tlnMf 

\'it  !••  l) tti  •-.!•%'  ot  t)i«*  writ  nf  hl^-'i.*  f^'ril•M.  wliiill  l';int>lllv  }m*  i*Xt>i*Uti*(|  \»\'  tll«* 

1  tn  Krijli-*ki  ••••uiity.  1  •!•»  not  '*tf  lii>w  \\i**  in:f>t«-i'*>  riirhl  to  thr  f««Tvi«*f»  e:in  /»•.•- 
'r. ■••- .  :!  im:i  «<iiiv  :in«»*  tViMii  :i  dtiitiMi'l.  wliicli  tin*  n**i:ro  in  a  ^tate  <it'  ^luvoI'V  i* 

m 

••  'T  •  :i:«  fill,'  :n:«»  wi;ii  lii-  lUii-t.T.  .*^«"«*  f».iL'»'  !-'».  -■<'hri»'TI  \\. 
.-fc-i-r  :iit\  i-'TH*.*  tin-  i-.i-**  ♦il  Ki«rlif^  «.  ' '•»  .liriun'.  -  H.  «V  *'.  41**;  .*»  I>.  *i  If. 
<"..  :  ■  I.I  ij:u.  lit-  :ii  uliiili  an-  "  hi;iiii»«*«i^.  |iit»l'»uiid.  and  rl<wjii«'iit."  Tlif 
I  r  :  .•■  .  .i--  I*  -■■  W|i.T»*  iu'L'p"-*  in  :«  -i:ili*  <•!  .*Iavi*iv.  in  a  i'<»liii»v  ot'  Siiain. 
:•  .'  I  •'  .  r  !ii  i-rtT*".  I'l  mt.itioM,  .oi'l  {****]<  i»'1ii.'i*.  iind  wt-ri*  r»*<-«'iviHl  on  lH»-ird  a 
■  -■•■      '  .*  ir.  wfj.j-r  -li»*  «  I-  oi.ith'Mt'd  .It  .111  loliihd  «a|'luri»«l  \»\  lii^  ni:ijf^iv'»  .irnii 

•   i  '  ■•   ■ .  ■  i  ■**•  i:f»  .!i  I.'i;«'  ■•!  W.ir  ;    .ilid.  ;il  l>  t    M'«*ii  •■  ;.'1\«-Jl  !•»  t  li«*  i'iti«'iT-  <->inilil  ili'l- 

:.■■  ••  »•.  ■!!.  ih.tt  i'..'\  w«Tt"  riiii.iw.iv  -l.i\t-.  tlif  ntlit  iT  csurii"*!  llii*iii  l»».  nrr<l  l«'!'t 

I   }'».  .-.-il  •   •■•■ii\  ,     II' M  till',  i-.iof  %«»]1-1  n>it   lit*  in  tlitn  fmnilry  au'iiiiot    tii<* 

.-   ..  i-»-  ;iririj  .iii-i  ■i-'t.i.ii  ii_*  -"U'-li  n«'ji ■>•■-.  ♦■xi-n  tluni^li  \*\  the  ifjc  /■-:,  wlimio 
i:--i    -'.  1-.  •rv  \i.i-  i"-:-!ii:tr'-l    '     «'iiirTv. 

I   ."I  in  •  ••i>«  jtI"  1  lii^  Mi-ijiiiiMit  in  tlit»iM»fof  :»r»nif.d  warnint-'  in  tin*  ■tanii' 
-    ■  »•»••  «  tf-i  :rj. •:•■  \-T  iMir-M-Ivt"^;  \t«*  aii*  n-*  ailnHMt**^  fiM"  lilH»I«. :  all  j:'»vt'inin«*n!J« 

!"..■•  r  r.i-  •->  .i.m:ii-T  tli"Mi.  :ind  wii.-n"Vi'r  ilifV  «'iiini*  l'<«!orp  u-*  al^l  a  Jury.  «*•»  iliall 
r.i.  •-  k.:i:n«t  tlit-nt :  aivl  it"  jiiri*-  il*  n"»t  |iri'\i!it  tli«Mn.  th^v  may  pr-tvi*  tatal  l4» 
I— :r  *-•  j<\"T-niipii(.  and  intriNlm*!*  unari-itv  :  t.iir  tvrannv  i**  t>«-tt«*r  than  ananliv. 
w  .--t  ^••■v.Tiiin'-nt  In'tt'T  liian  n«»nfat  ail."  llWiIn.  'J*.*-.  -^'iirc»tm\. 
. .U-'?\ .  :h<*  i;ri*i»t  «*ii>l  •>('  al!  liMni.ui  ooi-ii'iy  and  i:i>V4-inin4*n(.  i-*  tliat  stati*  in  wliirh 
I  %  i  J  i!  ii.k*  t)i**  i-tiv.T  ti»  |>>ir-ii**  111-*  o\%  M  liiii'iiiiii-^-.  a«'i^irilinj  to  }iis  oMn  vii-w4 
I*.  -.-•*  ;,j|.i  |},..  •1..  ia!'-«  <•!  Iii-  i*«in""ii*n- ••.  muv*  -tniiniHl.  fXit']it  \*\  *^\u.A.  \u*\, 
»*"..•.  \\vr^      l-iW'.  :ir'*.  ihi'n»t'.  ■r'-.  tli»*  iu-t  .mil  n-«"t-»>*.iry  limit:*  ortiittir.il  liUTtv. 

..*— "V,  .in  ili>'  otlMT  h;ind.  i«  tliJit  »t.il<'  in  mIiJi-Ii  flit*  inilividiial  imiJuvh  eivd 

i.:.*i  •--■'iriTv  :  ^i  *.-i:iritv.  a-  t)f '-xiMTii  ii l"lii*t«»ry  -h^'W-*.  utily  to  )»»  attained 

^  "  •!'  p«iMi>-  '•|-in-.<Mi.  I'triih^l  and  tntTn«*ii<''~i  f«v  an  iintr.iiiiiiii'niil  ]>n*'»'*,  and  l^y 

1a'. T*  ■'*'.iiir  .ir  -t-it*'!  inttTv.iN  j*Ii«vii»n  'v  rlif  i pb*  and  /"'n  tin-  jH-'^plf.  u|Hiir 

1-.T  i  ti-i. 'rii-iit-  iirf  t«»  njHT.it*'.  Tho  |i:iitii-u1ir  form  wliirh  may  u«-ii:n  t-»  tlit» 
i#-iit  il»  •l*-n'>Miiniit:«in  in  |Nihtii*at  m  ii*!i««*  uuw  !•••.  and  oftfii  ii,  ini|»«>rt:mt  lo  thi^ 

S  n   t   ■•f  th-»  •■**••!» t'  |NpIitii'a]  lihiTty.     It   ftillnw-*.  t«'«».  friMii  thi'*  •!•  Hiiition, 

!#•  I'l^--.^  iif  nr'hT-*  «»f  in**n  in  a  ••••uiitry  iniv  ••iijoy  n  hi::hi*r  d'^jfr**^  ot'  |MiIitii'al 
nan  o»h«T».  wtr.l-  •••tii«»,  ind>*iH|.  m.iy  1»*  ••ntiri-lv  «l«*jirivi»i|  »if  it.  '*'n»i»  v.ihn*  of 
n  "f   C'«v»Tiirrii'nt."  i«.iy"i  Mr.   I*.ili:ravt»,  "di'iM  ipU   n|"»n   the   pmt«*etii»n  wlm-h 

th«*  Uw  it  alliinU  til  till*  individual."     Th**  •«anif  !t«*nt:miMit  Iiai  Inm«ii  w<*n  ox- 
Hr  WJIuiin  Tcim  : — "  Any  guvornmont  U  I'reo  to  tho  |»eo|>le  uiulor  it,  wliati«v«r 
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FirBt,  by  the  great  charter  of  liberties,  which  was  obtained,  bwq 
from  king  John,  and  ailorwards,  with  some  alterations,  confirmed  ic 
by  king  Ilenry  the  Thiixl,  his  son.  Which  cliartcr  contained  ve 
grants ',  but,  as  Sir  Edward  Coke(A)  observes,  was  for  the  most  part 
*1*^8 1  ^^  ^  principal  grounds  of  the  fundamental  *laws  of  Lngli 
-*    wards  hy  the  statute  called  cofiftrmatio  cartarum,(i)  whereb 

(*)  2  Iiut.  pnwm.  (<)  25  Sdw.  1. 

be  the  frame,  where  the  laws  rule  and  the  people  are  a  party  to  those  Uv 
than  this  is  tyranny,  oligarchy,  and  confusion." 

It  is  certainly  true  that  law  in  its  turn  may  be  a  tyrant,  whether  enaota 
of  one  man  or  of  a  ni(\jority  of  the  people.     Laws  may  justly  resti-ain  i 
actions  whase  tendencies  are  to  imjmir  individual  security,  whether  tha«M 
abstractly  right  or  wrong  in   themselves,  useful  or  noxious  in  particul; 
The  converse  of  the  pro|)osition  is  true.     Whenever  laws  attempt  more  tl 
sary  to  secure  alike  to  every  man,  weak  or  strong,  rich  or  i>oor,  ignorant  o 
the  right,  the  moral  power,  of  seeking  his  own  happinej*s  in  his  own  way, 
that  natural  liberty  of  which  they  ought  only  to  be  the  bulwark.     To  this  i 
certainly  necessary  that  violence,  fraud,  and  crime  should  be  prevented, 
most  eiiicient  means  of  prevention,  pmushfd.    We  may  go  further,  and  say  pw 
regard   to  the  preventive  elfeets  of   punishment,  considering  the  civil  i 
resj)ect  as  the  sword-bearer  of  the  Deity,  and  bound  to  enforce  his  moral  la 
inuy  still  advance  a  st<*]),  and  hoUl  that  such  irvjuries  in  a  ])erfect  system  sh( 
instance  be  com].>i*nstited,  either  by  the  community  directly,  or  by  its  fore 
the  oflender.    To  the  security  of  whicli  we  speak,  it  is  further  necessary 
rules  should  be  establisluKl  and  proniu]gate<l,  and  tribunals  erected,  whosi 
dei>endence,  and  im{»artiality  should  be  as-  carefully  provided  for  as  possible, 
controversies  l)etween  men,  with  power  to  enforce  the  execution  of  thel 
It  may  bo  that  the  means  of  intercourse  with  other  members  of  the  sociei 
the  same  territory,  and  with  other  states  and  countries,  for  the  mutual  in 
kind  offices,  the  products  of  labour,  the  works  of  genius  and  learning, 
coveries  of  science,  should  be  provided  for ;  that  public  institutions  should 
for  the  care  of  the  old,  sick,  and  impotent,  the  forced  employment  of  the  idl 
dent,  and  for  the  e<lucation  of  the  young,  whose  e<lu(*4ition  otherwise  would  1 
Perhaps,  in  the  progrtws  of  society,  it  may  be  found  that  some  of  these  subj 
ant  as  they  a]>]>eur  to  be  and  undoubtedly  are.  may  l>e  safely  left  to  take  c 
selves,  and  that  the  iu>sumption  by  government  of  the  imi>erfect  oblipitic 
duals  is  never  the  i>art  of  a  wise  iK)licy.    Tiierc  are,  indec<i.  many  subjects 
which  we  may  well  hesitate  in  deciding  whether  or  not  they  fall  within  tl 
province  of  government.     Tliis,  however,  may  be  safely  said,  that  there 
danger  of  erring  upon  the  side  of  too  little  law.     It  is  not  in  the  making  of 
their  stem  and  impartial  execution,  that  there  is  danger  of  failure.     Few  li 
cutiHl  are  )>etter  than  many  laws  slumbering  on  the  statute-book.    These  i 
tlie  unwar>' ;  weapons  of  fraud  and  injustice  in  the  hands  of  the  astute,  redu 
m«>nt  itself  to  a  condition  of  odium  and  weakness.    The  true  strength,  a 
j»lory  of  every  government  rest  \i\^\\  the  intelligent  loyalty  of  its  suLyects. 
IS  notoriously  too  nnich  governed.     legislators  almost  invariably  aim  at  ac 
too  mur^h.     Kepresentative  democracies,  so  far  from  being  exempt  from  1 
fi-om  their  nature  ]K*culiarly  liable  to  it.    Annual  legislatures  increase  th 
members  fall  into  the  common  mistake  that  their  commission  is  to  act,  n 
<lecide  whether  action  is  ne<vssar>'.     They  would  be  blamed  and  ridiculec 
journed  without  some  imy>ortant  act  of  legislation.    Uence  the  annual  vol 
acts  of  assembly  are  feartiilly  growing  in  bulk.     It  is  not  merely  of  the  ex 
legislation,  or  of  the  con'^tantly  re(*urring  chnng€^s  in  the  most  general  sul^ 
rest. — finance,  revenm*,  banking,  and  pau]K'rism. — that  there  is  reason  toco 
scnrci*  a  si^«ision  of  the  legislature  passes  without  rash  and  ill-considered  a] 
the  civil  co<le.  vitally  alfiM'ting  jirivate  rights  and  relations.   Such  laws  are  vei 
urged  by  men  having  causes  ] tending,  wlio  dnre  not  boldly  ask  that  a  la^ 
made  for  their  particular  ca^e.  ))Ut  who  do  not  hesitate  to  im|M>se  U|X>n  the 
by  plausible  arguments,  the  adoption  of  some  genend  rule,  which  by  a  retros 
struction  will  Iiave  the  same  o|HTati(^n.     It  is  a  most  monstrous  practice,  wl 
are  bound  by  the  tnie  s]»irit  of  tht'ir  oath  of  offit^,  and  by  a  comprehensive  i 
duty  to  the  constitution  and  laws  which  they  bear  so  Inrge  a  |>art  in  admi 
discountenance  and  prevent.     It  is  to  b(>  feared  that  too  often  it  is  the  00) 
party,  who  recominen<ls  and  cunningly  fnnnes  the  bill,  which,  when  enactec 
IS  legislatively  to  decide  the  cau&e.    These  biUs  are  sometimes  appropri 
W8 
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TCtftil  to  he  allowod  ftA  tho  common  law ;  all  judgments  contrarj 

Urv«l  V(*i'l ;   (*if|>i(«  uf  it  aru  orJorfl  to  l>e  sent  to  ail  eatlic<lnU 

rwkil  twi(x*a  year  t4>  the  |K*ople;  uiid  *«entono€'of  oxcommuiiication 

be  ait  (NiiiMt^iiily  (Iuiiouik'inI  a;;aiiist  ull  tlioso  that,  by  word,  decMl, 

1  cNintrary  th(.*rft«>.  or  in  any  dc;^'c  intrin;^  it.     Next,  by  a  niul- 

c«)u«nt  I'vimibiirutin;^  fitatutvH,  (Sir  Kdwunl  Coko,  I  think/reckons 

»  t'niiii  tlie  rirst  E<lwanl  to  iicnry  thi-  Fourth.     Then,  atler  a  lon;{ 

if  fMftfion  'ff  ri<jld ;  whii'h  waH  a  imriiumentar}*  diH'laration  of  the 

0  |H*«»|iK<,  a!v«4*ntiMl  to  by  kinc  Charlee*  ihe  Fin*t  in  the  bepnnin*;  ol' 
hi(-h   \^a-  cl'iM'ly  tollowed    by  the   still    mon^   ani|»]e  i-onceri8ion4 

uiiltappy  ]>nnc'o  to  U\n  parliament  U't'ore  the  tatal  ruptun*  between 
'  the  ni:iny  ftalutary  laws,  |»artieularly  the  htihen^  corptM  act.  ]Nissi»<| 

1  the  Si -lint  I.  To  thfse  Hiieeeedi*<i  th*'  fiiU  of  rif/htff^  or  dee!  u  rat  ion 
the  hinN  and  eonmionrt  to  tlie  Prince  and  PrincesH  of  Oran;^, 
lary.  1«i^X;  and  atterwanls  enactnl  in  luirlianient,  when  they  be- 
J  quci-n ;  which  di*cIaration  c<jn eludes  in  tlieae  remarkable  wordM : — 


in**  t}i.it  a  r«'<»<»rt  tn  oiirli  u  iiii>ur*ure  ohi*iil'I  )»«>  rt';!:irded  in  piililit:  t»itinia- 
it  ia*>«'  «>t  {•ri>ft— 'imial  inti«lrlity  aiid  iiii^i  ••iidn<-t. 

«*  A  Tivi'iirit*'  iiMxini  that  it  i^  th**  L'n'.it  •iuiy  <•!  p>vornniftit  in  pronintn 
>f  t)i«*  |M*<i|ili*.  Til**  )i)irai>**  ni:iy  Im*  iiit**r|iri*tfi|  mi  a^  \n  ni«Mti  wt*ll:  hut  it 
irmip  aimI  uiihanpy  one.  It  it  ihi"*  in:ih«*ii.il>l4*  ri^lit  of  tlit*  ]hniii|i*  to  pur- 
|iA|,|.iiii>««;  uiid  tin*  Irui*  and  «>nly  trui*  fil;J4*i<t  <»!'  ^ivtTnnitMit  h  tn  MNMire 
«  Thi*  littppnif<«<t  iif  tli«»  |M*4iiil«*  in  the  )i:ippin<*<«M  nf  tht*  iiidividuiUn,  who 
lAMi.  S|H'akiii^  now  with  r<*hTt*nt*A  to  tlm^t*  iiliji*<'ti>,  whirh  hiniiun  Uwii 
iiflu**iir«*.  hf  i-  thf  li.ippy  man,  who  ntw^  U'l*  (tmilitinn  hi  life  4*<intt4intly 
mpn^Mit^.  K\fii  ^uo'li'ii  rh.in^rN  uf  lt>rtiiii«-  fri>ni  worti'  tn  U'tter  liold 
with  thi«.  I^iw«,  whii-h  n\ft\  tho  d«i<ir  t<>  tht«  gulden  rn*:ition  of  lur|r« 
«rtiUlinn.  hnv**  i«>  t«'nd«*nry  to  pnmiot**  tli«*  li:ip|>ini'!«<i  of  th(*  {N'Oph*  at 
Mi!  ntit  eviMi  thi»  happiiii'**-  of  thiuM*  fur  wIim^i-  iN'iiflit  tln-v  ar«»  tiiaii«*.  On 
I  «n  f:ir  .v»  tli'-y  itpT.iTi'.  ii-  tlp'V  inobtly  <1m.  diiiTtly  nr  iiiiiirt*rtly.  to  tnoiH- 
•lu  ill*'  iii.i***'*  1*1  tin*  fiivoiinHl  fi-w.  tlify  fiiitrart  th«'  p*n(*ral  Uniitt  of 
I  Aii'l  ni*li-|fii<|i-ni  ••.     'riit>  iiit«'lh*<'tu;d.  ni«>r.tl.  aii'l  rt*li>!ioti<«  cu|»Mhilitii'« 

t<i  thi*  .i'-<-<  111111.     Th«'y  tiHt  niu^t  )h*  in  tin*  pn ^*  of  gradual  iinpn»ve- 

th«*  I  •ii;::nt:'*  "f  ii  rati'Miid  -<»ul.— «»n«' of  ihi*  Im-i  ?.i^ii«*  that  it  ij»di-«liiM*d  to 
i*tefMf  iiMil  LTowth.  It  !•*  ri»rtainly  tnit*.  in  the  hn»ad  h«'n-e  of  th«*  wonl, 
1  of  A  i-^<niinunitv  i«»  ntit  n«»<'«»sHarilv  t!it»  w#mI  of  thf  rNininiunitv.  "A 
tiiiTi."  -.i\  •>  Mr.  Austin.  "  ni.iy  fiirthiT  thi'  wimI  of  tlif  fonmnniity.  though 
T«iwth  lit  iti  w«Mlth :  a  |Hilitical  in^tituiiim.  whii'h  (ini«'k*'n">  tin*  fcrtiwth 
i«\  hni  h-r  the  ivKaiiri'nifnt  of  its  w«mI."  Vi*t  the  wealth  of  inilividunU, 
I  «hi()i  :•<  th*'  Wfalih  of  th«'  Mnti*.  in  notwith>tnn<lin^  oni*  );n>at  fioun*n 
■l!*-«-tii.il.  and  iniTal  ailvani'i'iurnt,  the  -linmhi"  and  rrw.iril  t*f  etff>rt  and 
riTT.njiMit  ran  ]irot»M  t  an«l  iironiot<«  it  hut  in  t»ni*  way. — )«y  •••|ual  anil  just 
i4<<  .in*l  iin]iartial  ailniini>tratioti  of  tJifui.  It  u*«urpT<  fun«*tion«.  wliich  flo 
,.  .ind  fiini-!:->n'<  whi<-h  it  i*«  ni»t  r«inip«'tfnt  to  u->*' Wfll.  whi>n  it  undi*rtake!i 
<l;r«-i-t;!ij  lilt'  pur^tiii«  of  iiplutin*  or  on«'oura^'in:!  iii«  fniployni*Mit  in  any 
•i«T.  .\'i\  ! Ii.it  a  n«»v.rnint'nt  taki^t  out  of  t)it»  ].ii'-kt>t  of  in<lividual<t  in  the 
diri'«-t  >>r  iii'hri'i-t.  f<-r  any  otluT  than  it«  a]ipri>T  riat*'  nntl  li'ifitiniati*  pur- 
Mii*«ii  of  tJii'ir  ritflit  l'»  tho  mjoynifnt  ^'f  t!i»'  tv.ii:*  nf  thfir  own  1al»nur  of 
Thf  f-'Wc-r  of  taxation  in  tlie  !«••.' i->l.in in-  i-  in  taet  a  |kiirt  nf  tho  ^^linnit 
T  that  n*u»t  niM««»-.-arily  U»  ri')MiMsi  in  thodi^iTotion  of  ovor>*  ^(ivoninifiit 
fTx  ni''.»M^  I  If  it*'«wii  i^xioti'iK'*'.  Thi"  inn«:«''  and  evi'ii  eorrupt  oxi'nMto 
>l«ily  to  U*  ^u^n)i:t•1l  to  hy  tho  p»<Ht  ritifi-ii:  hut  no  otfiirt  !*houM  I*«^ 
itAt*-  til  |>r<t<  iin*  thi*  rt']H*aI  of  all  !>ui'}i  law*,  and  to  rinhiri'  coviTnniont 
*t«'"l  til  a  »:ni{>h*  niarhino.  a  fon-  ):f>n«-ral  olijii*t<i  Mtoadily  kopt  in  virw 
lorr^i  to.  Tin*  day*  iif  kini!<'nift  an* I  p'VfrninontHTalt  aro  luf'xiine  nwAy. 
M  l>>pi  Brout;Iiani  ha>  Wfll  <.aiil,  "im;;ht  t<>  havotho  ^r«^ii4*st  liU*rty  thoy 
\  And  th-  I  hoafi^'xt  ^••viTntnont  tli.it  ••uffii'oH  to  rojuhito  thotr  uti'air*.'' 
•iifih\.  vi>I.  i.  p.  ('it. I  "  Ah  aII  >!i>vornnii'nt  in  mail**  for  tho  ht*notit  of  th^ 
!■  |«xiipli-  liAVf  A  ri^lit  not  only  to  U*  i;i»vt'rnoil,  hut  to  U*  piviTiit^d  aj*  w<*1I 
It  t».  with  :i«  littlo  fXiH'nto  ti»  thoir  natural  frt^otloui  An«l  t}ii*ir  r<»M>uroMi 
with  iho  natiiro  <if  huniun  atlitint.  TmanU  thi<*  point  of  |>«*rfo<'tion  a11 
on*tantl\  to  Xms  dirocting  thrir  cour^o."     Ibid.  p.  •«. — ?<aAii>woi>i». 
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''  and  thcj  do  claim,  demand,  and  insist  upon,  all  and  sin^lar  the  ; 
their  undoubted  rights  and  liberties."  And  the  act  of  parliani< 
recognises  ''all  and  Bin<mlar  the  rights  and  liberties  asserted  and  cla 
said  declaration  to  be  the  true,  ancient,  and  indubitable  rightB  of  tb 
this  kingdom."  Lastly,  these  liberties  were  again  asserted  at  the 
inent  of  the  present  century,  in  the  act  of  sett  lenient, (m)  whereby  the 
limited  to  his  present  majesty's  illustrious  house :  and  some  now  proi 
added,  at  the  same  fortunate  era,  for  better  securing  our  religian 
liberties ;  which  the  statute  declares  to  be  ''  the  birthright  of  the  pe< 
land/'  according  to  the  ancient  doctrine  of  the  common  law.(n) 
*1201  *Thu»  much  for  the  declaration  of  our  rights  and  liberties. 
-I  themselves,  thus  defined  by  these  several  statutes,  consist  ii 
of  private  immunities;. which  will  appear,  from  what  has  been  pre 
indeed  no  other,  than  either  that  residuum  of  natural  liberty,  hi 
required  by  the  laws  of  society  to  be  sacrificed  to  public  conveniei 
those  civil  privileges,  which  soc'iety  hath  engaged  to  provide,  in  lieu 
ral  liberties  so  given  up  by  individuals.  These,  therefore,  were  fom 
by  inheritance  or  purchase,  the  rights  of  all  mankind ;  but,  in  most 
tries  of  the  world  Doing  now  more  or  less  debased  and  destroyed,  1 
sent  may  be  said  to  remain,  in  a  peculiar  and  emphatical  manner,  tl 
the  people  of  England.  And  these  may  be  reduced  to  three  principal 
articles ;  the  right  of  personal  security,  the  right  of  personal  liber 
right  of  private  property:  because,  as  there  is  no  other  known 
compulsion,  or  abridging  man's  natural  free  will,  but  by  an  infri 
diminution  of  one  or  other  of  these  important  rights,  the  preservati 
inviolate,  may  justly  be  said  to  include  the  preservation  of  our  civil 
in  their  hirgost  and  most  extensive  sense. 

I.  The  right  of  personal  security  consists  in  a  person's  logal  a 
rupted  enjoyment  of  his  life,  his  limbs,  his  body,  his  liealth,  andhis  : 

1.  Life  is  the  immediate  gift  of  God,  a  right  inherent  by  nature  in 
vidual;  and  it  l>egins  in  contemplation  of  law  as  soon  as  an  infifti 
stir  in  the  mother's  womb.  For  if  a  woman  is  quick  with  child,  and 
or  othcrwiHO,  killoth  it  in  her  womb;  or  if  any  one  beat  her,  wherel 
dieth  in  her  body,  and  she  is  delivered  of  a  detvd  child ;  this,  though  i 
was  by  the  ancient  law  homicide  or  manslaughter. (o)  But  the  mode 
*1301  ^^'^^  ^^^^  *upo)i  tins  olience  in  quite  so  atrocious  a  light,"  bu 
-*     a  heinous  niisdemo8nor.(j)) 

An  infant  in  ventre  sa  mere^  or  in  the  mother's  womb,  is  supposed  : 
born  for  many  purposes."  It  is  capable  of  having  a  legacy,  or  a  sni 
copyhold  estate,  made  to  it.  It  may  have  a  guardian  assigned  to  it^ 
enaoled  to  have  an  estate  limited  to*  its  use,  and  to  take  ailerwards  b 

(()  1  W.  and  M.  at  2,  c.  2.  jam  Jormatum  fmrlt,  H  mamlmM  ti  Jimi 

{"i)12an(inw.  III.c.  2.  AomteufiMM.    BnctoD,  1. 8,  c  2L 

{n)  IMowtl.  r»5.  (P)  3  Inat  60. 

(•)  Si  aliquit  mulifrem  prfffnanUm  percu»$erH^  rd  H  (f)  SUt  12  Gto.  IT.  &  Si. 
vmcMum  dtitcrit,  per  quad  fictrit  abiMiivam ;  n  puerperiiim. 

*The  distinction  between  murder  and  manslaughter,  or  felonious  hom 
time  of  Brncton,  wau  in  a  groat  degree  nominal.  The  punishment  of  both  n 
for  murder  rr  woU  oa  manslaughter,  by  the  common  law,  had  the  bene 

Fost.  302. C'URISTIAN. 

^^  But  if  tho  chil<l  bo  born  alive,  and  afterwards  die  in  consequence  of  1 
boating,  it  will  be  murder,  (3  Inst.  50.  1  P.  Wms.  245 ;)  and  of  course  thoM 
wicked  intent,  administere<l  the  potion,  or  advised  the  woman  to  take  it,  wi 
ries  heforo  tho  fact,  and  subject  to  the  same  punishment  as  the  principal.^ 

"  Kvorv  legitimate  infant  in  ten f re  de  m  mcvK  is  considered  as  bom  for  all  b 
posos.  (Co.  Litt.  art.  1  r.  Wms.  329.)  Tlius  if  lands  be  devised  to  B.  for  life,  i 
such  child  or  cliildren  as  shall  bo  living  at  the  time  of  his  decease,  a  porth 
will  tako  equally  with  tha«c  who  were  bom  before  B.'s  death.  Doe  w.  € 
Bla.  399.  But  t)ie  presum]itivc  heir  mav  enter  and  receive  the  piMta  to 
till  the  birth  of  the  child,  who  takes  land  by  descent.  3  Wils.  525.  See  ] 
2  Atk.  117.  1  Froem.  244,  293 ;  also  2  Book,  1G9,  ooi/.— Chittt. 
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it  were  then  actually  bom.(r)     And  in  this  point  tho  civil  law 

»  liiiil»!«  (by  which  for  the  |>n*sent  wc  only  underatand  tho»o  mem- 
iiay  \h:  UM.*t'ul  lo  him  in  ti;;ht,  and  the  Iosh  of  which  alono  aniountH 
>y  the  cummon  law^  ari*  alno  the  ^itl  of  tho  wise  Creator,  to  enahlo 
X  t  hiiiiM-lf  trorii  external  injuries  in  a  Mtuto  of  nature.  To  thcMO 
hu^  a  natiinil  inlierent  ri;;ht ;  and  thev  cannot  bo  wantonly  de- 
iHuliKil  without  a  manifest  breach  of  civil  liberty, 
ife  and  limlM  of  :i  man  nrv  of  nuirh  hi;;li  value,  in  the  cntimation  of 
!  norland,  that  it  pan  ions  even  homicide  if  committed  se  defendendo^ 

0  iiriv*er\-e  them.     For  wluitever  is  done  by  a  man  to  Have  cither 
er,  i^H'^^ikeil  u|H<n  us  ilone  upfju  tlie  hij^hest  necessity  and  compul-  ) 
f'fP*.  if  a  man  thmu^li  fear  of  death  or  mayhem  is  prevaiUsl  u|)on 

fli^-d.  or  d'*  any  other  Ici^al  a<'t ;  tliesi*,  though  ac(*ompaniiMl  with 
rtN|uiMle  H<jU'mnitii*s,  may  Ik*  atlerwanls  avoidinl,  if  forcinl  upon  him 
>uiiil<-l  upprviicn><i<»n  of  losing  liis  lite,  or  even  his  limlw,  in  case  of 
iliaiKv  t\  And  tii**  r«ame  is  :il>o  a  sufficient  excuse  f<»r  the  commis- 
'  mir*d«'nu'>ii(jn«,  as  will  appear  in  the  iourth  lN>ok.  Tho  constraint 
it-r  ill  thi"«e  rinuni*«tances  is  calleil  in  law  dur*:t»,  fn»m  the  Latin 
hull  thrrt*  :n*e  two  **Mirts:  dure*«s  of  imprisonment,  where  r«i*M 
iy  l'»M"i  hi-*  lilnTty,  of  which  wc  ^hull  prenently  s]K*:ik;  and  ^ 
i/i<i-.  when*  the  hardshij»  \>  only  ihreatmiHi  and  impendini^.  which 
V  n«»w  di**roiip*in^  of  '  Puress  y^r  mi  nasi  is  either  for  fear  of  loss  of 
for  fi-ur  of  mayhem,  or  1«>sh  of  limb.  Ami  this  fear  must  \h>.  u{K)n 
«»n;  "  W'/i,"  a.«»  Bnii-ton  expresses  it,  **  .suspino  cujuslilM-t  vani  et  m</i- 
• ,  s*  I  t'llm  '/  •/  i  /"  *>.N  it  <  'i  idtft  in  I'ir uin  rn u  .\f <  i  n tt v/i ;  ta  lis  t'n  im  debt  t  *'«« 
.</  r  •n^ituift  Vitif  /ftri'^iilum,  aut  rnrpnn's  rrwiatum.'Uu)  A  fear  of  bat- 
.^  bi'uten,  ihou^li  never  6U  well  ;xi'*'undeii,  is  no  uuress;  neither  ill 

1  w  rii  r  It  (f  '.*  In«t.  4«.r 

mnt.  til  ^-.f    I  111  i'nf'7i|/Hnli/r  i^  rrmut  ^fc)  L  U,  c.  J. 


,  A'',  rn.iv  hiVi*  n  •li-'iriKiitiv.'  -Imr**  nf  iiiti'«tiitt*  |.n>|rf'rty  «'voii  with  tli« 

Vf-.  •»!    .  it  i"  <';ip:ilil»'  i>f  t.ikinj  n  •h-vi-f  «>f  lufiil.  '*2  Atk.  117.     1  KrtN-in. 

nk'"*.  iiii'l«r  .1  rn;irri;ijt'  *i'ttl«Mnt'iii.  :i  jir«ivi-i«'ii  iiiid«'  f.if  rhiMn-ii  livin;;  Ht 

h«'  fiicli-r.     <i  Vf«.  *»"■.■    And  it  lia"  liitfly  It^fii  dtM-i«li»«|  tliat  iii:irriai!t*  iiinl 

|Mi«tltiiTiiiiu«  rli'.M  aiii'Miiit  ti>  II  ri'Vii(*:iiiiin  «>t*  ii  will  t'\<*«-iit4Hi  prf\i>*u<«  to 

I j  T.  U.  4'*  >     Si  111  f\fi  utiiry  ilfvi-f'*  it  i-  i'iiii»iiU>n*<i  a-  ii  li!'«»  in  iN'in^. 

It  :ak>-^  l.ind  l\  •{••«'-*nt.  ttiiiu;:li  in  tii.ti  i-.i^f  thf  |ip>«iini]itiv«*  Iwir  nmy 

•i\'-  tiji'  ]>r>  tii^  ;>>r  h:-  <>\%n  u«f  till  tlt«>  l-iitli  ut'  thf  rliiM,  ^:*i  WiU.  5:^f>,) 

•  t  )-■  til-  "lilv  ;iitfr«-t  ii  I ^  liy  it-  oiiii.it:<>n. — <'iiim-tia\. 

■•-J..  !*  i;..'  rijlit*  •■♦"  iith'T*  •  Kiiininj  ttiioiiirli  thf  rhil«l.  if  it  i*  )M»rn  di*iMl. 
••arl*.  "fn.'f  «•!"  j-r»-L*ii  iii-v  n^  t«>  )•••  iiiiMji.-il-l*'  ••t'liviiiif.  it  'i*  to  )••*  r'»ii"«idt*red 
!m>l  *  •  .»ri  *Nirn  ,.r  .'t.ni  ••iv«-l.     "J  r:iri«'«  i\  H.  it'i." — *'iiittv. 
!•!  li  .  •    -•ii-i-jiifntU    Til  ^irtli  fmin  wium!'*  ri"<-oivfi|  in   tho  wi^in**.  it  i* 
I'Uv  •••. .  'i  tii'Mijii  lip'  •  iuM  \-^  Mill  iitt.ii-lifil  to  tho  niotlifT  by  thi*  uinMli«*ul 

)-.<rt  «.t.<i  Tli.it  it   io  iKii  ;iii  in<iii-taM*>  <itV«'i U*  u«iniini-t«T  n  •Iriit:  to  a 

h«T.  *\  t.«  I  r-hur--  .III  .il-irti'-n.  unl»--  t  Jm-  in«»t!»i'r  i-*  '/■«<■•<  willi  <"hiM.  thiiii^li 
Is'-i!.  IT  >  -»t^ 'Jiitt'  I.  :■«  ii'-illi'T  in  .1"  •■■■i«laMi'»«  with  th«»  rt'>ull  «■!*  iiii'dical 
■  T  w.tii  till"  |-iin«i|ii«-i  «•!  till'  r>>tn?niin  l.iw.  TIm*  rivil  rii:lil«»  of  an  iiilant  in 
IT**  •'-.■'i.ill*  fi—jH-*-tt-»l  .It  »*vfr\'  |"«ri«"l  f\  j:»*-t.it'."n  ;  iind  it  i*  i*liMr  th.it,  no 
n  *.»t'.\  .1  -t-iiTi".  li.'  iiMV  \'*'  :ii<|Hiint«ii  «'\i-'Ut«ir.  i-  rapaMo  of*  t.tk'.n>:  as 
it  r  .k  !.:.»:  ri.i;;«*  ■««'!!l«'nii"ni.  ni.-iv  tak**  *|H*fi!ii- tlly  iinilff  a  jr-nrml  i^'vi***  »4 
ii4>  i"-r.iin  an  in'un.-tii'n  t.i -t.iv  w;i-Ti».  \V!i.irt<'n'-  .\ni«'rir:iii  <'i:ni.  I«-iw, 
ini  •  laik.  r.  '.«  M<  iiall'.  -'':».  Siati-  ; «.  <'.... jht.  -  Ziil«ri-kit».  hi.  .<:iiith  i*. 
p.«-.  4*. 

•  in  t--.f  fn»ni  ilif  t jim*  nf  coni'4*|»tion.  f«>r  th«*  piir|»o^*  i>f  taking;  nnv  t»-tat»* 
»!•  J-^n'-rti,  »hftli««r  l»v  «l«'*<-fnt.«|fvi*i».  i>r  iindor  thi'-^fatntt*  nf  i|i*tnl'Ut:"n'«, 
in$*ni  )•«•  ).*<rii  »hvi'  :ind  Mtt«-r  Midi  n  pffiiMl  of  t'lptal  ••xi-tt-in't*  that  it<ii'«'n- 
f^  in.»y  U"  rf.L-.iiial'ly  «-\|H<«-tf<l.  Th«»  riL'hl  i»f  nn  unUirn  infant  t«»faki*  |ir  »- 
m-ul  nr  iitli»Tw;*»'  w  an  Mirlpmto  ri>:ht,  whii-h  will  ni»t  Iw  roiiiph'tiHl  |.v  .i 
rih.     Ilnrj-T  I  ••   ArrlitT,  4  Smide*  \  Mai^h.  '.*'.».     MArs«*lli<«  vs.  Iluikiinor, 
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t!ie  fear  of  havin/r  one's  house  burned,  or  one's  goods  taken  away  and 
bocaiise  in  those  coses,  should  the  threat  be  performed,  a  man  may  hi 
tion  by  recovering  equivalent  damages  :(x)  but  no  suitable  atonoa 
made  for  the  loss  of  life  or  limb.  And  tlie  indulgence  shown  to  m 
this,  the  principal,  sort  of  durc:<s,  the  fear  of  losing  his  life  or  limbo^ 
with  tluit  iiiaxini  of  the  civil  law;  ignoacitur  ei  qui  sanguinem  suum 
denwtum  vnlnft}* 

The  law  not  only  rcgai-ds  life  and  member,  and  protects  every  ma; 
joy  men  t  of  them,  but  also  furnishes  him  with  every  thing  nocesaai 
support.  For  there  is  no  man  so  indigent  or  wretched,  but  ho  ms; 
supply  sufficient  for  all  the  necessities  of  life  from  the  more  opulent 
community,  by  means  of  the  several  statutes  enacted  for  the  relief  i 
of  which  m  their  proper  places.  A  humane  provision ;  yet,  though 
the  principles  of  society,  discountenanced  by  the  Boman  laws.  Foi 
of  the  pjinpei-or  Constantine,  commanding  the  public  to  maintain  the 
those  who  were  unable  to  provide  for  them,  in  order  to  prevent  the 
exposure  of  infants,  an  institution  founded  on  the  same  principle  a 
ling  hospitals,  though  comprised  in  the  Theodosian  eode;(y)  were 
Justinian's  (collection. 

*13'>  1  *These  rights  of  life  and  member,  can  only  be* determined  I 
"^  of  the  person ;  which  was  formerly  accounted  to  be  either  a  e 
ml  death.  Tlie  civil  deatii  commenced,  if  any  man  was  banished  or 
ix»alm(2:)  by  the  process  of  the  common  law,  or  entered  into  religi 
went  into  a  monaster}',  and  became  there  a  monk  professed :  in  wh 
was  absolutely  dead  in  law,  and  his  next  heir  should  liave  his  estate 
banished  man  was  entirely  cut  otf  from  society ;  and  such  a  mon 
profession,  renounced  solemnly  all  secular  concerns :  and  besides,  afl 
clergy  claimed  an  exemption  from  the  duties  of  civil  life  and  the  o 
the  temporal  niagistnite,  the  genius  of  the  English  laws  would  not 
jiersons  to  enjoy  the  benefits  of  society,  who  secluded  themselves 
refused  to  submit  to  its  rogulations.(rtJ  A  monk  was  therefore  ecu 
mortuus,  and  when  he  entered  into  religion  might,  like  other  dying 
his  testament  and  executoi*s ;  or  if  he  made  none,  the  ordinary  mig 
ministration  to  his  next  of  kin,  as  if  he  wei*e  actually  dead  intestate 
executoi*s  and  administrator  liad  the  same  power,  and  might  brii 
actions  for  debts  due  to  the  religious,  and  were  liable  to  the  same 
those  due  from  him,  us  if  he  were  naturally  deeea6ed.(6)  Kay,  so 
principle  been  carried,  that  when  one  was  bound  in  a  bond  to  an  a 
successors,  and  atU'rwanls  made  his  executors,  and  professed  himsel 
the  sjune  abbey,  and  in  ])rocess  of  time  was  himself  made  abbot  t 
the  law  gave  him,  in  the  capacity  of  abbot,  an  action  of  debt  agai 
executors  to  recover  the  money  cfue.(c)  In  short,  a  monk  or  reli| 
eticctually  dead  in  law,  that  a  lease  made  even  to  a  third  person,  di 
(generally)  of  one  who  afterwards  became  a  monk,  determmed  by  su 
into  religion ;  for  which  reason  leases,  and  other  conveyances  ft 
usually  made    to   have   and  to  hold  for  the  term  of  one's  na\ 

(»)  2  I  nut.  4R3.  ««•  milrt  tfCuH,  q^  fathu  eM  mOe*  Ckfi 

(f )  L.  11.  r.  -r,.  pertinH  ad.  mm  ami  nm  dtUt  i 

(■)  Co.  Litt.  i:n.  (»)Utt.laiKl. 

{•)  Thu  Wiw  lUrto  a mle  in  the  fcodal  Uw,  Z.S,  e.  21 :  dfMiit         (e)   Co.  Litt.  13S. 

(tf)21le^48;Oo.UttlnL 


"  It  must  ho  o})sorvod  tliat,  in  modern  times,  parties  have  been  allowed 
if  not  technically  to  plead,  duroHH  in  avoidance  of  their  deeds  or  contracts  i 
do  not  come  up  to  the  rule  laid  down  in  the  text.  Duress  of  gooda  will, 
oircumstances  of  great  difliculty  and  hardnhip,  avoid  a  contract.  Monev  ] 
a  delivery  of  property  unlawfully  detained,  iwpeeially  if  it  is  paid  undei 
l>e  recovere<l  bac-k.  2  Bay,  211.  *9  Johns.  201.  10  Peters,  137.  A  note  gi 
a  release  of  property  frr>in  an  illegal  levy  in  not  void;  but  it  nutj  be  con 
element  in  a  question  of  fraud.  0  Smedon  &  Marsh.  13."-Sbauwood. 
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v«:4   in  the  tiim^  of  |>0|>on',  the  law  of  Kii;;l:in(l  took  no  co£»ni-     r^io** 
t  prr»t\.%stnn  ill  aiiv  1oi\«iini  c«iiniirv,  Ihh-uuhi*  tin*  fact  miiM  not  Ipo     ^     *" 
1    i.iir  (-•t:irti*;i'-i  tiii«l   tlicivtort*.  hiico  tlio  lU'turinution,  thirt  dirtuhilitv  14 
Vi(-  aUilsHtuNi  :i  r )  u^  iN  nl*M>  tlKMliMaliility  of  bunisluncnt,  ^(iniHMiuent  ujxin 
:«.n.  hy  •itatutf  21  Jac.  I.  f.  'JS." 

iint'inil  lift*,  ht'ini;.  ns  w»^  iH^fore  ohjton'cHl,  the  imnie<liAtc  donation  of  tlio 
"n-at'tr.  (-»nni>t  li':r«dly  In*  (ti4|K»se<l  of  or  doHtroy«'d  hy  any  individual, 
^v  tin*  i»T*iin  liiiiisrlf,  nor  hv  anv  f»lhtT  of  his  ffllowMToatun*?*.  nuTi'lv! 
li'-ir  own  aiithMritv.     Wt  nevortlioloHs  it  inav,  bv  the  divine  iMTniiHsiun,; 

•  Ti«-iitlv  fi»rfi'it«i|  for  the  hivaoh  of  tiioM*  laws  of  lUH'ietv,  winrh  are  en-; 
tty  the  «an<*:Ion~T»f  caikital  |iiinishnientM;  of  the  natiin*,  rent  net  ion  h,  exiK^-^ 

::n<i  U't^jity  of  whirh,  we  may  hereatter  more  ccmveniently  inquire  in 

r.<  i.i  liniT  tx»'>k  of  the*H*  eommentarii^!*.     At  prt^sent,  I  ^hall  only  ol>Hi*r\'e, 

::.ri.-vi'r  the  ^*n.^tttfifion  of  a  Htate  ve^tM  in  any  man,  or  ImmU*  of  men,  a 

•  •!  'i«  *Tn»yinir  at  |il«':i<*iire  without  the  dir(-4-ti(»n  of  lawH,  the  livi»j«  or  mem- 
:*•• -uKjift.  Mich  (■oii<«titution  in  in  tlie  liiiflu'^t  d(*;;riH>  tyrannieal ;  anil 

k  1.-  z-'.vr  anv  I'Urs  liinM-i  mirh  dentnirtjon  for  liirht  and  trivial  causi's,  i^ucli 

^r  •   I  kfwiM*  tvraiini<-aL   tliouifh  in  an  iiifrrior  <h»;rri*e;  lK*«'au«k^  lirre  the 

>  ttw:iri*  of  thi*  datiirer  hi*  i^  expoMMl  to,  and  may,  by  prudent  rant  ion, 

••  *_•:»: !i«t   if      Till*  Matnti'  law  of  KM;;laiid  ibn's  then^t'on*  vi'r\'  mddom, 

.o  <>>riini'*n   law  *{*»%"*  iifver.  inflict   any  ]»uni*<hiueiit  extendiiit;  to  lite  or 

-.ari'.i  •^^    ii|Hin    the    hii;lic<t    m*<'e*4sity  ;'*   ami   the  ciuistitution  in  an    utter 

-r   '.**  any  arbitrary   |>(twi>r  (»f   killing;  or  maiming  tlie  HubjiM't   withcMit 

.prf'*^  Hamtnt   of   |;iw.     ^*  XiitfuA  iihrr  hntnu*'  wiy««  the  in^'at  charter//; i 

t.:      .  ./»>fr»/.rfn'-,  ;m.w  ywT  hq»iU  jwHrium  /utrhim  Mitnrum  tiut  \H r  U'fjt'm  trrnr." 

^••-*1-.  *' itittfU'i    1/1  "/'»   lifstntntur^**  acconlini;  to   Sir    Mwanl  <'okc,iA) 

.1  ]>*-«'hibilii»n.  IK  it  only  i*\'  kit  (in*]  and  vnnnnnif,  but  aNo  of  fitrtuririff,  (to 

■  if  law*  an*  i»tr:iii:r''»'^. )  and  of  every  oj»j»re*»»»ion  i»v  colour  of  an  iHei^d 

-tv      And  it  is  e^iacti^l  bv  the  Matute  of  5  K«lw.  ill.  e.  !>.  that  no  man 

'    T   r-    idiTfi  iif  liti-  or  limb  contrary  to  the  i^n-at  charter  and  the     r»t..| 

:   tV-    I,i!i  i ;  aii>l  ajain.  by  -ratute  '2^  VAw.  Ill    r   :i,  (liat   no  man     *- 

]-  .'.  t"  di-ath.  wiihiMit  bciiii;  br«ni:;ht  to  answer  by  due  j»riM'i««ii  of  law. 

.   -.i*  -  lic»-M'  jiiiibt  :iitd  iic'ihU'r**  that  inav  be  iH'ce— *arv  to  a  man  in  onler 

'1'!  h:iii'*«'if  **r  aniit»v  hi-  eiteinv.  the  ri"-t  of  hi-*  iH'r«»Mii  or  ImmIv  i-*  alr*«»  en- 

•  ft  I  • 

\  \  :*':•■  *.it»e  natural  riiiht.  toMi-urity  fnnn  the  ciir|Miral  insults  of  iiienace*^, 
-.  U-atiii^.  an«l  WMUinliii:;;  th>iui;h  such  insult>  amount  not  to  destruction 

■r  i!i»iulH'r 
•i-  prf'*ir\alii<n  of  a  man***  healtli  fnMn  such  j^nu'tices  as  may  pn^judiee  or 

.;  .  aiid 

!..•  •Mcurity  of  his  n-pntatinn  or  ;;i>od  name  tn>m  the  arts  of  detraction 
ai.  ler.  are  rii^hts  to  whii-h  everv  man   is  entitled  bv  reason  and  natund 

.  *.n«e.  without  tlp'M',  it  is  im)»o<»>«ib|c  to  have  the  |K'rfect  enjoyment  of 

tj.-r  advanta:;e  or  riirht.      Hut  tlie^'  three  last  artich»s  ;  Ikmii;;  of  much  less 

'.iTi't   than  thii-e  whii  h  have  ijoiie  lN*!iin\  anil  thi»M»  wliiih  are  vet  to  (*4ime.) 

• -iSii  e  to  have  bandy  meiitiontsl  ainon;^  the  rij^hts  of  jktsoiis  :  n»terring 

•  « .'  iiM  1*:.  i#.e.  •■». 


.1  ." 


•   •  -  '  f  •  !\  1  •l«M?]i  rn.iv  -till  fxist  in  tlii**  i'»»Mntr>':  tli;it  \*.  w!i.»n»  h  man  ^v 

»•  .•  lit  >  .i:!.t:n!t'.l  ..|"  tr«>.i-in  ft  fflmiy.  und.  vivni:!  hi'*  lil»».  i**  Uiiii«hed  fur- 

I-  •   I.-tI  I '•  k,.- '|.»«l.ir«-'  ti»  *"•  H  I'ivil  tliMth.     H*it.  In*  -ay*,  a  ii'ni|Nir:irv  #«xib»  is* 

'    i*Mth     «'■>    I. sit.  l.il.     And  ftir  the  !>:iin«»  rtM«tin.  w)it>r««  a  man  r«s>eiv«>s  jn*!^- 

'    i'-i'.li.  %u\  :tf;«TM  :ivU  ItMVtw  thi*  kin;;d<*iu  fitr  lif»\  u|Nin  a  einiditii»ii:il  |»:iriIon. 

::;•  !••  .inii-unt  to  ;i  i  n  d 'I'Mth :   tlii*  |«ra»tiiT  iliil  ni»t  fxi^l  in  thi*  time  «»f  I-orl 

•  :.  •  >Ai4.  that  a  ni.in  imii  itidv  lost*  hi<*  countrv  bv  authnritv  i>f  luirliamfnt.     It>.-— 

:  t*. 

•  .«  a  '••»miilim'*nt.  wliit-h  I  foar  th<»  n»mm'»n  law  di>'<  n^t  ib**«^n*»* :  fi>r  ulthouph 
II  !    |.'ini«li  with  d»Mt!i   anv  iM«r-'>n  wh«»  nmlil   n*ad.  oven   f«»r  «ny  nuin>»«»r  of 
•^     r  'ither  f«d>'n:**«.  >••!   it   iiiKieti**!  d**iith  U|>*>!i  evi'n  f«>l<in  who  muld  not  read, 
i..-  irinif  nM»  th-«  •'.■•.dm;*  «»nlv  of  twelve  iieu-e  tarthiiii;. — t'ii»i!*TiAX. 
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the  more  minute  discussion  of  their  several  branches  to  those  parts  o 
meiilaricH  which  treat  of  the  infringement  of  these  rights,  under  tl 
personal  wrongs. 

II.  >»ext  to  personal  security,  the  law  of  England  regards,  aasert 
serves  the  personal  Hberty  of  individuals.  This  personal  liberty  com 
power  of  locomotion,  of  changing  situation,  or  moving  one's  person 
ever  place  one's  own  inclination  may  direct,  without  imprisonment  oi 
unlesH  by  due  course  of  law.  Concerning  which  we  mav  make  the  8 
vations  as  iipon  the  preceding  article,  tliat  it  is  a  right  strictly  nal 
tlie  laws  of  England  have  never  abridged  it  without  sufficient  cause 
in  this  kingdom,  it  cannot  ever  be  abridged  at  the  more  discretion  of 
Irate,  without  the  explicit  permission  of  the  laws.  Here  again  the  If 
^*or  -I  the  great  *charter(i)  is,  that  no  freeman  shall  be  taken  or  impi 
J  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of  the  la 
many  subsequent  old  stututes(J)  expressly  direct,  that  no  man  shall  I 
imprisoned  by  suggestion  or  petition  to  the  king  or  his  council,  unle 
legjil  indictment,  or  the  process  of  the  common  law.  By  the  petit ic 
8  Car.  I.,  it  is  enacted,  that  no  freeman  shall  be  imprisone<i  or  detain* 
cause  shown,  to  which  he  may  make  answer  according  to  law,  Bj 
c.  10,  if  any  pei-son  be  restrained  of  his  liberty  by  order  or  decree  of 
rourt,  or  by  command  of  the  king's  majesty  in  person,  or  by  wan 
council  board,  or  of  any  of  the  ])rivy  council,  he  shall,  upon  deir 
c-ounKi»l,  have  a  writ  of  haUas  corpus,  to  bring  his  body  before  lb 
king's  bench  or  common  ])lcas,  who  shall  determine  whether  the  c 
commitment  be  just,  and  thereupon  do  as  to  justice  shall  appertain. 
<^ir.  II.  c.  2,  commonly  called  the  habeas  corpus  act,  the  methods  oi 
this  writ  are  so  plainly  pointed  out  and  enibrced,  that,  so  long  as  t 
remains  unin)]K'ached,  no  subject  of  England  can  be  long  detained 
except  in  those  Ciiscs  in  which  the  law  requires  and  justifies  such 

(<)C.29.  (j)6Edw.III.c9.  25  £dw.  in.  rt.  6.  c  4.  28£dw.III.e. 


15 .«  YdT  the  true  sense  and  exi>osition  of  these  words,"  says  Lord  Coke, 
"SCO  tlie  statute  of  o7  Eliz.  cuj).  8,  where  the  words  *by  the  law  of  th 
rondorod,  mthout  due  jytoccah  of  law.**  The  amendnicnt«  to  the  constitution  of 
States  wiQ  the  language,  **  nor  be  deprived  of  life,  liberty,  or  property,  with- 
ress  of  law."  And  Judp*  Story  observes  that  **this  clause  in  eliect  affirms 
trial  according  to  the  i)roe4?ss  and  j>roei»oilingrt  of  the  common  law."  (3  S 
<'on«t.  r»(U.)  •*  These  terms  *  law  of  the  land'  do  not  mean  merely  an  act  of 
ft*<senibly.  If  tliey  <li(l.  eveiy  restriction  u|^^>n  tlie  legislative  authority  woul 
abrogated."  4  Dcvereux,  1.  10  Yerger.  59.  19  Wend.  059.  "In  a  sta 
governc'd  by  a  written  constitution  like  oui-s,  if  the  legislature  should  so  i 
<hity.  and  the  natural  rights  of  an  individual,  as  to  take  his  ]irivate  property . 
it  to  another,  where,  tliere  was  no  foundation  for  a  pretence  that  the  publi 
bcn<>iitefl  thereby,  I  should  not  hesitate  to  declare  that  such  an  abuite  of 
fttiinrnt  drmmti  w»<«  an  infringiMnent  of  the  spirit  of  the  constitution,  and  tl 
within  tlie  general  i>owers  delegattnl  by  the  people  to  the  legislature." — Ch 
6  I'aige,  l,*i7. — Sn.\Rsw'n«»D. 

"  The  writ  of  huhtn.'i  corpus  at  common  law,  although  a  writ  of  right,  la  not  j 
cours«».  but  only  on  motion  in  term -time,  stating  a  i^robable  cause  for  the 
and  verified  by  atHdavit.    Hobhousc's  Case,  3  B.  &  Aid.  VIO,    The  cases  in  whi 
have  a  right  to  the  writ  are  when  they  are  detained  in  jmson  when  they  are 
l>e  a<lmitt(M.l  to  bail.     This  right  is  secin'e<l  to  such  prisoners  by  the  31  Car.  ] 
fore  the  pas>ing  of  that  statute,  prisonei's  commit te<^l  for  luiiluble  oflfences 
times  kept  for  a  long  time  in  prison  witliout  biding  brought  to  trial.    To  ] 
grievtnis  op[)ression.  the  hah^as  mrpun  act  directs  that  if  any  person  be  oo 
<letained  for  any  <Time.  unless  for  treason  or  ielony.  other  than  persons  cc 
exe<Hition  by  legal  pro<»ess,  he  may  apj>ly  to  the  lonl-chancellor  or  a  judge 
and  the  person  so  appli«xl  to  is  to  cause  such  prisoner  to  he  brought  before 
discharge  him  from  imjirisonmcnt.  upon  his  recognizance  to  api>ear  in  the  « 
his  offence  is  cognizable.     In  cases  which  <'ome  un<Ier  this  statute,  a  single 
t»erhaps  lie  obliged  to  grant  the  writ  as  of  course,  but  in  no  other;  and  the  i 
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«t  ihi^  art  ^houM  l>c  cvimIlmI  1>y  fiomanclin;;  iin reasonable  bail  or  hii relies 
|>ri<M*h«-r'rt  a|i|K-ar.incis  it  in  deelaivd  by  1  W.  and  M.  kI.  I£,  c.  '2^  that  ox- 
Sail  iiui:lit  nut  ti»  liv  n.M|iiin><l. 

r«-ii  .rn|i«irtaiMv  V*  ihc  piibiir  i**  the  prt»SL'rvation  of  tliis  personal  lilM'rty; 

ti'  I-  It  won-  li-tt  ill  the  |»<»Wi*r  ot*  any  tlir  hi;;lK*st  magistrate  to  iinprirtou 

r-i.y  whi*in«-vi>r  liir  or  bi-*  otlici^rs  tboii^lit  pnipcr,  (as  in  Fran<*e  it  is  daily 

«^l   \*\  thi*  I  rwwii.  [A,  tb«>n*  u-niiM  H(N»n  Ik*  an  end  of  all  otiier  ri;;htM  and 

,:t.i«      Siiuf  littvr  tlinu;;iii  that  iinju^t  atta<*ks,  own  U]M)n  lif«^  or  proiM;rty, 

aH  itnirv  will  i»f  tlit*  iuai;i«<trate,  *are  less  dan^enius  to  the  ctini-     r^to/; 

.t.';i  tlian  >>ii<-h  as  an-  made  i\\t*tu  thi*  |H'rsnnal  liU'rty  c»f  the  siil>-     ^ 

l"  U  r<a\«'  a  man  of  lih*.  nr  by  vii>!ene«*  to  confiM'ate  his  estate,  without 

t.xri  xr  trial.  u<iiii>l  U*  m*  ;;ro^H  and  not<irii»usan  aet  of  ilespotisni^  as  must 

I   «<t'.\«  V  thi-  :iuii-i:i  of  tyranny  thmii^hoiit  tiie  wliole  kin^d(»ni ;  but  eon- 

!.t  •■:  lilt-  ji  pM.ii.  Iiy  sriTt-tly  hurrying  him  to  jail,  wht-ro  hi>  sutlerinp* 

'kt.'-Aii  i*r  ti>r::ottrii.  i«   a   Ii'.*«s  public,  a  loss  htrikiui^,  ami    tlii-retore  a 

luf. j.Piii«*  rii:rih»'  of  arbitrary  pjvernmrnt.     And  yet  sometimes,  when 

A*.'    :«   in  n-al  dani;«*r.  vvru  this  may  b«*  a  necessary  measun*.     Hut  the 

it^»  ••!  iiur  ci«ri**tiiu(ion  i**,  that  it  is  not   Ictl  t<»  tiio  eXi'i'Utive  ]»ower  to 

.:iii-  w*nn  till*  daui^iT  of  the  Matt'  is  so  ^rcat  as  to  ri'udcr  this  me:iHun* 

•  fi!  .  !«ir  !l   i-*  tin-  parlianit'iit  oniv,  or  li';^i'«lative  power,  that,  wlienever 
pr-j-T.  I  an  aiit)i'»ri/.r  the  «rown,  l»y  ^us|K'ndin;;  the  A</A#/w  mrj'us  act  for 

-t   all  i  i:ritsto-l  tiiiic,  to  impri-«iin  ^uxp«•ct('d  ]K>i-sons  without   ;;ivini;  any 

•••r  **»  •i'lin;::  a-  tin*  ^»■lultl•  of  Koine  wa**  Winit  t«>  have  nH-our-^e  to  a  dic- 

a  iiia^>ti-:irf  of  ab^nhite  authority,  when  thev  judl^'fl  the  repiililie  in  any 

«-iiT  <:.iii:^«-r     Tii«*  diM-n*e  of  the  M>na(e.  which  usually  pn'ceded  tlie  nonii- 

•  f   thi*    niairiMRite,  "  ii*nt   (tjHritm  r.i;*M/ /*■.'!  nr   quid   p>/im''/hM    tUtrimt'nti 
wao  call<«l  the  Sf luituA  r^nsuitum  \tltimtv  furc^.^itdtis.     In  like  manner  tliis 

ni«  !iT  i.ii::!.?  fiiily  to  U'  tried  in  eases  f»f  extreme  eiiier^^i'iiey :  and  in  theno 
!i«n  jiiirl-  with  it?*  lilnTty  for  a  while,  in  order  to  pn'serve  it  forever. 
«^'i.!:ii«-niiiit  of  the  pi'p«on.  ill  any  wi^e,  is  an  inipriMinnieiit  ;  so  that 

•  f  iij  a  iiiaii  aL'.iiii**t  hi-*  will  in  a  private  house,  puttiiit;  him  in  the  stocks, 
'..'  ■  r  t'ln  .My  •li-tainiiiL''  him  in  tlie  ^tp't•t.  is  an  impri**onmeiit.i /|  And 
v%    — •  n.ui  h   iii^i'iiurai^c^  tiidawfiil  coiitincmciit.  that   if  a  man  is  under 

r  t    ,:.-  ■•  .    f.  which  wt»  bi-ilire  eNpialMfl  to  mean  a  cnmpuUinn  by  a)i 

r*  -Ta.iiT  "T    l:i-«'rtv.  uiitd  he  heals  a  boiHl   or  the  like,  he  mav  allctre  this 

.  ai.  I  .i\'.>i  the  ext'Ttetl  iMiiid.     Hut  If  a  mall  be  lawt'ully  imprisoni*<if 

«>  ••-  -  #••'••  !  •.  -  ■  ,-  .-!  Ill'*,  -f  •»■  fli  ii.  HMrrnc  f.-"r.  i  *r  «•■  »rf  wi  r»  •••iml  ai^-o  \\v  •in*;!**  ktuqihI  uf  lb* 
•1^  r   •■!.:    ■       -I  «  .ir  ..:i -,    ^•■»i>,  «t><«<>  .'A.-**)       f.ilM  u*  l-uiM-  I'll  ,'iii.'iij. 

»  'i  r-.r  .ij  J  Iv  f'l  u:;i*  jr tntal'li*  l»y  tin*  <*<»urt  in  term-limo.  ]W,<»t.  J.:  Ibid. 
-.    \V  i,    .■•:-..!/•  «'.,-.'.  *.»•  I'l-iina.  Stall-  ki'j.  '.». 

•11-  ■■?  !l.»  >?.iT«-  i!  :•  •  ii.i<  ttnl  that  ihf  |udi!i»  or  court  iH'fnr**  whii'h  tin*  writ  ii 
-I  -'.♦I  f. '\  .■  mtri.'i  .:\  !••  ri'Vi«e  tlit*  eau«t*  nt  emniniiiiii'iit.  niitl  t<>  •■x.iiiiini*  inh* 
:i.  ■  '  v  .  ri- T-  <;  .u'«'i  .n  ii:«'  return.  Thf  KiiL'lt^lt  *i;iuit«- m|'  'iii4i<"i.  IH.e,  !«"» 
•-*   ?:  .    .  ^.    1    •.%.  r.      il  ii   uppf.ipt.  liM  tlti*  ri'diin.  tli.it  the  priM>n'T -lainU  i-mn- 

•  r  I  •  I  r.  •  :  ■  i>(<i)iL't-|  .t^Miiiot  liiiii  I'V  .iiiv  (!-i)-iinal  of  ciini|»»!«-!it  authoritv. 
.—.  r  u  I."  .r*  If  I.':.;  lli**  writ  i-.-iiiii<>t  «'X:uiiiii**  intt»  tip*  t.ii't  of  -U'  h  it'iiteiniit  f»r 
■   J  .•  -   !!•  r.  I  'I*  iii'i-i  .iiiM.>-«i:.i(«*ly  ri'iiiiin<l  lii:ii.    Tin-  ad,ju<li<M(ion  i-*  :i  eotivirtion. 

•:.!i.:'m' 'iT   .iti   .'x..  lit:   !i.     Miirr.i\ '*  d-f.  1   WiNt'ii,  *-!«•••.     rn>Nj.v's  CWe.  il 
.    1--      ii  ■•  J.    i-.-.  ••.I... ;:  11.  .1  AM.  4-j«». 
J'    .  .  i.-i  I  ■.  II. •   «    i.-T.TuTiiin  'if  thi"  l'ni!«-l  St.itt"*  t)i:»t  tlit*  privih-j"  nf  tho  writ 

I  I  111  1*  A*  111  ft. 


J-    ..!•••  I  I   .    !!.•    «  ■  i.-i  i:  iiTi'Mi  '•!    111!"  1   iiii«''i  r»;.iif'*    i:i:ii    iiit*    |"rM  iM*:^'*  oi    ifin  irrii 

:§  -    •    I  »;..i.l  Ti"T  I  ••  »u-j '"ii'l'-d  uiil*-""  wlnii.  in  e.i-fx  itf  r*'f>«>lLiiii  or  inva*iioii.  tin* 

••••• '^  :..%\  r-  r».!»"  :!.     .Art.  I,  **•»'.  '.*.)     'V\'**  r\i:\it  of  t!i«'  jh-^ijiI.*  :•>  )•«•  -^iH'iire  in 

*-r-  'i-     il-  :i— •*.   jiit-p*.  aiitl  I'tftH-t*  iii;:iiii<«t   unriM>nn:iMt>  oeari'lie^  aii«!  sei/iir**^ 
•   •>  I  •111*  i>  111  .It 
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*l^"l  **^"^^  cither  to  procuro  his  discharge,  or  on  any  other  fair  ao 
'  -*  a  bond  or  a  deed,  tiiis  is  not  by  duress  of  imprisonment,  and 
liberty  to  avoid  it.(m)  To  make  im])risonment  lawful,  it  must  eithei 
cess  from  the  courts  of  judicature,  or  by  warrant  from  some  legal  oil 
authority  to  commit  to  prison ;  whicli  warrant  must  be  in  writing 
Imnd  and  ifcal  of  the  magistrate,  and  express  the  causes  of  the  conu 
order  to  be  examined  into,  if  necessary,  upon  a  habeas  corpus}'  If  1 
cause  expressed,  the  jailer  is  not  hound  to  detain  tiie  prisoner  ;(n)  i 
judges,  in  this  resjtoct,  saith  Sir  Edwaixl  Coke,  like  Festus  the  Koina; 
that  it  is  unreasonable  to  send  a  jmsoner,  and  not  to  signify  withal 
alleged. 

A  natural  and  regular  consequence  of  this  personal  liberty  is, 
Englishman  may  claim  a  right  to  abide  in  his  own  countiy  so 

1>leases ;  and  not  to  be  driven  fn)m  it  uidess  by  the  sentence  of  iho 
cing,  indeed,  by  his  royal  prerogative,  may  issue  out  his  writ  ne  ei 
and  prohibit  any  of  his  subjects  from  going  into  foreign  parts  i^ithou 
This  may  be  necessar}'  for  the  public  semce  and  safeguard  of  it 
wealth.     But  no  power  on  earth,  exivpt  the  authority  of  parliamoi 
any  subject  of  England  out  of  the  land  against  his  will;  no,  not  evet 
For  exile  and  transportation  are  punishments  at  present  unknown 
mon  law ;  and,  wherever  the  latter  is  now  inflicted,  it  is  either  bj 
of  the  criminal  himself  to  escape  a  capital  ])unishment,  or  else  by 
direction  of  some  modern   act  of  paniament."    To  tliis  ])urposc 
charter(/>)  declares,  that  no  freeman  shall  be  banished,  unless  by  th 
of  his  peers,  or  by  the  law  of  the  land.    And  by  the  habeas  ojrpus 
J  I.  c.  2,  (that  second  magna  carta,  and  stai>le  bulwark  of  our  \[\m 
enacted,  that  no  subject  of  this  realm,  who  is  an  inhabitant  of  Engl 
or  Berwick,  shall  be  sent  prisoner  into  Scotland,  Ireland,  Jersey,  G 
*r-i81    r^**^^'^  beyond  the  seas,  (where  *they  cannot  have  the  full 
-*     j)n)tection  of  the  common  law  j)  but  that  all  such  im])risonni< 
illegal ;  that  the  person,  who  shall  dare  to  commit  another  contrary 
shall  be  disableil  from  bearing  any  oiliee,  shall  hicur  the  penalty  ot  i 
and  be  incapable  of  receiving  the  king's  ]>anlon;  and  the  party  sul 
also  have  his  private  action  against  the  person  committinrr,  and  all 
advisers,  and  abettors;   and  shall  recover  treble  costs;  besides  h; 
which  no  jury  shall  assess  at  less  than  tive  hundred  pounds. 

The  law  is  in  this  re^spect  so  benignly  and  liberally  construed  for  tl 
the  subject,  that,  though  within  the  realm  the  king  may  command  the 
and  service  of  all  his  liegemen,  yet  ho  cannot  send  any  man  out  oj 
even  upon  the  public  service;  excepting  sailoi-s  and  soldiers,  tin 
whose  employment  necessarily  implies  an  exception:  ho  cannot  eve: 
a  man  lord  deputy  or  lieutenant  of  Ireland  against  his  will,  nor  n 
ibreign  ambassador. (7)  For  this  might,  in  reality,  bo  no  more  than 
able  exile. 

{0)  F.  .\.  B.  85. 

"As  nn  arrost  is  an  iiii  prison  mon  t  in  the  large  Honse  of  the  word,  this  ] 
imprison niMit,  to  bt»  hnvful.  sliould  be  by  process  or  warrant,  mu»t  be  una 
tho  qtiiilitinitions  ]X)intcMi  out  in  tho  Chapter  on  Arrests,  b.  iv.  ch.  21.  A 
j)eaee-officer  has  a  ri;|:ht  to  arrest  without  warrant,  upon  probable  fn^und 
flhown:  and  own  a  private  jH'rson  may  justify  an  arrest  without  warrant,  bj 
guilt  of  tho  ]»arty  arrostod. 

To  constitute  duress  at  law,  tho  nrr^st  muftt  havo  boon  oriffinally  il1e|*a1,  or 
so  by  Bubsccjuont  abuso  of  it.  2  Watts,  iri7.  2  Foster,  30;{.  An  arrost  for 
and  under  lawful  authority,  if  for  anieihiwfiil  purpose,  will  be  construed  < 
prisonmont.     H  X.  IIanii».  3S6. — Silvrswood. 

"The  exocutivo  may  annex  to  a  pardon  any  condition,  whether  prece 
poquont.  not  forbidden  by  law  ;  and  it  lies  on  tho  grantee  to  perform  it.    It 
lawful  condition  that  the  ])nrty  sliall  depart  or  be  removed  from  the  count 
Case,  8  Watts  &  Sorg.  lUT. — Suarswood. 
lOG 


(m)  2  Tnnt.  4S2.  (p)  C.  20. 

(•■)  I  bill.  .V2.  53.  (f;  2  Iiut.  ML 
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1k»  third  absolute  right,  inherent  in  even*  En;^liHhinnn,  is  that  of  pro- 
i-Ki«-h  con«i^Ui  in  the  free  uho.  enjoy  men  t,  und  (1is|m>su1  of  all  hiH  aequi- 
»ith<iut  any  eon t ml  or  diminution,  f«uve  only  l»y  the  luwn  of  the  land. 
rinal  of  |irivate  {inifHTty  is  prohuhly  found(*d  in  nature,  »h  will  be  more 
ilaintHl  in  the  rH*i'i»nd  book  of  the  enMuin^  c-onimeiitnri(*H :  but  eertainlv 
i&i«ti<iua  nnder  which  we  at  pruHent  find  it,  the  method  of  con8er\'ing  it 
rt-nrht  owner,  and  of  tninMutin;;  it  fn>m  man  to  man,  are  entirely  de- 
•ui  iMK'ifty:  und  art*  Home  of  ihoHe  rivil  udvHnt:i;;4's,  in  exchange  for 
i'vry  individual  Un*  n^higned  a  part  of  hid  natural  lilnTty.  The  laws  of 
;  are  tluTrfon*.  in  |M>int  of  honour  and  justice,  extremely  watchful  in 
riin^  and  protcH'tini;  this  right.  r|K>n  this  ]>rinciple  the  great  charter(r) 
an-«l  that  no  freeman  shall  1»e  diHsoised,  or  di vested,  of  his  freehold,  or 
N  rtie*,  or  t'r\'^*  •cu-toms,  hut  by  the  judgment  <d'  his  peers,  or  bv  r»|on 
i>f  the  lami.  And  bv  a  variety  of  ancient  statutesrs)  it  is  enacted,  *- 
mall  i»  land**  or  pN>ds  sliall  U*  stMzed  into  the  king's  hands,  against  tho 
arter.  anii  tiie  l:iw  of  the  land;  and  that  no  man  .•*liall  be  disinherited, 
•  >ut  ••!  hi«  fninehi>*i*H  or  t'reeholil.  unless  he  l»e  duly  l>n>ught  to  answer, 
tin-iiiilu'*-*!  by  miinM*  of  law;  und  if  any  thing  be  done  to  the  contrary,  it 
rvdre>M-4l.  und  lioMen  tor  none. 

■a I  ns-'ntiver  is  tin*  n-ir:inl  of  tlie  law  for  private  pmperty,  that  it  will 
crixe  the  leu'^t  vitiluii<in  of  it  ;  no,  not  even  for  the  general  goihl  of  the 
•ni::.>iijiTy.  If  n  new  r<iad,  for  instaniv,  were  to  be  made  through  thu 
«'f  a  pnvate  ]M>rson,  it  might  iK*rhapH  Ik*  exteiisivelv  beneficial  to  the 
but  the  law  ]M*nnith  no  man,  or  set  of  men,  to  do  this  without  consent 
•wiier  of  till-  hind.  In  vain  may  it  U*  urged,  that  the  giknl  of  the  in- 
<*ujht  ti»  yield  t"  that  of  the  community;  tor  it  would  lie  dangemus  to 
\\  }'ri\:ite  man.  or  even  any  puhlic  tribunal,  to  \h}  the  juilge  of  this  com- 
*•!,  anil  t*i  deeitle  whether  it  be  ex]KMlient  or  no.  IWsides,  the  ]iublic 
m  not  hi  11  l:  more  e»s<-ntially  intert*stefl,  than  in  the  pmtection  of  every 
ui';*  privaie  riirhts.  as  modelled  by  tlie  municipal  law.  In  this  and 
«a-«-  '!.••  liL'i-IaTun-  alone  «'an,  ami  iinleed  Iretjuently  dovs,  interpose, 
i|*^  1  tl.i-  iii<l:\  :<iu;il  t<i  uetjuieMe.  Hut  liow  diKv«  it  iilter]lo^e  and  i.*om- 
"t  ly  ub-."iulely  ^irijipini;  the  sul'jeet  of  his  properly  in  an  arbitrary 
\  but  by  ::iviiii:  i.im  a  lull  inilemnilieatinii  an*!  eipiixalent  for  the  injury 
^u^taiii' >i.  The  piiblie  i-*  now  etinsidenMl  ii^  iin  iittlividual,  treating 
iiiii\  id-ial  t'«ir  an  e.\ehan:;e.  All  that  the  legislature  docs  is  to  oblige 
i-r  !•!  alienate  hU  pi>sse'*'*«iuns  tor  a  rea*»t>Mable  price;  and  even  this  is 
(i«*n  "f  |Hi\\*T.  whii  h  the  legislature  indulges  \\ilh  caution,  and  which 
but  the  h\^i-lature  ean  p».rl"rm." 

9.  -•■  &  KJw.  I  IT.  r.  9.  35  K4w.  Ml.  «t.  .V  e.  4:  9  Edv.  in.  r.  S. 


f  iiti»«n'At;i*n4  nni*t  !>•»  taken  irith  rf»n«it|ornMe  •pMlification  :  for.  an  olviorvfHl 

'.  .1..  Hit  rt*  art*  xi..inv  i  .i.«e4  in  nliieti  indivi'luaN  t<ii«i.iin  an  injure'  tor  whieh  the 

n>»  A<  T.>>n.     F<ir  iii«?.iiii*«\  |<uliiiik:  <i«»wii  li<>ii>t^  nr  rai!*in>!  )»ulwurk!«  for  tho  |»r«^ 

m.  1  •!•  s>Mi t  thf  kiiiirdi'iii  itLMin*>t  the  kiiiir'o  t*neiiiit<«.   The  civil  law  writer*. 

%%  !K.»t  :iif  iiiiliv:«iiial«  win  I  outl'T  hnvo  a  rich t  to  r^^Mirt  to  tlio  piiMic  for  a 
>n.  k'if  ni>  "ii**  eviT  tlii»tiirht  that  the  eoniiiion  law  f:nvo  an  aetion  nf!nini«t  th« 
il.  w':,..  i-tji;..!  1 1.. '.in  i!  ••  h..«i-e.  Ae.  And  wJifrt-  tin*  :\rr*  **f  (Niiiiini<i«.iiinfr«,  ai»- 
•T  a  iA\:Titf  o' f.  i»'-*-.u*i<in  :i  d.iiiiii>!t>  to  an  inthvi<lii:il.  without  any  oxei^**  of  jiiri'«- 
Il  !:•  -  I  irt.  :!.«■  «'  riiiiii'"'ii»ntT»  t.r  pavii*:**  ai'iimr  iiiphr  tin-in  are  not  liaMi*  to 
4  'l»r:.i  i:.-i.  7' '4,  •'•.  7.  .1  WiU.  4»'"I.  «'►  Tauiiti-n,  'J"*.  In  p'niTal.  how.*ver. 
r.f  il.:«  Ts.iinri»  nui-t  \*^  er»'aTi"«l  },v  «tatuti>.  whi^'h  Uoually  jirovid***  «viin|M-Ti- 
th-  :Tfl:«idii.ii.  Tliu-*.  ^y  !li»»  hi»rliw»y  ael.  lil  <li«n.  MI.  e.  «**,  ami  .1  <nNi.  IV, 
,-.  •»*.  ■**!.  twii  Mi-?!i'.  N  jiiay  •»i!her  widen  nr  ilivi-rt  any  highway  thrini>:li  or  nviT 
•r:  •  "••:!.  *\'  u  ^«.ili"'i:  hi<*  e<>n<*ent,  *n  that  the  now  way  shall  not  \tc  more  than 
^t  wi't^.  Mn<l  tK.if  tU**v  pull  down  no  huiMintr.  nor  take  away  tho  fipuind 
j«|fn.  park.  «^r  lapl.  But  th«  Mirroynr  xhall  otfor  the  owner  of  the  s^til  over 
••  n»"W  wav  I*  i-arri"*!  n  roa^onahlo  mni(N»n«ation.  whieh  if  he  refiist^s  to  aiVfpt, 
r«  •KaU  •'••rtifv  tli'Mf  jtmivMHiinif^  to  «onio  ^ni*ral  qnarter-*e*i»ii»n'«,  an* I  tin*  «ur- 
fcll  c*^^  finirl«-«*n  ti.iy«'  notiro  to  tho  owner  «if  tho  noil  of  an  intention  to  apply 
iMotu ;  and  the  ju»tii'e.<t  uf  the  acHfiion!!  »hall  emiianel  a  jury,  who  Mtalt  aNM*»i 
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♦1401  *^^r  >8  this  the  only  instanco  in  ^hich  the  law  of  the  Ian 
-I  poned  even  public  necessity  to  the  sacred  and  inviolable  rij 
'^atc  property.  For  no  subject  of  England  can  be  constrained  to  pi 
'  or  taxes,  even  for  the  defence  of  the  realm  or  the  support  of  govci 
'  such  as  are  imposed  by  his  own  consent,  or  that  of  his  representat 
liament.  By  the  statute  25  Edw.  1.  c.  5  and  6,  it  is  pi'ovided,  thfl 
shall  not  take  any  aids  or  tasks,  but  by  the  common  assent  of  the  n 
what  that  common  assent  is,  is  more  fully  explained  by  34  Edw.  I 
which(f )  enacts  that  no  talliage  or  aid  shall  be  taken  without  the  ae 
archbishops,  bishops,  earls,  bai*ons,  knights,  burgesses,  and  other  : 
the  land:  and  again  by  14  Edw.  111.  st.  2,  c.  1,  the  prelates,  earls,  1 
commons,  citizens,  burgesses,  and  merchants,  shall  not  be  charge 
any  aid,  if  it  be  not  by  the  common  assent  of  the  great  men  anc 
in  parliament.  And  as  this  fundamental  law  had  been  shamcfa 
uncfer  many  succeeding  princes,  by  compulsive  loans,  and  benevi 
torted  without  a  real  and  voluntary  consent,  it  was  made  an  art 
petition  of  right  3  Car.  I.,  that  no  man  shall  be  compelled  to  yiel 
loan,  or  benevolence,  tax,  or  such  like  charge  without  common  cong 
of  parliament.  And,  lastly,  by  the  statute  1  W.  and  M.  st.  2,  c.  2,  it  i 
that  levying  money  ibr  or  to  the  use  of  the  crown,  by  pretence  of  p 
without  grant  of  parliament,  or  for  longer  time,  or  in  other  mannei 
same  is  or  shall  be  granted,  is  illegal. 

In  the  three  preceding  articles  we  have  taken  a  short  view  of  th« 
absolute  rights  which  appertain  to  ever}'  Englishman.*    But  in  i 

Jf)  See  thr  intmdactlon  to  thn  (rroflt  c)iiirt<*r,  (efh'L  Orrm.)     Edw.  1^  is.  in  rmlity.  nothing  more  tfann 
t  attno  l:Ai7;  whon-in  it  Im  hIiowd  th.«t  tiiM  Mtitutt!  tU  til-     IntUin  into  I^tin  of  the  enn/Lrmutti**  oarlai 
Uagio  nan  ooneedendttf  mpiMin-d  to  hav«  lM<on  made  in  M     which  wo*  origiually  published  in  the  Son 

the  damages  wliich  the  owner  of  the  8oil  has  sustained,  provided  that  i 
amount  to  more  than  forty  years'  jiun^hnse.  And  the  owner  of  the  soil  si 
entitled  to  all  the  mines  within  the  soil  which  can  be  got  without  breaking 
of  the  highway.  Many  other  acts  for  local  improvements,  recently  jmsi 
similar  compensation  clauses. — Cuitty. 

The  constitution  of  tlie  United  States  has  provided  (Amendments,  Art.  V.) 
property  shall  not  be  taken  for  jmblic  use  without  just  compensation.     A 
vision  is  contained  in  the  several  State  constitutions.    Tlie  compensation  m 
tained  in  any  equitable  and  fair  mo<le.  to  be  provided  by  law,  without  the  i 
of  a  jury,  inasmuch  as  trial  by  jury  is  only  re<juired  on  issues  in  fact,  in  civil  a 
cases  in  courts  of  justice.    The  better  opinion  is  that  the  compensation  o 
must  precede  or  be  concurrent  with  tlie  seizure  and  entry  upon  private  pro 
the  authority  of  the  State.    In  IVmapnrte  vs.  Camden  &  Amboy  Kailroad  Co. 
205,  it  was  held  that  a  law  taking  private  property  for  ]niblic  use  without  })rc 
pcnsation  was  not  void  ;  for  it  may  be  provided  by  a  sulwequent  law.    But  tl 
of  the  law  will  be  prevented  by  injunction  until  the  provision  is  made,  and  t 
ought  to  bo  simultaneous  with  the  actual  ap]iropriation  of  the  property, 
determined,  however,  tliat  it  is  sufficient  if  ])rovision  be  made  to  ascertain  f 
damages:  they  need  not  be  actually  ascertained  and  paid  previous  to  the  ei 
propriation  of  the  property.     Bloodgood  vs.  Kailroad  Co.,  18  Wendell,  1,  69. 
construction  given  to  Knglisli  statutes  in  like  cases,  and  frequently,  as  Lord  ] 
served,  the  amount  of  com]iensation  cannot  be  ascertained  until  the  wo 
Lister  vs.  Lo})ley,  7  Ad.  &  Ell.  124. 

There  are  cases  undoubte^Uy  in  which  the  right  to  destroy  property  may 
out  any  remedy  by  the  owner  against  tlie  public  or  individuals.  Thus  it  hai 
that  the  right  to  destroy  proj>erty  in  cases  of  extreme  emergency,  aa  to  prevcm 
of  a  conflagration,  is  not  the  exercise  of  the  right  of  eminent  domain,  nor  th 
it  for  public  use,  but  is  a  right  existing  at  common  law,  founded  on  the  plea  < 
and  may  be  exercised  by  individuals.  The  American  Print  Works  m.  Lai 
briskie,  248.    See  2  Kent's  Com.  331),  notes. — Sua  as  wood. 

"Chancellor  Kent  enumerates  among  the  alisolute  rights  of  indiyiduals  th 
cise  and  ei\ioyment  of  religious  profe^ssion  and  worship.  Civil  and  relig 
generally  go  hand  in  hand :  and  the  suppression  of  either  of  them  for  an^ 
time  will  terminate  the  existenco  of  the  other.  It  is  ordained  by  the  com 
the  United  States  ( Anien<lnients.  Art.  I.)  that  Congress  shall  make  no  law  re 
establishment  of  religion,  or  prohibiting  the  free  exercise  thereof;  and  ttu 
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kin  be  di*clare«l,  ai«certaincd,  and  protected  hj  the  dead  Icttci  of  the 
itf  *iMinMituti«)ii  had  |>n>vided  no  other  niclhtHl  to  secure  their  r«i  11 
I'lvmcnt.  It  has  thcretbiv  entablinhi'd  certain  other  auxiliary  L 
le  rit;ht^  of  the  Huhjr<*l.  wliirh  Her\'e  |>rim'i|>ally  an  outworkH  or  bar- 
'tfUt.i  and  in:untain  inviolate  tlie  three  ^reat  and  primary  rightii,  of 
•«-i'urity,  poDMihal  hU^rty,  and  private  pn»|>erty.  These  are, 
C'»n!*tituti«iii,  |M»w«*rN,  and  privilegen  of  parliament;  of  which  I  shall 
ir;re  in  the  i-n!*iiin;^  chapter. 

hmitati"n  nf  the  kin^'rt  pren)gative,  hy  l>ound8  fio  certain  and  noto- 
C  it  is  ini|Nj'^->iMi*  he  nhouIJ  cither  mistake  or  le^^ally  exceed  thrni 
he  e«in.'^nt  ot'  the  people.  Of  this,  als«i,  I  nhall  treat  in  itft  pn>jK*r 
tu*  t*>>ri;ii-r  ot'  thrne  krrpA  tlie  legislative  ]}ower  in  duo  healtli  and 
a**  to  make  it  iniprobahte  that  lawn  bhouhi  l>e  enacted  destructive  of 
Urty:  the  lallrr  in  a  ^uanl  upon  th*?  executive  |H>\ver  by  n^Htniinin;^ 
-Mii;^  rithi-r  U'vond  or  in  contradiction  to  the  laws,  that  are  framed 

li-^ht-J  by  I  he  other. 

:rd  ^ulNinliiiuto  ri^ht  of  every  En;;liKhman  is  that  of  ap]»Iyin;;  to  the 
j-i'«i:i-o  t*>r  redrub^  of  injuries.  Since  the  law  is  in  Kn^^hind  the 
irt'i:«'r  of  every  man's  life,  liberty,  and  pro|H*rty,  courts  of  justice 
lil  timi'H  (h*  open  to  the  subject,  and  the  law  be  duly  administen'd 
Thv  eiuphalit-itl  wopIs  kA'  vuujna  vart'i^iu)  spoken  in  the  person  of  the 
»  in  ju«i:rmeiit  of  law  (says  Sir  KdwanI  ('oke)(if)  is  ever  J»re8t»nt 
tin;;  tht'in  in  all  his  rourts,  are  these;  nuUi  vrndemuA^  nulli  ndjahimwi^ 
muA  rectum  Vil  justttiatn:  **and  therefori*  every  subject,"  continues 
learned  autii<»r,  **  for  injury'  done  to  him  in  LuntM,  in  terris,  vd  ffer^fomt, 
h«r  p>ubjfit,  be  he  ecclesiastieal  or  temporal,  without  any  exception, 
his  remedy  by  the  counn*  of  the  law,  and  have  justiee  and  ri^iit  tor 
.'  d«>ne  to  him,  freely  without  sale,  fully  without  any  denial,  and 
rithuut  d(  lay."  It  were  en«lless  to  enumerate  all  the  ajjinnaiive  acts 
lent.  *wh«'n-iii  justice  is  directed  to  l»o«loiie  aeconlin^  to  the  f^\±^ 
•  '  laTil;  and  what  that  law  is  every  hubject  knows,  or  may  *• 
.e  p!«a-«"«:  t<»r  it  depends  not  u|H>n  the  arbitrary  will  of  any  jud^^e, 
'luahvni.  ti\eil.  and  unchangeable,  unless  by  authority  of  parliament. 


th«*  St.t!.'  ltv'i>ia*Mr».»  MpjitMr*  in  nil  the  Slate  fon^titiiiiiin-*.  The  ]»riiit<ipli*  if^ 
iiii-uii«'(-<i  111  tht-iii  Witlmut  liny  kiinl  of  i|ii.ilitimtii>M  nr  hniitatidii  aiinexetl, 
h>'  *'\^  lti-i<'n  ••**  ••\i>ry  <|i«*ei«-s  of  religious  t<-'t.  lie  witN  a  brief  inN'oiint  of 
K.ArTi  r«  and  Iim-*.  •»»  tar  ii.<«  they  iHtir  nn  the  {Mtint.  un*!  eiiiii-hiil«*s  that  it 
»rii  th»-f  in'i^tt.'tu'*  t»\.iin|.lf<  that  variout  ]M»rtuiii<(  of  thi**  eountry  b^N-um**. 
iitf.tnt  •!.%!••.  •lf«iiiii;iii«hf  i  nsyliim.4  for  thi»  ei^jnymeiit  of  the  priiioipltw  ttf 
•-Ii^i'iu-  Lrtrti*'-  )>y  the  pfp^eoutod  vot4U'i«*d  of  tho^e  principle*  fruni  every 
••*i— .     -  Ki*nt'-  *«>m,  ViA. 

Ml  \\\«*  at»otute  njhti^  of  individual**,  in  a  Mat<*  of  MXMoty,  which  ou;;ht  not 
A*l  in  •iifh  an  ••xaniiiiatinn,  id  the  frtsMinni  of  KinH^^h  antl  of  tlie  prt^A."!.  'I'ha 
ti  "f  th>*  I'nite^l  Sta(«*^  has  nuulo  th««  p'ncral  |tr<»VHion  that  G>nfrn«<M  nhall 
I.1W  aKri'ijini!  thr  tri'**>i'im  tif  !i|H>«vh  or  of  the  pn-^M."  I  Amenilment,  Art.  I.) 
'•itl*  I'f  Hi^ht«  li.i\**  rl.iu«e<t  iif  the  Anni**  ehariM'tcr.  hut  nion*  ]ire<*iti*  and  |iar- 
"f  ni.iy  i.»k*'  liiiit  ••!  r«  iiii'*\ivania  as  an  inxtaiief :- -"  Tlie  print ini;*|ir«*«>**s 
.♦  t.i  t  \*T\  [-r-'n.  wh«>  iiii*it'rtakt*4  \**  «'.\anHnf  ihi*  iinH^^^^Nlinir"  i»f  th«'  h*j:ir»la- 
\-  hrain  h  "t  «r>ivfrnin*'iit.  anil  n«>  law  hhall  t'Vfr  U'  made  tn  n'r^train  tlit*  ri>;ht 
h«*  Xtv**'  <'>'mnnini<-.iti>»n  •»!'  though t.^  nn>l  opinionii  is  ono  of  th<*  invaluable 
i«n  :  iin<l  v-^itv  i-iti/en  may  t'rffly  ii|M*ak,  write,  and  print  on  any  ^tuhjeet. 
•n«;Mt*  li>r  thi*  ahti^e  nf  that  liU*rtv.  In  pnMe<*utions  f<»r  th«*  puhlie.it ion  of 
i»ti^a!miE  th**  otiieial  conduet  of  oftieers,  or  men  in  a  publie  i*u|*««'ity.  or  when 
p«ihl>ht**l  i«  prii|P«'r  fur  puhlie  infi»rniation.  the  truth  thert««if  may  )m*  ^iven 
>.  and  in  all  indi('tm<'ntH  fur  li)*t»U  the  jury  shall  have  a  ri^zht  to  det«*rinin» 
1  the  faru.  un<l*T  the  <lirm*tiim  of  the  court,  as  in  other  ceases."  (Omst.  Penn.. 
7.)  In  ftikmo  conMituti'MM  th«*  extension  of  the  rifsht  to  give  the  truth  in 
morr  at  larg**.  and  a|»|ilit«s  to  wX\  pnwtvutioni  or  indictments  for  lih«*N.  with- 
khJicaiioui  annexed  m  restraint  of  the  privilege.   2  Kent'i  Cum.,  :23,  note. — 

IH 
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I  shall,  howovor^  just  mention  a  fow  negative  statutes,  whereby  ftbai 
sionH,  or  delays  of  justice,  especially  by  the  prerogative,  are  rostral 
ordained  by  magna  carta,(x)  that  no  freeman  shall  oe  outlawed,  that 
ot'  the  protection  and  benoiit  of  the  laws,  but  according  to  the  law  o 
By  2  Edw.  III.  c.  8,  and  11  Eic.  II.  c.  10,  it  is  enacted,  that  no  coi 
letters  shall  be  sent  under  the  great  seal,  or  the  little  seal,  the  sign< 
sealf  in  disturbance  of  the  law;  or  to  disturb  or  delay  common  ] 
though  such  commandments  should  come,  the  judges  shall  not  cease  t 
which  is  also  made  a  part  of  their  oath  by  statute  18  Edw.  III.  st.  4 
1  W.  and  M.  st.  2,  c.  2,  it  is  declared  that  the  pretended  power  of  s 
or  dispensing  with  laws,  or  the  execution  of  laws,  by  regal  authoril 
consent  of  parliament,  is  illegal. 

Not  only  the  substantial  part,  or  judicial  decisions,  of  the  law,  bi 
fonnal  part,  or  method  of  proceeding,  cannot  be  altered  but  by  i 
for,  if  once  those  outworks  were  demolished,  there  would  be  an  i 
manner  of  innovation  in  the  body  of  the  law  itself.  The  king, 
may  erect  new  courts  of  justice;  but  then  they  must  proceed  accon 
old-established  forms  of  the  common  law.  For  which  reason  it  is  c 
the  statute  16  Car.  I.  c.  10,  upon  the  dissolution  of  the  court  of  sti 
that  neither  his  majosly,  nor  his  privy  council*  have  an^*  jurisdictioE 
authority,  by  English  "bill,  petition,  articles,  libel,  (which  were  the 
proceeding  in  the  starchamber,  bori'owcd  from  the  civil  law,)  or  bj 
arbitrary  way  whatsoever,  to  examine,  or  draw  into  question,  de' 
dispose  of  the  lauds  or  goods  of  any  subjects  of  this  kingdom;  bi 
same  ought  to  be  tried  and  determined  in  the  ordinary  courts  of  j 
by  course  of  law, 

♦1431  *^^  there  should  happen  any  uncommon  injury,  or  in 

J  of  the  rights  before  mentioned,  which  the'  ordinary  course  ol 
defective  to  reach,  there  still  remains  a  fourth  subordinate  right,  ai 
Jo  c;5j^ry^ijgd^viduaL  namely ,^ie  right  of  petitioning  the  king,  or  tei 
of  parliament, Tor  •the  redress  of  grievances."  In  Knssia  we  are  t 
the  czar  Peter  established  a  law,  that  no  subject  might  petition  the 
he  had  first  petitioned  two  diflerent  ministers  ol'  state.  In  case  1 
justice  from  neither,  he  might  then  present  a  third  petition  to  the  ] 
upon  pain  of  death,  if  found  to  be  in  the  wi*ong:  the  consequence  of 
that  no  one  dared  to  offer  such  third  petition ;  and  grievances  selc 
under  the  notice  of  the  sovereign,  he  had  little  opportunity  to  red 
The  restrictions,  for  some  there  are,  which  are  laia  upon  petitionii 
land,  are  of  a  nature  extremely  different;  and,  while  they  promote 
of  ])eace,  they  are  no  cheek  upon  that  of  liberty.  Care  onlj 
taken,  lest,  under  the  pretence  of  petitioning,  the  subject  be  guilty 
or  tumult,  as  happened  in  the  opening  of  the  memorable  parliamei 
and,  to  prevent  this,  il  is  provided  by  the  statute  13  Car.  H.  st.  1,  c 
petition  to  the  king,  or  either  house  of  parliament,  for  any  alteratioi 
or  state,  shall  be  signed  bv  above  twenty  persons,  unless  tlie  mail 
be  approved  by  three  justices  of  the  peace,  or  the  major  part  of 
jury"  in  the  country;  and  in  London  by  the  lord  mayor,  aldermen 

(')  C.  29.  (f)  MoDt(!wi.  Sp.  L.  zU.  28. 

**  ''Tho  right  of  the  pooplo  peaceably  to  assemble  and  to  petition  the  govei 
ro<lrtvs  of  priovanow  shall  not  l)0  prohibited."  (Const.  IT.  S.  Amendmenl 
Thirt  oIiiuKO  w»A  tho  subject  of  rnucn  discussion  in  regard  to  petitions  presex 
p-ess  for  tlio  ul>olition  of  slavory  in  the  DiHtrict  of  Columbia;  and  it  was  the 
Congress  then  tliat  this  clause  did  not  imply  any  duty  in  the  legialaturi 
rend,  or  act  ui>on  surli  {H^titions. — Siiarswood. 

"  Which  the  frrund  Jury  may  do  either  at  the  assises  or  sessions.    The  pun 
an  offence  against  this  act.  is  a  fine  to  any  amount  not  exceedinff  lOOL,  ana  in 
for  three  months.     At  the  trial  of  lord  George  Gordon,  the  whole  court,  ixu 
Mansfield,  declan^d  that  this  statute  was  not  affected  by  the  bill  of  rights. 
St.  2,  c.  2,  (see  Douglas,  571.)    But  Mr.  Dunning,  in  the  house  of  commom, 

no 
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jii'mI:  nor  hIiuII  any  |>etition  l»c  preiM*nti*il  by  more  than  ten  ]u*rHonH  at 
liut.  uuilor  thoiH?  n-;;ulutionH,  it  in  dceluri'd  by  the  Mtatiitu  I  \V  aud 
!.  I.    J.  iliat  thf  hubjoct  butb  u  ri^ht  to  p(.*tition;  and  tbut  ull  commit- 
Aii'l  {in^MM-uti'Mi!-  u»r  rtUi'b  |K*titionin>{  iin'  ille^ui. 

liv  tilth  aiitl  lu:«t  uiixiliiiry  ri;;ht  of  tbo  Hiibjrc't,  that  I  Hbull  at  present 
II.  i«  tbat  of  liaviiiHT  uriii.s  for  llicir  <lcteiiri%  Hiiitablo  to  tlieir  condition 
^n-o.  and  »iiirb  a?»  an*  •alio wed  by  law.-*  Which  is  aUo  dcc-laivd  r^t  14 
"^iiu*  filaliili'.  1  W.  and  M.  ht.  12,  <*.  '1,  and  iH  indcud  a  public  al-  ■- 
f .  undiT  diiv  rv-trirlions,  of  tbu  nuttiral  ri|;ht  nf  reHistunco  and  fH;lf- 
atfin.  whi-n  thir  namtiunrt  of  Hocicty  and  lawri  aru  found  iiihutticient  to 
u  rb«-  vitiliiifi*  of  npprosHion. 

it-^-  M.-vi.'nil  artich'<i  con^iHt  the  ri^htM,  or,  08  they  art*  fri'<|uently  termed, 
■rt.<-i«  «il  Kii;j^ii-binL*n:  liberties  iiion*  generally  talked  o\\  than  thoroughly 
i**<f1.  uh'l  \vt  biirhly  niS'uAHary  to  1m*  |K*rf(H-tly  known  and  ciinsidereil  liy 
.i^ii  <it  niiik  and  pptprrty,  leitt  hiri  ignorance  of  the  points  whereon  they 
ul*' i  Hliuiiid  hurry  him  into  faction  and  licentiousness  on  the  one  hang, 

•  iariMii'iii**  iii'litfi-ri'm-r  and  criniinul  Hubiiiissiou  <»n  the  other.  And  wo 
t-ri  th:it  thi'"M»  riirlii-  c-ou-ist,  primarily,  in  the  free  enjoyment  of  |H»r- 

•  ir'.\.*fi  p«-r^iinai  libfrty.  and  i>f  j»rivati'  j»roporty.     So  lon«;  as  these 
i\     la^'-.  tij*'  Niilijrct  is  iK'rfi'Cily  \'rtH*\  for  rvrry  spiM-ies  «if  compulsive 

••  .i'l  :  "ji|'n*--:nii  innst  a«"t  in  oppii-^itiiin  t«»  out*  or  other  <»f  tlifM*  rii^hls, 
:.  .  i.:lnr  iti-jn  t    iipi>n  whiih  it  ean  po«»>ibly  Ik*  einpl<»yed.     To  preser\'0 

r  •rii  \:  '.aMon.  it  i>  iif«r*%*^ry  that  the  ci>nhtituti«in  <if  parliament  U'  Hn|»- 

.li  it«  lu'.l  vi:^our;  anil  limits,  certainly  known,  be  set  to  the  n»y al  yrx^ 

And.   la**t!y.   to   vin«licate    these   ri^^hts,  when  actually   vioiateil  <»r 

i.  tin-  -iibi'>-t-«  i»f  Kiii^iand  are  entitled,  in  the  tirst  ]ilai*«\  t(»  the  re;;ular 

!»tr:ftti*»n  and  trt^c^  coui>«i*  of  juMtiei*  in  the  courts  of  law;  next,  to  the  ri*^hl 


wa«  %  I'hMr  :tiid  fiiii<l:tiiii^iit»l  {Hiiiit  ill  tht*  roriKtitution  of  thii  oountry,  that  tlio 
'1  fc<i  i«  r.jK?  til  {•••M'Hiii  t)  fir  rt'|in-«>t'ntativi*  in  |iarli:iTiiiMit.  and  that  if  wii>  !»y  no 
r'j*-  t'l.tt  rh*-  iiiiiiil-«-r  ••!  ii:iiii«-<«  ^itrnt-d  to  :iiiy  mk-Ii  |H*titi<in  wns  liiiiit«il.    To  :ir^iio 

•  a*  I  ••!  •'ii.iri*-*  w.L-  if^  ill  tun***.  Mmild  lit*  iu«  nh-uni  :i^  to  pri'ii'ii'l  fhiit  th<*  pn*- 

•  •*  tKf  •  r«>wii  ^iill  P*iii  ioiimI  III  it'*  fnll  fxtoiit.  n<>twifh<(taiidiii^' tht*  iltN-ljiratiitn 
t  .i!  ••!  ri«:ht<  "  .'^••-  %•■«%  All.  Kt*^.  17>1.  v.  l!.  And  the  a<-kii<»u-hs|p>d  pruetii'«) 
rx  ■     •.«i-*»-»i!  w.*li  tlii-  ••I'iiiiiiii. 

:  4'.'  •<:    i.-tu:*- Iff  ••  .iii'i  i-ilitiral  oxcitcmi'nt  in  wliirli  thio  kinplom  wtm  involvt'*! 
\-.*r-    t*.:*r  r?;»»  j-Mi»'«it   1**|.">.  i'ri>«liii'»"d  t'urth«'r  p>'ul:itioTi«  and  r«-itririion«*  ot" 

•  •>•  I— Tirt-'Tii!!:.'  Til"  |N»<i|i|«*  ill  th»'  ni;imit'.i«'tiirini:  ili»»trirts  h:iviii>!  littb*  oiii- 
nr    ?r"Tii  lii*  j-immI  *i.ijii:itinn  of  tradt».  dfVfii<Nl  tli<*inM>lv**<«  with  int»-n»««»  anlour 

A.  't:*!-!!--:'!!!-.  aiii  in  -i»Tiii>  pUi'os  tht*  |i:irtiKiiw  i»f  rt't'orm.  |in»?*iinuni:  that  thrir 
;•  «  .ii].i  iiiit   («•  ( i>ii.fii«'d  til  thfir  iiftitinn^.  w*>n*  pn>iuirin^  tor  thf  alt««riiative 

:-••«.  Ill  tii<>o''  •  iP  Miii«taiii'«»H  th«*  h'^'i'^latun*  thought  Ht  t«»  forhiil  all  piiblii; 
:•  vx-fpt  ••■•ii,i\  iiii>'!.nj<*  i-.ill«Hi  hy  thi*  l«>pl-lit<uttiiiiiit  or  thi*  slHTitf)  whi«-h 
•i  -f  n..if  :)i.oi  ti!i>  |-«'r-iiii«..  unl«*--  in  s^'piiratf  ti>\vii«hif»H  or  |iiiri-th«*^.  hy  tlm 
iM-  •^••r.  ■•*.  ••  will.  K  "W  d.iy*'  ['ri'vimi^  iiiiti4'«>  inii-t  U*  jrtvni  to  a  jii«ti(-f  of  tlio 
:rn«"l  >'\  ■••\t-r>  r«»-:«li-nt  h*>ii-<*holih'r«i.  S«n«  ii<MitHi.  III.  «*.*».  Tin*  ai't  al*i»  pp>- 
r  i:i.-  'l,-...l  ;r:«ii  nf  aii\  I'uKhi'  miN'tini:  hy  pPM'lainatii'ii  of  .1  rhiff  fivil  otHfiT  i»f 
••    iii-l  ^-T^m-  p  til*  I  lit"  to  ilf>f<art.  ap»  lialilt*  to  «^vi*ii  yiiirsi'  tran<*|iortatioii.     P«t- 

•  n  1  Tij  -ii-  ti  iii»-»'i:nj*  with  .inn*.  hhiil^**«in'«.  tl.i^.  luknuor*.  Ar.,  are  >uly»H'l  to  tino 
■r.-   f.i  )» ii!  i-ir  any  ti-rni  n«'t  «*n-iiiljii;:  two  yi*ar<«. 

•  V..-  !;.>  };.■!'  w^-  ttiiif-  r.ir\ .  tht*  p-irii"ti«»n!»  ajMHi  the  rijjht  of  nnH'tinf?  to  de- 
u]'  n  I  .:♦•!:.■  ni«M-up-  w.-p*  liinitf*!  in  tln-ir  «lur.itinn.  and  havt*  m«>stly  fxpipnl ; 

•vi-  !•!  .  Ti*-  wl.:.'!i  wtT'-  ♦^*->ijn»««l  in  prfVi  n!  -urh  inf»'iiii;rs  fn»ni  U-ini!  |mtv«tIihI 
'•  Ti.  ii::r<>!ly   •ianjiTMU'4  t4i  tin'  |ifa4-c  ot  tli«*  rumnninity,  only  continuing  in 

•  .-^T  "f  ih«»  j-v^|i|p  to  k"«»p  and  }*o:\t  arm*  ••hall  not  hn  infrinciNt:  (Pon^t.  V.  S. 
rn«iit".  Art.  IV.:    and  thu  withiMit  any  iiualitimtion  ar>  to  thfir  mnilition  or  dt^ 

»•  ih«*  i*:!-**  iH  th*»  Ilriii-h  t?i<v«*ninii'nt.  Whot'v«»r  ••xaminr!*  lhi»  fi»iv*t  ami  jramw 
l;!*-  Kriti*h  t-«H|t*  will  r»*adily  |i#*nH*ivo  that  lhi»  ri^rht  of  kn'pimr  armn  i<  «»tliTiuallr 

■  .11  fr«-m  th»«  |^»«iji|i'  «if  Knt!Un«i.    Th«»  e«»mnM»nt«tor  him-flf  informs  u«  (vol.  ii. 

■  !i*.»!  ih»'  pP'Vi-ntitin  '»f  ivipular  in»*um»<'tionn  and  roHisianro  to  jfovornm«'nl  hy 

tig  th«-  Uilk  of  ih*^  iMNkphMt  a  reason  oftenor  meant  tlian  avow«.«d  hy  the  niakera 

il  and  fame  laws." — TcckKt. 

Ill 
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of  petitioning^  tho  king  and  parliament  for  redress  of  grievanccB;  and, 
tlie  right  of  having  and  using  arms  for  sclf-proservation  and  defence. 
these  rights  and  liberties  it  is  our  birthright  to  enjoy  entire;  unless  ^ 
laws  of  our  country  have  laid  them  under  necessary  i*e8traints:  res 
themselves  so  gentle  and  moderate,  as  will  appear,  upon  further  inq 
no  man  of  sense  or  probity  would  wish  to  see  them  slackened.  For 
have  it  in  our  choice  to  do  every  thing  that  a  good  man  would  dcsi 
and  are  restrained  from  nothing  but  what  would  be  pernicious  cithc 
*1451  ^^^^'*-^*  ^^  ^^^^  fellow-citizens.  So  that  this  review  *of  our  sitm 
-'  fully  justiiy  the  observation  of  a  learned  French  author,  wl 
generally  both  thought  and  wrote  in  tho  spirit  of  genuine  freedom, (2] 
hath  not  scrupled  to  profess,  even  in  the  very  bosom  of  his  native  ecu 
the  English  is  the  only  nation  in  the  world  whore  political  or  civil  lib< 
direct  end  of  its  constitution.  Hecom mending,  therefore,  to  the  stud 
laws  a  further  and  more  accurate  search  into  tliis  extensive  and  inipox 
I  shall  close  my  remarks  upon  it  with  the  expiring  wish  of  the  fiimc 
Paul  to  his  country-,  "  Esto  Perpetua." 


CHAPTER  11. 
OF  THE  PARLIAMENT. 


We  are  next  to  treat  of  the  rights  and  duties  of  persons,  as  they 
bers  of  society,  and  stand  in  various  relations  to  each  other.     These 
are  either  public  or  private :  and  we  will  tirst  consider  those  that  are 

The  most  universal  public  relation,  by  which  men  are  connected  tc 
that  of  government;  namely,  as  governors  or  governed j  or,  in  other 
magistrates  and  people.  Of  magistrates,  some  also  are  supreme^  in  i 
sovereign  power  of  tlie  state  resides ;  others  are  subordinate^  deriving 
authority  from  the  supreme  magistrate,  accountable  to  him  for  then 
and  acting  in  an  inferior  secondaiy  sphere. 

In  all  tyrannical  governmcTits,  the  supreme  magistracy,  or  the  rigl 
making  and  of  enforcing  the  laws,  is  vested  in  one  and  the  same  man,  o; 
tho  same  body  of  men ;  and  wherever  these  two  powers  are  united 
there  can  be  no  public  liberty.  The  magistrate  may  enact  t^-rannical 
execute  them  in  a  t}n*annical  manner,  since  ho  is  possessed,  in  quali 
penser  of  justice,  with  all  the  power  which  he,  as  legislator,  thinks  ] 
give  himself  But,  where  the  legislative  and  executive  authorit 
distinct  hands,  tho  former  will  take  care  not  to  intrust  the  lattei 
large  a  power  as  may  tend  to  the  subversion  of  its  own  independ 
therewith  of  the  liberty  of  the  subject.  With  us,  therefore,  in  £n^ 
*147 1  ^"P^^'^^®  power  is  divided  into  *two  branches ;  the  one  legu 
•^  wit,  the  ])arliament,  consisting  of  king,  loi-ds,  and  commona; 
executive,  consisting  of  the  king  alone.  It  will  bo  the  business  of  thi 
to  consider  the  British  parliament,  in  which  the  legislative  power, 
course)  the  supreme  and  absolute  authority  of  the  state^  is  yested  bj 
stitution.^ 

(«)  MoDteiq.  Sp.  L.  6. 

'  It  will  not,  of  course,  he  for<rotten  by  the  American  student  that  in  the  g< 
under  which  it  is  his  [)rivilegc  to  live,  "legislative  power,"  and  "the  sapreme 
lute  authority  of  the  tiitatc,"  are  not  convertible  terms.  The  people  of  every  i 
posscHA,  and  can  exorcise,  su]iroinc  and  absolute  authority ;  the  legislatvre,  « 
departments  of  govorninont,  arc  hut  the  de^KMitaries  of  delegated  powets,  m 
limited  according  to  the  terms  of  tlie  lettorof  attorney,  the  constitution:  th«ri 
transcend  their  |>owertf  or  violate  their  written  instructions,  are  null  ondToid^— fi 
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al  or  fir*t  iiijttitution  of  parlinmont  is  one  of  thono  matters  which 
•ion  in  till*  (lark  a^vrt  of  unti^tiity,  thut  the  trucin^  of  it  out  i;*  li 
r  ililHcuh  ami  uiKtTtuiii.  The*  won!  jHirlia/nent  itm*!!',  (pttrlemt'nt  or 
«  fM»ni4*  of  niir  hi-«torianH  tninnlate  it,)  is  ooniimnitively  of  nioiieni 
il  fnmi  the  Fn*n<*h,  ami  Ni^nityiii*;  un  iiHMMnhly  that  met  and  con- 
ler'  It  wart  rip>t  a|i|>lii*(l  to  «^*nenii  n*(rtcniblioH  of  the  states  under 
I  Fnint-e.  aU.iit  the  niidiMe  of  the  tweltUi  century .(// )     But  it  m 

h»ui:  U*tor«'  th«-  intn»dui'tiun  *ii'  tlie  Normnn  lan^^ua^e  into  Kui;- 
(rr*  (if  iniiH»n;in(*e  wen*  deY*ated  uihI  M'tthfl  in  thif  ^reat  c^Mineils 
n:  a  |ini4'ti<v  whieh  rK*eni*<  t<»  haw  heen  univerHal  amon;;  tlie 
ions  icirtieiiiariv  the  Irermans,'/')  an*!  ('arri<Ni  hv  tliem  into  all  tlie 
Kiin •!!••,  whieh  tiiey  overnin  at  tlie  disMiUition  of  tlie  ]^Hnall  em- 
it \%iiirh  oinMitiition,  under  variouH  iiuidifieatiom*  and  ehan<;(*s,  are 
let  \\i(h  in  the  diets  of  Poland,  <ieniiatiy,  and  Sweden,  and  tlie 
tiie  i'<!:it«<«  in  Kninet*:!'- •  for  what   is  then*  now  enlled  tlie  parlia- 

tht-  !»in»n  me  roiirt  of  ju>tii-e,  ("itn^iMin;^  of  the  jMvrs,  e<*rtain  ditr- 
:i-*t:<-«.  uTi'l  jit«l'^e>.  \%hi<-h  iirither  i>  in  pnietitv,  nor  is  sii]>|Mised  to 

a  :j*-u**r:ii  <>Mihi-il  of  the  n*ahn. 

I  KiiirLind  ilii**  kr^nenil  eoum  11  huth  )N*en  held  immemorially.  under 
am*  "*  ••!  /■     '•'«'->*//< i/^/i,  or  threat  eouncil,  //n»7i*/-y»';/i'*fr,  or  i;ri*at  mit»i- 

iiiit    i*      TV  ft'«l  ni'Mi'i-fi  "f  !t    It  ir  Tli'-*"  Wir«"  -lao  fii!4i«l  fir  th**  l»i»t  tlnii*.  *.!■.  IVl.  .^.-.i 

n  ih  Iff',  la'i.-  »•!.'■■  •c»lut<- trf  Miwtmi  ^fthil- li«-ki>  i4  l'«rl.  r.  IZ,-  nr,  Mntnlins  Uf  UiiU-rtwifi.  .Ji: 
.TJ.  iMi.  ^Ilt«i.  i'U^  \.  L  JCU; 

rr*  .(  ^ii   1^*1  ■   •niia'f  tnt.  'U  ««  •^*iiwt 
r    t^fm    C     \\ 


mi'' nr  M  w.iH  i»itt  ikr«-\l  ill  Kji;:liiiid  till  tli«*  rri^ii  of  Henn'  III.  i  rryniiH 

>;r  Hi-iii>  >(>fliu.in.  Ilk  hi<«  (il«>«'«aiv.  i   i-«-. /'><r/..j  itiiVK,  ./(i/itiiiiitftf  r*'^  Ar«.//-. 

•  M,     ».:■'.      /'.   ■■     I.    III.    I      ■•      »     !  i:n     4ii«.-.(.',     M    I    i''lft  Hi  •!§%*.*     ('iilti*l/ll     fiyUl    J-^Mhl'ft      ft     .\  - 

.tr.   :   i  '. 

I  TJ:»-  ii-#*  i.f  ll.#-  wtipl  f*f'  nr.-w,*„n.  fli.nt  IVviilH'  di-*iTr\TT*Hl  I.«rd  f'iik»*'« 
(.:..■•  •  ■.  '..,.1-  •■••  r.  /•..  f'.h"i'.ul>'  rr;w  Kfff  '-ir-  h^  i(  *.  t«»  I  f 
nl  t'..U :  .1  L:j!i  v.ihi"  u|ki|i  it.  aud  h  i«  ii'^«iir«-«l  u«.  "tluit   ct^rtairi  it   i«. 

r*-ii*  .11 -•  i  .iifi  •!•-•  I.ii''**!  1»-;iM'c  tiit-  f'iiii<|tifiiir  u(  tli**  r(»iii|nf^t.  aiiil  !•>  liiiii 

iii-i.  1  •  ■    itikt  :••!  in.iiiv  ri'ik'Ot  ati«i'  ihi'^  \\*hA  wa.'*  iutriMlikf«<.i.  it  \%.i<«  iii'li"- 

•  |  i.t  i  lit  a   >(>«>:. .||.  .iiiii  i<i  iltr  ilurati«>it  <•!   tli«-  Miit  «•!  Miluiniin«>:   Ui*  nnw 

;.f  'i*:;-!.  \...  !■•:■»•   |.ij.-»«l  l.t!'.\.-.-ii  ili»-  iu»'*;;iij  .»ri#T  tin*  ri'tum  ■•!'  i!." 

I.-  iT.-i  Ojt-  i;..  ■!■.»:  .^1.  r.TMiiiil  'j\  i-  II- ■:  .u\\  n-  iVivnlnii-*  jM-irniMy:  -r 
n  .iT!  ■:•!  a  -.i-*;  li  «  msiiiiiiii  ii}-'!!  I  li**  "fi.Mi.iI  «:L:ii:!l<-a!ii>n  of  a  w«»!il.  %«• 
•|  »:ii-  I.  •'.•'!-■■  .1  }«»-«.iii\Ti  «l  \'\  li-.iiii''«i  :ii»'M  ill  aii.ily/iiit;  llif  Wi»rd  ^--rr'  - 
lilt'  :   ;.•%%. h^*  «i.*i  iiii'-ii^  w.M  -fivi*  ruilttT  i<t  amu^r  tliaii  ti>  in-triii*t.    "'llf 

■ 

lit.  -.i.:li  •  ii>'.  ••|'«  I  iiiit|»>uiiii«-  1  I'l  ;  f  '!■  '.t:-*  f. '•■»**.  )>f^'aii>r."  tti4  hr  (hiiik-*. 
til*  !•  -liiii  li:-!  .il  tlii-<«i'  .i^-f  :iil-iii->  laliH-lit  alid  i-i4ii|iLiifk  tnu'h  to  llic  (itli^r 
I;--  "1  !i.»-  I  ■  intrv.  .iii>l  tlit-;«:i|"'ii  |ii"v:'it-  :•  'Irti.*  lor  tin*  'siiUf."  >  Uiiii''. 
'h;?<!"  k*.  .11  ill-  ii<';r«  I7(  <!•  i  i  ii^.  "  tl.at  tliio  ili-iivaci<m  (»f  |iarliaiie  nt 
•!••.•',.  ■      I'-r-l  ''•■k«'.  an  I  ii»  ^ll^  ••iIitT'.  -.i\.  "  ili.it   it    i«»  rallfti  |iarIiainfiiT. 

n*»  :ii* -r  «■!   tin!  I'-'iit  "Ii-miM  ««iiii  »  r»'Iv  aI^l  ili-  r^-tly  i-r'\rl.i  i '.  ^inMk 

til*-  i:- ii«:  •!  jnM.l  ..•'  tin- •  ••iiiiwiiit>m1iIi.  "  To.  fjtt.  1 1". .  Mr.  r.ainf*ard 
al  ••  I-i-.*  p  Ml  ••  V.il'.ii  111  -lik'tli  till''  iliTivati«*ii."  An*h.  l^^^  »  And  l.aw- 
iitiC  «:tijiil.ir  :  f-T  Mr.  Knniiijixii  a--uif-  n,-.  tliat  '*  \Atr*\  rtik»-*<  i't\  iiiiiltxiv 
•.iri.aiii- ni.  tioiii  «|'f.kk:iik:  ikin*'-*  Ukiiv*].  Ii.i»  !••*«  ii  l<i|i^  fA|>l>HU**l.  It' t>ii*' 
".  "  .iii-  ii««.  ■■  :••  oiii>-i.tiit«'  ail  'ili'T  in  it-  ri-iiix.  at'r«T  *«>  ULiiiy  ^u*-**'*.  l-v 
id  -'ij  |»»i'  It  w.i-  .1  ('••tu|">iui<l  ti|  i!if  Twii  <  *f!tii-  wnnU  /vir'v  anil  »«.i»i.'  t*T 
li.-..-  «-T.U  iir»'  til  \f  t«iind  in  niilli-t'-*  ''••Itii*  r*ii-ii«>ii.iry,  |iiiT>li«lifl  .it 
7'i|  ^^  v-l.  f. ■!.  II.«  r^'i^l*"!" /» "-'.,  ^^  iIh  Kr.  !»•  h  infiiiitivt>  /•i'-'.";  and  ««• 
ri  K.n_»!»ii-l  .1-  a  «iili<-taiiti\**.  vi/.   i-»-'-  .  :  ■     ■' tif  ••.-•«/  i*  n'n«l#T«'d  y- i- '  *  . 

•'  H'-x'l  {'.ir!:.init  nt,  ili«ff!«T.».  I'-iii;:  r Ivi-d  iiitt»it«  «Nt|>-ttitu^iit  o\naM»-. 

r»|««-ly  J— '•a.ii  to  •i;»nitv  wli.ii   ihr  lii«h.«ii««»  t»t   N^^rtb  Aiin^rica  »*all  a  «iriMt 

II  1. •.»!•■  It  :•■  tl.i*  r»M«I«T  t.i  •li'liTmint'  wl»;»!i  **i  \\\**^t*  dfriv.it ii«ii<«  i-  ni«»-'t 
A  (sirh.iiu*  iki  .  aUil  }>«iKi|i!i  aftiT  ho  luui  U  rit«>tidi!o  l*Mriiiiiar.  it  ni.i>  ai- 

;iM>u^  111  :iit*  tn  «>ti>fr\f.  that  |>.irliam«Mit  irii|>«<rti-(|  ori):iiiu!iy  ifithiii:;  iiiiin^ 
1  i^r  ^"iiVTi-ni-**.  and  that  !•  'i'  in  |<arriaiiii-ii!  ha«  no  iimrf  tijiiitit.il  iui  than 
«^«  !i*iit-n:.  4<ni::i;;fin«>iit.  iin|>ii'*iiiiin«'iit.  ht^riNlinini^iit.  iin<l  ti'ii  ih«Mt**.ind 
Miii<-  itat'irtv  !lf»ii<^)i  th«*  iivil;.iM'i  ha\  ••  ail'iptt-cl  a  iiituil.ir  di*iivaii>>n.  vii. 
jA  r    'jri  r».-..V'M.     Tiiv.  I'lv.  I.aw.  7"    -«*iiKi-ri.\N. 
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*l-tS  1    ^^^^  ^^^  more  *freqnently  feittena-gemote^  or  the  meeting  of  wii 
-I    was  also  Btyled  in  LuXin  commune  concilium  regni^  magnum  cone 
rurfa  magna,  convent  us  magnatum  vel  procerum,  assisa  generalise  and 
communitas  reani  Angliai.(d)     We  have  instances  of  its  meeting  to 
affairs  of  the  kingdom,  to  make  new  laws,  and  to  mend  the  old;  or,  t 
expresses  it,  **novis  injurits  emersis  nova  constituere  remedia,"  so  early  ai 
of  Ina,  king  of  the  West  Saxons,  Oifa,  king  of  the  Mercians,  and 
king  of  Kent,  in  the  several  i*ealms  of  the  heptarchy.     And,  after  tl 
the  Mirror(/)  informs  us,  that  king  Alfred  onlained  for  a  perpetual  i 
tlieso  councils  should  meet  twice  in  the  year,  or  oftener,  if  need  be, 
the  government  of  God's  ]>eople;  how  they  should  ke<^  themselvec 
should  live  in  quiet,  and  should   receive  right.     Our  snocecding  1 
Danish   monarclis   held   fn^quent  councils  of  this  sort,  as  appears 
rt^spoctive  codes  of  laws;  the  titles  whereof  usually  speak  them  to  1 
either  by  the  king  witli  the  advice  of  his  liiittena-gemoto,  or  wise  m< 
sunt  instituta  qva*  Eflgarm  rex  consilh  sapientum  suorum  instituit;*'  or  to 
hy  those  sages  with  the  ad\'ice  of  the  king,  as,  ^*h<vc  sunt  judieia^  qu 
con.vlio  regis  Ethelstani  instituerunt ;"  or  lastly,  to  be  enacted  by  the 
gether,  as,  ^^h<ec  sunt  institutiones,  quas  rex  Edmundus  et  episcopi  sui  i 
tiOus  suis  instituerunt" 

Tliere  is  also  no  doubt  Init  these  great  councils  were  occasionally 
the  first  princes  of  the  Nonnan  line.  Glanvil,  who  wrote  in  the  reigi 
the  Second,  s])eaking  of  the  |>articular  amount  of  an  amercement  in  t 
court,  says,  it  had  never  been  yet  ascertained  by  the  general  assize,  o: 
but  was  letl  to  the  custom  of  particular  counties.(^)  Here  the  genei 
s])oken  of  as  a  m<K?!ting  well  known,  ami  its  statutes  or  decisiona 
*14in  *^  manifest  contradistinction  to  custom,  or  the  cc>nimon  lav 
-*  E<lward  the  Thinl's  time  an  act  of  parliament,  made  in  the  re 
Ham  the  Conqueror,  was  ])leaded  in  the  case  of  tlie  Abbey  of  St,  Edn 
and  judicially  allowed  by  the  court. (^) 

Il(*nce  it  indisputably  appoai*s,  that  parliaments,  or  general  oc 
coeval  with  the  kingdom  itsi>if  How  those  parliaments  were  consf 
composed,  is  another  questi(m,  which  has  l)een  matter  of  great  dis|! 
our  learned  antiquaries;  and.  particularly,  whether  the  eommona 
nioned  at  all;  or,  if  sumnioned,  at  what  i>erioji  they  began  to  fom 
assembly.  But  it  is  not  my  intontkm  heiH*  to  enter  into  controver 
sort.  1  hold  it  sufficient  that  it  is  generally  agreed,  that  in  the  mai 
stitution  of  parliament,  as  it  now  stan^Is,  was  marked  out  so  long  ; 
seventeenth  year  of  king  John,  a.d.  121  f^,  in  the  great  charter  grant 
prince;  wherei)i  he  promises  to  summon  all  aix-hbishops,  bishops, abboti 
givater  barons,  iKM-sonally;  and  all  other  tenants  in  chief  under  the 
the  sheriff  and  nailitl's;  to  n»eet  at  a  ceiiain  place,  with  forty  davs' 
assess  aids  aiid  scutages  when  nwessarv.  Ami  this  constitution  haj 
in  fact  at  least  fi-om  the  y«ir  12l)t),  49  ilen.  III.:  there  being  still  e3 
of  that  date,  to  summon  knights,  citlxens,  and  burgesses  to  parliame 
ceed  therefore  to  inquin^  wherein  consists  this  constitution  of  parlia 
now  stands,  and  has  stoo<l  for  tlie  simce  of  at  least  five  hundred  year 
the  prosecution  of  this  inquiiy,  I  shall  consider,  first,  the  manner  ai 
its  assembling:  secimdly,  its  constituent  parts:  thirdly,  the  laws  an 
relating  to  parliament,  <*onsidered  as  one  aggregate  l>ody:  fourthly  8 
the  laws  and  customs  relating  to  each  houst%  si'panitely  and  distim 
sixthly,  the  metho<ls  of  pnu-eeding,  and  of  making  statutes,  in  bo* 
and  lastly,  the  manner  of  the  ]mrliament's  adjournment,  prorogatio 
solution. 

*1501        *^'  '^^  ^^  ^^^^  manner  and  time  of  assembling.    The  pai 
J     regularly  to  be  summoned  by  the  king's  writ  or  letter,  lasr 

(^OUiiTil.  1. 13,  c  32,  I.  9j  c.  10.  PrH:9  Ki>i>.    2  liMt.         (#)  Quanta  we  diktat  yrr  mfBrnn  mm 

^20.  dfterminntnm  ent^  ted  pro  eammittitdiem  ti 

fO  £.  2,  c.  2.  |.ir«w  d^twr^  /.  ^  c.  10. 

(f)  C.  1,  \  IV.  (*;  Y«ar  Bodk,  21  lUw.  IIL  «QL 
lU 
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»y  ailviiv  .»f  tin*  privy  council,  ut  loa^t  f<»rty  days  boforc  it  begins  to 
a  bruiii-h  <>f  tlio  nyul  pn^ni^itivo.  that  ii«i  puriiameiit  cun  bo  eon- 
iu  own  aiitboriiy.  t>r  by  tlio  iiiith(»rity  of  any,  oxci^pt  tho  kin^  iiloiie. 
»i\*n»;^ativi*  i^  t'>iiiiiiii-il  iijMMi  vorv  ^imhI  ri'asnn.  For,  Hiip|M)siii;;  it  hud 
ni'-vt  <*|Hiiitaiir4tii<>Iy,  without  bviu^  calli'ii  toircthcr,  it  in  iiii|N)SHible  to 
bat  all  ihr  iii«-iiilH-r.4.  aii'i  I'ai'hnf  tht*  hotisos.  wuiiM  u*;r(.'e  uiiuiiimouHly 
in»|n-r  tiiiii'  aii«l  place  i»t'  laoetiii;;;  ami  it*  half  of  the  ineiiibcrrt  mot, 
&b-«-iitrti  (!i«*iii<>i-lvc?«.  wliii  hhall  (lotiTinini*  which  is  really  the  le^n. 
\.  tht-  part  a-ofiiiliii-l.  or  tliat  whirh  Ktavs  awav?  It  is  t]icrcti*re  no- 
.It  th«'  p.irli:iiiii'iit  ohiMihl  bo  culKr*!  to^ctln'r  at  a  dotorininate  time  un4l 
-1   highly   Im iiiiii;;  it*«  di;;nity  aii<l   iniit*|ioii(li*noo,  that   it  should  bo 

•  !h>T  bv  n*ini-  Ixit  lint*  of  its  own  constituent  parts:  and.  of  tho  threo 
T  i>.art'*.  rhi^  '•t!iee  ran  only  appertain  to  the  kin;;;  as  ho  is  a  single 
:...^<  u.il  may  U*  unitorni  and  steady;  the  tir*»t  porsi>n  in  the  nation, 
•ri>r  t'*  Inith  hiiu**'*^  in  «iii;nity;  and  the  only  hranoh  of  tho  loj^isluture 

*  "M'^Lirato  e\i'*teni-e.  anii  is  ciipable  of  pertormin^  any  act  at  a  tinio 
Mr!i.ini'-Tit  is  in  bein;;.'M  Nor  is  it  an  exeeption  to  this  rule  that,  by 
[•■ni  -^itu'e-.  on  the  •h'mi>e  of  a  kin^  or  ipioen.  if  there  Ih'  then  no 
t  i!i  U'iuj.  I  he  la^t  parliann'nt  n*vives.  an<l  it  is  to  sit  a^ain  for  six 
ii]«-—  di-*"Ivfd  by  the  Mieerssor :  for  this  n*vived  |»arlianient  ^lu^t 
or.;ri!ial!v  -uiinnonvd  bv  the  cn»wn. 

;ie.  T:iat  iy  a  statute.  1*'>  (*ar.  1.  c.  1.  it  was  enaetoil,  that,  if  the     r*ir| 
1-t-ii  t<i  e:ilt  a  parliament  for  three  years,  the  peers  nii;;ht  as-     ^ 
i  is-sue  iniT  writs  tor  chiMi^in^  one;  ami,  in  case  of  ne^hn't  of  tho  peers, 
tiient-  miiriiT  meet  ami  ele<'t  one  themselves.      ]UiX  this,  if  ever  put  in 

•  •iiM  havf  I n  liable  to  all  tho  inninvenieiiee*i  I  have  just  now  stated; 

t  it.s-ii'ua*  esteemed  so  highly  iletrimental  and  injurious  to  the  myal 
•'.  that  it  was  repi-aleil  by  statute  It)  Car.  II.  c.  1.     Fn»ni  thonoo  there- 
.f«-«bi.t  ian  Ih'  drawn. 

•■•  Trif.  T!iat  the  (-(•iiveiition-itarliament,  whi<h  rest*»re<l  kiiii;  <*har]eH 
i.  np  t  aUtve  H  month  before  his  n-turii;  thi^  lopjs  bv  thi'irown  author- 
L<-  I  •?Mr«i->no.  in  pur->uaiiee  of  writs  i^-^ui'd  in  tin*  name  of  tho  kee|H*rM 
r'\  •«!  Kii;:laM'l.  hy  authority  of  parliament  :  ami  that  the  said  |mrlia- 
ill  th*>  t\\ •fit \ •ninth  ut'  I*eeemUr,  full  seven  months  alter  tho  n'st4mi- 
ena«  :>-'i  manv  laws,  scventl  of  whi4-h  are  htill  in  lon*o.     Hut  thin  wan 


•  ««»r«Sit  •**iilir  !••  *h<i»  ti**  ri-pnMir  nf  tb^lr  hi"t<<n«ti"  hiTi*aM«ii;'i«'l  (h*-*- ••  f  h' |>HiKipiil  rwn  »f» ; 

u>'«-t.  vi.'t.  !   «  .r  l«  III-  •  ii-I  !•(  i!h  wi'-uih  I.  Ttii  |>n>|iri- It  i-f  hn iii«:  iTi*- •t'WHiit.- |k<wi*r  •  iwrt  nf  the 

^». .«  'r-^  ••  ••i-«     r  i*i--  |M<-|iIi.  till.  «i<-r«'  |t|{ia|.t(i«<'. '-r  M -I  .f.-,  I..  «|,|.  L  !!••- t-rni' r  iiiiiml  ni.iiniitr«li« 

I      1  *S-  ^\    r  J  -I  *:;:.  t- .-T  fii*    \  •Im  (wll  t«r-  Wrrt*  frH   Miliiiltiil       J     Tli^  ti-«>«*it%   ••r  lia«iui;   •  rllicl* 


■  V-   ■!•  11    ■'   •!•■••!.  !!i  «':  II  *>i"      t^TM'ti  t->  •-<<rii<  k>  tlf  crfjl  rtiiiiii  il  «h»u  ip|i«ra(««L    MibL 
!•■•:  f- r  «hirh      In   lliaf    xxMt   !.'• 


f    <  *J  •   *i  tt    ii  |ir*«rnl  rvvvli 


»  T""^'-^"?!  '^f  th**  M:ijni  Oi:irta  of  kinc  -Tohn : — '^f.^Vrn-'f  .«'.»n»»"»«m.  ifv,.  tht 

I*.  !•  .-nf  -ri-i'il  \»v  7  :iii»l  **  W.  r.  *J.'i.  whieh  ♦•nju't*  thut  !h»T»'  «h:ill  he  forty 
-n  !'!■  :•-!•  ;iiiii  the  riturii  of  th«*  writ  of  ^tiimnnno  :  nnil  thi«*  time  h  hv  tin* 
:*.T.. .   -III-.   :lif  iinii>fi  ••xttn«h'«l  to  fifty  «lii\'».     (ll  Il.it  •*.  lI.Vi.^     Thi^  |inirtiro 

J      i  '  ■■  I'..  "JJ'l  .irri.  !•■  ••!  Mi-  aet  of  union,  whii-li  r'-ijiiir'**!  thuf  Tifin»  l»etw.»««n 
'.  \  •■•  •    r.  !':M'  'f  tlj."ni;t  i-f -tininiitns  fi»r  th"  fir-?  r  i:!:  mii-nt  t»f  tirt-at  Hrilain. 

-  .  •. ».  •.  I  *v  .'.7  •f.'ii.  HI.  r.  127.  that  l>i-  m;ii"»tv  may  i**ti«»  lii-*  pn^'lnmn- 
■■   t:.- •■*  !i.'  ■  t   ]>.irliiirn<nt   :n   f«»urtfi'n  day-  Iri^m  th«»  «lalt'  lh»'rf».f.  n^twith- 

j  r.i  *ii-   :4'l,>iirnni>  nt  tt>  :i  1on^i*r  <lay.    i.l'»  .ind -lo  <J»«*».  III.  e.  14. i     Ami  i*i 

k..r  J  •  •!•  I:.:--  .i*!t  r  llf  di'«*iihilion  of  a  pirliamt*nt.  anii  lief<<re  t!i»>  a^^*  m- 
p.-  «  ■  ri-  :}»••  !.i-r  j-ri  <-iMlin»r  j';»rliiimi'iit  •'hall  m»"i"t  anil  «»il.  The  «iini**.  »!«••», 
,•-..»  «...  •»...  .  r.iMfi  *\i*'  williin  -ix   lunnth*  without   )i.ivin>«  di*«»iUvt  I  thi*  juir- 

h''.-Ti\i'  -  iiii<  -hall  liiiVi'  lift-n  di-.-olvi-d  and  hfforf  «  nt'W  on«*  fihi«ll  haro 
%'»•"  *  n  M't*'il  !h.it.  in  e&<»»>  of  the  kimr'**  •b'mit**  on  or  after  tho  ilay  A|i|*oiiited 

n;  a  n-w  |..ir!:.ini<'nt.  Mi«*h  n«'W  |iarliAMi*'n(  ^hall  meoi  ami  "iic. — *,''iittt. 
•'  iff-xt   III.c.  I'JT.  f'>urt«'«-n  tUyn'  notir»  i^  MitVieii^nt,  t'ven  thoufch  the  p«rlia- 
bav«-  m<ljourti*-«l  !••  a  longer  day.     {'.^}  ami  4o  <mhv  Ill.r.  14.)     .\nd  aAer  a 

|iar!iain*«nt  may  now  uii<«t  within  tliirty-tive  days  after  th<  proclamation.— 

lis 
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for  the  necessity  of  the  tiling,  which  supersedes  all  law ;  for  if  they 
met,  it  was  morally  impossible  that  the  kingdom  should  have  been 
]>eace.  And  the  first  thing  done  after  the  king's  return  was  to  pasi 
daring  this  to  be  a  good  parliament,  notwithstanding  the  defect  of 
writs. (/r)  So  that,  as  the  royal  prerogative  was  chiefly  wounded  I 
meeting,  and  as  the  king  himself,  who  alone  had  a  right  to  object,  « 
waive  the  objection,  this  cannot  be  drawn  into  an  example  in  prcja 
rights  of  the  crown.  Besides,  we  should  also  remember,  that  it  was  a 
a  great  doubt  among  the  la wyers,(Z )  whether  oven  this  healing  ac 
good  parliament ;  and  held  by  very  many  in  the  negative ;  though  i 
have  been  too  nice  a  scruple.^  And  yet  out  of  abun&nt  caution,  it  w 
necessary  to  confirm  its  acts  in  the  next  parliament,  by  statute  13  C 
and  c.  14. 

*1  ^2 1  ^^^  ^^  likewise  true,  that  at  the  time  of  the  revolution,  a.] 
^  lords  and  commons,  by  their  own  authority,  and  upon  the  si 
the  Prince  of  Orange,  (atlerwards  king  William,)  met  in  a  convention, 
disposed  of  the  crown  and  kingdom.  But  it  must  be  remembered,  that 
bling  was  upon  a  like  principle  of  necessity  as  at  the  restoration  ;  the 
full  conviction  that  king  James  the  Second  had  abdicated  the  govcr 
that  the  throne  was  thereby  vacant :  which  supposition  of  the  iumvidu 
was  confirmed  by  their  concurrent  resolution,  when  they  actually  cant 
And,  in  such  a  case  as  the  palpable  vacancy  of  a  throne,  it  follows  e: 
rci,  that  the  form  of  the  royal  writs  must  be  laid  aside,  otherwise  no 
can  ever  meet  again.  For  let  us  put  another  possible  case, and  suppose, 
of  argument,  that  the  whole  royal  line  should  at  any  time  fail  and 
tinct,  which  would  indisputably  vacate  the  throne :  in  this  situatic 
reasonable  to  presume,  that  the  body  of  the  nation,  consisting  of  lor 
mons,  would  have  a  right  to  meet  and  settle  the  government;  othe 
must  be  no  government  at  all.  And  upon  this  and  no  other  princi 
convention  in  1G88  assemble.  The  vacancy  of  the  throne  was  prceed 
meeting  without  any  royal  summons,  not  a  consequence  of  it.  They  die 
ble  without  writ,  and  then  make  the  throne  vacant;  but  the  throne 
viously  vacant  by  the  king  s  abdication,  they  assembled  without  writ,  a 
do  if  they  assembled  at  all.  Had  the  throne  been  full,  their  meeting 
have  boon  regular;  but,  as  it  Avas  really  empty,  such  meeting  becaiAc 
necessary.  And  accordingly  it  is  declared  by  statute  1  AV.  and  M.  at. 
this  convention  was  really  the  two  houses  of  parliament,  notwithst 
want  of  writs  or  other  defects  of  form.  So  that,  notwithstanding 
capital  exceptions,  which  were  justifiable  only  on  a  principle  of  nec< 
each  of  which,  by  the  way,  induced  a  revolution  in  the  govemmen 
laid  down  is  in  general  certain,  that  the  king  only  can  convoke  a  pa 
*15S1  *-^"<^^l  this,  by  the  ancient  statutes  of  the  realm,(m)  he  i 
* '  J  do  every  year,  or  oft  oner,  if  need  be.  Not  that  he  is,  oi 
obliged  by  these  statutes  to  call  a  new  parliament  every  year;  but  onl 
a  parliament  to  sit  annually  for  the  redress  of  grievances,  and  despal 
ness,  if  need  be}    These  last  words  are  so  loose  and  vague,  that  8 

(^)  Stnt.  12  Car.  II.  c.  1.  ("•)  4  Edw.  III.  c.  14.    86  Edw.  III.  c  10 

f«)  1  Sid.  1. 


*  William  Drake,  a  moroliant  of  I/ondon,  wns  impeached  for  writing  a  pi 
titl<Kl  *'The  LoTift  rarliamcnt  Revivwl."  in  which  he  maintained  that  there 
l<»gislativ(^  authority  till  that  was  legally  and  regularly  diRsolved  by  the  king 
houses  of  parliament,  according  to  the  IG  Car.  I.  c.  7.  Com.  Jour.  20  Nov.  i 

TIAN. 

'  Mr.  Granville  Sharp,  in  a  treatise  puhlished  some  years  ago,  argued 
against  this  construction  of  the  4  Ed.  III.,  and  maintained  that  the  wonls  ] 
ferred  only  to  the  procefling  word,  oftcncr.  So  that  the  true  signification  wai 
liament  should  Iw  held  once  every  year,  at  all  events :  and,  if  there  should  i 
to  hold  it  oftener,  then  more  than  once.  (See  his  "  Declaration,"  &c.,  p.  166 
temporary  records  of  parliament,  in  some  of  which  it  is  so  expressed  withoi 
guity,  prove  beyond  all  controversy  that  this  is  the  true  construction.  In  ma 
lie 
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1  an  were  incliaed  to  govern  without  parliamentfl,  neglected  the  con- 
beni  »oini*tinic8  for  a  very  considerable  |>criod,  under  pretence  that 
A  no  need  of  them.  But,  to  remedy  thiH,  by  the  statute  16  Car.  II. 
enacted,  tliat  the  Hitting  and  holding  of  parliaments  shall  not  be  in- 
above  thnH.*  yearH  at  the  moHt.  An<i  by  the  statute  I  W.  and  M.  Ht.  2, 
dcciaretl  to  be  one  of  the  rights  of  the  people,  that  for  redress  of  all 
«,  and  for  the  amending,  strengthening,  and  preserving  the  laws,  par- 
unght  til  U*  held  frrquently.  And  this  indeAnite  freqviency  is  again 
o  a  ivrtainty  by  statute  i)  W.  and  M.  c.  2,  which  enacts,  as  the  statute 
■•  thv  Second  fiail  done  l)efore,  that  a  new  |Nirl lament  shall  be  called 
rvc  yi-stn*!  fi )  after  the  determination  of  the  former.* 
y  cNfn-ititUfUt  parts  of  a  fmrlianient  are  tlie  next  objects  of  our  inquiry, 
r-  ar\-  thf  king's  majesty,  sitting  then^  in  his  royal  political  capacity, 
hrvt-  e«»tat4.*M  nf  the  n*alm  ;  the  Ion  Is  spiritual,  the  lords  temporal,  (who 
icr  ^  ith  tlu*  king,  in  one  house,;  and  the  commons,  who  sit  by  themselves 
r  And  the  king  and  these*  thn*e  estates,  togeth«T,  form  the  great  cor- 
jr  InmJv  p>liti4'  of  the  kingdi>m.<'>)  of  which  the  king  is  said  to  Ik*  caput, 
n,  rt    rims.     For,  u|>on  their  coming  togt»ther,  the  king  meets  them, 

IP  k^»r  |M^t.«t  UmI  w«U>'«nl  Itt  I<«N|t«ftir         (•>  4  Iwt.  I,  2.    Mat.  Rlis.  c.  3.    lUlaoTPuLl. 


uh(«*  hkw^  w«*rp  rrf4|U4*ntIy  re-pna<'t«Ml.  In  the  50  £ilw.  III.  it  Ik  oxpreMly  and 
c|nrL»re<l  thait  s  |Nirliiun«*nt  hIk^uIcI  In*  held  oiioo  a  your.  (Itot.  Pari.  No.  180.) 
fi.  II.  Wf  fin«i  Mfntin  another  p«*tition  Chtm  tho  commons  that  a  ]Mirliamont 
h<rld  omv  a  yt-ar  at  thr  UnM: — "<^n#-  pft-jf  a  nrr  tUt  Sr  tU  trnir  fMrfrmmt  un  /o€t2  par 
tr.  r*  m  fn  heu  <vi#»irwtiA/i,*'  Th«»  kin^r'n  answ^T  i**,  *'Ah  to  that  iMirlianimit  Khali 
r«"rT  y^wr.  b*t  lhi>  (»tatiit4*ii  thfr«*u|K>n  In*  k»*|>t  and  pr<*!<<>n'cu ;  but  aM  to  the 

V  thr  ]inrliani**nt  hhull  l*o  hWd,  thv  kin^  will  th(*mn  do  hift  ph^anuro."  (Rot. 
'*,)  And,  in  th«*  n«*xt  y«*ar.  tlu*  kiny:  dtM^lunnl  ho  had  Kummoned  tho  parlia- 
UM*  it  wa«  ur«iainc*d  that  |uirliauu*nt  nhould  Ik.*  held  on(*o  a  yt^ar.  (Hot.  Pari. 
►.  4  ' 

n  l.y  n'»  mfan**  a^rr****  with  Mr.  Sharp  Hn<l  thoso  who  mntond  that  it  i»  the 
f  thi"^'  rt-i-^inU  An«l  j^tatiitii*  that  thtTf  jthnuld  Im«  an  *»lt'rtion  «»ver\*  v«*:ir.  Th« 
iiaiii'-nt*    at   that   tiino  ili<l  not  nt't'c^isarily  inrlu<lt*  any  Hurh  idoa:  lor  it  is 

V  ai'i'lit**!  til  a  Hc^^ioM.  without  any  di'^tin^'tion.  wh4*thi*r  it  ww  h«*M  after  a 
n  or  4  «l;<"^*lution.     \U.»t.  Tarl.  ;».i.«.<<w.  r     II  Ls  triii*  that,  for  nonie  time  aft4>r 

of  <.'"miii"n-  w:ti  n-^uUrly  «»^tal»liHh««d,  di^'M^luti«mH  wore  frtvpionl ;  for  at 
;h«*  t-ltn-:or'«  wt  n*  f4>w.  un>l  a  M^iX  in  imrlianifnt  wiL<t  (^onj^idcn'd  nithor  a  liiin]«*n 
I««<1  than  a  tlt«tin<'iion  to  Ih>  ^olifit«*<l ;  un«l  thi*  m**mlK*r«  wort*  not  fnahliMl  to 
sr  W4«;f«  till  th«*  kiii^  had  di^rhargtMl  thi*m  from  furthrr  attonilano**  hy  putting 
th**  i*arl:.ini*-rii.  In  ihf  tir««t  rri^cns  aftor  thf  n>|)r<*sfntation  of  the  iN>mmon8 
•h«-l.  th**  •liir.ttiiin  ami  int**nni<i**ion<«  «>f  |i:irlianiont  w«>ro  t^liort :  but,  for  Hevo> 
f.r*-**«linj  th**  ri'Vohition.  iMitli  had  iHM'onit'  <'Xt«*nd«'il  to  nurh  a  lon^rth  tliat  it 
•i-»-^^Ar>  t«>r  thi*  }*.irliunii'nt  to  int«'r|M>M>  it.-*  authority  and  fix  iH>mo  limits  to  its 
n«*»*. 

f.'Il  w  nj  r»'i;:n*.  tlit»  Inn;:*^  <liiration<«  and  intorniiAsionx  were  nearly  a*  fol- 
n.  Vill..  diir.  »1  \«Mr^.  int.  4  yisirs*.  F.«lw.  VI.,  <liir.  4.  Elii..  «lur.  11,  int.  4. 
.  •».  int.  •*».  <'h.  i..  thir.  H.  int.*  VI,  (1i.  II.,  dnr.  17.  mt.  4.  iSo»»  tho  nrintod 
h*-  •  oiiiMiiMif  t'»  ••x.iinin*'  i*n'i*fd<>ntM  in  ini|M»iu*hniontK.  April  19.  1T*.M,  ii.  1<», 

Ir«-Und.  th**r*'  w.i«  \\n  ri*L'ular  nifotin);  of  tin*  |>;irlianii*nt  from  Wa\  till  10«>'J: 
Ih-  r-iiTn  of  i^ui*<*n  .\nn«'.  in  17U1,  it  if««oniM«*<i  only  oncM»  in  two  y^ar*  till 
••  w!..'h  liuji'  It  h.iM  Mt  i"V«'r}'  yo«ir,  ai«  in   Kn^laml.     (  /x-n/  M*mntnu^r.  419.) — 

M .i^.n>  A»  t.  tlif  M.«rin«*  Fon-m^*  Aft.  ami  nthor  act*,  aro  |iaa.«04l  for  ono  yoar 
ani-nt  in«i*t  n«M'*"*«arily  !»••  f^uninion**<i  for  llo*  dosjiatrh  of  hu!«inos.4  onro  in 
;  An>i  nu<*h  haA  lif«>n  tliv  prac'tiiv  of  tho  ron>titution  »incH*  the  rt*volution  in 

rr**—  of  th<*  TnittHl  Stato**  **«hall  a«.4rniblo  at  loa^t  onoo  in  orory  yoar:  and 
tiiff  fthall  Ih*  on  thi*  rir»»t  .Momlay  in  Dt^ci'mU^r.  unU'«H  thoy  nhall  hy  lawap|>oint 
«Uy."— ^'on-t.  r..'<.  art.  1.  *.  4. 

whI*  nt  •■  may  on  o\tra<inlinar)'  ocoaj"ion«  ronvt-no  lioth  hou^on  or  oiihor  of 
I  in  t«M>  of  ili<^af:rt*oniont  )N*twron  thoni  with  ros(|M*ot  to  tho  time  of  aiU<^uni- 
nay  a<lj<»um  thorn  to  iiurh  timo  a*  he  shall  think  pro|ier."     \IUti.  art.  11.  «.  3.) 
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eitluT  in  person  or  by  rcpi*esentation;  without  wliich  there  can  bo  nc 
of  u  parliament  •,(p)  and  lie  also  has  alone  the  power  of  diHm>lvin^  tl 
^1  -  i  ,         *It  is  hi^iily  nefessary  for  piHJseiTin^  the  balance  of  the  <M 
^     that  the  executive  iK)wer  should  be  a  bi*anch,  though  not  thi 
the  le<;islative.     The  total  union  of  them,  we  have  seen,  would  be 
of  tyranny ;  the  total  disjunction  of  them,  for  the  present,  would  in  i 
(luce  tl)e  same  ell'ects,  by  causing  that  union  against  which  it  seems 
The  legislative  would  soon  Ix^come  tyrannical,  by  making  continual 
meuts,  and  gradually  assuming  to  itself  the  rights  of  the  execut 
Thus  the  long  parliament  of  Cliarles  the  Fli'st,  while  it  acted  in  a  eoi 
manner,  with  the  royal  concurrence,  redressed  many  heavy  grievance 
blished  manv  salutarv  hiws.     But  when  the  two  houses  assumed  th( 
le^rinlation,  in  exclusion  of  the  roval  authoritv,  thev  soon  after  ansum 
the  reins  of  administration;  and,  in  consequence  of  these  united  po 
turned  both  church  and  state,  and  established  a  worse  oppression  tlii 
)ivten<led  to  remedy.     To  hin<ler  therefore  any  such  enci*oaehment9y 
limsclf  a  part  of  the  parliament :  and  as  this  is  the  reason  of  his  bei 
pi-oixjrly  therefore  tlie  share  of  legislation,  which  the  constitution  h] 
the  crown,  consists  in  the  ])0wer  of  njniing  rather  than  resolving; 
sufficient  to  answer  the  end  proposed.    For  we  may  apply  to  the  roy 
in  this  instance,  what  Cicero  observes  of  the  negative  of  the  Koms 
that  the  crown  has  not  any  power  of  doing  wrong,  but  merely  o; 
wrong  from  being  (lone.(^)    The  crown  cannot  begin  of  itself  any  al 
the  present  established  law;  but  it  may  appi*ove  or  disajiprovc  of  the 
suggested  and  consente<l  to  by  the  two  houses.    The  legislative  then 
abridge  the  execmtive  ])0wer  of  any  rights  which  it  now  has  by  law, 
own  consent ;  since  the  law  must  perpetually  stand  as  it  now  does,  u 
powers  will  agree  to  alter  it.     And  herein  indeed  consists  the  tnw 
*l5o1     ^^  ^^^^  Knglish  government,  that  all  the  parts  of  it  form  a  mi 
'  *  -■     upon  each  other.     In  the  legislature,  the  people  are  a  chec 
nobility,  and  the  nobility  a  check  upon  the  people,  by  the  mutual 
rejecting  what  the  other  has  resolved :  while  the  king  is  a  check 
which  ])reser\'es  the  executive  power  fiY)m  encroachments.     And  th 
cutive  power  is  again  checked  and  kept  within  due  boimds  by  the 
through  the  privilege  they  have  of  inquiring  into,  impeaching,  and  pi 
conduet  (not  indeed  of  the  king,(r)  which  would  destroy  his  constiti 
]»endence;  but,  which  is  more  l^eneficial  to  the  public)  of  bis  evil  an 
counselloi's.     Thus  every  branch  of  our  civil  polity  supports  and  if 
regulates  and  is  regulated,  by  the  rest:  for  the  two  houses  naturally 
two  directions  of  o])posite  interest,  and  the  prerogative  in  another  s 
from  them  botli,  they  mutually  keep  each  other  from  exceeding  1 
limits ;  while  the  whole  is  ])revented  fi*om  separation  and  artificiall 
together  by  the  mixed  nature  of  the  crown,  which  is  a  part  of  the 
and  the  sole  executive  magistrate.     Like  three  distinct  powers  in 
they  jointly  impel  the  maehine  of  government  in  a  direc'tion  diffcrcn 
either,  acting  by  itself,  would  have  done;  but  at  the  same  time  it 
>artaking  of  each,  an<l  formed  out  of  all;  a  direction  which  constiti] 
ine  of  tlie  liberty  and  hai)piness  of  the  community.' 

(p)  4  Inst.  rt.  (r)  Stat.  I'J  Cw.  II.  e.  90. 

(f)  Sulln — trihHnit  phhix  fwt  7*>y  injur  it*    fnririultr  ptitf^ 
iatem  ademit,  auj-ilii  Jr/Yniii  rffv/ nit.     Ih  F^L.:y,V. 


I 


'These  observations  have  been  termed  by  Mr.  Reeve,  in  his  fourth  le 
"Thoughts  nil  the  Kn^^li^h  (iovt'iinnent."  "a  fubulous  invention,  contrive 
round  and  finisli  more  <'oiii]>l«*ti'ly  his  mythologicid  account  of  three  co-e 
ordinate  yioworH  in  the  lo^i>lature.''  But  the  truth  and  ])ropricty  of  the  ] 
nientators*  dootrinu  is  admirably  elucidated  by  the  following  extract  firo] 
coii.'*idei'able  merit : — 

"This  security  is  nnmetimes  called  the  halmwe  of  the  comtitvtkn;  and  the  pc 
brium,  which  thin  plira.^e  <lenotes,  consistn  in  two  contrivances,  a  balaxci  « 
A  BALANCE  OF  iNTKK£dT.  By  a  buiuncc  of  powcT  Is  meant,  that  there  is  no  pen 
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now  ronM<K*r  tlii»j*c  coiiHtttuoiit  partn  of  the  sovorci^i  power,  or  j>:ir- 
mi-h  ill  11  M*|»arate  vk'W.     The  kiii;;*s  iimji*Ht y  will  U*  the  suhjeet  of  thu 
luaiiy  riut*?*i*«|ueiit  chapter?*,  to  which  we  in  list  at  present  refer. 
Kt  111  unler  an*  the  hpi  ritual  lonl.n.     The^e  ouiiHi.Ht  of  two  nreh  hi  shops 


r»f  th«*  l>*;;ii>Utun*.  1  li«*  ii'/«M«'or  >■  jrrrMi of  wUivU  ih  not  rhiehtl  hy  Miuue aHtiifnHuU ptttr* r, 
a  .  ^'i>r  |iart.  Tliii-<«  tli«*  fmju-^r  i»t'  Uit*  tvu  Ahujua  <it'  |Mhrliuini'nl  to  t'raiiK^  luw:*  in 
tilt-  i.'./  ■  >««/!'«  .  ;  ih.it  it  Umh  i«u)fV«'i>ivi' lit'  i-«mI  piV(*rniiu*iil  }*]ioulil  ohtaiii 
t  iif  |^rliaiit«'iit.  th«*  ri'i;;niii;!  priiif*-,  by  int*TiH»«iii;;  Iiis  pn>i-npitivi\  iiiiiy  }*;tvi> 
kr>  ri^hi*  Mi*\  uiiihiiniy  nt  \\\s  «t:ilii>n.     On  tin*  •iti)t*r  liiinil.  tlio  ftrftttrartf  nyiy/- 

*  •../i/i-'  !•  r-f.  -i../  Iiv  tlif  |irivil«*p*  whi(*li  |Nirliiiiii«*nt  jhi.-«*««^4*4,  u( rf/iAiM/  x-*/- 
4  1*1  Ut**  ••xurni  ifo  of  th«*  kin>!'r»  iMhiiiniiotratinii.  Tli<MT«mttitutiniml  iiiihxiin. 
-«/t  ;•  th.   vrt„f,  i«  fi^tnr,./  hy  uiifitli«T  iiiiixiin.  lUit  U^^n  cniiHtitutiniiul,  that  /A. 

f»J^    '  ^hf  /'■.,;   /,    u'A  j'tttittf  Mi«««*  v'hi  oM'j't  '»/•  ii'iu'*4r  111  rarrtfifiij  tht'm  uttu  rxi^utnm: 

■^  i»l*'i   rulf.  -il(**lil;i&r>   lo  thi;*,  t/uif  th^  urf*  -•/'  t/,t  rnt»rn  ri'-ffrr  n-U  aM,y  /ii^il  Jfrr- , 

.1'    f  •,   "..    »  I '.*../«'»    n  '.f' A-m'- "f  ifA  ijrtitf  fffi'.;  rji.     Tll«*  wiiMliiiH  of  this  ('(>lltrivuil«'i' 

>;'  ••'*-•  ri.iti<>ii.     A^  lilt*  kin;!  <'<»iili|  imt   Im*  j)iiiii.-h«'(l  witlimit  a  civil  war,  th** 

la '-x*  !:*|*t-  ]i!«  iM'i-fii  Innji  trial  i>r  aciiiutit :  }»ut.  If^t  tliiix  iiii|tuiiity  {«Ihiii1<1 

a  !:•  •■!iti"ii'  ••\i-ii-i«f  iif  •lfiiiiini«»ii.  ii//*"i..r  • /«/»/'•/#-.<  art-  n|i|MH«Nl  tn  tin*  privaii* 

•*  A  •ri  14:11.  w  lii'ii  •lir^'i'l***!  t«»  illt*:;il  uliiiM'tn.      '/'A»'  ^lA 'i/fir**  *»/* //i#' rr*»»*"ii  tHUJtt  L 

•  'K  *  *  :>;  •»  "r«ii,j',»«  if»»./  oft.  n. it'll  ',-/  rr/'/'/i  m'/ii-itj*  >f  Af.itt',  III  s«nil<*  fiU*»»H,  tlif 
iiiit«t   U-  «    ■   t  ./  liv  a  .•.»-rrM»./  . 7 ■  Jll^l^  ;  ill  «itlifr«  it  iiiU'«t   |Mf»-*  iin(l«*r  iho  ftrut- 

ii:o;\.  iiii-l^-r  l\if  /r*\i*  u  t'.    .Villi  wIh'Ii  tli«*  kiii^.'*  i*iiii)iii.iu«l  ir«  rt';*iilarly  |iiii*- 

...•*.    r  .-.;  ,  L  .i'/,.,-.  i  f.'f  jr,  iviitiMut  'A.  §wt'-tr'f  aii«l  ■■  ■.nin'.iiii'''  't'  fh».*r  U\  whuiii  it 

.\    u,    i  ■    ji  A  ■   t\thtf  rii'f'ur  tn   «f»i    %'"'ttt^  •trill',  /m/  •ft'/"  ftt§.itl-'fi  it»   iiuhiv'ttt»**H   u  i"' 

**  '-■'■,  '•■  ■  I.  '  r  •»  A  ■  'N  i//!/  ttttliUf'f'  tlA.i'At  Hi  i'ttr  fffif  it  U-t"  '.  II  ufi'iH.  /tUhj§'\-f  tht'UU**  '  '  < 
.  ••.  ?  ^  .  .  ■ '.  ■•  I*,  y  r  ''.i  y.,;  '  .'/...,  Aft  fitf  ■  t-  ;  ./n  /  ./'■  ■•  '  T'l  rw  ffit/  fit  lf/tM</ nr  y-  - 
.r..:»i      »■   •',     <.     ;.  If.     !....»  ft.   r^'•r|  ../"  f/,.  »r  ..'.i/,».  ■».        Itllt   tui'tlicr:    tilt*   /»"tfVr  of   tll«» 

■•  '*•       ■  '■    '  ' •  iif  ihf  kin<;<l'»iii  i-*  f.r''»nr.f  \i\  the  uiiiiiial  niM'«**»nitv  t»f  r«»- 

pirL.tiifiiT  :>ir  t}i»  111  iiiit«-ii.iiii-i*  au'l  piv«rniufiit  of  iliat  fon'i'.  '/'A'-  ;«"»/•'- 
■  .'"  !••  •■  I-  .'•  ••'!  /  l»y  till*  iifivili-::**  **(  ili**  Imu^i* «»!  i*<iiiiiiiiiii<4  to  ^raiit  iir 
ti**  •u{-]>l.«-«   l>\  Mli.i-ii  tli«*  war  iiiii-t   )n*  rarric^l  on.     Tin*  a  f/'.4  i-A<'i<v  of  In- 

•  -  •.:  :  )i\  trii-  «'i'l:jaTii>ti  lo*  i«  iiii«lfr  t»f  .i{i|Mtiiirinu!  Tls«i->i*  iiit-n  t<>  otiii'i"«  in 
t!i«ijii*   TiMiiil  I .;}  .i'>ii- •»:  in.ui.ijiiij  the  iitl'iiiro  itf  III"  L''>\«'iiiiii*'nt  widi  liif  twn 

|- trJ!  iiii'Mi!.     Tri:-  1  ••n'.'l'T.i!itiii  iitijMi**'-.  -iicli  a  ii«'« ity  u|M»n  tin*  «riiwn.  a^ 

j:i- it  iii>- ("iir*'.  -ut 'tii'-'l  tilt*  iili-.i  i»f  f.iVii(ii!Ti'>ni  :  iii-iiniii'h.  that  it  !•«  Im uv 

11. .ii  .|«M  t.H  !••  ill  till-  i-iiiiiitrv.  tit  oi-*'  iii«-n  pri>in<tt*''l  hv  tlif  kin*;  toth*'  lii|!h*'-t 
1  r:i  h— t  pr*  :•  rm-'iit*  wlui-li  In*  ha-  in  hi"  i-iwit  tn  Im-i.iw.  who  huv«>  Ihnmi  »li*- 

h\  tfn'i"  ••i'i-»-:ti"ii  !••  hi-  |«*'i*«inal  inrlin.itiniM. 

*••  ■•."  '  .'.  r  .•.  \\iiicii  :ii'«*>tni|ianif4  aii'i  umvi*-  ••llir.ii'v  ?••  th*» '•!'//«*■■'•''/►"'"■  ••. 
I4-,  tli.kt  th''  •  '.-■-  ■'    ••  I  .*•  ■■  •'.'•if  th**  "»r. .  i—riTi*- « if  (}{<•  t-iii|iiri*  art*  »•'/•</"•«•-</ all' 1 

.•:  will  h«'\'r  i»t  tiji"  *'t'     -h.kll  .itti-iiipt  aii\     ."'.I.'. '.  rlif  <ith«T '•<- •  will  iiniti* 

r  iT.      If  th»"  •'     ;  -IhhiI'I  t'li'l'MViiii-  t.i  I'xtt'ii'l  lii-  auili«iritv.  hv  r«»ntnii-tin>!  th«* 

I'f.i  .h-ji-  I'f  tIi»'  *    '.  tli»*  /.  "  •     ''  ■'  '■?■  w  tiii'l  •*•••'  thfifiiwii  (liiTiiitv  «-ii«lan 

I  •  ■ 

i«T\  .I'h.ihi'"  ^«h:-  )i  tiii'  •  r<iwii  iiiailf  i>*  iii<{''pi'iiih*!ii  y  uihih  tht*  r««*M>1ution'<  iif 

rh»'  .I'irtj;— :"ii  tit  arh.frary  |niWfr  i-  110  h-»  1'<>ritii«l.iMf  t'l  the  ^run^h'tir  •>! 

f-  .  rh.iii  It  J-  t.«!.il  til  tlo'  hhfrty  «»f  th*-  i»']»!ihlii* :  that  i-.  it  woiiM  n'^lint*  thf 

>ini  lii*'  lii-r.-liT.irv  -hari*  thfv  |Nfc— •— -  in  th»»  n.itioiial  rmiiii-il'i.  in  whifh  th«'ir 

I*--  <>ii-;.t..  i.i  :|ji-  h.'iin:  iii.uit*  a  p.irl  nt  tin-  fnipiv  p.iL'«-.«ntry  of  a  ih't^Mitic 

tli»"  "liiiT  h.iti'l.  :!   th"  /■     ■••  . '■  ■■  .'Ml.,.  . .«  -hiMihl  iii:ii-ii«'h  uj-m  tlio  dixtiiu  t 

r  «i-ti»'p  t}i«  ■-**hl;-rii  I  priTMj.ttivt* 'if  tilt*  -ni-n,,  tii«i  '.,  >, .    -.r' f  '7/ vrouM  n»«M»i\i» 

.iliv'i  !•.  Ml  .\.-\  ]■■  A  -tif'.  li  fif  pi>|  nlar  p««\\«T.     In  ••^••ry  rnnti'-t  in  whirii 

t\  )•'  •i.^'ij-I  w!!i  tI.i-  r.i  ■■  ■  '.'/I*-  .  '.  /•;.  ill  lii't't'iii't*  lif  hi-  ••*tai»Ii'»h«'«l  '*har»» 

v.  i>«'  Will  fi'i'l  :i  -ijr.'  .i!lv  in  ti nlh^'tivi*  jHmiT  «•!  tin*  ».  ^''-'v.      Ami  attai-h- 

••  :i."»i  ir  li-. .  •r"!ii  wli:'li  tii»v  «hT;vi>  tii«'ir  nwn  lii-tiiiitinii :  tiit*  Hliurfiii«*iit  nf 
ri.."   i.tJ.i*-  .iii'i  w.*\\  til ntiiiii-nt- 'if  wlui-li   ili«y  ii.ivf  i..'»'ii  irrmijiit  up  : 

•  i  .it  •■  iuV»ii\.  .iifi  ..!  .ill  h'V.-!liiii:  f-rt't'-ii-i'in*.  whult  in.iy  nlt'inati-ly  :\\\'*^'X  tin* 

•  r  i  •■  •  n  titf  .-xr-ri-n  *•.  n!  tli«ir  MnltT  :  in  *ii«irt.  i-vitv  priiiciph*  aipl  fVfry  pn*- 
h  .i:-  «>tit  T.i  .1.  :  I  -.!••  iiiiMi.iti  f-oiiiiti«-t.  M  ill  •h'ttTiiun*'  tht'ir  «'h(«ii*i*  t'l  tiii*«ii|«' 

■t  ■  f  r!. «ii.      I.i-tlv.  if  th*'  't  "••  thi-ni-fUi-  -h#»iiM  attt*iiipt  lt>  rovivt*  tiif 

-«  «  h)*  ii  til*-  r  .in- ••"t  >i-  ••\fn-i-iNl  un«h'r  tii**  fi*iiihil  <'<»n«titiiti«>ii.  th«*  i-fN';Hii«l 
i*»m!'1  nlik**  r»-iii>'iii1-«'r.  hnw  tin*  run*  ha«l  U*i<ii  iiioiilti*«|  ami  tin*  oth«*r  •Mi'*hivi»>i. 
■Kin<ii«  t^riiinv.  ThfV  wimlii  ffifLift  tii*-  intural  iip|M^«itii>ii  nf  th»»ir  vii»w«i  mii*l 
■.  ^f.i  n  ih-\  -.lA-  tiifrn-«>iv*—  thrtMt»'iiiNl  with  a  r»»Iiirii  of  i/ii>'.ii,.i*,..ii  whirh  wa^ 

ftk*tiiuti«in    >:','.**'  rii.:c'l  Si.tt«^,  the  Pro^iilrnt  "•hall,  fnmi  tiiue  to  time,  irive 
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and  twenty -four  bishops,*  and,  at  tho  dissolution  of  monasteries  b}'  He 
(M)ns>isie(l  likewise  of  twenty-six  mitred  abbots,  and  two  priors  :{s)  a 
hidcrablc  body,  and  in  those  times  equal  in  number  to  the  temporal  d 
^-iri'-i  All  these  hold,  or  are  supposed  to  hold,  ^certain  ancient  baro 
-■  the  king;  for  William  the  Conqueror  thought  proper  to  chan| 
ritual  tenure  of  fnmkalmoign,  or  free  alms,  under  which  the  bishops 
lands  during  the  Saxon  government,  into  tho  feodal  or  Norman  tenure  1 
wliieh  subjected  their  estates  to  all  civil  charges  and  assessments,  fr 
they  were  before  exemj^t  :(i/)  and,  in  right  of  succession  to  those  baroi 
were  unalienable  from  their  respective  dignities,  the  bishops  and  a1 
allowed  their  seats  in  the  house  of  lords.(a:)'°  But  though  these  lord 
are,  in  the  eye  of  the  law,  a  distinct  estate  ft-om  the  lords  temporal, 
<listinguishcd  in  most  of  our  acts  of  parliament,  yet  in  practice  they  f 
blended  toirether  under  the  one  name  of  the  lorda;  thev  intermix  in  tl 
and  the  majority  of  such  intermixture  joins  both  estates.  And  from 
<>f  a  seponite  assembly  and  separate  negative  of  the  prelates,  some  wj 
arguodi^j  very  cogently,  that  the  lords  temporal  and  s])iritual  are  now, 
only  one  estate,(jj  which  is  unquestionably  true  in  ever}''  etfectual  sen 
the  ancient  distinction  between  them  still  nominally  continues.  F 
shotihl  pas.s  their  house,  tliere  is  no  doubt  of  its  validity,  though 
spiritual  should  vote  against  it ;  of  which  Selden,(rt)  and  Sir  Ekiwar 

I')  Si'IiL  tit.  hon.  2.  5,  '27.  CocIpx,  2RA,)  and  theirfonr  th«  ttjto  of  l« 

i*,*\K  Litt.  '.i7.  oniittiMi  thnniKliout  tin'  whi»U>. 
*  I  (Jill..  Illrit.  Kxrh.  .W.    Pjvlm.  W.  T.  2!>1.  (»)  2  limt.  ft>^\  «S  7.    Sw  Keilw.  IM,  whep 

Ci  (il:iiiv.  :,  1.    Co.  Lilt.  1>7.    i^vld.  tit.  hon.  2,  \  10.  the  Jodp^  7  Hen.  VIIU  thiit  the  king  ma 

'»f  \\  hitflickc  uu  rurliuiu.  c.  72.    WurburL  Alliance,  b.  2,  nicnt  withuat  nnr  niiiritiuil  lurd*.    Tlib  wna 

r. ::.  in  fuct  in  the  two  fiivt  p:<rli:inieQt«  of  Chaz 

(■i  I)yi>r.  fii\  no  hifilioiM  were  HumnuiiMid.  till  after  Um 

i«>  IkiniiMfsi-.  p.  1,  c.  m.    Tlu!  ai^t  of  uniformity.  1  EIlx.  c  ttutute  16  Car.  I.  c.  27,  bjr  sUtate  13  Oar.  II 

2.  wa»  p:i^Mtl  with  the  dinM'iit  of  all  tho  hiiihop't.  ((libs. 


t€>  Con>:ro.s.s  inforniution  of  the  state  of  tho  Union,  and  recommend  to  their  oc 
.'•urh  nu'.'isiiros  lui  he  shall  .iud;;e  neoessjirj'  and  expedient."  (Art.  2,  b.  3.) 
which  shiili  have  |.)as.>«'d  tlie  House  of  Kepre$entativcs  nnd  tlie  Senate,  sfaa 
iKM'onie  a  law.  he  ]»resented  to  the  President  of  the  United  States:  if  he  i 
shall  si^m  it :  hut  if  not,  lie  shall  return  it,  with  his  ohjtH^tionii,  to  that  house 
sliall  have  ori;;inatiMl,  who  shall  enter  the  objtH-tions  at  largo  ou  their  journ 
reed  to  reeonsider  it.  If.  aft<»r  sueh  reconsideration,  two-thn^lg  of  that  house 
to  pa!*s  the  hill,  it  shall  he  sent,  together  with  the  ohjectiona,  to  the  other  hout> 
it  shall  likewise  he  recronsidered ;  and  if  approved  by  two-thirds  of  that  hoi 
heeome  a  law.  I^ut  in  all  such  cases  the  votes  of  both  housw  shall  be  doti 
yeas  and  nnys,  nnd  the  names  of  the  i)ei*sonK  voting  for  and  against  the  b 
entiTed  on  th<' journal  of  each  house  resj>octively.  If  any  bill  shall  not  be  r 
the  rresi<lcnt  within  ten  days  (.Sun«hiys  excepte^l)  after  it  shall  have  l>een  pi 
him.  the  .^ame  shall  l.»e  a  law,  in  like  manner  as  if  he  ha<l  signed  it,  unie-ss  C 
their  adjournment,  prevent  its  return,  in  which  CAse  it  shall  not  l>e  a  law."  (i 
This  (qualified  negative  of  the  President  upon  the  formation  of  laws  w,  tl 
at  least.  <nmv  additional  seeiu'ity  against  the  passage  of  improper  laws  throug! 
or  want  of  «lue  reflection  ;  hut  it  w;ls  principally  intended  to  give  to  tho  Presi 
stitutional  wea|>on  to  <lefend  the  executive  de|>artinent,  as  well  as  the  just  bal 
constitution,  against  the  usurpations  of  tho  legislative  power.     1  Kent*8  C 

SH.\RSW(MH). 

*t)n  the  union  with  Ireland,  (stat.  .^0  .nnd  40  Geo.  III.  o.  f)7.)  an  addition 

im^sentative  s]»iritual  jieers.  one  arciihishop,  and  three  supreme  bishopA*  wa 
reland.  to  sit  hv  rotation  of  .•^e^.^ions. — <.'hittv. 
*  In  the  jihu'c  referred  to  Lord  Coke  says  there  were  twenty-!»even  abbe 
priors:  and  he  is  there  silent  respecting  the  number  of  tho  temiK»ral  |>eeT». 
first  ]>age  of  the  •Ith  In.xtitute.  he  says  their  nmnber,  when  he  is  then  wril 
and  the  niunhrr  of  tlte  commons  4M. — riiRisTi.\N. 

*"The  right  hy  which  the«e  s]»iritual  lords  sit,  whether  derived  under  tb 
haninies  or  from  usage,  is  discusse<l,  Harg.  Co.  Litt.  L'J5.  b.  n.  L  Mr.  H, 
udo]»t  I^>nl  Hale's  ]iosition. — namely,  that  they  sit  by  usage.  Mr.  llallam  h 
••erietl  to  the  question  fMi«l(lh*  Ages,  c.  viii.)  and  rendere<l  it  accessible  to  t 
render:  but  the  student,  if  he  have  a  turn  for  coi\jectural  invofttigation,  m 
Lord  Hale's  MS.  .lura  Corona*,  and  Bishop  Warburton'a  Alliance  between  C 
^tate,  4th  ed.  p.  U'J.— Curnrv. 
120 
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juiv  in^tantv^:  as^n  the  other  hand,  I  pn^Mime  it  would  bo  equally  go«)d, 
frifi  tviii|M»ral  pn'M-nt  witv  interior  to  the  binhops  in  nunitKT,  and  every 

th'iw.-  ti'iii|#<>rul  liinls  ;:uve  hi}«  vote  to  reJiK^t  the  bill;  though  Sir  Kdwunl 
••i  ia«  til  ii>*iibt  'M  whi-iher  thiH  would  not  be  an  ordinance,  rather  than  an 

|iariiunii-iit. 
I  l*ipi<*  t4*ni|Mtral  coriNJ^t  nf  all  tho  |»eerH  of  tho  realm,"  (the  r*ir-« 
i*  iiiit  K-iiii;  in  p«tri«'tne**s  held  to  be  Huch,  but  merely  lordrt  of  ^  *  ' 
ui'iit.  '/  by  uhati'ver  tith' of  nobility  diMiii^uiHliedf  duken,  manjuiHsen, 
\ :« ••iinij«.  i*r  h;in>h»*:  of  whieh  di;;nitieH  we  hhall  hpeak  nion*  linvatter. 
*l  iti«-!H-  ••It  bv  df^cent.  a**  do  all  ancient  |H.*erH;  Mome  by  ereation,  as  do 
t-rua<l«'  ••nt-«:  ••thi-n*.  hinee  the  union  with  Seotland,  by  election,  whit'h  in 
*«  oi  till-  !<ii\ti-«-ti  jN-rrs  who  n*|>rt*!H*nt  the  body  of  the  Seois  nobility. 
iiUi:iU  r  i*«  iii(litiiiit«-.  and  iiiav  be  inc-reasiHl  at  will  bv  the  iiower  of  the 
.  afi'i  ••nil*,  in  tlif  rf'ii;n  of  4|U(*«*n  Anne,  there  wan  an  inntance  of  cn'atin^ 

::ijii  turive  ti'irctlii-r;  in  enntenqdation  of  which,  in  the  rei^n  of  kin^ 

■  tl.r  i'ir«t.  u  liil!  iKf'M-d  the  house  of  lords,  and  was  countenanced  by  the 
i.fi.-Trx.  tur  liiiiitiii:;  the  nuniln'r  <*f  the  |>ee^ap^  This  was  thou;;ht,  by 
'••  ppiiiii*^^*  a  ^rcut  uc<|ui-ition  to  the  eon^^titution,  bv  ri'strainiiii;  the  pri'- 

•  :r<'[ii  :::iihiii:;  the  a**i-('iidant  in  that  au^^ust  assemnly,  l>y  |H>urini;  in  at 
-t-  un  uiii:niiteil  niiniber  of  ncw-created  lonls.  Jiut  the  bill  wa^^  ill  rclisluMl. 
.••-a-Ti'*!  Ill  tiir  hoiiM*  f»f  commons,  whoM*  leading  mcmlK*rs  weiv  then 
.«    :«i   ki-f|i  the  avfiiucs  to  the  other  house  as  open  and  easy   as   pos- 

iii-::ri'  lioij  of  nink  and  liouours  is  necessary  in  every  well-^overniHl  state, 
r  t«>  ri'wanl  **ui-h  a>»  an*  eminent  lor  tlK'ir  servitvs  to  the  public  in  a  manner 
••r  >it-«M-abIi-  to  iipiiviiluals,  and  vet  without  bunleii  to  the  c<»mmuiiitv  ; 
J  \h*  r«  }>\  an  ambit iou-i  yi't  laudable  aniour,  and  ^enen>us  emulation,  in 
.  atri  tiir,;i:itiiiM.  or  virluou<«  ambition.  i>  a  sprin;^  id'  aetii»n.  which,  how- 
.in;Xtr>iiis  "r  iiividiMUn  in  a  men*  republic,  or  under  a  des|K*tir  ^way.  will 
\\   if  attrndi'^i  with  ;;ooi|  etfci'ls  under  a  tree  monarchy,  where,  without 

•    I  Ir.-i    ^'..  i<.  !<Uuri<ir<nt.  I*.  C.  1^1. 

•:,i?  •  lit  1  4»'  «i'-».  111.'-.  •'■7.  art.  I.  tWfuty-iMk'liI  l"i'I-  t«>tniM>r.iI  nt  liflanrl, 
f  -r  .  '.-  *  \  •"•.■  j-i  •  r-  "t  lii'l.tii*!.  *liall  -it  ait'l  vtiti-  nii  tli»*  part  *A  li-i-!.ih<l  in  th«» 
•!  ',  '  I-  Ih'  "  i:ii«"  :irtpl»'  iirf*i'rilM*.i  tli**  iu«>«|i»  ii|"  «>|i-i  ti<*ii.  utid  ri'ti-i-  tin*  il»*- 
/  .»':►  .•ii—!.«-M  iiM'-Mij  lli»*it'»»n  t"  till'  litHi%i»  of  l«ird*.  whiT»\  il  thf  volt'-*  In* 
'.••  Il  i':i<-«  «*T  till-  I'-tiidiiLiffo  art*  to  )m*  put  into  a  itIil--.  and  oiif  ilr.i\%n  nut  Kv  ttii* 
'  :K*-  p  irl..«iii«-rir  <i<ir.i)j  til*' ••ittiu;;  ot  tli*'  li'Ui-**.  I'nttl  flu*  |M*fra:;i*  ••!'  Iri-land 
..«t  t'-ii-  ii'iii'iti  d.  iIk*  pr«  roiraitvo  i-  liuiiti-d  (•>  4-r«*at«*  «in«'  pi-iT  upmi  tlinni 
,  'f.* .    .iipl.  •  ti  till-  p<i-i-iji-  i'ciii;:  rf«ht«-iMl   U}  (.in«*  hiiniirtil,  tlii'  prrni^.itivi*  is 

'.       K-»  I  '.llj   up  ih.it    lilKljft!.       ''UITTV. 

.  \j»^  .  li' •■  III-  •■v.iMf'l  ili»-  tLmirtT  «»t'  vi^'tim;  tin-  •■ntin*  lf^'i«1aii\f  power  in  a 
-•I.       I"?i''  !■  j:-l.i*iiii  -■■!  ri-iiii-ylvaina  and  <f«*«ir:;ia  i-^-ii-i-it-il  orijiii.illv  nf  a -in^de 

I  J,  •■  .  -i|i.-,-.,'|.-iit  r«  !  'tni-  ••!  ilieir  eiiii»(i(tiiiiino.  tip'  pi*«»pli'  wt-r**  -so  ^i-n-ihle  nl' 
#-.  !    .ivl  ..|   til.-   :n<  ■•iivi-tiiiM)f-e  tlii'V  had  *iit!«Te«l  tM»ni  it.  tiiac   in  Uuli  Striti*<«  a 

■  4«  iTjrr— ill- '"l.  lit"  iii-txiv  iif  the  Kri*n<'li  Ki'inhitiiiii  will  -him  tli.it  in<»<.t  ut  itr* 
.   »•.    •«.  r«-  ::  |.  ..1   !■•  til"   •  iiiii*  iaii*i».      In   tin*  t-nn-tilMMoM  ftt  tin-  I'ii;t«Nl  StHt«->. 

AliT:.-    *^:.i:*    •  •'i.<!:!i|!ii>lt'>  \\  r  hiillt    f\i'i'ptl<>n.  the   K'x'i'*l.tllll'iM<«  di\  l«lf<l   intti   two 

-  --:  .-     i:ir;i^-  :  "!   ■■ii»-   I- -U   hi'lnn  h-^-.  anil   th'-sr  tfiiii  •»!'  ntlie*-  :iii<l.  L'eUiTuIlv. 

I',  i    .;t  -■■::»•■  ■  .1— ■«.  !<i  "!••  <'t'  i"!!**  ti'»ii.  I»«"nj  •htliM«-iit  lr«»m  tie*  •■llii-r. 

"^  :.  .'■  •!  :iii  t*ii.*i-l  ^T.i?''« -h.tll  Ih»  I  ■iinpi»-iMl  III"  twii  •"•■n  iti'P*  t"rii!n  •■  i«-h  Stale. 
>  .  ::i.-  l-j.'l  I'Mii  ih«-»-'i"  l-'f  *ix  \»Mr^:  :iiii|  v.\*\\  ^ciiatur  ^-h.dl  h.ivi*  «iin'  vnte," 
I'  <  »•!  1  -  ..  ■  •  it  v-nMiM-ri-*  liapptMi  hv  re''ijn.ili«»n  or  MthiTwi^f  "hirintf  ih»» 
-:   I:.'-   l'*.':-l  I'uri"  ot  .iiiv  >r.iie.  the  «>\c«'iiiivi>   tht-renf  niav  mike   ti-Mi)Mirary  ap- 

r.!«  \i',*:l  th«-  li"\T  fill-till^  lit'  the  li>^i«lature.  whieh  ^hall  thi-li  till  -Ui'h  vaeaii- 
N-  i«-r-<*ri  -.'i.ill  h*- a  -•■n.ititr  who  xhall  not  hav«*  attain«*<l  to  th«'  :•;;•*  itt*  thirty 
r.i    r-- Il    ii.!.»-   \'-.ir-  .i  •iti.t-n  of   the   l'nite«l    .'^lates.  and  who  •^h.ill  n>'t,  when 

»•■   in  .iih  li'.r.iiiT  .■!"  th.it  Siati-  ff»r  whieh  he  mIuiII  U«  eho^t-n."* — /'  /. 

-  It!>-1  :ii  I  r.ii  !.••    tli  iT    the  clciiii'ii  nf  n  ^I'liator  may  ht*  hy  a  ii>iiit  i'i>iivention  of 
hran*  h«-*  •■*  it  *«i.iif  lf;:i-hitiiri* :  thou^ti  tin*  opinion  hik*  1 n  fnti'rfa!n**d  that 

:\n*\  :riteiif  .••?!  ••!  tin'  <  ••iir>titiilinn  Wti.«  that  i*aeh  hraiieh  >huuli.l  |n.i<.«(*o>  its  urdi- 

U(i('li  an  i<l<v.ll>>ll  I'V  the  other.  ^Sll  %K !>«!«« 'U. 
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destroying  its  existence,  its  excesses  may  be  continually  restrained  bj 
rior  power,  lh>ni  which  all  honour  is  derived.  Such  a  Kjiirit,  when 
diftused,  gives  lite  and  vigour  to  the  community ;  it  sets  all  tho  wheelf 
^,-^^  ment  in  motion,  *which,  under  a  wise  it»gulator,  may  be  diiXM 
■ -■  bencliciiil  purpose;  and  thereby  every  individual  ma}' be  m 
vient  to  the  public  good,  "wliile  he  j>rincipaliy  means  to  promote  hu 
ticuhir  views.  A  body  of  nobility  is  also  more  peculiarly  necessary  in 
and  compounded  constitution,  in  order  to  sui)port  tho  rights  of  both 
and  tlie  peojile,  by  tbrming  a  l>ai*rier  to  withstand  the  encroachmei: 
It  creates  and  i)rescrves  tliat  gradual  scale  of  dignity,  which  pKK'ee< 
])easant  to  tiie  prince;  rising  like  a  pyramid  from  a  broad  Ibundati 
minishing  to  a  point  as  it  rises.  It  is  this  ascending  and  contnictin^ 
that  adds  stability  to  any  government;  for  when  the  depailure  is  si 
one  extreme  to  another,  we  may  pronounce  that  state  to  bo  precai 
nobility,  therefore,  are  the  jjillai-s  wliich  are  it^ared  from  among  the  p 
immediately  to  support  the  throne ;  and,  if  that  tails,  they  must  als 
under  its  ruins.  Accordingly,  when  in  the  last  century  the  coiunionc 
mined  to  extii'pate  monarchy,  they  also  voted  the  house  of  h)rds  to 
and  dangerous.  And  since  titles  of  nobility  ai'e  thus  expedient  in  t 
is  also  expedient  that  their  owners  should  form  an  independent  ai 
branch  of  the  legislature.  If  they  were  confounded  with  tlie  muss  of 
and  like  them  had  only  a  vote  in  electing  ivpresentatives,  their  privil 
soon  be  borne  down  and  overwhelmed  by  the  po])ular  toiivnt,  which 
tuaily  level  all  distinctions.  It  is  therefoiv  highly  necessjiry  that  1 
nobles  should  have  a  distinct  assembly,  distinct  deliberations,  and  dist 
IWmi  the  commons. 

The  commons  consist  of  all  such  men  of  property  in  the  kingdom 
seats  in  the  house  of  lords;  every  one  of  which  has  a  voice  in  parliai 
j»ei*soiuilly,  or  by  his  representatives.   In  a  free  state  every  man,  who 
a  free  agent,  ought  to  oe  in  s(mie  measure  his  own  governor;  and 
branch  at  least  of  the  legislative  ]><)wer  should  reside  in  the  whole 
people.     And  this  ]>ower,  when  the  territories  of  the  state  are  small 
*l  -fn     ^'*"'"^  easily  known,  should  be  exercised  b}-  the  people  *in  thei 

'  ^  -^  or  collective  capacity,  as  was  wisely  onlained  in  the  petty  i 
Cireece,  and  the  tii'st  rudiments  of  the  Eoman  state.  But  thid  wil 
inconvenient,  when  the  public  territory  is  extende<l  to  any  consider! 
and  the  number  of  citizens  is  increased.  Thus  when,  alter  the  80< 
the  bui'ghei*s  of  Italy  were  admitted  free  citizens  of  Eome,  and  each 
in  tlie  ]uiblic  assemblies,  it  became  imjtossible  to  distinguish  tho  spi 
the  real  voter,  an<l  from  that  time  all  elections  and  popular  deliben 
tumultuous  and  disorderly  ;  which  paved  the  way  for  Marius  and  8y 
and  C'a'sar,  to  trample  on  the  liberties  of  their  country,  and  at  last 
the  commonwealth.  In  so  large  a  state  as  oui*s,  it  is  therefore  very 
t rived  that  the  j^eople  should  do  that  by  their  representatives,  whii 
j)racticable  to  perform  in  pei'son  ;  representatives,  chosen  by  a  nunib< 
and  separate  districts,  wherein  all  the  voters  are,  or  easily  mav  be,  dii 
The  counties  are  therefore  re])resented  by  knights,  elected  by  tho 
of  lands;  the  citizens  and  boroughs  are  represented  by  citizens  an< 
chosen  by  the  mercantile  ])art,  or  su])])(»sed  tniding  interest  of  the  na 
in  the  same  manner  as  the  burghers  in  the  diet  of  Sweden  are  ch 
corporate  towns,  Stockholm  sending  tour,  as  London  does  with  us, 
two,  and  some  only  one.(»0  The  number  of  Knglish  representatives 
of  Sc(»ts  4.") ;  in  all,  r).')S."  And  every  member,  though  chosen  by  on 
<iistrict,  when  elected  an«l  returned,  serves  for  the  whole  reabn ;  for 
Ids  coming  thither  is  not  particular,  but  general;  not  barely  to  ad^ 

(•)  Mtid.  In.  Hint.  XXX lU.  18. 


"  By  Stat.  r»0  and  40  (h^o.  III.  c.  07,  one  hundred  representativeB  of  Irell 
added  to  the.-^o. — Cuitty. 
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iit<.  Iiut  the  *^'/ninon  woaltli;  to  Ailviso  his  majesty  (us  appoant  fn)iii 
III  <»uiiirii<*ii't.  /  I  "  ti*'  ***unmuni  cohJftlio  mu/ht  nty'tttis  quibuAdntn  arduis  ft 
>,  nj*'m,  ^t'ltum,  ilthnsiihtin  nyni  AiujlUv  ft  ft-rlfsni:  Anyliairut:  cuncfrnfti- 
Ati'l  tliiTftifro  lie  i.H  nut  lN»iiiiil,  liki'  n  dopiity  in  tho  united  pnjvinceii, 
!(  with,  or  takf  tlio  u'lviee  of,  hirt  oon>titin.'iits  upon  any  particular 
iii*>-*  Uv  hiiUM-lf  thinks  it  |>i*<>iK'r  or  iirudcnt  i**>  to  do. 
;  an*  tilt*  CMMMitiii-nt  partn  ot'  a  parliament  ;  the  kin;^,  the  hirdH  r4i||<|i 
;&n*l  t«'m|Nii*:iI.;ihil  thiMMininionK.  Purtsot' whidi  earh  is  »m>  neerr^  ^ 
I  ihf  « tiiiM'nt  i>t'all  thive  is  ivquinvl  to  make  uny  new  law  that  nhall  hind 
■<t.  Whati-vt-r  i**  i-nartefl  lor  law  hy  one,  or  hy  i  wo  only,  of  the  three,  id 
••;  an>i  t«i  it  no  n'^ritrd  is  due,  uules?«  in  matters  rL*latini{  to  their  own  privi- 

■  •r  ih«iii:;h.in  ihf  tinirsof  niadiii*ssand  anan'hy,tht'  commonHonee  paHSod 

"that  whatfVrr  is  cnaftcd  ordrrlarcd  tor  law  hy  the  e(»mmonM  in  |Mir- 
a*^«i  iiihh*<l  hath  llit*  tnrt'v  of  taw;  and  all  the  people  of  this  nation  an* 
i  thcrrhv.  ulthuiii^h  the  i'on!«i*nt  an<l  con<'urrcneu  of  the  kiti;;  or  houso 
U-  i:*>t  had  tluTi't't;"  yet,  when  the  eonstitutiun  was  ri'>tori.Ml  in  all  it-« 
w:i**  partii-ularly  ciiat-tfd  hy  Ntatute  1*1  Car.  II.  e.  1,  that  if  any  pi*r>on 
[:i  ;<iu>iv  fir  advisnllv  atlirm  that  InkIi  or  cithiT  of  the  houKrri  of  i»ar- 
!iav»-  any  li*^i'*lativi*  authority  with(»ut  the  kin*^,  huch  2>erson  Hhall  incur 
■naitif^  of  a  y//"(r'/iii/*»'r' .'• 

*«•  an-  ni  \t  t  i  ixatiiine  the  laws  and  etistoms  relating  to  |iarliament, 
,-•1  t»i^'  t!i»-r.  ahil  «-on>ii|ered  as  one  a-^i^re^^ate  ho»ly. 
»uer  a  Mil  Jun^dii  ti'iii  ot'  parliament,  hays  Sir  Kdward  Coke. (A)  is  so 
ieiit  aii'l  ah^'dule.  that  it  eannot  he  eontined.  either  fi>r  rausen  or  |K'r- 
h-.it  .11.  V  lo'iiiid^.  Anil  i»f  this  hi;;h  eourt,  he  aihU,  it  mav  he  tnilv  s;iid, 
H''  I''  in  */••  '■*'»•.  *  ^t  Vif nsfifijtt titi t ;  m  */njh ttntt  m ,  i st  h*nt •  »ri itii^sima ;  si  jii r».'*- 
.  *^f  -•.'/-!«  '^w/M  /."    It  hath  sovertMt^n  and  unctntrollahle  authority  in  the 

I  •Mitinuiii:;.   «iiiar:;iii:r.  rer»tniinin;^.  ahr<»i;atin;;,  repealing;,  n*vivin;^, 

•uiidih;;  of  law-^,  f-on«-ernin<;  matt«'rs  of  all   jnissihle   denomination.H, 

::i-a!  <>r  tciuptrd,  civil,  military,  marilinie,  or  riMminal :  this  hein;^  the 

■  :e  :i..i!  a!"»"iiili-  'h^pittie  power,  \vlii«h  mii>t  in  all  t^overnmenls  re>ide 

I-  i-'i:-.:;!!!*!"!!  of  tli»»  t'nit*-*!  .**i:ii»"4.  "tin'  lli»u-«'  ••!'  lCi-)ir«"ii-nt.'itivi*s  wliuU  Ut 
•  •'  :ii'-:i»t-«'r^  •■h>i«f||  t»vi'r>  -•mhiiiI  vimi"  l»v  iln-  j.*-**!!!!*  «»|  thi*  M«vei:il  Siatt*s : 
i*«:-<r«  :ti  •■I'll  ^T.it**  «li.ill  it.iv**  liif  iiniiiitii'.kihtii-  iii)iu-iie  lur  vltM-ti»n(  <it'  thti 
.  r  1-  )■:  tT.  li  ■•!  !i."  >t.iit'  If^i-l.iliiit'.  ■  "  N««  I"  r>i»u  «hiill  In-  .i  ri'iireM-nntttvtt 
i:>c  iik\«-  .i*.:...ii«-<i  i«i  ih'- .kji'ot  tMi>n(v-tivi'  x^-.n- ;iii«i  U'en  8«'VrM  vear^u  riti/«'n 
.'.'•^i  ^'  »:•-.  .iifi  v\li.i  "ii.ill  iiiit.  uiifii  *-li'i'ti-l.  Im-  ,tii  inliuhitjuit  i»t'  that  ."^itate  in 
•ri.*.l  \--  ••■•-•  ii.  K"|ir»>''>-i.!.iiivi">  :i(til  dii'fi-t  tji\i"*  «liiill  li«*  ;i|i|Hirtion«-<l  iinion;; 
1  "^i.i*.  -  «  :..-  )i  :ii  i\  I"'  ni<'lti>l'-d  within  ilii-*  I'lii.iii.  iieennhiii!  !•»  thiMr  ri''*|ni-t- 
r^*  "'i  ■.  -ii  I'.i  !■••  ii«'i':  Miiui'  1  hv  ]id*iinj  l'»  ihi-  N^iinle  iiunihtT  of  U*'*'  |»'i-'>i>ii<t 
:  t;.  ■-.  '■  ■  «i.i  lit  *•  1  \ ..  ■•  |itr  II  I'liii  •»!"  xiMi".  :iiiil  ••xi-liidiii:;  Imii.in'*  if  A  t.»x»-«l  • 
-  ••:    i.i  >  ■:  .•  r   I'l  r»'ii-.      fh*'  .i4-tii.il  i'niiiii«T:i;)i>n   -hall   )***  iii:idt>  wuiiin   ihiei* 

•  li."  !.:-:  :.  ■  •  :.ti«'  ••!   thi-  '  ".•lun—-  **\  tin*  I'niti-i  Stall*,  and  within  t-MTV  *iiJ»- 
-ri.i  ••:   ft  M  \.  .1-.    :i:  o-i.  h  ni.inh''r  »•«  tlii*y  '«hall  hy  hiw  liirei-t.     Tht*  nunit*4T  ot 

»:.-••••  o.'i  ill  ii-  *  •" 1  ••III*  {••ri'X'TN  ihii'l  V  lh<*i>«  iii'{ :  liUt  faeli  St.itf  otiall  h.i\t* 

!«••  :•  t  :■■■■.•  I'u  •  .      Wli'U  v.ki  iini'i*"*  li.i|»j'fii   in  iIm-  r»'|'r»"-«'iilali'in  trom  any 

•  \t^    .•.\«-  ;»'i*l.    Mty  t)it-r*-i>t  -liall  i^.^'Ut*  writ*  «•!  t!f«ln»n  to  till  !«Ui"h  vui'an^'ie?*." 
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f  .-k!  i-irT...!j!!:.t.t  iif  thi»  r''|'r«"^«'nt.itivi-*  ani>in;;  th^'  ■i<*v»'nil  State*  juM'urtiiij'.: 
^  h.f  'x-Mi  lit-  u  \'-\  with  ^r*Mt  •iitfi*  iilti>-«  in  lh>-  applieati'Mi.  lN*iMti*t>  th»  r*- 
.*-■:••  in  ••.!«  ii  •*•  4'i-  d-i  II' it.  .iiiil  ii»*\«'r  will.  U  ;ir  *iii'h  iin  exai'l  |iro|M)rtioii  to 
:^if  ihtt  .»  •"-riMi  '11  •livi<i»r  titrall  will  If.iVf  n*^  t'nu-iion  in  any  St.iCf.  Kvt-ry 
afi->rt:'!i:n*  III  h  ••  r.ii-eil  aipl  :ii:it.iti»l  t)i*>  •Mnhaira-'oiii^!  iiUt^otiiMi.  .\<«  .in  ah- 
rx  r*  !afi\«'  (^I'l  ihrv  i'^  ini|NH.Mhh'.  ili^*  ]iriii<-i|ilt*  whirh  ha-t  ultinialely  |>ri'V.iiliil 
n'-)(>I«*  '*f  itpfrxMriiation.  hy  nmkiiii!  ())•'  ii|>|">rtinnnient  anion>;  tlie  !tevi*nil 
.•r»Iitij  In  th«  ir  nMiiihi»r«.  -if  ?it.ir  .it  rn-f/ '"•.  Tlii'*  in  di»ne  hy  allowiim  w*  every 
■iiiU  r  !*r  *'iiT\  tr.4>  iion  of  it**  iiMinh-ii  cxefiNliiit;  a  iui»ii'tv  i>t'  the  raii>».  liini 
All   r*'|iri-M*nia:jin   .iI"   t'ra«'lMnM   h-^*  than  a  ni«iiely.      1    Keiit'ii  t.\ini.  •^•«».— 
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Bomewherc,  ifi  intrusted  hy  tho  conHtitution  of  these  kin/rdoms.  All 
*lHn  ^^^^  "^'grievances,  operations  und  reinedies,  that  transcend  th 
-•  course  of  the  laws,  are  within  the  reach  of  this  extraordinar 
It  can  remiiale  or  new-mo<iel  the  succession  to  the  crown ;  as  was  d 
reign  of  llenry  VIII.  and  William  III.  It  can  alter  the  established  i 
the  land ;  ns  was  done  in  a  variety  of  instances,  in  the  reign  of  ki 
VIII.  and  his  three  children.  It  can  change  and  creat^j  afn^sh  eve 
htitution  of  the  kingdom  and  of  parliaments  themselves;  as  was  dc 
act  of  union,  and  the  several  statutes  for  triennial  and  septennial  elc 
can,  in  short,  do  every  thing  that  is  not  naturally  im[>ossiblc ;  and 
some  have  not  scrupled  to  call  its  power,  by  a  figure  rather  too  bold, 
potence  of  i)ariiament.  True  it  is,  that  what  tho  parliament  doth,  no 
upon  earth  can  undo:  so  that  it  is  a  matter  most  essential  to  the  liber 
kingdom  that  such  members  be  delegated  to  this  important  trust  aa 
eminent  for  their  prol»ity,  their  fortitude,  and  their  knowledge ;  fo] 
known  apophthegm  of  the  great  lord  treasurer  Burleigh,  "  that  Eng! 
never  be  ruined  but  by  a  parliament ;"  and,  as  Sir  Matthew  Hale  ol 
"  this  being  the  higlient  and  greatest  court,  over  which  none  other 
jurisdiction  in  the  kingdom,  if  by  any  means  a  misgovernment  shoal 
fall  upon  it,  the  subjects  of  this  kingdom  are  left  without  all  manner  ol 
To  the  same  purpose  the  president  Montesquieu,  though  I  trust  t< 
presages(A')  that,  as  I^ome,  Sparta,  and  Carthage,  have  lost  their  li 
jierislied,  so  the  constitution  of  England  will  in  time  lose  its  liberty,  ^ 
It  will  perish,  whenever  the  legislative  power  shall  become  more  co] 
the  executive. 

It  must  be  owned  tliat  Mr.  Locke,(Z)  and  other  theoretical  "wri 
held,  that ''  there  remains  still  inherent  in  the  people  a  supremo  po 
move  or  alter  the  legislative,  when  they  find  the  legislative  act  eonti 
♦If'^l  ^**"^*'  *r<>P<^«^<l  iJ^  them;  for,  when  such  trust  is  abused,  it  is  tl 
"J  feited,  and  devolves  to  those  who  gave  it.''  But  however  jue 
elusion  may  bo  in  theory,  we  cannot  practically  adopt  it,  nor  take 
steps  for  carrying  it  into  execution,  under  any  dispensation  of  gove 
present  actually  existing.  For  this  dev()lution  of  power,  to  the  peopl 
includes  in  it  a  dissolution  of  the  whole  form  of  government  establish 
peo]>lo;  reduces  all  the  members  to  their  original  state  of  equaiit; 
annihilating  tlie  sovereign  power,  repeals  all  positive  laws  whatsoe 
enacted.  No  human  laws  will  theretore  BU])pose  a  case,  which  at  < 
destroy  all  law,  and  compel  men  to  build  afivsh  upon  a  new  found 
will  they  make  provision  for  so  despenite  an  event,  as  must  rcndc 
provisions  inetl'ectual.(//))  So  long  therefore  as  the  English  constiti 
we  may  venture  to  attirm,  that  the  power  of  parliament  is  absolute 
out  control.^* 

(<)(>f  pirl!ami-nt>s49.  ((>  On  CSnrt.  p.  2,  |{  IM,  227. 

(*)  Sp.  L,  11,  «.  {•)  See  p:ige  344. 

"  As  has  been  more  thiin  onoo  Nii<l,  tho  Amorionn  student  will  bear  in  mi 
legislatures  in  the  United  States — hoth  State  und  Federal — are  not  absolute  « 
control.  In  the  ordinary  course  of  lulniinistration,  the  validity  of  their  a 
exaniine<l  by  tho  judiciary.  If  ihey  are  not  within  the  scone  of  or  if  they 
of  tho  jirovlsions  of  the  constitution,  they  are  pronounced  and  treated  a 
void.  But  over  an<l  hey  on  d  this,  there  is  a  |>ower  of  amendment  of  the  < 
rej*erve<l  in  most,  if  not  all,  instances,  and  the  mode  in  which  it  shall  b 
is  prtwcriWd ;  so  that  the  most  fundamental  changes  may  bcetleoted  without 
Indeed,  it  is  the  settliMl  doctrine  that,  without  any  8uch  reservation,  the  ] 
State  have  tho  inherent  and  inalienalih*  ri^ht  to  change  their  form  of  goven 
to  the  constitution  of  the  Unite*!  Stat<*s,  it  is  equally  clear  that  there  : 
inherent  power.  It  can  only  \m  jMviccahly  and  constitutionally  changed  in 
prft8cril)ea,  unlcM,  indeed,  by  the  unanimous  consent  of  all  the  States  cone 
Union. 

In  every  case  in  whicli  a  change  may  take  place  not  under  some  existing 
though  it  may  be  peuoeablo,  it  mav  noverthelesa  be  properly  termed  rei 
124 
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to  prt^vonl  tlie  miM-liiofs  that  might  anno  by  placing  thin  oxtmsiive 

I  hantii*  thut  are  fit  hi* r  in(*a)iahle,  or  L^ltw  improper,  to  maimfi^e  it,  it 

by  the  4-u*«toiii  ami  law  of  iNirliaineiit,(n)  that  no  ouo  hhall  Hit  or 

(•,  WhiMiH  k^  r  .'i»,  4  Inn.  47. 


X  yKord  ti*  any  rhmi^o  of  fiinihnnontul  luw  clIiH^tcil  without  the  Mine t ion  of 
(^>n»tiiusiitii. 

itutKiM  'if  iVririoylvaiiia  of  17'.^)  containml  no  ]>roviMon  for  itn  own  nnifnd- 
n  ft«'t  «tf  t)if  h*^i«hitun'.  tht'  «|U*'Htinii  win*  at  i*<*Vfriil  tirni*^  Kuhniittf«I  t«>  the 
KiHilU  wiifiiiiT  u  c><>iivt>iiti(>ii  nhouM  1m*  oaIUhI  to  ainiMifl  that  foiistituticm. 
;  tailf«i  in  ihi«  fiiriii,  wliirh  wim  Miti|iOM-<l  to  v«^t  t«N>  ttl>M»hit«  a  |»ow<'r  in  a 
thf*  i{Ut-*ti>>n  oulinniitHi.  anil  iinuny  an!>w«>ri*<i  in  the  atiirmativi*  l>y  a  nia- 
hal  n  I  i'ii\fiitii>n  ^houhl  tn*  rallt'd  to  Huhuiit  itH  ] in m ■(*<•« lin>!rt  to  a  votr  i)f  tli** 
:«  mk.»  «l*iii4>.  iiirl  th«*  anit-nihiu'ntH  |irf»|N»M*«l  fiuliniitt«-d  to  thi'  |)<hi|>Ii'  ami 
]i<'iu.  Ain«>ii»:  th*'  .inifntlnii-ntA  thu>  Mihniiitf«l  and  iMl«i|>t«*4l  wjL*i  i»nr  pn>- 
!•■  in  whifh  liituri-  anii-M<lnii*itt'*  mi>!ht  Ih>  pn>iK»i(('<l  by  th«*  h•^M^latu^l'  and 
»  th«-  I  vi>|>l«*  :it  th**  fxillx.  It  \*  t't  \h*  i>Im«tv<nI.  howrvtT.  that  xho  aiiii*n«l- 
•iiKni:tt**i|  tii  tli*>  UnIv  iif  «'lt*«*ior4  who  hail  l><s>n  iisf'«'rtuin**<l  liy  th<' )>ri*viouH 
and  htwi.  It  w.i«  n«>c.  (Inn.  fully  a  n'volutionary  iinN-iH*ilin^.  ai*  flu'  tormcr 
M^«  r.  ii).iil.Ti-ii  Ml  f.ir  in  f«>ri'e  ai*  to  pivt-rn  upon  tnir*  ini)M)rtaiit  |Hiiiit.  Thf« 
i4<-<(;i:f«i  fl  in.  ami  t!io  anii-inlnii'nt'*  •>!'  IK*>  WfUt  pfiM't-ahly  intu  <>|iiTati4in 
•-  f'.in>Ltiii<  iitul  1.1W  iif  til*'  Stat**. 

!!*)•  uli  .Old  iiitri«-.it«*  •{Uf!*ti'»n  an***^  in  IUio«l<'  Ii»liin«l.     Whon  th«»  H«'|>aration 

•th*T-4i>iin(r>  i<M>k  I'lat'*'.  Hhiiii*'  Inland  diii  not,  lik«*  thi'  otluT  Statiti.  adopt 

tiiti'>n.  I'Ut  i'i>ntinu**<l  the  ttirni  of  L'urrrnnu'nt  i-htahliohi-d  hv  th«*  rhart<*r  of 

ri  l'>*-'..  makuik' <*iily  •»urh  ah«*ratii>nf«  hy  act^of  thr  h<^i«latun*  }ih  wrn*  ntHi*^* 

I  it  !••  f)i*-ir  i'«indiiion  and  ri^liti*  nfi  an  indi'pt*ndfnt  Stat**.     In  thin  form  of 

nil  uiihI.*  I  if  priH'iMNlin>!  wib«  |i4>inti*il  out  liy  which  ani<'ndin«*ntK  niixht  l»o 

;*.h<*ri/**<l  thf  li-iri«l.ituri*  t«»  pri*««*rilN*  th**  «iujdiHratii»n!*  f>f  Vf»t«>n«:  and.  in  the 

Li«  |«*\%**r.  tlif>  hail  rfintin«-4l  th*«  ri^ht  of  hutlra^r  ti»  fri'fholdfrH.     Many  of 

I— r.inii-  d>-.ili'»t'i>*d  with  till*  rhart«T  ^nvrrnnK'nt,  and  imrtirularlv  with  th«> 

ii{-i*ii  till-  ii>;ht  i»f  «ut1r.it!f.     M**rnoriulK  wm*  a«ldrt•^M•<l  to  thf  irifiHlatun* 

jl'ji'i  t  ur,::fi^'  tin*  juxtiiv  ami  t*xiN»«ii*'m'y  of  a  nn»rt'  liU'ral  rul**.     JUit  th<»y 

■  Iti- ••  !lit    'i' -iri-d   »'!?'•  rt.     Vtiluntiiry  nifi'liiip*  wi-n*  lu-ld.  ami  a  muM-ntion 

1  In-  i    Till  lit. oT)   Iraniiil  a  o>n«tituti<in   in  whji'h  th*'  ri^ht  nf -ullnici'  wat 

•  \*  r>   ii..i!i-  •  .ti/t-ii  ii!  t\\*iityHini*  y«*ar«>  whi>  had  rt*?»iilfil  in  tin*  Stat**  tur  onti 

tl.«'  t<  -Ml  :n  uliii-h  1 lli'r«'<l  to  \i>i*'  for  six  nKHithfi  m*xt  pnM'tHlin)^  tin* 

li li'i  ■  ':   II  aUi*  I  r«*MTil'f4l  till*  niann«-r  in  Mliii-li  this  ron-lituti<>n  Nlniuld 

1  !■•  '•.'■  •:••  •-.  -r:  ••!'  tiii*  p«'<>plt'.  |»**rniitliii^  i-\«'rv  «>ni'  tn  vnt**  «*n  that  i|Ui*»- 
•  .If.  .\!:i<  !.•  lit  •  L;i/i  II  twin!\-i»n<*  \i*ar«  «i|tl  and  wh"  had  a  iM-rniain  lit  rvr^t- 
!••   .11  ::.•■  **!  \*-\  .ii:d  •hiii'iMi::  tin'  \<>(«*?«  t<i  U*  rfiurinil  to  tin*  «-iinvriiiii>n. 

rftiirn  <•!  th"  \<<t**«.  lh«*  <'iinv**niion  d«M  Ian- d  ili.it  tli«*  t'i>n!»tituiinn  wan 
I  r.kt.r.  1  ly  :i  nii;«iiiTy  of  th*'  |i**i>pl«*  of  tlir  Stati*.  and  wan  tin*  |>aramount 
i«tiiu!.  ti  •:  Kh'xif  1-l.md.  Kl«'rti«m*(  wtT**  acronlin^rly  held  under  it,  ami 
r.   ui.  i' r  .:  .»-'. mhli^l  ,tt  rro\i«l*'n*i'.  May  i{.  l>4ll. 

r  «:  •^<  ::i::.<  M  «•  t  It"!'!!  in  itp|i«wition  to  the****  prtK'<H*4lingii.  It  b  unnoceHsar}* 
h:-!-  r\   .  *    :)..    .  ••iiti-l. 

>r  L'  •'••  riiTii.  II!. :«:  i!-  •M's.ojiin  in  .Tanuar>',  1H42,  had  tak«'n  nioaAuroji  to  rail  a 

li>  Mi..<  h  .»  ii«  'A  1    ii<>!:tii!i<*n  w;i:4  ti>rnii*<l.  !>uliniitt«*d  ti>th**  {•«*«ipl«*and  raiitii'd 

il.f  i--i>-.  t-i"   iEtii>"»  and  plj4**'.4  at  whii'h  th**  vot**<(  wi*r«*  to  In*  >!iv«*n.  th«* 

u.  r«-  !••  r<  >  •  iv-  .Old  rfturn  thfin.  au'l  th«*i|ualiti<'ation<  of  th«*  v<itt*r«.  having 

i>*u«'.\  .r.i::.-  i./«>l  .Old  pr>f\iil*.i|  for  l>y  law  |iatiM*d  l>y  th«* charttT  jjuvt-nunrnt. 

ri*tiii<'..  11  M>  lit  oi:«i  Kpt-ration  in  May.  1>1J{.  ai  whirli  time  tli«*  «>M  rharter 

f>-rn;k'..y  •urri-ndi-ifd  all   itjt  |Hiwt'r>:  and  t)ii*«  «*onsiitution  hai«  ri»ntiniit*<l 

If  Tijf  adiitit:*^!  and  «'**t.ihii'>h«*d  fumhum'tilal  law  uf  KlH»«ii*  Nlaiiil. 

t*Al'il;!>.  :hi'  r*«uit  ••!  tlii'*  «'iint«'!«t  viould  have  lH««*n  ditr«*n*nt  if  tin*  I'hartor 

hA*!  n  •:.  h>  I  hi*  iiinfiy  f<ini'ifkHii>n  of -a  ('<>nv«*ntion.  yivldini  to  the  )Mipular 

i  thu*  *«<<-Tiri-d  on  th«*ir  <<idi'  all  tho^e  fri«'mU  of  |N*a(v  ami  onler  who,  havm^ 

d  th«*  •ulxtant.-i'  tif  tht'ir  wi^hci«,  refusttl  to  ixinti-nd  fomblyand  by  r«*v«>lutiou 

l«*trA«  !i<n. 

1  n-u^'ht  atr-«in«t  an  otTioT  of  the  charter  |^>vemment.  after  the  aditption  of 
iinar>  r«tn«titution.  for  an  arre-tt.  nii*Msi  the  question  of  the  leptlity  of  the 
icirr  whirh  ht>  art«-«l.  It  wiii*  i'arri«*<i,  bv  writ  of  ern»r,  t«»  the  Supn*nie  t\)urt  of 
"^lalr*.  Thai  tribunal  n*fu<MHl  toilecide  the  question,  hohlin^  that  it  wa»  not 
i««iion,  l#ul  rii>ie(l  Mihdy  with  the  fiulitiem]  power  of  the  State.  If  the  f|n«*»- 
piwvcn  two  different  governmenta  organiaed  under  different  con^titutiona. 
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vote  in  either  house,  unless  he  be  twenty-one  years  of  age.  This  ii 
prossly  declared  by  statute  7  and  8  W.  III.  c.  26,  with  regard  to  the 
commons;  doubts  having  arisen  from  some  contradictory  adjndicat 
thcr  or  no  a  minor  was  incapacitated  from  sitting  in  that  house.(o)" 
unacted,  by  statute  7  Jac.  I.  c.  G,  that  no  member  be  permitted  to  ent< 
houHc  of  commons,  till  he  hath  taken  the  oath  of  allegiance  befon 
steward  or  his  deputy;  and,  by  30  Car.  II.  st.  2,  and  1  Geo.  I.  c.  18j 
member  shall  vote  or  sit  in  either  house,  till  ho  hath  in  the  prosei 
house  taken  the  oath  of  allegiance,  supremacy,  and  abjuration,  and  i 
and  repeated  the  declaration  against  trans ubstantiat ion,  and  invc 
saints,  and  the  sacritice  of  the  mass.^"  Aiiens,  unless  naturalized,  wei 
by  the  law  of  parliament  incapable  to  serve  therein  :(p)  and  now  it  i 
♦IfiHI  ^y  statute  12  and  18  W.  III.  e.  3,  that  no  mien,  *even  thoi 
^  naturalized,  shall  be  capable  of  being  a  member  of  either  hou 
liament.  And  there  are  not  only  these  st^inding  incapacities;  but  i 
son  is  made  a  peer  by  the  king,  or  elected  to  servo  in  the  house  of 
by  the  people,  yet  may  the  respective  houses,  upon  complaint  of  an; 
such  person,  and  proof  thereof,  adjudge  him  disabled  and  incapable 
member :(^)  and  tins  by  the  law  and  custom  of  parliament.** 

(•)  Cmn.  Joar.  Ifi  Dvc.  ICOO.  1^20;   13  May,  iri24;   26  Mny,  1675.     Cam 

(J»)  1  Cam.  Jour.  16  Miir.  W2:\,  18  Tvh.  1625.  lAKO;  21  Juim\  162S;  9  Nor.  tl  Jan.  IMO; 

(f)  lilliitc-locku  of  VmrL  c.  Icj.    ]:!«<•  UmW  Jonr.  3  Mny,      6  March,  17 11 ;  17  Feb.  17UI. 


the  courts  of  which  are  to  decide  the  question  ?  Judicial  power  presuppoties  an 
government,  capa)>le  of  enacting  laws  and  enforcing  their  execution,  and  of 
Judges  to  exiK)und  and  administer  them.  The  acceptance  of  the  judicial  offic< 
nition  of  the  authority  of  the  government  from  which  it  is  derived.  And  if 
itv  of  that  goverimiont  is  annulled  and  overthrown,  the  power  of  its  courti 
omces  is  annulled  with  it.  An<l  if  a  State  court  should  enter  upon  the  inquir 
and  sliould  come  to  tho  conclusion  that  the  goverament  under  which  it  acte 
put  oAido  and  displaced  by  ftn  o]>]K>sing  government,  it  would  cease  to  be  a  co 
inca]>able  of  pronouncing  a  judicial  decision  upon  the  question  it  undertook 
it  decides  at  all  as  a  court,  it  necessarily  affirms  the  existence  and  autho 
government  under  wliich  it  is  exercising  judicial  power.  So  far  as  the  govi 
the  United  States  can  intervene  for  the  protection  of  a  State  from  domestic  i 
the  application  of  the  legislature,  or  of  the  executive,  (when  tho  legislature 
convened,)  it  restf(  with  (.ongress  alone  to  decide  what  government  is  the  esta 
in  a  State.     Luther  vs.  Honion  et  uL  7  Peters,  1. — Suarswood. 

"  According  to  ancient  principles,  minors,  unless  actually  knighted,  must 
disqualifie<l ;  for,  in  general,  no  one  was  capable  of  performing  the  feudal  ser 
had  attained  the  age  of  twenty-one.  And  one  of  the  most  important  of  th< 
was  attendiince  on  the  lord's  court.  But  if  the  king  had  conferred  the  honoui 
hood  uiK)n  a  minor,  then  it  was  held  that  the  imbecility  of  minority  ceased 

to  p.  ri8,  2d  tKK)k. C'lIRISTIAN. 

"  The  oath  of  abjuration  was  altered  by  G  Greo.  III.  c.  53,  upon  the  death 
tender. — Ciiittv. 

^^  InstiMKl  of  these  oaths  Roman  Catholic  members  now  take  that  preacril 
10  Goo.  1 V.  c.  7.  s.  2.  It  is  enact e<l  by  stat.  7  &  8  Vict.  c.  Gt>,  s.  6,  that  no  al 
naturalized  un<ler  th:it  iw\  by  the  certificate  of  a  secretary  of  state,  shall  be 
liecoiiiing  a  nienib(*r  of  eitlnT  house  of  {mrliament  or  of  the  privy  council.  J 
sit  in  either  hou.se  of  )i.'n'liiiinent  unless  they  take  the  oath  of  abjuration  6 
r>3.  containing  the  words  "upon  the  true  faith  of  a  Christian/' which  are  part 
its4»lf.  and  not  nirrely  of  the  c<'r<»mony  of  administering  it. — Har<sravs. 

'"Thi**  wnteiK-e  was  not  in  the  first  tnlitions,  but  was  adde<l,  no  doubt,  by 
jud^'e.  with  nn  allusion  to  the  Mi<Ml(^ex  (election.  The  circumstances  of  thf 
brielly  these.  On  th«»  11*  Jan.  17()4,  Mr.  AV'ilkes  was  expelled  the  house  of  oc 
bt^ing  the  author  of  a  ]>M]H'r  called  the  North  Briton,  No.  45.  At  the  next 
ITOS,  he  was  ele«»ted  fj»r  the  eimnty  of  Middlesex:  and,  on  3  Feb.  1769,  it  tr 
that  John  Wilkes.  Kmj.  having  )iublished  several  libels  specified  in  the  Joui 
vr/ft-il  Mm  housr;  and  ji  new  writ  having  been  ordered  for  the  county  of  Mid 
>ViIkes  was  re-elecn^l  withmit  opposition  ;  and,  on  the  17  Feb.  17C9,  it  was  r« 
*  John  Wilktnt,  Ks<|.  having  Wi'u  in  this  Ke.«sion  of  parliament  expelled  this 
and  is  inc4i]mble  of  lK'in>:  elected  a  niem}>er  to  serve  m  this  present  parluonenl 
electicm  waa  de<^lar(Ml  void,  and  a  new  writ  ordercKl.  He  was  a  second  tim< 
witliout  opposition,  and,  on  17  March,  1709,  the  house  again  declarad  the  ek 
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every  ctiurt  nf  jii-itii-o  liuth  luw*  ami  oustom?*  for  its  Hi  root  inn ,  8r)nio 
Jiri  (uiioii.  -Miiiir  tlic  (-i»riuii<in  law,  otiicrs  their  own  peculiar  iawn  and 
Ni  tlu*  lii^li  iiMirt  •>!*  |»arliani4-nt  hath  al?«o  its  own  |)o«'uliar  hiw,  callinl 

^'iHA't»tu,ln  it'iritiituht* ;  a  hiw  which}  Sir  F^lwani  Cokinr)  «>hMrveH,  is 
14/  *lU'rnHtii  if  lii'tfttA  itjnorittii,* ti  jntHri.<  rtMjnita.*\s)  It  will  not  ihon^- 
x|H-i-t*-<l  that  We  should  vuXvr  into  tlie  examination  of  this  luw,  with 
«•  i*f  niiriiitt-hf^s:  -^inrtf,  an  thr  Kanio  h'ariiiNl  author  assun***  us.;/)  it  \a 
:t«r  ti»  U*  ii-arii'-l  oat  of  the  rolln  (»f  |>:iriianient,  anti  other  reeonlri,  ami 
vnt^.  un<l  (iintiiHial  ex|K*rienee,  than  ran  lie  expn*sst*«l  hy  any  one  man. 

Mirli<  it'll!  ii»  iihMT\'e.  that  the  whole  of  the  law  anil  euNtoni  of  parlia- 

it*  ••n:;in:il  t'r»ni  tliis  one  niaxini,  **tiiat  whatever  matter  arises  con- 
ithrr  h*tii<M*  iif  parlianient,  oii^ht  to  Im*  exaniine<l,  <liM:uss<Hi,  and  ail- 

th:it  hiiii-i«  t>i  uliii  h  it  ri'lates.  and  not  eUewhere."' m  »  lli'nre,  tor  in- 
••  joplo  uill  not  -iiitlcr  tlie  commons  to  interfere  in  setlhn;;  the  ricetion 

lit  >'-othiii.l ;  the  commons  will  not  allow  the  hinls  t(»  jiid^e  of  the 
>f  a  t'lir;^'-^:  nor  will  i-ither  house  |H*rniit  the  HulNinlinate  courts  of 
*cn:ii«*  the  merits  i>f  either  ea^e."     But  the  laaximn  upi^n  which  they 

Ci  4  ln«t.  A<>. 
Q^^!  r «   .:;.  ■•ka>>«ii  ty  niinr.  mm\  kimwa         (*;  4  luai.  1'*. 


-i  4  Ti«*w  writ.  At  tin-  n»'Xt  ••!••«•! i'Ui.  Mr.  Luttr«*l.  wh«»  had  v:ifjit«Mi  hi**  jM»nt 
ij  th<-  (''tih^Tn  liiiN'lrisU.  iiir«*n*il  hirii<w'lt'  iim  h  «*»ndiihit«*  iii!iiin«t  Mr.  Wilk«**i. 

•  h.Ml  1 1 4  i  \ ••!••.«.  and  Mr.  Luttn*!  iT.Hi.  Mr.  Wilki*:*  wa*i  upon  r«*tnnH*4t  hy  Chn 
n  tti«-  \'t  April.  17(i'.<.  tin*  Iioum»  tfiolvi**!  that  Mr.  Luttn*!  ouifht  to  h:ive  )N«i*n 
Mil  •ir'l»-r«- I  th*'  ri-tiirii  to  U*  anifinl*^!.  (hi  thi*  IT.)  April,  a  jN*tJtii>n  wha 
hy  ••TT.iiri  tnN-)i>«J4l.-r.  of  Midilh'^f'X.  ii>;iiin*»t  th«*  n*tiirn  of  Mr.  Luttrrl;  and 
taiv.   !).•>  h>i:j««-  rf-«>l\iM|  that   Mr.   Liittr^*!  wiim  ihilv  i*liH*t«*d.     On  tin*  .'{  Mav, 

«•  r»— 'U-"!  th.it  tin*  r tution^  of  th«»  17  Kfh.  I7*i'i.  r»)iould  U»  i*x|iun^('«l  fn»ni 

a1«  iif  th«*  ImU-M*.  a«  Umii^  i(uhver'«iv«*  €>f  th«*  rights  of  tin*  mU«i1i*  InmIv  of 
ihi«  k:Ti^'<l>>!ii.  Anil  :it  thf  ^nn*  tim«*  it  wii.«  nrili'r«*il.  thiit  all  thi*  df^i'laratiiin", 
I  r»— «  ^it."ii-  ri'-pi'i-tiii::  ihi*  •■hH-tinn  of  .I«ihii  Wilki*-*.  ¥>*\.  ^hoiiM  Im«  i'X|iiint!«Ml. 
\  •■?  Kii.'l  III  1  liirit>}i<'«  iiianv  in-tant'ft  nf  iiii|Nirtant  ri>ii«iitiitii>n:d  i|tii><>(iiiM'» 
i--.'ji\  .ij  t.iN-i  ii..«  jiiitid-  111  thf  |NMi|i|i*  of  ihi-*  iNiuntrv.  wlm-h  i'uii  rai-^**  httl«* 
•t    II  f  •-  !ii  iiU  ••*'  Tii  •HI-  m)i>i  vii>w  t)i«Mii  at  a  diiotanit'  imintlui'ii 1  hy  iiitiTf't 

If  :ii.j}i!.  ]>«'r}i.«]>-.  ]•»•  .1  viiih-nt  TiUM'^iiri*  in  th**  hou^i'  of  coiniiiMn'*  t**  t'X]f{ 
f*r  ::i-  i.l»  l"  M  h.<  h  li«'  h.fl  piihli-hcil  :  hut  that  tli«'  •*iihM*f|tii-iit  |iriN-tMMiiii^ 
mM"  t'l  th*'  l.iw  'il  p.irh.tMliMit.  that  !•<.  ti>  tli«*  law  of  tin*  litml.  lh«*  authorities 
■•■-i  :■•  I  •.  !ht    !•  iiif-'l  .'ii'liTi".  I  riineiMVi*.  ilo  iMo«*t  unan-w»-rahlv  provi'.     It  i- 

h.»t  :t.'   r ltiti..ii  III   thf  17  Fi-h.  l7tV.i.  vf.i^  i*«in-i>h*rt^l  to  U*  •iu}>v«*r«>iv«*  nf  tin* 

!.v  ?  .r-.  »-■.  .ei-f  It  .i-»i.'ii»*«l  ••xpuUion  alt»ni»,  without  fitatinir  tin'  criminality 

:u**T  t  •  U*  :h**  i-.iii f  lii-.  iii«'a|ia4'ity  iliiriiii!  that  imriiaiiifnt.     Kiit  hk  his 

■r-  pir'.i  'i'..irl\  *{"*>  t\)*»-»\  in  thf  ft^^Kdution  hy  whieli  h«*  wiir-  «-\|<i'lhs|  on  th** 
««m-  :i.   nth.  iio'iin*  rxiiM  |M>««i)tly  doiiht  hill  the  Iatt**r  n*'Mtliition  hail  an  dear 
i"  !!»•-  :-.rTii»r.  a.-  :t  it  ha'f  Ih-«'1i  ri^}«Ni(isl  in  it  woril  for  woril. — i*iiki>tms. 

•  tii».-  -h.iil  }•"  I  III'  jii'li:'*  "f  thf  #•!••<■  I  ion-*.  rl•Iurn^*,  ami  iinaliti'Mti'iii-  «if  il-*  own 

Lf  h  h-'ii'^i*  ni.i\  il>*ti-rinin«'  the  rnh"*  nf  it-^  |iro4*iMN|iTi]*.«.  |iiiiii«h  its  nii*iii- 
kt^nl-  -■.-.  J— l.ivii-iir.  .iM'l  with  tin*  ron<"iirri"n«"e  of  two-third«.  f\|i«'l  a  m«*iidN»r." 
>  .•:!  I.  •«  V-  Stuiif  Si.it*' i*nii»titiitii»n*.  with  the  new  of  ni«»»»fiii:r  vxprf«*>lv 
■  A«  !ii .!  •»;'  WMk..  4.  pn>v:i|e  th.it  a  memlter  tthall  not  Ik*  ex|M*lhHi  m  MHN»nd 

•■   •.IT'i'-    •M«i-*'.        "^11  %r.«»  mill. 

r»l:  li.i-  'i^-t-rviii    thit  •'ji*  to  what  my  I^»nl  Tok**  «ny««,  tliat  the  Ar  ;*fr/i.im/^ift 
.'*  ■■'!    >  ••i.iv    l»*i-.iii«i'  they  will  utU  a|i|ily   theni>elvi^  to  under>tand  it." 

I  114.       «'lllTT1. 

■a--  ••!  i<>iiirii>>ii«  niiT'lv  a%'aiN  il*elf.  wJn^n  thu*  sitiin;;  judieially.  of  th^ 
At  ail  I  ••kir!'.  uro  tiii:il  pi'lje*  i>f  iiintempK  ai!ain<it  thein<M'lvi*s.  iS'i>  the  ra.<»it 
,-l.v  i  W.lv  I'^s.  p.i.  K..,,.  :;,4.  an.l  7  Stat.*  TrinN.  4;:7.  11  State  Trials.  .U7. 
•  h.  14.  *.  7'J.  71.  74.1  And  in  tv^nformitv  with  this  ririneiple.  it  wam  deter- 
h^  rjt--*  of  th--  Kinu»  •■*.  Flower.  >»  T.  K.  MA,  And  Hun  let  t  r.f.  Alilxttt.  14  Ki.-t, 
1  r«.  <'•  Im-in.  ill.  K>.'i:  4  Taunt.  44d.  S.  C.  that  the  ]irivi1e^rei«  of  parliament. 
I  puni-hinj;  a  fH^r^m.  not  ime  nf  their  mom)M«ni.  or  in  jiunishime  ont«  of  their 

mr^  n-it  amen-ihl**  in  n  i*ourt  of  ofMumon  law,  that  their  U4ljuilieatii»n  of  any 
I  atitfirif-iit  judirment.  the  warnint  of  the  ii|M*aker«  MifficienI  e«»nimitment.  and 
dftiir*  may  \m»  hroken  o|iiin  to  hare  rx«Hnition  f>f  their  |>nN*e.s<.    It  is  d>»nht1i*«.s 

«|rtni  uf  tlie  oin-titutMu  chat  |>arlianient  ^hould  have  ample  mi*ans  within 
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proceed,  toother  with  tho  method  of  proceeding,  rest  entirely  in  the 
the  parlijun!)nt  itself;  and  are  not  dolined  and  ascertained  bjr  any 
stated  hiwH." 

*|/ji-,  *The  privileges  of  parliament  are  likewise  very  large  and 
-'  And  therefore  when  in  81  lien.  VI.  the  house  of  lords  pro 
question  to  the  jud<;os  concerninrr  them,  the  chief  justice,  Sir  John  Fo 
tiie  name  of  his  brethren,  declared, "  that  they  ought  not  to  make 
thtit  question:  for  it  hath  not  been  used  aforetime  that  the  jnsticefl 
any  wise  determine  the  privileges  of  tho  high  court  oi  parliament.  I 
high  and  miglity  in  its  nature,  that  it  may  make  law:  and  that  whie 
may  make  no  taw:  and  the  determination  and  knowledge  of  that  p: 
longs  to  the  lords  of  parliament,  and  not  to  tho  ju8tice8/'(x)     Privili 

(«)  8cld.  BamnngR.  part  1,  c.  4. 

itself  of  enforcing  its  privilo^ros;  but  that  those  privileges  sliould  be  indefini 
an  anomaly  in  our  liiiiito<l  governniL'nt,  theorotioally  tibsunl,  if  not  pnu^ticall] 
to  tnit?  liberty.  Ex  j»ost  facto  laws  are  the  resource  of  doKi>oti>*ni,  aiixiouH  tO" 
with  th«  stMnl)lanoc  <>fIogislativo  justice;  and  the  operation  of  these  indefinr 
must  soiiicl lines  partake  of  the  same  character.  For  a  man  may  1>e  conri 
house  for  the  infraction  of  a  privilege,  from  which  there  was  notiiing  to  wa 
even  the  declaration  of  its  existence ;  and  surely  this  is  contraiy  both  to  tl 
the  practice  of  the  constitution. 

Tho  courts  at  Westminster,  however,  may  judge  of  the  privilege  of  parlia 
it  is  incident  to  a  suit  of  wliich  the  court  is  |)Osse8sed,  ami  may  proceed  t 
between  the  sessions,  notwithstanding  appeals  Iwlged,  &c.  2  St.  Tr.  06,  209. 

"  This  sentence  seems  to  imply  a  discretionar}''  i>ower  in  the  two  houses  of 
which  surely  is  rejuignant  to  the  spirit  of  our  constitution.     The  law  of  pt 

Eart  of  the  goneral  law  of  the  land,  and  must  be  discovered  and  construed  I 
iws.  The  meml)ers  of  tlie  respective  houses  of  parliament  are  in  most  in 
judges  of  tluit  law:  and,  like  the  judg«*s  of  the  realm,  when  they  are  decidin 
laws,  they  are  un<ler  the  most  sacred  obligation  to  inquire  and  decide  w! 
mutually  is,  an<l  not  wliat,  in  their  will  and  i)leaimre.  or  even  in  their  reason  i 
it  ought  to  he.  AVhen  they  are  declaring  what  is  the  law  of  parliament,  the 
is  totally  (lit!erent  from  that  with  which,  as  legislators,  they  are  invested  wl 
framing  n<'W  laws:  and  they  ought  never  to  forget  the  admonition  of  tho 
patriotic  Ciiief  Justice  Lonl  Holt, — viz.,  "That  the  authority  of  the  parliav 
the  law,  ant  I  as  it  is  circumscribed  by  law,  so  it  may  be  exceeded ;  ana  if  the 
those  legal  lMiun«ls  and  autliority,  their  acts  are  wrongful,  and  cannot  be  j 
more  than  the  a<-ts  of  ]>rivate  men."  1  Snlk.  SOS. — Christian. 

In  the  late  ca-se  of  Stock<lale  rs.  llaiLsard,  (7  Car.  &  Payne,  737;  0  Ad. 
Ad.  &  Kl.  '1')?k)  the  extent  to  which  the  courts  of  justice  can  take  cognizi 
even  control,  the  privileges  claimed  by  the  liotise  of  commons,  has  unde* 
discussion.  The  circumstances  of  tliat  case  were  briefly  as  follows.  Th 
commons  ordered  a  certain  report  to  be  printtni  containing  matter  refl« 
Stockdale,  wliicli,  if  printed  by  any  ])rivate  person,  would  have  been  a  lib€ 
publication  Stockdale  brought  an  action  against  Messrs.  Hansard,  the  prii 
iiouse  of  commons.  They  pleaded  that  the  documents  in  question  had  boe 
by  them  under  the  direction  of  the  house  of  commons,  and  that  tho 
resolved  tliat  the  ])ower  of  publishing  such  of  their  rejwrts.  votes,  and  pre 
tliey  thouglit  conducive  to  the  j)ublic  interest  was  an  essential  incident  tc 
tutional  functions  of  parliament,  more  especially  to  the  commons  house  of 
as  the  representative  portion  of  it.  ITpon  demurrer  to  this  plea,  the  cour 
bench  was  called  upon  to  decide  whether  a  court  of  law  is  or  is  not  excli 
law  of  parliaiiK'iit  from  the  consideration  of  a  privilege  claimed  by  a  forma 
of  tlie  house  of  ci^mmons  an<l  s«»t  up  by  their  printer  as  a  .justification  of  a: 
wise  unlawful.  Aft«»r  a  full  and  accurate  examination  of  all  the  authori 
subject,  an<l  the  mo^^t  anxious  consideration  of  tlie  arguments  pressed  upt 
the  attorney-general,  the  four  judges — Denman,  C.  4m  Littledale,  Pattesoi 
ridge — were  unanimous  in  oviM'ruling  the  defence  set  iip  by  Messrs.  Hai 
judgments  deliven'd  by  these  eminent  judges  carry  conviction  to  every  mine 
legal  correctness  an<l  the  soundness  of  the  constitutional  principles  on  whi 
based  are  now  universally  «<'knowledged.  In  consequence  of  this  decisio 
(.'>  &  4  Vict.  c.  9)  was  passed  for  the  special  protection  of  all  persons  publis 
mentary  reports,  votes,  or  other  jiroceedings  by  order  of  either  house  of  j 
Haruravr. 
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ra^  pririti|i:illy  ostaMislu^l,  in  onlcr  to  proto^t  \tn  TnomlK?r?».  not  only 
iZ  iu-*U-<vtl  f'V  ihfir  t'i'll()W-Mi]hjiH.*trt,  hut  iiUo  more  i-spoeially  fnuii 
[•n^-M*.!  hy  tlif  |M»Wfr  of  llu»  rnnvn.  It*  tluTi'tbrc  all  the  privile^i^s  of 
it  urrt-  oiuv  !•!  U*  net  df>\vn  and  aHcvrtaiiied,  and  no  {irivilo^^L*  to  lie 
iQt  wli.-it  wa>  r^»  iU'tincd  and  flotonniniNl,  it  wen*  ousv  tor  the  executive 
<lr*.  !•«•  (te>me  nt'W  r-a>e,  not  within  the  line  of  privilefi^e,  and  under  pnv 
n>*>:'  Til  h:ira'«-  any  refraciorv  memU'r  and  vi(»latu  tho  free<loni  of 
t.  Thf  •!: lenity  ami  inde)N*nden<'e  of  the  two  Iioum*m  art*  then*tore  in 
i*ijn-  |in"MTVt-<l  l»y  krrpin;;  their  privilei^eB  indetinite."*  Some  however 
•n*  ri'it"ri»iij^  priviii-::!*!*  of  ilu«  mem  hern  of  either  ht»iiH<.»  are,  privilepi 
<if  |M-p^in.  Iff  tli*'ir  ilomeHtics.  and  of  their  lands  and  f^vhU.**  A,-*  U> 
invi..^.-  «if  •|NMih.  it  i««  dtM-hiivl  hy  the  statute  1  W.  and  M.  nt.  li.  e.  2, 
I'u*   i.lMrt.*>*>  lit  till*  )K'o|)le,  "that  the  freedom  of  h|KHM'h,  ami  dfhale-. 

•  iiii.j»  iti  parluiiiii'ht.  oiiixht  not  to  In*  ini|H'ai'heil  or  <|U(*Htione«l  in  any 
.w  «•  oiit  fif  )i:irliaiiieni."     And  thin  freedom  of  s]ii.*e('h  is  |Miniru!:irly 

•  •:  *\f'  kiiii;  in  )N'r«iiii,  hy  tlie  siHndcer  t>f  the  lioaM*  of  etimnmus,  al 
I J  'ii  t  viTv  ijt'w  )iarli:iineiit.^  S*»  likewise  an*  the  othor  j»rivilr;^e^.  of 
I  r\:ri''4.  hin*!'^.  ami  Lro<>d>:  whieh  urv  immunities  as  ancient  as  K*l- 
• '■■!»: r;  ill  Mliivm*  laws  J)  •we  tin<l  this  prei-ept,  •'<!  /  Kyii**»/'iAi     r.i..- 

.•M"'  *«'/■'.•! "/tiff  .fi/if,  x/ff  ptr  fif  qui'f  iitf**niln/n  hahuf  rint,t^\t  jttimMti     •• 
*  I  !•-•.  in  the  oil  <ii»thii*  coii*«ti  tut  ions.  **trttn>i»tur  htrc  jut.r  rt  ^ruritnM 

/..-•M  ./»r»,  ri,nr,,.ti(.i  fttfni  futuitu.'\ii )  This  in<-ludcd  tormerlv  not  onlv 
|p»ni  iiii'irui  viiiiiiKi'.  hut  al^)  fmiii  lepd  arre^ln,  and  si»izun*J*  hy  pn»- 

tho  ciiiirt'i  iff  law.  Ami  Mill,  t<»  a>sault  hv  vioU-nee  a  meniU'r  of 
%\  ••r  h:N  menial  s<'rv:int,  is  a  hi«^li  «-iiniciii|tt  of  ]i;u'liament.  antl  thert* 
mitii  the  ut!ii<v«t  >fViTity.  It  has  likewi-c  j»eculiar  jM'ualtieH  annexiNi 
i«  miirl-  of  law.  hv  the  7«taluti*s  ;>  llfiir\-  I V.  c.  ti,  and  11  lien.  VI.  e.  11. 
n  a!iv  laeniher  i>tvitlierhouoehe  arrc>ti*«l  and  taki-ninti>eust«Nlv.  unless^ 
nd;t  Tat.l.-  nTfrni  »•.  wit  hoist  a  hre:u'h  of  the  privilcire  of  parliament.*'* 
I'liirr  ]:'ivi!i*:;i>  whii-ii  thM'oi^ite  fmrn  the  mmmon  law  in  nuitlers  of 


•  •)•«.  .-'.  i!:>iii'i  .it -•%-•',  u{M»fi  till*  |irivili*::«'^  III  |Mirh.ini«*tiT.  th*'  •ditor  i«  oMijfil 
■r.:  •.  1-  ir:.."l  •;  ij.-.  M*' r.ilili>it  \>MX  thitik  t ii.it  •!•  .i:!!!—  .iii'i  itTtaitit)  jilf 
:.•  ■■    111  liir   i.''iTT\    iij    r,»!ji;-lj!ii»  II.      M;.  "•.•■i_\    .in*!    i;:ifii'aiii*i>  arc   lL«' 

?.'       ■    -.'••■'••.■    -ri    -T.  I  "lix  ■  :  \ .      Ilow  I  .III  t  ij!.:-  .Liii  ]  ::vilf  jt--  |i«»  f|.ii!ni».I 
i    '.'.■--    r'i'\  :«!#•  .i-i^Tt  r.ii«-i|  .iri'l  tlrtiiM-'r.'      I'li'*  |r:\  ilcji**  «•{   I'.irli.iiiuMit, 

■  -  ■.•  iT.".  ■  -  i»t  til"  «  fiuii.  .ir«'  t/i.'  rJL'ii!''  :»ul  I  ri\  :i«  .'••»  i»f  tlM»  j»*s»j.lJ».     'rii»»v 

•  ■'<•■  i  rTi.:i-i  I  ;  ilj-K-   )-t«uiiii.i:-i-*«  «ii;'  li  .itloi'l  tli*-  LT^Mti-t  >h:ir«' "I  #i»«'urity 

•  ■   ui  i    •>ii>'!;>.>  !ir.  \rii.i  iii.iv  i jiktUv  iiiiurf*!  \*\  ili«-ir  ••xtfii^inii  ii«  tiidr 

i '.•■  I  :;\:i»j«-«  ••:   Tl.i-  \\\t\  limi^i''.  niijlit  i-t-rliiiiily  !•»  !•••  -iH'h  n.o  will  ln-^t 
•■  >i  .vt.--,  .iii-i  ,;i>i'  |it'iii|i-ni-i-  <ii  ti.i".r  tlft  :i(»-o  iiii«l  roinii-:!-  vritii'iut  oiidniictT- 

•  :>.    .  '■  '!'.        }'■-:!    .t   ti.>-\  .i!-i*  !«tt  iiMii'i  T.iiii  ami   iiidi'tiiiitf*.  may  it   not   f>p 
■.  •',  j.i  •■  ?f.  .  til, If.  »iiitii'r  tlio  ii!i-tMii>»  lh»ii'«»t'.  liio  i»'trai't»»r%'  nit-njien^  niav 
»■  \»-  •■i'..\  ■•  J-  ■•.! i  r  and  VI  ilati-  iln*  tri'«*<it»rn  "t"  tlit»  fM-ii|>i*> ; — f  ^HRi^Tl  \n. 
:%.!«■.:■-*  -•:  •l"Xu* -*:4--.  l.iiiil-.  uii«l  pi*ids  art*  lakfii  an4iy  ly  I'Miiii.  HI.  c.  ■'»<>. 

it  -r*  %v  \  r-'ir« "viia'-vo*  "j^liall.  in  nil  ran*-*  <»\i^«^fit  tr»«n*«.ii.  fi-lmiy.  nnd 
"•;••  J-  i«  ••  \-'  |'r:v!l--jf  ■!  from  a::***!  «liirini:  tlji»:r  j'fi'ii'I.'ilii  «•  at  lln«  ^••^••iftli  of 
<  T.\>    ti  >->•-<>.  .iifi  :n   k*r>.ii^  (iiiifid  ii'tiiiTiim;  tmia  xim  -.iiuo;  nnd  f«ir  nnr 

■  i-'  !!•    in  i.'-.iT  h«  ii""  t !»♦•>■ -Jtiill  imt  i-o  «(ii«-<«titMi«'d  in  miit  othnr  ji|ft»*f." 

;•   p:  \  4»'ii'  -I'l"-*  iiiit  •■\it-iid  t«»  )tiiilii'ati«>ii  *»f  tJu*  «|wi»'-h.    1  Sand.  I."..*.    Tlif 

•  r.    I  M    A  ^.  ".T.i.     Tiii-  kinj  •  •.  I^»nl  Ai  MiL'd'in.  I  Kf.p    H.  LlV.. — f'lurrr. 

•  ■■:i.:n'»n  'a».  ii.t-p.  nf  tin"  r-  aim  t-T   hJiL'Iiiii>l    »» *'*■*.  •'•-.  '.•  •''».  4'».  a.  •*»*».  a.  Il.»>> 
•f.   i::.'^.    J  >a.k.  'ili:.    -2  II.  W^w.  'JTl*.     ■.  i:ii.*t.  IJT.  nnil  iH#T.«ir-.  wlii'iln  r  \'\ 
ATT.Aj'.  f«*.  ••.■    '.J.     ^tT.  k.-|..  -J-'iL*.      I  V.-ifci.  I'."*.     ::  llian.  ru*.  'Jllt.i  ar*>  o'li 
:ii«  .-•-l  fn>iii  »rn*«t<«  in  fivil  •iiif«.  nn  in'fniint  •>(  thfir  thtrnity.  aii-l  1if4'Aii<'<B 
|i|f»»<-l   to  ha\«*  «iitn«  i«*nt   priifHTty.  ^y  wliirh  llie%'  nmr  !•«•  ri»ni|M-lI.-i|  !•»  ii)»- 
h  (Tix  iN-ifi'  i«  «-\tf*fidt«i  liy  thf  urt  nt  uni«'n  with  Scdtlaml  ••'>  .\iin*\  «*.  *<.  art, 

V'tr*.  I»»*i.  'J  Str.  '.''•••i  t^'.'Niiti  li  \*9n^rn  »w\  iKs-n^^-M** ;  and  *»v  thf  wt  of  iinii>n 
4  :j  a  4«»  !«■•*.  III.  r.  fiT.  nn  4.  .<••♦►  7  Taiini.  ft7*.».  I  Mnoro.  4l'.».  S.  I'. .  f.> 
and  {•-••rt'^^cji.     And  ili«-v  urc  not  luhlo  lu  li*  altaehed  for  Ihe  Doii-|ui%'iuriiC 
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civil  nVht  are  now  at  an  end,  flave  only  as  to  the  freedom  of  the  men 
8011 :  which  in  a  peer  (l>y  the  privile^ife  of  peera^)  is  forever  sacred  and 
and  in  a  commoner  (by  the  privilege  of  parliament)  for  foi-ty  days  i 
prorogation,  and  forty  days  before  the  next  appointed  meeting ;(6)  wh 
m  etiect  as  long  ai^  the  parliament  subsists,  it  seldom  l^eing  prorogue 
than  fourscore  days  at  a  time.  As  to  all  other  privileges,  which  ok 
ordinary  course  of  justice,  they  were  restrained  by  the  statutes  12  m 
2  and  3  Anne,  c.  18,  and  11  Geo.  II.  c.  24,  and  are  now  totally-  abolished 
10  Geo.  III.  c.  50,  which  enacts  that  any  suit  may  at  any  time  t 
against  any  peer  or  member  of  parliament,  their  servants,  or  any  oti 
entitled  to  privilege  of  parliament;  which  shall  not  bo  impeached  or  < 
jiretenco  of  any  such  privilege;  except  that  the  person  of  a  mem 
iiouse  of  commons  sluill  not  thereby  be  subjected  to  any  arrest  of 
ment.  Likewise,  for  tlie  benefit  of  commerce,  it  is  provided  by  Btal 
III.  c.  34,  that  any  trader,  having  privilege  of  parliament,  may 
*irn  *^^'*  legjil  process  for  any  just  debt  to  the  amount  of 
^  unless  he  make  satisfaction  within  two  months,  it  shall  be  ' 
act  of  bankruptcy;  and  that  commissions  of  bankrupt  may  be  issn 
such  privileged  traders,  in  like  manner  as  against  any  other. 

The  only  way  by  which  courts  of  justice  c*ould  anciently  take  cofl 
privilege  of  parliament  was  by  writ  of  privilege,  in  the  nature  of  a  i 
to  deliver  the  party  out  of  custody  when  arrested  in  a  civil  suit.(c) 
a  letter  was  written  by  the  speaker  to  the  judges,  to  stay  proceeding 
j)rivileged  person,  thev  rcjwted  it  as  contrary  to  their  oath  of  offic 
since  the  statute  12  ^V.  III.  c.  3,  which  enacts  that  no  privileged  p 
be  subject  to  arrest  or  im])risonment,  it  hath  been  held  that  such  i 
regular  ab  initlOy  and  that  the  jjarty  may  be  discharged  u]K)n  motioi 
to  be  observed,  that  there  is  no  prece<lent  of  any  such  writ  of  pri 
only  in  civil  suits;  and  that  tlie  statute  of  1  Jac.  I.  c.  13,  and  thi 
William,  (which  remedy  some  inconveniences  arising  from  privilc 
liament,)  speak  only  of  civil  actions.  And  therefore  the  claim  of  pri 
bei»n  usually  guarded  with  an  exce])tion  as  to  tlie  case  of  indictable 
or,  as  it  has  been  frequently  expressed,  of  treason,  felony,  and 

(»>  2  LfT.  72.  (•>  Ptni.  flfiO. 

{•)  Dyer,  AO.    4  Prrn.  Bm,  I\irL  767.  (/)  Gum.  Juar.  17  Aug.  IMl. 

<*)  Lwtch- 4h.   Nuy.Ka. 

of  monov,  purnuant  to  nn  order  of  nisi  prius,  which  has  been  made  a  rule  of 
Falkland'8  case.  K.  30  <Uk).  III.  K.  B.  7  Dumf.  k  East,  171,  and  see  id.  448 
privilege  will  not  exeni})t  them  from  attach  men  t8  for  not  obeying  the  pi 
courts,  (1  Wills.  ;^32,  Say.  Jlop.  50,  S.  C.  1  Bur.  631.)  nor  does*  it  extend 
hv  marriage,  if  thov  aftoi-wards  intermarry  with  commoners.  (Co.  Litt.  16. 
4  Co.  118.     Dyer,  7"9.) 

Whore  a  capias  issues  against  a  peer,  the  court  will  Htet  aside  the  proceed! 
gularity.  (4  Taunt.  TiihS. )  Hut  it  socniK  that  the  eiheriif  is  not  a  trespasser  fi 
it.  (Dough.  671.)  However,  all  fwrsons  concerned  in  the  arrest  are  liabl 
ment  hy  the  resi»octive  hous<»s  of  )»arliament.     (Fortescue,  165,  ante,)    . 

By  the  law  and  custom  of  jvarliament,  meml)ers  of  the  house  of  oommoi 
loged  from  arrest,  not  only  during  the  actual  sitting  of  parliament,  but  for  i 
time,  sufficient  to  enaltle  them  to  come  from  and  return  to  any  part  of  i 
Ixjfore  tho  first  me«>ting  and  after  the  final  dissolution  of  it.  (^tat.  10  Ge 
2  Str.  985.  Fort.  IW.  Com.  Rep.  444,  S.  0.  1  Kenvon,  125.)  And  also  ib 
(2  3-ev.  72.  1  i'lian.  Cases,  221.  S.  C.  But  see  1  Sid.  20)  after  every  pror 
before!  the  next  at>i>oint«vl  me«*ting:  which  is  now  in  eflect  aa  long  as  the 
exists,  it  iM'ing  t«ol<ioni  prorogu*.'*!  for  more  than  fourscore  days  at  a  time.  {] 
165.)  And  the  courts  will  not  grant  an  attachment  against  a  member  of  1 
commons  for  non-i)Aynient  of  money  pursuant  to  an  award.     (6  Dumf.  &  Em 


988.) 

opinion  that  it  continued  for  the  numlier  of  days  the  members  received  v 
dissolution,  which  were  in  profMrtion  to  tlie  diHtance  between  bis  home 
where  the  parliament  woa  held.    (4  FarL  Writs,  G8.)— Cunnr. 
180 
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he  fM>a/-e.<  y)  WluTehy  it  Hoenirt  to  have  boon  nudorst^xxl  that  no 
krt  allow tth If  to  till*  uieiiilK*rs,  thuir  taiiiilien  or  Hrr\'anl8,  in  any  crime 
ior  all  irriiui'f  an*  tn^atcii  hy  the  law  a^*  hciii;^  contra  pa*'rin  domini 
in^taut*t*«  havo  not  lMH*n  wanting;  w heroin  privile^ni  pci'MtiuM  have 
U<«i  III'  DiifiiifinfMKirM,  ami  conmiittotl,  ur  |»n>Kitcuted  tu  outlawry, 
niiiMiu  of' a  iH*!v«ion  ;i /i )  whioh  pnu'eifilint;  hari  atUirward^  reeeivud 
1  and  a|i|ini)iation  of  |»ariianit*nt.(/)  *To  whirh  may  bo  r^i^j 
A  ti-w  vrurn  ii:;ii  the  CUM*  ul'  writin*;  ami  |mhlirihin^  siKiitiouH  *- 
»i>lvi*«|  |iy  In  I  til  houM.'rt>,A')  not  to  I  to  entitled  to  privile^^e;*'^  and  that 
a|i*in  wliirh  that  vut^*  |>ro<.'ei*€le<l( /;  extended  ei|nally  to  evia*y  in- 
iK'f -'  S'l  that  the  fhicl',  il'  nut  the  tMily,  |>rivile;;e  of*  ])arlianient, 
«,  iH*Lni*«  t«i  U*  tlii*  ri^ht  of  reeeivini;  ini mediate  inlormation  of  the 
It  ur  df  tent  ion  of  any  nienilK*r,  with  the  reu.son  for  which  ho  iri 
pnutii't*  that  is  daily  used  n|H>n  the  r<lii:hti.*st  military' aoeuHat ion, 
ti>  a  trial  hy  »  eourt  martial  ;(i/0  and  whifh  in  nM-o;^)iseil  hy  tho 
mmrv  !*tatiit4's  for  Mi**|M*ndiii^  the  hthvaa  Ofrpu^  aot;(M)  w hereby  it 
tiiat  iio  nieniU*r  of  cither  houne  nhall  Ih.*  drtaineil  till  the  n]attt*r  4>f 
ifkd^  «ii^|NTti*d  U'  first  eornnuinieated  to  the  house  of  whieh  he  irt  a 
1  thr  <'i>ii-**iit  of  the  said  houst*  obtained  for  his  eoiiimitnient  or  do- 
it vt't  the  u^atfe  has  unitiinnly  been,  ever  ^inre  the  revolution,  that 
it-ati<»ii  bus  hrt'U  >ubsei|uent  to  the  arre^^t. 

the  •^tl«•r:4l  heads  of  tlu*  laws  and  euMoiim  relating  to  parliament 
*  one  aiTi^rftfale  Inxly.     Wo  will  next  jmMHfd  to 
iW»  and  cu<«toms  n*latin^  to  the  house  of  h>rdH  in  ]Mirtieular.   ThoHO, 
r  their  judirj:il  eap:i<'ity,  whieh  will  U'  nion*  pn)|H'rly  treated  of  in 
J  fourth  btMiks  of  these  Common tarieri,  will  take  up  but  little  of  our 

im-ient  privile^»  iri  that  dedareil  by  th*'  charter  of  the  foroBt,(o) 
parliament  \i  Jlen.  III.;  viz.  that  every  lonl  spiritual  or  tem|)orai 
•I  pariiument.  aiitl  pa^sini^  through  the  kini^V  ton*sts,  may,  IkiUi 
n-iurjiiii^.  kill  -nif  «»r  two  of  the  kihi^V  di-rr  \\  ithout  *war-  p»  -^^ 
■  «»l  thf  i«»ri -TiT  if  he  br  present,  or  in  hi«»winir  ii  horn  if  ho  *• 
iat  bf  niav  not  >e«*in  to  take  the  kinir's  veiiinitn  bv  Mealth. 
It  pla<v  they  have  a  ri^ht  to  l>e  atti'ndi-il,  and  roii>tantly  are,  by 

f  th url  of  Kintr's  Heneh  and  Coninion  l*h*a«*.  and  sin-h  of  the 

•»  Kx<  lj«'«jiii'r  a*4  an*  iif  the  do^i^e  of  the  eoit".  or  have  U'en  made 
law;  a**  liki-wis*'  by  the  kind's  learntM]  counsel,  bein:;  Serjeants, 
iia^ti-r-*  '*t'  the  eourt  oi'  ehaneery;  for  their  advice  in  ]Miiiit  of  law, 
i:rf.»U'r  dignity  of  their  pn>eee<lin^s.  The  scer^'taricH  of  Htate, 
•rrii'V  and  ?»<ilieitor  irenenu.  w«*n'  also  used  to  attend  the  house  of 
ivf  to  this  day  itoi^-ther  with  the  jmlires,  kc.)  their  rt»i;ular  writa 
i*-ii.^d  otiT  at  tin*  lH'L;iiinin<7  of  every  parlianitnt.(y<>  ni!  tratiandum 
fiy- fi  .'.  nlum.  thou:;li  not  nd  mnsffifit  wfum ;  but,  whenever  of  late 
av.-  l-.ii  iiii'Mibi-n?  of  the  hoiisi*  of  eonnnon^..  ^ »  their  attendance 
If-n  into  di*u-c.* 

■  J«r   J'V»t.  I<T>.  (•>  Parlli-nUrlT  IT  (iM>  II   r.fK 

:r  ,,  s  .-     \    -!«-rjlLiTm  IK!.  i-jT  U. 

Hftt   l*.**  ir  ^*lJ»l.  .1  II  r   VM.  r  1".    Smith**  r.^nm-'DV.KXr. 

%«     U«1*'J«'   di.VT.17uL  3.    V.»ir.  .v>1.    4  li»t   4.    ll«l»  •>€  IWl.  I4ti. 

•  ..I  ifipM-  ('■•III.  J.>ui.  II   Apr.  I'll.     <«  r«i'.  lAJi).    in  Prb. 

kpt   ••'1  I*\iV    4  lD*t   4" 


ity  liA'l  J-H.fi  fli'tiTniiiu'd  n  ^hnrt  timi»  lH't«in»  in  th«»  raso  of  Mr.  Wilkt*«i  \y 
» ju«ljm«*nt  of  I«<jrd  r^nidon  and  the  (*ourt  of  dunninii  Ploa^.   2  WiN.  i^'il, 

Aift-  i>f  th»»  j»r'»t«'«t  ujiriii  this  oora^ion  is  rt'miirkii)«ly  nor%*ou»:  ami  tho 
•Tour  of  firivil**^.  <*v*Mi  in  the  ctu*e  of  liliol.  uro  highly  anplioahlt*  to  asMtt 
»llr.     >•>•  the  «*xtnM*ts  from  the  protect,  p.  ll>,  Howid's  St.  Tr.  W4. — 

il  of  !hi«  attf-ndiinr**  thore  ar«»  «overnl  n»*o|ution»  Wfnre  the  restoration, 
Utom«»y-f«'ti«'nil  iii<-ap«l*l«*  of  pit  tine  anion  is  thn  eommonM.     Sir  lIoneafM 
<r  for  th«>  I'niriT-ity  of  i»xfonl.  iitt«*rwiird«  b^rtl  Noitin^hnni  and  ehaii 
iftnt  Attornfv-gfncriil  who  i-tgoyed  thut  priiilege.  Sim.  *2^. — Christian. 

1j1 
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Another  privilege  is,  that  every  peer,  by  license  obtained  froA 
may  make  another  lord  of  parliament  his  proxy,  to  vote  for  him 
Benee.(r)    A  privilege  which  a  member  of  the  other  house  can  bj 
have,  as  he  is  himself  but  a  proxy  for  a  multitude  of  other  people.(«] 

£ach  peer  has  alno  a  right,  by  leave  of  the  house,  when  a  vote  j 
trary  to  his  sentiments,  to  enter  his  dissent  on  the  journals  of  the  I 
the  reasons  for  such  dissent;  which  is  usually  styled  his  protest."^    ' 

All  bills  likewise,  that  may  in  their  consequences  any  way  affeoi 
of  the  peerage,  are  by  the  custom  of  parliament  to  have  their  first  i 
ginning  in  the  house  of  peers,  and  to  suiicr  no  changes  or  amendno 
house  of  commons. 

♦1691  *There  is  also  one  statute  peculiarly  relative  to  the  houi 
^  6  Anne,  c.  23,  which  regulates  the  election  of  the  sixteen  rep 
peers  of  North  Britain,  in  consequence  of  the  twenty-second  and  ti 
articles  of  the  union:  and  for  that  purpose  prescribes  the  oaths, 
taken  by  the  electors;  directs  the  mode  of  balloting;  prohibits  the  ] 
ing  from  being  attended  in  an  unusual  manner;  and  expressly  provii 
other  matter  shall  be  treated  of  in  that  assembly,  save  only  the  \ 
pain  of  incurring  a  prcemunire. 

V.  The  peculiar  laws  and  customs  of  the  house  of  comm 
principally  to  the  raising  of  taxes,  and  the  election  of  members  ' 
parliament. 

First,  with  regard  to  taxes:  it  is  the  ancient  indisputable  privileg 
of  the  house  of  commons,  that  all  grants  of  subsidies  or  parliament 
begin  in  their  house,  and  are  firat  bestowed  by  them  ;(t)  although  f 
are  not  effectual  to  all  intents  and  purposes,  until  they  have  tne  ai 
other  two  branches  of  the  legislature."  The  general  reason,  giv 
exclusive  privilege  of  the  house  of  commons,  is,  that  the  snppfiei 
upon  the  body  of  the  people,  and  therefore  it  is  proper  that  they  a 
have  the  right  of  taxing  themselves.  This  reason  would  be  unani 
the  commons  taxed  none  but  themselves:  but  it  is  notoriooB  that  i 

(*-)  ?i>M.  B»i\iii;igf>,  !>.  1,  c  1.  (*)  4  iMt.  88. 

(•)4Iiut.  12. 

■°  And  which  tho  king  bus  sometimes  refused.  6,  27,  39,  E.  III. — Canrr. 

This  liconse  has  long  censed  in  Ireland ;  but  the  proxies  in  the  £ng1 
lords  are  still  entered  in  Latin  ex  iicentia  ro/i^.  This  created  a  doubt  in  Not 
whether  the  proxies  in  that  parliament  were  legal  on  account  of  the  king 
Ld.  Mountni.  342.)  But  this  I  conceive  is  now  so  much  a  mere  form,  tha 
may  be  jiresunied.  Proxies  cannot  be  used  in  a  committee,  (lb.  106.  2 
proxy  cannot  sign  a  protest  in  England,  but  he  could  in  Irelana.  (2  lb.  19 

The  order  that  no  lord  sliould  have  more  than  two  proxies  was  made  2  O 
the  Duke  of  Buckingham  had  no  less  than  fourteen.  I  Rushw.  269. 

A  similar  order  was  made  in  Ireland,  during  Lord  Stafford's  lieutenancy 
like  abuse. 

There  is  an  instance  in  Wiglit,  50,  where  a  proxy  is  called  liUra  aUomt 
fncntum,  wliieli  it  is  in  effect.  The  peer  who  has  the  proxy  is  always  od 
procurator.  If  a  p(H>r,  after  appointing  a  proxy,  appears  personally  m  pa 
proxy  is  revoked  and  annulled.  4  Inst.  13.  By  the  orders  of  the  house,  n 
vote  upon  a  question  of  guilty  or  not  guilty:  and  a  spiritual  lord  shall  on! 
for  a  spiritual  lor<l,  and  a  t«'miK>rAl  lord  for  a  temporal.  Two  or  more  ] 
proxy  to  one  af»sent  peer:  l>ut  Lord  Coke  is  of  opinion  (4  Inst.  12)  that  ther 
unleFH  they  all  concur.  1  Woodd.  41.  In  ancient  times  a  commoner  migb 
as  the  {iroxv  of  a  pocr  in  the  house  of  lords.  See  the  memorable  case  o1 
Naxev,  clerk. — Christian'. 

"  I^ord  Clarendon  r<>lates.  that  the  first  instances  of  protests  with  rosson 
were  in  1041,  f)efore  which  time  they  usually  only  set  down  their  names  i 
to  a  vote:  the  fii>t  regular  protest  in  Ireland  was  in  1G62.  1  Ld.  Ma 
Christian. 

"  **  All  HI  Is  for  raising  revenue  shall  originate  in  the  Ilouse  of  Beprew 
the  Senate  may  propose  or  concur  with  amendments,  as  on  other  faula." 
art.  1,  sect.  7.--SuARbwooD. 
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pciiy  i»  in  ilie  p^iwcssion  of  tlio  Iioiiao  of  lonln;  that  this  property 
Xttblv.  aii(l  taxt'il,  uM  the  pni|K.'rty  i.'t'  tho  t'oiniii(»im;  und  thori'tbre 

*  ii«jt  U-iiii;  tilt*  ji<//#'  |KTHiiif«  tuxod.  this  cuiiiiot  bo  tlie  n^ason  of 
thi*  ^flt  riizhx  of  niif*iii;r  and  hhmIi-IIIhl;  tho  HUppIy.  Tho  true  roa- 
Ihim  tho  hpirit  of  <iiir  ootl^titlltion,  sooiiih  to  he  this.  Tho  lonU 
uaiii-iit  ho roditarv  U^^iy*  en*;! tod  at  ph'u^uri*  hy  tho  kiii^,  arc  RU|>- 
Imhli'  to  \»v  iiit1iirii«*4*d  hy  tho  orowii,  and  whoii  once  inHuoncod  to 
than  tiir  (iiiiiiiioiir«,  whii  aro  a  toiii|Hfrary,  oloctive  InMly,  freely 

hy  thf  |M.*>iplf.     it  Would  thorotoro  U*  oxtromoly  dan^orouA     r*i70 

•»nlf*  any  |h.w«t  of  t'raniini;  now  taxos  for  tho  Hiihjoct;  it  is     '■ 

lit  ih«  y  havo  a  imwcr  of  rojoctiii;;.  if  thoy  think  tho  oommonH  too 

|ipivi«li'iit  in  thi'ir  i^nints.     But  Mi  rou-^onahly  joahaiH  an*  the  com- 

I  vaiual'li*  privih'^o  that  hiTfin  tliry  will  not  Hutlor  tho  other  houtie 

]MfUiT  hut  lliat  *t\'  n'j«-ctiii*r;  thry  will  not  ]»onnit  the  leant  altoru- 

idntt-Ll  l«i  \'v  niadt'  hy  the  Itirds  to  the  ni(»<le  of  taxing  tho  pooplo 

'  Mil:    uiider  whieh  ap]K'llation  aro  included  all   hilln,  hy  whioh 

rt'i-ti'tl  i<»  U*  raJM-it  u|Hin  the  huhjeet,  for  any  ])uriKiM*  or  in  any 

••••vrr:  ritlu-r  li»r  the  exi;x«  neier-  of  ;;overnnient,  an<l  oollocted  from 

I  ill  ir*-rit'nil,  a^  th«*  land-tax;  or  ti>r  private  honetit,  and  oollertod  in 

ar  di-trirt.  a-.  h\    turnpike?*,  pari-li  ratrs,  and  the  like."     Yet  Sir 

ill*  III  n;i-iiii«>n<*  i>n«*  raM*.  liiundi-d  on  the  praetiee  of  parliament  in 

llt-iiry  VI  ..  *r  t  wheri-in  he  thinks  the  l(»rds  may  alter  a  money 

it  i.-.  it  th«*  eiiniiiH'ii-*  i;rant  a  tax.  as  that  of  tonnage  and  poundage, 

.«;  ami  thr  lt>rd?*  altt-r  it  to  a  l<"«s  time,  as  lor  tint  yoarH;  hero,  ho 

,  nit  d  n<*t  Ih*  h«*nt  hark  to  the  funinion**  lor  their  e4ineurrenee,  hut 

till'  P'Val  a— *eht  uitliiMit  lurther  een-ni«inv:  f«*r  the  alteration  of 

tt*ii-i->tt  lit  with  the  irnint  of  the  eonuiiniiH.     Hut  Hueh  an  ex]»en- 

niiy  U-  n- 1 1 -a  ted  hy  the  hini^.  under  (he  pre.se  nt  improved  idea  of 

•  it  thr  h«>u*M'  Iff  i-oiuni<»n*«.  and.  in  anv  ease  when*  a  mcmey  hiii  ia 

thr  •••miiion**.  all  amendment.**  in  the  nto<le  td' taxation  are  sure  to 

I  n-:::iri|  l«»  tin-  iliti'i-n  nf  kijiirht**.  riii/.«-ns,  and  hur^es>es;  we  may 

).« r<iii  t  ••I10....T'*  iIm-  «'Xrn  i*>c  *»i  tin*  dtiiinfratical  part  of  our  iim- 

r  Ai  :t  iiini'Mnny  linn*  ran  \r  no  ix«iei>e  ol"  .sovt-rei^xniy  hut  hy 

:<  h    :^   li.i-   •!<•  i:ir:iii<>n   nt'  thr   ]>r<']»h-'s   will.     In   all   democracies 

i->  •'!   till*  nuii«>(    itii|Hiriancr  to  n-^'ulate  hy  wh«im,  and  in  what 

-'irfniiTi  -i  ari-  to  *\*v  ^ivi'si.     And  tlif  Athrnians  were  so     (-♦i-i 

*  «•!  tii>  pfi  n-LraMvr.  that  a  >trani:i'r,  who  intertin-d  in  tho     '■ 

I  t!  «  )■'■)■!«.  w;i-  |>iiii:>.lit  il  ly  thiirhiv.  -  with  dtnth:  hri-aUM*  sueh 
-:•  I  I..*  I  iTniity  ft  l.i^'h  tn  M-^i-n,  I  y  u^'UrjiiuiT  tlm-^e  ri;rl»ts  fif  pove- 
.!.>  h  111-  1  :i«l  IM»  ti!li-.  Ill  Kiii^iand.  w  h»*re  the  jMoph'  «lo  not  debate 
f  l--:\.  hui  I'V  niii'i-.-i  Illation,  thr  exinise  of  hi?«  sovereitrntv  e<»n- 

1 1 1   r»  |.r. -t  i!:;i'i\»  •^.     Tin'  law**  have  th»-reti»re  very  ^trictly 

fs-r    '.*ur]':iT  ••II   or  ahiiM*  of  thi-i  jM»wrr,  hy   many  halutary   pro- 

■  !*   T:  .i\   '•    p'liHid  tt»  th»>e  thrrr  poiut^,  1.  The  <pialiti(-ati«ins  of 

1*.    'I  Ik'    i|ii:oifuali«<ii>    of   the    ehctrd.      •!.   The    proceedilii^H    at 

\M.'i.  '/  •   V.  »r  I'm.*     t<  II.II  VI.  IT.     n«l  •«•  :h-  answer  to 

thi>  u*  *  \  >.i  ll>  If  ■•.•■■  ViOf  li.  t  "Bi.  Jfur.  J:: .%!  r.  i«;TI. 

,•  ti-  w  •  \:.  !  •).  li  :•■  ill  r.!I-  tttr  imimU.  \  .iviii^*.  ]>rovi.«iniiH  for  tl»»'  j  •N>r,  and 

I.  wi..ih   !.!!-.!..:.-.  t-r  d'lt.t- .ilr  i'mI' It  d   !•»  h»*  rolh  t  lid  :   iilltl   aUo  to  ull 

|4->\iit.ir\  I  •  ii.ut.i-  iiid  tii.<"^  Ji«-  iii;]<«>-*d  (or  oth'Ui'o-.  \'.\  lluts.  Ilo.  |     Htit 

i  It  ;*  ia::  ••!  }i-\i'ii<i  :i^  I'li^Mtal  ^pitit  and  intt-iit,  uht>n  the  nu'iifV  rai.»f«l 

!••  *.].•'  •  ri''« :.. 

X]\-    I*. '11  "S  t-ii"  ml"  t}»i  :•'  Ji.ivi-  !■.■.  n  in.mv  Wiirin  oi^itt-t*  l»'twi««'ii  the 

•iii'i!.'.   •!!  w*i;i*h   tl.i-  liiftff  -» ••in  id\\.i\-   t«»  hiivi*  prrvaiU'd.     So   many 

•.li't  !•  i  *  ■.  Mr.  JI.«!*il.  ill  lii*  A|  (■••iidix  lo  thf  lUi  vtd. 

(H   ]i.  ti itSHiitf  ot  *o  and  'J'J  .\i<iil.    1<n1.  the  p-iu'ial  i{Ui'«tioii  1^ 

(iit'i».:«-  .ftl:iir\  oil  hotii  -ifh'-.  I  lit  I'.irtii  iil.i'Iv  in  tin*  p.irt  ot'  thf  i-onniionA 
:il  'ir-inn  tij*  ♦>  **ir  Ihiniii:'-  Kinch.  thru  alluini-yirenerul, — I'ubi^tun. 
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1.  As  to  tbo  qualifications  of  the  electors.  The  true  reason  of  raq 
qualification,  with  ro^rd  to  property,  in  voters,  is  to  exclude  such 
ai*e  in  ho  mean  a  situation  that  they  are  osteemcd  to  have  no  will  ot 
If  these  iKM'fcions  had  votes,  they  would  be  tempted  to  dispose  of  tl 
some  undue  influence  or  other.  This  would  give  a  great,  an  a 
wealthy  man,  a  hii'^er  share  in  elections  than  is  consistent  with  geiM 
If  it  were  pr»)hable  that  every  man  would  give  his  vote  freely  m 
influence  of  any  kind,  then,  ujwn  the  true  theory  and  genuine  pv 
liberty,  cveri'  moiuber  of  the  community,  however  poor,  should  hav 
electing  those  delegates,  to  whose  charge  is  committed  the  disposal 
perty,  his  lil>erty,  and  his  life.  But,  since  that  can  hardly  be  expected 
of  indigent  fortunes,  or  such  as  are  under  the  immediate  dominion  of 
popular  btales  have  been  obliged  to  establish  certain  qualificationi 
some,  wlio  are  suspected  to  have  no  will  of  their  own,  are  oxd 
voting,  in  order  to  sot  other  individuals,  whose  wills  may  be  eupj 
pendent,  more  thoroughly  upon  a  level  with  each  other. 

And  tliis  constitution  of  suUVages  is  framed  upon  a  wiser  princip 
than  either  of  the  methods  of  voting,  by  centuries  or  by  tribes, 
^ti^oi     Eomans.     In  the  metliod  *by  centuries,  instituted  by  Serviu 

'"J     was  princi])ally  j)roperty,  and  not  numbers,  that  turned  tl 
the  method  by  tribes,  gradually  introduced  by  the  tribunes  of 
numbers  only  were  ivgarded,  and  pmperty  entirely  overlooked, 
laws  passed  by  the  former  method  had  usually  too  great  a  tendenc] 
dize  the  patricians  or  rich  nobles;  and  those  by  the  latter  had  toe 
levelling  principle.     Our  constitution  steers  between  the  two  extre 
such  are  entirely  excluded,  as  can  have  no  will  of  their  o'v^'n:  there 
free  agent  to  be  found,  who  is  not  entitled  to  a  vote  in  some  place 
the  kingdom.     Nor  is  comparative  wealth  or  proi)erty,  entirely  dis 
elections;  for  though  the  riciiest  man  has  only  one  vote  at  one  ] 
his  pro|KM*ty  be  at  all  ditfused,  he  has  probably  a  right  to  vote  at  ) 
than  one,  and  therefore  has  many  re])resentatives.     This  is  the  8 
constitution:  not  that  1  assert  it  is  in  fact  quite  so  perfect(j:)  as 
endeavoui-ed  to  describe  it;  for,  if  any  alteration  might  be  wished  i 
in  the  present  fnime  of  parliaments,  it  should  be  in  favonr  of  a  m( 
repre**entation  of  the  people.** 

^ut  to  return  to  our  qualifications;  and  first  those  of  electors  ft 
the  shire.  1.  By  statute  8  Hen.  VI.  c.  7,  and  10  Hen.  VI.  c.  2,  ( 
14  Geo.  III.  c.  58,**)  the  knights  of  the  shire  shall  be  chosen  of  pe< 

(')  Till'  iMitili'i   nnd   iiitvIliK<Mit  n>ii]i>r  will  unily  thU  of  lutiiinul  mornln  hnrc  too  great  a  te 

oK'«TV:itit>n  to  niHiiy  iitluT  pjirtx  of  thf  wmk  U>fi>n>  htm,  Tho  inmrriitionfl  of  prnctlee  mn  thai  1 

whcrviu  th«'  ctiiMtiliitioii  of  our  lawn  >iiiil  K^ivcniui«riit  hp;  wh«'ii  4;ouip:iml  with  Uw  ff*Ctitnd»of  tibi 

lt-pre!ffnt«il  an  inMrly  :ii>pn>:irhin^  ti)  ih-i  fiction,  witlioiit  liitt*' tin- rli-nroi'M  uf  thi*  uprlng  onimjs 

di<Mc«>iMlixiK  to  tin*  invKliuU:*  tii)<k  of  |Htiiitiii(;  oat  (■iirh  ileviii-  on  those  who  have  poUutod  or  dtalDrtMrf 
tioiu  Bod  curniptiuiw   im  Uii|;th  of  tiiiH^  hdU  h  1uom»  vtue 


**  The  ro]>r('s<>ntAtion  of  the  people  of  Knpland  in  tlie  house  of  oomn 
much  imin-rived  by  the  Kolbnn  Act,  2  and  3  Wm.  IV.  c.  45.  Many  borough 
chised  wliirh.  by  la})se  of  tinio  and  loss  of  trade,  had  become  depopula 
generally  nndcr  the  absolute  control  of  the  crown  or  Bome  nobleman  a 
j)rietor,  and  honcc  well  termed  **  rotten,"  and  the  ri^ht  given  to  wealthy 
places,  siicli  iw  Liverpool  and  Manchester.  The  elective  franchise  was  au 
extended.  Much,  however,  still  remains  to  be  done  in  the  way  of  refo 
house  of  commons  can  be  truly  Niid  to  represent  the  people  of  Enffland.^ 

"^The  1-1  (ioo.  III.  c.  5S  made  the  residence  of  the  electors  an<r  the  el 
respective  counties,  cities,  nnd  boroughs  no  longer  necessary.     It  had 
from  both  by  a  statute  passed  in  the  i  ilen.  V.  c.  1,  8  Hen.  Vl.  c.  7»  tau 
c.  14. 

Yet  in  tlie  year  10*2<>  it  was  determined  by  tlie  house  of  commonB  tliat 
are  only  directory,  and  not  conclusory,  and  the  high-sheriff  of  Leieesten 
sured  for  not  returning  one  who  had  a  mi^jority  of  votes,  because  he  wai 
within  the  county.  The  house  declared  him  to  be  duly  elected,  and  ordei 
to  be  amended.  6  Com.  Jour.  515. — Curistian. 
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kliall  haw  fKM'h<iM  tn  tlio  value  of  tort  v  ^liilliiiirs  hv  tho  vear  within 
,  uhiih  i\*y  r«iiliMM|Mi-itt  f»tatuti's»  I.h  to  ho  clear  of  all  char^^^H  and 
«*\rf*|it  |i:iriiaiii«*ntary  ami  par<K*hial  tuxi's.^  The  kiii;;htH  of  vhiivn 
v-<  ntaliVl•^  tif  thr  laiiilli<ililfi-s,  nr  iaii<h><l  Intcri-st  of  the  kingdom: 
r«  lll^^t  llirrt-tMn-  havr  f>tati'H  in  laiitlH  or  triieiiieiitH,  within  the 
i'M'iii«-il:  lhi"«i'  r-tal«*f«  nni*»t  he  fnvhnM,  that  is,  for  term  of  life  at 
>r  lH-ri.ri<'i:il  li'a-«'»i  tiir  Ion:;  t«Tin?»  of  vears  wen»  not  in  uw»  at  the 
li«  T  -tat lit*-,  :iii<l  V  »jiylinl«h'r?«  wiTi*  then  little  hetter  than  villeiiiH, 
'1*1  :i*h  lit  ujM'h  liiiir  l«)r«l^:  this  t'rt'fliojil  niii^^t  he  of  Ibrty  tthillin;;^ 

•  ;  U-'-auoi*  that  Mini  wniilii  thm,  with  }iniper  in<lii8tr}',  funiinh  all 
int">  itf  lilt*,  ami  rrmlt-r  the  fn-chohhT.  if  In*  phrased,  an  in-  r^i— i 
man  I'or  iJi^li'»|»  Fh'ftw«HMl,  in  his  rhronn-nn  prtTiwfum^  *•  *' 
tlj«*  iM'irifiiiifii/  lit' tin*  jiri'srnt  cmtiiry,  has  fully  ] mi ved  forty  nliil- 
T»-.:u  of  IliMiry  VI.  to  hav*'  In-t-n  espial  to  twrlve  |HMinds /HT  fi/t/iMI/i 
t.  »'i  <4»iiti'ii  .\iin«-;  and.  a^  the  valiir  of  inon«.-y  is  very  eonsidenihly 
t  f  liii-  l>i-lioji  wnitf,  1  thiiik  we  may  fairly  eoneluile,  from  thitf  and 
i.-r.ii.i-'-.  i)i:it  uhat  waN  fi|uivah'nl  to  twvlve  pounds  in  his  tlayt«  is 
III  iWfiity  at   pi'iM-nt.     The  other  less  important  i|UalitieationH  of 

•  t«>r  f  Mi!iti>'*«  iri  Kiiu'land  and  WaU-s  may  U*  eolh*eted  from  the 
•«l  Ml  tJ  ••  maririh  ■  »/•  wlii«h  •liri*«-i.  'J.  That  no  iN*rson  under  twenty- 
f  ajf  -hall   h«-  i-apaMf  of  votifi:;  for  any  nn-ml'iT.     This  extcmls  to 

iitrLilM  r^.  a«  ucll   lor  h"roui;h>  a^  eoimtii'-;  as  dors  also  the  next,    i 

iiti  p.  r-.iii  r<iii\i<-tid  ot'  pi-rjiiry,  *»r  >ui>ornalion  uf  |M-rjury,  shall  !"• 

vntiii^  i!i  a!iy  fltrtinti.     4.  That   no  pcr>on  shall  vote  in  ri^lit  of 

1.  Lrianit-«1  t«»  him  traiidulently  t«i  <jualiiy  him  to  vote.     Fraufluleiit 

•n«li  a»«  •'•■ntaifi  an  airn'i'nn-nt   to  n-^-onvi'V.  or  to  defeat   the  estate 

* 

!!•  h  a^r«-«'ni<rit^  an-  niade  vojil,  and  the  e^^tate  \a  aht<uluLuly  v«wl4^1  ill 
t'l  wL'-iii  Ir  T'  ^n  ;;rau!ei'r  And.  to  ;;uard  the  In'tter  against  Kiieh 
furth'T  |'i-»\  :•!•'•!.  .'i.  That  evi-ry  voter  -hall  have  U'eii  in  the  aetual 
•r  Fi '  I  \'i  «•:  till'  pr»»hi-.  ••!'  hi-  freehold  in  1,1^  own  use  for  twelve 
•iitli-  U  :■;••■.  I  \i  .  p:  ii  rame  |.i  him  hy  de-rrnt.  marriai;e,  marriaffi*- 
w:il.  ••!•  pr"!ii"t;.«ii  !••  a  iM'i.eiire  or  I't^ier.  li.  That  no  person  shall 
HM  •  ii}  an  ahiiuity  *>r  riMit-ehar^t'.  iinli—  reiri-tiTiHl  with  the  elerk 
••  t\\»I\e  i.tliiidar  ni>»nT))<^  iH-i-irr*"  7.  That  in  morti»ai;<Hl  or  trust 
p«  r- ■:!  ill  j"'*«'i-^-i« in,  under  the  ahove-nn-nii«'ne<l  reMrietiiuis,  shall  ' 
te  **  Tfiai  "!:i\  "rie  iiiT'-'in  -I. all  he  adniireil  to  votv  for  anv  one 
ij»  III' ij!.  !•»  pii\eni   the  >plitlin;4  ot  !rieln»i«if.''     1».  That  no  estate 

t'    III    .•    .       1  •  t;     .      ..-.       : II..     U     ::(.'.■   111.  •..'4     JiM.<.  Il.i.  J1.    )'>tf««>.  II.  r.  1\ 


/ 


•  •   WK!!.-. -J  1.1.  i:.i\i:i.  *<'••>.  hold  11  'It  iiitiiiiatfl  tlmt,  )N*f«)rt*  tht*M  nUitutes, 
■i'l  :ri  tie-  .-MMx  «;i-  iiiit**ar\ . — «  iiiir\. 

•  "-v.  i.  II.'.'  fi  \t,"  \.iit.-  ni'i"!  !•••  r«*ei-i\i'  1  .it  ihi»  j"*!!:  I>ut  it  i*  not  conrhi- 
k  o*'  •  ••iiT'.fi.i  i«-)  i>v  ojIkt  evi>ifiirf.  iifNiii  ii  rrrutiuv.  ttr  U'fnre  n  r«miniitt«*«'. 
i'  1!I  .•  'J'i  •  \;r.'..^Iv  -l'' liir»'-  lii.it  |«iil'!it'  ta\«-«  »r»«  ni>t  to  U»  de«»ni«Hl 
Lit*  ..iir  .■!  til-  f-T.it"  :  and  tlnTi'tmi-  iiih*  «Miiilii  think  thnt  the  plain  and  oli- 
It  1.-  M  Ml  ii'l  I  •  .  th.it  wiitTfVtT  a  tif-liiiMer  ha^  :iii  f«ta(e  wliieh  irouhl  yi**l«l 
•r»-  tr..  -i-  ;  t\-'  .ifi-  i-.*!-!.  "i  t«»r  whsi  h  In*  wimld  ri-n-ive  u  r«Mil  of  4«U.  if  hu 
-  h  'T.*'  !'.  Ii-  w-ml'l  ii  ivf  .1  rijilt  !•>  \<t;t>:  y-t  a  eiinnnitte«»  lia- di-eii|t*<l  thnt 
ri!  f.i.  i   .%  T.  M  {»-"  lit  III   !•'•..  I'til  |>.i:d  |iaiiH*li:al   t.ixi'.>  whieh.  addtsl  to  tht* 

•  ^i  :  <  :..   :••;:.. Ill  }■*   .  ii.«- l.tU'li-H'l  ii.ul  ii<>  li^L;  to  \iite.    A  ^trun^iMKH^inion! 

..V...   I,  i-.-'  }..!■!  ilia:  till'  intiit-t  ••!'  a  in-irt.'iije  ii  n  e)uiri!0  whieh«  if  it 
.»!■«•   'iri  4-  r  I  ■   .  I. IS.-  .»■■%. i\  tie-  \'*i»-.  -rti'HiL'lt  iIm-h'  \*  an  iiiteriui*«liat«*  deci- 

•  Tji  !'.^.  .:i  wi.'  !i  111"  •■•iilrar\  w;i«  li»'iil.      U*.  4«'»7. — <*ii«istiin. 

*-■  .ill  .ii.'.'j.M  ■■'  ii  m!h  ii.irt'e  i-"!!!!!!:  I'liT  uf  .1  fret>hoh(  e.otiiio:  antl  if  it  bc- 
t\*  K  ••)  ■  .  it.  'ii  *'X  1  tM  wit  Inn  a  \«-.ir  ••!  th**  fh-etiiin.  ii  eertiHriito  t>f  it  nui>t 
.:h  til-  i  !•  rk  ■•!  ill-  |«Mee  U  fitre  til**  fir-t  *lay  «»f  the  eleetion.     ^(  liiH).  lU.e. 

M-  '-'lii  w^>  li  A  *.i"  imld  i-tiiii-  i«  oplit  mill  ihvidi*«l  hy  the  irraiitor  in  onler 

i.»t.-    ir.'l  r.-T  .-!■.!'.. .11  |'.ii| '..     li  Would  Ih-  hi^rhly  iiiirtM-««n.il»U»  untl  •>>■ 

-*•■  'li  -M.lj  i»  li  -  !••  ••11  -••  •••■i.ii'ii'l««.|  I  tli.it  it  •■xifiid-  to  every  eii«i»,  wh«»r# 
iv.aiid  ut;li-'.i:   .iii\   iMi:i«-iiUi   vieiv  lo  an  i*iKH.-tiun.  i>ureh.i5e?i  a  part  uf  a 


178  OF  THE  EIGHTS  | 

shall  qualify  a  voter,  unless  the  estate  has  been  assessed  to  some  land-ti 
least  twelve  months  before  the  election.*    10.  Tliat  no  tenant  by  copy  \ 

*1'*41    ^^^^  *^^^^^^^  *^  ])ermitted  to  vote  as  a  freeholder.    Thus  mudi 
^     eloctoi's  in  counties.*** 

greater  estate.  It  is  part  of  the  freeholder's  oath  that  the  estate  has  not  beei 
to  hiiu  frauilulciitly  on  purpose  to  qualify  him  to  give  his  vote.  The  one  vn 
Kunie.  was  intcndiHl  for  the  part  retained  by  the  grantor;  for,  if  tlie  whole 
gran  tod  out  thus  fraudulently,  no  vote  at  all  could  have  been  given  for  it. 
puhjeot  tri>ated  fully  in  Mr.  lloywood's  Law  of  Elect.  99.  It  cannot,  I  should 
considered  a  fraudulent  grant  under  any  statute  if  a  person  should  purchoM 
merely  for  the  8ake  of  the  vote,  if  he  buys  it  absolutely,  and  without  any  rese 
secret  a^rreemcnt  between  the  grantor  and  himself. 

But  it  never  han  l)een  supposed  that  this  statute  extends  to  cases  which 
operation  of  law,  as  devis^^s,  descents,  &c.,  as  if  an  estate  should  descend  to  an 
of  females,  the  husband  of  each  would  have  a  right  to  vote,  if  his  interest  am 
•iih.  a  year. 

A  husband  may  vote  for  his  wife's  right  of  dower,  without  an  actual  a8i>igiu 
by  metes  and  bounds.    2<>  Geo.  III.  c.  17,  {12. 

Two  or  more  votes  may  Im  given  successively  for  the  same  estate  or  intei 
same  election;  as  where  a  freeholder  votes  and  dies,  his  heir  or  devisee  may  i 
vote  at  the  same  election.  And  it  seems  to  be  generally  true,  that  where  no 
possession  is  re()uire<l  hy  any  act  of  parliament,  the  elector  may  be  acbnitte 
though  his  right  accrued  since  the  commencement  of  the  election.  1  Doug.  2 
427.-— Christian. 

•This  is  altered  hy  -0  Geo.  III.  c.  17.    The  estate  shall  be  assessed  to  the  la 
months  before  tlie  election,  either  in  the  name  of  the  voter  or  his  tenant; 
Iiits  acqiiirefl  it  by  marriage,  descent,  or  other  0]>eration  of  law,  in  that  case  it 
been  assess«Hl  to  the  hnnUtax  within  two  years  before  the  election,  either  in 
of  the  pH'decessor,  or  p«^rson  through  whom  the  voter  derives  his  title,  or  in 
of  th(^  tenant  of  such  person. 

This  requisite  of  as>«essment  was  intended  to  prevent  fraud  and  confusion,  b 
ready  iiroof  of  the  existence  of  the  estate  of  the  voter,  and  some  mea^urt*  of 
but  it  IS  itself  perhaps  a  greater  evil  than  it  was  intended  to  remove;  for  an  o 
irregularity  in  the  «!*sessriient  operates  as  a  disfranchisement.  Every  freeh< 
wishe«5  to  preserve  tlie  important  j)rivilege  of  voting,  must  carefully  e.xamine 
the  assessment,  when  it  is  stuck  upon  the  church-<loor,  to  see  that  he  is  dnlj 
and  if  he  is  not.  he  may  appeal  to  tlie  c^)mmissioners,  and  he  may  any  time 
apply  to  the  clerk  of  the  ]>e:ice,  and  upon  i)aj'ment  of  Is,  may  examine  the 
returned  to  the  sessions:  liut  it  seems  that  he  is  tlien  too  late  to  correct  an  er 
he  has  prcvi(>u«*ly  ajjpenletl  to  the  commissioners;  but  from  tlie  judgment  o\ 
mi^sioners  an  «pi»eal  lies  to  the  next  ([uarter  sessions. — Christian*. 

*»By  22  Geo.  111.  c.  41,  no  person  employed  in  managing  or  collecting  the 
excise,  customs,  stamp**,  salt,  windows,  or  houses,  or  the  revenue  of  the 
or  in  conveying  of  mails,  shall  vote  at  any  election,  under  a  penatly  of  100/, 
<loes  not  ext<'n<l  to  eon imi>sion el's  of  land-tax,  or  jK'rsons  acting  under  th« 
freehold  olliee?*  held  or  granted  by  letters  patent.  By  the  4.'i  Geo.  III.  c.  25, 
of  revi'uue  in  Ireland  sliall  vote  at  ehrctions,  under  penalty  of  100/.  and  be  inci 
unless  he  hold  by  patent. 

Any  person  receiving  alms  or  parish  relief  within  a  year  before  the  election, 
dis<iuuliii<Hl  fiH»m  voting,  exct^pt  he  be  a  qualified  freeholder.  Sim.  Klect.  Law, 
cJiarity  donations,  by  will  annually  <listribut«Hl,  or  otherwise,  do  not  dii^qualify 
Elect  ljii\\\  olo.  II«»yw.  County  Klect.  I^w.  ISO.  And  militia-men.  if  otherwiM 
are  not  di^^qualitiiMl  by  thoir  families  receiving  parish  relief  while  they  are 
service.     IS  (ieo.  III.  e.  .V.>.  s.  25. 

By  tin*  /il  G«'o.  III.  e.  110.  justices  of  the  peace,  and  all  other  persona  emplc 
the  j>oli<'e  act  .'il  (ii*o.  III.  c.  IIU,  are  incapacitated  from  voting,  or  within  8 
after  they  have  quitted  olfiee. 

Kle<»ti')iis  f(M-  cities  ;ni<l  towns,  which  are  counties  of  themselves,  are  under 
name  regulations  ju<  eb»ctions  for  other  counties.  By  the  19  Geo.  II.  c.  28, 
nuist  have  been  in  the  actual  possession  or  receipt  of  the  rents  of  40t.  or  h 
hoM.  twelve  cab'nd:»r  montlis  n<»xt  before  the  election,  except  such  Ireehold  ca 
by  (lese'-nt.  ni.irriago,  d»»vise.  pres«'ntati<m,  or  promrition.  on  pain  of  Buffering 
ties  otd-iined  l>y  the  10  .\nn«*,  c.  2.S.  But  this  act  d«>es  not  extend  to  penion 
right  of  any  rents,  nn'ssuagrs.  or  seats,  belonging  to  any  ollice,  not  unually  < 
tln»  l:ind-tnx.  Tho  statuti's  of  W.  III.  and  10  Anne,  respecting  the  splitting 
plication  of  freeholds  and  fraudeulnt  conveyances,  extend  to  cities  and  towiis 
136 
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L»  «IiTtifrs  tif  ritizt'iis  uiul  hiirm'ssrs.  thoso  siro  Hupposnl  to  be  tlio 
•art  Mr  tr.i'tiri;;  iritori-^t  ot'  tlii*^  kingdom.  Hut,  as  tra«K'  is  i/i'  u  fliu*- 
II ^^  ikiid  ofMitru  ]<iiiir  Hxni  in  a  ]il:ico,  it  wus  foriurrly  \v\\  to  tlio 
Miriimi.  fint  n  iuit*i,  tin-  most  tloiiri?«)iiii^  towns  to  si'IhI  n'|»n.*si*iitu- 
utiiii'nt.  Si  that  an  towns  iiuTua'^i'd  in  trinKs  and  ;;row  |Mi]»uious, 
uilniiiT<*i|  ti»  a  ••liaiv  in  tlic  i(';;i>latiirti.  Jint  the  nli^fortllno  is, 
«Ttt-  1  )mipiii:.'1i->  rdiitiriiicd  t<i  hv  •^iininnMit'd,  as  Wi*H  us  thoso  to  whom 
iii'l  iiili:i!*:t.iiil-  Wi-rc  tran-«l(*rri'd;  i-xcrpt  a  tV'W  wliich  ]K*titioni>d  to 
I'll  •  \|M-ii-.f.  i!ki  11  ii->iial,  nt'  maintaining^  tlioir  monilM'rs:  I'liiir  nliil- 
\**  .It  J  :i^l"vvi>l  I'M-  a  kiiiirlit  fit*  tilt*  >liin>,  and  two  sliiliin^^s  ior  a  eiti- 
■-- > .  uiii<  h  w:i-  till*  rati*  of  waives  ostaldisluMl  in  tho  n^i-xii  i>t'  i*L<lward 
in-i-  till-   nit  ihImto  t«»r  Imihui^Iis  now  l»i'ar  ubovu  u  4uadru|>Ic  pn>- 

•  4  lii-i.  1'*. 


J-  rii-  ■■..-..  AtiI  :ill  •••>rniiit  ]ira<'liri'!*  to  (Mrry  surli  ••IiTtinnt  by  mic>:iiu«  nf 
.  i.i*  •  .ifi  1  r- ijt-<  ii  ir:;<*<  i"-*iiiii;:  «iiit  of  ir*  •'li'iid<i,  huvt*  bi*«-n  put  UfMin  tbo 
k-  .?  •  .irr'.i  d  "11  !••  |''»''iiri*  •■lfi-tiiin<«  !"«ir  I'niinti*"*, 

it.  -ii'ii^.  .iipI  Miii-i  !••  r«iii<«,  luiiiitii'o.  iM>i-r->.  i»i|>i<it*«  n^fii-iriir  tin*  nutbt  nf 
i  iif'  II'  iH'-ti.  ••ii'lnw-'.  f«T-'«»n'»  (-xi'Mintiiiiiii(':itt-(i.  ;»iulty  <»f  I'flnny  or  l-rilwry, 
■J4.     tf  i  «  ii.\hiilii.i>.  nijil*  r  .'»n'.  u  v»*ar  :.'il  (•«•«►.  III.  f.  14i  ai ntin-Iv  rx- 

■  ■  ■ 

tli.*   r  jlif   f.i   V-'!'".      \K\\x    ihi*  <iIiHirf.-ti'r-liir»*  r(tiiiiiiitt«M.>  di'tfrniint-'d  that 

■■  !p-i-i.  r-  .if.-  ••iiiiil.-l  t««  v*iti».      Ili'vw.  KI«'«'l.  I-'iw,  41. 
Hi*-  •!•  !../■  n^  \'\  !•■!!•  i«  |-afi'iit.  or  niitiir:di/«H|  liy  art  nf  ]':krIiMinfiit.  if  t|ii:di- 

r«-»f -.  II.  »v  i-iij-'x  till-  •■!.f!iv«*  fraiirhi>i>.    Sthy  thi^  liMifo.  M.  r. ;;.  fnrfi^n 

ij  \\\  •  ■.•!:-  Ml  :iii  l'!ijli*h  -hill  in  tian*  «»f  war.  I»y  virtUi*  rif  t}i«'  kin^**<  pro- 
\  a\\  f.'fi  .;;ii  rr<iii-.Miit*  and  .ti*WH  ri'oidin;!  *fVrn  Vfar-*  in  aiiv  <if  mir  Ann*ri- 
w;i!i>>iit  i-«  .111!  a^-i  n1  twii  moiitlf*  at  ii  tinio.  Hnd  nil  fiir<'ii!n  I'mti^tanti 
iw»  \tar<i  >Ti  .1  niilit.irv  «Mpu<*ity.  or  iM-iiur  thrff  yt-ar?*  i'iiiiil«>y«'<l  in  lln»whuK»- 

•Lit   .it>«rw.ir'l-  al'-*«'iit:im  th*-in«i*)vi*s  t'nun   th*^  kin;r*r«  doniinioni  fur  mom 

'.  •x-  •■|it  tliH.t'  il'.  i1>1(h1  Jiy  thr  4  *MMi.  II.  r.  iJl,  I  art"  i;i.*./*i.-'.  natiiraIi/«-(L  an»l 
iii.iv  .!•  -(iiL:>-  tip*  riirhi  to  \i>(«'  iit  I'lfrti'iiiH  of  ni'-fiil'tTH  of  |iarlianifiit  in  th^* 

'   I*  I  I*  i-.t'.  Urn  -u'-i'-il'".     .''»«'i«  fiirthiT  ;l-*  to  thi-  <)tialitii-ati<>n  of  i-lottors, 

ri;.ilii-  I;'     I»    '•  t»  1".    -<  'iiin  V. 

•V  ;ii  t!  •■  j  !_••■  r-t'  rr«-«l  to  Kv  lln'  Ii*arii«'d  _jud>r«».  ".ly*!  that  thi*;  ra!«»  i»f  waciv-* 

I. T    ■!  in.'  •!.  :ti'-i  ill. It  it  i-  •'.\p!i"'-«-'l  in  many  r »rd- :  iind.  Ii>r  fxamph*. 

:fi   V'  t   i-\     III..  Hh'-r*-  tlti-  .ii]<iuaiii-i>  i-  tiiadr  to  •iim*  of  th>-  kiiijht'*  U*T  \\\*\ 

■  i  ii- -.  \  11  It  Mr.  rr\nni--  t-mrtli  K'^'i-t^r  «»f  rarliam«'iit.iry  Writ:*  i- I'^-n- 
.  n:.'.  ;•.  :■•  :!.••  iii\.  -t:jaiiMH  itt  tlii*  *iiJ'j«Tt,  an«l  nintain'i  ii  \iTy  ]iarii(-iilar 

r.  -r-  ■  .  ■  !  li..'  wr:t    •'    .  -;. ■.,/...  ff.  '.»*tm,  ■ •»!,  ^t  furj.-t^.tunt,  wliii-li  wa-*  franifil 

■  I  iV  ..  '.:■•:  •'..  w.ij'^.  Mr.  rrvnn*'  )•>  of  o|iiii;on  tliat  tln-r  waL't»?»  had 
.!.  :     \T.  :ii  ki  I  :.!.■*  t  If  «•!  n.itiir.il  i«|nity  and  jii.'tift*  «y<i  rf*-.'i'  ■v.'nwi.-/'on,  •/#'«; 


I 
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r%  ?»:.•■  ''i-'li-r    m*' ■:!!!-  ii-.  "tliat  th»*  lir-t  writ'*  of  thi«  kind  f\t. ml   in  oiir 
-  \  .I'l  v..':.  ..jr  k.nj-  fr.^i  writ*  of  -junjin"!!- t«»  fl«-ii  airl  ■.iii«l  kn!.'ht>.  riti- 

; •  •  '  »v:  ii  «•:!?.  '    ■•ii  i-t  ilnMii  In-ihl*  iif*t  iiiv.nti'il.  i-"!!!  'I.  and  r»M'ord»'<l 

*  !!•  ri    III.  i..*.i:.-  -.%  r...  !i  tI..t«'  an*  n»  ni^'inoriaU  n<»r  fvidi'in'«'i  -'f  fith'-r  of 

■    .:   '.  ••  ■     III-  ■■I  T-  ■    rl-.'    ]i.  -.1    Thf  fir-t  writ*  ilirfct  th--  *h«  rilf  l-i  hay 

;:ii  .!.  '  !' !•  •  :  -r-.  ..♦"  rli.*  «-»initv.  and  ti»  |Kiy  th*-  kni::Ji:-,  »■.■♦■  'i.|'."'.i 

.■  n-  ••  ..;  -  ;'ii?i,  .M-.  «.'-.■  r.<iii'W«-fl  ill  till*  *J.{iI  iif  Kdvv.  1.,  t!ii'-»'  writ'»  i-ini**! 
>.»'..•  *  '■-!  .1*  tii"  •ii'i  '^  rh«-  |<ai  Iiaiii>'nt.  and  w«ti'  ('ontiim>'d  in  tlif  »iam» 
r.-  !'  }  1-1  II  .  \n1.-ii  M'  l*r\iinf  find-  tin*  ••fi."...r.|/'.  ?.  r--^."  wlii.-h  fir"»t  r»'- 
•   •'.••   r- ir- -.  11?  iJ.\.  -  !■•  a  •■•■itaiii  -iin»  I'V  tin*  'lav.  vi/.  4'.  a  dav  for 

I  •  ■  . 

I*.  !  ■-      !    r  •-\-  -x  .•  'i/.-ii  .tnd  Itiirj'--  :   aint  llif)  !»| ••■«■; lit -ti  .il-i  th»*  nimil»«'r 
.     'I  *     '   W...1..II'  •■  \%  I',  t.i  !•■■  mad-'.  I'»'iiij  :u'ir«»  I'r  I'*--  ai'i'irdin  j  to  th«'  ili*- 

r-  •■  •    ;! •   rill  •tin-;  in  |-.iilia!ii'-ri*  and  tin*  intMiilH-r'^  r»'*-I«"ii«'»'.      Whori 

?';•-•    I-   .  r:.i.;i.  •{  itt  rlii-  wrjl.  th»'  ]iar!i,i!iifn*  wa*  h»'ld  xit  Y"rk.  aii-l  t!i»T«-'or»» 
1   r  N'    •l^-l..-»-  wi-rfiiMlv  .il!>i<i%f<I  lilt  ir  wa^i««  ftr  th»*  nind'«-r  fC  iLiy*  ih»* 

•■;  ».'x  -  iv  !■■•  !i  J  -'II ■) i  t't  jri'-nr  n'»  •■\|""n-«»  in  r»'tnrniiiL'  t-*  "h^'ir  r'-i-*-*'!- 

iV  .1*  !}..■  -.iJii'-  !.Pi.-.  tlji'  ni'-tid— p*i  f.»r  thi'  di-tant  «*«(un!:t-.  had  a  j-r 'iHir- 
kn  >•  >:  I  ill*.'  n  I'li'tujli.  fpiin  t)ii«  tiiiif.  thi*  nuinlHT  of  il.ivo  aii>l  a  ••  rtam 
•i  •»»'.:■.  «-\].r»--i-i  i»i  ill*'  writ,  vi-t  Mr.  l*rynin' tiiid**  a  f«'W  in-t.in<-'--  aJ't^T  I  hi** 
\  «  III*  •■  .•  ii  !•■--  -Til  :  aipl.  in  ••n*-.  wliir»»  **u»'  **\'  tlit»  i-onnfy  iij.-tnl-i  r**  ha»l 
!-i-.»i-f  Ii-  '.\  I-  li.iT.  HI  !.ii-i,  .1  knijht.  Hut.  witli  th'»-«*  !"W  •'\«-«|iti«ni-.  iho 
a  vi^nt-mi'-*!  w;rli  litil--  ••r  no  variati  in.    Mr.  IVvnno  Lviy»*i'tnr».'-,  with  ^tvaI 
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j><>rtioii  to  those  for  coiinticfi,  and  the  niiinbor  of  parliament  mi 
since  Forto.sciie's  time,  in  the  i*eign  of  Konry  the  {Sixth,  from  8< 
of  oOU,  exchisive  of  those  for  Scothmd.  Tlic  iiniverHities  were  i 
omjM)wored  to  send  biir«^esflea  to  parliament;  thoui;ii  once,  in  28 
a  parliament  was  summoned  to  consider  of  the  kinji^'s  right  to  i 
were  issued  writs  which  required  the  university  of  Oxford  to  m 
iivKi,  and  that  of  Cambridge  two  or  three,  of  their  most  discree 
lawyers  for  that  purpose. (flf)  But  it  was  king  James  the  First 
them  witli  the  permanent  privilege  to  send  constantly  two  of  th* 
to  serve  for  those  students  who,  though  useful  members  of  th 
were  neither  concerned  in  the  landed  nor  the  trading  interest;  j 

(■)  Pr.vnius  Pari  Writ*,  i.  Jtlo. 

ai>pearanco  of  reason,  that  tlif  nionibers  at  that  time  enjoyed  the  privilex 
only  lor  the  number  of  days  for  which  they  were  allowed  wages,  that  bei 
Hutficient  time  for  their  return  to  their  rr.siK»ctive  dwellings,  (p.  08.)  Bu< 
from  its  nature  and  origin,  did  not  jireeludo  any  otht?r  specific  engagen 
betwft'n  the  member  and  his  constituents :  and  the  editor  of  OlanviU 
given  in  the  preface,  p.  123,  the  copy  of  a  curious  agreement  between  Jo 
member  for  Dunwieh,  and  his  electoi-s,  in  the  3  YAw.  IV.  1-103,  in  whii 
covenants  "whether  the  ]>arliament  liold  long  time  or  short,  or  whether 

{>rorogued,  tliat  he  will  take  for  his  wages  only  u  cade  and  half  a  barrel 
je  ilelivercMl  by  Christmas." 

In  Scotland  the  representation  of  the  shires  was  introduced  or  confi: 
thority  of  the  legislature,  in  the  st^venth  parliament  of  James  I.,  anno 
it  is  at  the  siime  time  expressly  providetl,  that  '*  the  eomnii.-sares  sali 
them  of  ilk  seliire,  that  awe  compeiranee  in  j)arliament." — Mnrra}f*s  iitoL 
It  is  said  that  An<]rew  Marvell,  who  was  member  for  Hull  in  the  parli 
restoration,  was  the  last  person  in  tliis  countrj*  that  receivetl  wages  from  ] 
Two  shillings  a  day,  tlie  aHowanco  to  a  burgess,  Wiis  so  considerable  a 
times,  that  there  are  many  instances  where  boroughs  petitioned  to  be  exc 
ing  memboi-s  to  parliament,  representing  that  they  were  engageil  in  buil 
other  j»ublic  works,  and  therefore  unable  to  bear  such  an  e.\traordinary  i 
on  4  Inst.  3-.)  And  it  is  somewhat  remarkable,  that  from  the  33  £dw.  Ill 
through  the  live  succeeding  reigns,  the  sheriff  of  Lancashire  returned,  no 
t'lU's  stu  hunr  infra  Ojmitotum  LaurastnT^  dc  f/niLug  aUi/ui  rivr^t  !•<■/  hurgctuics  ad i 
( nn  vt'i'irc  Jrhrnt  uh  Jo/c.'/^^  ncc  pjs;noit  propter  coram  dth'difatt'.m  et  pavpirrta 
these  exemptions  in  ancient  times,  and  the  new  creations  by  the  king's 
comnu'ncetl  in  the  reign  of  Rlw.  IV.,  who.  in  the  seventeenth  year  of  h; 
to  tlie  borough  of  Wenlock  the  right  of  sending  one  burgess  to  parliai 
the  number  of  the  members  of  the  house  of  commons  j)eri)etuany  variec 
II.  who  in  that  year  granted,  liy  his  charter,  to  Newark,  the  privilege  ol 
sentatives  to  parliament,  which  was  the  last  time  that  this  prerogtUive  ol 
exereisi'd.  (1  Doug.  Kl.  00.)  Since  the  beginning  of  the  reign  of  Henry 
ber  of  the  representatives  of  the  commons  is  nearly  doubled  ;  for,  in  the  1 
the  house  consisted  only  of  2',»S  members:  20l)  have  since  been  added  1 
ment,  or  by  the  king's  charter,  either  creating  new  or  reviving:  old  borou 
lature  udtleil  twenty-st^ven  for  Wales,  by  l!7  Hen.  VIII.  c.  20  :  four  for  the 
of  Chester,  by  34  Hen.  VIII.  c.  13 ;  four  for  the  county  and  city  of  Dur 
II.  c.  0;  and  forty-tive  for  Scotland,  by  the  act  of  union:  in  all,  80;  ani 
adiled  by  charter. 

Henrv  VIII.  created  or  restoreil  by  charter    4  See  Pre 

Kdw.'VI 48 

Marv 21 

KlizaU'th 60 

James  1 27 

Charles  1 18 

Charles  II 2 

180 

■ 

Parliament  has  created 80 

In  the  iir>t  parliament  of  Henry  VIII 298 

In  all    558    the  pr 
To  the  first  parliament  of  James  I.  the  members  of  the  upper  house 
lower,  37t).    5  IWl.  Hist.  11. — Curi^tian. 
US 
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l-j!-.I.i!Hn*  the  rijlif"*  of  ihi'  n-puMic  of  letters.  Tlie  rlisht  of  elerlioii  in 
'i-  :«  v:irl'>u-.  (ir|M'iiiliii<;  entirely  on  the  rH'Vend  eliiirters,  <'n!4toniHf  un<i 
ui.'Hi-  <i|"  th-  ri'-|K'i'iive  phireH,  which  has  o<T2isioiie(i  infinite  dinputes; 

iiow.  \>\-  ^t:llute  *'2  <ii'«i.  II.  e.  Ii4,  tlio  rii^ht  of  votiht;  for  the  r*i-- 
^i'.all  hi*  :kli>iwe*i  aiMiinlin;;  to  tlie  lurtt  deternnnatioii  of  tlie  house  ^ 
>ui*>ii»  (-firtii-niinir  it.*'  Ami  \*y  the  Mntnte  II  <ieo.  III.  i*.  ir»,  no  freeman 
I  .IV  i-r  l-ipfiiirli  I  other  than  niieh  as  <*laiin  hv  hirth,  niarriai^e,  or  ner^'i- 
■iiail  Ik>  U'lniit It'll  to  vote  therein,  unlens  he  hath  been  a«iniitte<l  to  his 
iA  turi\e  (.ilfh'iar  nionthii  hefore.** 

rxi.  :iE*  to  :hi*  <|iia!itieatiunsi>f  jifrsonH  to  he  viffttl  inenihem  of  tho  honne 
.!ii(>n«      ."^i  me  of  thfse  «lepenil  u|H)n  tho  law  aii«i  eiiMom  of  parliament, 

X  {•}  till*  h'lii-t'  of  eonmions;(^)  others  upon  certain  htatutes.    Ami  fnmi 

I  :i;>;N-ur«i.  I.  Tlial  thry  miiHt  noi  \to  alienii  Inirn//')  or  njinoi-n.^//)    2.  That 

*;-•:    ii'it   he  any  of  the  twelve  judire?*,'*)  he<*anse  thfV  ^it   in   the  lonU' 

ii-r  ti.r  clergy,!  /  » lor  they  hit  in  the  convo<*ation  ;••  nor  p«-r>ons  attainted 

It  *"    i  (•!  Ct.ni.  J -iir.  9  N..T.  l»«i.'i. 

mt    :  ^  {/}  (Vim.  Ji-ur.  i:i  tut.  l:>o.^,  h  hb.  h\y\  IT  J.in.  1m'>I. 


ai     TC  {.•    If--.  'T    ;i    Ll'IIIIIill  I*-t*  ^Il.lil    ■•«•  <•!    «l|il|||<l|1     lli:il     III**   Illl*riI.-«  l>T     ik    |H*lllll>II     l|«'{H'll<I 

tpji-t.  -11  r- »[•■•!. Ill*  til"  rijht  of  cIiM'tioii,  or  tin*  :i|>fx>intiMi  tit  of  tin*  n-tuniiii); 
!i.-  ;.  -f..  I'l  r«-'t'i.ri-  tip*  •■•■nij-fl  ••!'  th«'  ri*».|nM-tivi*  partif-  to  •Iiliv«T  a  htiit«'iii'-iit  «»!' 
i!  f  r  M!.:--li  tiii'i  •  "nti'iid.  jifiri  th**  i'i>niniittiH>  .nhall  th«*n  rt'i^ftrt  to  th«*  lirui>'i*  thoM> 
i,:^.  A.::,  :i..:r  |U'l^rij«T»t  th«»r*-ti]Min  ;  jniil,  if  no  iMT-on  p«'lilio!i  within  a  iwflvi*- 
'  r  w.'f.;:i  {  -'iit"  in  •!  i\-  .ifrt-r  tlit*  oiniMh'iiriMii«*iit  of  iii-xi  ••••-••i««n,  to  oji|mi^i'  ^ut-li 
I::.  It  ;-  tiii.il  aifi  ritiii'.u>i\f  |oicv«T.      lUit.  if  Mhli  a  )<-titiiiii  U*  |ir«*st«iit«-t|,  th<*M. 

!.•     i .".    •:  ]   ■  !.!•  I  ?•■!■  '} "ii-itliTatioii  of  it.  jiiiy  o'jj.  r  i-r  'Mi.  iipfni  hi-*  pftition, 

■  k  i:...:  •   I  :••  <i*-N  i.ii  i\f   I'lijiiii'Mt  :  himI  :i  offoii'i  <  <i!iiTiiitl«-*'  -ImII  In*  a]>|>oiliti*<I. 
Ill  :!•   <  iiii<   ::i.kr.ii>  r  .i-  :ii>-  tir^T.  ;iiii|  tin*  dfri-inii  'if  th  it  i-  •iiiinitt*-o  put^  an  rud 
it'.r.    I.'  J  I*.  Ml  u; Hi  il.r  |-..!tt  in  •(ii«'>'t:ou.— < 'iii:i«i  i  w. 

-  .-  •  ..'-  i  i}.«-  I'.:l..i:ii  ;i.  r.  .ml  it  w!i»  ••(■•Mi-ioiii>«l  \.\  tlii-  i  .ir|H)!.ition  of  I>nrhnrn 
lij-  ii  ■:••    •  \*- f'l  .III  .;ii-ii'-:i.  in  or<i«-r  to  ".♦•rv*-  on'*"f  \\ .iiidi'l;it«*s,  ndiiiittiMl 

I'-nr'i  •-■■•■r:j' ii,  Si*i;««  »'or[-'r:i'i«'ii*  h:iv«'  tli**  | ■•»'.*•  t  "f  ;i<llitittiiiL'  Ii<«n«»rnry  tn'i»- 
i..  I  '^•'i  -  H  ;•••.  Will.  lUt  .iiiv  fir'-viofi- i*Iairii  IT  t'ri-t*-ii>ioii,  :ii«- aihiiitliil  to  nil  th<* 
w-  ■:  r|..  .  I'l-Ta^'-n.  I'ln- I>i:rhiiin  ai-t  !•»«'■  mi  tin*  •!  !■•  i*!-"'!!' t'f  thai  di'^M'rijitioii 
Ii  ilk*  tri-  ,  J-  i.Tiv  I  • -n  •■■■MtiMj'ifd.  tti.it  if  li'«ii>*r.u'v  lr«-«-ni«  ii  are  rriMttnl  for  ilh* 
tr.  •'.  -.  :..■  •■  !".  !■  ;■  .^ii  .  '.. .  :;<'ii  ]'!iri-»*f.  it  i^  .i  !i.i<t  I  uj-'ii  thi*  ri^rlit*  of  «>IiH*tioii : 
I  \\  :\,"  -•  T:::ii'!i  \  c\ ,  a-  i!i  .t^hi-r  •  i***^  of  fr.iiiti.  thf  ;idTni-.»ion  aiiil  hU  tli»'  fon- 

-  -  w-    ...i  f  •■  ii  j!l  .iiii|  vi.-.'i     tliat  Williiii  t}i»»  \»:\r,  l»v  t!i.-  ^tatuT*-.  fnni«l  w;t-i  prc- 
>•  »'.  till!.  .iv»  r  *\\  i!  Tim*-,  tif  "t.itnr.-  Ivfi  ihi*  n«Mf-.^ity  **\'  i  rnvin.*  it  oihui  th«i»i*  who 

i  .1  i'  i:.  :ii  !:.•■  r»- ii<<r>i  im^<*.  i'J  Ikiui*.  *il.i  tIh' ri>iiiniitt*-«' wi^rc  i')*-arly '»f  opinion 
■  •'■•■  •.  *.;■  u  ■•:  •»■  •a'':<>n.il;:y  d.-l  ni>t  lit'  ii^*aiii<«t  fri-«'iiu-ii  mjidt*  a^NiVi'  ii  yi-iir  ln'fttn* 

«  « 

!i-**;.  ■•"  |- •--•■*»:.  Ml  .*  r»*'j':.r'd  fn»in  voti-r^  in  ^nrj  i^'^^tt  nMr«'  tfiroijjh*.  TlitT*- 
'«:  :«•:!:%  !i.i.<-  i  •.•:j.i.*<-t«Minr**  k- •ro'.itrh-  in  Kiiiriand.  1  !^>!i::.  *J*Jt.i  In  th«*''«< 
.!  -  *   \  -'.ii.:  >  ■»!  <  •  II  •!   !  •  04MIIC  t*Mi«-in*'iit,  )ion«i-,  nr  «|M>t  of  }:ri>iini|  ii]ioii  which 

IT.  .1-1    •  ■.•  *.  1.-  h  i-  -• I.     Anv  iiuinhiT  of  iln-f  K-.irL'iiiT'-i'niir"-  ••^t.it**-*  may 

i.  fc-.   I  ;■.  .  II-    |.  r-'Mi.  \*n.i  ii.  iit  any  liin"  h«-S'rt»  a  i*.  iii«  -:•-!  i-li*-iion.  may  U*  r<iii- 

•■    :n»!iv  ■■!   1.:-.  Ii:<-ir)-*,  who  woul  I  •*ii«-h.  in  «-fMi-»*'|"»«  n«'»*.  hav»*  a  riirhl  to  vot»«. 
.    -.!•  ■••-.•.  Ill    I  .  lo>>.  .li  t«>roii^hx,  whiTi*  till-  h<<ii'*«-hi>'i'I'-r'»  or  iiihal'ii.iiit«  of  any 
'•I  :■•'••    '.  !.'■  j  ■r^i'ii  "^hall  hav**  a  M.:!il  t«»  \*»*.»  a-  ••!i«h  intiahifaiit.  uiih'*'< 
«•  '  .  ii.t   1-.  II   r>-M>i«  i.t   :ii  tht*  t^.iiou>;h  !>i.\  moiitli.'^  prt-v  ii>ii'*  t>»  thr  ilay  on  which 

•  r-  :..'  \<!-  — *  iiKi^Tl  \\. 

lT*'v  A  r.  rn:ni:t>«'  «»1    th«'  hnu-i*  of  ronmiofit  df^'idinl   that  a  |»«T^«n  who  hft*l 

y  t**^-?!  3<hn:it«-<l   til  u  iliMt-on'H  ordem  wa.^  faimhif*  tif  Ihmh;:  a  iii*Mnh*T  "f  that 

**.-••  -   I.ud.  -••'•  '      Tho  o'li'hmti'tl  iii-«»  of  Mr.  llorn»»  'r^Nkk**.  wht»  had  tak»'n 

•  •ri-r-  •'.ir!>  in  l:t«>.  \  \i\  wh«>  had  loni;  >ri^i-n  up  tho  clffiiid  I'hanirttT.  hnui^ht 
-••.iMi  1  iliy  lH»for»'  ih«'  Iioii*!'.  and  priMlui'i-«l  u  h'tfi*lativi»  i|i>i*i«ii>n  wliifh  •••I*  it 
ki  r»-!.  Thi*  jp*nt!«M!i  m  h.iviiic  U^-n  n«iunnH|  for  tU«l  .**.iniiii.  and  liik»Mi  hi«  i»»'at. 
;;t:'--*  wa.-*  Bp]«'in'«<l  lo  !«i*uri'h  for  pmodvnti  ri'^pfeting  tin*  vli^*ihiiiiv  of  the 
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of  treason  or  felony, (tj)  for  thoy  are  unfit  to  sit  anywhere.  3.  Tlia 
of  counties,  and  niayoi'S  and  baililfs  of  boroughs,  are  not  elitrible 
respiiotive  jiinH<lietionH,  as  being  returning  offi eel's ;( A)  but  that  shcril 
county  are  eligible  to  be  knights  of  anotlier.(i)**  4.  That,  in  stric 
members  ought  to  have  been  inhabitants  of  the  places  for  which 
chosen  ;(/i)  but  this,  having  been  long  disregarded,  was  at  length  en 
pealed  by  statute  14  ( jeo.  Hf .  c.  [)^.  5.  That  no  persons  concerned  in  the 
ment  of  any  duties  or  taxes  ci*eated  since  1G92,  except  the  commiss; 
the  treasury,(/)  nor  any  of  the  officers  following,(m)  (viz.,  commissi 
prizes,  transports,  nick  and  wounded,  wine  licenses,  navy,  and  vie 
secretaries  or  receivei's  of  prizes ;  comptrollers  of  the  army  accoiintfl 
for  regiments ;  governor  of  plantations  and  their  de]mties ;  officers  of 
^j-p^  or  Gibraltar;  ollicers  of  the  excise  and  customs;  *clerks  or  de 
*  -I  the  several  offices  of  the  treasury,  exchequer,  navy,  victualli] 
ralty,  pay  of  the  army  or  navy,  secretaries  of  state,  salt,  stamps,  uppc 
licenses,  hackney  coiiclies,  hawkers,  and  pedlars,)  nor  any  persons  t 
any  new  office  under  the  crown  created  since  1705,(7i)  are  capable 
elected  or  sitting  as  nu*nibers.**  C.  That  no  person  having  a  pension  i 
crown  during  pleasure,  or  for  any  term  of  yeai'S,  is  capable  of  being  c 
sitting.(o)  7.  That  if  any  member  accepts  an  office  under  the  crow 
an  olHcer  in  the  army  or  navy  accepting  a  new  commission,  his  sea: 
but  such  member  is  ca]>ablc  of  being  re-elect cd.(j?)  8.  That  all  knigh 
shii*e  shall  be  actual  knights,  or  sucli  notable  esquires  and  geutlemeo 

(#>  Cum.  Joar.  21  Jim.  insi).   4  Tnxt.  47.  (<)  Ptit.  6  ft  «  W.  and  M.  c.  7. 

(»;  Bm.  Ahr.L  Pirliim.ht.  7.    roiii..I..«r.  25  Juno,  l«ft|;         i")  Stat.  11  A  12  W.  HI.  c  2.    12  A  U  W. 

14  April.  li'.U:  22  Murch,  lO'J);  1\  4,  15  June,  17  Nut.  ItiSo.  Annf,  c.  7.  V*  ()<hi.  11.  c.  22. 
Ilnle  of  Piirl.  114.  (»»  Stat.  6  Anne,  c.  7. 

(<)  4  lait.  4M.    Whiti'lnrko  of  Pnrl.  ch.  00,  luo,  101.  (•)  Stut.  ti  Anna,  c.  7.  1  Geo.  c.  66. 

C*)  Stat.  1  Hen.  V.  c  1.   23  Hon.  VI.  c.  15.  (P)  Stat.  0  Anne,  o.  7." 

clergy  for  Rdmi.<.«ion  into  the  house  of  oommons,  who  reported  that  there  s 
stances  of  return  with  ))artirular  additions  till  the  8th  of  Hen.  IV.;  for  then 
tice  of  rot  liming  citizens  and  burge.sses  by  indentures  annexed  to  the  writ?  first 
yet  they  find  five  with  the  a(.ldition  of  rleriats.  In  the  course  of  the  disoussl 
question,  the  prime  minister  proi>08ed  that  a  bill  phould  l>e  bmuglit  in  to  d 
clergy  ineligible,  and  by  that  means  to  remove  all  doubts  in  future.  The 
Geo.  III.  c.  73  was  accordingly  ]mK*ie<l,  by  which  it  is  enucte<l  that  no  per** 
been  ordained  to  the  oilice  of  priest  or  deacon,  is  or  shall  be  cajmble  of  boing 
serve  in  ))arlianient  as  a  member  of  the  house  of  commons,  and  if  any  such  \h 
sit  in  the  house  he  shall  forfeit  500/.  a  day,  and  become  incapable  of  holding  n 
ment  or  ollice  under  liis  majesty.  But  the  statute  was  not  to  extend  to  niomb 
that  parliament. — CiiiXTy. 

**Two  <h'cisions  of  committees  are  agreeable  to  what  is  advanced  in  the  tox 
first,  it  was  d«*ti'rmine<l  that  the  sheriti'  of  iW^rkshin"*  could  not  lie  eleeto<l  for 
a  borough  within  that  county.  (1  Doug.  419.)  In  the  second,  that  the  sheriff 
shire  could  be  electee  1  for  the  town  of  Southampton,  within  that  county,  heca 
ampton  is  a  county  of  itself,  and  is  us  independent  of  IIam(>shire  as  of  any  oth 
4  Doug.  ST. — C'hristi.\n. 

^That  is,  while  they  hold  those  offices.     Persons  holding  contracts  for  the 
vice  (22  Geo.  III.  c.  -V))  and  commissioners  for  auditing  public  accounts  (25  C 
5.'J)  are  ineligiMe.    Rut  the  former  statute  does  not  extend  to  corporations  or  c 
existing  at  tlte  )>assing  of  the  act,  of  ten  partners,  or  to  members  of  the  Iv 
whom  ])ii1)lio  contra<'ts  may  devolve  by  descent,  marriage,  or  will,  until  they 
in  ]>osses.«.ion  of  the  same  for  twelve  months.     The  law  is  similar  with  regard  fa 

By  the  ol  (}eo.  III.  c.  IIW.  jnilice  magistrates  appointed  under  that  act  are 
during  the  continnanct^  of  their  office. 

By  the  52  Geo.  III.  c.  114,  if  a  memljer  of  the  house  of  commonB  become 
he  i.s  during  twelv(>  <Ml<'n<Iar  montlis  from  the  is.<uing  of  the  commission,  ui 
supersedfMl,  or  he  pay  his  <M'«'ditors,  incapahlo  of  exercising  his  parliamentary  : 

By  the  6  Anne,  c.  7,  s.  20.  if  a  meml»er  acccj>t  any  office  of  profit  trova  the 
existence  prior  to  170;"))  he  th<»rchy  vacates  his  sejit,  but  he  may  be  reelected. 

A  member  cannot  re«iign :  tlio  only  way  therefore  of  withdrawing  from  par 
to  obtain  from  the  crown  (whieli  is  a  inatt<'r  of  course)  the  stewaHsbip  of  th 
Hundreds.     This  being  (Min'«i<b>re(i  an  otHeo  of  pi\>fit  for  this  purpose,  ia  a  c 
expedient  for  the  vacating  of  licats. — Cuitty. 
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ent  to  \te  kiiicrlitH.  ati<l  Ky  no  niean^  of  the  flopvc  of  yoomeii.(y) 
•'1  to  n  htill  i;nruter  certainty,  hy  onlaiiiiiii^,  {).  That  cvxrry  knight 
II  have  u  oU*ar  ost:it«'  of  frtH*hohl  or  copyhold  to  tlio  value  of  nix 
.«l4  |nT  uiiiiuiii.aiivi  K-yvry  <-itixi*ii  and  htir^oHH  to  thu  vuhie  of  throo 
idA  ;  i*\cc]>t  thf  t.*ldi*>t  !<uiiH  4if  |K'ei>.arid  tif  pi'rHoiiH  (|uaIifiod  to  hu 
iri'M.  and  i*X(v|»t  thr  nicmhi*rH  for  the  two  univcrHitics:(r)  which 
lanci-*  thi*  aM'cnihint  which  the  iNiroiii^hH  have  gained  over  the 
»hli;:iit:;  the  tradin:;  interest  to  make  clmicc  of  hindod  men;  and 
i<-ati«'ri  The  nitiuhfr  nni>t  make  oatli,  and  ^ive  the  |»articuhirrt 
the  lime  tif  hin  takiu;;  hin  HeatJff)  Jiiit,  Huhject  to  thoHo  Htandiii^ 
nd  d:M)ualitiealinnH,  every  Hiihject  of  the  realm  i.s  elii;ihLc  of  com- 
houi:h  there  aro  iii**tances  wherein  perrujnrt  in  imrticular  eirenin- 
forttited  the  «-umninn  ri;;lit,  and  have  hcen  declared  iiieli^^ihle 
ituut  hv  v«i!e  iif  the  house  of  commons.r/)  <»r  fnrfvrr  hv  an  a<-t  of 
v.'>i>*'  Hut  it  was  an  uneonstitutional  ]irohihitiun,  which  wart 
an  orlinariee  nl'  the  hMii*«e  nf  lonlnjiri  and  insertetl  in  the  kiH*/s 
I>arli:tmt-iit  leildfn  at  t'oventry,  t>  Hen.  IV.,  that  no  a]»i>ren- 
mail  i'f  th«*  law  bii<mld  t»e  eircted  a  knight  of  the  shire  r*i~~ 
1  nturn  tnr  which,  nur  law  InHikM  and  hi^torianH(^y)  liave  *-  ** 
|»arli:trni-nt  with  the  uaiiu*  of  jhiriitimtntttm  f/4«/«x*fu//i,  4)r  the  lack- 
ainieiiT  :  aii*l  Sir  Kdward  t  oke  ohsi'r\*es,  with  H>nie  npleen,' j)  that 
er  a  i;<»'»<l  law  made  thereat. 

il  ]N.iiir,  re^^ardiiii;  eh*4-ii«>n*«,  in  the  methfNl  of  prfx^eedin;^  therein. 
•;idatf«i  hy  the  law  (»f  ])arlianient,  and  the  neveral  Ktatuten  referreil 
ihn :  ill  all  whi«h  I  nhall  lilend  top'ther,  and  extract  out  of  them 
etiunl  i»I  the  niethfKl  of  jinn-eedin^  ti>  elertitms. 
the  fiurlianiiMit  ir*  Humnitmed,  the  l<»nl  chaneellor  ^or,  if  a  vu(*anry 
ic  \\i»-  hiiiiiitrof  |iarliament,  the  speaker,  hy  i»nler  <»f  the  houM*, 
ui'h  cnh'r.  it  a  vaeanry  ha|»|N*n!«  hy  death,  or  the  memher'H  l»ecom- 
I  tin*  tinje  of  a  n*ccM  lor  niiwani.*i  <d'  twentv  davr**  send"*  hit*  war- 

r  \\  V*  Abd-.  r    :..     !•!  Annr.  r  l'.i  Mill  r   .Tl.    3  r.Mi.  II    r   24 

•tUoi   11.  <-..>•.     1<«  «t.^..  II.  r.  lo      iJiinKll    c   >.     li'li«v. 
.     .;•  Ill   c.  1».    I1«M«.   Ill    c   IJ     II  <r.^-   lll.c.  !.•     l.Mif^..  111. 

r..i4.     -^iir^,  III.  r.:.J     .'.Jiif'ii  111    r.l.    ;M<fnK  III   c. 

.*«  .V*.  4j«tt«i  m  ,  u    t:  (M-i  III  r  1.  aii-i  .'•jiM^i  iii.c 

lT>n    n  a  f  r  l^irl*.  ■'^^.    •  WhltO'      71       <Hlii-r  ■tiluti-*  hoi*  i»-n  ]>i«-<il  •■  !•  i-l'^titiK,  the 

wh'li*  <•!  wlii-li  ar**  •  iimii*  Tti'-i  III  Mr  .oii- |->i«-f •!  •  **^uin- 

*  nikt>  ••t  Kl  <  li.-ti  1*4^.'  1  ti' It  |u  i.<iti>i      I'lit  iim  Ul<*i  I* 
■    •                                                                    T  A  *  (•••>   1  \    •'.  -'T. 

|i«  ««  t.  I  •  f  til.-  -t  UiU  .  |>-i«.  •!•  ■  *i.| ;  >t>i|  I  «  I  atiili.L>ti« 
•   If-r.    \1    -   T      -^i  lltfi   YI  c  11.      ■!  ••]•- I. -iM   .T.  •ii»|U  l.n  •!  i:-iii  t   tiii« 
.     .  •«    'il  i   M    •:   :.  •-  7.    .''A  (■  \V.  Uy  itavi.  .'•,  «i4«-i«  «rr  r&i-ni|i:  lr«.>tu  kMiii^  aa  cvbiUUkt 

•  i        •      T  4  *  ^^    III    1.7,  Mill  c  .'.'•.      Uiuia^  il«^ tifii*. 
.-  1        «    III    .    I        •■  \riiK.  r  i'. 


fr-  Tii  tl;«'  W'-rd  M^'j.;'.  ha«  hoon  iidd«  <l  ninre  17»»*.*.  the  tinio  whon  the 
T;-Ti  w  I*  'ii^i'ii-^i'd  ill  th»»  h<»ii«*»'  •»t' miimion*.  The  loarne*!  jinlp*.  uiM>n 
iij  Tit  i.iK'l  rh*'  iiii'.ip.ii'ity  ftf  Mr.  Wi)k«"(  to  Ih*  ro-e)»H't«H|  that  |>arliamt*nt. 

•  •f  ).i-  •  \)>iiN:'<n  :  and.  ti*  h«'  hud  n<»t  nipntinfif«|  <*xitiiNioii  n^  oii«*  of  the 
••  •  ;  A  I  jiii'lid.itf.  th*'  |ir«-<-*»lin;!  i(t'i>ti'ni'«*  wiec  v\u-*i  ii::rikiii**t  him  in  th«* 
■  n» :  .ind  K- w;i«i  ik!t<^rn':ird4  iittn^'ktNl  u|>«>n  tho-.ime  ^'MUiid  hy  Juniie*. 
k-  I  .■i.i.\.-.  !iiil« -int  illy ;  l«ir  Imnl  umiM  h»»  the  t'.it**  of  nuthor«.  if. 
»  u*«'''ri!!j  tM  r»  ini'Vi*  thi*  i'in»r«  tti  oih«*p«.  th»*v  ->hi»ulil  forever  !•••  con- 

III  ll.«':r  •'Wii. — *  'IMTIV. 

i|  tit  u  \ .1"  III-  V  I'V  .i.-iTli  or  n  |»»^.Tajo  diirin::  r»N'»'*'*.  «tat.  24  Oi*o.  III.  {  '2, 

\^  aU  t).-  :>>:iiii'r  -tutiiTfo  ii|.tiii  thi-  ^nlijfM'i.  |irovidif  that   if  diiriiii;  anv 

li.i  11.^  •  r-  ;:i\»  !!••:.•  f  !••  lilt*  •*|>i-.ik«T  i>y  a  i-iTtilii-.it(>  uiithr  th«'ir  han«i« 

raiMn«-y  \  v  ili-ath.  it  that  :i  writ  of  4iiiniii<»n<«  h;L<«  i4^Uf•<l  uii'liT  thi'  ^r«M( 

■ny  nw'!ii^  tT  \**  th««  h<iii<.f  of  lord^.  ih«'  fi|M>Akt*r  sliull    ti*rthwith   ^ivi> 

\»*  in««Tt«d  111  th"  <i:i/rtt»\  niid  at  thf  i-nd  ^'f  f«uirt»»»'n  il:»y*  ii1ti»r  Mn*h 

\\\  i'«»ii<*  hi«M:irr.int  {•>  th«>ehTk  of  thi*rp>wn.  (N»nmiandinj  him  to  niaki* 

f.ir  th"  •*l*'<'tii)n  (»f  Anntiirr  mi*mU-r.     Hut  thi*  uliall  not  f\tt>iid  to  «ny 

••■  !•  A  |-  tiii'-n  d«'j»«  ijiliii;;  i-niH'i-rninir  "Ufh  VHi*ant  <i«*nt,  or  whfn*  the  writ 

nf  th«*  nu-ndnr  •••  v.uMtinL*  had  not  U^-n  ri'tum«l  Hfli-<*n  day*  jM»f.irt»  the 

«iltinir  of  th»*  h«»u*»\  nr  w-h.-r**  the  new  writ  cunnot  i«**ue  l-etiir**  th«»  n«'Xt 

hou*^  f<»r  th**  df«i>ateh  «)f  hu^iiifi/i.     And  to  pri-vrnt  any  im|«ilim«>nt  in 

>f  thu  act  bv  the  ^ix'uker'v  uUencc  from  the  kingdom,  or  hy  the  vacancy 
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rant  to  the  clerk  of  the  croA\Ti  in  chancery ;  who  thereupon  issues  out 
tlie  8hcrit!'of  cverv  count  v,  for  the  election  of  all  the  members  to  serve 
county,  and  every  city  and  borough  therein.  Within  three  days  after  to 
of  this  writ,  the  shcritf  i8  to  send  his  precept,  under  bis  seal,  to  tb 
ivturning  otficorfl  of  the  cities  and  boroughs,  commanding  them  to  eli 
memboPH :  and  the  said  returning  officers  are  to  proceed  to  electioi 
eiglit  days  fi*om  the  receipt  of  flie  precept,  giving  four  days'  notio 
8amc;(^)  and  to  return  the  persons  chosen,  together  with  the  precep 
sheriff. 

But  elect iouB  of  knights  of  the  shire  must  be  proceeded  to  by  th< 
*1"81     themselves  in  person,  at  the  next  county  court  *that  shall  hapj 

'  ^  the  delivery  of  the  writ.  The  county  court  is  a  court  held  ever 
or  oflener  by  tlie  shenlf,  intended  to  try  little  causes  not  exceeding  the 
forty  shillings,  in  what  part  of  the  county  he  pleases  to  appoint  for  that 
hut  for  the  election  of  knights  of  the  shire  it  must  be  held  at  tho  mf 
place.  If  the  county  court  lulls  upon  the  day  of  delivering  the  writ  a 
six  days  alter,  the  sheriff  may  adjourn  the  court  and  election  to  soi 
convenient  time,  not  longer  than  sixteen  days,  nor  shorter  than  ten 
cannot  alter  the  place,  without  the  consent  of  all  the  candidates :  and,  ii 
cases,  ten  days*  public  notice  must  be  given  of  the  time  and  ])lace  of  the 

And,  as  it  is  essential  to  the  very  Inking  of  parliament  that  elections  ( 
absolutely  free,  therofoiv  all  undue  influences  upon  the  electors  arc  ill 
strongly  prohibited.*'  For  Mr.  Locke(c)  ranks  it  among  those  brcachec 
in  the  executive  magistrate,  which,  according  to  his  notions,  amount  t 
lution  of  the  government,  *•  if  he  employs  the  force,  treasure,  and  ofRc 
society,  to  cornipt  the  ri»pi*esentativeH,  or  openly  to  pre-engage  the  elec 
prescribe  what  manner  of  jjorsons  shall  be  chosen.  For,  thus  to  reguU 
dates  and  electors,  and  new-mo<lel  the  ways  of  election,  what  is  it,"  says 
to  cut  up  the  government  by  the  roots,  and  poison  the  very  fountain 
security  V*  As  soon,  therefore,  as  the  time  and  place  of  election,  eitbei 
ties  or  boroughs,  are  lixed,  all  soldiers  quartered  in  the  place  are  to  n 
least  one  day  before  the  election,  to  the  distance  of  two  miles  or  more 
to  return  till  one  day  af\.er  the  ]>oll  is  ended.   Kiots  likewise  have  been  f 

(^)  Tn  the  b<>n>aich  of  New  Slmn'liMin,  in  SaMoz.  wliercin     Rtatate  11  Geo.  III.  c  U,  the  elccttoD  mmt  Im 
oertiin  frrohuIiJen  uf  the  cuuuty  ure  fotitli'd  to  Tuto  by     diiyi*,  with  tigf  t  iLitr*  notice  of  tlw  ■midb. 

{t)  On  Uu\-t.  p.  2, 1 222. 

of  his  8oat,  at  tho.  be^nnning  of  every  parliament  he  nhall  appoint  any  numbc 
l)er!4,  from  throe  to  seven  incIuBive,  and  shall  publish  the  a])pointment  in  tl 
Thc'iio  nu'i)iVi«*rs,  in  tho  absence  of  the  speaker,  shall  have  the  same  authority 
to  him  by  this  statute.  Tliose  are  tho  only  coses  provided  for  by  act  of  parlii 
for  any  other  sj)Ooies  of  vacancy,  no  writ  can  issue  during  a  recess. — Christiai 

*•  By  th«  anoiont  common  law  of  the  land,  and  by  the  declaration  of  rights.  1 
St.  2.  c.  2.  Tho  IHd  Kd.  1.  c.  5  is  also  cited:  but  Mr.  Christian  observra  that  it 
the  election  f»f  sheritls,  c/)ronors,  &c.,  for  parliamentary  repre^sentation  was  then 
It  has  1»ot'ii  dr»cidcd  that  a  wapT  betwctm  two  electors  uik)u  the  success  of  theiz 
candidate:*  is  illcpd,  biu^ause,  if  permitted,  it  would  manifestly  corrupt  the  1 
elt'i'tions.  1  T.  K.  55. 

The  liousc  ol'  commons  lias  also  pas.<»e<l  resolutions  on  tlie  subject  to  ihi 
etl'cct: — "The  stndin^'  r>f  warnmts  or  letters  to  constablos  or  other  officers 
munioated  to  eh-ctor.-*  when  a  member  is  to  l>e  chosen  to  ser^'e  in  ])arliament 
oiling  tlic  clectoi-s.  is  uni>arlianientar}%  and  a  violation  of  the  right  of  el 
Jour.  I'.a. 

**lt  i>  hii.rlily  criminal  in  any  minister  or  ser^'ant  under  the  crown,  direcl 
r(H*tly,  to  ust*  the  ]iow«ts  of  oHice  to  inihience  the  election  of  representativec 
atti'in}it  at  ."^noh  inilnrnce  will  always  be  resented  by  this  house,  as  aimed 
Iionour«  di.L'nity,  i>nd  indefiondence.  as  an  infringement  of  tho  dearest  righ 
subject  throujihout  the  «in|iirts  and  tending  to  sap  tho  ba^ia  of  this  free  i 
constitution."  17  .b»ur.  5n7. 

"It  is  a  hi^'h  iniVinptiunt  of  the  li1)erties  and  privileges  of  the  house  oj 
for  any  lord  of  jmrlinnM-nt.  or  lord  lieutenant  of  any  county,  to  concern  him 
election  of  any  member  of  parliament."    This  is  passed  at  the  oommenoeme 
seb^iion. — Chittit. 
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tn  iiKikr  ail  «'!i<ti<^ii  voM.     By  vott*  also  of  the  house 'of  conimoiirt, 

•  .I.I-  U!'tn:r?*  tin-  jMiwiT  of  iK'toriniiiiii;;  «'oiit«*Hii'fi  (>h*rti<iiis.  no  l*»ivi  <if 

•  ir  l«*nl  lifiiiciiaiit  *»t'  a  CMMintv,  hatli  aiiv  rii^ht  to  intiTti'iv  in  the 
I'tnnn'iiitT- :  :iih1.  hy  statnti*.  xhv  h»nl  wanlrn  of  tin*  ciiMpie  jKirtft 

(^•riiiiifiiil  aiiv  niiiiilirrs  then*.  If  aiiv  otfitvr  «»f  tho  i'X<*iM'.  rustftnH, 
fvrtaiii  othiT  liraii(*hr'4  of  tl>«'  n*vriiih'.  |>n>-«tinu*  t(»  iiitiTiiuHMIo  r*i-n 
,  hy  [H  i>ii:t<iiiiLr  any  vntcr  or  <lissua<Iiii;;  him,  hv  forti-its  iMU/.     •■ 

■ 

!h«-  *  li  •  i«ir»  'if  MUf  hruni'h  of  thr  h'^ri-hitiin*  8«M*nn''i  from  any  timhio 
iMii  « .tlit-r  of  till-  f»thiT  two,  ami  from  all  fxtcriial  violmcf  ami  coni- 
lui  tin-  ::r«Mri  -t  'iaii;^'**!*  is  thut  in  whirh  tlifniM'lvos  co-oik* rate,  hy 
J-  jir.i*  III  ••  "t"  lirilM-rv  an«t  riirnnition.  To  pn-vrnt  whi«-li  it  is  enacti'tl, 
•i:'l:i!«-  «liall.  :iti*r  I  ho  <hitt*  <  usually  f:iil<*i|  tju'  ttstt  •  of  titi*  writs,  or 
i«  ai:«  \.  ijivo  a!i\  iiioni'V  i»r  tMitertainnu'nt  to  his  i*ln'ti»r^,  or  iin»niiM» 

.  4  itl.iT  ti>  jiartji  ii'ar  pi-rsMns,  or  to  thi*  itlaci'  in  p*nt>ral,  in  onlcr  to 
!•••:.-  1:  oil  |i:iiii  of  lnMm;  iii«-a]iaMe  to  stTVi*  for  tiiat  |>lai*r  in  parlia- 
j'i  :l  aiiv  ni'iitt  y.  L'il^.  oflin',  rmjiloymcnt,  or  ri'wani  \w  t;ivt*n  or  |ir«»- 

\i  a.  r\  !»■■•». ■-  *'r  i!u  tJ.i-  7  \V.  Ill.r.  4.  rotnrncmly  rallr*!  lh«»  Trfalinp  not.iiTnl 
[II   «.  II*    :  I I  *.' V  \\it'  >'»*!tt-r  *»'i'uiiiiu  tli««  in<I«-pi-n<it  ih'i'  .-iii'I  jmrity  ^f 

'1  h*  -•  .!•  '<  •  II II  r.  tl.  if  t)i«<  •■.iii'iHl.iti*  i>tf«'fi<iini!  uptinot  iIm-m'  •>taiiii«'«i  ^h:ill 
iii'l  !  •  .»i  .1  .'.ij'-l  t"  -tTVf  111  rf  If  |i:irl:»iui-iit  lor  jnj.-A  coiintv.  »Vt'.  Tho  oli- 
\2  •  *  T^'-'-  M>>7<U  :!!:•]  • 'f  tin*  M'^t  iif  tilt*  --(attit*-!*  i«,  tliiil  treating  varattit  that 
.  ar.'i  t'i.it  tii<-  •  .11.  Ii'lati*  i»  n>»  uay  «lioi|tialit)«-«l  fmiii  U'ln^  ri*-fhM-t«Nl  uml 
a  •>•••  I:  1  r«!  t:n.     •*"  •■  th»'  •.••i-«in«|  ni^'nt'  Nmwirli.  IT."^",  ii  Lutl. -l^Vi.    TlMiUffh 

«.!>  •:•  :•  rriiiiP  •!  iii  Ti.i'  t  m«i'  of  I|i*iiit«>ii.  17>«l!,  il*.  I'VJ. 

•J..  ^■.  ?;•  r:i!  .  f.  I  •  .  II  in  I7*X«.  th«*  r«'turi»  nf  om*  «if  ihr  inrml>or»  for  th« 
s>ut).i«.irk  vv.i-  ili-.-Li:.-!!  vni«I  |»y  a  ntniiniiti-i*.  tit'caiiM*  it  was  )tr«iV(Nl  thut  ho 

•  iufii:,:  :!.•■  •!•  .'!.••!).  rjHin  that  varain-y  hf  olli'ri-«l  liinifeflf  apiin  u  ruu'li- 
k\.n^'  .1  n.a-  -ri^x  ••:  \ ••!•••  wa^  n-turiitii  iv*  flnly  fliTtiNl;  Imt,  ufmn  tho  |N*ti- 
•!:i<  J   ■  ti.  I.  l.i'>  .  V.'    ii"\i  I'l'iniiiiitfi*  'If-ti-riniiifil  that   tho  ^ittiiii*  inciii)>«-r 

•  •:,  I  ::..i!  ::.•   ]  ■  ■  *:  -iwr  Kiik'lii  to  h.k\c  U>«*n  rrtunu-tl.     And  ht?  tiN>k  hi^ 

'*■'■ 

f.  -■  I  ;  *•  •!.  t*  1^  jV*  I'M'.  tr'.«'nt  i»f  trav«'llinc  «'X|M-n •'<•*.  ami  a  '-•»iniwn-<at)oii 
!:..■  w- ••  I.  •:  tr.  iMij  or  I'Titfiy  uithiii  tlii<«  of  any  MthtT  "taint** :  ainl  a  Mil 
I..1J-*  ■•  ■  M.j:.-  11-  :••  «Ml'i»'*'t  -III  ii  •M«i»"«  t'»  t!i«'  |>fiialtit*?i  iiii]Mr*.iil  \*\  i!<ii'o. 
■II  i-r-*!:*  .'■i:l:\    i«1    frjl..ry.      Hut   tlii"»  Mil  wan  r»i»'i'l«'«l   in   tin*  Iiou-m*  uf 

•  I}-  <  ii  •  :  \"Ti  M.in"ti.-Iil.  who  •itri-niiiiiioly  maiiitaiii*'il  that  th«*  hill  waa 
t;.  t!  -  :  Ti  '  i.'iui  T.  h\  :l.f  I;iw«  in  hiiiit:.  \%ao  rh-.irly  illo^al.  ami  ^nhj«>«'t,  in  :% 
Ti:    •   ; .  11 .1: rlr.UM\.    t*2  Lml.  ('>7.i    In<l<N*<l,  it  i<i  mi  r«*i-UL'nant  U>th  to 

■  i  -;   :  :  •  :  •• r.it  !•••-.  that  it  i*  "iurjiri-im:  thai  snch  a  nnti-n  jiii«I  j»ra«'ti<i» 

f  .;•    !.•  .    ..•  i.  ..til  tli.it  t]i«inirh  it  i-  i-tTtainlv  t«>  !•••  rf;;ri*tt*Ml  that  anv 

'.i  '•  I '«■■..  :r.  ■!  \\  !,>  j-»v.Tty  tMun  f.xiTi'i>in;:  a  vahiahh'  |rivih'i:o.  y<'t  it 
u.i   r..    i  :ii  i.  !i  jr.- 1:.  r  ii»;ury  in  tin*  fniintry  at   lar:»t'  if  it  Wi-n'  th'priv«M|  of 

•  t  ii..  j't. :!•:!. '11  ••*  ii;<>ii<  r.i;«  ftirtuin-.  \>\  tin*  If^ali/imr  of  -ufh  a  |irafti(-o. 
i-  i:.  ••:  •  ,:i:'.i>-.>  r< -i: L>-t;i>iio.  rmt  to  mrniii>n  t lit*  doi»r  thut  it  might  0|ii.-u 
-:  .:..'     •  :.  :ii.'i  •  ■■r:iij':i<>ii. — ('hkixtun. 

ti.-    :••!-.   Ill    .     11*.  -.  J.  pr>>viii>-o  that  nothing  in  that  an  <*oniaint'«l  -hall 

■  ••  ri-:r-..  I  :•■  .-v:.  i.l  ».»  .my  m'«n«'V  paid  tir  aL'rt'i'l  to  hi*  ]aiil  ii»  or  hy  anv 
iii\    •  ^  k.  •  \f- ! -•-  )   -ii.t  fMf  in<  urnti  at  or  o»nrtTnini!  anv  ■•hi^tiiin.     Aii«l 

■r  '•:.  .  o:  i  y\:  I' i  r:  I'i.-irnp-n  havi*  Ih'M  at  ni"*i  prni*.  thit  a  r*':i>nnahli> 
n   :   f  :».'■  i  -«  ■l   t.::..   .m-i  ir.iv«  Um;*  i'Xp»n*!i.>  i-  not  ilh-^'al.     •  INikw.  l.***J. 

•i-'T;?  *'{  i-'*'.  Mr  Ti'Tfi-y  )ir«iu.'ht  in  a  hill  It*  pn-viMit  th»^  oaiwliihit**-*  fmm 
h»-  •  .'*:-ir-  r.  :;.•  .i  •  \i .  n-i-.  That  i-Xii-lhni  hill  was  «»p|.-»m|  }.y  Mr.  Ki»x. 
'.tkA'.  .:  W'tiid  >  1.  ii.iiir;".4.-  to  tlu*  fxipnlar  f^irt  of  tho  ^oviTiinifiit  hy  roilm'iin; 


■r  • 


th»-  J-  J  '.il.ir  p.ir:  ••?  thi*  ir'»v»^rnmi^nl  Mi»t.iin«  an  intinitoly  ur^'at'^r  Irw*  fn^m 
■  •r.  .•!  •.:.«•  iir.:iih.  r  «•:'  thi-fh;:ihlo;  fi»r  maiiv.  hv  thr  nn'wnt  i-ratii*-.  an*  tutallv 
^»Ia  ••'r\in^»  l!.«  .r  •'•■!;niry  in  |iarlianii*nt.  whom  tho  rt^iilmt  fli-rtors.  lhiv»4i 
I  ^•(•i...ikt«-i  M  !h  (hi  ir  int>rit.«.  wouKl  think  tho  fitto^t  ohj^ftA  I'f  thfir  rhoico. 
Wit-j-r  lunL-h*-^  pr"\i-i«»n«  to  tho  vtitors.  contrary  ti»  iho  7  W.  III.  c.  4. 
h^  *-ipro^  r»*ju»''t  i<r  i-rdoritf  oin*  of  tho  ran<litlatt*<i.  ho  rannnt  uflorwanU 

■i.-t;irn  A^a;u*t  ihut  i-an<liiJuto,  do  cuurt«  uf  judtict*  will  nut  cufon'o  the  |i«i^ 
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niisod  to  be  pvon  to  any  voter  at  any  time,  in  order  to  inflacnce  him 
^vithhold  his  vote,  aR  well  ho  that  takes  as  ho  that  offers  such  bril 
500/.,  an<l  is  forever  disabled  from  voting  and  holdin<r  any  office  in  air 
tion;  unless,  before  con\'iction,  he  will  discover  some  other  offender  of 
kind,  and  then  he  is  indemnitiod  for  his  own  offenco.(//)"  The  firwt  inaf 
occurs,  of  election  bribery,  was  so  early  as  13  Eliz.,  when  one  Thon 
(being  a  simple  man  and  of  small  capacity  to  serve  in  parliament)  acki 
that  he  had  given  the  returning  ollicer  and  others  of  the  borough  for 
was  chosen,  four  pounds  to  be  returned  member,  and  was  for  that 
elox'ted.  But  for  this  offence  tlie  borough  was  amerced,*^  the  membi 
moved,  and  the  officer  fined  and  imprisoned.fg)  But  as  this  practice  I 
taken  much  deeper  and  more  universal  root,  it  hath  occasioned  the  t 
those  wholesome  statutes;  to  complete  the  efficacy  of  which,  there  i 
wanting  but  resolution,  and  integrity  to  put  them  m  strict  execution.' 
♦1801  *Unduo  influence  being  thus  (1  wish  the  depravity  of  mank 
^  permit  me  to  say,  effectually)  guarded  against,  the  election  ia 
ceeded  to  on  the  day  appointed;  the  sheriff*  or  other  returning  of 
taking  an  oath  against  bribery,  and  for  the  duo  execution  of  his  of 

(')  In  like  miinnor  Ui«  JdUmd  I:iw  df  nml/itu  inflictnl  flnni     offiiifW,  he  wns  rrotoreil  to  hb  credit  again, 
■ml  iiifimy  upon  nil  who  wciv  fniHty  iif  mmiptiun  nt         (')  4Inst.!23.    Uale  of  ParL  112.    Com.  J 
elfctiun*;    but,   if  the   porson   guilty  amrJcU'd   another     May,  1671. 

formance  of  a  contract  made  in  direct  violation  of  the  general  law  of  the  < 
Bo».  &  Pull.  204. — Christian. 

And  according  to  the  judgment  of  Eyre,  Ch.  J.,  in  that  case,  and  the  dedi 
house  vs.  Wharton,  1  Cauil).  5v)0,  the  acts  made  no  difference  between  residei 
rei«ident  voters,  and  the  candidate  cannot  legally  defray  the  travelling  or  othi 
of  voters. — CiiiTTY. 

"  This  is  enacte<l  by  2  Geo.  11.  c.  24,  explained  and  enlarged  by  9  Geo.  II 
16  Geo.  11.  c.  11 ;  but  these  statutes  do  not  create  any  incni>acity  of  sitting  in 
that  depends  solely  upon  the  Treating  act  mentioned  in  the  note  ante,  179-,  n. 

It  has  been  held  that  it  is  bribery  if  a  candidate  gives  an  elector  money 
him,  though  he  aftenvards  votes  for  another.  (3  Burr.  1235.)  And  it  has  be 
that  such  vote  will  not  be  available  to  the  person  to  whom  it  may  afterwar 
gratuitously.  But  the  propriety  of  that  decision  has  been  questioned  by 
authority.  (2  Dou/z.  41G.)  Besides  the  penalties  imposed  by  the  legislatun 
u  crime  at  common  law,  and  punishable  by  indictment  or  information,  thoug 
of  King's  Bench  will  not  in  ordinary  cases  grant  an  information  within  tw* 
time  witliin  whieli  un  action  may  l)e  brought  for  the  penalties  under  the  i 
Burr.  13.'i5,  1359.)  But  this  rule*  does  not  affect  a  prosecution  by  an  indict] 
an  information  by  the  attorney-general,  wlio  in  one  case  was  ordered  by  th 
prosecute  two  gentlemen  who  had  procured  themselves  to  be  retume<l  by  br 
were  convicted,  and  sentencetl  by  the  court  of  King's  I^nch  to  jiay  each  a  1 
marks,  ond  to  be  imprisoned  six  months.  (4  I>oug.  202.)  In  an  aetion  fo 
])crson  may  he  a  witness  to  prove  the  bribery,  although  he  admits  that  he 
avail  himself  of  the  conviction  in  that  action  to  protect  himself  as  the  first 
in  an  action  brought  against  him  for  the  same  offence.    4  £ai«t.  180.— Cnaisn 

^'  Lord  Mnnsfield  observed  ui)on  tliis,  that  there  could  be  no  fine  set  in  tl 
commons;  it  must  have  been  in  the  starchamber,  (3  Burr.  1330;)  but  the 
the  commons  on  the  day  referred  to  by  the  learned  judge  expressly  stati 
ordered  by  this  house  that  a  fine  of  twent}*  pounds  be  assessed  upon  the  oor] 
their  said  li>wd  and  slanderous  attempt. 

"The  legislature  hnn  exerted  it*  utma<«t  energies,  especially  of  late  yei 
effectually,  to  eheek  these  dangerous  and  demoralizing  courses.    At  length, 
1^54,  all  existing  statutes  on  the  subject  were  repealea,  and  other  provisiona  i 
together  witli  an  entirely  new  mode  of  conducting  elections,  by  an  act  eaJi 
Corrui)t  Practices  and  Prevention  Act."    This  statute  defines  careftdly  and  i 
sively  what  constitutes  Bribery,  Treating,  and  Undue  Influence;  impoaea  ae] 
ties ;  totally  yirohibits  acts  formerly  found  to  be  modes  of  exercising  oomip' 
and  strictly  limits  legitimate  expenses,  requiring  them  to  be  paid  only  ' 
ofiiiH'r  culled  th«»  election  auditor,  whose  accounts  are  to  be  published;  and 
ables  a  caiKlidate,  declared  by  an  election-committee  guilt v,  by  himself  or 
of  briber}',  treating,  or  undui»  influence,  from  being  elected  or  sitting  in  tl 
commons,  for  tlie  ]>laee  where  the  offi>nce  was  committed,  during  the  parlL 
in  existence.   17  <&  lii  Vict.  c.  102. — Warren. 
144 
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ft  likcwJM*.  if  roquiro<I,  inu^t  Hwear  to  thoir  qniilificiition;  atifi  the 
)  4^uiitii*7«  In  theirH;  uiid  tho  vU*i'torM  ImiIIi  in  countioH  an«l  U>niugiiA 
•fii|H'IlaMe  In  take  the  oath  ot'altjiiratioii  an<l  that  ai^aintft  bribery  and 
I.  And  it  nii;;ht  n(»t  bi*  amis8,  it'  the  nienilH>rH  eh*eted  were  bi>und  to 
UtitT  <j«th.  »*>  well  art  the  tomier;  which  in  all  |)rubttbility  wuuld  bo 

V  ftTrf-tual,  than  adniinisteriiis;  it  only  to  the  eleetorw.^ 

L'tiMii  U-ini^  rlii!<»i*«l.  the  r%*t liming  «>rtiivr  in  borou^brt  retuniH  his  pre- 

V  "ihfritf.  with  the  |»i'rTi«>iu«  eleeteii  by  the  majority,  an<l  th«  Hheritf'  re- 
»b"li-.  ti*;rrther  with  the  writ  for  the  i'<»unty.  and  the  kni^htrt  electiNl 
,.  !•>  the  iU-rk  ot'  the  crown  in  chancery,  betore  the  day  of  meeting,  if 
w  |iurliamfnt.  or  within  fourteen  days  at\cr  the  election,  if  it  Im  an 
,  v:ii  ari<*v.  aii^l  this  under  iMMialtv  of  r^M)/.  If  the  HheritI'  doen  not 
I  h  kiii;;lit«  iiiiiv  a**  are  dulv  elect nl.  he  forfeit h,  by  the  old  statu tcH  of 
]iMi/  .and  ihi-  rviuniin^  otticer  in  bonMi^hf^  for  a  like  faUe  n*turn  40/.; 
an-  U-«i<U!<  iiabli'  to  an  aHion,  in  which  diMible  daniai^en  hIuiII  l>e  n*- 
■\    tl.«-  latti-r  f^tatuti'H  f»f  kin^  Williuni:  and  any  |»erMin  bribing  the 

•  •t!i>  •  r  ">liuil  :iIm»  I'urfi'it  lUMU.  Hut  the  members  returned  bv  him  an* 
lt  nil  iitfi«-r*.  until  tlif  bf>u^*  of  ct>mmons  u|M>n  |H*tition,  Hhall  adjud^fc 
u  *•»  'u-  taliH*  and  ilh'^al.  The  form  aiMi  manner  of  prtH'ccilin^  u]Nin 
:t*n  an*  ni»w  rc;ruhiti-d  by  htatute  10  (leo.  111.  c.  lo^  (amenfled  by  11 


-?<»r«  :%n-  i-«*Kii|Mll.i)iIi*  iM^fun*  tlifV  v«tt«*  to  take  thi*  dathn  orHllf'fi:ifinc«*and  ttuiirf- 
W.  ill  •*. *.*7.  And  t'V  thi*  :!•'»(■«••».  lli.r. M.  nil  i*l«^*torH  Uv  tritii^H  and  iMtrotifshi* 
to ! h«  :r  iLinif.  <•  •iidiiion.  nr  iirori"*«i4iii.  and  )ila«*f* i>f  mImn1«* :  ami hNo,  lik«* frt*<^ 
otuiiti*-*.  iii.it  tht'V  )i«'lii*\«'  th«*v  an*  nf  (Ik*  ai!**  of  twcntv-oiit*.  nud  that  tlii'V 
^n  |-<ll*^l  lM>f.»r«*  .it  that  •'ItTtiiiii.  And  l>v  the  Minn'  vtatut**  it  is  «*tiaf'ti><l.  that  if  a 
»i»*it^l  .ii  <iuy  t-liN  ti<>n  tor  any  rouiity  4  4*  |ilar«*  in  Kn^latvl  or  \Val«i«,  it  nhall  i*f»ni- 
■T  that  'Liv.  <»r  at  thf  1'.irth*'^t  n|M»ii  lh«'  iifXi.and  -hall  lN*c*ontiuuiHl  t'loinday 
i'tA>«  •■^•'••|.tfMl  until  it  Ih>  tiiii.-htil :  ainl  it  .-haU  U*  ki*pt«v|M*ti  M*v«^n  houi>i  at  thi* 
U%.  ^M-t  !%••••  II  rij:  hi  111  tin-  nit>niin>!aiidi'ii!ht  at  iii^lit :  hut  ifit  -hoiiMtMMf  iiitinti«>«l 
h  *ik\  tht  ii  tiif  r*tiititiii:/  ••trK-i-r  ^h.ill  rlo«*  tlif  poU  at  <>r  lM'|'i»ri'  thn***  in  thi' 
aiB<l  •h.iil  t!iiiiii  di.it'lv.  iir  till  thf  ii*'Xt  day.  ]iiihli<l\  di-i-hiie  tln'  iiatnf^  nt'th*' 
i«i  hiv*  .1  iiiii«<ril\  *»l  Vi>t*«;  and  hi-  -h.ill  tnrthwith  inaki*  a  ri'tiltn  arrnnl- 
k.  4  ..  Mit'n\  :-  'i*  iu.iii>l<  •!  I»v  any  caiiiiiilati-.  or  hy  twn  or  nii»r»'  of  ih**  ••{•■i-tur*-, 
ill  'h'ni  ::  n*  •  • --.try  t>»  ;;niiit  lh«'  -arm-,  in  whifh  rax*  it  -luill  !>•'  laivt'til  for 
■  •«•!  tri<:*>i|>"ii :  Kill  —•  a-  th.it.  in  all  «  a>«-^  of  ;i  ^'«'ii«*nil  «-lii'titin.  if  li**  han 
«»f  0.*-  \m\  h*  oiuili  I  .iii*^'  a  ri-riirii  o|  thf  ini-nihiT'*  to  !•••  tiled  in  thf  ithwii 
'  Im  !<ri  tii>-  il-i^  ••!)  nhii-h  iIm'  ^«iii  i"-  r<-tni iiaMi*.  If  hi*  i.<(  a  r<-tiiriiin;!  i»t!i<'i'r 
f-r  .1  {-rtivj't.  if  -h.ill  tii.ik**a  ri'tiirn  ••!  tin*  ni*-n:U*r>  at  If.i>t  »i\  ilay-*  lH<f«>n' 
th«*  -•  iiiMi    ■:   tiir  writ  :   hu!  it   it  i-  n«'i  .-i  ;!fii«-ral  i-h-t-tion.  th**n.  in  i';lm»  of  a 

rr:ii'ii  .  t   tI..-  liifiit) h.i!l  I  ••  oukU-  ^\illiii)  thirty  dayn  a(\rT  th**  i*hi<^*  of  thi* 

:i  a  «-r<ki.ii\.  thi-  rittiTniii.;  ofliirr  i-.iiin«>t  «-«»nipfl  an?  witiii*<<«  to  Ik*  -worn, 
•  •!«!'. utr  ;:i\<^  hiUt  i-iwt-r  til  adiiiini-ifr  an  oath  to  thi«e  who  i-t'njf*/i/  to  take 
i%x. 

atuT-  i*  y-  i\'T  kiyiWM  \*\  the  nam**  i»f  (iri-iivilh-**  a«*t.  and  it  ha«*  ju-tly  4N»n- 
i*>rt«il  ii--!hmr  ii]Min  its  author.  '\'\f  «<-l«-<  t  roinniittiM*:*  a}»|t<»iiit*Mi  |>ur<uaiit  to 
\  )i.iv«-  I  x.tTii:n'-«l  ainl  d»-*  i<|t-il  th»*  iiif)>i>t t.»iit  ri^'ht«  of  i-h-rtioii  with  a  di'^ri-i* 
nd  'hi.'  :.•!  di-'ninin;iti>>n  hijhly  honoinahh*  t<»  thi'iu«i-lv«>-:  and  whi<*h  wt^r** 
•ji!;-t.i-  ti»rv  t"  tlie  |>u\i|i«*.  !>•  Ill  thi*  tii  "Ih-itjoii  fif  the  v«tt  ditVi^rt-nt  manner 
*#•.  ,ii«-ijt.ii»,  j.iior  to  l77o.  had  li»«*ii  tfi-ati-d  1^  thi-  hou*.-  at  l.irne. 
M0'.  )..»•  *— II  i:i«*h  imf'r«iv.-«l  hy  'J'*  •i.o.  III.  r.M.  and  :!■*»  <ii-ti.  III.  e.  SH,  .V2 
1.  ;•'.  •••••i  111.  «'.  V.i,  4-  ♦••■o.  III.  i\  >t.  all  whii'h  |»riiv;*ions  are  nimlo 
\»v  47  *»•-•.  III.  -tat.  I.  r.  I.  \\y  ihi-**  *talnte-t.  ;iny  |»er-r.B  in.iy  prfHont  a 
raf'l.i<ii!n«;  "f  an  iindiii*  ••li-**ti'»!i:  Imt  one  <*ah<*<-rilM*r  <if  thi'  (N-titioiiiT  iiinsc 
%  T^C'  •^u.uiti'  i».  hirii-t'lf  in  'Joo'.  with  tw**  "iin-iii'^  of  Ino'.  »M«»h.  to  ap]>«*ar  and 
I  jo-tiiii>ii  .  .iiid  th*  II  thi'  h'^it-c  ^hall  iip]'oirit  !*i>me  ilay  lioyond  fnurt«-i-n  d.iy^ 
*rnni*  !!■-•  iiv  iii  <*f  tin*  •^i-oiiiii  or  thi*  return  of  thi'  writ,  and  ^h.ill  irivi*  notit'«« 
;i«an*  r  aiel  tin*  -iitin;:  nl«-fll^•<'r•  tr*  atti'itd  the  >i;ir  of  the  hoit4«>  on  that  day  hv 
.  tLe.r  roUD*-**!  i>r  ai:>'iit<»:  thi<«  tLiy.  lnm«Trr.  may  N*  altennl.  htit  iiofii-e  ihall 
'  the  niw  i|.iy  .i|>{*<>int«il.  <»n  the  day  fixe«|.  if  Inn  memlNTi  «lo  not  att«'nd. 
*hall  »Uj"urn  friun  day  to  day.  exr^pt  nv«-r  Sunday s.  and  for  nny  luniiher  of 
'bn«tni.i<*-<tav.  Whit-»untlav.  und  (html  Friilav  :  ami  when  lU^  ur  more  mem- 
•v^nt.  the  kou.*e  nhall  imM***!"!  to  n>i  otluT  hnMncjw  except  ^we.mn>r  in  m<*m* 
mg  re|M>rt«  from  commit tifs,  aun  nding  a  rvturn,  or  attending  his  inHJivit}'  or 
t  11^ 
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Geo.  III.  c.  42,  and  made  perpetual  by  14  Geo.  III.  c.  15,)  which 
method  of  choosini^  by  lot  a  select  committee  of  titteen  memben 
sworn  well  and  truly  to  try  the  8amo,  and  a  true  judgment  to  give  a 
the  evidence.     And  this  abstract  of  the  proceedings  at  elections 
citizens,  and  burgesses,  concludes  our  inquiries  into  the  laws  and  cm 
peculiarly  relative  to  the  house  of  commons. 

♦1811  *^^*  ^  proceed  now,  sixthly,  to  the  method  of  making  lai 
-*  much  the  same  in  both  houses;  and  I  shall  touch  it  very 
ginning  in  the  house  of  commons.  But  first  I  must  premise,  that  f 
of  business  each  house  of  parliament  has  its  speaker.  The  speaker  c 
of  lords,  whose  oiiico  it  is  to  preside  there,  and  manage  the  formal 
ness,  is  the  lord  chaneollor,  or  keeper  of  the  king's  groat  seal,  or 
appointed  by  the  king's  commission :  and,  if  none  be  so  appointed,  t 
lords  (it  is  said)  may  elect.  The  speaker  of  the  house  of  common 
by  the  house;"  but  must  be  approved  by  the  king."    And  herein  tj 

comrniraionors  in  the  houso  of  lordn.  And  by  the  32  Geo.  III.  c.  1  the.  hon 
to  reciuve  a  me88uge  from  t)ie  lord^.  and  to  proceed  to  any  businewi  that  n 
Niry  for  the  prosecution  of  un  i m peach m on t  on  the  daji*  ap))ointed  for  the 
the  names  of  all  the  menihors  helon>!ing  to  tlic  house  arc  put  into  nx  boxei 
equal  numbers,  and  the  cltM'k  shall  draw  a  name  from  each  of  the  glasse 
wliich  name  shall  Ik?  rea<l  hy  the  sp<»aker,  and  if  the  j^erxon  is  present, 
qualificKlf  it  is  put  down :  and  in  this  manner  they  prooee<l,  till  forty-nine 
are  colh*oted.  But  besides  these  forty-nine,  each  party  shall  select,  oat 
number  present,  one  i>erson«  who  shall  be  the  nominee  of  that  party.  3 
have  voted  at  that  elecrtion,  or  w)io  are  petitioners,  or  are  petitioned  ag 
serve;  and  persons  who  are  sixty  years  of  age,  or  who  have  served  before, 
if  they  require  it ;  and  others  who  can  show  any  material  reason  may  also  b 
the  indulgence  of  the  house.  After  49  names  are  so  drawn,  lists  of  them  s 
to  the  respective  partiw,  who  shall  withdraw,  and  shall  alternately  strike 
]>etitioners  Ix^ginnmg)  till  they  are  reduced  to  13;  and  these  thirteen,  i 
nominees,  constitute  the  select  committee.  If  there  are  three  parties,  the 
nately  strike  off  one:  an<l  in  that  case  the  thirteen  shall  choose  the  two  no 

The  memhi^rs  of  the  committee  shall  then  be  ordere<l  by  the  house  to  m* 
liours,  and  they  cannot  adjourn  for  more  than  24  hours,  except  over  8unda 
day.  and  (joo(1  Friday,  without  leave  of  the  house :  and  no  member  of  th 
shall  absent  liinihelf  without  the  permission  of  the  house.  The  committee 
any  case  procee<l  to  business  witli  fewer  than  thirteen  members :  and  they 
if  for  tliree  suc<»essive  <lays  of  sitting  their  numl)er  is  less  than  that,  unlew  i 
14  days,  and  tlien  they  may  proceed,  thotigh  reduceil  to  12;  and  if  25  dai 
tliey  (X)ntiniie  to  sit  notwithstanding  a  prorogation  of  the  parliament.  A* 
memlH'rs  of  the  committee  take  a  solemn  oath  in  the  house,  that  the?  wi 
judgment  according  to  the  evidence ;  and  every  question  is  determined  hy 

The  committee  may  send  for  witnesses  and  examine  them  upon  oath,  a 
tlic  house  of  commons  does  not  j)ossess:  and  if  they  report  that  the  petitk 
is  frivolous  or  vexatious,  the  party  aggrievitl  shall  recover  oostH. 

By  the  11  GiK>.  HI.  c.  52.  if  ItH)  or  more  members  are  present,  but  if,  up 
ing  by  lot  40  not  set  aside  nor  excused  cannot  be  completed,  the  how 
adjourn,  as  if  100  had  not  attende<l.  And  to  prevent  the  public  bosinefls  I 
by  the  want  of  a  sufficient  attendnnce  to  form  a  select  committee,  the  36  ( 
lias  provided,  tliat  when  a  sufficient  nunilier  of  members  are  not  present 
pose,  the  house.  >H*fon*  they  a<^joum,  may  proceed  to  the  order  for  the  call 
if  it  has  l>e<'n  j)reviously  fixed  for  that  day,  or  they  may  a(\joum  such  call, 
onler  it  to  be  called  on  any  future  day,  and  may  make  such  order  relatii 
they  think  fit  for  enfon-ing  a  sufficient  attendance  of  the  members. — Cbris 

**Mr.  Hume  is  mistaken,  who  says  that  Peter  de  la  Mere,  chosen  in  tli 
ment  of  K.  II.,  wjts  tli«»  first  speaker  of  the  commons,  (3  vol.  3  :)  for  we  fin 
of  jmrliament,  ('>l  ¥a\w.  III.  No.  87,)  that  Sir  Thomas  Hungerford,  ckwaHi 
jMirotU^  des  cDrnmnncA  en  ccxt  purlcmcnU  addresse<l  the  king  in  the  nfime  of  the 
that  jubilee  year,  to  pray  that  he  would  pardon  several  persons  who  had  In 
in  impeachments. — Christian. 

^^8ir  Edward  Coke,  upon  l>eing  elected  speaker  in  1«'S92.  In  his  addreM  ti 

declared,  *'this  is  only  ns  yet  a  nomination,  and  no  election,  until  your  n 

allowance  and  approbation.'*  (2  Hats.  l.')4.)    But  the  house  of  oommona  at  | 

«carce  admit  their  speaker  to  hold  such  language.    Till  JSr  Fletoher  Norloi 
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boiiP^  difTiT.  that  th«  HfM^aker  of  the  hoiiAe  of  oommonR  cannot  jpvo 
»n  or  ar^ue  any  f|UOMtiiin  in  the  houne;  but  the  npoaker  of  the  hou^»e  of 
m  lt>nl  iil*  |iarliainiMit.  may.  In  each  house  the  act  of  the  majority'* 
>  vtiulo;  au'l  thi<«  majority  iH  iliHrluriMj  hv  voteH  openly  and  publicly 
«  mt*  at  Vi*ni<'c.  ami  many  other  tienatorial  asHomblicH,  privately  or  by 
Vinn  bittvr  nu'fhoil  may  l»e  Kervireahle,  to  prevent  intri^ucH  and  un- 
i«jiuil  rf»ml*in:itiunH:  but  it  iH  im|N>r«?<ibli)  to  Ih)  practiHe<l  with  um;  at 
.hif  liou^'  III  eoiiimonH,  where  ever\'  niember'H  conduct  iH  Hubiect  to  the 
'ti«ure  ot  \hj^  c*un**tituentH,  and  the  re  lure  Hh(»uld  be  o|>enly  HUDmitted  to 

pr«'ll<*n. 


?'  N  'W  177 1.  fv.»ry  itfiktli'inAn  who  wa**  |ir«»iM>s«Ml  to  fill  thut  honouruMe  otKce 
p>«i  ti.'xii  .fy.  aii'l.  it't'ltM't'il.  w;if«  iiliiio«t  t<tri-«il  into  tlic  I'huir,  and  ut  tlio  Hame 
r«^l'i*^t*<i|  |*«Triif-i<in  tn  pl*M<l.  in  unf»(li**r  placi*.  )ii>.  4*x<'Uf*<*H  and  inubility  todir^ 
I*  ••ft'  •-.  w  hit'ti  h«'  u*»-«l  ti»  dti  u|Hin  Jmmiijt  pr«»s*«'nt«H|  to  th«*  kin^.  Hut  Sir  KI«*trhiT 
■  «^ttH  fir-t  who  •li*r«*;!iinlf<l  tlii't  oTi'inony  U»ih  in  tli«*  on«*  hnu«c  and  in  thft 
III*  •ui'<'a'«-«tr<«.  Mr.  <'ornt*w.ill  and  Mr.  Addiii^tnn.  riM|U('f*t«'«i  to  niak**  «*X(niM*fi  to 
n*-.  I  >•:  M.ff  ntii-til  liy  thf  hoiiff.  thoii|;li  Mr.  Ad'linifton.  in  the  U*^ininn^  of 
v*!!:  |ari..tiufii(.  lilt  N'liv.  IT'.Ht.  t'oJloW4Hl  tin*  «>xuiitplf  fit'  Sir  Kl«*trlM*r  Norton. 
inii!i-i  !)••  M.'}|   u*  !•«>  «-xrii'»iMl.     iS«*<*  1  WtHMiil.  .'i'.>. )    Sir  •luliM  <'iiht  wa?*  the  hint 

v^'^-Mi'lr d  thi>  thimti*  in  th«*  lMn>!ii:i^*'  nt'  flifliilfnt-i'.  <>f  which  the  following 

'  nu\  •*-n«*  ,^  a  -iwiiiii'ii :  — "  I  ran  now  !•••  an  hiinihl**  -nitor  tii  your  nllgl'^tv, 
1  •••uM  trivf  your  faithful  t'oinnioni  an  n|i|M»rtunity  of  ri'«*tifyin^  thi><  the  i>nly 
t«ii  •ti«|i  «hi(  h  tn«-y  ran  *-\*'r  tuk«*.  and  In*  ^rnciou-ly  ph-a**!-*!  to  dtn^'t  them  to 
fjoxi'  •i(li«T  to  \<iur  ntaii">tv.  whom  thev  inav  not  henNiftcr  In*  iu>rrv  to  hav«) 
^»r  jk^njr  Ui.ij<-«(>  to  halt'  M|»|in>Vi»d."  (fi  Nov.  ITtil.)  TlxM-hanrrlhir  u?«'d  to  n»ply 
hlvjiui^  •!«•«••  h  of  I  MMi|ihm**nC  ami  eni'ourap'ni«>nt.  I»ut  now  hi*  shortly  infonns 
ni»n»  ih.»(  hi«  tii.ij*'-ty  a|i|'ri»V4>s  of  their  <o|M>aki'r.  who  «-lainiJi  the  ancient  privi- 
tLHcituni'Mi-.  aii<i  tht'n  ilify  n*tuni  to  thf'ir  own  hou?*«*. 

•pfttki*r«  u|M<n  thi«  <Nv:u(ion  hav**  aciiuiriH.l  ^reut  honour  an<l  iliMlnrtion,  particu- 
<»nu^  SvVi|i*.  /.•rm.in'ijf  friV'  •/'■•iirHi  fiur'/'f •*■*!?%*/,  '/•'!  fffrftiA  ni-'Jttruf-.r  jvr  rfmmuni'^ 
«*»--i**f'  <*f  r-F»,  ■i.'.f*»i«.  *'  ••■I  •••/nifi?,  ffff't*'*>'r,  vru'fr*>*'  r.  »7  ff:*''r'^  ii  ii*--f"*"*  *t^  i"*>?/i- 
.'••'•',  -.r  r  ■  ■••  ;  r..  •,  ,.  ^  ' ,  ..,  ,f  l,rt\tui,  M-.i  ■  •iiiiif/i  *J>t  hiutirtn  i^^mp  irti*'-t.  t-tnun  l.tuili 
w  •^.■.  fit  »,<■•*  tf  ./'..t. 'H  ,  -r/i.iiiP.  fo-tfrtjt  ntfhu'utu  '»•//»«•»',  fuiffi  prttM'fihhtiA  ft  ndmtihun 
'It'-.''!.; ".' ■  •   . :  '.  wi^.  •■  f '.'" I. .  . .'  i#  ,'f.i  i-^  iitthuhf^-HA  f*  i«i  f/uifi.*  iiurati  hiiuiiff  r(  tiitptttitU  tui 

^      •  l;      ■     '»■  I--;       ,■  .1/.  I-  ■'.    y       /  :n>iiUI  /Wi,r.'.l'(  itH  y>»T  'I'Vil  llfiff  f't-'ul^i  f»  l/l^'/UCW  (lUt/l'imMJ. 

^'M.  I  I..ir-U'  .I'-ur.  'Ji*.  -''iiRi^Ti  iN. 

V..|..|'ri -iihiii  ..f  th«»  rnittil  Statf^  j»hall  U*  Pn'-ident  of  thf  .""^'nat*'.  but  ^llall 

v».t.-  Hill.  ««  tht'V  J—  ii|iially  •liviiltil.    Tin*  S<'nat«»  -hall  chiwi***  thvir  othi'r  offieiTi, 

»  I  r-»i«l»'nt  IT    •.f.im.r^  in  ihf  al^M-n*'**  of  the  V  !<•#*- Pn-^'idi-nt.  or  whm  he  >hall 

II..-  ..III.-.,  .ii    I'f.-iih.nt  lil  the  Tniti^l  .*^tat«*!*.'*     M'on-t.  V.  S.  art.  1.  n.  3.) 

■■u*««..:  i{.  ]>r*'><  n:aii\f.<*  •liul)  fh^Miw  thrir  '*|if»uk«T  an*!  other  otfireni."   Ih.  art.  1, 

lil*l-aitJ. 

!i-li-ij-.    "f  •'••rnii^iii*  til'-  *i'"ak«'r  ni'ViT  voti***  luit  whrn  ihfre  i-*  an  equality 

■'•;••■»- 1  III. •  vot.'.  whirh  ill  iK  *t  <iis««  rriMt**-  a  majority:  hut  the  «|M>aki'r  of  the 

I  r-l-  !n-  n-  •  i-tiii;:  \"U\  r-.it  hi-*  vntf  i-*  rountfil  with  th»»  rf?»l  **{  thf  houM* ; 

>  i*ii»e  ,»t  nit  .-('I  ility.  th«'  n^in-<imtontj*  or  nf^itive  voi«N«»»  have  the  name  ert»H't 
'aii'^n  JL-  :t  i[i'->  MiTi-  in  f.n't  a  maji>rity.  i  I.i>nU'  .lour,  t^i  .hint*.  Witil.i  Lonl 
•WTv-^  *.t\-.  th.ii  iJ'«'  h«»ii-«'  of  lord-*  in  Ireland  oh*orv«M  thi«  «inip  nde;  and  that 
••f  •'■^•luliiv.  •■»*;. r  ;.rrri..».  -.r  /T"  n*i/-ih/r.  (1  R»-»«»k.  lo.'i.i  llfni***  tht*  i»nler  in 
ijf  .|i|.  <.ti«in  iii  :i|>|N*aU  an^l  vvMt<«  of  frn>r  t<»  thi*.  "  !•:  it  vour  lonlohip?*'  pleaf*un* 
•l«r-f  «.r  iU'*-'TTi.  Ill  .^h.ill  U-  r»-v«'nM»dT"  tor  it  th«'  v-it***  artMNiual.  th«*  juilirment 
■urt  U'lxw  I*  aihriii*Ml.  .  Ih.  *J  |i.Mik.  ^l.)  II**r*»  it  may  not  U*  ini|>r«i|M*r  to  oiKt'rVA 
*  :•  n  . '  ik^iiiij  \..r.f  in  tin*  fiurt*  of  juntif**:  hut  in  thi»  hU|H'rii»r  ^•'MirtH,  if  the 
^«^(UAili  ii:\i<if.l.  ihi'M*  i«  no  di*«'i-ii»ti.  and  the  4rai|.*o  i*  «*ont:nui'<l  in  I'ourt  till 

>  o.ij  ur  .\t  I'l-  ■M'.-*i«-ii«  !h«'  ju^tifi-H.  in  nu^o  of  iNpiality.  oui:ht  to  ri»*pit*»  tho 
ii  til.-  n«\t  ••*«-i>*n.i :  hui  if  thi*y  an*  *H|ual  on«*  day.  and  th«*  matt«*r  ik  duly 
N'f.iri*  t.'jt'nioii  another  ilay  in  tht>^:lmt*  ««*<»^ion*«.an<l  if  then'i*  then  an  iiitN^uality, 
k«Niiit  Iff  a  ueik'nirnt :  li>r  uil  th«*  tini«*  of  th«»  M«f«fiioni«  i*  orinH'ler^Nl  hut  an  one 
^tiiiir  TitiH  «..njitini«'^  ^iirnirit^i*  the  Kinfrb*  vote  of  a  pen>on  wh«»  nev«*r  voten  hut 
^-*i  an  •^(iiality  :  M>ni«*tini«««  th«*  <bml»le  vote  of  a  pemon  who  fir^t  vnt4«witli 
uid  tb'-n.  ufM.n  an  •^fUaJity.  rr«>ate«  a  minority  hy  ffiving  a  M*eon<l  vote. 

HI  Tolf  n^ith«*r  ••xi^t*  in  ci>r|ionitionii  nor  eUewhere.  unleiw  it  i*  exprewljr  giv«i 
»nr  rh^ner.  or.  what  !«  ei|uivalent.  i*xi«tji  by  imnii^morial  UAa^;  and  in  auch 
uuioC  be  crrdt«-ii  hy  a  by-law.     0  T.  U.  7o2.— ^.'uaiaTUN. 

UT 
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To  bring  a  bill  into  the  house,  if  the  relief  sought  by  it  is  of  a  privs 
it  iB  first  necessary  to  prefer  a  petition;  which  must  bo  presented  Ir 
ber,  and  usually  sets  forth  the  grievance  desired  to  be  romedipd.  Thi 
(when  founded  on  facts  that  may  be  in  their  nature  disputed)  is  nfi 
committee  of  memberS;  who  examine  the  matter  alleged,  and  to 
report  it  to  the  house;  and  then  (or  otherwise,  upon  the  mere  petitioi 
given  to  bring  in  the  bill.  In  public  matters  the  bill  is  brought  in  upi 
made  to  the  house,  without  any  petition  at  all.  Formerly,  all  bills  w< 
in  the  form  of  petitions,**  which  wore  entered  upon  the  parliament  i 
the  king's  answer  thereunto  subjoined ;  not  in  any  settled  forms  of  i 
*18*>1  *^  ^^*^  circumstances  of  the  case  required :(/)  and,  at  the  cc 
''-'  parliament,  the  judges  drew  them  into  the  form  of  a  statute,! 
entered  on  the  statute  rolls.  In  the  reign  of  Henry  V.,  to  prevent  mi* 
abuses,  the  statutes  were  drawn  up  by  the  judges  before  the  end  of  t 
ment;  and,  in  the  reign  of  Henry  Vl.,  bills  in  the  form  of  acts,  accord 
modern  customs,  were  first  introduced. 

The  persons  directed  to  bring  in  the  bill  present  it  in  a  competei 
the  house,  drnwn  out  on  paper,  with  a  multitude  of  blanks,  or  vo 
where  any  thing  occurs  that  is  dubious,  or  necessary  to  bo  settled  b 
liament  itself;  (such,  especially,  as  the  precise  date  of  times,  the  n 
quantity  of  penalties,  or  of  any  sums  of  money  to  be  raised,)  being  is 
the  skeleton  of  the  bill.  In  the  house  of  lords,  if  the  bill  begins  t 
(when  of  a  private  nature)  referred  to  two  of  the  judges,  to  examine  i 
the  stat<$  of  the  facts  alleged,  to  see  that  all  necessary  parties  conse 
settle  all  points  of  technical  propriety.  This  is  read  a  hrst  time,  am 
venient  distance  a  second  time;  and,  after  each  reading,  the  spcakei 
the  house  the  substance  of  the  bill,  and  puts  the  question  whetner  it 
ceed  any  further.  The  introduction  of  the  bill  may  be  originally  o 
the  bill  itself  may  at  either  of  the  readings;  and,  if  the  opposition  su( 
bill  must  be  dro])ped  for  that  session;  as  it  must  also  if  opposed  with 
any  of  the  subsequent  stages. 

After  the  second  reading  it  is  committed,  that  is,  referred  to  a  c 
which  is  either  selected  by  the  house  in  matters  of  small  importan' 
upon  a  bill  of  consequence,  the  house  resolves  itself  into  a  commit 
whole  house.  A  committee  of  the  whole  house  is  composed  of  ever] 
and,  to  form  it,  the  speaker  quits  the  chair,  (another  member  being 
chairman,)  and  may  sit  and  debate  as  a  private  member.  In  these  c 
the  bill  is  debated  clause  by  clause,  amendments  made,  the  blanki 
*l'^'n     ""^^   sometimes   the  bill   entirely  new-modelled.     Afler  it 

*■'  J     througli  the  committee,  the  chairman  reports  it  to  the  house, 

(f)  Sm*,  amon)(  nnmlicrloM  other  iiMUincf>«,  Uw  arftcii/i  deri,  9  Edw.  II. 


"  The  commons  for  near  two  centuries  continue<l  the  style  of  very  hmnl 
ers.  Tht>ir  petitions  Iroquontly  bepin  with  '*your  poor  commons  beg  and  pnj 
cludod  with  **for  God's  sake,  and  as  an  act  of  charity:" — Voi  poveres  eomm 
fuppfimt,  pur  Dim  et  en  (tuvrv  tie  charity.  (Hot.  Pari,  paraim.)  It  appears  that 
reign  of  Henry  V.  it  had  been  the  practice  of  the  kings  to  add  and  enact  mo 
commons  j>ctitioncd  for.  In  consoquonc(»  of  this,  there  is  a  very  memorable  p 
the  commons  in  2  Hen.  V.  which  states  that  it  is  the  liberty  and  freedom  of  it 
tliat  tlicre  nhould  bo  no  statute  without  their  assent,  considering  that  thei 
l)een  aa  well  nsxenters  as  petitioners,  and  therefore  they  pray  that,  for  the  ft 
may  be  no  additions  or  diminutions  to  their  petitions.  And  in  answer  to  th 
granted  that  from  henct^forth  they  should  be  bound  in  no  instance  without  t 
Miving  his  royal  ])rorogative  to  grant  and  deny  what  lie  pleased  of  their  petit 
Pref.  XV.  liot.  Pari.  2  lien.  V.  No.  22.)  It  w:ih  long  after  its  creation,  or  mthei 
from  the  hurons,  before  the  house  of  commons  was  consoious  of  its  own  it 
dignity  ;  and  such  w:ih  their  modo^Hty  and  diffidence,  that  they  used  to  reque 
to  send  them  some  of  their  members  to  instruct  them  in  their  duty,  '*on  aoc 
arduousness  of  their  charge,  and  the  fecblcnoss  of  their  own  powers  and  under 
— pur  CarduUi  de  lour  charge,  cl  Ic  f  college  de  lour  powr*  el  *ens.  (Bot.  FftrL  1  B 
Chbistian. 
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the  committee  have  made;  and  then  the  houBO  rcconpiders  the 
n,  and  the  qacNtion  ih  re|H'ate<lly  put  upon  every  clauHO  and 
Then  the  houM^  hath  a^rn't^  or  dina^reod  to  the  amendmenta  of 
and  flomotiinoii  added  new  amenrlniontH  of  it8  own,  the  bill  in 
»  be  enfTTOHfUHl,  or  written  in  a  ntnui^  j^roM  hand,  on  one  or 

I  ^or  prpdAOH)  of  parchment  8owod  to^^ther.  When  thin  is 
A  a  thini  time,  and  amendmontH  are  RometimoH  then  made  to 
w  claum*  Ih*  added,  it  iH  <lone  by  tacking  a  separate  piece  of 
the  bill,  which  is  culled  a  rider/ 7)  The  flpeaker  then  a^in 
ht^;  and.  holding  it  up  in  hiH  handn,  puts  the  question  whether 
ami.  If  thin  in  a^rtHMi  to.  the  title  to  it  is  then  settled,  which 
iieml  one  for  all  the  acts  imHHcd  in  the  scHsion,  till,  in  the  Arst 
VI 11..  distinct  titlen  were  intn»duced  for  each  chapter.     After 

nienilK*nt  iH  diriH'tcd  ti>  carr}*  it  to  the  lonls,  and  desire  their 
ho.  ntteiifleil  bv  Heveral  mon\  carries  it  to  the  bar  of  the  house 
•tv  deli  vera  it  to  their  t«|ieakery  who  comes  down  fVom  his  wool* 
it. 

frt  thmuirh  the  same  furms  as  in  the  other  house,  Cexcept  en- 
i'*  alr«*ady  done.)  and,  if  rejected,  no  more  notice  is  taken,  bat 
7if#o.  to  prevent  uiibi*<*oniin^  altercations.  Hut,  if  it  is  agreed 
d  a  nieHsup*  by  two  maHtern  in  chancer^*,  (or,  u|>on  matters  of 

im|M)rtance.  by  two  of  the  judp'M.)  that  they  have  a^^reed  to 
tlie  bill  renniiiiH  with  the  lonls.  if  they  have  made  no  amend- 
it.  if  unv  amendments  un»  made,  nuch  amendments  are  sent 
bill  to  n'ceive  the  concnm'nce  of  the  c(»mmons.     If  the  com- 

II  the  amendment x.  a  conterence  usuullv  follows  between  mem- 
i»m  eaf'b  house.  wli«i.  f«»r  the  mont  part.  M*ttle  and  adjust  the 
if  lN>th  houM'rt  n*niain  inflexible,  the  bill  is  drop|>e«l.  If  the 
to  the  anien<lments.  the  bill  is  Kent  back  to  the  btnls  by  one 
'.  •with  n  nie?iMjiiri.  to  a('«|u:iint  them  then»with.  The  r«ici 
iib-trviM|.  tutif'it'S  rnutiiU'its,  wlu-n  I  he  bill  iK'trins  in  the     ^ 

Hut,  when  an  net  f»f  ^rare  or  panlon  in  paMsiMi.  it  is  first 
uj«  *>tv.  and  tlii'U  reatl  oih>«*  onlv  in  each  nf  the  hoiises,  without 
•^••ih:;  ••r  anH'ndniriit.i  A  >     And  wbrn   ImuIi    litMises    have   done 

alway-*  \n  ib  |Mi*.itr«l  in  the  bouse  of  |HH'rs,  t<»  wait  the  i^)yal 
n  i!i»-  laM'  111"  a  bill  of  supjily.  wbieh,  atler  reeeivin;^  the  con- 
lonN.  i<«  <M*ni  back  to  the  bt'use  of  commonH.(i') 
M'nt   may  be  ifiveii  two  ways:    1.   In  pi»rson;  when  the  king 
n*ii«  I  if  pfcrs,  in  bi**  <T«»wn  and  n»yal  mbes,  and.  sendini^  f«ir  the 

bar.  tliv  tii!v«  i»f  all  tin*  bills  that  have  passed  Imth  hoiiS4*H  are 
feiiii;''*  an-\vrr  is  ilerlaretl  by  the  clerk  of  the  parliament  in 
:•  a  bad::'*,  it  niM*t  be  nwncd.  (now  the  only  one  n'mainin^.) 
il  wlticb  one  could  wish  ti>  see  fall  into  total  oblivion,  unless  it 
,  rM>lcrnn  nicuiciito  to  remind  us  that  our  lilK*iiies  are  mortal, 
ell  ije^tii'Ved  bv  a  fonMi^n  ton'c.  If  the  kinir  c«msent8  to  a 
lerk  ii-iiallv  detlan's,  "/f  n^t/  It-  r*»it,  the  kinij  wills  it  so  to  Ivo:" 
•ill.  ••<•  »f  T.tit  r  .mmt  \l  twt  il,sin\  be  it  as  it  is  desired."  If  the 
»  a-^'-nt.  it  is  in  the  ijentle  la n^ua^^e  of  •*/«•  r«>y  ^'titwni,**  the 

i«i  Cm.  Ji  iir.  34  Jaly.  icm. 

I     r.  IB   .*■  Of    IT  .'iiT^.  !TI7 

m  nf  i;:.J;»nl  III.  all  !)»••  ••tatut**^  iin-  ••ither  in  Fn-neh  i»r  I-atin.  l»ut 
^1.     I  h:iv>*  ti*\>  r  *«>en  any  renxm  H^^i^ni**!  for  thi«  rhaniro  in  the  Ian- 

m  f'.r-'.-.i  itirr»-']»«»nd  tn  flie  plirii^e  ff»nnerlT  umhI  by  muHs  of  ju«tiro, 
r*l  tinn*  t«»  »'««n»:«l«T  of  their  jiid::ni«-nt.  vi«. :  nin.i  ttti-tMtrr  n-^ilt.  And 
d^tiilit  hut  «'kriL'iniiIly  thi'<(«'  wnnU  iinf>li«Hi  a  M»riou«  intent  to  take  tli<% 
■id«-r»ti<in.  iind  tlit-v  only  lN>eunie  in  etVe<*t  a  neicative  when  the  hill  or 
||«w|  hr  •  di«'<'ihiti<tn  lN*ffir«'  th«»  kinc  coin munieii ted  the  result  of  hii 
n  th««  mil*  of  pirliiiinfnt.  the  kiny;  >oni''iim«i«  an-wer*  thnt  the  |ietitir»n 
:id  canniit  b«-  |;r.iiiti d  :  iM>nietinu'st  he  un^wers,  thnt  he  and  hi*  rnunoil 
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king  will  adviso  npon  it.'*    When  a  bill  of  snpply  is  passed,  it  is  carric 
])resonted  to  the  king  by  the  speaker  of  the  house  of  conimon8;(A) 
I'oyal  assent  is  thus  expressed,  **le  roy  reniercie  ses  loyal  subjects^  acccnU 
voienct'f  ft  aussi  le  vent,  the  king  thanks  his  loyal  subjects,  accepta  then 
lence,  and  wills  it  so  to  be."     In  case  of  an  act  of  grace,  whicn  origil 
ceeds  ii'om  the  crown,  aiid  has  the  royal  assent  iu  the  lirst  stage; 
clerk  of  the  parliament  thus  pronounces  the  gratitude  of  the  subjoct: 
latSy  seifjneurSy  et  commons,  en  ce  present  parliament  assembkes,  au  nam  de 
♦185 1    ''^'^^^  subjects,  *rnncrcient  tres  humblement  votre  majeste,  etprient  a 
-I    donner  en  sante  bone  vie  et  longue;  the  prelates,  lords,  and  con 
this  present  parliament  assembled,  in  the  name  of  all  your  other 
most  humbly  thank  your  majesty,  and  pray  to  God  to  fi^nt  you  in  h 
wealth  long  to  live."(Z)    2.  By  the  statute  33  Hen.  Vfil.  c.  21,  the  1 
give  his  assent  by  letters  patent  under  his  great  seal,  signed  with 
and  notified  in  his  absence,  to  both  houses  assembled  together  in 
house.     And,  when  the  bill  has  received  the  royal  assent  in  eithei 
ways,  it  is  then,  and  not  before,  a  statute  or  act  of  parliament.*" 

This  statute  or  act  is  ]>laced  among  the  records  of  the  kingdom ;  tl 
ing  no  formal  promulgation  to  give  it  the  force  of  a  law,  as  was  nee 
the  civil  law  with  ivgard  to  the  emiMsror's  edicts;  because  every  man  ii 
IS,  in  judgment  of  hiw,  ])arty  to  the  making  of  an  act  of  parliament, 
sent  thereat  by  his  rcprost^ntativcs.  However,  a  copy  thereof  is  usual 
at  the  king's  press,  for  the  information  of  the  whole  land.  And  for 
fore  the  invention  of  printing,  it  was  used  to  be  published  by  the  sheri 
county;  the  king's  writ  being  sent  to  him  at  the  end  of  every  sesaioii 
with  a  transcri])t  of  all  the  acts  made  at  that  session,  commanding  hi 
tuta  ilia,  et  omnes  artieulos,  in  eisde.m  contentos,  in  singulis  locis  ubi  exped 
publice  prodamnri,  et  jinn  iter  tencri  et  observari  faciat."  And  the  usa 
proclaim  them  at  his  county  court,  and  thei-e  to  keep  them,  that  whoc 
might  read  or  take  copies  thereof;  which  custom  continued  till  th< 
Henrj'  the  Seventh.(wi) 

An  act  of  ])arliament,  thus  made,  is  the  exei^cise  of  the  highest  autt 

(*)  Rot.  Pnrl.  9  H.'n.  IV.  in  Pryii.  4  IiMt.  80,  31.  (»)  3  Inrt.  41.   4  lurt.  Sft. 


will  consider  of  it ;  as  in  37  Ed.  III.  No.  33.    Quani  au  ccste  article,  it  demands  gra 
et  jmrinnt  mi  »f.  rnt  acbscra  par  .vm  consrif. 

This  prerogativo  of  rejecting  bills  wns  exorcised  to  such  an  extent  in  am 
that  D'Ewcs  informs  U8,  that  queen  Elizabetli,  at  the  close  of  one  seasioi 
assent  to  twenty-four  iiiiblic.  and  nineteen  private  bills;  and,  at  the  same  tin 
fortvM'ight,  whicli  liail  piissetl  the  two  houses  of  parliament.  (Jour.  596.)  ] 
time  it  was  exertiMl  was  in  the  year  1(VJ:2,  by  William  III.,  who  at  firat  refuset 
to  the  bill  for  tri«'nniiil  j)arliaments,  but  was  ]>revailed  ui>on  to  permit  it  to 
two  vears  aften^'anls.     vo  Lolni«\  4<>4. — C-iiristian, 

•*The  33  Geo.  III.  c.  13  directs  the  clerk  of  parliament  to  endoree  on  ei 
time  it  receiv«»s  the  royal  assent,  from  which  <lay  it  beoomea  operative,  if 
ppecified.    And  by  4S  Gch:).  III.  c.  106,  when  a  bill  for  continuing  expiring  m 
liave  passed  U^fore  such  acts  expire,  tlic  bill,  when  pa8t<ed  into  a  law,  shall 
from  the  date  of  tJie  expiration  of  the  act  intended  to  l)e  continued. 

*'Ever}'  )»ill  which  shall  liave  ])assed  the  llou^o  of  Representatives  and  the  S 
before  it  becr>nn*s  a  law,  be  }»resente<l  to  tlie  Tresident  of  the  United  States 
prove,  he  hhall  sign  it:  but  if  not.  he  sliall  return  it,  with  hi»  objections,  t< 
m  which  it  sliall  have  originated,  who  shall  enter  the  objections  at  large  on  t 
and  proceed  to  re<»oiisider  it.  If,  after  nuch  re<'onsideration,  two*thirds  of 
ahall  agree  to  pass  the  bill,  it  shall  be  8ent,  together  with  the  objections,  t 
house,  by  wliich  it  shall  likewise  ho.  reconsidered;  and,  if  approved  by  two4l 
house,  it  sliall  Y)econie  a  law.  But  in  all  such  cases  the  votes  of  both  hou 
deterniineii  by  yeas  and  nays,  and  the  names  of  the  [persons  voting  ibr  and 
bill  shall  be  (^ntere<l  on  the  journal  of  each  house  respectively.  If  any  bill 
returned  by  the  President  witliin  i(^n  days  (Sun<lay8  excepted)  after  it  shall 

Presented  to  him,  the  same  sliall  be  a  law  iu  like  manner  as  if  he  had  signc 
ongress  by  their  adjournment  prevent  its  return,  iu  which  case  it  shall  no 
Const.  U.S.  art.  1,  s.  7. — Suarswood. 
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lom  a«-knnwlo<i^^  u\*»m  earth.  It  liuth  |V)Wor  to  l»in(l  evorv  Aiihjoct  in 
bikI  the  «1oiiiiiiii>iiii  tliorouiit«»  bi'loii^iii^ ;  nay,  oven  tho  kiii^  hiniHelt', 
larly  nunioil  thvmn.  Ami  it  canntit  U*  ultertHj,  ^umwiikHl,  iWt^  r^lMi* 
ith.  ?«ii«|ifn<KMK  or  iv|M*nli*<i,  hut  in  tho  Kunu*  tomirt,  un<l  hy  the  '- 
h«infy  <»t'  |»arhanu-nt :  tor  it  in  a  maxim  in  hiw,  that  it  rc<|iiin*H  the 
'iifcrth  to  flJMMilvi*,  art  to  cn^atf,  an  <ililipition.  It  in  true  it  waM  formerly 
t  the  kin^  nii:;ht.  in  many  eaiH^H,  <liH|M*iiMe  with  ]K*nal  HtatuteH:(7i)  hut 
•tatutf  1  W.  an<l  M.  rtt.  -,  e.  2,  It  !<«  (Ii*<'lan'«l  that  the  rtUH|M*n(lin^  or  <ii*i- 
vith  lawrt  hy  n*t;ai  authority,  without  «'onMMit  <il'  |mrliament,  in  illegal. 
'k«*n*  r(*mainrt  only,  in  tho  movent h  aii<l  lant  jilaee,  to  a^id  a  w<»ni  or  two 
ii;  the  manner  in  which  ))arliameiitri  may  be  a<ljourne<l,  |>n)n)^ue<ly  or 

oumment  lit  na  mon*  than  a  ecuitinuaneo  <»f  the  HoHrtiim  fnmi  one  <lav  to 
m^  ihi-  wonl  itsi'li'  HtniiHoH :  an«l  thin  in  <lone  hv  the  authority  of  ea<-h 
■nrali'iy  «*vrry  <lay:  and  rMimetinn'M  tor  a  lortni^ht  or  a  month  to^rther, 
'i*tiii:i<*  i>r  FlaMer.  or  u|H)n  other  |uirtieuhir  oeeaHionH.  Hut  the  adjiHini- 
'>n«*  h'lUM*  i«i  m»  a'tj<Miriinu*nt  of  the  other.No  It  hath  also  Ikhmi  usual. 
>  nt:iji  My  hath  sii^nitifil  his  |iU'a.sun*  that  In  it  h  or  either  f>t' the  houses 
Ijourn  tlM'niM'lws  i«»  a  certain  flay,  to  oIk^v  the  kin^'n  pleasure  so  hi^ni- 
ti>  aiij**uni  u«i-onlin^ly.f /*!  CHherwisr.  U-Mitles  the  imhi'orum  of  a  n*- 
»p>n*irati(in  wi»ul«j  a*^ur«'<llv  f«»II«»w;  which  wi»uM  ottvii  U»  very  incon- 
o  ImiiIi  puhiic  and  private  huHncss:  fnr  |»n>roi:ation  {luts  an  end  to  the 
anil  tlirn  such  hilU  an  an'  only  U^LTun  and  n<it  ]K*rlect4Hl.  must  Ik*  re- 

n'iro  •  ii  at  all*  in  a  suhs(M|uent  nessiiin:  wlicn*as.  alter  an  adjournment, 
«  (-«*ntinuc  ill  tin*  same  state  an  at  the  time  of  the  adjimmmcnt  made, 

U>  iipH-ei-vhil  on  withi»ut  anv  fivsh  cfimnienct^ment." 
^•;:a!i«'n  i<*  (he  eniitinuance  of  the  ]iarli:inient   fn»m  <ino  nerthion  to  an- 

an  adj'Miriinient  is  a  *coiitinuatif»n  of  the  M'ssion  \hm\  day  to  r»iy- 
ii-*  i*  .hnie  l»v  I  he  nval  autlioritv.  express4i|  either  hv  the  h»nl  *■  * 
r  III  lii<.  hiaje^iyV  pn—cnce,  or  hy  coniniis^ioii  from  the  i-rown.  or  fre- 
.y  ]in»-!aiiiatiMii.**  li'tth  houses  aire  he4'«'SH«inIy  |in»r«»:;ued  at  the  sainie 
I' -I  UiiiiT  J*  |»p»n»;raji,,n  i,f  f||(>  hfiuse  of  innls.  or  etimmoim.  hut  «»f  tli*' 
it.     The  ?M-.«.iiin  is  never  understood  to  he  at  an  eii'l  until  a  ju-omira- 

•1.  :-4     lUr  f..  i:.m  •-.  1  >  Jitiio.  14  Not   I«  Uv   Ii.'I:  P  JuIt.  \*^-i.%:  n  Sf|ii.  PMn;  ^-. 

•  Jult.  iM-T:  4  Aiut.  l'<^'-:  .'4  »•••!  !•'•! :  il  Jim  ,  \:i2',  I  • 

.r    ;.-./.■«    '  c   11  Juii-.  1  TJ.  :.  A(>r.  IrtiH;  4      .\i*i.  ITi;;  :i  »rl.  1741;  !  •  ln^ .  i;4:>:  ::i  Maj.  17"« 


-  «"f  J  irh.tnii-iit  .il-i  d«t*Tmin<>  l»y  firorofrntion,  ron?'r<|Ui*ii!ly  all  iMT^nn**  (akt-n 
ii\  Mii-lt-r  -Hi  li  ••r«lfr«  iii:ty.  aftfr  pmri (Ration  t*t'  ]*Ar\uiUi*'U\  lU*  w«'ll  un  iifl*T  di— 
••  ■i;'M-li.irj«*il  ••n  .i  A  i'    m  .^•^^#^l^;  ^fn*-rally.  Iii>w»»vi'r.  that  l'«»rin  i^  nt»t  nl^^i'i-x^il. 

•  •r-'f  .ith'T  liini»t«  i.»  h«ild  in  impri-'innnMit  vxpiri'^.  and  tlii»  parly  may  at 
t'Tth  '-n  t}f  I  r«iri>;;.iti«>n  nr  di<»«iilnti«in  ^f  \h*»  pailiam**nt.     *'«»!n.  IHl'.  rurlia- 

I      TIm-  •!  i!i»  iif  an  iin]H'arlini*'nt  i*  n^t  Mtft-et***!  !•%•  tin*  «»«»*f.i«»n  t*'nninatin;! 

•  w.i\   .ir  til-  -'tht-r.    I{.i\ni.  I'JIK     1  L«'V.  .Hs4. )  and  a]»)>«'aU  au'l  writ*  ••f  trr«ir 

nd  mr-  t«i  ♦—  prit ii-l  in.  ait  tln-y  i»t«MHj  at  th**  la-^t  -i"»'»i«»n.     -  I*t'V.  V^l.     <'iMn. 

^rii«tit.  *».  I     -*'iiiTTr. 

r  hoii-t*.  'hiiiiiL*  ihi»  •••*-iiin  <»f  ^'on^rri^-*. -•hall,  without  tin*  con ••••nt  of  th»*  <»th«*r. 

if  tr.i'r."  tJi.iii   tlir l.i\  •.  iimf  to  any  iither  plar.*  than  that  in  whii*li  tin-  two 

•!1  »-  -.frjiii;"  *'..n-i  I'.  S.  art.  1.  -.  it.  "Tin-  rn-i'h  nt  of  thf  Tnitiil  Stat.-'. 
'.  '.ti  <.-!««■  ••f  •l:-.ii*ri  I  iiii-nt  )M<tWffn  tlii>  twn  hi*u<>«"*  with  ri-^iMTt   to  thi*  tinif  **f 

•  nt.  t<>  :fip>iirii  th'ii)  to  -urh  tiin<'  a^*  In*  oh.ill  think  |>r<«)>«T/'  ih.  art.  *J. 
'II  %«"« •••I'. 

>■  U  jiniiiiii*  «-f  a  n>>\v  |>:irlinm«>nt.  whfii  it  i*.  not  inT*-ni|iHi  that  thi'  |>:irli.ini*»nt 
—■!  ftt  th»«  Ft  turn  "t  th«-  writ  nf  "Mniiiitiii*  for  thf  ile-imti'li  of  }.ii«in»»s*.  ih»»  prn*- 
;  r>.r-*;:il-  it  \>\  a  \M A  "\'  |>r<>ro|;jiti<iii.  a<»  th^*  parliainflit  in  IT'.MI  wa*  propi^il-d 
*ri!  ''"in  .hinr.  •.•♦•  Ni»v.  I7'.»»i:i  aii>l  thf  tir*t  parliaiiH'nt  in  thi**  n-itn  wa*  pr.*- 
.  •■■'ir  writ-.  P».  i  V.tv.  ITi'd.  <  hi  th>' <lav  n|N»n  whi«h  tli»»  writ  of  Minnn'Oi-* 
)•{*•    th»*  nifniJ"-r»  •»!  thf  hi>n<*i*  of  rMninii>n<»  whi»  attftid  \i**  n«»t  t'nt»'r  tlo-ir  4»«ii 

•  ••il  fiif  ■  iiii— -n?!'  triifii  thi*  lord*,  hut  »:••  iniiniiliHtf'lv  up  t«»  tin*  hon*f  lif  lt»nl-. 
■  •  hAiir«*ll**r  rtai|-  iht*  writ  <>f  pron*(;Mti'>n.  Ih.  .\tii|  wii«'n  it  i«  intfmitMl  that 
M  m«-f*i  U]Miri  th>-  da\  tit  whii'h  thf  parliunifnt  i.*«  pn>n%^u«'d  f*»r  «h**pdleh  of 
n'»tio«-  i«  i;ivfn  ^'.  a  pnH'Uniaiion. — CuKl»TiJk.\. 
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tion ;  though,  unless  some  act  bo  passed  or  some  judgment  given  in  pai 
it  is  in  truUi  no  session  at  all.(9)  And,  formerly^  the  usage  was  ibr  thi 
^ive  the  royal  assent  to  all  such  bills  as  ho  approved,  at  the  end  of  e 
sion,  and  then  to  prorogue  the  parliament ;  though  sometimes  only  fur 
two  ;(r)  after  which  all  business  then  depending  in  the  houses  was  to 
again :  which  custom  obtained  so  strongly,  that  it  once  became  a  qa 
whether  giving  the  royal  assent  to  a  single  bill  did  not  of  course  put  an  c 
session.  And,  though  it  was  then  resolved  in  the  negative,  yet  the  nc 
so  deeply  rooted,  that  the  statute  1  Car.  I.  c.  7  was  passed  to  declare, 
king's  assent  to  that  and  some  other  acts  should  not  put  an  end  to  the 
and  even  so  late  as  the  reign  of  Charles  11.  wo  find  a  proviso  frequent] 
to  a  l)ill«(f)  that  his  majesty's  assent  thereto  should  not  determine  tb 
of  parliament.  But  it  now  seems  to  be  allowed,  that  a  prorogation 
expressly  made,  in  order  to  determine  the  session.  And,  if  at  the  til 
actual  rebellion,  or  imminent  danger  of  invasion,  the  parliament  shall 
rated  by  adjournment  or  prorogation,  the  king  is  empowered(u)  to  i 
together  by  proclamation,  with  tburteen  days'  notice  of  the  time  appo 
their  reassembling.** 

A  dissolution  is  the  civil  death  of  the  parliament;  and  this  may  b 
three  ways:  1.  By  the  king's  will,  expressed  either  in  person  or  by  re 
tion;  for,  as  the  King  has  tlie  sole  right  of  convening  the  parliamen 
*1881  *^^  ^^  *  branch  of  the  royal  prerogative  that  he  may  Twhe 
-I  pleases)  prorogue  the  parliament  for  a  time,  or  ]>at  a  final  pei 
existence.  If  nothing  had  a  right  to  prorogue  or  dissolve  a  parlia: 
itself,  it  might  happen  to  become  perpetual.  And  this  would  be  e 
dangerous,  if  at  any  time  it  should  attempt  to  encroach  upon  the 
i»owcr:  as  was  fatally  exjKTienced  by  the  unfortunate  king  Charles  the  1 
having  unadvisedly  passed  an  act  to  continue  the  parliament  then  in 
such  time  as  it  should  please  to  dissolve  itself,  at  last  fell  a  etacritic 
inonlinate  power,  which  he  himself  had  consented  to  give  them.  Il 
fore  extremely  neccssaiy  that  the  crown  should  be  empowered  to  re£ 
duration  of  these  asseniLlies,  under  the  limitations  which  the  English 
tion  has  prescribed:  so  that,  on  the  one  hand,  they  may  frequently  i 
larly  come  together,  for  the  despatch  of  business,  and  redress  of  gi 
and  may  not,  on  the  other,  even  with  the  consent  of  the  crown,  be  i 
to  an  inconvenient  or  unconstitutional  length. 

2.  A  parliament  may  be  dissolved  by  the  demise  of  the  crown. 
solution  formerly  hapj)ened  immedidtely  upon  the  death  of  the 
sovereign:  for  he  being  conHidered  in  law  as  the  head  of  the  pii 
I'Utput  prinriphun  li  Jim'Sy)  that  failing,  the  whole  body  was  held  to  b 
But,  the  calling  a  now  parliament  immediately  on  the  inauguratii 
successor  being  found  inconvenient,  and  dangers  being  apprehen< 
having  no  parliament  in  iK'ing  in  case  of  a  disput-ed  succession,  it  wa 
by  the  statutes  7  &  8  W.  111.  c.  ir>,  and  6  Anne,  e.  7,  that  the  parli 
being  shall  continue  for  six  months  after  the  death  of  any  king  < 
unless  w)oner  pi-orogued  or  dissolved  by  the  successor:  that,  if  the  p 
be,  at  the  time  of  the  king's  death,  separated  by  adjournment  or  pre 
it  shall,  notwithstanding,  assemble  iuimediately;  and  that,  if  no  par) 
then  in  being,  the  members  of  the  last  parliament  shall  assemble,  and 
a  ])arliament. 

♦1801        *'*^*  ^^"'^^b''  ^  parliament  may  be  dissolved  or  expire  by  '. 
^  ^     time.     For,  if  either  the  legislative  body  were  perpetual,  or  n 

(f)  4  Tiuit.  2».   HhIo  <)r  Pnrl.  38.   Hot  61.  (<)  FtM.  12CWr.  ll.r.  1.   22ASCte.U.c 

C)  Com.  Jour.  'I\  Oct.  l&Oa.  [•)  i^tat.  30  0«o.  H.  c. :». 

<«;  U'iil.  21  NiiT.  1.V4. 


«  By  BtntutoK  37  Ooo.  IIT.  c.  127  and  31).  40  Gt»o.  Til.  c.  14,  the  king  may  at  ai 
proclamation,  n))]>oitit  )>nrli«tiiK  iit  to  moot  at  the  oxpirntion  of  fourteen  dayi 
date  of  tlio  proohimation  :  and  tliin  without  regard  to  the  period  to  which  ] 
may  stand  prorogued  or  atljournt-d. — Cuittv. 
1&2 


OF  PEBSONa  IM 

»  of  tha  prince  who  convened  theniy  as  formoriy;  and  wore  so  to  be 
by  occasionally  filling  the  vacancies  with  new  representatives:  in 
»,  if  it  were  once  cormpted,  the  evil  woald  be  past  all  remedy;  bat 
Tvnt  bodicA  succeed  each  other,  if  the  people  see  cause  to  disapprove 
sent,  they  may  rectity  its  faults  in  the  next.  A  legislative  assemblyi 
h  is  sure  to  be  separated  again,  (whereby  its  members  will  them- 
ome  private  men,  and  subject  to  the  full  extent  of  the  laws  which 
vnai'ted  f«>r  othorH.)  will  think  themselves  bound,  in  interest  as  well 
)  make  only  such  lawn  as  are  good.  The  utmost  extent  of  time  that 
pariiament  was  allowed  to  sit,  by  the  statute  6  W.  and  M.  c.  2,  was 
S  alter  the  expiration  of  which,  reckoning  from  the  return  of  the 
kons,  the  parliament  was  to  have  no  longer  continuance.  But,  by  tha 
lm>.  I.  St. :!,  c.  3H,  (in  order,  professedly,  to  prevent  the  great  and 
ex[MMir«ei4  of  tre<|uout  elections,  and  the  violent  heats  and  animosities 
t  thert*up<jn,  and  for  the  peace  and  security  of  the  government,  then 
i^rinj;  fram  the  hite  rebellion,)  this  term  was  prolonged  to  seven  yoskn : 
alone  is  an  iiiKtance  of  the  vast  authority  of  parliament,  the  very 
M^,  that  was  chosen  for  three  years,  enacted  its  own  continuance  for 
» that,  as  our  constitution  now  stands,  the  parliament  must  expire,  or 
ral  death,  at  the  end  of  ever}'  seventh  year,  if  not  sooner  dissolved 
al  prerogative. 


CHAPTER  III. 
OP  THE  KINO,  AND  HIS  TITLE. 


reme  exocutive  power  of  the.so  kin^loms  is  vested  by  our  laws  in  a 
•on.  the  kirii;  or  «[ueen:  for  it  matters  not  to  which  sex  the  crown 
but  the  iH*rson  entitird  to  it,  whether  male  or  female,  is  immediately 
ilh  all  the  oiisiirnH,  rights,  and  pren>gtttives  of  sovereign  power;  as 
by  ^latuto  1  Mar.  »i.  3,  c.  1.* 

1  iM^fi  th«>u;:ht  by  many  an  iincon*ttitutional  exertion  of  their  authority;  an<l 
^v«>ii  I*,  that  th<»«***  who  ha<l  a  iM>w«>r  delt*|^te<l  to  them  fur  thrt'o  yearn  only 
n«»  r^ht  to  t*xtfii<l  that  x**ru\  to  xn't^n  y(*an«.  But  this  haa  always  appetuxni 
a  fall.»«*i«m4  nifxU*  of  (NinM* hiring  the  Kuhjt*ot.     Before  the  triennial  art  6  W. 

dunitiofi  of  }Mirliniii**nt  wum  only  limited  by  the  pleasure  or  d«Hith  of  the 
It  n«*Vfr  ran  \***  mipfMVMMl  that  the  n**xt,  or  any  HU(*ceeding  parliament,  had 
rr  of  r«*)M*iUin>!  th«^  tritMinial  art ;  and  if  that  hail  U*en  done,  then,  an  before, 
hav**  ««jic  t»«»v«»nttN»n  or  jM»%*»»nty  yean*.  It  i»  certainly  true  that  the  nimplo 
If  fi>rrii«'r  xtutiit**  would  have*  extended  their  continuance  much  beyond  what 
r  th«*  M*jit«'nnial  a<'t. — C*iiri.«tian. 

#vutive  jwm-,T  fihall  U«  vi*tit«»4l  in  a  Prej*ident  of  the  United  States  of  America. 
>M  hi*  ottiit*  (luring  the  term  of  four  year*,  an«l — together  with  the  Vice- 
*hi>«M>n  for  th»»  «.ime  term  i — J>e  el<*oted  as  follow?*: — 

Ate  •hall  apiMiitit.  in  «u<'h  manner  an  the  le^^i^lature  thereof  may  direct,  a 
Rle<*tom  e^|u.u  to  tht*  wliole  numV»er  of  S4*naton«  an<l  repn^nentativesi  to  which 
ay  U»  «*ntitl**«l  in  <*on>rn»>i* :  but  no  t«enator  t»r  r«»|>r«*M»ntative,  or  |>enH>n  hold> 
•  of  ini<«t  or  profit  uiidtT  the  Unittnl  Stati*)*.  tdiall  be  an)>ointiHl  an  elector. 
*tnn»  nhall  iiiiH<t  in  their  n%!«(»e<*tive  8tat4M  an«l  vote  by  ballot  for  l^reftident  and 
p*nt, — «me  of  whom,  at  leant,  shall  not  Im«  an  inhabitant  of  the  same  State 
»|Tt>i«;  they  Khali  name  in  their  luillotn  the  |H*nion  roted  for  as  IVesident,  and, 
aUlots.  the  |H*n»on  \'f»ted  ff>r  as  Vice-lVesident ;  and  they  shall  make  distinct 
lerwvn*  vot^l  for  as  I*n**ident.  and  of  all  persons  vote«l  for  as  Vid^lVmideni, 
iamlM*r  of  vott*«  for  eai^h.  which  lixts  th€»y  shall  sign  and  tvrtify  and  transmit, 
M  sest  of  the  <ffovernment  of  the  United  States,  directed  to  thn  IVesitlent  of 

Tilt*  Presi«lent  of  the  Senate  shall,  in  the  presence  of  the  Senate  and  House 
tatirea,  open  all  the  certificate^,  and  the  votes  shall  then  be  cmmted.  The  per- 
Im  greatest  number  uf  votes  for  IVesident  shall  be  the  President,  if  such  num* 
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In  discoursing  of  the  royal  rights  and  authority ,  I  shall  consider  ' 
under  nix  distinct  views:  1.  With  regard  to  his  title.  2.  His  royal  Ik 
His  councils.    4.  His  duties.    5.  His  prerogative.    6.  His  revenae.     i 

with  regard  to  his  title. 

bcr  be  a  mf\jority  of  the  whole  number  of  electors  appointed.    And  if  no  person ' 
such  m{\jority,  then,  from  the  persons  having  the  liighest  numbers,  not  exoeoi 
on  tlie  list  of  tliose  voted  for  as  President,  the  House  of  Representatives  ah 
immediately,  by  ballot,  the  President ;  but  in  choosing  the  Presddent  the  votf 
taken  by  States,  tlie  representation  from  ciach  State  having  one  vote.   A  quoin 
])urjK)se  shall  consist  of  a  member  or  members  from  two-tliirds  of  the  8ta 
miyority  of  all  tlie  States  shall  1h3  necessary  to  a  choice;  and,  if  the  House  of  B 
tives  shall  not  choose  a  President,  whenever  the  right  of  choice  shall  devolve  a 
iKffore  the  fourth  day  of  Marcli  next  following,  then  the  Vice-President  ■] 
President,  as  in  the  case  of  the  death  or  other  constitutional  disability  of  the 
The  ])erson  having  the  greatest  numl>er  of  votes  as  Vice-President  shall  b< 
l^esident,  if  such  number  l>e  a  mi^jority  of  the  whole  number  of  electors  i 
and,  if  no  jMirson  have  a  majority,  then,  from  the  two  highest  members  on  t 
Senate  shall  choose  tlie  Vice-President.    A  quorum  for  the  purpose  shall  coni 
thirds  of  the  whole  numl>cr  of  senators,  and  a  majority  of  the  whole  numb* 
necessary  to  a  choice.   But  no  ]R^rson  constitutionally  ineligible  to  the  office  a 
shall  be  eligible  to  that  of  Vice-President  of  the  United  States. 

"Congress  may  determine  tl»e  time  of  choosing  the  electors,  and  the  da 
they  shall  give  their  votes, — wliich  day  shall  l>e  the  same  throughout  the  Uni 

•*  No  pei-son  except  a  natural-)x>rn  citizen,  or  a  citizen  of  the  United  States 
of  the  adoption  of  this  constitution,  shall  be  eligible  to  the  office  of  Presidei 
shall  any  person  be  eligi))le  to  that  office  wlio  shall  not  liave  attained  to  the  a| 
five  veai-s  and  been  fourteen  years  a  n'sident  within  the  United  States. 

•*  In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resi 
inability  to  discharge  tlie  powers  and  duties  of  the  said  office,  the  same  shall 
the  Vice-President ;  and  Congress  may  by  law  provide  for  the  case  of  remi 
resignation,  or  inability  both  of  the  Presi<lent  and  Vic«vpri»sident.  declaring  i 
sliall  tlien  act  as  President :  and  such  officer  shall  act  accordingly  until  th 
be  removed  or  a  President  shall  be  elected. 

**The  President  shall,  at  stated  times,  receive  for  his  services  a  oompenai 
shall  neither  be  increastnl  nor  diminishe<l  during  the  period  for  which  he 
been  eUH^ttnl ;  and  lie  shall  not  receive,  within  that  penod,  any  other  emoli 
the  United  States  or  any  of  them. 

"  Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  follovi 
affirmation : — 

''  *  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  < 
of  tlie  Unite<l  States,  ami  will,  to  the  best  of  my  ability,  preserve,  protect^ 
tlie  Constitution  of  the  United  States.' 

'*The  President  shall  be  commander-in-chief  of  the  army  and  navy  of 
States,  and  of  tlie  militia  of  the  several  States,  when  called  into  the  actus 
the  Unite<l  States.  Tie  may  require  the  opinion,  in  writing,  of  the  princip 
each  of  the  executive  departments  upon  any  subject  relating  to  the  duties 
spective  offices:  and  he  shall  have  power  to  grant  reprieves  and  pardons 
against  the  UnitiMl  States,  except  in  cases  of  impeachment. 

*'Ile  sliall  have  power,  by  and  with  the  advice  and  consent  of  the  Seni 
treaties,  ]>rovide<l  two-thir<ls  of  the  senators  present  concur;  and  he  sha] 
and,  by  and  with  the  advice  and  consent  of  the  Senate,  shall  appoint,  a 
other  ]>u}»li('  ministers  and  consuls,  judges  of  the  supreme  court,  and  all  c 
of  the  United  States  wliose  ajipointments  are  not  herein  otherwise  provit 
which  shall  V»e  established  by  law.  But  Congress  may,  by  law,  vest  the  app 
such  inferior  officers  as  they  think  proper  in  the  President  alone,  in  the  ei 
or  in  the  heads  of  dejmrtments. 

*'The  Prcsi(i(>nt  shall  have  power  to  fill  up  all  vacancies  that  may  h«ppei 
rtH'ess  of  the  Senate,  by  granting  commissions,  which  shall  expire  at  the 
next  session. 

*'  ITe  shall  from  time  to  time  give  to  Congress  information  of  the  state  oi 
and  recommend  to  their  (M)nsideration  such  measures  as  he  shall  Judge  ik 
ex|>eflient.  lie  may  on  extraordinary  occasions  convene  both  houses  or  eitl) 
and  in  case  of  disagreement  between  them  with  res])ect  to  the  time  of  m^jjan 
may  adjourn  them  to  sueh  time  as  lie  shall  think  pro)>er.  He  shall  reosivv 
and  other  public  ministers.  Tie  shall  take  care  that  the  laws  shall  be&llllMd 
and  shall  commission  all  the  officers  of  the  United  States.  •     '' 
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i«'rutive  |K)wor  of  tho  Eiiirlirth  nntion  boin;;  vested  in  a  Rinclo  pi'rHon, 
•  III ml  «-oii.M*rit  ot'  the  |m*o|>1o,  the  evi<lence  (»!'  which  p?nerai  coiiHi'int  in 

iiiiiiifrooriul  iirtu^e,  it  iK^ciinic  necessary  to  the  t'n*edum  and  ]>i*uce  of 
.  that  a  ruh*  hhoull  l»ti  laid  d<>wn,  uniform,  universal,  and  i>crnianent; 

to  mark  out  with  preciition,  ir/i»  is  that  sin^^Ie  ]H;nM)n,  Ut  whom  are 
ed  « in  nn)»Hcr\'ienee  i»t  the  law  of  the  lan«l)  the  earv  and  protection  of 
niunity;  ami  to  whom,  in  n*tuni,  the  duty  and  alle^xi^i'^-^^  ^^  every 
»1  an*  due.  It  is  of  the  highest  iin]Nirtan<'e  tf»  the  pulilic  tranquillity, 
If  riinM'i«*neeH  *of  private  men.  that  this  rule  nhould  )>o  clear  r#|i)| 
«|)utiihle:  unii  our  conHtitutiim  has  not  letl  us  in  the  dark  npon  ^ 
;t*rial  (NTupion.  It  will  then*fon*  bt*  the  emleavour  of  thirt  chapter  to 
1  the  cons»titutionul  doctrine  of  the  n»yal  HueceAhion,  with  that  freedom 


'rf^-i'lrfTit.  Vii*»^Pri»*i'ltMit,  and  all  i-ivil  fitlir«*rs  of  the  Unitf<l  States*  i*hiill  b«»  ro- 
•III  ''tti*  •'  on  iiii]— ai-ltiih'itt  fi»r.  iind  i*iMivii.'tion  ot*.  trLMM>n,  hri)>ory,  nr  othi*r  high 
•I  ni:~l*'ni*Mni*ur^."     *\»ii'*t.  I'.  S.  art.  'J. 

a«-t  1-1  «'i»n>rn*—  .'an.  -.*.,  l**-l*».  '■'»  St«»ry'«i  Ijiw^i.  .''lODn.)  it  i*  pmvidiMl  thnt  thi» 
f  I'rvM.'lfni  jiii«l  Vii*t'^l*rt*fiil«Mit  i*hall  U*  u|i|M)inC«Nl  in  eai'li  St«U4>  on  tlif  Tuif«- 
A:t*  r  th**  tir>t  Mi>MtUv  in  (In*  nxmth  of  Novt*mlN»r  of  the  ve-fir  in  which  tli«*v 
a|-t-><.nr«-<l.  /''  •  I-  r  tli:it  «Mi-h  Stati'  ni:iy  by  liiw  |irt*vid««  for  the  tilling  of  any 
•r  %  i«  .^rt-  :••<•.  uliirh  niay  <h*i  iir  in  itf*  ('i»ll<*gt*of  «'l4Ttor^  whrn  riurh  <fill<*;;i*  nii'ftM 
«  t-1. .  ■••!  il  viitf.  .1'../  /'r'.fi  A./<i'.«.>,  Hhi*n  liny  State  >li)ill  have  hohl  an  «*l«*i'tion 
tjr|-  Of  ••*  I  h<»">in^  «-l>i't>»p».  and  .thall  fail  to  ninkt*  a  rhoici*  on  thf^  <lay  afon*- 
i  til"  •-!••• -!<>r»  may  U*  ap|'ointe<l  on  a  .Hu)i?>«*4u«'nt  day,  in  HU<*h  niann«*r  uh  tlic 
[1  )  \  l.iW  I  r-'i  :•!•■. 

A.  !  .•!  «'..n.'r-"  Min-h  1.  K'Ji,  (1  Stor>**.-*  Taw«.  2*J«\)  it  is  provido<l  that  th«» 
^  til  M<  •  I  .till  L'ix>*  titi'ir  vnt«*»«  on  the  tir?*t  WtMlni'^lay  in  lli'^'i'ndier  following 
>:'.!:u*z.:.  .it  <>..>-lt  t'Lit'f  in  eat'li  Statf  a<«  ^hall  In*  dir*'(?ttNl  hy  th«*  l«*;!UIuture 
« •:.  !:.■  ".i.ii.l  Wiiltit""l.iy  in  February  •»ui'i*in»*lin>;  i-vitv  ni<*i'tin>s  nf  the  i*hH*- 
I-  ••  '1  .k'.'n.  tir  -.1  rn  my  <»f  tli»^iii  a.**  >hall  hav«»  In-t-n  ri'«'«*iv«»il,  f«hull  b**  n|M»no-L 
.  •«  .  \\\r*  -hill  Till  tijf  I'tfiff'.  of  IVviili'ni  and  Vii•t•-l*r^.•^idt'nt,l»H^•»•rtailli'<l  and 
A^"«  •■.»  I>  !<■  t).<' •  'ii-tiriition. 

•.fc:..     I   !    .;  M.iTi-h  I.  I7'»"J.  it  il  |.roviil<**l  that  in  r.iii»  of  a  nMnoval.  ileath,  ro-iir- 

■  .•ii-  ...!\  i-i:ii  «.f  iIm»  I'rf->iil«'nt  anil  \'ii"t-l*ri'yi<lt'nl  of  tlit*  l*nit<Hl  Star«*s.  thi* 

ft  !».•  .>-  h*r."  /      f.  PMi-r.-.  and.  in  r  i>i*  ihi'i*-  «hall  U-  no  Pr*'>idt*nt  of  the  S*nate. 

-!•«  .i'f^>  T  ••:  th«-  lI'Mi f  Kt)>rfo»'nta;ivi-s  tor  th**  tin^*  )*i*in>e.  ^h.dl  U4't  tu*  rn-<»i« 

;..•■   !':..:•  d  M.»:i">  until  thi*  ili-^iliilitv  \*v  ri'Ui<i\<-il  ur  a  rrr.M«l«'nt  ohuU  be 

•  ri  I-  '.*  !li.it.  w!..-ii.  v.-r  tl.t»  lifliio-i  i>f  Pri-iih-nt  and  Vi'"«-Pr«*<idi'nt  «hall  l»oth 
jM-kur.  ili^-  '^•i-ntiirv  -tf  Siati*  <h.ill  torthwiih  •mu-.*  a  nulitioution  tli**r**<if  to  Im» 
:^.«  «  \.  i":i^*  .•!  •■'■i-ry  Sr .»••■.  .'in«l  -^hall  aNo  nin-i*  fht-  laine  to  In*  pulili«hoiI  in 
'»••  t  ?l..'  ii'-w-p  i|Mr-  iirint***!  in  iiu-h  Stat*-.  ».|M'fitvintf  that  ehs'ton*  «»f  tin*  I'res^i- 
k.-  I'l..:.  •!  **!.»"f«  >li.ili  U*  .i|.).ii:n:«<l  <»r  i  h«i*fn  in  th«*  -•■V4*ral  S'att*^Mil)lin  tliirty- 

|.r l;nj  th.-  tir-i  \Vi  .lii.-»ii.iy  in   I  N-iifiil'i-r  it»n   th«»  Tu»*-«lay  nt'it  afiiT  the 

>lt\  .!»  :}f    iifiiTii  I't*  N«»\«':iil»«T.     .\»"!  ««!'  1*'4'm  tlii-n  nox!  •■n'^uini;.     I*r.,r,i.,i 

W  r-'  t!i'-  -|. t   iu>i  ni>>iiTli<*  U'twiMit  iIp*  dal^*  •>!'  ^uch  n<>titiiMtion  anil  th«* 

IV.-i:..  ..|  i\  in  !»•■• J-tT:  hw  if"  fht-r*'  *li.iU  n'»t  !•«•  tli"  -f-aii*  i»f  twi>  niiinths 

\\*'  il?-  i-f  -Hill  novtii' iti<it  .in»l  lip*  tir»:  WtHln.i.-i|jiy  in  ISM'finlM«r.  unil  if  tht» 
wK     'i   t'lf  rri-:-l-  'ii   ami  Vn-i'-rn'*i»l«"nt   la"*t   in  offii-i*  w«»r»«  ♦•|t»r'it»«i  olmll  not 

!*..-  'Kirl  '{t\  "\  Mi:  h  n-xt  "UMiin;!.  ih'-n  thr  ."^ii-iTt-tar^'iif  State  !«hAl1  j«piN'ify 
Ii!.  ^'4<  Ik  \).  tT  til--  •  !•  •  !<«r-  -hall  Ih*  H|>iH>iiiff«l  up  i  h<i'>t>n  within  lhirly-f>iur  <l.iyii 
:  :fi     :!:•:  W.  .|n.-..l.»y  in   I».i  .-inlH-r  ,»*u  ih«'  Tut— la\  iwxt  aflt-r  thi*  tirM  M«in- 

..'  .'•-  r.  A-  :  •■:  1  •*!.'*  I  in  tin*  yf-ar  ui-M  i-n-uin^.  w:thin  [atj  whirh  tinit*  th« 
Ji.»!l  .!•  >!'lir._v\  *•  a|i]N>int>d  orrh"^»ii.  and  tin*  ••!ii  tur*  "*hall  nt«*«'t  aiiil  ^ivt* 
-  'Il  tK-  -ai'l  fr-!  \V.«|ii.-<i.iy  in  !».■•'•  nihi-r.  .in«l  l)\»'  pr«»i'i-»Mlinp»  an<l  <luii«*«* 
;•!  *\"^  t»-r*  itUti  t#!h.pt  -hall  l»e  jiur^n.mt  to  tin-  diri-rtionA  pnw<'rilH"«l  in  thii 

ppori'b-*  th.it  tln»  ••nly  •■viiliMiri'  of  »  n-fu^al  to  ncc«*|it.  or  of  a  rr^iffnatiitfi  of, 
•if  iV'^i  Ifiit  •T  Vi«*- Pre*  it  lent,  hhall  \m»  an  in«truni«'nt  in  wrtlim*,  tlf  flaring 
Miv\  •ul<-*«Tih«"l  l'>  tlu*  |MT«<in  P'fu-in^  to  a )>t,  or  nv-i^nin^.  on  lh«'  vjkM*  may 

••l.v»»r.-«l  in!"  th'»  •i?Vi'*»»  of  thf  SiMTrtary  <»f  Statf. 

at  th"  tt-nn  of  fiiur  yi-ar*  fi»r  wliirh  a  IVi-ii|t»nt  nn^l  Vii'i».Pn*^iil«'nl  *hall  )»^ 

!m11  in  all  raM-  i*'*nini<*n«*<*  on  tin*  fonrth  tl.iy  of  Maffh  n»»xt  >«uec<»«N|iii^  the 

ucli  the  vote*  uf  tho  eleotom  aball  have  been  ifiven. — SuAa-twoua. 
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and  regard  to  truth,  yet  mixed  with  that  reverence  and  respect,  ir 
prineii>ieA  of  liberty  and  the  dignity  of  the  subject  require. 

The  grand  fundamental  maxim  upon  which  the  jus  coronas,  or  rigb 
cesHion  to  the  throne  of  those  kingdoms,  depends,  I  take  to  be  this:  ** 
crown  is,  by  common  law  and  constitutional  custom,  hereditaiy;  and 
manner  peculiar  to  itself:  but  that  the  right  of  inheritance  may  fron 
time  be  changed  or  limited  by  act  of  parliament;  under  which  limital 
crown  still  continues  hereditary."  And  this  proposition  it  will  be  the 
of  this  chapter  to  prove,  in  all  its  branches:  first,  that  the  crown  is  he: 
secondly,  tnat  it  is  hereditary  in  a  manner  peculiar  to  itself;  thirdly,  * 
inheritance  is  subject  to  limitation  by  parliament;  lastly,  that  when 
limited,  it  is  hereditary  in  the  new  proprietor. 

1.  First,  it  is  in  general  hereditary,  or  descendible  to  the  next  hei 
death  or  demise  of  the  last  proprietor.     All  regal  governments  must 
hereditary  or  elective:  and,  as  I  believe  there  is  no  instance  wherein  tl 
of  England  has  ever  been  asserted  to  be  elective,  except  by  the  rcgicid 
infamous  and  unparalleled  trial  of  king  Charles  I.,  it  must  of  cohseq 
hereditary.    Yet,  while  I  assert  an  hereditary,  I  by  no  means  iiitei 
divino,  title  to  the  throne.    iSuch  a  title  mav  be  allowed  to  have  subsist 
the  theocratic  establishments  of  the  children  of  Israel  in  Palestine;  but 
yet  subsisted  in  i\r\y  other  countr}' ;  save  only  so  fiir  as  kingdoms,  like  othi 
fabrics,  are  subject  to  the  general  and  ordinary  dispensations  of  pr 
Nor  indeed  have  a  jure  dlvino  and  an  hereditary  right  any  necessarv  cc 
with  each  other;  as  some  have  very  weakly  imagined.     The  titles 
*19''l    "^^  Jehu  were  *QquQ\\y  jure  divine,  as  those  of  either  Solomon 
*^-*    and  yet  David  slew  the  sons  of  his  predecessor,  and  Jehu  his 
sor  himself.    And  when  our  kings  have  the  same  warrant  as  they  1 
thor  it  be  to  sit  upon  the  throne  of  their  fathers,  or  to  destroy  the  hoi 
preceding  sovereign,  they  will  then,  and  not  before,  possess  the  crowi 
land  by  a  right  like  theirs,  immediately  derived  fVom  heaven.     The  h 
right  which  the  laws  of  England  acknowledge,  owes  its  origin  to  the 
of  our  constitution,  and  to  them  only.     It  has  no  relation  to,  nor 
upon,  the  civil  laws  of  the  Jews,  the  Greeks,  the  Eomans,  or  any  oth 
upon  earth :  the  municipal  laws  of  one  society,  having  no  connectioi 
influence  upon,  the  fundamental  polity  of  another.     The  founders  of 
lish  monan;hy  might  perha])S,  if  they  had  thought  proper,  have  mi 
elective  monarchy:  but  they  rather  chose,  and  upon  good  reason,  to 
originally  a  succession  by  inheritance.    This  has  been  acquiesced  in  b 
consent;  and  ripened  by  degrees  into  common  law:  the  very  same 
every  private  man  has  to  his  own  estate.     Lands  are  not  naturally  dc 
any  more  than  thrones;  but  the  law  has  thought  proper,  for  the  be 
])eace  of  the  public,  to  establish  hereditary  succession  in  the  one  as  w 
other. 

It  must  be  owned,  an  elective  monarchy  seems  to  bo  the  most  obi 
best  suited  of  any  to  the  rational  principles  of  government,  and  the  fr 
human  nature:  and  accordingly  we  find  from  historv  that,  in  the  int 
first  rudiments  of  almost  every  state,  the  leader,  chief  magistrate,  i 
hath  usually  been  elective.  And,  if  the  individuals  who  compose  t 
could  always  continue  true  to  first  principles,  uninfluenced  by  passion 
dice,  unassailed  by  corruption,  and  unawwi  by  ^'iolcnce,  elective  siicces 
as  much  to  be  desired  in  a  kingdom,  as  in  other  inferior  communities, 
the  wisest,  and  the  bravest  man,  would  then  be  sure  of  receiving  thi 
which  his  endowments  have  merited;  and  the  sense  of  an  unbiassed 
*1Q31  "^^^"^^^  ^^  dutiliilly  acquiesced  in  by  the  few  who  were  *of 
J  opinions.  But  history  and  obser\-ation  will  inform  us,  that  eh 
every  kind  (in  the  present  state  of  human  nature)  are  too  fhequentli 
about  by  influence,  partiality,  and  artifice:  and,  even  where  the  case 
wise,  these  practices  will  be  often  suspected,  and  as  constantly  obai; 
the  successful^  by  a  splenetic  disappointed  minority.  This  is  ma  ftnA 
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:'.%•*  are  liaMe;  a^  Wi*ll  tii'MO  of  a  private  and  doinc8tic  kiiid,  an  the 
rusnuiiity  nt'  tlu*  puMir,  which  ro^uliitcd  and  inrludoA  the  rcHt.  Hut  in 
(iT  th(*ri*  i!4  thi?*  iidvantai^o;  thai  Hueh  KUMnicionM,  if  falno,  proceed  no 
hull  jf:iiiMi«»ii'i«  and  iiiuniiurs,  which  tinu*  will  etfootually  HUppremi;  and, 
.ht*  inju-*tii-i*  may  Ik.*  rvnu'ditNl  hy  lopil  moanH,  hy  iin  ap|K'aI  to  the 
I  to  whirh  v\wr\  nionil>er  of  wK'iety  huK  (hy  hiKromin;^  iiui'h)  virtually 

tt»  ••u  I 'Hi  it.  U'liercurt  in  the  ^n*ut  and  inde)HMidvnt  mMMcty,  which 
ti'^n  (■-•iii|Mi<M'«*.  tiiiTi*  is  no  Mi|MTior  ti»  i\*>M>rt  to  hut  the  law  of  nature: 
nl  to  n*iiri*^*«  till'  intrin^cnivntH  of  that  law,  hut  the  actual  cxortion  of 
t'ipv.     Ai  tliiTi'ton*  U'iw«*on  two  nuiioiiK,  coiiipluinhi^  of  mutual  inju- 

i|uarri*l  can  i»nly  In*  ilocidiHl  hy  tho  law  of  aniiH;  ko  in  one  and  the 
tiiin.  M  lu'ii  till'  tundanti'ntul  principlon  of  their  common  union  an*  r«U)>- 
»  If  iiivaili-il.  and  nii»iv  r^pi'ciuliy  wlirn  the  ap|Miintnifnt  of  their  chief 
iN*  iH  alii*i;i*d  t>i  In*  nndulv  niadi*.  the  onlv  trihunal  to  which  the  com- 

•  tail  a|i|N-al  is  that  of  the  <jlod  of  hattles,  the  only  priH'eMH  hy  which  the 
;iii  \'K'  carrifil  (»n  JH  tliat  of  a  civil  and  intestine  war.  An  heri^litury 
>ii  t<i  ihi*  intwii  i«^  thi'n*foiv  now  estuhlinhed,  in  this  and  most  other 
-.  t!i  ••nttT  to  pnvont  that  ]K*ritMiifal  hhNMlshod  and  misery,  which  the 
•t  aiM  :<-iit  iiit|icrial  Koine,  and  the  iiioiv  ni<Mlern  ex|H*riencc  <»f  Poland 
iiativ.  may  hhnw  ii<«  are  the  consiMpicnccH  of  idi*i'tive  kin^doniH. 

.  stM  ••lidly.  a>«  Ut  the  partirular  mo<le  f>f  inheritance,  it  in  general  corro- 

•  ith  th*'  tc<Nlal  path  i>t'  dc^K'cnts,  chalke^l  out  hy  the  common  law  in  the 
>n  to  lan'h*<l  (Mates;  yet  with  one  (»r  two  material  eX(vi>tions.  Like 
the  epiwn  will  deseeml  lineally  to  the  isHue  of  the  rei^nin^  monarch; 

tn*m  kiitiT  JidiM  to  Ititdianl  11.,  thnMi^rh  *a  regular  |K'di^rcv  of  r*iqf 
i  tji  n»Tati«»ii^.  Ah  in  eomnion  desivnts.  the  pn*fen'n<'e  of  nudes  L 
^•«i.  a  IK  I  the  riifht  «»f  primo;rii|iitnre  anionic  the  males,  are  strictly  a«l- 
Thu-  hMwanI  V.  fiueceecliNl  to  the  cn>wn,  in  prefen»nce  to  Kiehurd, 
i::«*r  hn«th«'r.  anil  Kli»il»i*th,  his  elder  sister.  Like  lan<ls  or  tenements, 
bii.  ••!!  tuiliirt-  <i!  the  male  line.  <lcscends  to  the  issue  female;  aeconlin;; 
!•  ieht  Hriii**h  ru**T<>tii  re  market  i  hv  Tacitus  ;.<f;  **S'tit'nt  f'vmin*inim  durtu 
'   w  .  /  ,    u  //i.yi, ;i..»  /<../(  fit.o'irnrrr/'      Thus  Mary  1.  ^u<M•ee•le•l  to   Kilwaril 

I  ih.'  Iiiii-  «»i  Mariraret  Wueen  <»f  Scots,  the  dau;;hter  of  Ilenrv  Vll.,  sut  - 
n  1.1. !  in-  ••!  ihf  i.iif  **t'  Ilenrv  VIII..  his  >*tu.     Hut.  aniouir  iIh>  females. 

II  d**«  •  111*  hy  ri:^hi  nf  primogeniture  to  tiie  ehlot  (laiii^hter  only  and 
*:  :iTi-i  !.-»t.:i'*  in  ei»nuii<Mi  inheritaitee**.  ti>  all  the  daiii;hl<'i>  at  i>nce; 
■li?  ii«'«» --it  y  «•!"  a  •»•»!»•  siieet*s<«ion  to  the  throne  haviiii;  tK'easioiied  the 
w  *A   lit  ^'t-iiiN  t«i  ih-]iart  fnmi  the  citmnion  law  in  this  n.'^iH'ct:  and 

•  «jii«  •■n  Mary  <»ii  the  death  of  her  hn»ther  huccee<ied  to  the  cn»wn 
id  Ti>'t  in  partnership  with  her  si>ler  Klizaheth.  Attain:  the  d<K'trine 
j^-ntat!"!!  pnvaiN  in  the  descent  of  the  crown,  as  it  dm*s  in  other 
lit'-:  wln-n-hv  the  lineal  desi'endants  of  anv  iH'rson  deceased  staiifi  in 

•  pl.K  f  a-.  tii«ir  arH*r*»tor.  if  liviii;^,  would  have  «lone.  Thus  Kiehanl  II. 
d  t>i*>  irraicitaThfr  hMwapi  III.,  in  rii^ht  of  his  father  the  Black  IVinee; 
L<  lii«:-<ii  ••!'  all  hi-  int^leH.  his  ^ra  n«  I  fat  he  r's  you  n;;er  children.  I^i!*tly. 
V  ••!  hrn-al  de<*i'endant<(.  the  eri>wn  i^tH's  to  the  next  ctdlateral  ndations 
ate  kin::;  pp»vi>led  th«'V  are   lineallv  dcH<*endefl  fmm  the  hhwid  n^val. 

fp>m  th.it  nival  Min-k.  which  orii;inallv  aeijuin*d  the  cn»wn.  1  hus 
.  -ir  I  •■«<i.-i  tti  William  II..  John  to  UiehanI  1..  and  James  I.  to  Kli7.:»- 
sn;:  ail  'h-nvi'.l  fp mi  ihi»  e«in<pi«'P>r.  who  was  ilieii  the  only  r«'i^il  sttH'k 
ein  ihtre  i**  ii>>  ohji't'tiitii  tus  in  the  case  of  commtui  des<'entst  to  the 
•Ij  ••:'  a  I'P'tlh-r.  an  uiii-lc.  t»r  other  collatenil  relation,  of  the  full/  l>h>od; 
where  the  relationship  pHK-ei^is  not  fnun  the  same  nrnpU  of  ancestors 
:«>u«titut4*s  a  kinsman  o\'  the  wholt'  hlo«Ml)  hut  from  a  M/if/Zf*  ancest4»r 

»:.fn  two  pi-rson'4  an^  deriviMl  fn»m  the  same  father  and  not  tn»m  the 
lotber,  ur  Ci.v  ivr.<i2;  providisl  only,  that  the  one  ancesti»r,  from     r»iq'^ 
oth  are  deMmdeil.  Ik*  that  from  whose  veinH  the  hlotnl  n>yal  is     *- 
Ud  to  each.     Thus  Mary  I.  inheritod  to  i  VI.,  and  Klizal>eth 

(•)  III  •«.  iMnlik 
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inherited  to  Mary;  all  children  of  the  Bame  father,  King  Henry  YIIL 
by  different  mothers.  The  reason  of  which  diversity,  between  royal  a 
nion  descents,  will  be  better  understood  hereafter,  when  we  examine  th 
of  inheritances  in  general. 

3.  The  doctrine  of  heredit/try  right  does  by  no  means  imply  an  UM 
right  to  the  throne.     No  man  will,  I  think,  ansert  this,  that  has  conaid 
laws,  constitution,  and  history,  without  prejudice,  and  with  any  degree 
tion.     It  is  unquestionably  in  the  breast  of  the  supreme  legislative  auti 
tliis  kingdom,  the  king  and  both  houses  of  parliament,  to  defeat  this  hi 
riglit;  and,  by  particular  entails,  limitations,  and  provisions,  to  exclodi 
mediate  heir,  and  vest  the  inheritance  in  any  one  else.     This  is  BtrictI 
nant  to  our  laws  and  constitution;  as  may  be  gatliered  from  the  expi^ 
frequently  used  in  our  statute  book,  of  "  the  king's  majesty,  his  heirs, 
cessors.''     In  which  we  may  observe,  that  as  tlie  word,  '^heirs,^'  ne 
implies  an  inheritance  of  hereditary  right,  generally  subsiBting  in  t 
person;   so  the   word,  ''successors,"  distinctly  taken,  must  imply  1 
inheritance  may  sometimes  be  broken  through;  or,  that  there  mav  be 
sor,  without  being  the  heir,  of  the  king».  And  this  is  so  extremely  ret 
that  without  such  a  power,  lodged  somewhere,  our  polity  would  be 
fective.     For,  let  us  barely  suppose  so  melancholy  a  case,  as  that 
apparent  should  be  a  lunatic,  an  idiot,  or  otherwise  incapable  of  reigni 
miserable  would  the  condition  of  the  nation  be,  if  he  were  also  inci 
being  sot  aside!    It  is  therefore  necessary  that  this  power  Bhoald  t 
somewhere:  and  yd  the  inheritance,  and  regal  dignity,  would  oe  ven 
OU8  indeed,  if  this  i>ower  were  expressly  and  avowedly  lodged  in  the  ban' 
subject  only,  to  be  exeiled  whenever  prejudice,  caprice,  or  discontei 
happen  to  take  the  lead.     Consequently  it  can  nowhere  be  so  proper 

*1061    ^  ^^  ^^^  ^^^  houses  of  parliament,  by  and  with  the  ^conse: 
-*    reigning  king;  who,  it  is  not  to  be  supposed,  will  agree  to  any 

Eroperly  prejudicial  to  the  rights  of  his  own  descendants.    And  therefi 
ing,  lords,  and  commons,  in  parliament  assembled,  our  laws  have 
lodged  it. 

4.  But,  fourthly;  however  the  croinni  may  be  limited  or  transfem 
retains  its  descendible  quality,  and  becomes  hereditary  in  the  wearer  o 
hence  in  our  law  the  king  is  said  never  to  die,  in' his  political  capacity 
in  common  with  other  men,  he  is  subject  to  mortality  in  his  natural 
immediately  u])on  the  natural  death  of  Henry,  William,  or  Edward,  the 
vives  in  his  succesHor.  For  the  right  of  the  crown  vests,  eo  instantif 
heir;  either  the  hivres  natus,  if  the  course  of  descent  remains  unimpc 
the  hares  factuSy  if  the  inheritance  be  under  any  particular  Bettleo 
that  there  can  be  no  interregnum;^  but,  as  Sir  Matthew  Hale(6)  obs 
right  of  sovereignty  is  fully  invest€Ki  in  the  successor  by  the  very  dese 
crown.  And  therefore,  however  acquired,  it  becomes  m  him  absolute 
tar^',  unless  by  the  rules  of  the  limitation  it  is  otherwise  ordered  i 
mined.  In  the  same  manner  as  landed  estates,  to  continue  our  ibi 
parison,  are  by  the  law  hereditar}%  or  descendible  to  the  heirs  of  tl 
but  still  there  exi.'^t.s  a  ]x>wer,  by  which  the  property  of  those  land 
transferred  to  another  person.  If  this  transfer  be  made  simply  and  a 
the  lands  will  be  hereditary  in  the  new  owner,  and  descend  to  his  h< 
but  if  the  transfer  be  clogged  with  any  limitations,  conditions,  o 
the  lands  must  descend  in  that  channel,  so  limited  and  prescribec 
other. 

In  these  four  points  consists,  as  I  take  it,  the  constitutional  notion 
tary  right  to  the  throne:  which  will  be  still  fUrther  elucidated|  and  n 

(»)intatp.a«i. 

'  Honce  the  statutos  j)a»«od  in  the  firnt  year  after  the  restoration  of  Gbr.  II. 
called  the  acts  in  the  twelfth  year  of  hin  reign :  and  all  the  other  legal  pvoc 

that  reign  are  reckoned  from  the  year  1048,  and  not  from  1C60.-   ^ 

IM 
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•pute,  fn»iu  a  short  liii«torical  view  of  the  HUCCOflmonA  to  tlio  crown 
11*  ti<K'triiii.'f*  ut*  our  ancient  luwverH,  and  the  (»everul  uott»  of  |>arlia- 
ve  tr«»m  time  t«»  time  U*i*n  made,  to  create,  to  de<.'hirc,  to  eontirm, 
Iwr,  the  hereditary  *titU*  Ui  the  throne.  And  in  the  pur-  r*iu7 
|uir\'  we  hhall  tind,  that,  from  the  dayn  of  K^i>ert,  the  first  '- 
i>f  ihiH  kingdom,  even  to  the  present,  the  four  canlinal  maxima 
ned  have  ever  heen  hehi  the  eoiiHtitntional  eanonN  of  HUcrcMaion. 
L-  ••uix'eM^iiin.  ihniu^h  tVaud,  or  force,  or  Hometimert  through  ne- 
in  hor»tile  times  the  cn>wn  descended  on  a  minor  or  the  like,  han 
|Ui-ntly  hUHiK'iiih'ii;  but  han  generally  at  laHt  n^turned  hack  into 
itar}'  channel,  though  mHnetinu'H  a  very  conHiderahle  ]H*riod  haa 
And,  even  in  thor«e  instancen  where  the  KueceKHion  haH  lieon  vio- 
An  hai«  ever  U*en  hniked  u|>on  uh  hen»ditary  in  the  wearer  of  it. 
UMir|M'n»  thenisi'lvi*ti  were  m»  Hi^nnihle,  that  they  tor  the  mont  {Nirt 
to  vamp  up  some  fcehh*  nhow  of  a  title  by  descent,  in  onk*r  to 
iph*.  whih*  they  ^aini*<l  the  |iosHeaHion  of  the  kin^lom.  And,  when 
M  «ince  i;ained,  liu*y  cdiisidered  it  an  the  purchamr  or  ac<|uisition  of 
>f  inheritant'i*.  and  tninsmitted  or  endeavoureil  to  transmit  it  to 
t<-rily.  by  a  kiiiil  nf  hereditary  ri;;lit  of  uhu quit  ion. 
-t.  alMitjt  thf  y«'ar  XfMi,  ff>untl  himself  in  |M)^se(«sion  of  the  thruno 
<ax<»n*«.  by  a  Inii^  and  undisturU^d  «K*Hcent  fn»m  hi:*  anct^Htora  of 
unilr**«l  vrar*.  JI«»\v  his  anix*»tors  ac«|uire<l  their  tith*.  whether  by 
I.  by  CMiiinict.  or  by  election,  it  matterH  not  much  to  inquire;  and 
int  iif  Midi  hi;;ii  antiquity,  aM  must  n*nder  all  iiupiiriea  at  l>eat  but 
•M-..  His  rii^ht  must  be  huj»|n>him1  indisputably  ^<nm1,  lK*eauAe  wo 
«T.  The  othi-r  kin;^h»ms  of  the  heptarchy  he  acquirini,  mimo  by 
Ui»*>t  bv  a  viiluntarv  submiKMtin.  And  it  in  an  established  maxim 
,  anil  tiie  law  of  nations,  that  when  one  ctmntrv  iH  united  to  an- 
a  niaiiiKT,  as  that  one  kee|»s  its  ^ivernment  and  staten,  and  tiio 
leni;  iIm-  iattiT  rntirt^lv  assimilatcH  with  or  is  melteit  down  in  the 
nii^t  a<i<fpT  it<«  laws  and  cu*<toms.( '*)  And  in  pursuance  of  thiri 
liaili  (Vfr  bfvii.  since  the  union  «»f  the  heptari'hy  in  kin^;  HKlK.*rt,  a 
iif-<  •  iii-r  uhili-r  the  heri'tiitary  nioiian-hy  of  the  West  r*i(iw 
liU  all  the  iiiiit««i  kingdom**.  ■- 

Tt  !••  iIm-  di  Mill  «•!'  FMrnund  Ironside,  a  |K*ri(Nl  of  above  two  bun- 
he  I  piu  n  di'.-rt-tide«l  reirularly,  thnui^h  a  suiression  of  tittivn 
»iir  :iiiy  •liviaiion  i>r  interruption:  s:ive  only  that  the  Hona  of  kin<^ 
r«-i-iii-il  to  ea«-li  other  in  the  kin^^dom.  without  n^^nl  to  the  chib 
■JdiT  bran*  he-,  ai-eopliui;  to  the  rule  of  suci-ession  pn*scribeil  by 
i:el  •-•Minniii*^!  by  the  \vittena-p>mote,  in  the  lieat  of  the  Daniah 
i  aUo  that  kih::  Kdre<l.  the  uncle  tif  Kdwy,  mounttni  the  throne  tor 
ear^.  in  the  rii^ht  <»f  bi*<  nephew,  a  niimir.  the  timcA  bein^  ver\' 
uid  lia Ulcerous.  Hut  this  was  with  a  view  to  pn*ser\'e,  and  not  to 
U4-ti-<**»i«»ii :  aiiil  aiMiinlin^jlv  Kdwv  succeisiisl  him.* 
mil  Ir>«iistli'  wa**  obli;;ed.  by  the  hostile  irruption  of  tlie  I>aneH,  at 
•  hi-  kii>L:d><ii)  with  r:ihuie,  kin^  f»f  Denmark;  and  Canute,  aller 
A^i  (jt«*  ulinlf  lit  it,  l*^lnniii«l's  mius  Inmu^  driven  intc»  foreit^n  conn- 

(i,..  <.>ir>  e-'^iiin  wa**  hU**|K*ntle4i  bv  actual  ton  v.  and  a  new  family 

I  •  • 

H*n  the  thniiii*:  in  whoni  however  this  new-ac<piinHl  throne  nui- 
lary  t<>r  tiin**-  riM:;ns;  whi'n.  U|M)n  the  (h*ath  of  llardiknutc,  the 

line  wax  re-titreil  in  th<*  iH*r«on  of  Kdwanl  the  C*onfi*ssor. 

iiide«'«l  tht-  true  iieir  ti>  the  cn»wn,  bein^  the  younger  brother  of 
1  IruUMile.  ulei  had  a  son  K«lward,  sirnanu*<l  (^fnmi  iuH  exile>the 
jviuic*     liut   this  Min  waa  then  in  Hungry;   and,  Uie   English 

•  •-  r«ff  L  «ir  X.  w4  N.  b.  «.  r.  12. 1 «. 

d.  th^  ann  of  K^ltvard  th**  eldor.  wan  put  awide  to  make  waj  for  Atholstan, 
lh«T;  and  i>lmund.  hii*  bn»lhi>r.  MirotHMlml  him.-^^iiirrr. 
,  remarkcl  that  £ilmund  Irunudo  being  illegitimate,  Edwani  the  Con- 

Ut 
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having  just  shaken  off  tho  Danish  yoke,  it  was  necessary  that  somcbodj 
Hpot  Hliould  mount  tho  throne;  and  the  Confessor  was  tho  next  of  tM 
line  then  in  P^n^hmd.  On  his  decease  without  issue,  Harold  II.  nsnrp 
throne;  and  almost  at  the  same  instant  came  on  the  Nonnan  invasic 
ri^ht  to  the  crown  being  all  the  time  in  Edgar,  simamed  Atheling,  < 
siguificH  in  tho  Saxon  language  illuatrious,  or  of  royal  blood,^  who  was  I 
*1991  ^^  Edward  the  Outlaw,  and  grandson  of  Edmund  ^Ironside; 
-■  Matthew  Pariu((f)  well  expresses  the  sense  of  our  old  constitutioi 
viundus  autetn  latusferreum,  rex  naturalis  de  stirpe  regum,  genuit  Edwardum^ 
wardus  genuit  Edgarum,  cui  dejure  debebatur  rvgnum  Anglorum" 

William  the  Norman  claimed  the  crown  hy  virtue  of  a  pretended  gran 
king  E<lward  the  Confessor;  a  grant  which,  if  real,  was  in  itself  utterly  i 
l>ecause  it  was  made,  as  Ilarold  well  observ^ed  in  his  reply  to  Williai 
mand,(e)  ^*ah.^que  general i  scnatus  et  populi  conveniu  et  edicto;*'  which  aL 
plainly  implies,  that  it  then  was  generally  understood  that  the  king,  wi 
sent  of  the  general  council,  might  dis|)ose  of  the  crown,  and  change  the 
succession.  William's  title  however  was  altogether  as  good  as  HaroJ 
being  a  mere  private  subject,  and  an  utter  stranger  to  the  royal  blood. 
Atheling's  undoubted  right  was  overwhelmed  by  the  violence  of  the 
though  frequently  asserted  by  the  English  nobility  after  the  conquest,  t 
time  as  he  died  without  issue*:  but  all  their  attempts  proved  unsuccess) 
only  served  the  more  firmly  to  establish  the  crown  in  tho  family  whi 
newly  acquired  it. 

This  conquest  then  by  William  of  Normandy  was,  like  that  of  Canute 
a  forcible  tnmsfcr  of  the  crown  of  England  into  a  new  family:  but  the 
being  so  transibrrod,  all  the  inherent  properties  of  tho  crown  were 
transferred  also.  For,  the  victor}-  obtained  at  Hastings  not  being{/)  a 
over  the  nati<m  collectively,  but  only  over  tho  person  of  Harold,  the  on. 
that  the  Conqueror  could  pretend  to  acquire  thereby,  was  the  right  to 
the  crown  of  England,  not  to  alter  the  nature  of  the  government.  Aim 
fore,  as  the  English  laws  still  remained  in  force,  he  must  necessarily  1 
crown  subject  to  those  laws,  and  with  all  its  inherent  properties;  the  I 
principal  of  which  was  its  descendibilitv.  Here  then  we  must  dropoui 
Saxon  kings,  at  least  for  a  while,  and  derive  our  descents  from  yVIU; 
Conqueror  as  from  a  new  stock,  who  acquired  by  right  of  war  (such  as  i 
*'>001  ^^^^^  ^'^^  *drrni(r  resort  of  kings)  a  sti'ong  and  undisputed  title  t< 
-*     heritable  crown  of  England. 

Accordingly  it  descended  fi-om  him  to  his  sons  William  II.  and  B 
Robert,  it  must  be  owned,  his  eldest  son,  was  kept  out  of  possession  by 
and  violence  of  his  brethren ;  who  perhaps  might  proceed  upon  a  notioi 
prevailed  for  some  time  in  the  law  of  descents,  (though  never  adopter 
rule  of  public  successions,)(f/)  that  when  the  eldest  son  was  already  j 
for,  (as  Robert  was  constituted  duke  of  Normandy  by  his  father's  will,) 
a  case  the  next  brother  was  entitled  to  enjoy  the  rest  of  their  father's 
ance.  But,  as  he  died  without  issue,  Henry  at  last  had  a  good  title 
throne,  whatever  he  might  have  at  first. 

Stephen  of  Blois,  who  succeeded  him,  was  indeed  the  grandson  of  1 
queror,  by  Adflicia  his  daughter,  and  claimed  the  throne  by  a  feeble 
hereditary  right :  not  as  being  the  nearest  of  the  male  line,  but  as  the 
male  of  the  blood  royal,  excepting  his  elder  brother  Theobald,  who  wai 
Blois,  and  therefore  seems  to  have  waived,  as  ho  certainly  never  insiste 
troublesome  and  precarious  a  claim.  Tho  real  right  was  in  the  empress 
or  Maud,  the  daughter  of  Henrj'  I.;  the  rulo  of  succession  being,  (when 
aro  admitted  at  all,)  that  the  daughter  of  a  son  shall  be  preferred  to  th* 
a  daughter.     So  that  Stephen  was  little  better  than  a  more  usurper;  an 

(')  A.n.  lOtiA.  (O  Hale,  Hint.  C.  L.  c  6.   8«M.  Revirw  «r  TWi 

(•}  WillLtm  (if  Malm-ib.  1.  3.  (#)  Sw  Li»nl  LytUMon't  Life  of  Umxy  U.  voL  I 

frsBor  the  legitimate  son  of  Etholred  the  Unready,  was  the  true  heir  to  the  < 
least  in  preference  to  Edmund  or  any  child  of  hiB.— Coleeiooi. 
160 


I]  OF  PEESOXS.  200 

'  rathor  ohnso  t«>  fvW  on  a  title  by  election/ A)  while  the  emprcjis  Maud 

Iji.j  t'l  u*««frt  luT  hi're<iitank'  right  hy  the  Bwonl :  which  diHpute  wuh  at- 

« ith  vaHiiu.t  i«ii<fi*?«s.  ami  ended  ut  lust  in  the  compromise  made  at  Wullin^- 

lat  Stfiihvii  ^hf>llld  keep  the  crown,  biit  that  ilenryi  the  sou  of  Maud, 

«uri-f«-«J  him,  ud  he  utterwanls  u('C4>n lingly  did. 

r%.  tli«-  (kh-«*ip1  of  that  name,  was  (next  after  his  mother  Matilda)  the  un- 
•f  hfir  i»f  William  the  Conqueror;  but  he  had  also  another  connection  in 
«'  »  h  fii'Ifiin-tl  *him  still  further  to  the  Knglish.  He  was  lineally  r^.mi 
If  •!  In 'III  M«liiiuii'l  InMisiik*.  the  luf»t  of  the  Saxon  nuv  of  heredi-  L  *-  ^ 
'..^  y**r  i'lilMiini  the  Outlaw,  tiie  son  of  Kilmund  Ininside,  hail  (l»esidcfi 
A* St  l.ii:;.  vriitt  dit^l  without  issue)  a  daughter  Margaret,  who  was  married 
i^/iiii.  K.ii::  of  Si-Ill  land,  and  in  her  the  Saxon  hereditary  right  resideti. 
Ix'irn  •*:>••  ha«i  m-vituI  chililriMi,  and  among  the  rest  Matilda  the  wile  of 
I  .  M...!  \.y  him  hail  the  empri*ss  MaAil,  the  mother  of  llenr^'  II.  U|N>n 
a-.x*u:it  tiio  Su.xon  line  is  in  our  hir<torii*H  fretpiently  said  to  have  been 
i  II  1.  •  {•<r«'iii.  though  in  rrality  that  right  subsisted  in  the  autut  of 
(XI  i  \  •|'.i-tii  Mar:;:in't ;  king  Henry's  best  title  being  as  heir  to  the  Con- 

1  II*  !trk-  II.  till*  i-nin-n  desceniK*<i  to  his  eldest  Min  Richard  L,  who  dying 
»«.  :hi-  ri::ht  vr-tnl  in  his  nephew  Artiiur,  the  son  of  (leott'ri'y  his  next 
'.  ^*'ix  John,  thi*  yiipiigest  mmi  of  kiii:^  llfury.  siMzed  the  thnme,  claiming, 
jkr^  ip'rii  hi-*  <h:irliT-.  the  crown  by  henMlitary  right  ;(i)  that  is  to  say, 

iM  \!  of  kin  t«>  till*  ih-«vaM.Ml  king,  bring  liis  suniving  brother:  whereas 

«:&•»  r\-iiiovci|  ttuv  de:;rt*e  turther,  bi-ing  his  bn other's  Mm,  though  by 
t'  ri-pr\*-«-nt:iti(»ii  hi*  p*tiM»il  in  the  place  of  his  lather  < ■i»otf n*y.  And  how- 
ru«y  ihi^  tit  If.  and  th^M*  of  William  Kufiis  and  Stephen  ot'  Hhiis,  may 
at  thi-  diMan«-i*  !••  uh.  alter  the  law  of  <lesi-«*n(s  hatli  now  btvn  settled 
litany  •viitiini*^.  thi-y  wen*  HUlli«'ii'nt  to  puzzle  the  understandings  of  our 

'it  uiiH-iti-rtNt  ani-t'«li»rs.  Nor.  iiidet^l,  i-an  wt*  wonder  at  the  nunibi*r  of 
fi*  wli'i  r«|M»ii«4>4l  till'  pr('t«'i>>ioh>  of  kin:;  •lolm  in  particular,  since  even 

n-:j':i  **i  hi"*  lutluT.  kihif  llriiry  II.,  it  was  a  puiiit  undetermined,<A:) 
r.  i-\<  II  ill  «'«>iiiiii'«ii  iiihfriianiM***.  tiu'  chiM  of  an  i*ldi*r  bn>thcr  should  suc^ 

:r.'-  "..mi  ill  ri_rht  i*\'  ri-pn-^riitatiiMi.  or  tin*  ymingrr  suniving  bnither  in 
T  pr-'vii-iiiy  ««f  bl.Miil      N'tir  i»*  it  t«»  thi?»  day  di'<*ide«l.  in  the  collateral 

.-.   t-i  rln-  fi'-f-  •■!'  trii«  nupiiv.  wiK-thrr  the  «»nlt'r  of  the  stiK-ks,  or  tlie 

•;.    '  1  <i.'::ni-.  -\i:\\\  t:ikf  phui'.  / »     IIi»WfVer,  (Hi  the  ileath  of  Arthur 

-  •.-?.  r  Kl«-.i!i'»r  wittii'iit  i«»siii',  a  clfur  and  iii(li>piitaiile  title  r«.>iw 
.!i  ]!•  nry  III  .  ti.i-  ^^ii  of  .lohu  ;  and  from  him  to  Hichanl  the  L  **  ** 
.  :»  %ii  ri*«»i.iii  i.t  -ix  i;*'iirratiniiH.  tlir  cmwii  di*!«i*ended  in  the  true  hen*di- 
■•'      I'll  Ut  "Uv  ■•!'  \\lii<!i  rai-f  of  prinn-si  r/i)  we  find  it  dii-lare^l  in  |mrlia- 

liiat  t).<-  iai\  "I  tho  i-riiwii  iif  Kitixhinil  is.  and  alwavs  hath  Invn,  that 
I  ir>*ti  ••!  tlii-  kiiiiT  ••!'  Kii«;laiid.  whrthcr  lN>rn  in  Kngland  or  elnewhero. 

•  U:ir  'lif  iiilitrisaiKv  after  tlu*  death  of  their  ancesinrs :  which  law  our 
/;i  i-ri  th*'  kill;:,  tilt'  pri'lateo.  <arU,  and  ban>iis,  and  other  great  men, 
r  ^%ilil  all  till-  <  <iiiiiiioii;«  in  parliuini'ni  asM*nibli*d,  iU>  approve  and  allirm 

1  K-  liari  tlie  Sii»n'rf«  re*«iirnation  i»f  the  crown,  he  having  no  chiMren, 
!if  r'^i..N-.l  It*  till*  i>.Nno  of  \i'\<  graniltather  Kdwanl  III.  That  king  had 
ii!  lr<'ri  )*«-*i<ii-^  lii«  i-|i|i'**t.  Ktlwanl  the  blaek  prince  of  Walton,  the  lather 
larl  II  ;  bii»  t'l  avoiil  riiiitUHii»ii.  I  -.hall  only  mention  three: — William, 
•n  1  oi'h.  wli>iili«-il  without  is-uc;  Limiel. duke  of  (Mari*n<v,  his  thini  s^m; 
fill  .-i  <iaunT,  dakc  of  Lanca^^ter,  hi-  fmrth.  hy  the  rules  of  smression, 
r*'.  til'-  i-i-tf  rity  **\'  Lionel,  duke  of  (.'iarcinv,  won*  entitled  to  the  thnme 
he  n*«ii:fiati«>n  uf  king  Hichaiil ;  ainl  had  acconlingly  Ikhmi  diH-lared  by 
»:.  ni:*riy  vi'ars  U-Lin^'.  the  pri*suniptive  heirs  of  the  crown;  which  decl*> 

^•f  \*mmM   I*%  ^>fi<t  AJvura  ^Un  ft  |Bip«/i  iii  ;•■  lilnnv.  1.  7.  r.  .1. 

U«-*«*«>^M.  ^         '  irf.   •!..  ll.Ii:.    Kk.  Jr  n*-  .'    M  -I   I  n.  lll«l    %\X   Ml 

i     It.  mr^  1 1  <rtirf   .V'vV  :i  I  .  <•   .«UL  'A  Idv.  111.  M.  % 

.-11  m 
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ration  wafl  also  confirmed  in  parliament. (n)  But  Henry,  duke  of  La 
the  Hon  of  John  of  Gaunt,  liuving  tlion  a  largo  army  iu  the  kingdom^  the  i 
of  raising  which  was  to  recover  his  patrimony  from  the  king,  and  to  red 
grievances  of  the  suhject,  it  was  impoBsible  for  any  other  title  to  be  ; 
with  any  safety,  and  he  became  king  under  the  title  of  Henry  IV.  Ba 
Matthew  Hale  remarks/o)  though  the  people  unjustly  assisted  Henry  I 
usuq)ation  of  the  crown,  yet  ho  was  not  admitted  thereto  until  he  had  < 
that  he  claimed,  not  as  a  conqueror,  ('which  ho  very  much  inclined  t 
but  as  a  successor,  descended  by  right  lino  of  the  blood  royal,  as  appea 
the  rolls  of  parliament  in  those  times.  And,  in  order  to  this,  he  set  at 
*90^1  ^^^^^'^  titles :  *the  one  ui)on  the  pretence  of  being  the  first  of  V 
■^  ■■  royal  in  the  entire  male  line,  whereas  the  duke  of  Clarence  lefl  i 
daughter,  Fhiiippa;  from  which  female  branch,  by  a  marriage  with  . 
Mortimer,  earl  of  Mai*c;h,  tlic  house  of  York  descended :  the  other,  by 
an  exploded  rumour,  fii*st  pn>pagatod  by  John  of  Gaunt,  that  Edmond 
Lancaster,  (to  whcini  Henry *s  mother  was  heiress,)  was  in  reality  the  e 
ther  of  king  Edward  I. ;  though  his  ]>arents,  on  account  of  his  personal  d< 
had  imposed  him  on  the  world  for  tiie  younger;  and  therefore  Henry  i 
entitled  to  the  crown,  either  as  successor  to  Diehard  II.  in  case  the  enl 
line  was  allowed  a  ]>reierence  to  the  female ;  or  even  prior  to  that  unf 
princCf  if  the  crown  could  descend  through  a  female,  while  an  entire  i 
was  existing. 

However,  as  in  Edward  the  Thirfl's  time  we  find  the  parliament  a] 
and  affirming  the  law  of  the  crown,  as  before  stated,  so  in  the  reign  o 
IV.  they  actually  exerted  their  right  of  new-settling  the  BUcc^Baioi 
crown.  And  this  was  done  by  the  statute  7  Hen.  IV.  c.  2,  when 
enacted,  "  that  the  inheritance  of  the  crown  and  realms  of  Iflngl 
Franco,  and  all  other  the  king's  dominions,  shall  be  sti  and  remain{^ 
person  of  our  sovereign  lord  the  king,  and  in  the  heirs  of  hiH  body  : 
and  prince  Henry  is  declared  heir  apparent  to  the  crown,  to  hold  to 
the  heirs  of  his  l^ody  issuinir,  ^vith  remainder  to  the  Lord  Thomas,  Ix 
and  Lord  Humphry,  the  king's  sons,  and  the  heirs  of  their  bodies  resp 
which  is  indeed  nothing  more  tiian  the  law  would  have  done  before, 
Henry  the  Fourth  had  been  a  rightful  king.  It  however  serves  to  s 
it  was  then  gi^nerally  undei*stood,  that  the  king  and  parliament  had  i 
new-model  and  reguhite  the  succession  to  the  crown ;  and  we  may  als< 
with  what  caution  and  delic^icy  the  parliament  then  avoided  declai 
♦•^04 1  s^"^i"^c"t'  ^^  Henry's  original  title.  However,  Sir  Edward  Cc 
•*  than  once  expressly  declares,(r)  that  at  the  time  of  '^passing 
the  right  of  the  crown  was  in  the  desci^nt  from  Philipi)a,  danghtor  an< 
Lionel  duke  of  Clarence. 

Nevertheless  the  crown  descended  regularly  from  Heniy  IV.  to  his 
grandson  Heniy  V.  and  VI.;  in  the  latter  of  whose  reigns  the  house 
asserted  their  doi-niant  title ;  and,  after  imbruing  the  kingdom  in  bl 
confusion  for  seven  veal's  together,  at  last  established  it  in  the  pcrso 
ward  IV.    At  his  accession  to  the  tlironc,  after  a  breach  of  the  eueoes 
continued  for  three  descents,  and  aljovo  threescore  years,  the  distino 
king  de  jure  and  a  king  de  forto  began  to  be  first  taken;  in  order  to  ii 
such  OS  ha<l  submitted  to  the  late  est^iblishment,  and  to  provide  for  tl 
of  the  kingdom,  by  continning  all  honours  conferred  and  all  acts  done 
wIk)  were  now  called  the  usurpei-s,  not  tending  to  the  disherison  of  the 
heir.     In  statute  1  PMw.  IV.  c.  1,  the  three  llenr^'s  are  styled,  "late 
Englan<i  successively  in  de<lo,  and  not  of  r}''ght."    And  in  all  the 
which  I  have  met  with  of  king  E<lward,  wherever  he  has  occasion  to 
any  of  the  line  of  Lancaster,  ho  calls  them  "nwper  de  facto,  €t  nofi  de  j 

(■)  Stiindfnnl>  G4rni<Hl.  IIiBt.  240.  (t)  Srit  myjr  cf  den 

{•)  HiRt.  C.  L.  r.  5.  C)  4  ImU  ST,  aOSi. 

(P)  tMld.  tit  boa.  1,  3. 
iftl 
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.H  IV.  li*ft  tw«>  ^inn  and  a  daughter;  the  eldoBt  of  which  Mina,  king 
v..  fiiji'V«Nl  thv  rt'gal  dignity  lor  a  very  hhort  time,  and  was  then 
l»y  lUrhunl.  hi<«  iinnaturHl  unele,  whu  ininie<liutely  iiHur{)e<l  the  royal 
ha%*ing  |»n•vii»u^Iy  inhinuated  to  the  po|»iihiee  a  HUHpicion  of  haHtanJy 
hjldn*n  of  K^iwanl  IV.  to  make  a  Hh(»w  of  Konie  hereditary  title:  after 
ir  in  ct-nrruliy  Udiovisi  ti>  have  niunleriHl  his  two  nephewH^  upon  whosw 
le  n;;lit  nf  tin*  ('n»wii  devolve<l  to  their  sister  KiixalMyth. 
tymiiiiirul  n*i;;n  *>t'  king  Uiehard  111.  gave  oeeaKi<»n  to  Ilenr}'  earl  of 
nd  to  a^-H-rt  his  tith*  to  the  eniwn;  a  title  the  nioHt  remote  and  un- 
ahlr  that  wa«*  vwr  M*t  up,  an<l  which  nothing  could  have  given  HUcceM* 
he  univfr.al  di*te<*tuti<Mi  of  the  then  usur]»er  Uichanl.  For,  hesido8  that 
unI  umiiT  a  •i<.*!»(.-i*iit  fmm  Jidin  of  (taunt,  whose  title  was  now  exploded, 
m  4-iUi-h  a**  it  wusi  was  thi'ough  John  earl  of  Somerset,  a  hastard  Hon, 
[i  hy  Ji»hn  <if  *<iuunt  u|Hin  Catherine  Swinfoni.  It  is  true  that,  r*.>nii 
.■t  of  p.*irli:inient  2U  Kir.  II.  thiH  Hon  was,  with  otherH,  legitimated  ■-  ' 
Je  inh^Titahie  to  all  lands,  ottlees,  and  dignities,  as  if  he  had  heen  liom 
N-k  ;  hilt  nlill  with  an  exprcHii  reMer\'atiun  of  the  crown,  *Wsctjjta  diijni- 

ilh-itan<liii:;  all  this,  iinnunliately  after  the  hattle  of  Dosworth  Field,  ho 

I  the  n-^al  dignity;  the  right  of  the  erown  then  heing.  as  Sir  Kilwanl 

c|in*-ly 'lii-lan-s.tf )  in  KlizaU'th,  eldest  daughter  of  Kdwani  IV.;  and 

t-«s^itin  wa<*  rotahli^hiMl  hv  parliament,  liolden  the  first  year  of  his  rei<rn. 

KCt  f<*r  whirh  pur]H>s(>  the  parliament  Si^ems  to  have  copied  the  iautitm 

prtnifcesMin*  in  the  reign  <if  Henry  IV.;  and  then*fore  (as  Lc»ni  Baeon 

[ifhan  i»f  this   reii^n   uhM-n'eH)  ean-fully  avoidiNl  any  n'(*ognitioii  of 

k'll.'n  rii^ht.  which  indeeii  was  none  at  all;  and  the  king  would  not 

l>y  way  nf  lu-w  law  <»r  onli nance,  wherehy  a  right  nii^ht  sivm  to  he 

and   roMt'ern*d    u|M>n  him ;   and   therefore  a  middle  way  was   rather 

hy  way  1  as  the  nuhle  historian  express4'S  it )  of  rj(f<i/'^'.«A//i/*ii/,  and  that 

•vort  and  iniiitfm'iit  wunls,  »•  that   the  inheritance  of  the  <'n»wn  dhould 

•ji/i.  a  lid  1*1  if ,  ill  Kini;  Henry  VII.  and  the  heirs  wl^  his  IhhIv;**  then*hy 

ii;  f'>r  tin*  luiuri*.  and  at  the  same  time  a<*kiiiiwletlging  his  present  (nki. 

I>ut  hot  drtcnuihiii^  cither  way,  whether  that  |N)s.scssion  was  de  jure  or 

mt-n-ly.     H-iweVcr,  he  MMin  after  marrie<l   Kliauiheth  «if  York,  the  un* 

hcin-*«i  iif  the  Compien^r,  and  therehy  gained  (as  Sir  Kdwani  C-okei  u) 

•    hy  much  his  lH*<«t  title  to  the  cn>wn.     \Vhcn*u|N»n  the  act  made  in  hia 

va*«  -M  much  disn*ganUHl,  that  it   never  was  printed   in  our  statute 

y  th»«   Ki>;litli.  the  i?<sue  of  this  marriagi»,  suecet^^h^l  to  the  crown  hy 

•^••put.ihif  hcn'ilitarv  riLdit,  and  tninsmitted  it  to  his  three  ehildn*n  in 

vc  «>ni<-r      \\\\\   in  Iiis  ri-i|:n  we  at  several  times  tiiitl  the  parliament 

n-j'uiatifii:  the  siic<*c>-iiiin  to  the  kingilom.     And,  first,  hy  Nt;!-     r«.>fut 

li«  n   VIII.  I-.  IJ.  which   recites  the  miM'hiefs  which  have  and     ^ 
Mj.-  hy  •i:»putcd  title-.  In-cause  no  |M'rlect  and  suhstantial  ])n»viHion  hath 
ft«l*-  hy  Uw  ciincernini;  the  succession;  and  then  enacts,  that  the  crown 

t-ii!aiii-<i  to  hi**  majesty,  and  the  si»ns  i»r  heirs  nnile  of  his  hinly ;  anil  in 
«•!  -IP  it  iiiii-  t.i  the  La'ly  KlizaU'th  iwhi>  i-  di-claivd  to  U»  the  king*M 
i»ui-  U  rnaie.  in  exciu?*ion  of  the  Lady  Mary,  on  account  of  her  supixiHiHl 


iA«T  t—  r<-Tii.irk-«l  that   Hlju-k^toiie'ti  asHcrtinn.  on  the  anthnrity  of  <\»ke.  (4  In!«t 
m  !h-  A<-i  'tf  h*isiti milt  mil  there  wan  an  t»x|»r<*vi  reHiTvuiiun  «*xchiilinis  the  ri^hi 
Mi«in  I'l  thf  tiiptii*'.  hiii«  Ihnmi  ih^H)ver<*«l  tit  U»  uiil*ounih*«l.     In  the  original  n»IU 

iii'-iiT    tie*  •  \'-]>tiiiii  iif  tie*  n^ht  nf  Mn '•inn  tn  thi*  thrvuie  iit  ni»t  i*i>ntiiint*<| : 

%»  :i.rr<Miii>  • 'i  l\  iittfrhni*iiiii>n  i»ik  tin*  |>Aterit-rnH  »ulM*Miuently  to  the  grant  of 
i*'U.  Mii-I  w««  ill- I'l'hil  in  thf  rrMitirniulinii  hy  Ilfnry  l\.  It  h  dear  the  u|hw 
an!  wa^  thi*  Ptiiitit*'  of  Kiehanl  II.:  an^l  ai*  that  xtatute  It'^tiiiiiite«l  John  of 
"-hi Pfrfn  fnr  all  purjuMtft.  without  px<*«*ption.  they  were  theri*l»y  ma<le  ra|iaMe 
t:nf  th«*  «-n>wn.  Sir  N.  Nirhtilaii'ii  Otviorv.  on  the  State  of  IIiKtom-al  Lit4»rmlun*, 
Bow\ rr'i  Con^t.  Law,  Ui6. — Sa.taswuub. 
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illegitimacy  by  the  divorce  of  her  mother  queen  Catherine)  and  to  tl 
Eiizubeth'»  heirs  of  hor  body;  and  so  on  from  isauo  female  to  issue 
and  the  heirs  of  their  bodies,  by  coarse  of  inheritance  according  to  th 
as  the  crown  of  England  hath  been  accustotned,  and  ought  to  go,  in  case  wh< 
be  heirs  female  of  the  same :  and  in  default  of  issue  female,  then  to  tl 
right  heirs  forever.  This  single  statute  is  an  ample  proof  of  all  the  I 
tions  we  at  first  set  out  with. 

But,  upon  the  king's  divorce  from  Anne  Boleyn,  this  statute  was,  wit 
to  the  settlement  of  the  ci*own,  repealed  by  statute  28  Hen.  VIII.  e.  7, 
the  Lady  Elizabeth  is  also,  as  well  as  the  Lady  Mary,  bastardised, 
^  crown  settled  on  the  king's  children  by  queen  Jane  Seymour,  and  h! 
wives;  and,  in  defect  of  such  children,  then  with  this  remarkable  rema 
such  persons  as  the  king  by  letters  patent,  or  last  will  and  tcstamen 
limit  and  appoint  the  same:  a  vast  power,  but  notwithstanding,  as  it  ip 
larly  vested  in  him  by  the  supreme  legislative  authority,  it  was  therefi 
])utably  valid.  But  this  power  was  never  carried  into  execution;  for  h 
85  Hen.  VIII.  c.  1,  the  king's  two  daughters  are  legitimated  again,' 
crown  is  limited  to  prince  Edward  by  name,  after  that  to  the  Lady  11 
then  to  the  Lady  Elizabeth  and  the  heirs  of  their  respective  bodies;  w 
cession  took  eltect  accordingly,  being  indeed  no  other  than  the  usual  i 
the  law,  with  regard  to  the  descent  of  the  crown. 

But  lest  there  should  remain  any  doubt  in  the  minds  of  the  people, 
this  jumble  of  acts  for  limiting  the  succession,  by  statute  1  Mar.  b 
*'>071  4^^^^^  Mary's  '''hereditary''  right  to  the  throne  is  acknowled 
"  ■■  recognised  in  these  words : — "  The  crown  of  these  realms  is  i 
fully,  justly,  and  riglitly  descended  and  come  to  the  queen's  highness  1 
is,  being  the  very  true  and  undoubted  heir  and  inheritrix  thereof."  A: 
upon  the  queen's  mamage  with  Philip  of  Spain,  in  the  statute  whi< 
the  preliminaries  of  that  match,(x)  the  hereditary  right  to  the  crow 
asserted  and  declared  : — "  As  touching  the  right  of  the  queen's  inhei 
the  realm  and  dominions  of  England,  the  children,  whether  male  o 
shall  succeed  in  them,  according  to  the  known  laws,  statutes,  and  ci 
the  same :"  which  do ternii nation  of  the  parliament,  that  the  success 
continue  in  tlie  usual  course,  seems  tacitly  to  imply  a  power  of  new-i 
and  altering  it,  in  case  the  legislature  had  thought  proper. 

On  queen  Elizabeth's  accession,  her  right  is  recognised  in  still  stronj 
than  hor  sister's ;  the  parliament  acknowledging( v)  "  that  the  queen's 
is,  and  in  very  (loed  and  of  most  mere  right  ougnt  to  be,  by  the  law 
and  the  laws  and  statutes  of  this  realm,  our  most  lawful  and  rightful  i 
liege  lady  and  queen;  and  that  her  highness  is  rightly,  lineally,  and 
descended  and  come  of  the  blood  royal  of  this  realm  of  England ;  i 
whose  princely  person,  and  to  the  heirs  of  her  body  lawfulhr  to  be 
after  her,  the  imperial  crown  and  dignity  of  this  realm  doth  belong." 
the  same  reign,  by  statute  13  Eliz.  c.  I,  we  find  the  right  of  parliament 
the  succession  of  the  crown  asserted  in  the  most  explicit  words : — ^'  LI 
son  shall  hold,  affirm,  or  maintain  that  the  common  laws  of  this  r 
altered  by  parliament,  ought  not  to  direct  the  right  of  the  crown  of  ! 
or  that  the  queen's  majesty,  with  and  by  the  authority  of  parliame 
able  to  make  laws  an<l  statutes  of  sufficient  force  and  validity  to  1 
bind  the  cih)wu  of  this  realm,  and  the  descent,  limitation,  inheritc 
government  thereof:  such  person,  so  holding,  affirming,  or  maintaini 
♦2081  *^""°^  ^^*^'  ^'*^*  ^^  ^^^^  queen,  be  guilty  of  high  treason ;  and 
^  decease  shall  be  guilty  of  a  misdemesnor,  and  forfeit  his  g 
chattels.'' 


On  the  death  of  queen  Elizabeth  without  issue,  the  line  of  Heniy 


(•)  1  Mur.  »t.  2,  c.  2.  ^)8Ut  1  UlOlS. 
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f  EnirlaiKl  the  Fimt.  was  the  lineal  (ioHceiKhiiit  from  that  alliance.    So  that 

•  ii<T»«iri.  a<*  cli'iirlv  a^  in  Ilvnrv  VIII.,  contn.**!  ull  the  HainiB  of  diflV'rvnt 
t-titi»rH.  fn*ni  \\w  Vin\i\uv»i  (townwtinlH,  he  boin^  ih(li(«|iutahly  the  lineal 
»l  the  0»n<|uenir.*  And,  what  iri  Htill  more  n^murkahle,  in  hJH  porHon  alfio 
L«l  ihf  riiflit  i»f  the  Saxon  monan*hs.  wliieh  h:iii  In^en  HiiK|>ended  from  the 
1^41  till  hin  a«*i'etif«ii»n.  For,  as  formerly  ohservtnl,  Murpiret,  tho  Hifltcr  of 
r  Aihrhni^.  the  daughter  of  Kdwani  the  Outlaw,  and  ^n^n<l-<lauj(hter  of 
h^imun<l  I mn initio,  waH  the  ]>erHon  in  whom  the  hereditary  ri^ht  of  the 
1  k:nj^.  HiiiiiHiHiii:;  it  not  ulH)liKlu*«l  hv  the  conquest,  roHided.  She  marrie<I 
•im.  kiUii  of  S-iitland:  and  Henry  II.,  hv  a  deseent  from  Matilda  their 
ii<-r.  if*  iTt-m* rally  « -ailed  the  rentorer  of  the  Saxon  line.  But  it  muHt  lie 
iiti«-r<-«l,  that  Muleolm  hy  hirt  Saxon  queen  had  mhih  an  well  aH  daughters; 
bat  thf  niyul  family  of  SiiUland.  from  that  time  <h)wnwanlrt,  wen*  the  off- 
f  Iff  MmIi'oIiii  mill  Margaret.  Of  thin  niyai  family,  kin^  Jamen  iVx,  Fimt 
he  din-el  lin«nil  lieir.  and  thereton*  united  in  his  ]N*rH4in  every  |N)sHihle  elaim 
'rr«iitari-  ri:;ht  to  the  Kii^linh  an  well  aM  Seutti^h  thn>ne,  Ikmu^  the  heir 
of  K:^^*i-rt  ami  William  the  (\>n<iuen>r. 

d  it  1-*  n**  wi*ii«iiT  that  a  priiiee  of  nion*  learning  than  wisdom,  who  rould 
V  an  h*-rftliiary  title  ti»r  more  than  ei^ht  humlreil  years,  should  easily  ho 
il  by  the  datt«-n*rs  of  the  times  to  U'lii'Ve  there  was  something  divine  in 
iflit.  hihI  that  the  tintfcrof  Proviih-ntv  was  viNJhK*  in  its  ♦|»n'st»r\'a-     r^.ww) 

Wiier^-a«,  th'imrh  a  wi<*e  instil utii*ii.  it  was  ehsirly  a  human  insti-  *■ 
i;  and  the  rii;iit  iiihen'iit  in  him  no  natural,  hut  a  |»ositive,  ri^ht.  And  in 
.imI  n^i  iithiT.  li*;ht  was  il  taken  hy  th«*  Kn^lish  parliament;  who,  hv  statute  1 
.  c.  l.di'l  "  r«Mti;riiiH4.  mill  acknowled;;!'.  that  imim*diately  uimui  tlie  dissohi- 
,ni  •!#-«  v:i**t*  -if  Kli/.alH>th,  late  queen  of  Kii;;]and.  (he  im|H*ria[  ert>wn  thereof 
r  inhen*nt  liirt)iri>;ht,  and  lawful  and  uhdi»uht4M|  sue<>essioii,  des<*eiid  and 
to  his  mof»t  exeelliMit  majesty,  as  U'tni;  lineally,  justly,  and  lawtiilly  next 
dt*  heir  ot'  thi*  Mimm!  n»val  i>f  this  realm."  Not  a  wonl  hen*  of  any  ri^^ht 
•liatt'lv  derivr^l  fn»ni  lli^aven:  whlrh.  if  it  <*.\isted  anvwhere,  must  be 
c  t«*r  ani'iiii;  tii«<  'I'^irff/i/ifx  of  the  i*iland,  the  ancifiit  Hritons,  amon<;  whose 
■!•.  iii'b't*<l.  rM>iiif  hav«*  :;tiiic  to  sean'h  it  for  liiiii.i;) 

.  wti'i  ant|  ah**uni  &•«  tli«*  doitriiie  iff  iliviiie  rlL^ht  most  undoulitedly  is,  il 

I   m'lrt*  u.Mi>nif>hiiic.  that  whni  s«»  inaiiy  lirn-ditary  rights  liad  eeiitHnl  in 

it\^,  hi*  -on  and  hfir  kiiiuc  fharlr;^  the  Kir<t  ^hl>uhl  Ix*  told  hy  tlios«*  in- 

1^  jti-ii^i-^  will!  ]irinituiicfil  liin  uii|iaralU*lei|  MMitence.  that  h«*  was  an  i*U*etivo 

•  ;  fitH'tf*|  hy  luH  |HNi|il«*,  aihi  tht*ri*t«M'i*  arciiuntahh*  t(»  them,  in  his  own 
r  fN'r^on.  for  hi-  eoriiiui-t.  Thr  ei'iifusinn.  iii**tahility.  and  madiu*s*«  whieh 
1-*!  thf  fatal  i  atn'-tnqiiif  of  that  ]iion«  and  unfortunate  priniv.  will  l»e  a 
III:;  nr^iiiai-dt  in  tavnur  **t  liere«lilarv  mo[i:in*liy  to  all  tiitun*  a:;e^:  a.'«  they 
•i  at  iikf^l  111  till-  tlii>n  tifludiMi  |ii>i»|ilf;  wIki,  in  tiplfr  to  rerover  that  ]»eac*o 
■  p|':n<-«^.  whirh  |iir  twiMity  years  toirrtlu-r  tliry  had  hwt,  in  a  si ileum  |Mir- 
ntar>  •  ••nvt-ntinn  of  ili«*  -lati^s  n-ttonn}  the  riirlit  heir  <»f  the  rn»wn.     And 

-  |ir*^  Uiiiaii'iii  tor  that  |iur]si*^',  wliirli  was  dr^iwn  up  and  atteiitled  hy  )N»tli 

•  ,  I  iIm'V  •IrfianNl  ••  that,  a<*Ci>nlin:r  to  tiicir  <liiiy  ami  alle^ian«'e,  tliey  did 
«y.  )<»yfully.  anil  uiianiinou<<]y  a<-knowlcili;e  and  ]iro(*laim,  that  ininu*<|iately 
ihf  ••h-«va"M'  I  if  I  Mir  late  M»vemcn  lonl  kini;  Charles,  the  im]H*rial  r*.>io 
I  iif  f'rif^*  r«*:uni^  iljil  hy  inhen*nt   hirtlirii^ht   and  lawful  and  un-     ^ 

■-1  •!!. .  •-<«Hiiiii  di-MvU'l  anil  eomo  tf>  hi<«  in«ist  exrellcnt  majesty  Charles  the 
1.  A-  h»  111/  liiH'allv.  Ju**t]v.  and  lawt'iillv  next   heir  i»f  the  hloiMj  nival  of 

>i'«<^     ^  T  'k.  rV  m  (h»r  ■/  ^^n•'^■n  Mtrgynt  of  fh'-  ilr-  it.  Ii«il  tli-  tnn-  n,Ebt  hi  Ib^  {innriiMlity  iif  Wal«<c 

,  •—  hmr-m    f  If.-    Ii  •!■»    f  %l><rtini«T.     Aim!  Mr  U.-i    l.n,:  iii  T«*".. 

m^-^   'K*i  IK-  b.  H^    t  M  ■mmr.  in  tJrtiK  ••f  li«  t"  r-'n».  Ji-ur.  h  M«t,  1i*». 

!r^  •*u^tj%.  -ml}  •••VT  M  Llrwllin  m^  Jurwvrth 

ji  j->«.t.'»n  :«  ri'ir*** !  only  iin  tho  as«uiii|itioii  that  ilio  will  of  H«*nry  VIII..  wIhti»Iit 

•  :r:ii-  of  x\f  ••atiiti*  :>  llt-ii.  VIII.  f\  7i  fiitailixl  thf  «towii  4>ii  thi-  ili-^i'iMiilantA 

«*M«r*/-«t  t:*!.  r.  M.4r\.  iltu'lif*!*  i>f  .^iitlolk.  Ih'Iop*  tlrn^f  i»f  Murpirt't.  i(Uifii  of  Seot», 

•a^L'-ii*:*'  4ii)<l  \iftli>l ;  fi>r  tlpTi*  wrn*  ilifU't'iuliinro  of  M^ay  liviiii;  at  tlii>  d**«>i>iiM»  of 

xIl.iA  -iL.     ItiwyiT*  <.on^t.  Law,  li>.s.     ILdlaiii,  \«<i.  i.  p.  :\\*o. — SuAK>«ti«iii. 
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thif^  realm:  and  thereunto  they  most  humbly  and  faithfully  did  submit 
themselves,  their  heira,  and  posterity  forever." 

Thus  1  tiiink  it  clearly  apiH'arn,  from  the  highest  authority  this  nati< 
quaiuted  with,  that  the  crown  of  England  hath  bt)on  ever  an  horeditaiy 
though  subject  to  limitations  by  parliament.  The  remainder  of  this  cha] 
consist  principally  of  those  instances  wherein  the  parliament  has  aaserte 
ercised  this  ri<;ht  of  altering  and  limiting  the  succession;  a  right  which,  ^ 
seen,  was  before  exercised  and  asserted  in  the  reigns  of  Heniy  IV.,  Hen 
Henry  VIII.,  queen  Mary,  and  queen  Elizabeth. 

The  iirst  instance,  in  point  of  time,  is  the  famous  bill  of  exclusion,  whic 
such  a  ferment  in  the  latter  end  of  the  reign  of  king  Charles  the  Seconi 
well  known  that  the  pur])ort  of  this  bill  was  to  have  set  aside  the  king's 
and  presumptive  heir,  the  duke  of  York,  from  the  succession,  on  the  bco: 
being  a  papist ;  that  it  passed  the  house  of  commons,  but  was  rejectee 
lonls;  tne  king  having  also  declared,  befoi*ehand,  that  he  never  n 
brought  to  consent  to  it.  And  from  this  transaction  we  may  collect  twc 
1.  That  the  crown  was  universally  acknowledged  to  be  hereditary; 
inheritance  indefeasible  unless  by  parliament:  else  it  had  been  needles 
fer  such  a  bill.  2.  That  the  parliament  had  a  power  to  have  dofcate< 
heritance :  else  such  a  bill  had  been  inclTectual.  The  commons  acknc 
the  hereditary  right  then  subsisting ;  and  the  lords  did  not  dispute  th< 
but  merely  the  propriety,  of  an  exclusion.  However,  as  the  bill  took  i 
king  James  the  Second^  succeeded  to  the  throne  of  his  ancestors ;  an 
have  enjoyed  it  during  the  remainder  of  his  life  but  for  his  own  ir 
conduct,  which,  with  other  concumng  circumstances,  brought  on  the  n 
in  1G88. 

♦*^in  *The  true  gi-ound  and  principle  upon  which  that  memoral 
-"  procecfied  was  an  entirely  new  case  in  polities,  which  had  nev< 
happened  in  our  history, — the  abdication  of  the  reigning  monarch, 
vacancy  of  the  throne  thereupon.  It  was  not  a  defeasance  of  the  rigl 
cession,  and  a  new  limitation  of  the  crown,  by  the  king  and  both  hous 
liament :  it  was  the  act  of  the  nation  alone,  upon  a  conviction  that  thei 
king  in  being.  For,  in  a  full  assembly  of  the  lonis  and  commons,  met 
vention  upon  the  supposition  of  this  vacancy,  both  houBCs(6)  came  to 
lution  : — **  That  king  James  the  Second,  having  endeavoured  to  subverl 
stitution  of  the  kingdom,  by  breaking  the  original  contract  between 
people;  and,  by  the  advice  of  Jesuits  and  other  wicked  persons,  having 
the  fundamental  laws;  and  having  withdrawn  himself  out  of  this  kingi 
abdicated  the  government,  and  that  the  thn)ne  is  thereby  vacant."  Ta 
at  once,  b}*  this  sudden  and  unexpected  vacancy  of  the  throne,  the  ol 
succession;  which  from  the  conquest  had  lasted  above  six  hundred  y 
from  the  union  of  the  heptarchy  in  king  Egbert  almost  nine  hundred, 
themselves  thus  appealed  to,  the  king's  endeavour  to  subvert  the  coi 
by  breaking  the  original  contract,  his  violation  of  the  fundamental  I 
his  withdrawing  himself  out  of  the  kingdom,  were  evident  and  notori 
the  consequences  drawn  from  these  facts,  (namely,  that  they  amouni 
abdication  of  the  government ;  which  abdication  did  not  affect  only  tl 
of  the  king  himself,  but  also  all  his  heirs,  and  rendered  the  throne  a 
and  conij)lelely  vacant,)  it  belonged  to  our  ancestors  to  determine.'    F 

'  The  convention  in  Scotland  drew  the  same  conclusion,  viz.,  the  vacancy  oft 
from  promises  and  in  lan^^iiage  much  more  bold  and  intelligible.  The  myvl 
declaration  of  the  Kn>ilis}i  convention  betrays  that  timidity  which  it  was  in 
conceal: — ''The  estates  of  the  kingdom  of  Scotland  find  and  declare,  that  k 
Seventh.  hein>r  a  ])rofessod  papist,  did  assume  the  royal  po^'er,  and  acted  as  a 
out  ever  taking  the  oath  re<)uired  by  law :  and  had,  by  the  advice  of  evil  a 
counsellors,  invaded  the  fundamental  constitution  of  thin  kingdom,  and  altei 
a  legal  and  limited  monarchy  to  an  arbitrary  despotic  power:  and  had  gov 
same  to  the  subversion  of  the  protestant  religion  and  violation  of  the  lawa  an 
188 
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e^tion  arij*<'««  hi'twoen  the  society  nt  lar*^e  and  nny  ma^ij^trnto  vc8to«! 
•ojN  originally  cIcU';ralfi|  by  that  wK'ioty,  it  must  ho  decidod  by  the 
hr  (MK'iety  itM*!!':  there  i>  not  u]K>n  earth  any  other  tribunal  to  n*8ort 
that  tht-sH'  <'onsequi»nees  were  1  airly  (U*4hKv<l  tn >ni  these  taetH,  our 
have  •Mtlemnly  drtcrniiiied,  in  a  full  parliamentary  eon  vent  ion  rt»|>re- 
IV  wh'de  HiKMciy.  Th«»  •n^awons  iijmmi  whieh  they  deei<liHl  may  r»oi.> 
at  hir:;e  in  the  |»arlianientary  |>nx-ee<lini;*4  of  the  timen;  and  L  "  " 
latirr  iit'in'-tnirtivc  aniiHenu'nt  tor  uk  to  <'oiiten)]»late,  an  a  8|H'eulativi* 
iiM«>rv.  But  ran*  niu^t  Ik*  taken  not  to  e:irry  this  in<{uiry  further  than 
r  in«tnu'tion  or  aniusiMni*nt.*  The  iih*a,  that  tin*  eonneienoeH  of  imia. 
n*  ciin«-fnu'd  in  the  nM'titu«le  of  their  aneeHtorn'  deeiHiouH,  ^ave  birth 
Liiii;i*P>urt  iHilitiral  hert*^*ies,  whieh  ho  li»ni;  distraeted  the  ntate,  but  at 
L-  alt  h:t|»|»ily  i*xtinirin^he«l.  I  then*fon*  ntther  ehf>OHe  to  eonniilor  thi^ 
li'al  tiiini-^un*  u]M»ii  tho  M»|id  t<N>tint;<»f  auth<»rity.  than  to  n*aHon  in  itn 
»m  it-*  justice,  moderation,  ami  ex]KM|ii>n<*e :  boeausr  that  mi^ht  imply 
:'  <!i««cntiii*;  i>r  rfvoltin*;  frf>m  it,  in  ranc  wi*  nhouhl  think  it  to  haw 
i"»t.  ••pjtri-?»-iw,  or  in«'.\|M-di4*nt.  Whon'as,  our  aneoHtorn  having  nio^i 
My  a  i"im]M*tt*iit  jun->iliction  to  dreidc  thin  ^reat  and  im|M>rtant  i\nv^- 
haviii;^  in  fact  dci-id«*il  it,  it  i>  now  biM'onit*  our  dutv  at  thiH  diHtan<*e 
a«'t|uii-«f-c  ill  tliiMr 'Irti-nninatioii ;  bfin^  born  uiiiliTthat  «*stabliHhmeht 
«  b:iitt  upon  t hi ^  tiiundation,  and  <dtli;rcd  by  cvory  tie,  reli^^ioUH  an  well 

•  maintain  it.* 

lib*  wr  nM  thin  fiiiiihimental  tmnsaction,  in  |H>int  of  authority,  upon 
hi*  b-a-t  liabb*  to  <-iivil.  we  an.'  InMind  lN>th  in  juntiiv  an<i  ^ratitutle  to 
it  xva«  (-otiijiirird  with  a  tt*m|M*r  and  moitonition  whi<*li  natundly  arost* 
«|uity:  that.  Imwrwr  it  mi^ht  in  honu*  n*H|H'«'t?«i  pi  U^yond  the  lettrr 
'.rfit  law-.  I  in*  rra^on  iif  whirb  will  nH»iv  fully  aii|H*ar  hereafter,  )/r)  it 
■abU*  tM  tbf  -pirit  (»f  our  constitution,  and  the  rii^hts  of  human  natun*; 
ih'Mi^h  in  I'tbrr  iM.iiitH.  owin;;  to  the  jHTuliar  eircuniHtanei'K  of  thin;^ 
•n*.  it  ua'*  nor  ah«>:r«'tlH'r  hi»  pi-rtiw-t  as  niiirht  haw  K-cn  wishr<i,  yet 
ri*  <•  a  iM'W  I'm  t-«iiiiiiit'n>-rd,  in  which  the  Ii'MmhU  of  prcn»t;ative  ami 
vv  I u  Inltcr  di-liiic'l.  the  prim-iplcs  of  i;oVfniiiii*nt  nion.*  tli<ir<iu«;hly 

i«i  Sf^  I  Imp  T. 

■  ■!».  lilt  •Ttiiia;  all  ihft-ii'io  nl' »!i»v«Tiiiii»'Ht.  wInTi-l'y  111-  h,%*\ /"n/nH.^tf  {  thi' rrowii. 
fi.ii.  -.v.!-  Iiiitimf  \.ii  .ml."  'rynd.il,  71  F«»l.  <'«»nj.  nt  ]{.ii>in. — <*nKi«TiAN. 
iin'i'-  rifiit  iii.t\  In*  toiiiid  ill  \i*>\%iiii!  thf  rtiiti«  nt' :i  ^r«Mt  |M»ltti(*.d  ni:ic)iin**  thut 
.  'i:-!  '.ii?«'<l.  iind  ->iMttt-i»d.  iiMV  tn*  iiiiitt«>r  nt' t.i'>t** :  luit  nf  tin*  dtfp  aiiil  awful 
I  •. .  }»'  ib-r:\**<l  I'V  *-iiii  kiii^  atpl  |«f«i|il»'  fi«>in  ••ih-li  vii-w  tlnT«»  t^nnot  i»xi!«t  a 
•lui*  :.  Th*'  i-»»ii»iiit*ii!.iii'r  r:;:)iilv  ii)i>niinii'*  '•ih»\\«T'»  «irijin.illv  didi*itattN|  liv 
111  rtH-.i;:iii-i«H  "  thi' V. .:•••»  iif  tlitit  -lu-ii-ty"' «i.-  tli«»  niily  tribunal  rom}N*t«>nt  to 
•n  4i  iiih-^tMii  uri«iiij  i>ftMt-'t)  «iH<ifty  a:  birji*  ami  tin*  ili'lf^rat** :  ami  it  ii<  Koniv- 
rk.il'l*'.  ti.iT>-S>r*'.  tliat  ii*-  'i:*!  ii«>t  tiiii^h  tli«-*>  iiit'iiiitraMf  .iiid  hi»i)**st  (M'ntonci*^ 
t'  iiLAiiU  hrtMtlt.  It  wa<  ill  tbi*  ru^';;t'il  •»i>]|ihiI  t'nr  iHiliti^'ul  inT^inictinii.  just  and 
'  main,  iht*  \"i\j  ii:irli.ini>-nt.  f-mn.  rha.  I.,  ibat  many  «»f  tli»»  mt»ii  wbn ikH>i!it»*«l 
'iriviiik!  tlii*  wi-.ik  l}f>tii*b  i-nnoi*ti-iit:<>ii<(  -nViTfiL'ii  tmin  bi«  ibmni*.  I»«'fain«» 
f  u*-i  with  thf  priii*  ii'lf-  nf  |f:r:d  if<.i^t.iiir«'.  uii<l  with  th**  iluty  of  »|i|ilyiii^ 
i.«\»T  •  ipMiin-tiin-f^  oh-mld  aj.i»«Mr  t«i  ju-«iify  ilwir  ii|>|iliriition. — ''airrv. 
n«>t  tht>  ••nlv  iii^taiii-i'  in  nliirh  th«*  IftirntHl  riiinni**niatnr'!«  alvtrnot  lov^  of 
If  I. -I  uith  li:-»  r>v*>ri'iii  ••  tnr  (tn*  ('•>ii-'(itut:«>n  ii^  it  i*  •->tabli*h»-4|,  bu^  iiivnlvi*<| 
•liUi'ul  fallacv.  IW  wiiat  prm't'^**  nf  r<*a^tiitiii:!  it  call  U*  <b>ninii4trute<l  that  it 
t<»  ui'-iui**.**'!'  ill  ill**  <l«-ninii.«tni!inn^  nf  «iur  aht't">titrs.  though  fAf-y  w*to  lN»und 

•  iMij.it  I' '11  Ml  ill  ii'iT.H'l  In  lli*'ir«,  !■»  imt  »M*:ly  tn  In*  ('•>iH-cirii|.  Y»»t  Mirli  in 
!•!  iiiitural  iiifir>'ih-*'  a  pn>i->''iti«iii  •<t'<>iir  .nitlmr.  Th<*  iirinf^ifib*  thut  a  |>rH>}>b» 
.•til  tn  rb'-i-i-  .ml  I'l  r»'v:iil:itt»  tbfir  nwn  f«irin  nf  ^•>r(*rnnieiit.  if  tnit»  in  lt>f<H, 
-  •'••«»••  fal-.'.  l.v  t!ii*  l.i|i-»'  nf  tinif.  in  1**'J"»:  iind.  riMxinin^  ii  fh^ri,  it  may  lw» 
i  ••\»Ti  :-«nI  ii.iw  tl»  in  at  any  :iiit«»»'tN|,.iit  jM»ri'»«l.  Inh««U"m»  tin*  «ob»ni*t»  of  >;nv«»rii- 
:t«T  iiiub'p^ttMMl.  Tin-  n*-»|H»i-i  and  a(tai*litiifnt  dm*  m  the  in*titutinn*of  a  fr«»»» 
•  iiir*.  «.i  f.ir  fr>tni  1— itiir  ri>in|in^iiii<MM|.  iin*  iii<*luib*«l  Hn«l  amwitl  in  rhi^  wfiiti- 
id  ihi'  ltMrn«-«l  « ■•niJiit'iitatnr  inijlii  biiv*^  U^tti-r  urfft**l  th*»  inipr«MM)ulity  of  thi» 
III  Ii  1^  III.*  iM'iii-;<<M  tn  t*xt'ri'i«'*  thi^  pfiwi>r  ovit  th«*  con«titMtinii.  tbiin  har^i 
br  n|ili|;.iti«iii  !..  ;ii.iin(:iin  tbt>  cvn-titutinn  Ih*<-uu**' wo  ar**  l>orn  under  it. — 
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examined  and  undergtood,  and  the  rights  of  the  suhject  more  explioitly  g 
hy  legal  pnmsions,  than  in  any  other  period  of  tlie  En/rlish  history. 
♦91 QT     ticiilar  it  i»  *  worthy  observation  that  the  convention,  in  this  ihei 
*  J     mont,  avoide<i  with  great  wisdom  the  wild  extremes  into  whi 
visionary  theories  of  some  zealous  republicans  would  have  led  them.   Thi 
that  this  misconduct  of  king  James  amounted  to  an  endeavour  to  subv) 
constitution  ;  and  not  to  an  actual  subversion,  or  total  dissolution,  of  the  j 
ment,  according  to  the  principles  of  Mr.  Locke  :(d)  which  would  have  x 
the  society  almost  to  a  state  of  nature ;  would  have  levelled  all  distinct 
honour,  rank,  offices,  and  property;    would  have  annihilated   the  so' 
])Ower,  and  in  consequence  have  repealed  all  positive  laws;  and  would  b 
the  people  at  liberty  to  have  erected  a  now  system  of  statx)  upon  a  new  : 
tion  of  i)olity.     They  therefore  very  prudently  voted  it  to  amount  to  n 
than  an  abdication  of  the  government,  and  a  consequent  vacancy  of  the 
whereby  the  government  was  allowed  to  subsist,  though  the  executive 
trate  was  gone,  and  the  kingly  office  to  remain,  though  kin^jr  James 
longer  king.((^)    And  thus  the  constitution  was  kept  entire;  which  upoi 
sound  principle  of  government  must  otherwise  have  fallen  to  pieces, 
principal  ancl  constituent  a  part  as  the  royal  authority  been  abolishe^i,  > 
suKpended. 

This  single  postulatum,  the  vacancy  of  the  throne,  being  once  establisl 
rest  that  was  then  done  followed  almost  of  course.  For,  if  the  throne  be 
time  vacant,  (whicli  may  happen  by  other  means  besides  that  of  abdicat 
if  all  the  blood  royal  should  fail,  without  any  successor  appointed  by  parlii 
if,  1  say,  a  vacancy  by  any  means  whatsoever  should  happen,  the  right 
posing  of  this  vacancy  seems  naturally  to  result  to  the  lords  and  com.m< 
trustees  and  representatives  of  the  nation.'*  For  there  are  no  other  h 
which  it  can  so  proixjrly  be  intrusted ;  and  there  is  a  necessity  of  its  b 
trusted  somewhere,  else  the  whole  frame  of  government  must  be  dissob 
perish.  The  lonls  and  commons  ha\ing  therefore  determined  this  mail 
mental  article,  that  there  was  a  vacancy  of  the  throne,  they  proceeded  t 
♦*'141  ^^^'"^^  vacancy  in  such  manner  as  they  ♦judged  the  most  propel 
-*  this  was  done  by  their  declaration  of  12  February,  1688,(/)  in 
lowing  manner: — ''that  William  and  Mary,  prince  and  princess  of  Ora 
and  he  declai*ed.  king  and  queen,  to  hold  the  ci*own  and  royal  dignity 
their  lives,  and  the  life  of  the  survivor  of  them;  and  that  the  sole  and  ft 
cise  of  the  regal  power  be  only  in,  and  executed  by,  the  said  prince  of  < 
in  the  names  of  the  said  prince  and  ])rincess,  during  their  joint  lives:  ai 
their  deceases  the  said  crown  and  ixiyal  dignity  to  be  to  the  heirs  of  i\ 
of  the  said  princess;  and  for  default  of  such  issue  to  the  princess  Anne 
mark  and  the  heii's  of  her  body;  and  for  default  of  such  issue  to  the  heir 
bo<iy  of  the  said  i)rince  of  Orange." 

J\'rhaps,  U|>on  the  principles  before  est al>lished,  the  convention  might 
pleased)  have  vested  the  ivgal  dignity  in  a  family  entirely  new,  and  st 
to  the  royal  blood  :  but  they  were  too  well  acquainted  with  the  benefits 
ditarv  succession,  and  the  influence  which  it  has  by  custom  over  the  n 
the  people,  to  depart  any  farther  from  the  ancient  line  than  temporary  n 
and  self-preservation  required.  They  therefore  settled  the  crown,  first  • 
AVillinm  and  queen  Mary,  king  James's  eldest  daughter,  for  their  join 
then  on  the  survivor  of  them ;  and  then  on  the  issue  of  queen  Mary:  npoE 

<''M>n(iovt.  p.2,c.  10.  /)  Oho.  Joar.  13  VWi.  16B8. 

(•I  1*1  w  uf  fiirffiu  llN  119. 


"Th<»  jiroanihle  to  the  bill  of  rights  expressly  declares  "that  the  lords  spiri 
tem|>oral.  nnd  commons,  »s<:eiii>>led  at  Westminster,  lawfully,  fully,  and  freeh*  r 
nil  the  estate**  of  tho  peoplo  of  this  realm.*'  The  lordH  are  not  lew  the  tni?l 
puar<linns  of  their  country  tlinn  the  inoinhors  of  the  house  of  commons.  It  wj 
eaid,  when  the  royal  jircro^ativcs  were  suspended  during  his  majesty *8  illnesff,  " 
two  lionses  of  jwirlianient  were  the  organs  by  which  the  people  expressed  their 

1G8 
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c,  it  wsLSk  limited  to  the  prinooHH  Anno,  king  Jamec«V  8ocr)n<l  daughter, 
ui* ;  miiil  l:iJ«tly.  on  tuiliire  of  that,  to  tlio  ikhuu  of  king  Wi Ilium,  who 
kml^m  of  <  MiurU'**  the  Firnt.  und  nephew  an  well  uh  non-in-hiw  of  king 
<«M'onil,  )ii*ing  the  N>n  of  Mury  his  eldeHt  »<iMter.  Thin  settlement  in- 
the  |»^»te^ta^t  |M)Htenty  of  king  (Miurleri  I.,  except  Hueh  otiier  ihmuo 
uiffi  nii^ht  at  any  time  have,  whi<'h  waH  totally  omitted  through 
i*pip|i  fiUe<vH<tion.     And  this  order  of  »uecoH8ion  took  ettvet  accord- 

n***  princcH,  then'fi>n*.  king  William*  quiM'n  Mar}*,  ami  queen  Anne, 
•'  tin*  «-rown  hy  hen-^lilary  right  or  r/r^vw/,  but  hy  way  of  donation 

ftii  the  *luwyen*  call  it ;  hy  which  they  mean  any  nieth(M|  of  r^^^i" 
ri  r-t:ite  otlierwi«*e  than  hv  descent.  The  new  Hettiement  *• 
i-iv  i->>ii»i«(  in  exrhiding  king  James,  and  the  iM'rson  pretended  to  bo 
'alt'?*,  aii'i  then  Mitferin^  the  cn>wn  to  <ieseend  in  the  old  hen'ditary 
r  thf  ii<»iiul  <-niii>e  of  dcMviit  was  in  Home  instanceit  broken  through  ; 
•  <iiiivi-ntioii  Htill  kept  it  in  their  eve,  and  paid  a  great,  though  not 
i  to  it.  Lx'X  ut*  KtH'  hi»w  the  HUcees^lon  would  have  stoiNl,  if  no  abdi- 
hap|H'rii-d.  and  king  James  had  letl  no  other  issue  than  his  two 
•luet-n  Mury  ami  queen  Anne.  It  would  have  Htoinl  thus:  queen 
fier  i*>siie ;  qiieen  Aniie  and  her  issue;  king  William  and  his  iiMue. 
'  reniiiiiU'r.  that  queen  Mary  wan  only  nominally  queen,  ii>intlv  with 
■1.  kill:;  William,  who  alone  had  the  regal  |N»wer;  and  king  William 
illy  preti-rn*'!  to  queen  Anne,  though  his  is^ue  was  ]MistiMine<l  to  hers. 
rt'fi«re  the?»e  priiK'es  Were  successively  in  possession  of  the  crown  by 
vnt  ln»m  the  u>ual  c<»urse  of  di»m-enis. 

»wanN  the  end  'd'  king  WilliamV  reign,  when  all  ho)K*8  of  any  mir- 
I*  frifui  any  of  these  princes  diini  with  the  duke  of  (iloucester,  that 
!el  parliament  thouglit  it  ne<'essary  again  to  exert  their  i»ower  of 
i|  appointing  the  su«*<'es»*iiui,  in  onliT  t«)  pn*vent  another  vacancy  of 

whii  h  inii'^t  have  ensued  u|h>ii  their  deaths,  as  no  furtiicr  ]in>vision 
t  till-  p  viilutiiih  than  for  the  i>Mie  of  queen  Mary.  <iiieeii  Anne,  and 
111  Th*'  parliament  ha<l  previoii^Iy,  )iv  the  statute  i»f  I  W.  and  M 
ftai  It  'l.  that  every  peix'ii  wiio  ^hoMld  Ik'  re<'oiieiled  to.  or  hohl  com* 
;h.  t!.<-  *>i-r  (if  Ktiiiie.  should  iirofe^<«  the  |Mq)i*«h  religion.  (»r  should 
pi-t.  •»l.'-ul-i  he  ext  lu<ie<L  and  Ih*  f«»n'ver  incapable  to  inherit,  ]»ossi*tiis 
f  I  p'Wii;  and  that  in  Mith  eas<*  the  ]K*4»ple  ^htMlM  Ih'  ah^olveil  from 
:i*it  •-.  :iu<l  the  t-mwn  >hoiilil  descend  to  hucli  |K'rsons,  l^eing  pn»test- 
iiM  h:iVi'  inherit  I'll  the  same,  in  ea>e  the  |M'rM»n,  mi  reconcileil,  hold- 
it- mi.  pn>ii--'ifi:;.  i»r  marry  in :;.  wen*  naturally  tlead.  To  a«*t  there- 
'•■ii(l\  with  thrinsi-lvi'..  and  at  the  same  *time  pay  as  mn<-h  r**>iis 
tht  ••!  1  lunditarv  line  a**  their  f«»rmer  resolutions  would  *• 
,    Turn*  I  thiir  eyes  on   tlie  prin«-e-«s  Siphia.  eliH-tri'ss  uUil  diichoM 

Il.ifj'Vir.  thf  iuii-.t  ai-riifiiplifihed  prince-^s  of  her  ai^e.i  •/ '  Ft»r,  upiui 
.!.^'  »  \»iiii  ti'iM  .it'  the  pMte-tant  |M»>terily  of  Charles  the  Fin»t,  the 
fja)  •{•■'^•••iit  ilinM-ted  tliem  to  re<*ur  to  the  deseen<lants  of  James  the 
t!.i-  priin  i-s  S«iphi:i.  heiiiir  tlie  youni^est  daughter  t»f  HIiauibeth  qutH*n 

I.  wii..  ua*  the  •l:iiii:hter  of  James  the  First,  waa  the  nean'st  of  the 
m1  n>\al  whit  wa-  n"t  iiiea|kacitate<l  by  profeAsin^  the  |M»pish  religi<>n. 
■r^t-'Tf.  an  I   tin-  heir-  of  her  biidy,  i«eiii:;  protestaiits,  the  remainder 

II.  •■\}-iMiit  ••II  the  ileatli  of  king  William  and  i|iieen  Anne,  withtiut 
t'Ml'-i  hy  statute  \'2  \  \'A  W.  III.  <'.  2.  And  at  the  s:ime  time  it  waa 
it  wh'i*«M-vi'r  -hiiiiM  hensiHer  eome  to  tlio  iMissession  of  the  crown 

in  ih«*  «-<iiniiiiinii»ii  of  the  chun-h  i>f  Kiiixland  a.s  bv  law  establisheil. 
h>- !a«t   iiinitatittii  of  tiie  <*n»wn  that  has  U^en  maile  by  parliament : 
•v.  ra!  a«-tual  limitations.  fn»m  the  time  of  Henry  IV.  v»  the  pn»S4»nt, 
ipiv*'  the  ]Miwer  of  tlie  king  and  parliament  to  new-miMtel  or  alter 


•  ,^     .  .         f    ifr.     i-r  Ik.    •»•    ll'ff.iUtli.      Kr«->l'^t   »rii*t,  aM  thir  kaal  uAb  uf  tt**  lutat  «r\<iai|4«bnl 
bji^  ^MfcWfi  t-r  th*   •jiKvrti  i't  llfhiinia,      U«iiM  IB  Kar><fir. 
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the  Buccession.  And  indeed  it  is  now  again  mado  highly  penal  to  di 
for  by  the  statute  6  Anne,  c.  7,  it  is  enacted,  that  if  any  person  nui 
advisedly,  and  directly,  shall  maintain,  by  writing  or  printing,  that  t 
of  tills  reahn  with  the  authority  of  parliament  are  not  able  to  maki 
bind  the  crown  and  the  descent  thereof,  he  shall  be  guilty  of  high  tn 
if  he  maintains  the  same  by  only  preaching,  teaching,  or  advised  spe 
shall  incur  tiie  penalties  of  a  prcemunire. 

The  princess  Sophia  dying  before  queen  Anne,  the  inheritance  thn 
descended  on  her  son  and  heir  king  George  the  First ;  and,  having  on  i 
of  the  queen  taken  eii'oct  in  his  person,  fi*om  him  it  descended  to 
majest)'  king  George  the  Second;  and  from  him  to  his  grandson  and 
present  gracious  sovereign,  king  George  the  Thii'd." 
:ic9|-*-i  *Hence  it  is  easy  to  collect,  that  the  title  to  the  crown  is  f 
*  -*  hereditary,  though  not  quite  so  absolutely  hereditary  as  formi 
p  the  common  stock  or  ancestor,  from  whom  the  descent  must  be  dorivi 
difterent.  Formerly  the  common  stock  was  king  Egbert;  then  Wi 
Conqueror;  aftervvai*ds  in  James  the  First's  time  the  two  common  stod 
and  so  continued  till  the  vacancy  of  the  throne  in  1C88;  now  it  is  th« 
Sophia,  in  whom  the  inhentance  was  vested  by  the  new  king  and  pf 
Formerly  the  descent  was  absolute,  and  the  crown  went  to  the  next  '. 
out  any  restriction:  but  now,  upon  the  new  settlement,  the  inhcritan 
ditional;  being  limited  to  such  heirs  only,  of  the  body  of  the  princess  I 
are  protestant  members  of  the  church  of  England,  and  are  married  to 
protestants. 

And  in  this  due  medium  consists,  I  apprehend,  the  true  eonstitutioi 
of  the  right  of  succession  to  the  imperial  crown  of  these  kingdo 
extremes,  tetween  which  it  steers,  are  each  of  them  equally  destructi\ 
ends  for  which  societies  were  formed  and  are  kept  on  foot.     Where  t 
tmte,  upon  every  succession,  is  elected  by  the  people,  and  may  by  tl 
provision  of  the  laws  be  deposed  (if  not  punished)  by  his  subjeetSv 
sound  like  the  perfection  of  liberty,  and  look  well  enough  when  deli 
pajHjr;    but  in  practice  will  bo  ever  productive  of  tumult,  contei 
anarchy.     And  on  the  other  hand,  divine  indefeasible  hereditary  ri 
coupled  with  the  doctrine  of  unlimited  passive  obwlience,  is  surely  of 
tuti(ms  the  most  thoroughly  slavish  and  dreadful.    But  when  such  an 
right,  as  our  laws  have  created  and  vested  in  the  royal  stock,  is  clc 
woven  with  those   liberties,  which,  we   have   seen  in  a  former  ch 
equally  the  inheritance  of  the  subject;  this  union  will  form  a  consl 
theory  the  most  beautiful  of  any,  in  practice  the  most  approved,  and, 
duration  the  most  permanent.     It  was  the  duty  of  an  expounder  of  c 
lay  this  constitution  before  the  student  in  its  ti-ue  and  genuine  li^h 
duty  of  every  good  Englishman  to  understand,  to  revere,  to  defend  i1 

m 

"  From  him  again  it  desoonded  to  his  eldest  son,  king  George  IV,,  who,  dy 
issuo,  was  suocreded  by  William  IV.,  the  third  son  of  George  III., — ^tl&e 
Frodoriok  Augustus,  duke  of  York,  having  previously  died  without  issue.  0 
of  William  IV.  without  legitimate  issue,  the  inheritance  descended  to  the  o 
Kilword,  duko  of  Kent,  the  fourth  son  of  George  III.,  who  is  the  present  que 
Kerr. 
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CHAPTER  IV. 

OF  TUE  KING'S  KOYAL  FAMILY. 

Snt  and  most  considoruhle  branch  of  the  king's  royal  family,  regarded 
»vi7«  <•!'  Knichindt  U  the  quoon. 

uiH'H  iif  Kii;:land  in  either  <|iieon  renenty  queen  consort ^  or  qaeen  dowagtr. 
%n  f' jfHt,  rtjntint,  or  fovenujn,  ih  bIio  who  hohls  the  crown  in  her  own 

>  thi*  tir«t  I  ami  |»erluipH  the  second)  queen  Mury,  queen  Elizabeth,  and 
Ttiir;  and  hUi-h  a  one  nan  the  Kanie  i><>wcrH,  pn*ro;rutiveSy  rightri,  digni- 
1  <iutii-«,  a*«  if  nlii*  hail  lM*en  a  king.  Thin  waH  ohs4*rviHl  in  the  entrance 
^i*t  «  h:t|it*T.  an<l  in  i'X|);vM<Iy  dcclareil  l>v  Htatute  1  Mar.  I.  Ht.  3,  e.  1.' 
•jiiiM'ii  ••'/i.v^rf  is  thi*  wil'r  of  the  reigning  king;  and  hIio,  by  virtue  of  her 
c.  i»  |i:irtirlpuiit  of  ilivrrs  prenigutives  alHivo  other  wonu*n.(fi) 

tir>(.  >hi'  in  a  |»uhlic  |K'nM>n,  exempt  and  dintinet  from  the  king;  and 

>  iithrr  married  wnmeii,  so  clortely  connected  aH  to  have  loHt  all  legal  or 
f  rxiMeiice  so  h>ng  as  the  marriage  continuen.  For  the  queen  is  of 
ii  |iun  hase  lands,  and  to  convey  tliem,  to  make  leatK'H,  to  grant  copy- 
ti'l  •!'!  otln-r  a«-ts  of  ownership,  without  the  concurrt»nce  of  her  h»nl; 
^••ither  married  wnmun  cando:(^6)a  privilege  as  old  aM  the  Saxon  oni.tC) 
1^)  rupa)*Io  (if  takin:;  a  gnint  fnini  the  king,  which  no  other  wife  is  thim 
^•and .  aiiil  in  this  |iarticular  she  agreert  with  the  AuguMa^  or  piiMtma 
»nj\u-  'it*'i  ithi-nit»'riM it{ iUv  Roman  laws;  who,  according  to  Justinian,((/> 
ally  *«-apal*le  i»f  making  a  grant  to,  and  receiving  one  fn)m,  the     r*.>|tf| 

The  ipi«*en  iif  England  hath  S4*panite  courts  and  otflceH  dis-     *•  " 

•m  the  kini;''*,  imt  only  in  matters  of  cen^mony,  but  even  of  law;  and 

>niey  and  -x'lieitor  g(*nend  are  entitled  to  a  place  within  the  Imr  of  his 

•I  4'>turtt.  toiretlier  with  the  kind's  couns^'Lic)     She  niav  iikewist*  sue 

•  •   •  •  ■  * 

ii*'<i  ;il<>Ti**.  \%:tlpiut  jwiiiihi;  lier  hu>l>:ihd.'     She  may  al^i  have  a  ^(l*panlte 

•  ;ii  ij. hi.|h.  :iH  Will  as  lainN,  and  lias  a  right  to  (li>|Mise  of  them  by  will.* 
.  -he  I-  in  all  lf;:al  pmcen lings  |ni>ked  u]Hin  as  a  leine  sole,  and  not  as  a 
lert  ;  :i<«  a  ^in^^le.  not  as  a  marrieil  woman.i /  i     For  which  the  reason 

•  Sir  HI  ward  i'«ike  is  this  :  In't-ause  the  wisilum  ot"  the  commtm  law 
•t  liav*'  the  kiiit;  •  wliiis«>  continual  eare  ami  Mndy  is  for  tlie  publie.  and 
>i^2  r-  ;;•.•  ■  t**  1h*  tnaibleil  and  disquiete<i  «»n  aec«>unt  of  his  wife  s  di>mestic 
Ri.'i  th»Ti  t'»n'  it  vi-M**  ill  the  quivn  a  jH)Wer  of  transacting  her  own 
>,  w::h"Ut  the  iiitervrhtion  of  the  king,  ha  if  she  wad  an  unmarriiNi 

^ii-4-n  haTli  uN'i  many  e\em])tions  and  minute  pn'roi^ativeA.    For  instance, 

•  no  t**ll;  ;;  nor  is  !«]io  liable  to  any  amen-ement  in  any  court.^A)     But 

r  «■'  Sll  III.  h.>n.  \,f\  T. 

«    <«•'*.  4 J     n*^  tnwnnrf  m^«iit.  W  riut^         •/.  |*irH  h.  L.  <w'i.    C'k.  Lilt.  1"tX 

.■V.««  "..    «.!•■    t"    liur.,tin^l,    kih,c    »r    tiM*         •«  r...  I.iit.  l.Li. 


>-  .j:^  *.)i**  t:r-t  •fii't'ii  that  had  Hat  ui>on  the  KiidUh  thmno.  this  statute  was 
I  .'.  !•■  l.ir*"*.  f<ir  "thi'  •  x(iii>;iii'«)iin«*nt  of  th**  douht  iind  folly  of  nmliriotis  and 
|.  r -•'!«."  wh«>  tiiik'ht  )h*  induct**!  to  think  that  a  4U**<'m  eould  not  exen'iiH*  all 

^aTi\>-«  of  a  kink!.  —  I'llRC^TLi^V. 

'  k:tn:*  m.iy  -••tth'  I.upU  in  jointun*  on  thi^ir  quii*n.  who  mav  m«*rept  th**  saint« 
»••  of  fh**  {•r<>tit».  St.it.  I>2  Ib'ii.  VIII.  e.  'il.  S(atut«-i»  of  the  It«^in,  iirinttnl  hy 
.  ri"t  in  thf*  ordiiiiiry  •'<litioii  of  th«*  Mututi's.  If  the  «*xiHtenoe  of  thin  Rtatiitt» 
i-::*  r  kii>>wii.  th**  !«iat.  '.WK  M)  Geo.  III.  e.  >S.  (}  8, 9  nii>cht  not  hav«*  )MS*n  dt^Miu^l 
t.  .\ti<I  a«  t*  «tf  |i;ir];Anii*nt  relatiufC  to  her  nt^nl  not  In>  pleatltHl.  nhe  lM*inir  a 
r^-n.  *  H*i>.  '2>.  Au'l.  hy  various  nioih>rn  iitntuti*s,  the  kini;  is  onabh^l  to  nmkt* 
•  h*  r  >-(ii«  tit.  .Mat.  *i  <Soo.  III.  0.  1 :   15  Gi-o.  III.  c.  Xi;  47  Geo.  III.  M.  *J,  o.  45.— 

)  .:  -hf  omit  to  ilo.  or  oth«*rwise  iIImmvm^  of  th**ni  in  hot  1if«'tiuio.  lM>th  her  ri*al 
.nal  t^fat^  iro  to  th«*  kill;;  aftff  her  ti«'ath.  (k)  Litt. «(,  ol.  lo3.  Fiueh,  86.  1  Koll. 

— 'JaiTTT. 

in 


219  OP  THE  BIGHTS  ( 

in  general,  unless  where  the  law  has  expressly  declared  her  exempted,  f\u 
tlie  same  ibotin/r  with  other  Hubjocts ;  being  to  all  intents  and  purposes  t 
subject  and  not  his  equal:  in  like  manner, as  in  the  imperial  law,  *'^Au(/us 
soluta  tioti  €M.'\i) 

The  queen  hath  also  some  pecuniary  advantages,  which  form  her  a 
revenue:  as,  in  the  fii^st  place,  she  is  entitled  to  an  ancient  perquiai 
queen-guld,  or  aurum  rcgincc,  which  is  a  royal  revenue,  belonging  to  eve 
consort  during  her  marriage  with  the  king,  and  due  fW>m  eveiy  person  i 
made  a  voluntary  offering  or  fine  to  the  king,  amounting  to  ten  marl 
wards,  for  and  in  cf)nsidei*ation  of  any  privileges,  grants,  licenses,  pa 
♦•>*>01     *^^'^^-^  matter  of  royal  favour  conferred  upon  him  by  the  kin| 

"^  J  is  due  in  the  pmportion  of  one-tenth  part  or  more,  over  and  a 
entire  offering  or  fine  made  to  the  king ;  and  becomes  an  actual  debt  i 
to  the  queen's  majesty  by  the  mere  recording  of  the  fine.(A')  As,  ii*  an 
marks  of  silver  be  given  to  the  king  for  liberty  to  take  in  mortmain,  o: 
a  fair,  market,  park,  chase,  or  free- warren;  there  the  queen  is  entith 
marks  in  silver,  or  (what  was  formerly  an  equivalent  denomination)  to  < 
in  gold,  by  the  name  of  queen-gold,  or  aunim  regince.(l)  But  no  such 
is  due  for  any  aids  or  subsidies  gninted  to  the  king  in  parliament  or  con 
nor  for  fines  imposed  by  courts  on  offenders,  against  their  will ;  nor  f) 
tary  presents  to  the  king,  without  any  consideration  moving  from  hi 
subject ;  nor  for  an}-  sale  or  contract  whereby  the  present  revenues  or  p< 
of  the  crowTi  are  granted  away  or  diminished. (m) 

The  original  revenue  of  our  ancient  queens,  before  and  soon  after  the  > 
seems  to  have  consisted  in  certain  reservations  or  rents  out  of  the 
lands  of  the  crown,  which  were  expressly  appropriat<5d  to  her  majostj 
from  the  king.  It  is  frequent  in  domesday  book,  after  specifying  the 
to  the  crown,  to  add  likewise  the  quantity  of  gold  or  other  rendciv  re 
the  queen.(w)  These  wei'e  frequently  appropriated  to  particular  pur 
buy  wood  for  her  majesty's  use,(o)  to  purchase  oil  for  her  Iam])s.(  />)  or  * 
her  attire  from  head  to  foot,(^)  whicli  was  frequentlv  very  costly,  as  o 
*•>.>!  1     ^^^^^  ^^  ^^^^  ^^'*  year  of  Henry  II.  ♦stood   the   city   of    Lond 

""^  J  wards  of  fourscore  pounds.(r)  A  practice  somewhat  similar  I 
the  eastern  countries,  where  whole  cities  and  provinces  were  speciticalh 
to  purchase  particular  parts  of  the  queen's  apparel.(«)  And  for  a  furl 
tion  to  her  income,  this  duty  of  queen-gold  is  supposed  to  have  been  « 
granted;  those  matters  of  grace  and  favour,  out  of  which  it  anise.  I 
quently  obtained  from  the  crown  by  the  powerful  intercession  of  tl 
There  are  traces  of  its  ]myment,  though  obscure  ones,  in  the  book  of  <i 
and  in  the  great  pijK'-roll  of  Henry  the  First.(f)  In  the  reign  of  I 
Second  the  manner  of  collecting  it  appears  to  have  been  well  uuderstoi 
forms  a  distinct  head  in  the  ancient  dialogue  of  the  exchequer,(w')  writi 
time  of  that  prince,  and  usually  attributed  to  Ger\'ase  of  Tilbury.  F 
time  downwards  it  was  regularly  claimed  and  enjoyed  by  all  the  queen 
of  Enghmd  till  tlie  death  of  Ilenr}^  YIII. ;  though,  after  the  uooestdc 
Tudor  family,  the  collecting  of  it  seems  to  have  been  nmch  neglecrted  : 
being  no  queen  con.sort  afterwards  till  the  accession  of  James  I.,  a  peric 
sixty  years,  its  very  nature  and  quantity  became  then  a  matter  of  doi 
being  referred  by  the  king  to  the  chief  justiws  and  chief  baron,  their 
it  was  so  very  unfavoural)le,(i;)  that  his  consort  queen  Anno  (though  ah 

(0  /r.  I.  3,  31.  Ttrf.  pip.  19.   22  ifrH.  11.  (hid.)  CfHUf  Lwmt. 

(*)  Prrn.  Aur.  rtff.  2.  n^/t'iir  rr  t.    {Maa.  ml  3  ifm.  U.  Mados.  HI 

((>  12  Kfp.  21.   4  I  nut.  a^A.  (f)  iVu  mAri  ad  t>siu*  rrauw,  gHofar  jw  L 

(•}  IbkL  I'TTQ.  A.    Mwlox.  IliKt.  Fxrh.  242.  {Mog.  n4.  5  H*^n.  It.  ihid.  &U.) 
(•)  Bfdffiirdacirt.  Manrr.  IjtfU^ne  r*fM.  p/r annum  rriih'K         (•)  Sntere  niMtt  barharoa  niga  I^raiamm  « 

d-c. ;  ati  tpu*  rfffiHtr  ii  uncint  auri. — Jf>n/firdtrire,  In  Lmr,  urttntm*  a'rifn/lu  titfrifrimv,  kae  nuido;  Msec  t 

dtc.  cmitHrtud.  ut  prnp*tfitM*  wutHrrii  rtuimtr  dnminti  ma  rfdimirujHm  mrmheaU  hire  in  flcHtiw,  hmc  im  q 

{r^na)  in  mam-r.  pr»frntitr*t  ri  jrnii  cruA  drnar.  ut  €Mtt  in  IVrrrin,  tih.  8,  can.  3H.) 
ijijta  /«>/«  animo.    l»rvn.  Apfii'iiil.  t<>  Aur.  Kfij.  2. .'{.  (*)  S4><»  Maihtz,  Ih^upiai.  SpUUimr.  74.    V^ 

(•)  OiKxri  riHulunumii  Innum  rnjitm.     l>«»iiii'wl  iW'/.  Ap|*»'inl.  5. 
(#)  (\ritat  Lundfln.    I*r>t  tilen  ad  himjm/i.  rrf/inm.  {Mug.         {*>}  l.ih.  2,c.  20. 
»•«/.  pip.  f^mp,  Hn.  II.  itnd.)  (•>  ^fr.  l»ryiiiio.  with  wimi*  Hfprmnwift*  of  i 

XI)  Uctenmea  Jkrketcirr^  an'.  /.  prt)  ciipp>i  trginm.  {Mag,  •U's  that  Ui«ir  itfiwarcfaM  wrrt  rwgj  i 

m 
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terer  ihonght  proper  to  exact  it.  In  1685,  11  Car.  I.,  a  time  fertile  of 
it3  f'wr  raJMn^  money  upcm  dormant  prcccilontrt  in  our  old  records^  (of 
lip-money  wan  a  fatal  inHtance,^  the  kin^,  at  the  yietition  of  hin  auceu, 
a  Maria,  iM«uv«i  out  hw  writ(  tr)  ror  lowing  it ;  hut  afterwardn  purenaBed 

Ci^nMirt  at  the  prii.*e  of  ten  thousand  poundn ;  fin<lin<^  it,  perhap8,  too 
ind  ^ruohleitome  to  levy.  And  when  alterwardg,  at  the  rostoratioa,  by 
liti<Mi  of  the  militar}'  tenures,  and  the  finen  that  were  consequeiit  r*.>«>9 
pm,  the  little  that  le^Hy  remaineil  of  thJH  revenue  waH  reduced  *-  "*"' 
t  nothing  at  all,  in  vain  did  Mr.  Piynne,  by  a  treat ine  which  doen  honour 
•ilitien  ait  m  painful  and  judicious  antiquary,  endeavour  to  excite  queen 
i«  to  revi%'e  thin  antiquato<l  claim. 

rr  ancient  iM*n|uiMite  bi*loni;ing  to  the  queen  connort,  mentioned  bv  all 
irriten^.f  r  /  and.  therefore  only,  worthy  notice,  ia  this:  that,  on  the  taking 
de  r>n  the  c«iai«tH,  which  w  a  royal  tinh,  it  Bhall  lie  divided  lietwecn  the 
1  qni-«*n ;  the  hcwl  only  being  the  king'H  pro]K'rty,  and  the  tail  of  it  the 
'*  /v  MuTtji'mf  t>f*/nTvatttr,  quo^i  Ttx  iilum  habtbii  inteijnim :  dc  Uiiena  vera 
n   rfs  kiiUat  caput,  et  tfijina  caudam"    The  n^anon  of  this*  whinu^ical 

aii  aM^i^ed  by  our  ancient  rccordH,(y)  was  to  funiihh  the  queen's  ward- 
h  uhulflN>ne.* 

irthcr.  though  the  quei*n  is  in  all  rowpectH  a  8ubj(H>t,  yet,  in  point  of  the 
ftf'her  life  and  |penM»n,  hhe  in  put  on  the  name  footing  with  the  king.  It 
r  trea^Min  (by  the  Htatute  25  Edw.  III.)  to  cont[mHH  or  imagine  the  death 
i*ly  the  king's  i*onipanion,  as  of  the  kinc  himself;  and  to  violate  or  do- 
qotvn  cr»nsort,  amounts  to  the  same  hign  crime ;  as  well  in  the  person 
ing  the  fact,  as  in  the  queen  herM*lf,  if  consenting.  A  law  of  llenr}'  the 
T;  ma'le  it  treason  alsr>  for  any  woman,  who  was  not  a  virgin ,  to  niarrv 
I  m'ithout  informing  him  thereof;  but  this  law  was  soon  alter  repealed, 
M^ing  too  Htn>ngly  as  well  on  natural  justice  as  temalo  mo«icsty.*  If, 
-,  thi*  qut*«*n  U*  atvusini  of  any  S|)ecii*s  of  treas<m,  she  shall  (whether  con- 
kwuL^rr  I  l»e  tried  by  the  peersof  parliament,as  queen  Anne  Ik»leyn  was 
•n  VHP 
u«liaiid  iif  a  quet»n  rcirnant,  aii  prince  (ie<»rge  of  Denmark  was  to  qneen 

hrr  •«iil*j<-ct.  un<i  may  U*  guilty  of  high  treason  against  her  ;^  but,  in  the 
•  ■f « ■'iiju::al  iriti'h'lity.  hi*  is  not  subjected  to  the  same  ]H'nal  *n'-     r  ♦.,.>.» 
•• :  I'-T  uliiili  ihv  rva.**un  Mrnis  to  ik.»  that,  if  a  ((uecn  nin.Hurt  i.s     1- 
ul  :<*  llic  ruvul  U'll,  tliis  niav  dvbasiMir  ba.*^tardi£e  the  heirs  tu  tlic  crown: 

I  Ft'i  7.'1.  (»<  Vrju.  Amt,  JT/tf.  \T,. 

I.  I  &.  r  S.     Mlt-v.  r  IT     rWM.  e.  45ci         (••  SUt.  SI  Urn.  VIII.  c.  21. 


T^Mf^n  \%  mnn»  whimftiral  than  the  diTiiiion;  for  the  whalebone  lifs  entirelr  in 
— ("hri^tm^. 

■  Alt  a  f  Uu««*  in  thf  m't  which  attAint«*4l  quoon  Ciith<*rino  Howard  anil  her 
r%'%  fdt  hi'f  imH>ntin*'ni'^:  but  it  was  not  n»|»*^hH|  till  tho  I  Rlw.  VI.  r.  12, 
i^'iMt***!  all  tri*a(Hiii5  iTt-attil  ^in(v  th«*  nii*moruhlo  Matut**  in  thi*  !!•'»  F>lw.  III. — 
(. 

B«»lovn  was  mnvict**«l  of  hi  eh  treason  in  th«»  oourt  of  th<»  Ion  I  hi|rh-*towanl. 
i^  rh.«re*-A  ajrainM  this  iinhap^iT  qu^^n  wha  that  fiho  had  Mii<l  "that  th«»  king 
•1  h.i*i  htT  hfart." — a  ilfrUnititin.  if  nmdi*.  in  whirh  th**r«*  win*  {irtiliaMT  more 
XI  •li*i-r<*tion  :  hut  thi>t  was  ailjiidgtHl  to  he  a  «landrr  of  Iht  own  imui*.  an({  thi*r«^ 

m-^Nin.  aiNxinlin^  to  a  vtatut**  which  ha«l  In-en  )tasM*«i  alK>ut  two  y«'ar»  K»fore 
rmorir  and  proti^'tion.  Har^.  St.  Tr.  vol.  xi.  |i.  10. 

•  '*i  irn|N-af-liiiit'nt  Wfn*  pri»par«»<l  apftin5(t  nUfi'U  ^'athorino  Parr  for  hor»*sy,  in 
^  tn  mntmrtTt  tlie  th<H)1o|rical  doctrinm  of  the  king :  liit.  hv  hff  di*xtority  and 
ab^  b*IIl«Hl  ch<»  d^ign*  of  her  enemies,  and  regained  I  th«*  atr«H*tionK  of  that 

•  monarch.  4  Hunm,  2.)9. 

■  nf  im|ir«chmrnt  for  high  treason  wore  exhibited  against  Henrietta,  queen  of 
om  which  the  wtinI  herM*lf  bv  an  esoAno  to  France.  7  Hume.  I(^ — (*n  aim  Ait. 
r\  of  nacuraliiation  of  his  Roval  llighnoss  Prince  Albert  (3  k  4  Viet.  e.  2) 
in  the  oRial  form,  that  he  should  take  the  oath  of  allegianee  and  supremacy.— 

ID. 

in 
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but  no  such  danger  can  be  consequent  on  the  infidelity  of  the  hasbam 
queen  regnant. 

A  queen  dowager  is  the  widow  of  the  king,  and,  as  such,  enjoys  most 

privileges  belonging  to  her  as  queen  consort.    But  it  is  not  hign  treason  1 

spire  her  death,  or  to  violate  her  chastity,  for  the  same  reason  as  waa 

alleged,  because  the  succession  to  the  crown  is  not  thereby  endangered 

stiJl,  pro  dignitate  regali,  no  man  can  marry  a  queen  dowager  withoat  i 

license  from  the  king,  on  pain  of  forfeiting  his  lands  and  goods.    Thia,  I 

ward  Coke(a)  tells  us,  was  enacted  in  paruament  in  6  Hen.  YI.,  though  ^ 

I  tute  be  not  in  print."    But  she,  though  an  alien  bom,  shall  still  be  enii 

:  dower  after  the  king's  demise,  which  no  other  alien  is.(6)    A  queen  do 

L  when  married  again  to  a  subject,  doth  not  lose  her  regal  dignity,  aa  poi 

dowager  do  their  peerage  when  they  marry  commoners.    For  Catherint 

■  dowager  of  Henry  Y.,  though  she  married  a  private  gentleman,  Owen  qj 

dith  ap  Theodore,  commonly  called  Owen  Tudor,  yet)  oy  the  name  of  Gal 

queen  of  England,  maintained  an  action  aeainst  the  bishop  of  CariisleJ 

so,  the  queen  dowager  of  Navarre,  marrymg  with  Edmond  earl  of  Lai 

brother  to  king  Edward  the  First,  maintained  an  action  of  dower  (after  th 

of  her  second  husband)  by  the  name  of  queen  of  Navarre.^c) 

The  prince  of  Wales,  or  heir-apparent  to  the  crown,  ana  also  hia  roj 
sort,  and  the  princess  royal,  or  elaest  daughter  of  the  king,  are  Ukewiai 
liarly  regarded  by  the  laws.  For,  by  statute  25  Edw.  III.,  to  oompase 
spire  the  death  of  the  former,  or  to  violate  the  chastity  of  either  or  the 
are  as  much  high  treason  as  to  conspire  the  death  of  the  king,  or  viol 
chastity  of  the  queen.  And  this  upon  the  same  reason  as  was  before 
because  the  prince  of  Wales  is  next  in  succession  to  the  crown,  and  to 
his  wife  might  taint  the  blood  roval  with  bastardy ;  and  the  eldest  di 
MQA 1  of  the  kin^  is  also  alone  inheritable**  to  the  *crown,  on  Ikilure  < 
^  male,  and  Uiereforo  more  respected  by  the  laws  than  any  of  her] 
sisters,"  insomuch  that  upon  this,  united  with  other  (feodal)  principlei 
our  military  tenures  were  in  force,  the  king  might  levy  an  aid  for  mairj 
eldest  daughter,  and  her  only.    The  heir-i^parent  to  the  crown"  ia  usual 

(•)SIiift.l8.   SeeRUey'iPlM^PuLTS.  («}IimUMl 

(*)  Co.  Utt.  3L 


*  Mr.  Hargrave,  in  a  note  to  Co.  Litt.  133,  Bays  that  no  such  statute  can  b 
Lord  Coke  there  refers  to  it  by  8  Hen.  YI.  No.  7,  in  2  Inst.  18 ;  ly  6  Hen.  VI 
In  Riley's  Plac.  Pari,  it  is  called  2  Hen.  YI. — CHRisriANr 

'  Tlie  foregoing  proposition  is  not  reallv  illustrated  by  the  case  of  Catherine,  i: 
as  her  marriage  with  Tudor  was  carefully  concealed,  and  not  discovered  till  i 
burial, — when  it  produced  great  public  excitement  and  uproar,  as  she  left  four  < 
It  is  needless  to  remind  the  reauer  that  Tudor  proved  the  ancestor  c^  a  new  dg 
Britiph  sovereigns. — Warren. 

*^  This  should  read  "  inheritable  alone ;"  that  is,  not  in  coparoenaiy  with  her 

COLERIDOB. 

"  Til  is  statute  perhaps  was  not  meant  to  be  extended  to  the  princess  royal  ^ 
had  younger  brothers  living,  for  the  issue  of  their  wives  must  inherit  the  cnm 
the  issue  of  the  princess  royal,  yet  their  chastity  is  not  protected  by  the  i 
Christian. 

"Tliis  creation  has  not  been  confined  to  the  heir^parent,  fbr  both  queen  1 
queen  Elizalx^th  wore  created  by  their  father  Henry  vIII.  prinoesMS  of  Walei 
them  at  the  time  (the  latter  after  the  illegitimation  of  Mary)  being  heir-prewui 
the  crown.    4  Hume,  113. 

Edward  II.  was  the  first  prince  of  Wales.    When  his  father  had  subdued  the 
of  Wales,  he  promi.«e<l  tlie  f>eople  of  that  country,  upon  condition  of  their  enl 
to  give  them  a  ])rince  who  lind  been  bom  among  them,  and  who  could  ■preV 
Unguage.    Upon  their  noquiescence  with  this  deceitful  offer,  he  conferred  t&epri 
of  Wales  upon  hid  second  son  Edward,  then  an  infant.  Edward,  by  the  death  of  I 
brother  Alfonso,  l>ecnme  heir  to  the  crown ;  and  from  that  time,  this  honoar 
appropriated  only  to  the  eldest  sons  or  eldest  daughters  of  the  Idn^i  of  Sa^ 
Hume,  243. — Christian. 
1T4 
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W;il-"i  arj  I  oarl  ni  C!u-<ler"  by  HiK»ciaI  creation  and  investiture;"  but, 
■•  km 'H  i-M«"*t  >*tii,"'  he  id  bv  inhoritunce  duke  of  Curnwull,  without 

t'  s  lUp.  1.    F^U.  lit.  uflKin.  2.  &. 


1  MN  U4  **t)i:it  th»*  i-arMorii  of  CIi**«t«»r  wan  once  abio  a  princiiwility,  erected 
titS-  ^v  |i.ir!;.ini>«iit  !ii  *Jl  Kirh.  II.,  wh(*r<'in  it  wjiH  ifcl*£o  (inluiii***!  that  it  nhouM 
;••  th«-  k:iu''*  ••!>l<-t  Mm.  Hut  thut  wholo  parliament  was  ri'}K.Ml('d  in  the 
'-nr\  IV..  alih'MiL'ii  th^*  •Mrldoin  hath  UMially  )H*4*n  (*inc(!  giwn  with  the  prin- 
I  Will—.*  S.-M.  lit.  lit  hon.  2.  *».  4  1. — <  jiki/tian. 
•.  I'V  |fC(«-r«  p.itt-n:  iiiiiliT  thi*  ^rrcat  Mfal  of  Knf!land. — C*iiri.«tian. 
<  '••ik«'.  .n  t)i«-  Triii'  <■'>  <'.L-o.  in  thf  Mh  l<«'|w»rt,  has  cxpn'sMly  adviinrod,  that  the 
<'<»rriM  ill  (Miiii->t  'i'-'-*  nl.  U|Hin  th**  death  of  tht*  kiiig'H  firMt-t>orn  Mm.  to  the 
-n  li\.ri/.  Itiit  ilii*  i-ioition  i*«  U*vimd  all  <'<»ntrov<*r<v  vrruncims.  i^>nl  llunl- 
I^mi  %\  '  r  MxiTifhn.  1  V.-.  l!^»4.  han  olmorv«Hl,  "That  tho  «*ld«-*t  wm  of  th«'  kintf 
A  T.ik'**  t)ii>  dudiv  '*f  <*<irnwall  vl*  pnnvfjmitujt :  although  lonl  (.'ok«*  at  tho  «*nd 
lu.,.*  .  I-..  -a\-  •■thiTwi«»».     Hut  this  whs  not  the  i»oint  thoro,  UMn>f  only  an  ol>- 

•  *f  h:«  ••mi.  and  li:iJ*  <-vi*r  r-ince  U«#>n  h«*ld  a  miHtakp  of  that  frrnit  nutn.  Ho  wan 
kfii  III  thi*  f.i*-t.  in  •.i\ini!  that  ll<mry  VIII.  waM  not  duke  of  Cornwall.  Uvause 
;-•'•.•.  1 -r  I'lf'l  iLittm  in  hi->  hi.<4tor^' of  il«'iirv  VII.  altirniH  the  frntrarv,  that 

•  •  • 

i":;.  «l-v>'*.vf<l  t<i  hi  III  ii|Miri  th*'  il**ath  <*f  Arthur;  and  this  is  by  a  ^rreat  lawvf*r, 

riii;«t  h.i%*-  liM'kfd  irttn  it.  iv*  Ih*  mhs  then  attorney  or  soli('it4ir  pmeral."     ^nt 

«i.i«  -•:•  :!iiil\  •h'T'TTiiiiii-d  in  li'tl.'t.  ujKin  the  death  of  prinei*   Henr\'  theeld4**«t 

ni«*«  I  .  in  tiif  r.x f  tht*  duohy  of  Oirnwall.  the  r**|N»rt  of  whieh  is  insertinl  at 

r«i||i!,  -  I 'r> -■•**•«  till  J.  im  I^rrmies.  p.  I4x.    In  which  it  wan  resolveii  that  prince 
hf  kiiij'!*  ^•fiii'l  »«iii.  Wits  ihike  of  Oirnwall  by  inheritance, 
ire  •traDiT'-  th^ii  lord  I'okf  sh'Mild  have  fallen  into  this  mistake,  as  the  contrary 
iiai  alfii't-t  »-viTy  ri«  ••nl  iifsin  the  hubj*H*t. 

'ith  IliMirv  IV..  ill imd  reipi  af\#»r  the  (*r<*ation  of  the  duchy,  there  in  a 

nil:-  h  |>r:n>«>  II*-nrv  nuke**  a  jrrant  of  part  of  the  duchy  land**  to  the  counU*i<H 
ri2'l<'in.  and  thf  n-i-xpl  ofatfs.  that  lNN-auH4>  tin*  princf  is  within  af!i>.  no  that  in 
•int  •-  n  't  ftftMiii.d  to  i!iv«' a  sun*  estate,  he  shall  phnlp*  hit  faith  In^fore  the 
.i!l  '.).'  !'»r  U  «>f  )>.irl:.itifnt,  tliat  wlit>ri  h«'  attain<«  )ii<*  full  a^i'  In*  <*hall  ^rant  a 
>  aj.i.:;-*  fi.iu-i'lt  iiiid  lii-  heir^ ;  and  that  his  thr«-<' Krothfr-.  Thomas.  ,Ii din. 
.plir.  ■. .  •■ii'.l  111  hkt'  tEMtUH'r  pliNl^t*  thi'ir  faith  to  e<intirni  tin*  ><arM**  estate.  W 

•  .-■  I'f  '  i  '••..I  ,  -J,.  /.■  ./i'  .fhi-ff-  ui.-f.f'jt  tit'f\t'r\t  m  A'wrjr  mifnix.  if  it  should  s<i 
lit  '  li"!  t  >r >'.•!.  that  tin*  -aid  durhy  <*hoiilil  ever  come  into  th*-ir  hanils.  and 
1  ::i'  >  a.;  :!i  i<l>-  .1  ]  r<ini-**  and  t<Mik  an  oath  to  that  ethvt.  K(»t.  Pari.  5  lien. 
t. 

•  ••  ■  -nd  -■  ti  w  I'l'd  ii«>l  •u«H't'i*<l  to  the  dukedom,  if  his  «>hier  brotlpT  h-ft  issue: 
^••-  ;T  w  ■■;■  i  r.  \.  jt  :••  tKi*(T«»wn.  Thf  duke  of  Cornwall  mu'tt  Ih>  Intth  tin'  kin^''s 
.  ar   I   }..  :!-.i|.f.iT'  Ti'  (•I  till*  rrown :  this  ajipears  fn>m  a  preat  vari»'ty  of  rwopls. 

:•'■■'-  ■  ■  ■    r   /.•,;'•.  *■•■■■.  c',.<tt    i.*.f  r»'.ir,  /^rur  'fit   ftTn.H^'Ht   hrtrg   nr#«.»/* 'if"»»u«  »/u   nti'ifftW 

'-.  '  ■•■    -•  •    •'   ?    ♦    '.'■    ■  v.     Hot.  Pari.  '.»  Il.-n.  V.  No.  l»l». 

tr^.-r  "T"  ,.\'  :\  i-tih.-  du-  liy  >■>■  YA.  IV.  to  hi**  cMest  wm  prince  F.dward.  r«H»it«'d 
!-  -f  ]  .ir\.i:.it  i.t.  th»"  I  •ll«»win^r  *iMit»*n«»«'  i-*  j»jirt  of  th«»  prfanihh': — /'/n  prtmi^ 
■"    .!•   ■     ^    I'  '.  ■*      •;•  »    *>...r     in'   It  ;^    -^y   ,j*.pif  jutU-.'^'T   vrtTXHfUun'ur  iT  f.tUji,   jrn*   tptml 

^^  r-.'.  .  .  r  f.  .,.-.'.  K«ii.  l*arl.  VJ.  YA.  IV.Ni*.  M.  Kr.»m  tlii-*  and*  fn>m 
fi«>r*i*  -  :t  !'»!!« iw-  tJi.ii  a  dtikf  of  Tornwall  is  l»orn  of  full  nc*,  or  i*  "uKjiM't  to  no 
n.Wi  Ti-i-i  t  T  I  h:-  fti'<'\ni«-iit  of  !h««  i^K^e-sions  nniii'X***!  to  th«'  diike«|om. 
a  -rr  »!;_*•  -j- •  i»-»  !•!  '.iilifrit.itK  t>.  and  ]M>rhaps  is  t hi' only  ni«Ml«>  •  if  d*-<iri*nt  which 
ij-»i  i\.<'  .i'i;hiirit\  t.|  ,1  •t;itu;«*.  In  tlie  Trinee's  ra*e.  re|xirti-d  l-y  lonH'nke. 
::  t.  wiv  Ml..-tliiT  ilir  ofiirinal  u'rant  to  >Mwar<l  the  Hl.u-k  l*ri!u*»'.  who  whs 
I  *ri<  lltii  'f  Vd.  lILdukt>  itf  ^'ornwall.  and  whi>  wils  th*>  first  duke  in  Kn;!lan«l 
d  ik-  •  t  N>':iiiind\.  h.id  th**  authority  of  |»:irliament.  or  was  an  lumtmr  i*on- 
;!.•    kin*;  ^  •  h  trii  r  ali<nf.     If  th«*  latter,  thf  limitation  would  havt*  Im^'u  voiti, 

•  i--'^-  tr..i!j  :li.'  j-wt-r  of  |iiirliamcnt  »"an  Jilt«'r  the  <*<itH)ili!»h<^l  nilv*  i»f  desct»nt. 
itri«t.ind.nj  it  i«  :n  th«-  torni  of  h  charter,  it  was  held  to  1m>  an  act  of  the  legis 
!:  1 «  ti'!iid»"«.  J--  I/-  ■*"!  r-  jrm  it  t'-fum  r«  •»■.•! 'iuffi  in  par  fuimmh'.^^^nnisrtxs. 
lAT^iMi-kf.  In  tht-  i-.t-f  of  liimiax  r*.  Ilolmdfn.  1  Ves.  iien.  '-.*4.  i*«mcurs  in  that 
r]  r>  t.itiiin  «if  tin*  Wiini  pnm-jrrut***  which  HIackstone.  S«ddcn.  lonl  lUM^>n.  lortl 

•  and  Kitiht-rlNTt.  all  a<Iopte<i.  but  which  Mr.  Clirifltian.  following  the  i4HUr 
[••nl  <*<ike.  di«a%ppr««r(*i«. — IIovcpbs. 

Liujr's  *-lde«t  living  lum  and  heir-ap|>arent  taken,  under  the  grant  ann.  11  E.  III., 
don  uf  Cornwall,  and  retains  it  during  the  king  hin  father'*  life :  on  the 
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The  rest  of  the  royal  family  may  be  conflidcred  in  two  diflTercnt  lights,! 
in^  to  tlie  dirt'eri'iit  Bcnsos  in  which  the  term  royal  family  is  used.  The 
sciiHo  incliulos  all  tliose  who  are  by  any  poBsibility  inheritable  to  the 
8uc'h,  brtbre  the  revolution,  were  all  the  deHcendantB  of  William  the  Con 
who  had  branoliod  into  an  amazing  extent,  by  intermarriagoa  with  thei 
nobility.  Since  the  revolution  and  act  of  Bettlement,  it  means  the  pro 
issue  of  the  princess  Sophia;  now  comparatively  few  in  number,  butwl 
l)roo.ess  of  time,  may  possibly  be  as  largely  diffused.  The  more  confinec 
includes  only  those,  who  are  within  a  certain  degree  of  propinquity  tothi 
ing  ju'inoe,  and  to  whom,  theivfore,  the  law  pays  an  extraordinary  rega 
respect;  l)ut,  alter  that  degree  is  past,  they  fall  into  the  rank  of  ordini 
jeots,  and  are  seldom  considered  any  further,  unless  called  to  the  kqc 
uiM)n  failure  of  the  nearer  lines.  For,  though  collateral  consangninit] 
gai*ded  indefinitely,  with  res]>ect  to  inheritance  or  succession,  yet  it  is  i 
only  be  regarded  within  some  cei*tain  limits,  in  any  other  resixxit,  by  the : 
constitution  of  things  and  the  dictates  of  positive  law.r*?) 

The  younger  sons  and  daugliters  of  the  king,  and  otner  branehcfl  of  tb 
family,  who  are  not  in  the  immediate  line  of  succession,  were  tberefoi 
further  regarded  by  the  ancient  law,  than  to  give  them  to  a  certain  dcgi 
cedence  before  all  peers  and  public  officers,  as  well  ecclesiastical  as  te 
**>^51     "^^"^  ^^  done  by  the  statute  31  Hen.  VIII.  c.  10,  *  which  enacts  i 
J     person,  except  the  king's  children,  shall  presume  to  sit  or  ha^ 
at  the  side  of  the  cloth  of  estate  in  the  parliament  chamber;  and  that 
great  ofHcers  therein  named  shall  have  precedenco  above  all  dukes,  cxm 
such  as  sliall  happen  to  be  the  king's  son,  brother,  uncle,  nephew,  (wl 
Edwaril  Coke(/)  explains  to  signify  grandson  or  nepos,)  or  brother's  or 
son.     Therefore,  after  these  degrees  are  past,  peers  or  otliers  of  the  bloc 
are  entitled  to  no  place  or  precedence  except  what  belongs  to  them  1 
KU'sonal  rank  or  dignity:  wliich  made  Sir  Edward  Walker  oomplain,( 
)y  the  hasty  creation  of  prince  Rupert  to  bo  duke  of  Cumberland, 
the  earl   of   Lenox  to   be   duke   of  that  name,  previous  to  the  crea 
king  Cliarles's  second  son,  James,  to   bo   duke  of  York,  it   might 
that  their  grandsons  would  have  precedenco  of  the  grandsons  of  th 
of  York. 

Indeed,  under  the  description  of  the  king's  children  his  grandsons  Brt 
be  included,  without  having  recourse  to  Sir  Edward  Coke*s  interpretJ 
nrphnc;  and  therefore,  when  his  late  majesty  king  CJeorge  II.  created  hu 
son  Edward,  the  second  son  of  Fi*edenck  prince  of  Wales  deceased,  i 
York,  and  referred  it  to  the  house  of  lords  to  settle  his  place  and  ppw 
they  certifietl(^A)  that  he  ought  to  have  place  next  to  the  late  duke  of  ( 
land,  the  then  king's  youngest  son;  and  that  he  mi^ht  have  a  seat  on 
hand  of  the  cloth  of  estate.  But  when,  on  the  accession  of  his  present  i 
those  royal  personages  ceased  to  take  place  as  the  children,  and  ranked 
the  brother  and  %incle,  of  the  king;  they  also  left  their  seats  on  the  aid 
cloth  of  estate:  so  that  when  the  duke  of  Gloucester,  his  majesty's  scco 
ther,  took  his  seat  in  the  house  of  peer8,(0  ho  was  placed  on  the  uppei 

(•)  S<»o  Efray  nn  ChUaUral  Gmptnyuinilyt  in  Law  Tracts,         (f)  Tractn,  p.  301. 
4ta.  Ojrtm.  1771.  (*)  Lords*  Jonr.  31  Apr.  1700. 

(/)  ilwL  362.  {*)  Lurdi*  Joor.  lU  Jan.  1766. 
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sion  of  such  duke  to  the  crown,  the  duchy  vests  in  the  king's  eldest  son  liviiig,  i 
appiiront.  Hut.  if  there  he  no  eldest  son  and  heir-apparent,  the  dukedom  reiiii 
tlio  kin^.  the  hoir-])rosumptive  in  no  case  l>eing  entitled  to  the  dukedom.  Si 
2'.»4.  Collin's  Har.  148.  The  rule  may  he  shortly  stated:  until  a  prince  be  t 
king  is  pcizod :  luit  when  honi.  the  prince  becomes  seized  in  fee  of  the  pomeMio 
except  as  to  ]irr>scntatioiis  to  Ix^neticos.  leases  generally  made  by  the  kinff  are 
by  scire  farinx^  sued  at  the  instance  of  the  prince.  See  Com.  Dig.  tit.  toy.  5.  5. 
281.  Ch.  Ch.  215.  But,  as  to  wliat  leases  or  grants  made  by  the  king  shall  be  | 
Stat.  .'{3  Geo.  II.  c.  10.  If  tlie  oldest  son  die,  and  leave  a  son,  such  son  would  n 
but  the  duchy  reverts  to  the  crown.  And  there  is  no  minority  with  referanc 
possessions  of  a  duke  of  Cornwall. — Chittt. 
176 


OP  PERSONS.  226 

(on  which  the  dukes  aftiially  sit)  next  to  his  roynl  hi^hnesa 
i.  And  in  ITl^*,  upon  a  question  reterred  to  ail  tho  judges  by 
t  was  rt*!44>lve<l,  bv  tho  opinion  of  ten  against  the  other  two, 
m  and  care  of  all  tho  king*s  grandchildren  while  minors  did 
i>  bin  niajoHty,  us  king  of  this  realm,  even  during  their  father's 
'V  all  agreed,  that  the  care  and  approbation  of  their  marriages, 
Inflongt^d  U>  the  king  their  gnindtather.  And  tho  judges  have 
irunvd  in  the  opinion,(/)  that  this  care  and  approbation  extend 
n|»tive  heir  of  thecnnvn;  though  to  what  otnor  branches  of 
the  name  did  extend,  they  did  not  find  precisely  determined, 
it  inf*taiiivs  of  the  (•n)wn*s  inter|K>Hition  go  no  *furthor  r*.^>jf 
1  nice*'?*;-  m)  hut  examples  are  not  wanting  of  it*  reach-  ^  "" 
ant  collateniU.'n)  And  the  statute  t>  Henry  VI.  Ix^forc  men- 
>hibiis  the  marriage  of  a  <{ueen  dowager  without  tho  consent 
^is  thir»  n'UHon  for  it:** — '*  l>ecause  the  disparagement  of  the 
greater  I'tiuitort  and  exaruple  to  other  ladies  of  estate,  who  are 
.  nit»re  lightly  to  dinparage  themselves/'fo)  Thert»fore  by  the 
t'lll.  c.  ix,  fn']H>aled,  among  other  statutes  of  treasons,  by  1 
1  was  made  high  treason  lur  any  man  to  contract  nmrriage 
liildren  or  reputtnl  childri.*n,  liis  sisters  or  aunts  ex  parte  jHittrna^ 
f  his  brt*thn*n  or  sinters;  being  exactly  the  same  degrei^s  to 
I?  is  allt»wed  bv  the  statute  •(!  lien.  \  III.  lH*tbre  mentioned, 
dtute  12  <ti>o.  In.  c.  11,  no  descendant  of  the  l)ody  of  king 

than  the  issue  of  princesKi*H  married  into  foreign  families)  is 
H'ting  matrimony,  without  the  pn*vtous  c*onsent  of  tho  king 
ke  gn^at  K*al;  and  anv  marri:ige  (nrntracted  without  such  con- 
»vidi*<i.  that  such  of  tlie  said  descendants  as  are  aliove  the  age 
lay.  alU*r  a  twelvemonth's  notice  given  to  the  king'a  privy 
and  M»l«*mniKe  marriiice  without  the  Ci>nsent  of  tho  cn)wn; 
OS  Mt*  parliament  shall,  before  the  expiration  of  the  said  year, 

their  di*'a]i]ir«)Uition  ot'  such  inteiidcsi  marriage.  And  all 
iniT.  a«»>i»-tiii:r.  or  ln'ing  present  at,  any  such  prohibited  mar- 
tlu'  p»nallir'»  uf  the  statute  of />r<ri/iii  #*/>«'.• 

•  T"  i/rr.,t  fiirf^t;  mmh^  Ftlviinl  II  S  Rtb.  .'iT'i.  AM. 

TT_*  T     ■•  r  ■     lyiN/:  iM«l-r  ^^ilwartl  11.  :•  Kjrm.  IT*.    T«»  artt-n-l 

ii  •-•>  ("I   <i  K  rfi^-*-  AUi»i  f<  «Ti  1  *  iri  r.iHftmt     uixltT  Mwjftl  III.  ^  lljm.  «-*:  nn-l^r 

r  k  im:  »'U -ri  Ml   4  Kv"   •'•'A  l:irh<r<l  II.  7   liviii.  J^*:  ufi<l<r  ll^arT  VI.  lo  Urm.  aJJ; 

'-•.  u:*!*:  Ii  It  .^  ^     '  I.Mii.Tl",  uikl  r    ll>iir>  \ll.  1.'   K>in.  .V^;   utHl«-r  qiiM>a   Lluutv'ili, 

\\     :i   I. I'll     J  4.  ."■■».  ♦••T  :  I  .iii'-l.  .\iiii.  A  :«.  1>J     To  f'-*tri\  n>mmiiur  ntuU-t  ll«nry 

»   :i'.  iZ  .  ill.  I'ff  )<i«  .nl  \1   :  Ml.  1.'  t:v«i.  .'V.M.    To  the  Ui>irf-ruy«f  la  forni:  OMftn 

-•'.  1 ir>ir   tl-:t:i  lll.l  Kh.  itlll   7  K>ai  T-T. 

.  I.wi.  4»«.  i.it-r  M«  ii.l  111.  )•    Kil.  i'ljc.  Pari.  072. 

I  II    7  l.^ut  ."••     ur  I- r  lluinri 
-r  H'-n-y  VIM    I-  K«iii.  i  .  wl. 


.in- 1  .ir;:unjt'iit'i  ••!  th«'  two  <lii*<>riiting  judp*^.  Pric'e  and  Eyr«,  are  so 
kt  il"  lii:"  mi»*."tiMii  }i.id  ari^«Mi  Itffore  tho  judg«*i4  wore  indet»on«lent  of 

il'l  Ua\»*  \ II  itK-liiifNl  to  h:iv«»  Mi'*jMvt^i  the  «nc«*ritT  oi  the  oth«^ 

^\  ot  til-  •lfi-'j«»n.    S».»  H:irj.  .*^.  Tr.  v«>l.  xi.  *2\^'*. — I'hmisthx. 

thi«  «i»!utf  w.k^  t)i«-  iiuirriH)!«*  of  Githeriti*'.  UMrther  to  Henry  VI., 
i  jnvnto  j-ntl*n>;iii.  S« .-  p.  -'-;'..— <'iiki^ti  in. 
i  ih«»  -I'-ath  »•!  Th.'  I:i?.'  tlnko  of  Su'4-fx.  tlu«  fifth  «>n  of  kin^  Oeor^ 

in.irn«-l  :it  K-nm*  in  17'.'*J  Ky  n  Tiiiiii<«ter  of  tho  Oiurrh  of  Kngland. 
.irN  .i^;i:ii  in  Kn;;l:in«l.  ai'i«»r«li!i>r  to  the  rules  of  th*»  Oiun^h  of 
Id  that  hi4  |»*N'rii»;«»  liid  n«»t  pa**.*  to  the  (Hily  Mm  nf  the  luarriafce.  ."^ir 
ut  th.it  th** -laiuto  f*xtrii'li'l  to  |>Mliil>it  (Mvntracis  for  and  to  annul 
ni4*t«*>i  in  vi<il.kti«»ii  of  itt  pnni^icui.'*  whiTevt^r  tin*  aanii*  niiftht  he  ei»D 
rd.   Tho  Su.^«<-x  iVvnige  i  x«-.  IL  Clark  A  Fin.  ^^.^^ha  as  wood. 
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CHAPTER  V. 
OF  THE  COUNCILS  BELONGING  TO  THE  KING. 


The  third  point  of  view,  in  which  wo  are  to  consider  the  king,  is  with 
to  his  councils.  For,  in  order  to  assist  him  in  the  discharge  of  his  d«j 
maintenance  of  his  dignity,  and  the  exertion  of  his  prerogative,  the  li 
assigned  him  a  diversity  of  councils  to  advise  with.^ 

1.  The  first  of  these  is  the  high  court  of  parliament,  whereof  we  have 
treated  at  large. 

2.  Secondly,  the  peers  of  the  realm  are  by  their  birth  hereditary  co« 
of  the  crown,  and  may  be  culled  together  by  Uio  king  to  impart  their  m 
all  matters  of  importance  to  the  realm,  either  in  time  of  parliament,  oi 
hath  been  their  principal  use,  when  there  is  no  parliament  in  being.(a) 
iugly  Bracton,(^)  speaking  of  the  nobility  of  iiis  time,  says  they  mi| 
bably  be  called  ^^consuks,  a  cofisulendo;  reges  enim  tales  sibi  as9ociant  ad  i 
dumJ*  And  in  our  law  books(c)  it  is  laid  down,  that  peers  are  created 
reasons:  1,  ad  consulendum  2,  ad  defendetidum  regan:  on  which  account 
gives  them  certain  great  and  high  privileges;  such  as  freedom  from  ain 
even  when  no  parliament  is  sitting:  because  it  intends,  that  they  are 
assisting  the  king  with  their  counsel  for  the  commonwealth,  or  kee] 
realm  in  safetj'  bj'  their  prowess  and  valour. 

*'>*>f^']  ^Instances  of  conventions  of  the  peers,  to  advise  the  king,  hi 
-I  in  former  times  vorj'  fi-equont,  though  now  falling  into  disuse  b 
of  the  more  regular  meetings  of  parliament.  Sir  Edward  Coke(</)  giv 
extract  of  a  record,  5  Hen.  IV.,  concerning  an  excliango  of  lands  betv 
king  and  the  earl  of  Northumberland,  wherein  the  value  of  each  was  a 
be  settled  by  advice  of  parliament,  (if  any  should  be  called  before  the 
Saint  Luciu,)  or  otherwise  by  advice  of  the  grand  council  of  peers,  w 
king  promises  to  assemble  beibre  the  said  feast,  in  case  no  pariijiment 
called.  Many  other  instances  of  this  kind  of  meeting  are  to  be  found  u 
ancient  kings;  though  the  fonnal  method  of  convoking  them  had  beei 
leil  oil',  that  when  king  Charles  I.  in  1G40  issued  out  writs  under  t 
seal,  to  call  a  great  council  of  all  the  peers  of  £ngland  to  meet  and  a1 
majesty  at  York,  previous  to  the  meeting  of  the  long  parliament,  th< 
Clarendon(6)  mentions  it  as  a  new  invention,  not  before  licard  of;  that 
explains  himself,  so  old  that  it  had  not  been  practised  in  some  hui 
years.  But,  though  there  had  not  so  long  before  been  an  instance, 
there  been  any  since,  of  assembling  them  in  so  solemn  a  manner,  yet 
of  emergency  our  princes  have  at  several  times  thought  proper  ti)  or] 
consult  as  many  of  the  nobility  as  could  easily  be  got  together;  as 
ticularly  the  case  with  king  James  the  Second,  after  the  landing  of  tl 
of  Orange,  and  with  the  prince  of  Orange  himself,  before  he  called  that 
tion-parliament,  which  afterwards  called  him  to  the  throne. 

Besides  this  general  meeting,  it  is  usually  looked  upon  to  be  the  righ 
(•)  Co.  utt.  no.  <«)  1  iiMt  no. 

(*)  L.  1.  c.  K  (t)  lUM.  t,  % 

(•)  T  Ri-li.  :i4.  »  K«*i».  49, 12  Rep.  Oe. 


^  '*Thc  President  of  tlio  United  States  shall  have  power,  by  and  with  the  m 
consent  of  the  »^*iinte,  to  make  troHties.  provided  two-thirds  of  the  Nnatoi 
concur;  and  ho  nhall  nominate  and,  by  and  with  the  advice  and  consent  of  tli 
Fhall  ap|>oint  ainbni«sA<torH,  other  ])ublio  ministem.  and  consuls,  judges  of  the 
Court,  and  all  other  otlicers  of  tlie  United  States,  whose  appointments  are  not 
providetl  for  >>y  tho  fonstitution.  lie  may  likewise  require  the  opinion,  in  n 
the  princi]>al  officer  in  enoli  of  the  executive  deimrtments,  upon  any  Bul^ject  n 
the  duties  of  their  respective  offices."  Const.  U.  S,  art.  11. 

The  heads  of  the  dillerent   executive  departments  constitute  the  Oibin 

President.    They  are  tlie  St^crotaries  of  State,  of  the  Treasury,  of  War,  of  the 

the  Interior,  the  Fo<$tmaster-<jeneral,  and  the  Attorney -General  •- 
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liar  peer  of  the  realm  to  demuDd  an  auiiience  of  the  kin/^,  and  to  lay 
him.  with  lii'L-fUcy  uiid  rvHjieet,  niioh  iiiatterH  uh  he  shall  jud^  of  im|x>rt* 
ij  the  |»uhlir  Weal.  And  theretbre,  in  the  rei^n  of  Hdward  II.,  it  watf 
ui  artii'U*  ut'  iiu|M.*a('hnient  in  |Nirlianient  a^^inHt  *tlje  two  ilu^h  r^.y.^i 
im,  Uthor  anii  cmiu,  lor  which  they  were  hiiuitthed  the  kingdom ,  ^ 
ih^'V  by  thrir  I'vil  covin  would  not  HufTer  the  ^^reat  men  of  the  realm,  the 
K<««Hi  i^>unM.*l)<irs,  t4»  ^]ifak  with  the  kin^,  or  to  eonie  near  him,  but  only 
prv-H:nee  and  hearing  of  the  naid  llu^h  the  fa  titer  an<i  liu;^h  the  Hon, 
•  >f  ihvm,  and  at  their  will,  and  according  to  Huch  things  ad  plcaMMi 

til  in  1  (-If  unci]  hi'lim^^in^  to  the  king  are,  according  to  Sir  Edwanl  Coke,(^) 
Ik*  ft  i»t  the  court j<  of  law,  for  law  mattent.     And  thiH  aj>|>ean  tK*queutIy 

f*latat4*j«,  iMirticnlurly  14  Kdw.  III.  c.  Ti,  and  in  other  Ixxikn  of  law.  So 
bfii  the  king'n  counril  i^  mentioned  geueniily,  it  munt  he  defined,  particu- 
.  anil  unili-n»t<MMl,  srruntl^m  ttubjtcUiM  mattham;  and,  if  the  Huhject  be  of 

riatiin*.  (hen  by  the  kint;V  council  in  undcrstoo<l  hin  council  fur  mattcm 

banicly.  Iijh  judges.  Theri'fore  when  by  Ht.  1(>  Jiic.  II.  c.  5  it  was  made  a 
SV-ni-1*  to  im]iort  into  thin  kingilom  any  pupal  buUen,  or  other  pnicvMoa 
U)me ;  and  it  was  enai-tcd  that  the  otfcnuers  should  Ik*  attachiNi  by  their 

aijil  l>pju;;ht  before  the  king  and  his  otunnl  to  answer  for  such  offence; 
y  till-  expn*p*fion  of  the  kingV  routwU  were  understo«j<l  the  king's  judged 
ruuric*  ot  juftire,  the  ^ubjecl  matter  being  legal ;  this  biding  the  general 
r  iuterpn-ting  tiie  word  ri>uncil.(/i/ 

at  the  principui  council  Udonging  to  the  king  is  his  privy  council,  which 
itrmlly  laili'il.  by  way  of  etiiincnce,  //<#*  cuuhfll.  And  this, acconiing  to  Sir 
tJ  t*oke'!*  dcM-ription  of  it,  i )  is  a  noble,  honourable,  and  n;verend  assem- 

the  king  an<l  sU'h  as  he  wills  to  be  of  his  privy  roun<*il,  in  the  king'a 
>r  italace.  The  king's  will  is  the  hole  constituent  of  a  privy  counsi^ilur; 
111  al**ij  n*:^ulatert  their  number,  which  of  ancient  time  was  twelve  or 
bout-  Afterwards  it  increaM^i  to  h>  large  a  nuniU^r  that  it  waa  found 
>-n:«iit  lor  M-rre*  y  and  ili>patch  ;  and  *therefore  kin^  <*liarles  the  r«.>«io 
1.  I'i7'.«.  limited  it  to  thirty  ;  whereof  fifteen  were  to  U*  the  principal  •- 
«  ut  •■t^it*'.  and  tllo^e  to  de  ciiunseliorii,  virtutt  ffii^'H ;  anil  the  other  fifteen 
«»nip*^4->l  «if  tt-n  l'»nls  and  five  commoners  of  the  king'-*  chon«iing.(A:)  Hat 
:hai  lime  tlif  number  has  bivii  much  augm**nte<i,  and  now  <'nntinues  in- 
v}     At  the  same  time,  aUo,  the  ancient  oftice  of  lonl  presiilcnt  of  the 

r  4  ImmI.  M.  (••  4  In«t.  M. 

#  I  I  ML  \\\>.  v''  T'  wi'lv'*  lira,  put  3. 

•  T  lb>f.  liV 


k.fi^'«  |^i»«*r  to  4^  III  Milt  thi'  judgtw  extra-judieially.  Although  not  without  pnve- 
I  ftirriirr  tim*^,  ie  n«*«r  niiii'h  di«*]'YittHi,  lind  huM  of*  Ute  mrt*!)'  Inh*»  exerriseil. — 

IT. 

\mt^*^e^  rHf.TTiHl  irt  ill  thi»  ?*  In<t.  i^  no  Authority  f«»r  tho  interprotntinn  given  to 
r>l  '  !«•  Ill  il"  in  tli«*  «iatn(«>  <>f  KieliMni :  for  it  ii*  ii  4*<>miiifnt  on  tht*  t>tMtui«>  of  |mi»- 
■.  JT  fytw  MI.  pt.  1.  t*.  1.  whtTt*  the  word  ii«*«*iii«i  iistHl  in  thf  sauit*  h*ii<*«'  ait  in  tho 
■ii'H>u*-l  «r«tir«*.  A\\*\  in  whit-b  lonl  <*iiko  Mali'"  th.it  it  i'aiiiit»t  mean  \\\^  jud^r<*M. 
iVj  •.  I  U'lifv**.  tiiut  thi*  « •Miiiril  hen'  in«*ii!.«>i:--l  w.i*  ii  «-«Mirt  of  vt-ry  *»xtenMivo 
•.-  'irj^l:'  \\**t\  txiili  iu  otvil  iind  eriniinHl  tiuiiti*pi.  th«*  fduntuin  fn^n  whii'h  in 
•  •f  c.iiii*  !hf»  tfiurft  i»f  I'haiiivrv  and  otareluiiiiU'r  Wfr»*  •lt'riv4*<l.  It*  bif*ior\"  ban 
m^-t\  ^*iMi^  (••ril\  triK^Ml.  nor  its  juriMlietion  and  funetioiii»  clearly  (liNtininiirtht^l 
iO»<*  *ti  tti*-  f.iuiki-il  of  (ii«*  |i«*«*r4  or  th«*  ^ri*at  <N»iin<'il  in  |>nrlianient.  IVrhapi*  it  ia 
"  ti^  •'\f'«*ti  tiijftt  ilii!«  4-un  ever  Ik*  now  done  ho  am  tn  fret*  the  Mibji'i't  frt»ni  all 
.  bui  I  liav«*  ri*a««Mi  to  lio|t«*  that  very  preal  li^ht  will  In»  thn»wn  U|»on  it.  ami 
I  u\»*n  tht'  •in^'iii  iif  all  ot|uitable  JuriMlietion  in  this  iH.»untr>'.  by  a  fientlenian  whi> 
'..Ui  j<.!ii««*!f  to  ihf  If^al  aiiti<|iiiti«"4  of  tin*  ■-•■tiiiiry  with  an  illtlu^t^y  and  intelli- 
lliai  |'r.>ini«e  t«»  iiiMrt<»me  ^ri>at  dit1i4-ultie.<*. — Cta-LRiitiiK. 

Miuriit  ntM'arrh^)*  h^ve  fully  juHtifiiHl  Mr.  Ju-tief  (  oU*nd>ro*4  opinion.  Re|N'»riii  of 
uinitt*^*  i«u  tlio  l*ri%ih»>!ii»  of  tin*  I\NTaijre.  ffts.*'tn.  Sir  llarri.*i  Nieolas'*  "  !*r»v*»<M|- 
fell  Unhnafi«-«^  of  the  iVivy  Ouneil  of  Kn^land."  iifinttnl  under  the  diro«'tii»n  of 
nmwMuDert  <»f  the  Publie  Ka«eor«li«.  llallanr;*  ('••n«t.  Hi«t.  vol.  i.  chap.  I. — Kskk. 
nu-uniemeoix*  ari<K*it  from  the  vxteuMon  of  their  menib«*n>,  uc  tho!<e  only  attend 
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council  was  revived  in  the  person  of  Anthony,  earl  of  Shaflsbniy/  an 
that,  by  the  statute  of  31  Hen.  VIII.  c.  10,  has  precedence  next  after  tl 
chancellor  and  lord  treasurer. 

Privy  counsellors  are  made  by  the  king's  nomination,  without  either ' 
or  grant ;  and,  on  taking  the  necessary  oaths,  they  become  immediatelj 
counsellors  during  the  life  of  the  king  that  chooses  them,  but  subject  to  n 
at  his  discretion. 

As  to  qualifications  of  members  to  sit  at  this  board  :  any  natural-bom  I 
of  England  is  capable  of  being  a  member  of  the  privy  council,  taking  the ' 
oaths  for  security  of  the  government,  and  the  test  for  security  of  the  d 
But,  in  order  to  prevent  any  person  under  foreign  attachments  from  insin 
themselves  into  this  impoitant  trust,  as  happened  in  the  reign  of  king  Y 
in  many  instances,  it  is  enacted  by  the  act  of  settlement,(Z)  that  no 
bom  out  of  the  dominions  of  the  crown  of  England,  unless  bom  of  I 
parents,  even  though  naturalized  by  parliament,  shall  be  capable  of  being 
privy  council. 

The  duty  of  a  ])rivy  counsellor  appears  from  the  oath  of  office,(m)  whu 
sists  of  seven  articles : — 1.  To  advise  the  king  according  to  the  best  of  li 
ning  and  discretion.  2.  To  advise  for  the  king's  honour  and  good  of  the 
without  partiality  through  affection,  love,  meed,  doubt,  or  dread.  8.  1 
the  king's  council  secret.  4.  To  avoid  corruption.  6.  To  help  and  stre 
*'>^1 1  ^^^^  execution  of  what  '''shall  be  there  resolved.  6.  To  withsfa 
"■  J  persons  who  shall  attempt  the  contrary.  And,  lastly,  in  genera] 
observe,  keep,  and  do  all  that  a  good  and  true  counsellor  ought  to  dc 
sovereign  lord. 

(i)  8tat.  12  and  13  WIU.  III.  c.  2.  (<•)  4  iMt.  64. 

who  are  specially  summoned  for  that  particular  occasion  upon  which  their  adi 
assistance  are  required.  Tho  cabinet  council,  as  it  is  called,  consists  of  those  n 
of  state  who  are  more  immediately  honoured  with  his  mfgcsty's  confidence,  and 
summoned  to  consult  upon  the  important  and  arduous  discharge  of  the  63 
authority.  Their  nuni))cr  and  selection  depend  only  upon  the  king's  pleani 
each  member  of  that  council  receives  a  summons  or  message  for  every  atten< 

CnRISTIAN. 

The  nomination  of  particular  ]>orsons  to  hold  office^)  of  state  is  virtually  to  cc 
them  members  of  tlie  cabinet  or  cabinet-miniHters, — ^that  is  to  say,  the  admini 
Thus,  by  **1'lie  Cabinet"  or  "Admiiiistriition*'  is  generally  understood  the  lord  p 
of  the  council,  tlie  lord  liigh-chaiicellor,  the  lord  privy  seal,  the  first  lord  of  the  1 
the  cliancellor  and  nndcr-treasurer  of  the  exchequer,  the  first  lord  of  the  admin 
master  g<MUM'al  of  the  ordnance,  the  secretaries  of  state  for  the  home  depi 
colonics,  an<l  forei;zn  alTairs,  the  ]>resident  of  the  board  of  control  for  the  i^in4 
the  chancellor  of  the  ducliy  of  Lancaster,  and  the  president  of  the  board  of  tmc 
even  of  these  great  officers  the  attendance  of  all  of  tiiem  is  not,  I  believe,  always  i 
but  only  srrumlujn  guhjrctam  mat'riam  to  be  agitated. — CiiiTTT. 

*  It  api»ears  from  the  4  Inst.  55  that  this  office  existed  in  the  time  of  Jame 
lord  Coke  says  tliero  is,  and  of  ancient  time  hath  been,  a  president  of  the 
This  office  was  never  granted  but  by  letters  ]mtent  under  the  great  seal  dHnmU  & 
and  is  very  ancient :  for  Jolm,  bisliop  of  Norwich,  was  president  of  the  council : 
regiA  Johannl^.     Dimnivit  tamen  hoc  ojhnum  rcf/nante  matjnA  Efizabethd. — Chkistiak. 

*The  sacramental  test,  as  a  (qualification  for  certain  ofiices,  is  repealed  by  tl 
Goo.  IV.  c.  17,  and  stat.  2  Gul.  IV.  c.  7,  and  a  declaration  substituted  in  lieii  th) 
which  the  party  professes,  upon  the  tnie  faith  of  a  Christian,  that  he  will  never 
any  i)Ower,  autJiority,  or  influence  wliich  he  may  possess,  by  virtue  of  his  office, ' 
or  weaken  the  protectant  church  qa  it  is  by  law  established  in  England,  or  todii 
said  church,  or  tlie  bishops  and  clerg>'  of  the  said  church,  in  the  pofisessionof  ai 
or  privileges  to  which  such  church,  or  the  said  bishops  and  clergy,  are  or  may  I 
entitled. 

By  the  statute  of  10  Geo.  IV.  c.  7  the  necessity  of  making  any  declaration 
transubstantiation,  invocation  of  saints,  and  the  sacrifice  of  the  mass  as  practiM 
church  of  Rome,  as  a  qualification  for  the  exercise  or  ci\joyinent  of  any  Mei 
right,  is  repealed :  and  instead  of  the  oaths  of  allegiance,  supremacy,  and  alyoi 

aualifications  for  holding  civil  or  military  offices,  Roman  CSatholiot  are  raquired 
tie  oatli  set  forth  in  the  said  act. — Hovedin. 
180 
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9irvr  of  the  privv  round  I  ih  to  inquire  into  all  ofTcnooR  a^rainRt  tho 
flit,  awl  to  commit  th«*  ofli-mlvrH  to  natv  cuHt<Kly,  in  ordor  to  take  their 
•fnu*  <•!'  till*  ^ourt^  of  law.  Jiut  tlicir  juris^iiction  luTi'in  iH  only  to  in- 
<1  not  t<»  |iuni'*li ;  and  the  |>erHons  committed  hy  them  are  entitled  to 
<«iA  '''»rpuit  hv  htatute  \\\  Tar  1.  e.  ]o,  ai*  much  as  it*  e<immitted  by  an 
juMiiv  of  tiie  |M*a<'«>.  And.  hy  the  same  Ktatute,  the  eourt  of  Htar- 
.  and  till'  «-iiurt  of'  n^questH^  lN>th  ol*  which  cuUHinted  of  privy  (*<innHel- 
«•  d !•<->' 'IvtMl ;  :ind  it  was  d«*<'lanMl  illegal  for  them  t<i  take  eo^UKance  of 
ter  i't  ]ini|N*rty  lK*lon;;iii^  to  the  niiljeets  of  this  kinpiom.  Hut  in 
n  tir  admiraity  eauM's,  whirh  arise  out  of  the  jurisdiction  of  this  kin^- 
d  in  ni:ttt«r«  of  lunacy  or  idi«N'yj/u  h«*in^  a  spet'ial  flower  of  the  pn*- 
;  with  n';;:ini  to  tht'.M*,  although  they  may  eventually  involve  questions 
-ivf  jinqirriy.  the  privy  (*ouneil  ci>titiMU«*s  to  have  co;riii/.an<'e,  Ihmu;;  tho 
apiH'iiI  III  Mi<h  cases,  or  rather  the  appeal  lies  to  the  kin^*H  majesty 
n  4'iiiiiil.  Wln-ncver  also  a  que>iion  ari>es  lK»twei'n  two  pnn'inceH  in 
,  or  •  !->!  wlit-iv,  as  conciTnin^  the  extent  of  their  chartern  and  the  like, 
\u  hi-«  •ouncil  exen-i7*es  or/yfic//  jurisflietion  therein,  Ufton  the  prinei|)le(i 
•M\i  r«i;;Tity.  And  so  likewise  when  any  pernon  claims  an  island  or  a 
.  in  tiie  ii:iiure  of  :i  femlal  |>rinei]»ality,  hy  ^rant  fn»m  the  kin^  or  his 
•.  the  «l«teriiiiriation  of  that  ri^ht  helon^s  to  his  majesty  in  council:  an 
I-:****  ••!'  the  earl  of  J>erl»y  with  reiranl  to  the  Isle  of  Man,  in  the  rei^n 

Kii/aU-th;  and  the  earl  of  (*ardi>;an  ami  others,  as  represiMitativeH 
like  •<('  Miihtairue,  with  relation  to  the  island  of  St.  Vincent,  in  lT<i4. 
I  a!)  the  'i'tiiiinioriH  n\'  the  crown,  excepting  (ireat  Britain  and  Iridand, 
Uit'  juri-lit  tii'h  *!  in  the  last  n'sort )  is  vested  in  the  same  r^.j^M 
.  whii  h  u^uallv  exen-ises  its  judicial  authoriiv  in  a  oommitt4»e  L  —  •• 
ih'We  privy  ei»uncil.  who  hear  the  a)le;;ations  and  ]>nM»fs.  and  make 
•frt  to  hi^  niajesty  in  council,  hy  whom  the  judgment  is  finally  ^iven.* 
"iri/f-;..*  i»f  privy  coiiiisei|i»rs.  as  such,  iahstracte<l  fn»m  their  honorary 
le.  '.  <  •■ij-JM  prineijially  in  the  security  which  the  law  has  ^iveii  them 
ktltriij'T-  and  ••••ii-piracie-.  to  de^troy  their  lives.  For  hy  statute  l\  Men. 
4.  It  aiiv  i>t  the  kill;;'-  servants  of  lii*«  household  cun«*]»ire  i>r  inui«;iiie  to 
IV  !K>-  iit<-  I'f  a   privv  cnuiixcllnr.  it    i^  telonv.  lliouirh   iiothiiiir  he  done 

Thf  n  ;i*..ji  ii!  makinir  ilii-  >talute.  Sir  H<iwanl  C'iik<'\'/'i  tells  us  wjis 
^Ui  h  a  « ..li-j.iracy  was  juft  hetiire  thi-*  parliament,  made  hy  some  of 
»rv  th.-  S*viiiiir?»  hotc*ehold  servant-*,  and  trreal  miM-hief  wa*»  like  to 
•u»-'i  th»-reujnin.  Till-  extenils  «mly  v*  the  kimr's  menial  ser\'ants. 
•tat^it.-  '.»  Ann*-,  e.  li»,  :ro«-s  turlher.  ami  enacts  that  tint/  j'*r;i"H  that  shall 
Iv  a!t*fiiii?  t'l  kill.  «'r  shall  unlawtiillv  a-"*aull.  and  >trike.  or  wnund. 
\  i«»>iu-ril«ir  ill  tlje  execMtiiin  *^\'  hi-i  ot!iei».  nhall  he  a  telon  without 
•f  I  lir;^y.  This  ^itattlte  was  made  up<iti  the  darini;  attempt  of  the 
!.«- ani.  w|p»  j^tahU'd  Mr.  Harley,  at^-rwanls  earl  of  Oxford,  with  a 
.  wh.  Ii  under  ixaiiiination  tor  hiich  crimes  in  a  ct»iiimittee  i>f  the  privy 

«.•  J,*.'  n  111'  the  privy  council  de|H'nds  uix»n  the  kind's  pleasun*;  and  he 


•urt  I'f  |r:iv  (fiiiieil  r:iniint  d.NTiN'  m  ;i,-r«-.»i,rr.  in  Knizltiud.  unh'"*  in  et^rtain 
rri4t;rr*  .  .irpi  ll»f  »i»tir!  lif  ••h;iiii'fr}'  eal)n«»t  dt^TiH*  9u  nrn  nut  o!"  thi»  kiiii!iinm. 
I*r  iw  Iw.-  -  .\r»r.  in  I't-nn  ■  *.  H.ili:iiiore,  1  Vf*.  HI.  where  th«viuri'<ilietioii  nf  the 
•i  i  '.  iri-«r\.  ii|H.ii  .|iit>ti<>ri«  uri-iii;:  iij-Mi  "ul'jtM-t  iii:itter  al>r«i:id.  i-*  l.ir;r«'Iy  di*- 
I'ii"  Ui  i-sr  ••!  ttif  r«ilU  .iriil  thi'  jud^*'  ot'tlie  ieiiniralty  i*<»urt  are  u-^uully  ni(*ni- 
i«  •  •■:i.irti!*«i'  — ' 'iiKioTi  «N. 

-•  !.'  :.■  !i  .ti.  I  i-»w.r  !•!  tli.*  i»rivy  et>iint  il  w«»re  einirely  rtMn'Mlflle<l  |iy  *\  A  A  Wm. 
•  Ii.'h  iT«'atf.|  ••  iti*' jiiiliiiiil  eniiiiiiiit*'*'  of  tin-  j-rivy  <imni-il."  Tlii-*  i-otiiniiiitt* 
•-f  »>(  tfji-  f<ri-idi*iit  tit'  tli«»  (*'iuiii'il.  the  liinl  «li:«iie«'lliir.  tin*  twii  I'hii't' jii-lii-f^ 
*«Ar«  n.  ni:i*f«T  of  iht*  mn*.  viei«H'h:inei'niir.  mid  mher  judicial  nfficfr*.  It  hioi 
'•n  «<\i-r  nil  aiiiieali  iiiiMle  t<»  the  kiii>!  in  CiHiinil  fnim  thi*  enurts  nt'  ikdniiriilty 
hfr  f-tuirt  in  the  pUntalioim  of  Anierieu.  atv\  «>ther  h:<(  mi\ieitt}-'>  doniiniuus 
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may,  whenever  he  thinks  proper,  discharge  any  particular  member^  i 
whole  of  it,  and  appoint  another.  By  the  common  law,  also,  it  was  dil 
ipso  facto  by  the  kind's  demise,  as  deriving  all  its  aathority  iVom  hiHk 
now,  to  prevent  the  inconveniences  of  having  no  council  in  oeing  at  tlii 
sion  of  a  new  prince,  it  is  enacted  by  statute  6  Anne,  c.  7  that  the  privj  I 
shall  continue  for  six  months  after  the  demise  of  the  crown,  unless 
determined  by  the  successor. 


CHAPTER  VI. 
OF  THE  KING'S  DUTIES. 


I  PROCEED  next  to  the  duties,  incumbent  on  the  king  by  our  const itnf 
consideration  of  which  duties  his  dignity  and  prerogative  are  established 
laws  of  the  land:  it  being  a  maxim  in  the  law,  that  protection  and  sol 
are  reciprocal. (a)  And  these  recipn)cal  duties  are  what,  I  apprehen 
meant  by  the  convention  in  1688,  when  they  declared  that  king  Jao 
broken  the  original  contract  between  king  and  people.  But,  however 
terms  of  that  onginal  contmct  were  in  some  measure  disputed,  being 
to  exist  principally  in  theory,  and  to  be  only  deducible  by  reason  and  1 
of  natural  law;  in  which  deduction  different  understandings  mights 
sidorahly  differ;  it  was,  after  the  revolution,  judged  proper  to  declai 
duties  expi*essly,  and  to  reduce  that  contract  to  a  plain  certainty.  I 
whatever  doubts  might  be  formerly  raised  by  weak  and  scmpuloiu 
about  the  existence  of  such  an  original  contract,  they  must  now 
cease;  es|>ecially  with  regard  to  ever}'  prince  who  hath  reigned  since  ' 
1G8S.» 

The  principal  duty  of  the  king  is,  to  govern  his  people  acc<iTding 

Nee  regihus  infinita  aut  libera  potest  as,  was  the  constitution  of  our  Gemu 

tors  on  the  eontinent.(6)    And  this  is  not  only  consonant  to  the  prin 

*'>S41     "^*^^^>  ^^   *liberty,  of  reason,  and  of  society,  but  has  alwf 

J     esteemed  an  express  part  of  the  common  law  of  England,  ev 

Prerogative  was  at  the  highest.   "  The  king,"  saith  Bracton,(c)  who  wpo 
ienry  III.,  *<  ought  not  to  be  subject  to  man,  but  to  Grod,  and  to  the 

{')  7  Kop.  .*>.  (•)  X.  1,  c.  8. 

{^)  Thc.  f/r  mnr.  Orm.  c.  7. 


*  The  duties  of  tlio  President  of  tho  United  States  are  Bumm&rily  pmcrib 
constitution.  Art.  2,  8.  .3 : — *'  He  shall  from  time  to  time  give  to  the  Gongi 
niation  of  the  stitte  of  the  I^nion,  and  recommend  to  their  consideration  men 
08  he  shall  judge  nee(*s.>4aiT  and  ex])edient.  He  may,  on  extraordinary  occaaion 
l>oth  houses,  or  either  of  them  ;  and.  in  cane  of  disagreement  between  them  wi* 
to  the  time  of  a<|journm<'nt.  lie  may  a(\joum  them  to  such  time  as  he  shall  thii 
lie  shall  receive  ambassadors  and  other  public  ministers.  He  shall  take  oarc 
laws  be  faithfully  ext*ciited  :  and  shall  commission  all  the  officers  of  the  Unite 
And  by  sec.  1,  i  8.  "before  he  enter  on  the  exec«ution  of  his  office,  he  shall 
following  oath  or  aflinnation  : — I  do  solemnly  swear  (or  affirm)  that  I  will  fiutl 
cute  the  office;  of  Pn'sidcnt  of  tlie  United  States,  and  will  to  the  best  of  my  a 
serve,  protect,  and  defend  the  constitution  of  the  United  States." 

It  is  unnecessary'  to  remind  the  American  student  that  the  chief  execatire  i 
is  but  the  agent  or  ser^-ant  by  whom  the  will  of  the  States  and  people,  as  ex] 
the  constitution  and  tlie  laws  made  in  ]nir8uance  thereof,  is  carried  into  elTei 
fundamental  error,  into  whicli  Blackstone  as  well  as  other  political  writem,  ha^ 
consider  the  social  or  original  contract  as  an  agreement  to  which  the  partfc 
governors  of  the  one  part  and  tlie  governed  of  the  other  part.  It  is  a  oompae 
the  different  memlw»rs  comj)osing  the  society,  individuals  if  the  aoeiety  ron 
states  if  it  is  a  confederacy :  and  the  governors  are  but  agents,  whose  mode  o 
ment,  continuance,  powers,  and  duties  are  prescribed  in  the  frame  of  gove 
Sharswood. 
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r  niaki'th  tlio  kiii^.  Li*t  the  kin^  tlion^fore  rtMidor  to  the  luw,  what  the 
«  iii\t-H|«>ii  ill  him  with  rt't^nl  to  otfiors,  (loiiiinioii  and  |K>wor:  for  ho  in 
i!y  kini;.  whrn*  will  uiid  |iUni!«iire  ruU*s,  hikI  not  thv  hiw.**  Ami  A^iin,(f/) 
ill;;  al«Mi  hatli  »  hiijiorifir,  nuinrly  (iod,  aii<l  iilw)  tlie  law,  hy  which  ho  was 
%  kiriir"'  Thu«*  nnirton;  and  Forlof^'iie  alri(»,(^')  having  first  well  di"*- 
>M-ii  U'twivn  a  in<»iian*hv  al»M»liitelv  and  dosiNHirallv  n*>;:il,  whioh  is  in- 
-'•I  l»y  ri»iii|iU'M  and  vitdoncf,  an<l  a  fK>liti(*al  or  civil  iuoiuir(*hy,  which 
:"n»ni  iiiiitnul  conm'iit,  (of  whirh  last  s|K'ci*»r*  he  nsserts  tlie  ^(»veniiiicnt  of 
I  1  (••  !»••.•  iriinicdi:it<'ly  lays  it  down  as  a  |»rinci]de,  that  *Mhe  kin^  of  En:;- 
■I 'I  riilf  hi"  |RMi|d«*  arroniini^  to  the  derni^s  of  the  laws  thcn»of:  insf*. 
Ti.a?  hf  i-  iMMiiid  hv  an  oath  at  his  coronation  t«»  the  olMervan(*e  anii 
^  «•!  h:-  own  law?*.*'  Ihit,  to  ohviate  all  doiihts  and  difticulties  concemin;; 
ia!:ir.  it  i-  fX|in-?»sly  detlartMl  l»y  Matiite  VI  k  V^  W.  III.  c.  2,  "that 
A%  «>t  Ktiirhiiid  Hii»  the  hirthri^^ht  of  the  |H*o|iIe  thereof:  and  all  the 
iii'l  ifiii-rii<*  who  shall  a*M'en<l  the  throne  of  this  n*alni  oii;r||t  to  administer 
A-«T!j?firfit  «»t"  till'  siinn*  according  to  thr  sai«l  laws;  ami  all  their  offlct-rs 
iiii-Tt-n*  iiuirht  ti>  MTve  tln-m  r^•^IM»<•tively  acconlin;^  to  the  same:  and 
'T\-  a'. I  till.'  laws  an<l  Matnfes  of  this  realm,  for  miMirini;  the  i^tahli^hed 
ij.  add  tiir  ri:;hts  and  liUorties  of  the  |>4'o|»!e  therctit*.  and  all  <»tlier  lawt 
*:iit''»  t»t  thi-  -^aiiH'  iM»w  in  fon-e,  are  nititi«>d  aii'l  contirined  aceonlin^lv." 
.  a«  t'>  till-  tcrnio  of  the  oriirinal  eontrael  U'twecn  kin*;  and  people,  these 
thtiiil  ii.  hf  h'»w  riiiirliiil  in  iju-  ''tMiiiinat ioii  oath,  which,  hy  the     r».>«r 

•  1  W   aipi  M.  -I.  I.r.  i\,  i.H  to  Ik'  adniini^ii-rtMl  to  everv  kin;;  and     *■ 
«'m<i -hull  -iiifiT.l  til  the  imperial  miwn  of  these  realms,  hy  one  of  the 
-h'-p-  '*r  hi^L'tp-  i«f  tht'  n-alm,  in   the  pre>enee  of  all  the  ]H'oplo  ;  who  on 
■arT'  '1m  pi  ipnii-ally  take  tin*  oath  of  alK-iriance  to  the  eniwn.     Thin  con»- 

•jtI,  ,*  •-iiiH-i'ivvii  in  the  f'dlowiii;;  tiTiUN: — 

ir  '.'i-A-.y.  ..r  hiJiof,  .sft.iff  .siiy, — "  Will  you  Mdemnly  pr«»n)ise  and  8wear  to 
1  th'*  ptoplf  of  tlii*«  kini^ihini  of  Kni;land,  and  the  tlmninions  tliereto  l>e- 
J.  u' •  «Tditi_:  t«t  tin-  '•taiiifes  in  parlianii-nt  a;;re(>il  on.  and  the  laws  and 
*•  III  tl.i-  -iirin- ''"  7*A'  /.ih'f  »ir  yi/u /J  .'^ffill  .M/i/, — ■'  I  ^olnnnly  pp»iiii«*e  ^o 
.1'  V-^'i  y  "f  A->'i  -y : — •'  Will  yiiii  to  your  jiowrr  eauM-  law  and  jn^lii*-. 
n  y.  to  Im-  i\»i  uti '1  in  all  yi»ur  juili^nunt- 1'"  AV/iy  "f -/umk: — "I  will.** 
.*,,•;  ■"  '.  -'i  ■/■: — ••  Will  you  to  thf  utiiiovi  nf  your  p(»wi'r  maintain  the  law** 
I.  tl.«    trui'  pr.«rr«%.»!..ii  111'  I  In-  l:i»|m>I.  and  the  protentatit   nformeii  reli:;ion 

•  :.ii  I  \  !!;•■  law  !'    And  will  you  pn-«'rv«'  ?into  the  hi-hop^  and  elerijy  <»f  thi«* 
u\  I  !!i''  I  litip  hi-H  i-oMiniitteil  in  tlii'lr  rliar^^e,  all  >inh  ri;:ht"*  and  privilep^cs 

"aw  d  »  "T  -hall  app«'rta:;i  unl»»  tht'ni,  or  any  of  them?"  Khtj  nr  tfunn: — 
\i.^  I  pP'Ilii-i'  to  d'»."  .|f*^■r  this  tit'  I. hi'}  i*r  Y'l#»/i.  ^n/Z/r/  Am  nT  h»'r  hilli'l 
\w  K  *y  ;  »y,r/«.  yh.iU  >,n/, — "The  tliin:;^  whiih  1  have  ln're  hefon*  promi^e•l 
{••  rt'irm  aiid  krep:   s«>  hi-lp  me  <i«m1  :"   ttn*i  thtu  >/ii///  ki.ot  thi'  htntk} 

•  i^  th»'  fiirm  iif  tin*  eon>nation  oath,  a**  it  i»«  now  pn-*erihe<I  Ity  our  laws; 
ini:p:il  artiilr-*  of'  whieh  ap|M*ar  to  !»••  at  lea-t  a«*  an<*ii-nt  a«*  the  mirn»r  of 
•■•.  /  aiid  I  vi-n  a-  tin-  time  t»f  I^ni<ion  ;>  i/^  hut  the  wiipiim;  of  it  was 
1-1  at  Om-  pviiliiiion.  hcrau-e  •  as  ihr  <«tatute  alle^je'j'i  the  oath  itsidf  r  ♦.>•>,• 
nc^u  irunitil  in  d'Mihtful  wonls  and  eNpressioii!*  with  ndatioii  to     '^  ** 

'    t    1.       !".  \  5  ('  Vyp  I.  t  -1 

•    •      t.  -4.  !»■  L    .1.  tr    I.e.  S». 


•   .-   .»!-•  w.Il  .iiiil  *tr-»ii:jlv  t'xi»ri— -t'd  in   th*»  y:»r-liook* :  —  hi  f»y  isi  U  f*fui  Ati'.v 

...,.  -,  ..r,_-n  n..,i.  VI.  »;:►. 

f:«!.-S     T)f*  l.iw  i*  til-  ltiu*li«-t  inh«*ril:in<'t»  whii»h  th«»  kinir  lui.* ;  for  l»y  the  law  h*» 
'  a:.  I  lil  h.*ou^|'-<  t-  .iri*  i:<i\iTntNi.  miil  it  linTi*  Wfit*  ni>  law,  th«-n*wiHild  Ih*  iii^itlpT 

I  It  I-  T-  jjsr.-l  !-i!li  \-\  tho  >iill  nf  riudit*.  1  W.  and  M.  "t.  2.  o.  2.  nnil  the  ai-t  of 
,"•  '.  \'2  k  \  I  W.  in.  I*.  'J.  thut  t*vt>rv  kiua  nml  iiutHMi  i^f  th«*  a^i*  i>f  iw«*lvi»  vt^ar^, 
•:  tr-;r  oT'inmion  or  nn  ilii»  tir*t  ilav  i»t  tlit>  tip>t  {•urliuin»-iit.  u|Mtii  iIh'  limine  in 
^•^  ,.;  |w>*<r«.  'whifli  ••li.ill  Hr^t  Impitfn.  «liidl  r»-|tMt  nnil  fiulitrrilM*  ihi*  dis-UrHtioii 
I rr  ».'( online  to  tli<.*  .:o  (Jar.  II.  »i.  J,  e.  1. — C*ur|9T1.in. 
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ancient  laws  and  constitutions  at  this  time  unknowii.(A)  However,  in  wlm 
soever  it  bo  conceived,  this  i^  most  indisputably  a  fundamental  and  origii 
press  contract,  though  doubtless  the  duty  of  protection  is  impliedly 


ever  takes  it  at  all.  This  reciprocal  duty  of  the  subject  will  be  considered 
proper  place.  At  present  we  are  only  to  ob8ei'\'e,  that  iu  the  king's  part 
original  cont];^ict  are  expressed  all  the  duties  that  a  monarch  can  owe 
people ;  viz.,  to  govern  according  to  law  j  to  execute  judgment  in  luercj 
to  maintain  the  established  religion.  And,  with  respect  to  the  latter  d 
tliree  branches,  we  may  further  remark  that,  by  the  act  of  union,  5  Ann 
two  preceding  statutes  are  recited  and  confirmed ;  the  one  of  the  parliam 
Scotland,  the  other  of  the  parliament  of  England :  which  enact, — the  f 
that  eveiy  king  at  his  accession  shall  take  and  subscribe  an  oath  to  presei 
protestant  religion  and  presbyterian  church  government  in  Scotland ;  the 
that  at  his  coronation  he  shall  take  and  subscribe  a  similar  oath  to  nresei 
settlement  of  the  church  of  England  within  England,  Ireland,  Wales,  ai 
wick,  and  the  territories  thereunto  belonging. 


CHAPTER  Vn. 
OF  THE  KINGS  PREROGATIVE. 


It  was  obser\-ed  in  a  former  chapter(«)  that  one  of  the  principal  bulw 
civil  liberty,  or  (in  other  words)  of  the  British  constitution,  was  the  liii 
of  the  king's  prerogative  by  bounds  so  certain  and  notonous  that  it  is  im] 
he  should  ever  exceed  them,  without  the  consent  of  the  i>eople  on  the  oni 
or  witliout,  on  the  other,  a  violation  of  that  original  contract  which,  in  al 
impliedly,  and  in  ours  most  exj)ressly,  subsists  uetween  the  prince  and  t 
ject.  1 1  will  now  be  our  business  to  consider  this  prerogative  minutely ;  to 
stratc  its  necessity  in  general;  and  to  mark  out  in  the  most  important  iB 
its  particular  extent  and  restrictions :  from  which  considerations  this  cor 
will  evidently  follow,  that  the  powers  which  are  vested  in  the  crown 
laws  of  England,  are  necessary  for  the  support  of  society;  and  do  not  i 
any  further  on  our  natural  liberties,  than  is  expedient  for  the  mainten 
our  ciril.^ 

(A)  111  thn  •>I(I  filii)  n!iriil!nn''nt  of  tlio  ittatutiHK  printed  hj  «ryfi/  ttfiHue  tt  al  effjrrif  ft  al  pfnpU  de  htm  mea 

l4<*ttiiii  iiikil  Miichliiii  I  ill  till'  r«'i>cii  tif  FUlwiml  IV..  ( jtm'*  M'\)  ftice  fnirt  fn  UmUz  iex  Jugemtmtfig  ommT  el  Jrwa) 

thon*  i*  im-Hcrviil  n  r  >|iy  nf  tlii>  (iM  l^>^|>Ilat^•n  mitii.  wbii'li,  diwrrcum  ft  miMricurdf^  H  quH  pmimlcni  a  fmi 

MK  the  licHtk  ill  I'xtn'iiii-'ly  MC.irc<'.  1  will  liviv  tniiiNcriU*: —  tt  cHttumes  du  r^nlm*.  Ha  mnm  pniair  lr«.fr 

^Vti  fji/  Ir  srtrmrnt  ifiir  If  rfit  jurrr.  a  mun  ommrmrnt :  ifne  nj^rmtr  out  U:  gtnUx  du  Pfp/ite  anmt  faiietH 

il ffttrUni  (t  mfoitrHT'i  let  tlrtfitr:  ft  Ir:  franchites  dr.  fri/nt  mahfjft  irys  et  ctulumeM  Of  foul  otuUntt  tt  ifn 

fttflixr  ijittunt  z  aHHi'i>nmtnt  lU:  tlmiU:  fitf*  t'hrittoHM  fAtablie  al  pfnplf  de  mntn  roialme  en  tm  ^irtlU. ' 

a" Enghffrt',  tt  'fiiii  gardrrn  tnyt^x  trz  trrrx  h'mnurt*  li dt*f-  pmn  ptiuiir:  cnm*  Dieu  iHjf  atiip.  ( Tit.  Bmcrawu 

nit^i'*  drtut'tnU  it  fmn'.s  dfl  crfr-oi  du  naalmf  tC E»(fh'h  rr  f*i.  m.  ii.)    Prynnc  hM  hIm  g^vm  ut  ■  cnf7« 

tn  t'mt  muH'r  dfntitrt*  tanz  null  mavrr  daMrnu^rmrnt^  ft  imtion  oadii of  Klrhanl  II.  (Sljninl  LoTttl^,  u.d< 

fee  dniifr:  ilitp>  rtfs  dil.ipiihz  mi  jfnlnT  »/«•  Iti  cmwr  a  >•>#/»  VI .  (ihid.  '1S\:\  Juliii^  I.  mmI  Charles  I.  {ioid.  'X 
j-tiair  rtiifj^lUr  rn  hiunrit  n  eitUttf^  et  tfud  gardrra  U  ptas  de         (■)  Chap.  i.  piif;v  141. 

*  The  Splendour,  ripht^.  and  powors  of  tho  crown  wore  attachod  to  it  for  th< 
of  the  pi'Oplo,  and  not  for  th»»  private  gratifioution  of  the  novereign.  They  a«»  t 
to  be  puardi^d  on  a«'count  of  tho  public;  thoy  are  not  to  be  extended  further  I 
laws  and  constitution  of  the  country  have  aliowe<l  them;  but  wichin  th€«e  boui 
aro  cntithMl  to  evory  protection,  per  lord  Kenyon.  liooke  w.  Daysell,  4  Term  J 
and  ,'<  Atk.  171. 

Tho  theory  of  our  povornmont  is  skotcliod  with  a^lmirable  spirit  and  oorreo 
tho  attornov-iri*noral,  in  his  addross  to  tho  Jury  upon  Har<ly*«  trial:— "The  pow» 
state,  by  whi<'h  I  moan  tho  j)0\vor  of  making  laws  and  enforcing  the  execution 
wlion  made,  i*  vostrvl  in  tho  kin;i:  e>uirth,;t  laws,  in  tho  one  c*iM>. — that  is,  in  hi* 
character,  by  and  with  tlio  advice  and  c()n<«ont  of  tho  lonls  spiritual  and  tenifM 
of  the  commons  in  parliauK'nt  assembled,  aooon-ling  to  the  law  and  constitutiona 
1S4 
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'  caiinot  be  ft  stronger  proof  of  that  ^nuino  freedom,  whioh  in  the  boast 
fttfv  mid  country,  than  the  power  of  liiHcuHHing  and  examining,  with  do- 
n«l  n-ii|MH't,  the  liniitH  of  the  kin^'n  prerogative;  a  topic,  that  in  sonio 
a;;«*i*  wttM  thought  too  delicate  an<i  Hacn*d  to  l>e  prr>taned  by  the  ]>en  of  <i 

It  wan  ninke<i  aninn;^  the  arcana  imjHru:  and,  like  the  niyAterieH  of 
r  i/f^ii,  waM  *not  HiiftrriMl  to  l>e  |»rie<l  into  by  any  but  Huch  aH  were     r^oog 
I  in  i(n  M'n'iiv  :  Ih*c»u>c  |K'rliai»M  the  exertion  of  the  one,  like  the     *• 
iu-^  «*f  the  f»tlicr.  would  not  U'ar  the  inH| section  of  a  rational  and  Hober 

Thi-  ^l«irinuM  qui'cn  HiixalH'th  hernelf  made  no  Hcruple  to  direct  her 
rfitn  t<i  abhtuin  fmni  di^c()urHing  of  niattent  of  Htate;f6)  and  it  waH  the 
t  ian;;u:ii!c  of  thlH  favourite  princcsH  and  her  ministerH,  that  even  that 
A«!HMnMy  "ou;;ht  not  to  ileal,  to  jud^e,  or  to  mcHldie  with  her  niajeHtv*4 
ti\r  n'vul."''  •  And  her  .HUccesHtir,  kin^  Janien  the  First,  who  had  ini- 
t£h  ni*lioim  of  the  divinity  of  ri'^al  nway,  nkore  than  once  laid  it  down  in 
t  he-,  that.  '*  a'i  it  i.s  atheism  and  blasphemy  in  a  creature  to  dispute  what 
ty  may  do,  tui  it  i^  presumption  ami  sedition  in  a  Hubiect  to  dispute  what 
[iiay  do  in  the  hei^lit  of  his  isiwer:  ^oinI  ( 'hristians,  he  adds,  will  Ik*  cou- 
th ImnI'*.  will,  revealed  in  hm  word;  and  go<xl  8ubject8  will  rest  in  the 
\i\\,  nvf-aleii  in  Am  law."(«/) 

whatever  iiiii;lit  Ik'  the  seiitimeikts  of  some  of  our  princes,  this  was  never 
^'i;:i^'f  I'f  iMir  aneient  coiintitution  and  laws.  The  limitation  of  the  n*^al 
:\  ua-  a  first  and  essential  principle  in  all  the  (fothic  systems  of  govern- 
•:abh*«h(«l  in  Kurope;  though  gradually  driven  out  and  overlM>n)e,  by 
'  aii'i  ehirane.  in  mi»si  of  the  king<loms  on  the  continent.    We  have  seen, 

•  t*r«««.4:v.  (MLU.  64a.  (')  King  Jud««'«  Wortu,  &&7,  &31. 


ind ;  in  !hi»  f»!hfr  ra*i«\  ^Xf-r^itin.j  the  hiwi  when  mad«*  in  »«ul»servicnee  to  the  Uw^ 
.  simI  with  th«'  ttdvii'i*  w)iii*li  tin'  law  and  th«*  eoM<(titution  hath  a^^ifrnlHl  to  him 
•t  ••V'Tv  iTi«Tatii'«'  ill  wlii«-li  it  hath  <-uI1im1  ii|ioii  him  to  aet  for  the  liciiffit  of  the 
H  ir  U  -  Tri,il.  I»y  <iiinn'y.  fuijrf  ."i'J.  Apiin,  in  n  •*u>i?*i*«|!i«'iit  |'H««;:»'.  after 
taii'i  tiif  r  ^.:!  .i;fu*.  h**  ^in>m  on  tini*': — "'Vt*  that  kiii^  U]miii  whom  thf^*>  diili«-!( 
{.•'  law-  Aii-i  <-*>ii«titiit:<>ii.  ti»r  thi'  iH'tlff  «*xiM  iition  of  thiMii.  hnvf  ii*«<*i^neil  vuriouH 

•  •r-  .iiii  r> -)'*<rio.M«>  aiivi*-!-* :  it  hits  clot  h«*«l  hini.  tindi-r  vari«iU4  i*<in«>tiliitional 
Aii'l  r«  •Jr.- !."ii*.  with  variou-*  uttrihuti"*  and  />rfT*-/i;r« ■•*■.*,  Hf»  n«'<"t"-»ary  for  th«! 
aT:l  n.  ».;ii-  iiiii' •■  "f  till*  «ivil  liU-rtifs  of  ilif  pt'oplc:  it  it-iTiU'-*  to  hiin  .« ■  'r.-i./ti/v, 
/.■■'.  rtri'i  :.-•»  *  .. :  ikn«i  Imm-jiiI"**'  th**  nih-  an<l  pivi*rnmi'nt.  a.-  •■•laMi-ln'*!  in 
j»i  'f*  .iii»i"«t  i*xi»t  for  a  w.MWifi.r  witln>»it  a  inTson  fillinfr  that  <»ltii"t».  and  ahh* 
It*-  a.i  if.<*  •iiir;f«  from  tim«*  ti»  tinif  which  I  have  imw  ••tatfd.  it  lutcrih**.'*  Ut  him 
!  h'-  !!•  ; •  r  •  •  .I-**  til  i-xi-t.  In  /"r^-i./n  utlair*.  th«*  delegate  and  rei'ri-si-ntativ**  of 
•!••.  U*'  iii.ik*"*  u.ir  and  |H>iM'«'.  h'ai;ii«*<  un«l  tr«-atitv.  In  tltmf.'Uf  i*<ini'ern«.  he  has 
:%•  «  .  A*  .1  •  ••ii*ti!ii>  nt  p.irt  i»f  tht*  Mi|irftii«'  lfi:i*tlature,  th«*  ]*ren)^ative  nf  raiftinfi; 
•t  ttrtii.'-.  }!••  :»  tie-  fountain  of  jii>ti«'i>.  ImmumI  to  administer  it  to  hi;*  i»eoplt>, 
:t  1-  '111'  T'l  th*  m  :  the  ;!r*Mt  ron^^tTvator  of  puhlir  ]mm<*4>.  IhmiiiiI  to  maintain  ami 
-•  It.  .  \-  r\  wh»  r»-  I  r»  '».'iii.  that  th»"««' <liiiii".  may  ni»wlnTe  fail  uf  )H.>in>!  ditcharpHl; 
ira:ri  *'\  h-ni  —ir.  ftfii't'.  and  privih»jjt»;  iho  ur)iitiT  of  doniestie  i*«»mni«'n*i»;  the 
th«'  rjtr:<>ii:i)  •  hiir>-!i."  M.  W'*.     Ati'l.  in  tin*  oonchixion  oi  thi^  hrilliinit  ^ket«'h, 

•  tilt'  «).••!••  with  tht«.«*  i*m|>hatieal  wopU: — "ti«*nil<-nii*n.  I  hojif  I  tihall  not  bo 
ti*  :i. .*-]'•  nd  \i>iir  ti!iii>  in  stating  thtit  niurh.  lM*4MUi<*t»  it  a|>i»ear«  to  tii»  that  the 

•u>  'i  .<  tiM-  <  li.ir.t*  !>r.  that  Mirh  ur**  ihf  ilutii-(.  that  Hueh  art'  the  attrihiKes  and 
.\—  ••*  !•*•■  k.nj  in  th.-  i-iiuntry.  'all  i*xi<«tiii>;  for  tin*  |iri»teeti«»n.  s«*i-iirity.  and 
-•  i.f  tl,.-  |-..i|.l.-  in  .'in  t-taMi^htHl  form  •»f  >:i»v«Tnm«"nt.)  a«*<**>unt!*  tor  the  jii!*t 
*«'ni'  r-.fn!  Mi-'?i  i«-.i!i«M*v.  with  wliirh  th**  law  uateh*"*  tiv«T  hi«*  i»er»on. — a«*«'ount«« 
fA.-t.  that  in  ••ViTv  iii<li<-tmi*nt.  the  (M»ni]ia<««in^  or  imairiniti);  lii**  «li"*tnietion  or 
»n.  ••■•  tii*  •«■  *"■  coii^iiltTi-l  af»  ii»»«'«»*jirtrilv  itx'xi<itin^  with  an  intt*ntion  t4»  MihvtTt 

•fel  «.**•% i-n I niffit  •••laMi'hiMl  in  the  country.  It  is  a  pur|MMi*  to  ili*<*tnn' and 
lum.  :ri  wii<>!a  tlif  «ii|>r*'ine  |MiWt>r.  ruh>.  and  frovi'rnnient.  uiid«*r  con«>tiiutional 
kiel  !;in;tAt;>in«.  i«  \i*«tf«i.  ami  by  whom,  with  i*on«««'nt  and  ailvice  in  m\uw  eaiten, 
1  A*l\i'«'>  in  all  oaccf.  thf  ••Xfrei:*e  of  thitt  eouHtitutional  |M>wer  i;*  t4i  Ih*  carrie«l 

•|i  m  iini"*.  in  rnw'tice.  th«»  ••Xi*r«'i«'*  of  many  hranche*  of  the  kini:'-*  |ir«*roj»ativo 
tim«-  !'•  T:rie-  «l<*l«'^at**4l  hy  fitatut**  to  th«*  privy  e«»uncil.  as*  the  |;rantin^  li<'**iiHi'<i, 
I  Sit*  arv  |>«i»«-<l  regiilating  foreign  and  dome^  tic  eimcern%  weigh  t<«.  meai*ureis 
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ill  the  preceding  chapter,  the  Bentiments  of  Bracion  and  Forteacae,  at 
tauee  of  two  centurion  from  each  other.    And  Sir  Henry  Finch,  under 
the  Firtst,  after  the  lapse  of  two  centuries  nK>re,  though  he  lays  down 
of  prerogative  in  very  »tvong  and  emphatieal  tcmiBy  yet  qualifies  it 
general  rerstriction,  in  regard  to  the  liberties  of  the  people.     **  The  kini 
prerogative  in  all  thingH,  that  are  not  injurious  to  the  subject;  for  in  t 
It  nm»t  be  remembered,  that  tlie  king's  prerogative  stretcheth  not  to  tl 
**'SQ1    ®^^'^y  wrong."(e)    ^ihil  enim  aliud  poteist  rex,  nisi  id  solum  fuo^ 
'^     ^     poteiit.{f)    And  here  it  may  be  some  satisfaction  to  remark,  ho^ 
the  civil  law  differs  from  our  own,  with  regard  to  the  authority  of  the  b 
the  prince,  or  (as  a  civilian  would  rather  have  expressed  it)  the  auth 
the  prince  over  the  laws.     It  is  a  maxim  of  the  English  law,  as  we  ki 
fi*om  Bractou,  that  "  rex  debet  esse  sub  lege,  quia  lex  faint  regem  :**  the  ; 
law  will  toll  us,  that,  *'  in  oinjiibus,  imperatoris  excipitur  fortuna;  cui  ^ 
Deus  subjecit.*\g)     We  shall  not  long  hesitate  to  which  of  them  to  give 
fereiice,  as  most  conducive  to  those  ends  for  which  societies  were  iru 
are  kept  together;  er^pccially  as  the  lioman  lawyers  themselves  seemtt 
sible  of  the  unreasonableness  of  their  own  constitution.   ^^Decet  tomeii  pr\ 
says  Paulus,  ^^seruare  leges,  quibus  ipse  solutus  est"{h)    This  is  at  one 
down  the  principle  of  despotic  power,  and  at  the  same  time  acknowlei 
absurdity. 

By  the  word  prerogative  we  usually  understand  that  special  p^^el 
which  the  king  hath  over  and  above  ail  other  persons,  and  out  of  the 
course  of  the  common  law,  in  right  of  his  regal  dignity.  It  sigDift< 
etymology,  (from  pro.'  and  rogo,)  something  that  is  required  or  demande 
or  in  i)reforence  to,  all  others.  And  hence  it  follows,  that  it  must 
nature  singular  and  eccentrical ;  that  it  can  only  be  applied  to  those  ri 
capacities  which  the  king  enjoys  alone,  in  con  trad  ist  motion  to  otherSj 
to  those  which  he  enjoys  in  common  with  any  of  his  subjects:  for  if  < 
one  prerogative  of  the  crown  could  be  held  in  common  with  the  subject, 
cease  to  be  prerogative  any  longer.  And  therefore  FinclHi)  lays  it 
a  maxim,  that  the  pi*erogative  is  that  law  in  case  of  the  king,  which 
no  case  of  the  subject. 

Prerogatives  are  either  direet  or  incidental.  The  direct  are  such  pod 
**>4m  '^^""^^"^  parts  of  the  royal  character  and  *authorit3',  as  are  root 
"  -'  si)ring  from  the  king's  political  person,  considered  merely  by  iti 
out  reference  to  any  other  extrinsic  circumstance;  as,  the  right  of  aei 
bassadors,  of  creating  peei*s,  and  of  niaking  war  or  iwace.  ^ut  Buch 
tives  as  are  incidental  bear  always  a  relation  to  something  else,  distinct 
king's  j)crson ;  and  are  indeed  only  exceptions,  in  favour  of  the  crown 
general  riile?^  that  are  established  for  the  rest  of  the  community;  sac 
no  costs  shall  be  recovered  against  the  king ;  that  the  king  can  never! 
tenant ;  and  that  his  debt  shall  be  preferred  before  a  debt  to  any  of  hii 
These,  and  an  infinite  number  of  other  instances,  will  better  be  undent! 
we  come  regularly  to  consider  the  mles  themselves,  to  which  these  i 
]>rer()gatives  are  exceptions.  And  therefore  we  will  at  present  only  d 
the  king's  substantive  or  direct  prerogatives. 

These  substantive  or  direct  prerogatives  may  again  be  divided  i 
kinds:  being  such  as  regaixl,  first,  the  king's  royal  character;  secondly 
authority ;  and,  lastly,  his  royal  income.  These  are  necessary,  to  sei 
rence  to  his  person,  obedience  to  his  commands,  and  an  affluent  rapi 
oniinar^'  expenses  of  gDvernment;  without  all  of  which  it  is  imp 
maintain  the  executive  power  in  due  independence  and  yigour.  Tet 
branch  of  this  large  and  extensive  dominion,  our  free  constitution  has! 
such  seasonable  checks  and  restrictions,  as  may  curb  it  from  tramplin| 
liberties  which  it  was  meant  to  secure  and  establish.     The  enormous 

■ 

(•1  Finch,  T^  84,  R5.  (»)  /T-  32i  1.  SS. 

(/ 1  ItnHt<tn,  L  3,  tr.  1,  c. 9.  C)  Viaeh,  Lb 86w 
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kiivi*.  if  \v(i  to  ituclf,  I'as  in  arbitrary  goremmentA  it  iR,)  myrcada  havoc 
•tnii-ti**n  amonic  all  the  iiit'vrior  movements:  hut,  when  oalaneed  and 
ni  an  with  ua)  hv  it»  iiro|K*r  c(>uiiteq>oii»o,  timely  and  iudiciou(»ly  applied, 
viioiMi  are  then  eijuaulc  and  certain,  it  invi^>ratei4  the  whole  machine, 
.14m  every  iMEirt  to  aiinwer  the  end  of  lU  conntniction. 
f  pn*«ent  ciiapCer  we  nliall  only  consider  the  two.tirHt  of  theno  diviAiona, 
rlat«*  tfi  the  kin^'H  |N>liti(*al  *chiiriirfer  and  authority;  or,  in  other  r4i.>i| 
j«  J»./nity  and  retfal  p»»Wfr;  to  which  laHt  the  name  of  prero^a-  ■- 
e«|Ui*ntly  narrtiwed  and  c<)ntini>d.  The  other  divinion,  which  forms  the 
ioiii^.  will  n-^iuire  a  dintinct  examination;  acconlin;^  to  the  known  dim 
«»r  the  t'l'iMlal  writens  who  diHtin^iHh  the  royal  pn*ro^tivoH  into  the 
ad  mifiorii  rrijaim,  in  tlie  latter  of  which  claHHea  the  rightit  of  the  reve- 
rankt*<i.  ¥\9r  to  ii«*e  their  own  won  In,  ^^mnjoru  reijalia  impvrii  pro'-emi" 
fp^  i*tnt:  minnra  r*ro  tth  *ttmma*lHm  }M*cuniarum  immediate  attinent;  et  h<JK 
j^'tiht  <unf,  rt  ad  JH*  fiAci  ptrtinrnt.*\k) 

iheti.  of'  the  n»val  dignity.  Under  everv  monarchi<iil  i*HtaMiKhment,  it 
ark'  td  di'«ttn^uir«h  the  prince  from  hirt  HiilijcH'tH,  not  only  hy  the  oiitwanl 
•J  tlii-i»rations  4»t'  majesty,  hut  also  hy  OMcrihin^  to  him  (vrtain  qualitii'H, 
t*rit  sn  his  n»yul  cafKiciiy,  distinct  from  and  f«u|KTior  to  th<MH>  of  any 
lividual  in  the  nation.  Vor  thou^^h  a  philosophical  mind  will  consider 
J  |NT«in  nit'n*ly  art  one  man  ap|H>inte4l  hy  mutual  consent  to  preside 
tiy  ••tht-r-.  and  will  pay  Iiini  that  rcverem-e  and  duty  which  the  ](rin- 
wx'iety  iK'niand  ;  y«*t  the  mass  of  nmnkind  will  l»e  apt  to  ^row  inHolvnt 
ictonb'.  if  tauirht  to  consider  their  prineo  as  a  man  ol  no  ^n*ater  jM-rfei*- 
Q  tliems«-lvf«t.  The  law  theri'fore  ascrihi^A  to  the  kin*;,  in  his  hi^h  |ioliti- 
Mter,  u**\  **u\y  lar^e  |N>wers  and  emoluments,  whieh  form  his  prt?n>i^tive 
■nue.  hut  likewiM*  ci«rtain  attrihutes  of  a  ^reat  and  transivndent  nature; 
:i  the  |>f<*plt*  art*  Ii*<l  t«>  consider  him  in  the  lii;ht  of  a  KU|K.*rior  heiii^,  and 
irn  that  awful  resjKH't,  which  may  enahle  him  with  ^reatrr  eam*  to  earn' 
a«in«'*v">  nf  i;»»\vriimrnt.  This  is  what  I  understand  l»y  the  royal  di;;iiity, 
ml  l*rani-!ie'«  **t'  whi«h  we  will  now  pnH-t»ed  to  examine 
I.  fir»t.  the  law  untTiU-s  lo  the  kiiiir  the  attrihute  nf  /<«iivri  17/i/y,  or  pn»- 
i-  '•/i'.it.'it  I'l'Mriu.-j,"  savs  Knicton.f/)  '*  ti  ministtr  Ihi  in  ttrra:  omnis 
n'lfii  »»f.  tt  I/..V  •.<«/»  uuft-t,  nisi  tiiutum  suh  Dm."*  lie  is  said  to  r ♦.>#.> 
mn.il  .ii^iiiiy;  and  in  chart ri*s  In'ton*  the  i^tuqucst  is  tivquently  t  "  •• 
i.o/f  u*  atnl  twy«rAf^>r,  the  titles  n*s|Hi*tivcly  assiiincd  hy  the  eni|H»rors  of 
and  w«-?»t.-//M  His  realm  is  declai*e4l  to  Ih*  an  tinj'tn\  and  his  (*n»wn 
hv  many  ails  (if  ]iarli anient,  particularly  the  statutes  124  Hen.  VI 11.  c. 
!•')  Hi-n.  VIII. e.  J^;t  ti)  whi«  h  at  the  same  time  diflare  the  kin^  to  l»e  the 
ht-ad  iif  thi<  r«*alm  in  niattvrs  \ntth  civil  and  eccK^siastical,  and  of  inmi- 
irilt-ri>»r  l<*  n<»  man  up^ii  i-arth,  dc)K*n<ieht  tm  im  man,  accountahle  ti» 
K>'riii*'rly  then*  pn-vaili-il  a  ridicuh»UM  notion,  pn.>}>apiti*«l  hy  the  tier- 
1  Ii;i;;:iii  I  iviliatis,  that  an  eMi|H-n»r  coiiM  do  many  thintr*  which  a  kinc; 
I.  X'^  t'tu*  «-rfati*>n  •>!'  ni'tarir'i  and  the  like.  1  ami  that  all  kin:^  wen'  in 
{TV**  -ul'*fniinat«'  and  ^uhjl-•'l  to  the  em|K>n>r  of  tiermany  or  I^»me.    The 

^r^«.  ^  jurw  <«r.  2.  1. ' .  1.  D«m.  tl.  (•  !i<M.  111.  «>rh»n.  i.  2. 

.r  •  (•)  ?*w  »l«i  J4«in>.  Il.r.  24   5  (S«a  III.  c  97. 


Rrx-toi)  .I'hU  in  !li«»  -Jiiiit*  j'liajitiT  ou^ht  nt'MT  to  ln»  fiir^«»ttfn: — Ij*^  it**trm  r^x 
rii*   f'.''.  '.  Ill-  .-.  Jr  I   » 4'.  /vii  ri  .t*J,  U.if,  i/uM  i,x  uw\t  r-  /■"pii.     AttrihuiU  171/wr  rrx  f^/i, 

C  •»«  **vt»r  In'tt^-r  I'oiiroivtHl  mifl  oxpn-sH^i  r«*s|Ms-tin>;  the  pr»»rrtjjntiv«M  of  11 
th««  ju*t  fxt'hi.**'  i*f  tht'in,  than  the  iiilvirf  )N*i)iH>:itlii*4l  in  hiii  lAp>t  will  hy  th«' 
A^  L»ui«  XVI.  ii>  hi*  Mill,  if  hf  Iiail  i»iir<*tMnh«il  to  ili««  throne  of  Fruin'o. — vii., 
*rt  th^t  hi*  ninnot  priMnnte  the  wi'lf»r<*  of  tht*  ]H»o]ile  hut  hy  ftMirninc  nivonl. 
»  U«« :  htit  tt)  <'otmii|or.  Ht  the  samo  tini*>.  that  »  kiii>;  runnot  nmkt*  thi*  Uw<« 
.  ni*r  •!«•  the  pMhi  h**  iii«Hlitat««,  hut  in  pnticirtion  m<  hi*  has  th««  ntHM-s^ary 
:  ami  Uiai.  whi^n*  this  i*  wanting,  ht*  is  o)mrnict*Hi  in  his  mt«asur**:«.  hi*  ii 
of  iiivpiring  r«*»]K*«-t.  and  i^t  cons4M|iii'iitIy  mon*  dutrinivntal  than  usi*ful." — 
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moaning  therefore  of  the  legislature,  when  it  uses  these  terms  of  empin 
perial,  and  applicH  thom  to  tlte  realm  and  crown  of  England,  is  oiiiyl 
that  our  king  is  equally  sovereign  and  independent  within  these  his  do 
as  any  em])eror  is  in  his  empire  ;(o)  and  owes  no  kind  of  subjection  to  a 
potentate  upon  earth,  llenee  it  is,  that  no  suit  or  action  can  bo  brougfal 
the  king,  even  in  civil  matters,  because  no  court  can  have  jurisdiction  € 
For  all  jurisdiction  implies  supenority  of  power:  authority  to  try  wouk 
and  idle,  without  an  authority  to  redress;  and  the  sentence  of  a  court  i 
contemptible,  unless  that  c*ourt  had  power  to  command  the  execution  o: 
who,  says  Finch,(7>)  shall  command  the  king?  Hence  it  is  likewise, 
law  the  person  of  the  king  is  sacred,  even  though  the  measures  purKQC 
reign  be  completely  tyrannical  and  arbitrarj*:  for  no  jurisdiction  uju 
has  })Ower  to  try  him  in  a  criminal  way;  much  less  to  c*ondemn  him  u 
ment.  If  any  foreign  jurisdiction  had  this  power,  as  was  formerly  ela 
**um  ^^^®  P<^pc»  the  independence  of  the  Kingdom  would  be  no  mo 
"■  J  if  such  a  power  were  vested  in  any  domestic  *tribunal,  thci 
soon  be  an  end  of  the  constitution,  by  destroying  the  free  agency  of  oi 
constituent  parts  of  the  sovereign  legislative  power.* 

Are  then,  it  may  be  asked,  the  subjects  of  England  totally  deal 
remedy,  in  case  the  crown  should  invade  their  rights,  either  by  private 
or  public  oppressions  H  To  this  we  may  answer,  that  the  law  lias  pr 
remedy  in  both  cases. 

And,  first,  as  to  private  injuries :  if  any  person  has,  in  ]K>int  of  pn 
just  demand  upon  the  king,  he  must  petition  him  in  liis  court  of  c 
where  his  chancellor  will  administer r  right  as  a  matter  of  grace,  th( 
upon  compulsion.(<2r)*  And  this  is  entirely  consonant  to  what  is  laid  dovi 
writers  on  natural  law.  "A  subject,"  says  PuffesdorfXr)  "so  long  a 
tinues  a  subject,  hath  no  way  to  oblige  his  prince  to  give  him  his  due, 
refuses  it ;  though  no  wise  prince  will  ever  refuse  to  stand  to  a  lawful 
And  if  the  prince  gives  the  subject  leave  to  enter  an  action  against  h 
such  contract,  in  his  own  courts,  the  action  itself  proceeds  rather  upoi 
equity  than  upon  the  municipal  laws."  For  the  end  of  such  action 
compel  the  prince  to  obsers'c  the  contract,  but  io  persuade  him.  Ami,  i 
sonal  wrongs,  it  is  well  observed  by  Mr.  L()cke,(«)  "the  harm  which  1 
reign  can  do  in  his  own  person  not  being  likely  to  happen  otlen,  nort 
itself  far;  nor  being  able  oy  his  single  strength  to  subvert  the  laws,  noi 
the  body  of  the  people,  (should  any  prince  have  so  mucli  weakness  and 
as  to  endeavour  to  do  it,)  the  iiiconveniency  therefore  of  some  partin 
chiefs  that  may  happen  sometimes,  when  a  heady  prince  comes  to  th 
are  well  recompensed  by  the  peace  of  the  public  and  security  of  the 

(•)  Rfx  alh-gnrity  qund  ipse  omnf»  lih^riittr*  hahnr^  in  (f)  Finch,  L.  2.V^.   9«e  K  tlL  c.  17. 

rrj/no  itw\  qttat  imperatur  vindicabat  in  imprrio.  (M.  Piuis,  ('>  Ijhw  ot  V.  and  N.  h,  vlii.  c  10. 

A.h.  KyAS.)  (•)  <>n  iloTt.  p.  2, 1  'Jl». 

{P)  finch,  L.  83. 

*Tho  constitution  of  the  United  States  not  only  supposes  a  President  may  I 
but  also  criminal.  It  prescribes  the  mode  in  which  he  shall  be  tried  upon  an 
ment,  (art.  1,  b.  3;)  an<l  expressly  declares  that  he  shall  be  removea  from 
impeachment  for  and  conviction  of  treason,  bribery,  or  other  high  crimes  ai 
meanours.  Art.  11. — Sharswood. 

*  It  is  well  settled  that  an  individual  cannot  maintain  an  action  ajnunst  t 
unless  in  jnii-suanc'c  of  some  spt'cinl  law  authorizing  it.  3  Richardson,  372.  1 1 
No  <Iirect  suit  can  he  ninintained  against  the  United  States  without  the  antfao 
act  of  Congress:  nor  can  anv  dinvt  judgment  be  awarded  against  them  fo 
Wheaton,  411.  8  Pet«»rs.  444.'  3  IlalKs  Uw  Jour.  12S.  2  Wash.  C.  C.  Rep.  161. 
of  the  Attomey-(ieneral,  vol.  ii.  1X)7.  But  if  an  action  \ie  brought  by  the  Unit 
to  re<^over  monc'v  in  the  hands  of  a  partv,  he  may.  by  way  of  defence,  set  up 
or  equitahle  claim  he  has  against  the  United  States,  and  need  not,  in  sucl 
turned  round  to  an  apiilieation  tot'ongress.  Act  of  Congress,  March  3,1797.  6* 
135.  9  AVheaton.  Or>l.  7  PHers,  10.  8  Peters,  103,  430.  9  Peters,  319.  10  P^ 
15  Petei-s.  377. — Sharswood. 
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of  the  (*hi<*f  in;i;(i!<trute  being  thuR  set  out  of  the  reach  of 

n  t}f  onliiKiry  |>uhlio  oppression,  where  iho  vitaU  of  r*oi± 
f  nut  uttafki*'!,  the  hiw  huth  uIho  UHsiiriuMl  u  n'lniHlv.  ^  " 
mot  mi?4iis4*  hi^  |M>wer,  without  the  adviro  ot'ovil  eounHellont, 
of  wicked  ni  in  intern,  thent*  men  niav  Ih3  examined  and 
nMitution  has  therefore  pnn'idiNl.  hy  means  of  indictments 
im|M'UfhMU*iit<i.  that  no  man  shall  dan*  to  assist  the  crown  in 

•  laws  ot'  th«'  land,     liut  it  is  at  tlie  s:ime  time  u  maxim  in 

•  kiiii;  hiniM-lf  can  do  no  wron^:  sineo  it  would  be  a  ffn^ni 
Tility  in  any  ••ystem  of  positive  law  to  define  any  posbiblo 

ihlii-  oppn*»ioiis  as  tend  todisMilve  the  constitution  and  su)>- 
ils  •»!'  iri»Vfrnnii'iit,  lli«*y  are  cam's  which  the  law  will  not,  out 
*;  Umhi;  liii-apaMc  of  distnistin<x  th«>si*  whom  it  has  invested 

•  -upnnic  jMiwiT;  ^iIl<*c  such  distrust  wouM  render  the  exer- 
pnM  aril  MIS  aii'l  i[ii]ira<'ticahlc.(f)  Fi>r,  wherever  the  law  ex- 
:   oi"  iiliUM'  of  piiWiT.  it  always  vests  a  sujH'rior  c«H»rcive 

»tlirr  hand  to  correct  it;  tho  verv  notion  of  which  destrovs 

• 

nly.  If  thcrcfi»rc,  for  example,  the  two  houses  of  parliament. 
Ill  avowitlly  a  ri^ht  t(»  aniniailvcrt  on  the  kini^,  or  eat*h  otiier, 
.  rii;lit  to  animadvert  on  <*itlier  of  the  houses,  that  branch  of 
ihjcit  t<»  animadversion,  WfMild  instantly  ceasi'  to  Ih*  part  of 
'L  the  l<a)aiicc  of  the  constitution  woiiM  Ik*  overturned,  and 
ch«'s.  ill  which  tiiis  jurisiliction  re-iide*!,  would  be  comjdetely 
i|M»"iition  of /i/ir  therefore  is.  that  neither  the  kin;;  nor  either 
:.  coJItH-iivcly  taken,  is  capable  of  doin^  any  wnm^:  i*inee 
aw  tec  Is  itself  incapable  of  furnisliin^  any  ade<|uate  r«.it- 
-h  reason  all  ojiprcssion  which  may  hap|H'n  tos]»riiii;  *• 
the  -ivcrd^rn  power,  must  ni»<*e»iSiirily  U'  out  of  the  nMich  of 
ryirr.x-.  /. 7.1/  provi«<ioii ;  but  il'evcr  they  untortunately  ha]>|K'n. 

tiiiii'*  iiiH'»t  pr»>vi«le  new  remi*4lies  upon  new  crucri^eiicii's. 
1  by  «\p«rifiic('.  that  whcn«'Ver  the  unc.iii«.tituti«>nal  oppre**- 
tvirciiTii  p'lWiT.  advance  witli  iriirantii-  -jI rides,  and  threaten 
e.  ni:iiik!ii«l  will  not  be  reasoned  out  of  the  te«'iin:^s  ni  hu- 
-aeriti*  ••  their  libcrtv  bv  a  S4'ruiniii»u-  adher«-iiee  10  ibosf 
lii-h  Wi  re  orii^inally  established  to  pn-'^crve  it.  Aini  then*- 
••iiive  lau«.  are  silent.  exjH'rience  will  !iinii<*)i  us  with  a  very 
lereiii   nature  and  rea*^i»n  pn.' vailed.     When  kin-x  James  the 

luiidaniiMital  ei»n^t itution  *>{'  the  ivalm.  the  convention  de- 
I.  wlnTibv  tlje  throne  wa«*  n'ndere«l  vacant,  which  induciMl 

the  i-niwti.  Antl  so  tar  as  the  ]»n*ceiient  leads,  and  no  fur- 
In*  all'W-'d  ti»  lay  •h»wn  the  Itiir  of  reilress  ai^ainst  public  oj>. 
ton-,  any  lut'iie  prime  should  endeavour  to  Mibvert  the 
ikih.:  til"  "lijinal  contniet  between  kinij  and  |M»opN\  should 
ntal  law-,  atei  <«lioul'i  withdniw  himself  out  of  the  kin:;ib>m: 
/.•••I  to  *U-  iar**  that  this  (Conjunction  ot'  circum<fance*4  would 
ati'ifi.  an>i  tin*  ihn»ne  would  Ih'  then'bv  vacant.  Hut  it  i«* 
tiat  afiv  ••hi».  -ir  two.  of  ihe**e  in^reiiieiils  would  amiuint  to 
r  ther»"  our  preiidein  would  tail  us.      In  these,  thereton*.  or 

•  .  wlii-h  a  ter'iije  itua^inatii»n  mav  furnish.  >inc«>  both  law 
nt.  it  bei. Mii.'^  ii<«  to  be  silent  too;  leavin:;  to  lutun*  i^eiieni- 
es^iiy  and  tin-  salety  of  the  whole  shall  r%»ipiin»  it.  the  exer- 
•nt.  thoui;h  latent,  jniwers  of  siH-iety.  which  no  climate,  no 
n,  nt»  contra«t.  4an  ever  destn»y  «»r  diminish. 

attribute  f»f  Hoven'iirnty.  the  law  aim)  aseriln's  to  r •.>!.' 
itical  capacity,  absijhite  juTjoiion.     The  kini^  can  do     ^  " 

\j  4mr vmmtl  la  tK*  f'?4tn<irrj.  fb*  vrty  UmrnM  ftathor  hm  ihtttvh  loMiy  nrw  and  tnpi<V 
III  vibL  IMC**  ^"^'  ^^'*  vbrn'lD      sat  I14I1U  oa  lb*  Irmtwv  *4  uw  bawv  ivu«tiiutHitt 
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no  wrong :  which  ancient  and  fundamental  maxim  is  not  to  be  nndenl 
if  every  thin^  transacted  by  the  government  was  of  coarse  just  and 
bat  means  only  two  things.  First,  that  whatever  is  exceptionable  in  I 
duct  of  public  affairs,  is  not  to  be  imputed  to  the  king,  nor  is  he  answeii 
it  personally  to  his  people;  for  this  doctrine  would  totally  destroy  that  e 
tional  independence  of  the  crown,  which  is  necessary  for  the  balance  od 
in  our  free  and  active,  and  therefore  compounded,  constitution.  And,  m 
it  means  that  the  prerogative  of  the  crown  extends  not  to  any  injwt 
created  for  the  benefit  of  the  people,  and  therefore  cannot  be  exerted 
prejudice.(u)* 

The  king,  moreover,  is  not  only  incapable  of  doing  wron^,  bat  even  i 
ing  wrong:  he  can  never  mean  to  do  an  improper  thing:  in  him  is  no 
weakness.  And,  therefore,  if  the  crown  should  be  induced  to  grant  a; 
chise  or  privilege  to  a  subject  contrary  to  reason,  or  in  any  wise  prejni 
the  commonwealth,  or  a  private  person,  the  law  will  not  suppose  the 
have  meant  either  an  unwise  or  an  injurious  action,  bat  declares  that  1 
was  deceived  in  hia  grant;  and  thereupon  such  crant  is  rendered  void 
upon  the  foundation  of  fraud  and  deception,  eitner  by  or  upon  thooi 
whom  the  crown  has  thought  proper  to  employ.  For  the  law  will  nol 
imputation  on  that  magistrate  whom  it  intrusts  with  the  executive  p 
if  he  was  capable  of  intentionally  disregarding;  his  trust;  but  attributes 
imposition  (to  which  the  most  perfect  of  sublunary  beings  must  still 
liable)  those  little  inadvertencies,  which,  if  charged  on  the  will  of  tbn 
might  lessen  him  in  the  eyes  of  his  subjects. 

*2471  *^^^  ^^^^^'  notwithstanding  this  personal  perfection,  which 
-J  attributes  to  the  sovereign,  the  constitution  has  allowed  a  la 
supposing  the  contrary,  in  respect  to  both  houses  of  parliament,  each  c 
in  its  turn,  hath  exerted  the  right  of  remonstrating  and  complainin 
king  even  of  those  acts  of  royalty,  which  are  most  properly  and  perso 
own;  such  as  messages  signed  by  himself,  and  speeches  delivered  : 
throne.  And  yet,  such  is  the  reverence  which  is  paid  to  the  royal  pei 
though  the  two  houses  have  an  undoubted  right  to  consider  these  acti 
in  any  light  wliatover,  and  accordingly  treat  them  in  their  addresse 
sonally  proceeding  from  the  prince,  yet  among  themselves,  (to  prefl 
more  perfect  decency,  and  for  the  greater  freedom  of  debate,)  they  nsi 
pose  them  to  flow  from  the  advice  of  the  administration.  But  the  pri 
canvassing  thus  freely  the  personal  acts  of  the  sovereign  (either  di 
even  through  the  medium  of  his  reputed  advisers)  belongs  to  no  indivi 
is  consigned  to  those  august  assemblies;  and  there  too  the  objections 
proposed  with  the  utmost  respect  and  deference.  One  member  was  m 
tower(t;)  for  suggesting  that  his  majesty's  answer  to  the  address  <tf 
mons  contained  *^  liigh  words  to  fright  the  members  out  of  their  di 
another/ir)  for  saying  that  a  part  of  the  king's  speech  '< seemed  rati 
calculated  for  the  meridian  of  Germany  than  &roat  Britain,  and  that 
was  a  stranger  to  our  language  and  constitution." 

In  further  pursuance  of  this  principle,  the  law  also  determines  th 
king  can  be  no  negligence,  or  lacheSj  and  therefore  no  delay  will  bar 
Nullum  tempus  ocrurrit  rcgi  has  been  the  standing  maxim  upon  ail  o 
for  the  law  intends  that  the  king  is  always  busied  for  the  public  | 

(•)  Plowd.  4<«7.  (•)  Oom.  Jour.  18  Nor.  1685.  (^  TtikL  4  Dn.  ITIT. 


'  Or  porhapB  it  monns  that,  altliough  the  king  is  subject  to  the  paniona  and 
of  otlior  men,  tho  c'onstitution  has  prescribed  no  mode  by  wnich  he  osn 
].>ersonally  amoiiable  tor  any  wrong  which  he  may  actually  commit.  Th 
therefore  prcsunic  no  wrong  where  it  haj)  provided  no  remedy. 

The  inviolahility  of  tho  king  is  essentially  necessary  to  the  free  exsKiM  of 
prerogatives,  whic)>  nre  vested  in  him,  not  for  liis  own  private  splendour  and ^ 
as  the  vulgar  and  ignorant  nre  too  apt  to  imagine,  but  for  the  security  and  p 
(•f  the  real  hai>pines8  and  hberty  of  his  subjeoUs.-~CBRi8TiAH. 
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ha«  tint  loiHiire  to  asrH^rt  hi:*  ri^ht  within  the  timon  limltoil  to  8ub- 
In  tlu*  kin::  uUo  can  he  no  Htaiii  <>r  corruptifm  ot'^hliNKl;  tor,  r*<>itf 
r  III  the  on  I  w  II  wero  atiuiiiti*«l  of  trca?44iii  or  Ibloiiv,  ami  aiU*r-  ■* 
•  cniu'ii  ithiiuM  (ier«c'iMMl  to  hi  111,  thi!4  woul«l  |Mir^e  the  attaiii'ler  ipso 
An<l  thvrt'tiirt*  wlifii  Henry  VII.,  who,  aH  earl  of  Kichniond,  *'UHHi 
came  to  the  cniwii.  it  wan  not  thought  necesKary  to  |m>«M  an  act  of 
t  t*>  reviTM'  thJK  attaiiuJer;  U'caiise.  iim  loni  liamn,  in  his  liistory  of 
V.  iiitMrnw  U-*.  it  wan  agreed  that  the  aMHUinption  nf  the  cmwn  had  at 
i«l  aii  ullaiii>K*rs.  Neither  can  the  kiii^  in  jiidi^inent  nf  hiw,  aH  kin^, 
rniiii#r  or  iiiiilrr  al;<*;  And  therefore  his  nival  ^nintH  and  asM*iit8  toactd 
ii-nt  an*  (^'nmI,  thoii;;h  he  has  not  in  his  natunil  <*a|m«*itv  attaine<l  the 
«it  twi*iiiy-tiiic..(ri  liy  a  statute,  iiulivd,  2S  Hen.  Vllf.  e.  17,  |K»wer 
I  til  1 11  tun*  kiii:;*^  !<»  n*fH*iiid  and  n*voke  all  acts  of  parliament  that 
m»*\*'  while  thi-y  were  under  the  a^*  of  twenty-four;  hut  this  wan 
ly  flif  •«iatiiie  1  Kdw.  VI.  r.  11,  so  far  as  ri>lau*<l  to  that  prinee;  and 
jte««  an*  de4-l:in<«l  to  Ik*  determined  hv  24  (reo.  II.  e.  :24.  It  hath 
u-iLiiiy  ihoiii^lit  prudent,  whni  the  lieir-apparent  hath  l»ei*n  very 
ap|H»iiit  a  pnjtcftor,  ^uanlian,  or  n*^ent,  for  a  liiuittMl  time:  hut  the 
^itv  Iff  -ucli  e.xinuirdiiiarv  |>n>vision  i*«  sutticient  to  demonstrate  tho 
hat  nia.\iiii  «if  the  <-i»itinion  law,  that  in  the  king  is  no  minority;  and 
be  hutli  no  leu':tl  L;u:inlian.(^/ 

*^    •'  ■   !.  ft    •>.  th*'    I"T^  •!   M>V'>ntfwti,  riHiflrm«>«1    Ih^    ei^nt  ryuuirr  at 

•X  iitrhti^-n.  Mad  k*ik   u|h«i  htm   Ih4>  xlmlniMrvlli*  4if  lb* 

:  1n*t  [•^'tn  \  f'ltfraini-ac  ai  i«rntT.     A  itu-inlua  mtil  cMuniil  i4  rrffnirv 

Hi     r  •|i--T:.iiir  tbw  f«iMUa  nr  fv«*iil  ^f^   n.iaiMl  f-r   Mwanl   111.,  hy  Ibr   inrliaarnt,  whtrh 

•  ■r*«i«.  on  I   ttf."  'ltiriCi-41  if  III*  |«twrr  «»  il>*|hii»^  hi*  f«ilirr.  iIh*  >i«inK  kinit  i«*tnic  tlmD  Bfl««fi,  ai»| 

fr«i  k. '•>■   tl  rv    I*  ni-t  (<•  •■•iliffid  lh«l  n->t  na-iianiit;  ih*- iei-if-rnn»riil  till  tlmi*  Vi-ar«  aAit.     Whi-ti 

»«-■  I    rk'  *.<aiiii-a  !•«    himL  lli>^-(ifv.  twi  KK-b.inl  II   Miirk  •-tt|>«|  •!  ihr  nicr  iif  rIfTrn.  th«*  ilnki*  nf  l«n- 

»*  •!!«.  4  'iiat    >•.    rh'  ■iir.*i  wm}  !•  !••  liiVM  cmmt^t  l*»4  u|--u  hifii  Ihi*  Dutkipr-iiii'iil  ■•!  liar  ktuftli^a  till 

a«kv*v  >t  ih    cr'-it  r  -ai    I  la  p-irlimimt.  IIh-  p-tiiUnnnl  ni>^.  «h^h  ■|i|hiinli-<l  •  Di<niiniil  nuMirii  (n 

Btff  A      •«},•.  wa  «itn.  -tw.  Maii'iml  Ih  a««i*l  hiai.     ll<  ii.  \  .  kii  bia  i|f4th-lM|.  n-thi'^i  •  n-^>iil  aimI 

t^  luB^  lit*-  r'l***-!  .if  II  B    ill.,  whiiwaa  a  iru-tnlun  1>t  liw  iiifini  *in  lii-n.  VI..  ihrp  ninf  Mniilli* 

**«r«  '41.   '.til  «««  'In-Ur^l  xf  tall  «c«  I'J  <>14;  l<ai  Ih^  partuni^-nt  alu^ml  hi«<li»|ii«iliiiii.  aotl  a|i|ii4air>| 


!••  i*  i\..\\  «ii».j.',!   !.i  \:iri'>ii-  t»xi»i'|iti«iii*.  Uiili  ut  i-ominnn  law  and  l»y  Miitiitc 

•  ••«•.  i..!!.  \nl.  I.  7  J.  nni»»  I'l.  .Vtt«*r  fifiy-Hvi'  years*  | mi?— «•?•«. ion  ii  jrniiiC  from 
'iiAi  t  •  ]'r>-»ti!ii*'>l.  itiili>«<«  u  •'tatut**  Ua*  pro)iil>it<*<l  Mti'h  a  ^rant.  liiNHltith*  r.«. 
A^i.  4*^    -<'iii:t»  . 

ft*  !..»•».  •.:,«: :iij  !.i  liiiii]oiI  pr<>|MTty.  )»y  tln»  0  <ftt».  III.  e.  li'i.  tlio  kin^.  likf  n 
.?:»:!•  •!  r  ■  -  \r*.  M-.ir«.  Sf»«  :{  lUi^ik.  'M^!.  Tlii;*  maxim  applii-!*  «!•»•>  To  rriminal 
-  Mil.  ii  AT*'  t.r>>  ijiit  in  till'  ii.inn- of  till*  kin;?:  and.  thi*n*f«>ri',  \»\  tin*  etnnniini 
■  n-  !  •!!.•  Ill  ill  ii  TriM-tin-.  fi'lmiit'*.  or  iiii-d«'iii«'»'ii'»r*.  2  **ampl».  ill!7.  7  Fju«t. 
••- 7  \V'  III  •-  7.  all  :iiil:<'tiniMit  fur  tr<NiM>ii.  except  for  an  attfiiipl  to  art*i;isM- 
rik'  IU-1-*  l«*  tmiifl  wiiliiii  tlip-f  vfar*  att*'r  tli*'  (*oininiM«inii  of  tht*  trmMMialilo 
■  '>I       li<r  wti.T*'  f)i«  Ifiii-laturt*  liati  Hx<*d  ni>  limit,  nnfftm  UtmpHS  iyr%irru  rrtji 

I  i.-i«  a  !r..iii  in.i\  tn nvuMtil  uf  iininhT  at  any  di^tan^••  ol  time  within  ht« 

••   ^••:i;ii'...:.iii  Ml  thfinnif.     Thi<*  iiiAxiiii  ri*inain!«  utill  in  force  in  Ireland. 

iV..       .'.'.         i'iIK!«TI«N. 

kiui  ;-  iui'l  ai'IiIk  .liiU*  a-i>  wi»Il  to  ()it>  1'nittNl  Stat«'«  a<*  to  th«^  «fvi»ral  Stati-'*. 
w   .--."»•'  .p-.'  ,'*.     A  •t.itiit**  *\i  Iimitaiioii  liar*  iu»t  tln»  ri^ht-*  of  the  piihtir. 

•  Ir^.ii.  -.  S   tt  l{  'J'.'l.    K«^ni}i '«. I'oinmonwtMiltli.  1  ll'-n.  k  Muii.  ^'i.  Lin«l<«ay 
iVri"...   t.!.*..      l*i-.i|.l,.  If.  <tiiU<rt.   I*^  .liihn'4.  *J:I7.     It  nin«*.  how«*vtT.  a^rain-it 

'^•rj-  r.i:.-  ii-.     N-iTlniitr  h—-  tluiii  »tivfr«'i>fnty  fxtMnpIs  th»*  ]>iirty  from   tlio 
hiniiir.     ■.  Kir^t  Pri->*»  t'liiiri'h.  *•  llamiiioivl.  *J<J>.     Knmi  hui;;  uniiit<*mipt«*«i 
ifr*!!*-  ».!i  \m*  )>r'-uiu»<l.     < 'pNiki'r  i  •.  l*»*iHlli'ton.  lo  Sltcp.  .'lo'.i.     litin'lay  rx, 
IVi^r*.  4««».     H.iii.-  '».  P.-rk.   Mart.  A  Vi»ri:.  ±!s.     .farU»r  ^x.  Mi'.Xti***.  7  H 
I      I  .  .Mi'«-i"^-  .  howf\»»r.  tliaf  tlii*  i*  truo  (Uily  vrlit*ii  it  ari*''s  in  a  i'»iinn»vfP'r 
,\aX*-  i-r-in-.  iiifl  iiiif  ill  a  ilirtM'f  i-laim  !•>  p»v»»riimffif  fur  land  or  pri»|frty 
■««:rtri  >>t  A  pri\.ttf  |*fr<"in.     No  )in*<i!iinpti«in  of  |iavmt>iit  fri^iii  la|wK*  of  CiiiHf 
I  th»-  fitKTiiiii'iii.     rnitfil  Statt"«  •  i.  William<(.  4  Mi  I^*aii.  .'»«'»7. 
n-r.*!  rul«*  in  thf  tiit«*rpr«*iati<>n  **{  h'tri^lativf  a4't»  n«»C  tn  i^tiii^triio  tht*m  tt» 
t-  •'iviT^'i^n  i*mfr  f»f  ^nt-nimfiii.  nnlt^^*  i>xpn*fi!«ly  nami»«l  or  iiitfnih»«l  \*y 
■I'hrurMn.    Tl»»*  Sia!.'  i «.  MiPaini.  CMtill.  lo.'». — SaAt««iiiitii. 
•cra^i'in  t|t*iiianil>-<l  a  ri*^*n(*y.      Mental   aU^rmtion    inraiiaritattNl    lii^  lato 
n  fulfil Imtf  tlit*t*x«-iMitive  fiuiftioiw.    On  the  |iart  of  hifi  pn*!«ent  mi^i*My.  th*»n 
'air*,  thf  right  tii  *.<««iiiiif»  ih«*  rfgonry,  intlf|ifii«lvntly  of  th«*  authority  of  tho 
WM  T«iieuently  urgc«l  and  iuaUted  uiion  by  the  wliiM.     They  wero  md  by 
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*"M91        *^^^'  ^  t^>^^  attribute  of  the  king's  majesty  is  his  perpetuity. 

^  law  UHcribcs  to  him  in  liis  political  capacity  an  absolute  immorta 
The  king  never  dies.  Henry,  Edward,  or  Greorge  may  die;  but  the  kins 
vives  them  all.  For  immediately  upon  the  decease  of  the  reigning  prince  n 
natural  ca])ucity,  his  kingship  or  imperial  dignity,  by  act  of  law,  without 
iiiterretjnum  or  interval,  is  vested  at  once  in  his  heir,  who  is,  eo  inkantij  kiii| 
all  intents  and  purposes.  And  so  tender  is  the  law  of  supposing  even  a  p 
bility  of  hi:4  death  that  his  natural  dissolution  is  generally  called  his  da 
(femissio  retjis,  vel  corona::  an  expression  which  signifies  merely  a  transfti 
property;  for,  as  is  observed  in  Plowden,(c)  when  we  say  the  demise  of 
crown,  we  moan  only  that,  in  consequence  of  the  disunion  of  the  king's  nal 
body  from  his  body  politic,  the  kingdom  is  transferred  or  demised  to  his 
cessor;  ami  so  the  royal  dignity  rt^mains  perpetual.  Thus,  too,  when  Edi 
the  Fourth,  in  the  tenth  year  of  his  reign,  was  driven  from  his  throue  for  a 
months  l)y  the  house  of  Jjancaster,  this  temporary  transfer  of  his  dignity 
denominated  his  demise.;  and  all  process  was  held  to  be  discontinued,  as  up 
natural  death  of  the  king.(/// 
♦•'501        *^^  are  next  to  consider  those  branches  of  the  royal  prcrogi 

J  which  invest  this  our  sovereign  lord,  thus  all-perfect  and  immorfa 
his  kingly  capacity,  with  a  number  of  authorities  and  powers,  in  the  czei 
whereof  consists  the  executive  part  of  government.  This  is  wisely  pi 
in  a  single  hand  by  the  British  constitution,  for  the  siike  of  unanimity,  atrei 
and  despatch.  Were  it  placed  in  many  hands,  it  would  bo  subject  to  n 
wills:  many  wills,  if  disunited  and  drawing  different  ways,  create  weakne 
a  government;  and  to  unite  those  several  wills,  and  reduce  them  to  one^ 
work  of  more  time  and  delay  than  the  exigencies  of  state  will  afford. 
king  of  England  is  therefore  not  only  the  chief,  but  properly  the  sole,  no 


n  protector  and  cnunriL  with  %  special  limltM  aathority.  elected  the  earl  of  nertford  protector.    Tbe  i 

lluth  tlHiic  priurca  rviDHimtl  in  «  utato  of  pupilNgc  till  the  II.  c.  :M,  in  caMe  tlie  crown  flhonld  dncvnd  to  a^yof  ll 

age  (>f  twi*nty-thrPo.    Kdwiird  V.,  nt  the  nge  of  thirteen,  wki  dren  of  Fn!>fleritrk.  lute  prince  of  Wnic*,  onder  tk* 

p'oommcmli^d  l>.r  liin  Cither  tu  tli«*  care  of  the  dukn  of  eighteen,  appointed  the  priDcev  dowagar;  wmA  Ai 

UliHiccfftfr.    who    waa   dtvliintl    protiictor    \*j   tht*   priry  Geo.  Ml.  c. 'i?,  in  cnaeuf  a  likedeaoeot  toaoy  of  Waj 

'Muncil.     Til'*  Matut*^  '2!t  Hen.  Mil.  c.  1'2,  and  7^  Hen.  mnJeiitj^K  childnm.  empowen  the  king  tn  nnt  iM 

VII 1.  c.  T,  pn.ivi<I>'«l  th  it  tho  HiimiNMir,  if  a  nude  and  nndor  qiiiTU,  the  prinoiM  dowafcpr,  or  any  dewendm  i 

oighb'on,  or  if  a  f-ni.ik  and  nndcr  nixteen.  ah<rald  tie  till  <lt<o.lI.,  nmUiing  in  ihekingrinm,  to  be  inuidina  tai 

■iKh  ag«'  in  tho  piviTiiiiirut  of  \\\* ur  h«*r  natural  mother,  (if  till  the  auccewor  attain*  such  Hg«,  — jrtrd  \iw%tm 

a|ipn>Ti-d  hy  tin*  kins.)  and  ptirh  other  ciiun'M'Iliirfi  an  hia  regenrr,  the  puwem  of  them  all  In  lii||.  i  ijUdlj  dill 

m.gmtT  ••In mid  dy  will  or  iMhtTwiM*  Hpjmint ;  and  he  aiTord-  let  down  in  the  M'Vrnil  acta, 

ingly  a'jtpointi-il  hit  xtxtven  f  x«<cutor«  to  Ii.tVH  the  goTpm-  (')  l*l(>wd.  177,  £14. 

mont  of  hia  mm  J-aIw.  VI.  uud  thv  kingiluui,  which  exocutora  {*)  M.  4tt  lieu.  VI.  pi.  1-8. 

the  torioR,  wlio  assorted  the  right  of  the  two  houses  to  interfere;  and,  moat  jutft^ 
vailing,  the  prince  was  about  to  become  regent,  invested  with  powers  short  of  rojft 
the  king's  then  recovery  ended  the  question  at  this  time.  A  second  room  T 
occasion  unhajtpily  presented  itself,  and,  under  limitations  framed  by  the  two  1h 
his  present  majesty  became  regent,  and  so  continued  until  the  demise  of  the  oroi 

ClIITTV. 

'The  constitution  of  the  United  States  and  the  law  made  in  pursuance  thereof 
it  is  presumed,  made  eilectual  provision  for  the  uninterrupted  continuation  o 
exci^utivc  oIKce  in  the  United  States,  without  recurring  to  this  maxim  of  the  B 
government.  ''In  case  of  the  removal  of  the  President  from  oflSce,  or  of  hia  d 
resignation,  or  inability  to  discharge  the  |>owers  and  duties  of  the  aaid  ofBoe,  the 
shall  devolve  on  tlie  Vice-President;  and  the  Congress  may  by  law  provide  for  thi 
of  removal,  death,  resignation,  or  inability  both  of  the  President  and  Vice-lYpai 
declaring  what  oiKcer  shall  then  act  as  President,  and  such  officer  shall  act  aooord 
until  the  disability  be  remove<l  or  a  President  shall  Im>  elected."  Const.  U.  S.  art.  11 
"In  case  of  removal,  death,  resignation,  or  inability  l)oth  of  the  President  and 
President  of  tht*  United  States,  the  President  of  the  Senate  pro  /«m/)ore,  and,  in  oaw 
shall  be  no  Pn-sident  of  the  Senate,  then  the  speaker  of  the  House  of  Repreaenti 
for  the  tiniMn^ing.  shall  ac*t  as  President  of  the  United  States  until  the  disabi]] 
remove<l  or  a  Presi<lent  shall  Im^  elected."  Act  of  Congress,  March  1,  1792,  a.  9.  1 
the  Vire-1*residont  succeeds,  lie  continues  to  act  as  President  during  the  whole  0 
term  for  which  he  was  electe<1.  When,  however,  it  is  one  of  the  other  persona 
provision  is  made  that  an  election  shall  be  held  at  the  proper  time  in  the  same 
year,  provide<l  tliat  two  months  shall  intervene  between  the  notice  and  eleotion;  il 
then  the  year  next  ensuing.  Act  of  Congress,  March  1,  1792,  s.  ID.* 
192 
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«if  t  :m*  nation,  all  i»thorv  ac'tiii;;  hy  (*<)niiiiission  from,  and  in  <liie  siilvonliiia- 

•  ^  t:i  :   III  li  \f  niunncr  as,  n|K)n  liu*  |rrrat  rt*voliiti(*ii  in  tlio  Htiinaii  Ntato, 

<«:   (i-iMfP*  of  iliv  aiK-iciit   uiai{i»trui*y  of  ihi*  coniniunwcullli  yvvTV  ooncvii- 

k   iri    ili«-  iM'U  rin|H'r<»r:  H4»  that,  as  (rravinau')  rxpivs^tos  it,  **4'/i  rjus  umu.^ 

me^wufur." 

c*r  wliait  li:i>  \*vvn  pn'nilM'il  in  this  chapttT,  I  shall  not  (I  truht)  l»c  eon- 
><<i  i^o  iku  u'lviH-atr  UtT  arhiirary  |»4»Wi*r.  wlirn  1  lay  it  Uown  as  a  ]irin<'i|}lu, 
u  tii>-  •  Ki-riitiii  < it' lawful  ]nvro;;allvo  tho  kin;;  i>  aiitl  <iU;;ht  to  he  ah*u»luto; 
«  ^*  lar  :ih«*>Uiii*  that  thiTo  is  no  loi^al  authority  that  i-an  «'ithi*r  <h'lay  or 
Kim  1I«-  niav  ri-Jri-t  wiiat  hills,  ntav  niako  wliat  treaties,  nniv  ('oin  what 
y.  iit:iy  ti-i-atruhat  jieers,  may  |»ani<»n  wiiat  ottrnces,  he  pleases;  uiiIosm 
t-  li.i-  I  ••ii^t.liilion  huth  expressly,  or  by  eviilent  eonhe(|iienee.  lai«l  th»\vn 
«  xii  pt:'*ii  or  h<*iiii«hiry ;  (h-elariui;  that    thus  tiir  the  prerogative  ^•haII  ;;«), 

•  •     l>.r:h«T.      Ki>r  <ilhvrwisf  (he  |Hiwer  of  the  erown  Wiiuhl   in<lee(i  he  hut  u 

iir.'i  :i  fij:fl"W.  in-uttirirnt  lor  the  eiitU  oi"  government,  if,  whrre  its  juris- 
•li  .«  t  ■  .krA  i-«tahli«iii-i|  and  aliownl.  aiiv  man  or  ho«lv  t>f  men  \%ere  iter- 
1^  \xy  •Ii'-'iIm  \   it.  in  liie  oniinarv  (-oui>f  of  law:  1  kiv  in  the  *»rdiniini  rour.**e 

•  .  l'»r  1  il.t  lit. I  *i\\»v,  ?*peak  «*f  thoM*  §  jtni'*r'iiinirif  retourri-s  to  tirst  r*.i-i 
.i'n'«.  wh;-  h  are   nr<'e?»«»arv  wiieii   the  e«)ntra«l-«  of  hocirty  are   in     •- 

,r  •*!  ■ii««"iuli«>ii.  an*i  the  law  pri»\i-h  too  weak  a  <leteiire  a«;aiii*^t  l)ie 
Ik  •  ••:  tr:tu>l  **r  oppn-h^iiin.  Ami  yet  the  want  of  attemlini;  t«i  this  ohviotis 
j«  ii"M  li.i«  Oi  f-a-oiiinril  ilii'M'  iI<M'triiie>i.  nt'  ahMiJitir  power  in  the  prim-e  and 
kt:-'i.ai  n '-I'^tunrt'  hy  tiie  |M'iiph>,  to  lie  niueh  miMiiidfivtood  ami  {n'rvrrted. 
i«*  a«i\  •••  :it<«  iif-la\ery  on  (hi*  ime  hand,  anil  the  dtMnai^oiriies  of  Jai'ti«>n  on 
•ther  Tin"  l»»rnier.  •♦)••.«•  r\' in li  the  ah'^nhite  s«»verrii;niv  and  ininsei-ndent 
ni*>n  i'f  t!.<*  rpAvn  laid  down  .a;«  it   n-rtainlv   i^-  nio*«t   siron::lv  unil  em- 

:■  ahv  m  "iir  lawd ks.  as  well  a?*  our  homilifH,  liavr  denii-d  that  anv  ('a>e 

'i«*  t  \o  pT«  •!  rr«*m  ^*  L:«'neral  and  po*>itive  a  rule;  tori:ettin^  )iow  impos^iihli* 
If.  a:i\   pv:M  ti«al  M'^trm  oi   law*«,  i«i  puint  out  hrt't>rehand   iho-e  m'rntrical 

•  I.'-*,  ui.i'ii  ih«'  **Uii  irn  •■meri;i*iiri>  (if  nali«Mi:il  lii'^ire*^  may  dictati',  anil 
*.  'I  .i\  n'.'iiv  1  a!i  Mi-iiiv.  On  the  otln-r  haiid.  over-/.ea!*HM  ri-puhiirans. 
■i^  t:.«   a*'«;ir>i::v  ot   unhuiiu  d  iia'*'«i\r  tilM-iIit  ine.  have  tanrilullv  •  or  some* 

:-". »  ^■•in'  •♦\ir  Iti  (hi*  oih»-r  rxliTnie;  ai^il  i'lM-aU"***  ri*-i»'tahie  i'* 
•i  .  •  I.  |.«  i-<Min  I't  thi- priiK-i- whi-n  iIm*  hein:;  oI  tlie  Mat^- i<*  iMplanu^rreil. 
.'.'    X'l.'i     |*r'<M  ,aiMi> -Ut  ii    r« -»-iam-e    ui'iir-«.;irv.  lhi'\   ha\  e  tlicrrlort* 

•  ■   .   '  •  •V':\   Uidi\idiial    the  ri::ii(  lil  •ivd-niiiriiii;:   tlii'»  ex|  eriem-f.  and  of 

•  J    ]'•   v.iV-    iiirii"   (m   rr^i-ii    v\ru    pi'iv.tlr   •►pprf.->-iti?i.      A    doririiie   pro- 

*  .t-  .!*•   >\ .  and.  in  <-tiii*.i-iiMfni-i\  tMiiiailv  liiiai  tiM-ivil  lihtTi v.  as  (vr.innv 

i'   :    ■  .".  i   .ilM  ri  V.  ri:^liilv  un'U  r-ii»«"l.  ^^ln^i^l•»   in   proii-etini;  tlie  ri::hts 

4.'.  •■:  ..!.«  •  \   t!.f  uniU'ii  top-e  nt Vi-'it-tv;  >t»riftv  eannt>t  he  maintaine>I.  and 

•*r*-    ■  .i!:  •  \i  rt  n'»  protei-!ii»n.  witht>ui  ••hrdii-mv  t«»  sume  s«ivereiiiii  iMiwer; 

'-   :•:.••    io  .til  I  ni[>ty  name,  if  r\vry  individual  lia>  a  ri:;ht  to  dri-ide  how 

-   :..n.-«i:  -hall  oInv. 

t:«t   •  \»  rt  '-n.  ihi-riiore.  of  (hiw4'  pri"'o;;a!ivi-»  wliii-h  tin*  law  lia-*  ijiven.  tin* 

.*   .rr-  *  '•«iil«-  and  ah<Milute.  ai-i.i»niini;  to  i)m*  f..rmi  of  tlie   eonstitution. 

\«r..i   !i.f  ♦  ■•i,-..n»;i-nrf  iif  ihal   i\i'riit»n   he  manite'*(lv  to  tlie  i;rievanee 

•I  •■•.    ir  "I  tin'  kinjih<m.  lh«-  parliamt-nt  will  tall  hi-  a«l\  i^rs  *to  a     r».>-.> 

a:.  «  -. -..n    a«i>Mint       V'*r  priroixati\e  eon-i^tiiii;    a'*  Mr.  I.oike./ <     L    ""  "* 

»-..  •:•:)■.■  I  It     in   the  *li"»«n-iii»nary  |M»wer  <»f  a»  liniT  l'«»r  tin-  pul'li**  i^^Hid, 

N     ::.■     j--;ti\r  laws   are  -iifut;  if  thai    di-m-lionary  p'lWiT  lie  al'iisfd   l«» 

|..«r  ;.•    -i*  ;r:nifnt.  '*m  h   pn-n^^ilivi*  i**  ixiTti-d  in  an   uin  on<«til-.iti  >nal   man- 

1  r;'i«   *.'.«•    kin^   nuiv    make  a  tri'atv   witli   a   t'orriirn   state,  uhi<li   shall 

-  1' Iv   h:iil   till-   nation;    uiit|   vet.  uheii   hUrli    (natirs   have  I n   iu«l^oil 

;•  .  -ii*.  .Tu}H-ai  hnn'iils  have  pursue^l   thofe  mini««lei>,  hy  who^r   ai^mry  or 
V  ?f,._\    \\i  rt*  «-i>n(  hnh'<l. 
,«•  j.r»  pt^Mi:v«-^  of  the  erown  .in  the  sen-e  un«ler  whi«li  we  are  ii'»w  eon- 

ul.-13  IM 
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Kiclering  thorn)  respect  either  this  nation's  intercourse  with  foieignnati 
its  own  domestic  government  and  civil  polity. 

With  regard  to  foreign  concerns,  the  king  is  the  delegate  or  repress 
of  his  people.  It  is  impossible  that  the  individuals  of  a  state,  in  thoircd 
capacity,  can  transact  the  affairs  of  that  state  with  another  commonityi 
numerous  as  themselves.  Unanimity  must  be  wanting  to  their  me&sor 
strength  to  the  execution  of  their  counsels.  In  the  king  therefore,! 
centre,  all  the  rays  of  his  people  are  united,  and  ibrni  by  that  union 
sistcncy,  splendour,  and  power,  that  make  him  feared  and  respected  by 
potentates;  who  would  scruple  to  enter  into  any  engagement  that  moi 
wards  bo  revised  and  ratified  by  a  popular  assembly.  What  is  done 
royal  authority,  with  regard  to  foreign  powers,  is  the  act  of  the  whole 
what  is  done  without  the  king's  concurrence,  is  the  act  only  of  privtl 
And  so  far  is  this  point  carried  by  our  law,  that  it  hath  Deenneld,( 
should  all  the  subjects  of  Kngland  make  war  with  a  king  in  leagae  w 
king  of  England,  without  tlie  royal  assent,  such  war  is  no  nreach  of  the 
And,  by  the  statute  2  Hen.  V.  c.  6,  any  subject  committing  act«  of  b 
uiKm  any  nation  in  league  with  the  king  was  declared  to  be  guilty  • 
treason;  and,  though  that  act  was  repealed  by  the  statute  20  Hen.  V 
**^^31  **o  far  as  *relates  to  the  making  this  otfenco  high  treason,  yet 
J  remains  a  veiy  great  offence  against  the  law  of  nations,  and  pai 
by  our  laws,  cither  capitally  or  otherwise,  according  to  the  circumsti 
the  case. 

I.  The  king  therefore,  considered  as  the  representative  of  his  people, 
sole  power  of  sending  ambassadors  to  foreign  sUites,  and  receiving  ambi 
at  home.     This  may  lead  us  into  a  short  digression,  by  way  of  inquiry, 
the  municipal  laws  of  England  intermeddle  witli  or  protect  the  rights  i 
mes.Mengers  from  one  potentate  to  another,  whom  we  call  am1)a88adon. 

The  rights,  the  ])Owei*s,  the  duties,  and  the  privileges  of  ambassadon 
termined  by  the  law  of  nature  and  nations,  and  not  by  any  municipal  c 
tions.  For,  as  they  represent  the  j)ersons  of  their  respective  masters,  ^ 
no  subjection  to  any  laws  ])ut  those  of  their  own  country,  their  actions 
subjei't  to  the  control  of  the  private  law  of  that  state  wherein  they  are  •{ 
to  reside.  He  that  is  subject  to  the  coercion  of  laws  is  nccessarify  deper 
that  power  by  whom  those  laws  were  made  :  but  an  ambassador  ought  1 
dependent  of  every  power  except  that  by  whicli  he  is  sent,  and  of  com 
ouglit  not  to  be  subject  to  the  mere  municipal  laws  of  that  nation  when 
to  exercise  his  functions.  If  he  grossly  offends,  or  makes  an  ill  hm 
character,  he  may  Ik?  sent  home  and  accused  before  his  master;(A)  whoi 
either  to  do  justice  upon  him,  or  avow  himself  the  accomplice  of  histt 
But  there  is  gnsit  <lispute  among  tlic  writers  on  the  laM-s  of  nations,' 
this  exemption  of  ambassadors  extends  to  all  crimes,  as  well  natural  w  I 
or  whether  it  only  extends  to  such  as  are  rtiala  prohibita^  as  coining,  am 
those  that  are  main  in  fn\  as  murder.(A)  Our  law  seems  to  have  former! 
^.,c,-|  in  the  restricti<m,  as  well  as  the  general  exemption.  *Poritl 
^  held,  both  by  our  common  lawyers  and  civilian8,(/)  that  an  ami 
is  privileged  by  the  law  of  nature  an<l  nations;  and  yet,  if  he  comn 
offence  against  the  law  of  n^ason  and  nature,  he  shall  lose  his  privilege; 
that  thercfoiv,  if  an  ambassador  conspires  the  death  of  the  king  in  wb< 
he  i.s,  he  mav  be  condemned  and  executed  for  treason;  but  if  no  oomi 
other  species  of  treason,  it  is  otherwise,  and  ho  must  be  sent  to  his  o» 
dom.(;i)  And  thes<»  positions  seem  to  be  built  upon  good  appearance  of 
For  since,  as  we  have  lormerly  shown,  all  municipal  laws  act  in  subon 
to  the  primary  law  of  nature,  and,  where  they  annex  a  punishment  to 
crimes,  are  only  declaratoiy  of,  and  auxiliary  to,  that  law;  therefore 

(#t  4  Inst  U2.  (*)  Van  Lrenwni  fn  ly.  ML  T.  17.  iHteTnA 

(*i  Am  wiM  done  with  Ccnnt  Ovllenberg,  the   SwedlHh     9.lj|9. 17.    Van  Hjnkmbork  tfi  jfhra  l^aiw,  (^ 
nlnitter  to  Urrat  Briuia,  a.i>.  1710.  0' ■  1  H^H.  Krp-  K6.   3  BaliCr.  if. 

((>  Sp.  L.  ai^  21.  (m)  4  in,.t  VA. 

(•)  1  RuU.  Kep.  lU. 
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1  riil«>  of  ju«»tice,  amhasftiulorHy  ea  well  an  other  men,  are  Buhject 
:  uii<l  lit'  ('fiiir4r4|iioii<v  it  i.H  ivuM4Mi2iblc  that,  M'herovor  tiiey 
rft-  tlifv  >\\n\\  Ik.*  lit! Mo  to  make  atoiioinciii.(o)  But,  however 
iiii^ht  t'oniiiTiy  ohtaiii,  X\\v  f^eiierul  |>nietiee  of  thin  country,  as 
»t  fif  Kiin»|H\  Mviiis  now  to  pursue  the  ncntiments  of  the  learned 
fk'ciirity  oraiiiltaHSiKlon*  is  of  mo n*  iniportaneo  than  the  punish- 
uhir  rriiui'.i  /m  An*!  thiTotoru  fi*w,  if  any,  examples  have  )ia]>- 
L-ntnry  pa*«t,  when*  an  anibas^iuflor  has  U'en  punisheil  for  an}*^ 
alPM-ioiiM  ill  its  natun*.* 

fivil  •>uits.  ail  the  fon-i^^n  juristH  a^n*e  tliat  noither  an  anihan- 
hi-  train  or  rnimtrs,  v;iu  hv  pnisocutiMl  for  any  Weht  or  eontnu't 
that  kiii;;<I>ini  wlnTrin  li«*  is  sent  t«>  n*Hi<lo.  Yet  Sir  Kdward 
(hat.  if  an  ainhas?«ailur  make  a  rontnu't  whirh  is  ^^oinI  jurt^  nvn- 
•wcr  \\*T  it  lirn*.  Y'  l^^it  the  truth  is.  so  few  easi^rt  of  any)  Inul 
:lif  |irivili'i;i»  wa**  rithor  elaimofl  or  <iispntc<l.  i-ven  with  n»pinl 
iit  iiur  law-lNMiks  aiv  (in  ^«*nrrah  (piitu  silent  U|i«>n  it  previous 
<|iii-iii  Anno;  wh«-n  an  amhasNaWor  fn»m  IVtor  the  r«.>rr 
)I II -••-'.  V,  wa-*  actuallv  am-sltii  ami  taken  out  <»f  liis  *• 
I.  r.  I'tr  a  <li'li1  of  titty  pounds  whirh  he  hail  there  coutraettMl. 
iiiiT  t«i  !•♦•  «li«*«liarL:e«l  u]miii  his  privilrin'.  lit*  ^ave  hail  to  the 
ni-Nt   <lay  ruinphiim-d   t<*  the  tpH'cn.      The  p«'rMinM  who  were 

•  arn-i  \\i-n»  cxaininefi  hefore  the  privy  eouneil.  (of  whi<*h  the 

•  I-  III  til  wa-  at  the  same  time  sworn  a  memU'r.  k^)  and  Heven- 
ittr<l  \*t  ]iri-iin;i^)  most  of  wiiom  wen*  pniseeute«l  hy  infornii^ 
(  nt  i^ih>eir<«  Hi  iH'ii.  at  the  suit  (»f  the  attorney  ^enenkl.(u)  and 
ton*  till*  loni  eliief  justit'e  wen*  eonvirted  of  the  fa<*t4«  hy  the 
;;  tlic  (pie-^tioii  of  law,  how  far  thoM*  tacts  wen*  criminal,  to  be 

M  ■«,  '£»  JiilT.  IT'M.    Rtirnr'a  AiiimI*  %4Slw^n  Ai 

kMk'rri  ,MM  tj  p.rn.t  tat  frwf^m-  i*-  i-'i.  JU  JuU,  17«*^      ll-ld. 

I*    U  \rU    ITilH.     It.Ml. 


A,  'ljr  !ij  tlj«'  |.ri»ifi  torit*'  of  < 'nunwrll.  I>«iii  ]*iitiilt*«in  Si.  tho  brother 

iirn>>.io- fl<>r.  %¥}>■•  Ii.h)  1 n  juiin'il  wiili  him  in  tlif  Miiiit'  4'ominiKHion, 

•••t.  :iM«i  ••x»*.  Mt'd  t'»r  nn  »Tr»M'iou'»  iiinnhT.     I/»nI   ll:ilt».   I    I*.  ('.  *»^», 

pi»i-.«t-ii;nir :  Mifl  Mr.  .1,  K«wt«T.  p.  Isx.  tlionuh  a  nifMh-rn  wriT«*r  of  law, 

"  l*>r  iiitiriltT  Hitd  t>tlicr  otl'fiir«*s  of  ^rf.-it  riiorniity.  whi<'h  an^  aitHinst 

•  aii'i  !}.••  tiin«laiii*iiial  law?*  of  all  «oi-ii*tv.  HiiiliiiKHadi»rH  hh*  certainly 

• 

\\\»'  "r  l.ri.irv  iinir-'f  «>f  jii«.tit't».  a.-*  oilnT  iH-r-ofi"  ot1t'n«lin^  in  the  like 
Mr.  Iliiii.'  .ili-iTX"-  u|i«»n  ihi-  ra-i*.  that  "  th«*  law-  iif  nationn  vron^ 
••■I."  V.il.  I-:,  p.  i.lT.  Anil  Vatt**!.  with  irn"?.i>tih|i»  ahiliiy.  eontends 
:i:\  :«lji*-:lit\  'tt  ^n  :iiMf>:i«»;iilnr  i-*  :tn  i>lij»'rt  of  niii«'h  ^rr*»ater  imiM>rtan<H) 
!h':r  ]'Mii  -fiiii<ri*  t'riTiint*.  Iiiiwf\«'r  •■••n!r:irv  !•»  n:iiur.il  jti-^tiiH*.  **A 
It  f>r>>t<>iin<l  \M\\*  r.  "  it  otti-n  rhar;:**'!  with  a  roniini*wion  di-^^vaMA 
»«»Tn  h»*  !-  •»  nt.  \*  ihi-  prin-'f  ha**  any  jiowpr  nv»T  liini.  Hn«l  «»!»iioeiaIIy 
•••ii-r-:;:ii.  how  i>.  ii  t<'  I4*  I'Xirt'i'tiMl  that  (h**  iMini»>ti*r  ean  t>xi>iMite  his 
:li  a  |»r»i-r  tr«-«**l««ni  «it  niiii<l.  ti»h*lity.  un<l  tirnini*«i»T     It  i*  n«\*«»!*»iary 

•  *n.iri-*  t  •  l«Mr,  :liai  h**  i.iiin<it   hi>  (iivfrTinl  fr«»ni  \\\^  fiiix'ti'inA  hy  any 
ii-f   hi'.>-  II  itli.jij  to  h<>)H' iin<l  no'liinj  ti*  ti'.ir  tr«»m  ihi*  ««»v»*r<»ij!n  to 

Tl.«  -•-!-f  iTi  «  T'i'T  ti»  Jh»*  -nrr.-.-.  of  hi-  iisini-ifry.  h»*  nni"»t  Ih»  ind«»- 
\.r.  tMi-  uiMM-nr-, .  mv\  •»!'  th**  jiiri*diitii»!i  of  tlu' country.  Uuh  livil 
4.  «  7.  }  •»*^.  w  h.-n*  tiii-i  -'ii>ii#»i*t  \*  «li*iMi--t»«l  in  a  nn*-*!  lumini>n'«  mnniiiT. 
h-  m!  in.  \  i»f  th«';r  -fat**.  iii'kno\vliH|;j«Hl  tin*  i*x|»««i|i,.ni'y  of  tho  indi- 
^••a'hir*-.  fir  wh«'n  th«*v  }ia<l  rt*«-fived  ainha*<«:i'hir«»  frmn  thf  Tar>|ii:n 
■1  ha«l  «h'f hr<>ii<-«l.  aii<i  had  af(t>r\variU  «|fft*«'t«*«l  tho<ii'  amha««adop.  in 
iC  .ii-t-  wh:-  fi  intirht  hav»»  In-i-n  tun^idi'nsl  tL*  tn':ii*itn  H^ain*t  tln*ir 
•••!>  b.u-k  iihi>nni«h<-«l :  n|M)n  whi«-h  I.ivv  ol»«*»>ni*?i. /f  "^'Lf. /N.im  nn  fun/ 
,■»  ■'.•.  ,«,.!.».  _.,!  '••I.*'.,  ,;.-fi»niHi  r%f'-.'*.  !.i!».  2.  r.  4.  Whi'U  I^iniilcar.  yni 
ri\j"**,  wa*  pr«»*»*<!ittH|  ]!•'  iin  iK'^'mnpliri*  in  the a^«a'^i nation  «if  M^i^-iva, 

\t    r  ■••J    m.f/i»   rs  tr*fnn    /«im*y««#^   yfi  iwi    fj-  jure    tirnUum,     Ii«'Il.  *^\l^.  e.  .'nI.^ 

^  tni»»  cmiind  of  th«»  .jud^mi*nt  iit;ain<^t  Don  Patah-on  Sa  won  that  ho 
c«>nn**<*tion  with  the  eni>»iissv.^*»TKw.\tT. 
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afterwards  ar^ed  before  the  judges ;  which  qaestion  was  ncrcr  detcn 
In  the  mean  time  the  czar  rcBcntcd  this  affront  very  highly,  and  demaiMl 
the  sheriif  of  Middlesex  and  all  others  concerned  in  the  arrest  should  ' 
ishcd  with  instant  doath.(tr)    But  the  queen  (to  the  amazement  of  that! 
court)  directed  her  secretaiy  to  inform  him,  '*  that  she  could  inflict  no 
ment  upon  any,  the  meanest,  of  her  subjects,  unless  warranted  by  thi 
the  land;  and  therefore  was  persuaded  that  he  would  not  insist  upon; 
biIities."(J!^)    To  satisfy,  however,  the  clamours  of  the  foreign  minista 
made  it  a  common  cauMC,)  as  well  as  to  appease  the  wrath  of  Peter,  a 
brought  into  par]iamcnt,(^)  and  aflerwards  passed  into  a  law,(2)  to  prei 
punish  such  outrageous  insolence  for  the  f\ituro.    And  with  a  copy  of ' 
elegantly  engrossed  and  illuminated,  accompanied  by  a  letter  fh)m  tiM 
an  ambassador  extraordinary (^)  was  commissioned  to  appear  at  Mo 
who  declared  *'  that  though  her  majesty  could  not  inflict  such  a  poniah 
**>'S61     ^^  required,  *bccau8e  of  the  defect  in  that  particular  of  thi 

"  ^  established  constitutions  of  her  kingdom,  yet,  with  the  nnanim' 
sent  of  the  jnirliament,  she  had  caused  a  new  act  to  be  passed,  to  serve 
for  the  future."  This  humiliating  step  was  accepted  as  a  fdll  satisfii 
the  czar;  and  the  oflenders,  at  his  request,  were  discharged  Irom  all 
prosecution. 

This  8tatute(c)  recites  the  arrest  which  had  been  made,  "in  contem] 
protection  granted  by  her  majesty,  contrary  to  the  law  of  nations 
prejudice  of  the  rights  and  privileges  which  ambassadors  and  othc 
ministers  have  at  all  times  been  thereby  possessed  of,  and  ought  to 
sacred  and  inviolable:"   wherefore  it  enacts,  that  for  the  future  all 
whereby  the  person  of  any  ambassador,  or  of  his  domestic  or  domestic 
may  be  arrested,  or  his  goods  distrained  or  seised,  shall  bo  utterly 
void;  and  the  persons  prosecuting,  soliciting,  or  executing  such  jaw 
be  deemed  violators  of  the  law  of  nations,  and  disturbers  of  the  puUii 
and  shall  suffer  such  penalties  and  corporal  punishment  as  the  lord  d 
and  the  two  chief  justices,  or  any  two  of  them,  shall  think  flt.    But 
pressly  provided,  that  no  trader,  within  the  description  of  the  bankn 
who  sliull  be  in  the  service  of  any  ambassador,  shall  bo  privileged  or  ] 
by  this  act;  nor  shall  any  one  be  punished  for  arresting  an  ambasBai 
vant,  unless  his  name  be  registered  with  the  secretary  of  state,  and 
trannniitted  to  the  slieriifs  of  London  and  Middlesex.     Exceptions 
Ktrietiy  conformable  to  the  rights  of  anibassador«,(</)  as  observed  in 
civilized  countries.     And  in  consequence  of  this  statute,  thus  deck 
*.,r--|     enforcing  the  law  of  nations,  these  privileges  are  *now  heldt 

""^^  -■     of  the  law  of  the  land,  and  are  constantly  allowed  in  the  court 
mon  law.(e;)" 

(•)  17  8«-H.  17m.   TMd.  flfrf  unice  tU  torn*  tm  cmnOawi,  AuMNm  j 

('J  II  .lun.  17(M.    Ibid.    Mod.  Un.  Uiflt.  xxzT.  4M.  torcf.     El,  i/mamvia  km 


(V)  Com.  Juur.  'J3  Dcr.  17()n.  haherr  volutrini  Iwati*  apfortl  tei 

ti  Ugalim  ' 

INOIMM  tut 

(*)  K  jNn.  17CA*.    lloyer,  ibid.  dnm  ouiitUim  reOTrfiiM  JkH,  mt  le§atm  kmi 


(>>  21  Anr.  17<)9.    Itojer,  ibid.  tpU  m  leffati  UgaJitmUre  iifieio  mam  mad.    ^ 

(•I  Mr.  M'hit worth.  rrs  mommunquam  ImrhaB  Arfrrff. 


('1 7  Anne,  r.  12.  nomemdatfimm  era  litem  morrai.     Ttt  1^ 

(^  SHftr  tfa^iittiH*  fM  an  cmitum  nvmrro  ri  jurt.  hnhendi     prnpe  fiitfm, 
lUHtf  ffui  If^fatum  cinnHantur,  nan  ut  in$trwtvir  Jlat  Irgatia,         (•)  VHtig.  200.    Stn.  791. 

'^  In  3  Burr.  1480.  Lord  Munsfiold  doclaros  that  "the  statute  of  queen  Am 
oconsionod  l>v  any  douht  whothor  the  law  of  nations,  particularly  the  part  1 
puMic  ministors,  was  not  jmrt  of  the  law  of  Kngland.  and  the  infraction  oil 
intended  to  vary  an  iota  of  it."  And  lie  procoeiiH  to  say,  that  lord  Talbol.  li 
wirko.  and  lor<i  Ilolt.  were  clearly  of  the  »iaino  opinion.  But  the  infraction  1 
of  nationA  ran  only  be  a  mi.<domeanoiir,  punishable  at  the  discretion  of  theoM 
imprisonment,  and  pillory :  and  therefore  lonl  Mansfield  says  the  perMns eonvi 
never  brought  up  to  receive  judgment,  for  **  no  punishment  woiud  have  beat 
by  the  czar  an  adt^piate  rei)iiration.  Such  a  sentence  as  the  court  would  have 
would  havp  thought  a  fresh  insult." — Ciiristtax. 

"  And  the  exceptions  are  said  to  be  agreeable  to,  and  taken  from,  tlie  law  0 
Lock  wood  tw.  Coyijigttrne,  3  Burr.  1676.  cited  in  Mr.  Christian's  note. 

A  person  claiming  the  benefit  of  the  7  Anne,  c.  12,  as  domeatie  ■atraat  li 
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ilitf)  the  kiii^'V  prerogative  to  makn  troatic8,  loap^aes,  and  alUnnooH 
ri  f»tatfi«  uiiil  |iriiiri.-rt.  Ft^r  it  is  l»y  tin?  law  (»t'iiatioiiM  (*hHi*iitial  to  the 
'  a  U-ui;U(\  that  it  1h*  ina«K*  l»y  iho  hovorci^n  lHiwcr;(/;  and  then  it 
u|H#u  tile  whole  eoinniuiiiiy :  and  in  Hn^lunu  the  Hovereign  iMiWer, 

(/.  I*«ft  L.  uf  >'.  I..  \  c.  to.  I  A. 

i«t  U-  rfuUy  and  Uiim  li<i**  hin  MTvmit  at  ih<*  time*  of  the  iUTe«t  und  niUHt 

^\  A!li<la\it  till'  fTi'MtTiiJ  iiatun*  nf  iii^  M*rviri%  imtl  tUv  lu'tiiul  |M^rt(irinHii(*e 

Ai  tit*  Mo*  III  it  u  tmdfr  iir  iilti«*fC  df  thf  tiHukrupt  Uwn.     *2  Stra.  7*J7.     l2  Ji<i. 

Kitxtf  Jm.  S.  i;.     I  WiU.  iri*;  Ts.     I  JJltt.  K,-!,.  471.  S.  C.     3  Burr.  H;7ii.  1731. 

iA'l  .•  <  '.ini|il>.  47. 

••  Uw  iif  iirftiiin^.  a  |iu>'lii'  niiiii«t4>r  rannot  prott^rt  a  fiorson  who  in  not  lM>na 
kilt.  Ii  1-  tilt-  liiw  tliat  fiivt'*  thf  pnitiM'tion :  ami  though  th«'  |ir(N<o<iM  of  th« 
t  t.ik«-  .«  Ii-tiiii  ti'ii*  MTviiiit  (lilt  lit'  thi*  «tTviri>  of  a  pulilit*  niiniMiT,  yet  on  the 
a  I'tiMf*  iiiini-i«*r  i«liull  not  t.iki*  a  piTMin  who  i^  not  Ixma  tid«*  hi^  MTvant 
Uiti^i\  m!'  llif  law.  (ir  itcrcfii  liiiu  frotji  tht*  ]iayiiu*nt  of  hiH  junt  d«*hts.    4  liiirr. 

Uv*'-  ii"M>'\fr.  ha^  U*fii  Imif:  M'tllfnl  to  «*xt«*iiil  to  thi*  iMTvantt*  of  a  pulilie 
ji«:  ii.it.\f«  lit  iKi*  ri  mil  try  wIhti-  In*  n*si(l«*M.  us  wt*Il  af<  to  Iiih  fon'i^n  M*rvatit>i, 
*.}  au  1  if(  "Illy  til  !MT\aiit>  lyiii^  in  thi*  hoUf*«*,  for  niaiiy  houH«w  an*  ii(»t  Ukriie 
•ii:.tiii  aii<l  !•  M !;.•«•  all  1  thtk  M*rvant^  of-oimt  |iiililir  iniiiirttvn*,  hut  alMi  to  r«*al 
-r\.iui»  Iviiij:  ••lit  of  his  hoiiM*.  li  Str.  7*.»7.  .'J  Wils.  .'ir).  1  liiir  A  < 'nii. 
n  It  111!  t•«•^:l^\  !•>  «*iiliih*  th**iii  t<i  thi*  )>rivili*^t'  that  their  iiani<*M  shiitild  liave 
r>-i  ;ii  !iii-  -fiTftary  <if  stati*'i*  otlin*.  aii<i  traii««inittiil  to  th<*  r(|irritt"««  otiico. 
r.  ■',  r«  i:ii  iCi-p.  7'f.)  though.  unlf«^  th**y  huvi-  In'i>ii  h>  ri';!i!«ti*r«M|  ainl  tniiiK- 
nht-r  !l'  >*T  hi*  ••ttii'iT*  I'aiiiiiit  Im*  |»r«ii 1*'(I  a^:iiii«*t  fur  arr«*f*tiii^  th<*ni.     S4>e 

1  Wii-.  !'■>.  aiiil  a  riit>tliTn  fitiiiT.  An<i  it  i?*  not  t<i  In*  i>x|HM'tt'd  that  eviTV 
■I  ■»:  *i-rv:t  •■  «h'iiiM  hf  !>|Hi'itii'<|.  It  i-  i'iioii;;h  if  an  lu'tniil  lN»na  tij|i*  f*iTvii*«» 
K'l  .!  oil*  h  .1  •MT\iif  Im*  Atitlirii'iitly  iiiadi*  nut  hy  attidavit  thf  iNiurt  will  n'lt. 
••j-i-  ;'!i.  -ii|jMi*,-  jt  !••  h.ivi*  Ui'n  imTflx  I'lilniiruhh"  ami  «'ollu*ivt».  3  liiirr.  14.*»1. 
•■r%  jiit  ••!'  .Ill  .liiih-io-Jifl'ir  iliil  iio(  r«'*>i«lf  in  hi't  nui«t«*rV  hotisf.  htit  ri'iittNl  and 
:ht-r  |>art  «•!  Mini-h  In-  lei  in  l«Mi^iM^'«.  it  wa>  hfl<l  that  hi«pMMU  in  tliat  hiMiso. 
••*»*!»»,tr\  ft»r  tin*  i-iinvi-n!«>nt-t*  «»f  th»*  anibas^ailMr.  wi-n*  liahh'  ti»  Im*  (li^train«*d 
■•.  N  ■•. -i;"  «  ■. 'I"'»';:'"h|.  I  Kir.  A  ^'n-*.  !"*'*{.  Thi*  a«'i  i|in".  n«»t  «-\ti'nil  to 
urv  tL-  r.  :.t.'  L.tMf  in  iirif>t.  Vivf.irt  ■•.  I^mWit,  o  Maiih*  A  S-l.  «>4.  S-f 
•n*    I.   '■'.*.  7«».-  -I'tiirn. 

■  ■t  V.\..irt     ■.  lU.k.T.  .1  M.  A  S.  '.Ni.  tJii-  -^tatiit"  wa<>  hpMiL'ht  iiinh*r  tin*  fon- 

I'tf  <  •'■!?:  ••:  Kiiip:'-  1^  m-h  nii  iN'halt  <•!  a  if.iili-iit  iiuTrlianl  t»t  l.iiiMl«in  win*  liad 

T*-i  •    ii-'il  To  :h«  •liik*«>1  SlfoMJi-k  iloNit'iii  i>l>h-iihur^h.    I^ml  KUfnlNiron^h 

;-.':..::    Ii-  -u-l jui.-itt  in  tin*  iiiiiin*  ot  ilif  i-«»iirt.  iiii<l.  i»n  tin-  |>r:ni  i|«li*  that  tin* 

•i.ii  *i*">  l.a.»t*>r\  111  ill mni'in  Litv  an>l  thf  law  of  nati'in^.  <l*-(iTiitin«*«l  that 

'It  T  .1  ]'ii^  !i'   niin-.«t*-r.  airl  ihi-rfiitri-  iiiiI  within  ii>  iirnft'ctinn. 
T'i  ;••  I  if  •  \<  •'}•*!' •n'>  III  flif  !«taiut«-,  tin-  f«ir<>ii:ii  niini*>tfr>  rfoiih*nt  in  Kn^laml 
*••!   f' 'i.-iii-ira!--'!  a;:.iin'>t   tli«-ni  a«  uniir.ii-tiodl   in  fori-iu'O  rnurto.     *'*  Tarl. 
I :.'    I  •*-.«-•■.  )ifWf\ii.  ri».'il  |.\  thf  autlior  fri»ni  Van  liMikfr*)n»«*k  '»«'«'iii*  an 
!•  ^   .tri   .I--I  r:."ii  :   .in<i   Infil   Man'>IifM  «a\*  «'\iirf<*<«Iv  that   thfrt*  is  nut  an 

:':.•  .u  :  Ku:  wL.tt  i- .i^TifaMf  u*  ainl  takt-n  tV«<iii  thf*  law  «if  nation*.  3  Hurr. 
ii:*i.l 

!  '  :  •  ••f.jr---.  Apnl  .'.'».  IT'.**'.  '1  Sii.ry.  >•*.  >  it  i*  jirovi«h'«l  that  if  any  «iit  i»r 
i    .i!   ii*\  :.:ri«'  l;»-rtMtffr.  )•>•  •iii'«l  fi'iih  •»!■  pni^fi  uf»*»l.  hy  any  jN*r««i'n  i^r  pfr- 

•  '*.  't.«-  '•■'irt«  "t  iln-  TniTiil  S!a!i-.  «■!•  in  any  nt  tlif  I'lHirt*  i»!  a  |iaifiiiilur 

^r.'.      i'l,;.-  "r  iii^tjii*  thfrt-in  ri— | fjvflv.  wni*r«'hy  tin*  |H*rs<*n  «'f  any  anih:i^> 

-r  j   i^  !.i   nt.riXiT  «•!  Jinv  tortitfn  prinfi-  ^^r  *tal«».  authori/fil  and  rf*'f:viM|  ii^ 

Vr>  -.i*  fir    .J   (l,i>  l*iii:fi|  Statt**.  or  an\  "l«"nii**Ti«"  «»r  «l'»nii'*tif  »frvaii!  "if  jinv 

A'i   •    'T  •.•'•••  r  |'iihi;i   iiiiiiiol'T.  ni.iv  In*  ari»"»t«'il  i»r  ini}iii*onf«l.  nr  hi-  i»r  thfir 

til.  I-  }"   -i.-tr-iiti***!.  «i.M/«'tl.  iir  att.nhfil.  ^Ui-li  wiil  or  |ir«MV-s  -hall  h*- ih'f  ni»-d 

•  i  ;.•  ^«  .."•-rl\  ntti!  .iiiil  v>ii<i  to  all  int'-nt".  •-••n'^tnii-tion*>.  an<l  {•iir)->«**«  wh.it- 
!!•  I  J**-  .i?j\  j-^T-^in  or  I'fr-MMi*  *hall  -ui*  forth  or  |in»*friitf  an\  sUi'h  writ  or 
J  }«r«<ri    >r  ]>i-:*t>ii».  ainl  all  atfiiriif \ *  or  «ohfitoi>*  iir<>M'i-ntini!  or  *oItt-iiint; 

jr.  i  ii!  •■ttiii-i'-  •■.\fi  nini;:  jiny  »ui-h  writ  tir  |iii»«'i»»-..  iH-iinr  ihfrfi>f  ron\if!i««l, 
:u»  I  \.'i.iT'r*  «'t  lh«"  l.iw*  «>f  n.ition*  aipl  •li*turlfr«»  •»!'  ih«»  |iih|i«'  p'|"»-f.  soi"! 
fii  :  .*•'•■•-•  i;n»r  thrfi*  \far»,  an<I  tinf<l  at  iIm-  i|i«i Tftion  ot"  th«-  4«»'.i»-i.  /'■  — 
-  ^i*.  that  ii  I  «  tti/fn  *'T  inhahitJiiit  of  th**  l*!iiti-<l  .""^tati"*  wh<i  «haH   h.i\f  •'••ti- 

•  ir.'-r  !■■  h>  ••n(«-iih>!  in|i»  th»*  •••■rvirf  ^f  jinv  aniUi.^^.nhtr  or  •»tlifr  ]i»ih|;i' 
fill  li  •i*>>;-  •hall  Im*  •till  ihif  and  iinpaiil.  »h.ill  havf.  t:iki*.  ^r  ri** fivf  anv 
!.•  .•«■!.  ffir  ohall  aii\  j»«'r»«'n  h**  |ir«»«-fiHlf«l  a^Min^t  hy  \:riiif  •»!  thi*  ai-f  !'»r 
•  tr«l  iir  "U*"!  .inv  othrr  ili*nu-«tit-  i^'rvant  of  aii\  aniha<"*:iilor  «»r  oth«*r  nuhhc 

iv: 
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quoad  hoc,  18  vested  in  the  person  of  the  king.  Whatever  contracts  tl 
he  engages  in,  no  other  power  in  the  kingdom  can  legally  delay,  r 
annul.  And  yet,  lest  this  plenitude  of  authority  should  be  abused  to  d 
nient  of  the  public,  the  constitution  (as  was  hinted  before)  hath  Ym 
posed  a  check,  by  the  means  of  parliamentary  imi>eachmont,  for  the 

miniHter,  unlesH  the  name  of  such  servant  be  tintt  registered  in  the  ofliee  of  tkt-l 
of  Stiito,  und  hy  such  sccreturv  transmitted  to  the  marshal  of  the  district  I 
CongrosH  t<hull  roiiido,  who  shall  upon  receipt  thereof  affix  the  same  in  mmi 
place  in  bis  offi(te,  whureto  all  ])e]>floii8  may  resort  and  take  copies  without  fee«i 

It  is  observable  that,  while  both  tlie  English  and  American  statutes  prohibi 
of  arrest  of  the  person  or  attachment  of  the  goods,  neither  of  them  forbids  tta 
mens,  ho  familiar  to  l>oth  codes.   It  is  unnecessary  to  suppose  that  this  materUI 
wai«  unintentional.   '*  It  may  be,"  remarks  Mr.  C.  J.  Ingersoll,  (4  American  Law  1 
*'that  the  summons  wiis  deemed  a  harmless  measure  agamst   persons  noi 
aecording  to  legal  fiction,  when  procee<led  against ;  against  whom  thcrefon  J 
would  be  of  no  avail  there,  and  no  more  available  as  the  foundation  of  fre^  BOii 
them  elsewhere.    As  the  commencement  of  an  action  to  lead  to  any  profitobl 
summons  is  incomjuitible  with  privilege.''     It  is  agreeil,  however,  on  all  handi 
privilege  does  not  rest  on  the  statute,  but  on  the  law  of  nations,  the  statute  onljM 
tain  ])ena]tit>s  to  .secure  its  observance.     A  minister  is  therefore  as  much  priTib 
the  sen'ice  of  a  summons  as  any  other  writ.     It  is  laid  down,  however,  by  mti^ 
writers  that  the  exeni])tion  from  the  juiisdiction  of  the  local  tribunals  and  v 
does  not  ajtply  to  the  mnifntunin  jurisdiction,  which  may  be  conferred  on  those 
hy  the  minister  voluntarily  making  himself  a  party  to  a  suit  at  law.    Hence  \ 
wa.«t  that,  in  the  constitution  and  laws  of  the  United  States,  jurisdiction  is  ooH 
the  federal  courts  in  all  suits  brought  by  ambassadors  or  other  public  ministen 
in  such  suits  and  ]irocee( lings  against  ambassadors  or  other  public  ministen 
of  law  can  have  or  exercise  consistentlv  with  the  law  of  nations.    Const.  U.  S. 
8.  2.     Act  of  Sei)t.  24,  1780.    (1  Stor>',  58.) 

The  exemption  extends  to  the  goods  and  chattels  of  a  public  minister,  boti 
proj)erty  possessed  by  an  ambassador  in  his  private  capacity ;  nor  does  it  exteo 
m  trade.  According  to  Bynkershoek,  if  on  petition  a  sovereign  will  not  o 
ambassador  to  satisfy  his  cre<litors,  their  remedy  is  by  suit  in  the  courts  oi 
countr}',  or  by  action  in  rrrn  where  he  j>ossej*ses  proj^erty  not  privileged  aim 
allows  that  form  of  i)nH'eeding.  The  act  of  Congress,  however,  expressly  prohil 
ment  of  goods  and  diattels,  without  drawing  any  distinction  between  such  u 
not  ]>rivileged:  and  as  to  debts  due  the  minister  and  real  property,  though  I 
the  statute  so  far  as  penalty  is  concerned,  it  is  difficult  to  avoid  the  concluAon 
are  within  the  intent  and  spirit  so  far  as  illegality  is  concerned. 

In  1844  a  controversy  arose  between  Prussia  and  the  United  States  in  reg 
riglit  of  a  lundlonl  to  seize  the  goo<ls  of  a  )>ublic  minister  for  the  rent  of  a  he 
he  liad  leased.  The  act  of  Ongress  of  171K)  expressly  prohibits  such  distrese.  . 
foreign  ministers  in  this  country,  therefore,  as  long  as  this  law  exists  there  wc 
question.  But  of  courso  that  act  is  in  that  respect  merely  expressive  of  thee 
framers,  and,  though  it  could  be  deciderlly  urged  against  us,  cannot  be  plead 
favour  as  evitlenoe  of  what  is  the  law  of  nations.  The  proprietor  of  the  nooi 
tlie  l.'nited  States  minister  at  IWrlin  resided  claimed  the  right,  under  on  lit 
Prussian  code,  of  detaining  tlu*  goo<ls  of  the  minister  found  on  the  premisM 
piration  of  his  lease,  in  orfler  to  secure  the  ]>ayment  of  damages  alleged  to 
account  of  injuri<'s  done  to  the  house  during  the  contract.  The  PruesUui  gi 
(^ntende<l  that  the  genend  exemption  under  international  law  of  the  pcnoni 
of  foreign  ministers  from  the  local  jurisdiction  did  not  extend  to  this  case, 
right  of  detention  was  cn^ited  by  the  contnu^t  itself  and  by  the  legal  eflfect 
by  the  local  law.  Of  course  the  princi))Ie  of  this  decision  includes  the  eeee 
for  rent.  The  <'ontroversy  in  question  was  terminate<l  as  between  the  parties! 
prietor  of  the  house  restoring  th<*  etlet'ts  which  had  bcK^n  detained,  on  the  pi 
reasonable  compensation  for  the  iigury  done  to  the  premises.  The  correspon 
minate<l,  however,  without  either  party  yielding  its  opinions;  so  that  it  etJ 
an  open  question.    The  whole  negotiation  ha.s  been  ably  reviewed  by  a  die 


I>erson  shall  iLssimlt,  strike,  wound,  im]>rison.  or  in  any  other  manner  inflract 
nations,  hy  otlering  violence  to  the  ])erson  of  an  ambassador  or  other  publii 
such  person  so  otiending.  on  conviction,  shall  be  imprisoned  not  exceeding  t 
and  fined  at  the  discretion  of  the  court. — Suarswood. 
1»8 
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iMerH  AS  from  orimiiial  motivos  advise  or  conclude  any  treat v, 
I'unJrt  l»e  judi^i'd  to  derogate  from  the  honour  and  interenl  ut' 

nnu*  |irin(*i|de.  the  kin:;  has  alsf)  the  nde  pn*n>;^Uive  of  makin^r 

For  it  iti  hi'ld  hy  all  the  writorn  on  tlie  law  of  nature  and 
"iirht  (if  niakinir  war.  which  hy  nature  Huhnisted  in  every  indi- 
•  hy  all  firi Villi*  ]i«*i-Ni»nM  that  cnhT  int«»  H>cioty,  and  in  veHted 
i«>wcr:(</)  and  this  riidit  is  ^iven  ii|»,  not  only  hy  individuals, 
rntin*  InhIv  of  )ieo]tU\  that  are  under  the  dominion  of  u 
uhh  indcfil,  Im*  rxtrmiely  im]iro|K'r,  tliat  any  numhcr  <»f  huIi- 

thi*  |H»wi'r  of  hindin^r  the  su]»ivme  ina^iM rate,  and  putlin;; 
ill  in  a  ^tal«'  of  war.  \Vliatcv«*r  hostilities  therefore  may  l»e 
ivatf  citixi'iis,  the  htate  ou^ht  n<»t  to  he  atleeted  therehy ; 
I  jii^niy  iln'ir  ]ir«M-ee«iin;;s.  and  therehy  liecome  partner  in  the 
thori/ed  viilunteri*s  in  vioU*ner  an*  not  rankecl  amon^  o|K*n 
n*a?tii  likf  ]>iniTe>  and  nddMTs:  aeef)rdin«;  to  that  rule  of  the 

A I  ,^«//»/  ffut   /c./ii.-i.  #/i/f  tfuihu.'i  /I'lW,  puhdrr  htllum  titrri'vhnuit : 

*y.ni  /../.**  .v»//.f.  And  the  reason  whiih  is  ^iven  l»y  r*.»-^ 
■eordin-r  l-i  the  law  of  nations,  a  denuneiation  of  war  ^ 
ri*i-<"!c  the  actual  <-oinni«'iireMieiit  of  lio*ttilities.  is  n<»t  ho  much 
lay  I'l-  |»iit  MjMHi  hi-  iTuapl.  <  whi«-h  is  matter  mtherof  nm^na- 
,  hut  th;it  it  mav  he  eertaiulv  eh>ar  that  the  war  is  n«»t  under- 
»er-Mii^.  hut  hy  t!ie  will  of  the  whole  Community,  whose  ri^ht 
ii'«  e:i^«>  irMiiNttTn-d  to  tlie  supreme  mai:isti*ate  hy  the  funda- 
i-iriy.  S  I  tliat.  i!i  i»i*der  to  makt*  a  war  conipletely  etfeetual, 
(h  u-  ill  KiiLdaiid  that  it  he  ]»uhlirly  declared  and  duly  pn»- 
in.''<*  aiithiirity;  and.  then,  all  parts  « if  Isith  the  (*<»ntendin;^ 

l(iL'h«-t  t«»  tlie  lowest,  ai-e  hound  hv  it.  And  whenever  the 
•iriniiiii::  a  national  war.  there  al-^o  mu-t  i*e«*ide  the  right  of 
Mi\\ir«>t  iiiakiitL;  peace.     And  the  >«;iine  ch«-ck  of  pari  i  anient  ary 

inip?"j»i'r  ••!•  iiiL:i'»i"i"ii"«  conduct,  in  hi—innintr.  c<iiiducting.  t»r 
«»!ial  \\;ir,  i-in  L'»'ii«ral  ^ntlicirnt  t«i  re-train  the  niinistei>  of 
want«»!i  up  iniiiT-ioiis  exertion  tif  tlii*^  i;r«"at  ]»n'n»ir.itive. 

•  h  !av  til"  makiiiir  war  mav  "^omrtinn  •«  U»  •letrimental  to  indi- 
'  !*nth"r«il  I'V  ileiireiiiitittim  tifm  I«»rei::n  pMtrntate?*.  our  laws 
e«!*  :tr!ii'"l  iIm-  -uhjri-t  wit!i  ]M«wer-  t'»  impel  the  prerogative, 
nini-tir-*  «•!'  ll.i*  cn»\\n  to  i'^^^ue  leth-r-  nf  ntanpte  and  reprisal 
I;  tl»«'  pn  r^j-at '\ ••  i.f  i;rantinLj  whiih  i-  i^-arly  relate<l  to,  and 
•m.  :l.at  ••ilnr  i-f  maKiii;:  war:  thi-*  l-eiuir.  iiidee«l,  only  an  in- 
i<i<«ti!irii>o.  ai.d  ireneraily  iiiilim;  in  a  turmal  deelanition  of  war. 
:rrant:d«Ie  hy  tlie  law  ot"  naiioiiH.,  Ai  w  henev«'r  the  suhjeets  of 
re -•'id  an«i  injfiri'l  hy  those  ot  anoihi-r.  and  justice  is  denied 
khi'h  till'  ii|ipri'-'"'r  heloiii;-.  In  thi<  i-aM*  letters  of  manpie 
!•*  ii-»i  •!  a-*  ->vii..n>  nioii-.  and  -iirnitViii;;,  the  latter,  a  takim;  in 

•  •  •  • 

r.  the  jia-sii,:^  tin-  tr«»niirr-  in  tirdiT  to  >ucli  taking  i/i  may  U» 
to  -iM/.i'  tin-  iMMJii^  i»r  ;;iH>i|^  of  t!u«  suhjeets  of  the  otVending 

itioM  "hi-  made,  wherever  they  happen  to  U»  founti.  r».»-n 
ii-t-  :ii  "i"  ri-pri-a!'*  >ei  ni-  dietated  hy  nature  herself;     *■   -*  * 


■. ; '  ^   J  !■.  :■  >•  I.  :  •  n  :  ■    ..   J  V  4. :. 

;!•  .•  1' ifii«ii .  II'. -Vi'Mi 


f  ill.  t'li.r.ij  <t.it.-.  h.n.'  |...\viT  **  iti  lifil.in*  war.  ^nint  h-tler*  of 
.  ai.'l  III  .-.U-  mlf*  i-oii.  ern.iii:  e.i|tni«-»  nn  l.md  :ind  wiiter."  '^^»n*t. 
II*  rri«:i<>!ii  hi*  ]"*w«r.  "  t.y  iiii*!  \\\l\\  tin*  Hdviec  and  eon-teiit  of  tht* 
•■airt*'.  (  T'  \idt-<l  t\«o-tliird-  I't'  thi*  "enjiiiif**  j'fo-M'nt  e<»n«'ur."  i!l»id. 
•  I  oil -Tif.il  ii>n.  iind  ill**  l:i\v<i  I  it'  the  t'nit«i|  States  \^hii*h  fihiill  )••• 
!))f<  ..f.  .ii.d  .ill  ti'Mt:*--  ;iri<li>.  'If  \\lil<  h  •»)i:ill  U*  iiiiide.  liudt^r  tht*  Ali- 
■•l  M  I?.  •.  -ii  iM  !•••  ill*  -11)  Ti'io"  l.iw  m|'  tlit>  hiiiii :  iiml  tli««  judtfe- in 
Ixiiiixl  tli*r<-l>\.  :>ii\  tiiin.'  in  tin'  i-Mn*iitiiti<in  i>r  l.iw«  of  unv  Scat*: 
ri!h-l    i:  l:ii.»:.  ■      ll«id.  :iil.  ••.  ;».  'J. — Su.iR^Wui.iK 
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for  which  reason  wc  find  in  the  most  ancient  times  voir  notable  instanc 
it.(//i)  But  here  the  necessity  is  obvious  of  calling  in  the  sovereign  powi 
detenu i no  when  reprisals  may  be  made;  else  every  private  sufferer  \i*uuU 
judge  in  his  own  cause.  In  pursuance  of  which  principle,  it  is  with  us  ded 
by  the  statute  4  Hen.  V.  c.  7,  that,  if  any  subjects  of  the  realm  are  oppresHted  i 
time  of  truce  by  any  foreigners,  the  king  will  ^rant  marque  in  clue  form 
that  feel  themselves  gneve<i.  Which  foiTn  is  tlius  directed  to  be  observed 
sufferer  must  iii*8t  apply  to  the  loi*d  privy-seal,  and  he  shall  make  out  Icttl 
request  under  the  privy -seal;  and  if,  after  such  request  of  satisfaction  be  l 
the  party  required  do  not  within  convenient  time  make  due  aatisfuction  or 
tution  to  the  party  grieved,  the  lord  chancellor  shall  make  him  out  ietti 
marque  under  tlie  great  seal ;  and  by  virtue  of  these  he  may  attack  and 
the  prnperty  of  the  aggressor  nation  without  hazard  of  being  condemn 
a  robber  or  pirate.'* 

(«>  8c>c  tho  ncctiunt  ^vt^n  >>y  Ne»tor.  in  the  elfrenth  book  Nelena,  uid  fur  debta  da^  to  miiay  prhmt^  mljic 

of  the  lliinl.  of  thi!  n't>ri»:<lM  iii;ii]i>  l.y  hiuiM'If  un  the  Kim-Lid  I'yleun  kingrtmn:  out  of  which  louiy  the  kiii(  to 

n  itinii,  fnnii  whiun  he  Umk  ii  multitude  of  cattle,  nn  a  iiati»-  hundred  heiid  of  cut  tic  for  hUi  own  drffltiiKl,  ■; 

faction  lur  a  {irizc  won  at  the  Lliiin  guiucs  by  Idjt  father  were  equally  diTided  Mmmg  the  octaer  cnditon. 


"Tht>  Statute  of  Hon.  V.  m  confined  to  the  time  of  a  truce  wherein  there  is 
prcB8  niiMition  that  ail  marques  and  reprisals  Hhall  cean^e.   This  manner  of  granting 
of  inaniue  I  conceive  has  long  hecn  disuE^ed.  and.  according  to  the  statute  of  H< 
could  only  ho  prantod  to  persons  actually  aggrieved.     But  if,  during  a  war,  a  i 
without  any  commission  from  the  king  should  take  an  enemy's  ship,  the  prize  woi 
he  the  i>roperty  of  the  captor,  hut  would  be  one  of  the  droits  of  admiralty,  and 
l>elong  to  tlte  king,  or  his  grantee  t)ie  admiral.    Garth.  399.  2  Woodd.  4331     The 
to  encourage  merchants  and  others  to  fit  out  private^^rs  or  armed  ships  in  time  i 
hy  various  acts  of  parliament,  the  lord  high  admiral,  or  the  commissioners  of  the 
ralty,  are  empowered  to  grant  commis8ions  to  the  owners  of  such  ships;  and  tb< 
captured  shall  he  divided  according  to  a  contract  entered  into  between  the  ownc 
tlie  ca]'tain  and  crew  of  the  privateer.    But  the  owners,  l>efore  tlie  coninitsi«ion  is  gi 
shall  give  security  to  the  admiralty  to  make  comj»enpation  for  any  violation  of  1 
K'tween  th<^se  j)Owers  with  whom  the  nation  is  at  j)eace.     And.  by  the  24  Geo.  Ill 
they  sliall  also  give  security  that  such  armed  ship  shall  not  be  employed  in  smn 
Tiie^e  commir'sions  in  the  statutes,  and  upon  alt  occasions,  are  now  called  let 
mar(|ue.   *J1)  (jt-o.  11.  c.  84.    19  Geo.  III.  c.  07.    Molloy,  c.  3,  s.  R.     Or  sometimes  tb 
of  the  admiralty  have  this  authority  by  a  proclamation  from  the  king  in  council, 
the  case  in  Dec.  IT^^O,  to  empower  thorn  to  grant  letters  of  marque  to  seize  the  s 
the  Dutch. — Christian. 

If.  during  war,  a  subject  without  a  commission  from  the  crown  should  t 
enemy's  ship,  the  priz*>  would  belong,  not  to  the  captor,  but  to  the  soTer«*i(m.  oi 
admiral  as  his  grantee.  In  order  therefore  to  encourage  the  fitting  out  of  arme 
in  time  of  war.  the  lord  high  admiral,  or  the  commissioners  of  the  admiralty, 
tlu>rized  by  several  statutes  to  grant  commissions  to  private  persons  fitting  out  suci 
which  are  tln-nee  railed  ]»rivate<'i's.  The  )irizeH  captured  by  such  vessels  are  < 
aecoriling  to  tlie  contru<-t  entered  into  between  the  owners  and  the  master  and  « 
the  privateer:  but  tlie  crown  h«s  still  the  prerogative  of  releasing  any  prize  capti 
huch  ships  at  any  time  j^reviously  to  cond«*mnation.  Tetters  of  mnrque.  as  thei 
mission's  are  calle<i.  are  valifl  only  during  the  war,  and  maybe  vooatea  either  br  • 
revocatir»n.  or  by  the  misconduet  of  the  parties,  as,  for  example,  by  their  cmel'tT 

The  eonferenee  which  met  at  Paris  in  lS5r»,  after  the  war  with  Russia,  dc 
lal>ours  by  recommending  to  tin*  established  goyernmenti^  of  the  world  the  entir 
tion  of  tlie  system  of  privateering,  antl  that  in  time  of  war  neutral  flags  and 
gootls  should  be  inviolable.  Tlie  conference  was  of  opinion  that  the  abolil 
privateerinir  and  the  ac'knowle<lgm«*nt  of  neutral  rights  were  alike  desirable  anc 
sary  for  im]irnving  rmr  system  of  war  and  bringing  it  into  hannony  with  the  id 
princijile<  of  modern  civilization.  This  proclaimed  opinion  of  several  of  th 
jK>wers  of  Kurop<»  may  therefore  lend,  ere  long,  t/>  treaties  by  which  the  prerogi 
the  crown  in  issuing  letters  of  marque  will  become  merely  matter  of  history. — fi 

The  government  of  the  United  States  did  not  resjx>nd  favourably  to  this  prop 
the  confc'rence  of  Paris.  Tlie  Secretary  of  Slate,  William  L.  Marry',  proposed,  h* 
what  would  still  more  bring  tlie  system  of  war  into  harmony  with  the  ideas  ax 
<'iple«  of  modern  civil izMtiiui.  and  at  the  same  tim«»  be  more  just  to  statea  not  poi 
a  powerful  public  marine. — the  entire  immunity  of  private  property  on  the  oeei 
rapture.  Such  has  l^ng  been  tbe  <><tabli«luMl  law  <if  war  in  regard  to  property  o 
find  there  exists  no  reason  whv  it  fe^hould  not  be  extended  to  maritime  warfture.--^BA 
SOO 
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ri  exactly  thi»  saino  rtmnon  Rtan^M  the  prompt ive  of  panting  Rafe- 
Miili*iUi  whirli.  I>v  Uio  law  of  nuti(»iis,  no  inonihcrof  oiio  s(H.'ietv  ImH  u 
ini.lo  iiitf*  iiiioihi-r.'*  Ami  tlion-forc  Purti*inlurf  verv  juHilv  roHolvon/n) 
■It  ill  tlu*  ]M»wi*r  of  all  >tat<.'rt  to  take  Mich  ineaHurcH  al>oiit  tho  adniiH- 
aii:;«T«*  a-  th«*y  think  convenient ;  those  In'in;;  ever  excepted  who  arc 
ihf  roa-.t  hy  iii'i'r--iiy,  or  hy  any  i-aiise  that  deser>'eK  j»ity  or  (*onipaH- 
at  trihi«rni-**<*  i<*  •^liowii  hv  our  laws,  not  onlv  tf>  foriM^rnei's  in  distruHH, 
i|K-:ir  will  II  uo  4-«iiiic  to  speak  of  Hhipwrceksj  luit  with  n*;;ar(i  also  to 
•li*!!  oi  ^t^ail:r^p*  who  i-onie  KixHitaneoiiHly.  For  ho  lon«^  as  their 
ititiUf*  at  p«:ii  r  with  oiirM,  and  they  tlieniselveM  l>ehave  peaceahly, 
iiidt  r  'ihf  kiii:r'-  protft-tion.  thoii;;h  liahh*  to  1k»  nent  home  r«.>|*^l 
the  kin  J  •»«i"»  «Mra''iiin.  Hut  no  HuhjtM-i  of  a  nation  at  war  '- 
u.  h\  t'lf  lavi  i>t  iiaiiohs,  cf»inr  into  the  realm,  nor  can  tnivel  hininelf 
.ii:!»  *r.i*.  <»r  •««nl  hi>  ;;i»oiN  or  nien'handisc  from  one  pla«*f  to  another, 
iii;;>r  <'t  U:iii;  -i  l/.ci|  jiy  dur  suhjo<*tM,  unleH*%  he  has  letters  of  Kafe-<'<»n- 
ii.  I'X  'hvi  r*  ainii-iit  statutes,i</)  mu>l  l>e  ^raiiti*<l  under  the  kin^'n 
ah'i  •  iipiiii'il  in  rhantcry.  or  eUe  are  of  no  etfeet;  the  kin:;  heiii^  sup- 
U-'-t  jiid:;*'  t>f  -^ni-h  i-inrr^i'iicies  as  may  (U'ser\*e  exception  fit  mi  the 
V  ft  arm**.  Hrit  pa****ports  niidi*r  the  kind's  sitrn. manual,  or  licenses 
nih:i««aiir-  al'roaii.  are  now  mon*  usually  ohtained,  and  aiv  alio  win  1 
pial  \aiilil\  .'' 

thr  law  iif  Kii Inland,  as  a  <Mimmen-ial  country,  pays  a  very  parti«-ular 
|i.r«  i::ii  ni«n  haiiiH  iii  innuiiienihle  instances.  One  I  cannot  omit  to 
that  I'V  hi'i'jii't  i.irf'iif)  it  is  pn»vidi'd.  tinit  all  merchants  (unless 
r<ihihit<'«i  hihip-haiid  •  ?*hall  havr  sat'e-conduct  to  fh*]>art  from,  to  come 
rrv  in.  and  X*»  :;<•  tlirtni^li.  Kn^^land.  tnr  the  exen-ise  of  merchandise, 
y  uiiivas«iiiahl*>  imp' »«t*«.  except  in  tim«*  of  war:  and,  if  a  war  l»reaks  out 
•*  aii<t  till  ir  rKuntiy.  thty  shall  he  attached  (if  in  Kn^land)  without 
imI\  i.r  l:oi*I<«,  till  the  kin;;  or  his  chief  iustieiar\'  l>e  intorined  how 
.iiii'«  are  tnafi-d  in  the  land  with  whieh  we  are  at  war;  and  if  ours 
u  tliat  lan<i.  lie-v  •^hali  he  M'eure  in  nurs.  Tlii<«  seems  to  have  heeii 
mi'  of  i*>{iiiTv  anion:;  all  the  nort)i«-rri  nations;  t'nr  we  learn  fntin 
:.  7  tlial  it  w  a-  a  iiiaxiin  aini'iii;  the  ti'»lhs  and  Sweijes,  "YrMm  ttgem 
^-  * ,  .,..;■,./, I/,  ///...  fn,n,i„u.y"  Hut  it  is  somewhat  extnn»rdinarv,  that 
.\\'   :■-  ;i.i  a  iilae»-  in  tn't/hft  «»ir/i/,  a  mere  interior  tr\*atv  hetweeii  tlic 

.      >n.i.\l   .    •.    :)•  ll'ii.  \  I.  ^.  1.  n    /*  ,hr»  AW'iii. /.  .T.  r.  4. 

.,.  r  ..'  « •.  uj'.'  -^    \ji!l  .'.«».  IT'.'O.  «.  'JT.  '1  Stiiry'-i   Law-*.  S>*.  •  it  \*  «Miaet04i  tliHl 

•  i  -'.ill  •. .   '.  i'--  .tj:\  -.itt-.,  i.|,i|ii«-i  «ir  jiM-^jH'rt  <luly  i>)itjiintMl  anil  :«*.n4H|  nnih'r 
\     ?  •>.•   fi-.'i  •!  *^:.tr.  -.  *in  li  iMT^'in  *«i  ott'*  ndiii^.  iin  ennvieiiiin.  -liall  Im»  ini- 

•  ix   ••  i  t.j  tli»."    \..ii^.   :ind  tini'd  at  tin*  di*ereii'«n  i»f  th»»  eiuirt. — SiiaR!^ 

,ti  r  .'t  « ".  ii.T*--  .lulv  i».  IT'*'*.  1 1  Sii>ry*-  hiw-.  'rjl.i  it  i*  onjietinl  ih;if  in  Cii-o 

•  •■Ti  * !t«-  1  ':.''-i  '^;.iif'>  iiipl  liny  liir*'i;:Ti  n:tti<>n.  and  in  r.i**'  nf  artuid  i^r  tlireiit- 
■  f.   .1.1  fi  i*  ■.-■  i  iti.'t-ij-.  •{•■iii/i'ii-*.  or  •u^'ji't-t-  mI"  ilif  !iii«tih*  iiiiti'iii  airinl  tour- 

•  f:  i  -•;  *-«.t:d<    ii'T   .t«  triillv  n.iuir.ili/i-d.  oli.iil  \»'  li;iMi*  t*>  )h^  a}>|>rt*hfntliN|.  ro- 
•iril.   iT'l   r»'jj'\i'l  .I-*  .ilit'H  ••ii»'n»i««'.      And  iIm-  Pre-iileiit  i-*  JMitli'TJ/ftl  hv 


-!..tii  ■••   :'.ij!j|  I ;iry  :ii  tin*  pn  iiii-f-  nn«l  Jor  tin-  jiuMn-  -.if»*!y.     It  pn*- 

\*-r    Mill   ^11  )i    i):*  ijo   n«*i   iN-rnir  «)iir>;f  il'h'  uith  ui-tii.il   li'>«tility   nIiuII   l<e 

f     I  !  :iii-  :■•  »■•  •ii'>\«'  -tipiiI.ittHl  in  any  ••xi-Tin;:  triMtv  with  tin*  n:iM"n  !«»  wlijfli 

n  !  ..?  Jiilv  ••.  I  •'I 'J.  'JSn»ry'*  Law*.  I'JT'i.    *»r.  wli»^n  Hi'^n-h  tPMiv  ••xiit-*. 

!!•  n,.iv  :i-i  •■»!  *:i\  ;»ii»l  'h'*  l:iri*  -ni'h  rtM-tiim^lf  {ini«*  n?»  inuy  Ih»  fi>n«i«i«*iit  witli 
.if>!\  .ii'l  ii* -T'liiij  fii  tlif  4lii-iatt*«of  liMiiianitv  iitid  iiatioiia)  hii«|'ii.ditv.  All 
»•  ••:  K«*«i«'ral,  AT*'  aiithi>riz>-d  U*  earry  thf  provioif»n«  of  thi*  law  into  ••tlivt. — 


SOI 


260  OF  THE  EIGHTS  [Bo 

king  and  his  n.atural-bom  subjects;  which  occasions  the  learned  Moutan 
**^ril  ^^  reniark  with  a  degree  of  admiration,  ''that  the  EnglUh  have: 
J  *tho  protection  oi  foreign  merchants  one  of  the  articles  of  their  MB 
liberty. "(r)  J^ut  indeed  it  well  justilies  another  observation  which  Im 
made,(^s)  ''that  the  English  know  better  than  any  other  people  upon  I 
how  to  vahio  at  the  same  time  these  three  great  advantages,  religion,  lit 
and  commerce."  Ver^'  diftorcnt  fn)m  the  genius  of  the  Koman  ])eople;  w 
their  manners,  their  constitution,  and  oven  in  their  laws,  treated  commfli 
a  dishonourable  employment,  and  j)rohibited  the  exercise  thereof  to  perM 
birth,  or  rank,  or  fortune  :(f)  and  equally  different  from  the  bigotry  € 
canonists,  who  looked  on  trade  as  inconsistent  with  Christianity,(M)  and  \ 
mined  at  tlie  council  of  Molti,  under  pope  Urban  II.,  a.d.  1U*J0,  that  it  wa 
possible  with  a  safe  conscience  to  exercise  any  traffic,  or  follow  the  proi 
of  the  law.(ir) 

These  are  the  principal  prerogatives  of  the  king  respecting  this  na 
intercourse  with  foreign  nations;  in  all  of  which  he  is  considered  as  the 
gate  or  representative  of  his  people.  But  in  domestic  affairs  bo  is  oonti 
in  a  great  variety  of  charactei-s,  and  from  thence  there  arises  an  ftba 
number  of  other  prerogatives. 

I.  Fii'St,  he  is  a  constituent  part  of  the  supreme  legislative  power;  a 
such,  has  the  prerogative  of  rejecting  such  pnn'isions  in  parliament 
judges  improper  to  be  passed.  The  expediency  of  which  constitutic 
before  been  evinced  at  large.(.7')  I  shall  onl}'  further  remark,  that  the  k 
not  bound  by  any  act  of  ])arliament,  unless  he  bo  named  therein  by  s])CGi 
particular  words.  The  most  generril  words  that  can  bo  devised  ("any  ] 
or  persons,  ho<lies  politic  or  coqionite,  &c.")  affect  not  him  in  the  k 
*';p->n     *they  may  tend  to  restrain  or  diminish  any  of  his  rights  op  intere 

"*  "J  For  it  would  be  of  most  mischievous  consequence  to  the  public, 
strength  of  the  executive  power  were  liable  to  be  curtailed  without  it 
express  consent,  by  constructions  and  implications  of  the  subject.  Yet, 
an  act  of  parliament  is  exjiressly  made  for  tlie  preser\'ation  of  public 
and  the  suppression  of  public  wrongs,  and  does  not  interfere  with  th 
blishcd  rights  of  the  crown,  it  is  said  to  bo  binding  as  well  upon  the  k 
upon  the  subject  :(j)  and,  likewise,  the  king  may  lake  the  benefit  of  ai 
ticular  act,  though  he  be  not  named. (/?) 

II.  The  king  is  considcre<l,  in  the  next  place,  as  the  generalissimo, 
^v^l  in  military  command,  within  the  kingdom.  The  great  end  of  80< 
to  protect  the  weakness  of  individuals  by  the  united  strength  of  th 
munity  :  and  the  princi])al  use  of  government  is  to  direct  that  united  si 
in  tlu*  best  an<l  most  effectual  manner  to  answer  the  end  proposed.  Hon< 
government  is  allowed  to  be  the  fittest  bf  any  for  this  purpose:  it  followi 
fore,  from  the  very  end  of  its  institution,  that  in  a  monarchy  the  military 
must  be  trusted  in  the  hands  of  the  prince. 

In  this  capacity  therefore,  of  genenil  of  the  kingdom,  the  king  has  t 
power  of  niising  and  regulating  fleets  and  armies.  Of  the  manner  ii 
tlicy  are  raised  and  regulated  I  shall  speak  moi-e,  when  I  come  to  oonsi 
military  state.  We  are  now  only  to  consider  the  prerogative  of  enlist! 
of  governing  them:  which  indeed  was  disputeil  and  claimed,  eontrarj 
reas<jn  and  precedent,  by  the  long  ])arliament  of  king  Charles  I.;  but,  U' 
restoration  of  his  son,  was  solemnly  declai*ed,  by  the  statute  13  Car.  II. 
1)0  in  the  king  alone:  for  that  the  sole  supreme  government  and  oomn 
the  militia  within  all  his  majesty's  realms  and  dominions,  and  of  all  lb 
sea  and  land,  and  of  all  forts  and  places  of  8ti*engthy  ever  was  and 


(")  Sp.  L.  2n.  13.  (•^  Fol^a  Jit  pantttnHa  [IdM]  4 

(•)  niid.  'A\  4.  «W  n^/utidi  wm  rrcnftf.  fnv  mm  pmiHM  w$i  1 

(*)  iVii//i/trjrr«  itntalihuK,  H  htmfmrm  lur*  rtrntfrit'tinn^  rt  M'>n  pnrmM.    Aft.  fUncif.  aprni  JSarom,  C  UL 

piitrimoHio diliitrfJi,  jmthu iiaum  urbihus  nurrimuHtum  tjrr-         (*)  (1).  2,  ptiice  IM. 

<nv  pfihiUmtif.    f.  4,  Ki,  3.  Ji''^  11  Hep.  74. 

(•)  fffrntfi  mrrrahirn'jr  nut  ntinqtMm  juntfti  PfnplotYrr:  H         (•)  Ibid.  "1. 

idtn  nuUttt  Cfm'jitinnu*  thb^  f%M-  mnrr.itnr;  ittit  «i  votuerit         (•)  7  Kcp.  32. 
p,  pryicttftur  de  ccdetia  Dti.    JJtcret.  1,  8^  11* 
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•1  ri;rht  of  lii.H  mnji'Bty,  and  his  royal  predoccsAOra,  kings  and     r*oa9 
Kh^hind ;  and  that  b«>tli  or  uithcr  houbo  of  pari iu incut  cannoty     ^  ** 
tM.  prt'tonil  ti>  the  Manie.^ 
ktut«*.  it  iH  uhvioiirt  ti>  olison'o,  extcnd^^  not  only  to  fleets  and  armies, 

>  fi»rtf«,  and  otluT  pluoi'.H  of  xtrenfrtli,  within  the  rt^alm;  the  sole  pre- 
A  well  of  cnt'tin^,  an  manning  and  ^>vernin^  of  which,  kH*lon^H  to  the 
%  rapacity  of  ifonoral  of  the  kin^lom:(/')  and  all  landn  were  fonnerly 

a  tux.  for  liuiMin^  of  castli'rt  wherever  the  kin^  thought  proper, 
•neiif  the  thri-e  thiM^H,  fn>ni  contributing  to  the  performan<*e  of  which 
were  exenipt«t|;  and  theri*tore  calliMi  l»y  our  Saxon  ancestors  the 
TJi^ttus  :  M\  ji*'itttA  rrjM initio,  ardit  cofuftructio^  rt  exf^fditii}  contra  hastem.(c) 
thrv  wrn*  called  u|Hin  to  ilo  ho  often,  that,  as  Sir  h^lward  (*oke  from 
iv«urf'4  UH.(./;  there  were,  in  the  time  of  lien.  II.,  1115  castles  sulwisU 
irlaiid.  The  inconveniences  of  which,  when  granted  out  to  private 
le  l.inlly  harouH  of  thorn?  linics,  was  severely  felt  hy  the  whole  king- 

a-*  William  <>f  Newhurgh  remarks  in  the  reign  of  king  Stephen, 
l;i.;/'.f  tf^inditmin'Mln  tut  nyrA  rrl  jMftiuit  tyninhi,  quot  Juinini  raMtfllt^rum  :** 

>  trii  hy  no  Ml*  nion*  smhihly  than  hy  tw«»  hucci'cding  princes,  king 
kill;;   Henry  III.     And,  therefore,  the  gn^atest  part  of  them  U'ing 

I  in  till*  humns'  wars,  the  kings  of  atter-times  have  heen  very  cautious 
:;  liii-ni  l<»  he  rchuill  in  a  fortitied  manner:  and  Sir  Kdwani  Coke 
Mn.  '  •  that  no  suhject  can  huild  a  cattle,  or  houHC  of  ntrength  em- 

oth-r  t'orln*"*'*  di'fcn-ili|«.,  without  the  licenne  <»f  the  king;  for  the 
ii  h  iiiiL'ht  i'ii<*iii\  if  every  nnin  at  his  pIcaMire  might  <ii>  it. 
ily  II I X '11  tin'  -ahic.  and  partly  u|H>n  a  ti'^cal  tiuiiiilation,  to  secure  his 
'«'iiui'.  that  I  hi*  kini;  Un^  the  *pren»gative  <>f  ap|Hiinting  jntrts  r^.uii 
>,  nr  ^iK-h  plai-r**  tiiily.  fiir  persons  ami  merchandise  to  pass  ^ 
:it  •*f  till*  realm,  a<*  lie  in  his  wisdom  sees  ]>rii|N*r.  By  the  feodal  law 
•If  rivi-r>  ari'l  havi'ii**  were  computed  amoinr  the  r»"7«i/i'ii.(/)  and  were 

th«-  -iViriiLMi  oi"  the  >tale.     And  in    Knjrland   it   hath  alwavs  heen 

aT    Ti..-    kih:;   i*.   I«inl  i»f  the  whole   ?*lion«., ,/ ■   ami   liarticularlv  is   tlie 

•I    till'    {Miri^   and    liavi-ii'^.   wliirli   are   tlie    inlet**    and    gates   of   the 

ah' I   ilii-n  I'ltre.  >«>  early  as  the   n*ii:n  **!'  kiii;;  Jiilm.  wo  tind  ships 

till-   k,i.L:'<*  Mtli'-rr'*  tor  piitiiii:;  in  at   a  plaee  that  was   not  a  legal 

*hi  «.f  i'Lr.il  |Hirt«*  Were   undouhiedly  at   tir>i   a*'>it;iied  hy  the  crown; 

a*  h  ••!   (l.«-ni  a  emirt  oi' ]i4irtiiiot«'  i<*  ineiiimt.- ,/ •  the  juri'^dietion  of 

«i  :'-'.i  lr»»ni  the  roval  a'ith'»ritv:  the  ifnit  j-»rf.s  of  the  w»a  are  alsii 

».  a^  ui  II   kn«>\vii  and  i-^iahli>hed.  hv  >iatute  4  Heii.  IV.  c.  'Jo,  which 

■ 

the   i.iniihi;  rUi'wlii'rf  under  pain  of  <  onti^i-atitin :  and   the  statute 

I  ret-lifo.  thai  the  trantiuT^e  of  lading  and  discharging  had  In^en  i'rv- 
unti'il  hv  tin*  erown. 

ui:li  till*  kin^r  lia>i  a  p«iwerof  i;r.uiting  the  t'ranchise  of  havens  and 
he  had  hot  the  pitwt-r  of  re^*umptioii,  or  of  narrowini;  and  continini; 
.-*  ulii  n  itnre  t^**tal<li^hi*d  ;  hut   any  ]N'rMiii  haii  a  rii^ht  to  |iia<l  or  dis- 

nten  handi'*!-  in  any  iiarl  of  the  haven:  wlieri'hv  the  n'Venue  of  the 
a^  liiin  h  MMpaired  an*!  •Iimiiii<*hed.  hy  t'rauilulent  landini;**  in  ohM'ure 
,•  ...rh't'*.      riiii  oiia*i"ntd  l!i«'  siaii»l«>  of  1    Kliz.  c.  11,  and   1.5  k 

I-    II.  i^  n.  v\iii4'h  i-nalih*  the  «'rown  hy  eonimi^'^iitn  to  a.M-«*rtain  tlie 

II  p"rr<*.  and  to  a.H>ii;n  pn»per  wharfs  and  <|ua\  •*  in  each  jxirt,  for  the 
aii'lm^'  and  hiadihi;  of  nifn-hanilix-. 

Liion  uf  iN*;u«jn.^.  lighl-llou^e^.  aUil  !*ea-mark*«.  is  aUo  a  hranch  of  the 

/  J  >••#./  '  ■•.-..    Cra,;   1,1^1  &. 

tavpr    ;..'.  riif'.i'MM    ./«ri/m     Srl4.  ^l*.  f  >.  N.  fl.  )U. 

I*  Iu*. '•.>». 

•  M«l-.«.  Ili*t.  Kich.  Uii. 


t«>«i< It'll t  -li.t!)  I*t«  iN«iniiiiirii|t»r-in-4>)iit«f  of  tlio  annv  nnd  navv  nf  the  United 
of  ttif  iiithti;!  'tt  tli«*  •^••veriil  Stutf'«  wht'M  tuIUnI  into  the  uetual 
wi."     ToiiM.  r.  S.  .irl.  'J.  s.  *J.— .%Su\Ra«i'iiub. 
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king  and  his  natunil-born  subjoct-s;  which  occasions  the  learned  Mout«» 
**'rn  ^^^  remark  with  a  decree  of  admiration,  "that  the  English  have 
-*  *the  protection  of  foreign  merchants  one  of  the  articleti  of  their  ink 
liberty."(rj  Jiut  indeed  it  well  justifies  another  obsen'ation  which  b 
made.(.s)  *'  that  the  English  know  better  than  any  other  people  upon  i 
how  to  value  at  the  same  time  these  three  great  advantages,  I'eligion,  lil 
and  commerce."  Yeiy  ditterent  fi-om  the  genius  of  the  Komun  ]>eople;  w 
their  manners,  their  constitution,  and  oven  in  their  laws,  treated  eomnMi 
a  dishonoura)>lo  employment,  and  prohibited  tlie  exercise  thereof  to  perM 
birth,  or  rank,  or  fortune :(/)  antl  equally  different  fW>m  the  bigotry  € 
canonists,  who  looked  on  tnide  as  inconsistent  with  Christianity ,(v)  and  i 
mine<l  at  the  council  of  Melti,  under  pope  Urban  II.,  A.n.  lUl^O,  tliat  it  wa 
possible  with  a  safe  conscience  to  exercise  any  traffic,  or  follow  tlio  proi 
of  the  law. (it) 

These  are  the  principal  prerogatives  of  the  king  respecting  thia  na 
intercourse  with  foreijrn  nations:  in  all  of  which  he  is  considered  as  the 
gate  or  representative  of  his  people.  But  in  domestic  affairs  ho  is  conn 
in  a  great  vanety  of  charactei*s,  and  fi'om  thence  there  arises  au  aba 
number  of  other  prerogatives. 

I.  First,  he  is  a  constituent  part  of  the  supreme  legislative  power;  a 
such,  has  the  prerogative  of  rejecting  such  ])rovisions  in  parliament 
judges  improper  to  l>e  passed.  The  expediency  of  wliich  eonstitutio 
before  been  evinced  at  large.(.7')  I  shall  only  further  remark,  that  the  k 
not  bound  by  any  act  of  parliament,  uidess  he  be  named  thei*ein  by  8])eci 
particular  words.  The  most  genend  words  that  can  be  devised  ("any  ] 
or  persons,  bodies  politic  or  coq)orate,  &c.")  affect  not  him  in  the  h 
moMi     *they  may  tend  to  restrain  or  diminish  any  of  his  rights  or  intere 

"  "^  For  it  would  be  of  most  mischievous  consequence  to  the  public, 
strength  of  the  executive  power  were  liable  to  be  curtailed  without  it 
express  consent,  by  constructions  and  implications  of  the  subject.  Yet, 
an  act  of  ]>arliament  is  exjiressly  made  for  the  i)re8er\'ation  of  public 
an<l  the  suppression  of  public  wrongs,  and  does  not  interfere  M^ith  th 
blished  rights  of  the  crown,  it  is  saitl  to  be  binding  as  well  upon  the  h 
upon  the  subject  :(c)  and,  likewise,  the  king  may  take  the  benefit  of  ai 
ticular  act,  though  he  be  not  named. (/?) 

II.  The  king  is  considered,  in  the  next  place,  as  the  generalissimo, 
fii'st  in  military  command,  within  the  kingdom.  The  great  end  of  80< 
to  protect  the  weakness  of  individuals  by  the  united  strength  of  th 
munity :  and  the  ju'incipal  use  of  government  is  to  din»et  that  united  8t 
in  the  best  and  most  effectual  manner  to  answer  the  end  proposed.  Honi 
government  is  allowed  to  be  tlie  fittest  bf  any  for  this  purpose:  it  foUowf 
tore,  from  the  veiy  end  of  its  institution,  that  in  a  monarchy  the  militaiy 
must  be  trusted  in  the  hands  of  the  prince. 

Jn  this  ca])acity  therefore,  of  general  of  the  kingdom,  the  king  has  t 
j)ower  of  raising  and  regulating  fleets  and  armies.  Of  the  manner  ii 
they  an*  raised  and  regulated  I  sliall  speak  more,  when  I  come  to  consi* 
military  state.  "NVe  are  now  only  to  consider  the  prerogative  of  enlisti 
of  governing  them:  whieh  indeed  was  disputed  and  claimed,  contrary 
reason  and  jirecetlent,  by  the  h)ng  parliament  of  king  Charles  T.;  but,  U] 
restoration  of  his  son,  was  solemnly  declared,  by  the  statute  13  Car.  U. 
be  in  the  king  alone:  for  that  the  sole  supi*eme  government  and  eomn 
the  militia  within  all  his  majesty's  realms  and  dominions,  and  of  all  fo 
sea  and  land,  and  of  all  forts  and  places  of  8ti*engthy  ever  was  and 

(>■)  Sp.  T^  20. 13.  (•^  F\i1n  it  ptrniffntia  [lafe{]einm  pmitm^« 

(•)  n>i<l.  'J».  n.  rel  nfffdi'ili  m*m  rrctdit.  qum  nm*  pnattiM  tifi  i 

{*)  yiifiilvirrt  nfifr//i'/>iijr,  «/  hnn^rifm  7m<v  rfmrpintng,  n  wm  prmHiUrt.    Act.  OmcU.  apud  Banm,  C  It. 

piilrimnHuntififrfA,  ftrrniriitsum  urbihus  M<Tr*i wNium  rjetr-  (■)  i'h.  2,  psifre  IM. 

crri*  irntAiViNux.    (\  4,  «», :{.  (>'}  11  Kep.  74. 

(•)  H"m't  wrrmt'ir  r»>  tiut  nunqunm  pft^*t  Droptarrrt:  H  (■)  Ibid.  71. 

ideo  nulliix  Chritliiinu*  drbff  e*v  Mifiiih'r;  nut  n  ro/um(  (•>  7  Kep.  32. 

n9€,  prtffieirttHr  de  €CvUiia  Dei.   DtcnL  1,  bK,  11. 
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li*ul'!fi  n:;ht  of  his  miijrMy,  and  hiti  royal  predooe<>80r8y  kingn  and     rmoao 
ii!«  iit  Khicland;  ami  llial  bolli  or  cither  houbo  of  parliament  cannot,     ^ 
Mjifht  til.  ]in*tfn<l  t«i  the  Hanie.'* 

IX-  «CaUii«*.  it  i^  iiliviourt  to  ol>si*r\*o,  extiMids  not  only  to  flectH  and  arm  100, 

biM»  ti»  ftirt«.  and  other  places  of  }«tren;;thy  within  the  realm;  thu  Hole  pre- 

livi*  a»  wfll  lif  enftin^.  an  manning  and  ^overnin;^  of  which,  lH*h)n^H  to  the 

in  hiH  i  apai-ity  of  i;«>noral  of  the  kin^<h»m:(/>)  and  all  hin<lrt  were  formerly 

/<-t    t«*  a  tax.  fur  liiiililin^r  c»f  caHtles  wherever  the  kin^  thought  proper. 

«a-  ••III-  I'f  the  thriH*  thin^H,  fnjm  contrihiitin^  to  the  |HTforman<'e  of  which 

:fttti«   \%cri*  exenipte*!;   and  therefi»re  caUiHl   hy  our  Saxon   anceston*  the 

*Lt  ttt.fKj^tUiM :  M\  ffhtiA  n-fkimtio^  arctjf  comttructio,  1 1  v.r/»4'ilitio  cuntra  hojsttm.(c) 

thix  ilii'V  Were  I -ailed  u|K»n  to  flo  ho  often,  that,  as  Sir  F^lwanl  (*oko  from 

*ar«  :i?*«uri*t  u^.i/f  there  wen*,  in  the  time  of  lien.  II.,  1115  castles  Hulwist- 

III   KuL'Iand.     The  inconveniences  of  which,  when  ^nintinl  out  to  ])rivate 

•^■:-*.  tin-  l»»nJly  harons  «>f  those  times,  was  severely  felt  hy  the  whole  kin^- 

:    t"r.  a-*   William  nf  Newhur;{h   remarks  in  the  n'i^n  (»f  kin^  Stephen, 

ft.'  !'•  .1'. ;/»'!  #/'/'<i/ii//i//i'/</«i  titt  nytJi  rrl  fn^tius  tyranui,  ffuot  tl'ttnini  rtistfii'^ntm :'* 

It  w:io  iiit  hy  nunc  nmn*  Heiihihly  than  hy  two  Micceetlin;^  princes,  kin;^ 

I  aiid   kiiii;  lleiiry  111.     And,  therefore,  the  greatest  ]>art  of  them  U'liii; 

■ii»:.ii  III  iLe  hamn.f'  wars,  the  kini^s  of  aller-time^  have  heen  verv  cautious 

^ili-nii:;  ilii-in   l>i  he  nhiiilt  in  a  fortitieil  manner:  and  Sir  Hfiwanl  Coke 

it   •!  •\%  n.  '  '  that   no  suhject   can  hiiild  a  castle,  <ir  hi>use  of  stren^c^h  em- 

t-i.  «'r  *iih'-r  f'lrln-*-*  «iefen*«ilile,  without  the  licen^te  of  the  kin;^;  for  the 

vr  wiii>  h  niiirhi  clique,  if  every  man  at  liis  pleasure  mit^ht  di»  it. 

:-  p;ir?iy  uiMtn  tin-  ^aiiie,  and  partly  u|hmi  a  fiscal  toniiiiation.  ti>  sccun*  his 

ii.-  pv.  iiii.-.  ilmi  tin-  kiiiij  has  the  •preroirative  nf  appointim;  pnrtjt     r*.»iM 

/*Tt>-...  i.r  -III  h  plates  only,  tiir  ]»erMins  and  mcrchandisi^  t<i  pa.»4S     *- 

arid  "  ii  ••!  ihi-  ri-alni.  a**  lie  in  his  wisdom  sees  proper.     Hy  the  fetidal  law 

a%  ..mKI.'  nvtr»»  and  havfiis  wen*  computed  anions;  the  rtij>ii{ii,(  f)  and  wen* 

■  t'V'  tIi.-  -ivirfiiTit  <if  thi*   slate.      And   in    Knudaml   i(    hath  alwavs  hei-ii 

•  V.  II. .4'  ti.i-  Iv.iil;  i-*  I'ipl  III'  llie  wlmle  >hi»n'.i/'  and  iiarticularlv  i-*  the 
*:  .i:.  •!  :iie  poll-*  and  havens,  which  an*  (he  iiilci««  antl  i^ates  of  the 
n  .  '.  .iu  i  till  irf-in*.  -•!  early  u^  the  n'iirn  nf  kin:;  .l<iliii.  we  find  ship** 
-i    ^'.    '  ;•■    k.iiLr'o  iil1i'-er'«   till'  pnlliiiif   in   at   a   place   that    was   not   a   h'v;al 

I"'.. -•  ii'iral  ports  vvcH'   iindniilitedly  at    lir-^l   a->i:;iie»l   hy  the  cmwn; 

•  '."  «.!•:!  ••!  thi'iu  a  i-oiirt  nf  p«iri iimti*  i-  incidi-iil..  /  -  the  juri'^ilii'tion  of 
h  i..;-i  :1'A  Irmii  the  n^val  aMtlfinlv:   the  ffnit  /••'ffs  itt'  the  sea  an'  al-o 

-^  \  ••'.  a-*  Well  kii<'\\n  ami  «*^(ahli<*lieil.  hv  sfatuJe  4  Hen.  IV.  «•.  «o,  which 
*  .■-   t:if    i.iii<lih;;  eUewli<*n'   under  pain  I'f  eniiti^eatinn :   and   the   statute 

.£  »■  II  p  i-.Tt—.  tliat  the  lraiiehi>e  of  ladini;  and  •llM-har^in^  hail  heen  t'tx*- 
'  .V  irr.iiit."!  hv  I  hi"  crown. 

it   li.  •ii^ii  the  kill:;  had  a  power  of  i^nintini;  tin*  I'ninchi'-e  of  havens  and 

•  \>  r  )j.*  had  n<>t  the  power  of  n'>uiuptioii,  iir  of  narrowini;  and  <-ontinini; 
'  i.n.  :«  whi-ii  iihce  e**(al<lished  ;  hut  any  per>iin  had  a  rii^ht  ti»  load  or  ili*** 
.••■     .  -   iiier>haiidi-e  ill  anv  part  of  llie  haven:   wiicrei«v  the  revenue  of  the 

r:i*  -A.t«  i]ii;i  h  iiiipaMvd  and  diminished,  hy  tniudulent  landini^s  in  oltseun* 
pr...i'-  •  "nt*  r-.  Tliio  iM-ia>iiiiicd  the  st:iiiiic>  nf  I  Kli/.  e.  11,  and  I*i  tV 
.ir    II    ■     II.  :  n.  wiii'h  eiiahle  the  cniwn  liv  c«iinnii--i<in  to  a>ccrtain  the 

■ 

-  .  :   .1  .  jM!'^.  aiiil   l«»  a?*>i:rn  pruper  wliarl-*  ainl  «pi:i\-  in  each  |Hirt,  for  the 

i*i\<-  ..II. -Ml  J  and  l<*a<lin:;  ot*  niei-cliaiidi-i*. 

J*-  t  ri '  li'n  ^t  l*ea<.i:i^.  lii^ht-houses,  and  sea-marks,  is  al.so  a  hranch  of  the 

•ts^    t  '    :  Fu-l  *    v..    ir*tf   I.  li,  li, 

«•' •  .it-r;r    :.r.  ■!»'•■•••*>•  'v-fjii  ^     ^VX.  Jan.  «    I    \    H.  ll-i. 


<< 


•    l>.k» 


Ii^    i  I-    4  li.«t.  14^. 

Tr.*-  Pri-«i'lfrit  -IkiM  !>••  «»iminiiindi*r-inH<hii*f  nf  th**  :irriiy  iirid  n  ivy  nf  thA  I 
•    AT   1  •>(  th*-  iMiliii:i  'if  til**  «*'V«>riil  Stut**-i  whi'ii  rtilKii  intn  tli**  aclital  itenrioa 
-*i  .'*;a!»».*'     «  unsi.  L'.  S.  art.  2,  ».  J.— SH\R>w.iui». 
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king  and  h\i^  natural -born  Bubjects;  wliicli  occasions  the  learned  Montw 
*'>('n  ^^^  I'omark  with  a  degree  of  admiration,  "that  the  English  have! 
^  *tlie  protection  of  foreign  merchants  one  of  tlie  article8  of  their  fMH 
liberty.'Xr;  But  indeed  it  well  justifies  another  observation  which  In 
made. (6")  "that  the  English  know  better  than  any  other  i)eoplc  upon  < 
how  to  value  at  the  same  time  these  three  great  advantages,  i*eIigion,  111 
and  commerce."  Very  different  fi-om  the  genius  of  the  Koman  jieople;  w 
their  manners,  their  constitution,  and  even  in  their  laws,  treated  conim«i 
a  dishonourable  employment,  and  prohibited  the  exercise  thereof  to  perBQ 
birth,  or  rank,  or  fortune :(/)  and  equally  different  from  the  bigotry  c 
canonists,  who  looked  on  trade  as  inconsistent  with  Christianity,(w)  and  i 
mined  at  the  council  of  Melfi,  under  pope  Urban  IT.,  a.p.  lUi^O,  that  it  wi 
possible  with  a  safe  conscience  to  exercise  any  traffic,  or  follow  tlie  prof) 
of  the  hiw.(^ir) 

These  are  the  principal  prerogatives  of  the  king  respecting  this  na 
intercourse  with  foreign  nations;  in  all  of  which  he  is  ccmsidered  as  the 
gate  or  representative  of  his  people.  But  in  domestic  affaii*8  he  is  conn 
in  a  gi*eat  variety  of  charactei'S,  and  from  thence  there  arises  an  aba 
number  of  other  prerogatives. 

I.  Firat,  ho  is  a  constituent  part  of  the  supreme  legislative  power;  a 
such,  has  the  prerogative  of  rejecting  such  j)rovisionfl  in  parliament 
judges  improper  to  be  passed.  The  expediency  of  which  constitutio 
before  been  evinced  at  large.(.r)  I  shall  only  furtlier  remark,  that  the  k 
not  bound  by  any  act  of  parliament,  unless  he  l>e  named  therein  by  spcci 
particular  words.  The  most  general  words  that  can  be  devised  ("any  ] 
or  pei*sons,  bodies  politic  or  coq»onite,  &c.")  affect  not  him  in  the  1( 
*•>('*' 1     *^^^^y  "^^y  ^^'"^^  *^  restrain  or  diminish  any  of  his  rights  or  intere 

"^"j  For  it  would  be  of  most  mischievous  consequence  to  the  public, 
strength  of  the  executive  power  were  liai)lo  to  be  curtailed  without  it 
express  consent,  by  constructions  and  im])lications  of  the  subject.  Yet, 
an  act  of  parliament  is  ex])ressly  nmde  for  the  })re8er\'atioii  of  public 
and  the  suppression  of  public  wrongs,  and  does  not  interfere  with  th 
blishcd  rights  of  the  crown,  it  is  sai*!  to  be  binding  as  well  upon  the  i 
upon  the  subject  :(r)  and,  likewise,  the  king  may  take  the  benefit  of  ai 
ticular  act,  though  he  be  not  named. (^) 

II.  The  king  is  considered,  in  the  next  place,  as  the  generalissimo, 
fii*si  in  military  command,  within  the  kingdom.  The  great  end  of  so< 
to  jH'otect  the  weakness  of  individuals  by  the  united  strength  of  th 
nuinity :  and  the  j)rincipal  use  of  goveniment  is  to  direct  that  united  si 
in  the  best  and  most  effectual  manner  to  answer  the  end  proposed.  Hona 
government  is  allowed  to  ha  the  fittest  \>f  any  for  this  purpose:  it  followi 
fore,  from  the  veiy  end  of  its  institution,  that  in  a  monarchy  the  militaij 
must  be  trusted  in  the  hands  of  the  prince. 

In  this  capacity  therefore,  of  general  of  the  kingdom,  the  king  has  t 
j)0wer  of  raising  and  regulating  fleets  and  armies.  Of  the  manner  ii 
they  are  raised  and  regulated  I  shall  speak  more,  when  I  come  to  consf 
military  state.  We  are  now  oidy  to  consider  the  prerogative  of  enlisti 
of  governing  them:  whieh  indeed  was  disputed  and  claimed,  contrary 
rt»ason  and  jireeedent,  by  the  long  parliament  of  king  Charles  I.;  but,  ut 
restoration  of  liis  son,  was  solemnly  declared,  by  the  statute  13  Car.  II. 
be  in  the  king  alone:  for  that  the  sole  supreme  government  and  comn 
the  militia  within  all  his  majesty's  realms  and  dominions,  and  of  all  lb 
sea  and  land,  and  of  all  forts  and  places  of  stivngth,  ever  was  and 


C)  Sp.  L.  2n.  13.  ("^  ^ff«i ,itl pemilfntia  [laicfli , . 

(•)  niid.  'J<>,  6.  «W  n^fltditli  ntm  rtcfdit.  ^utt  ^lut  ^meufu  9gi  i 

(')  A'ri'l'/i'frrt  naUiUhM*^  «l  himnrtim  hirt  ttmiepirun*^  ft  non  ftrifrtiM,    Aft.  OmeiL  apmi  Harvm,  C  lA, 

putrim/min  flUiurrjt,  f^nnriiituM  urbihuM  mircimfmium  rj*r-  (■)  Ch.  2,  p:i|CB  IM. 

crrv  jtrnhiftfrnu*.    r.  4,  tP^  'A.  {W'S  11  Kep.  74. 

(•)  tf'Hmn  mrrmhrr  rix  iiMt  nHnqvnm  pntf>t  Dfn  ptarrrt:  H  (•)  Ibid.  71. 

ititn  nttUn*  Chrifiutntu  ihb"*  fsiif  mrrr,ttnr ;  nut  ti  voluerU  (■)  7  Kvp.  32. 
tutj  priQicintMr  de  tCvUiria  Dei.    DtcrtL  1,  88, 11. 
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•i  ri;;1it  of  hift  mnjcAty,  and  hia  royal  predeccitsors,  kings  and    r*^^ 
Kii^lund ;  antl  tlial  both  or  cither  hout»o  of  purliurucut  cannot|    ^ 
to.  prvtfiid  t«>  the  Humt*.** 

xuxv,  it  iit  ohviourt  to  ol>Hi>r\'o,  oxtondn  not  only  to  fleets  and  armios, 
»  ftirt.t,  and  othiT  pluccH  of  Htron/^h^  within  the  realm;  the  sole  pre- 
H  well  of  cnt'tin^,  aH  manning  and  /i^veniin^  of  whieh,  >M'lon^  to  the 
« ('a|i:u-ity  of  iffnenil  of  the  kingdom :(/>)  and  all  iandrt  were  tbnnerly 

a  tux.  ftir  liiiilding  of  eaKtlert  wherever  the  king  thought  proper, 
•nrof  tho  thn-^'  tliingn,  from  contributing  to  the  performan(*c  of  which 
ucre  exeni|it«*«i:  and  theretore  calU*iI  by  our  Saxon  anccMtora  the 
tAMtus :  t(c.  i^.tittJi  rrpit ratio,  arcis  amfitructin^tt  vspeditio  contra  husttm.ic) 
thi-y  Were  railed  upon  to  do  HO  often,  that,  as  Sir  Kilward  C^oko  from 
r«*urrH  \xi*,iil)  there  wen*,  in  the  time  of  ilen.  11.,  1115  cantleH  Hulisist- 
Lrhtnd  The  inronvenieneeri  of  which,  when  granted  out  to  private 
!«'  lonlly  baPMiN  of  thoH«»  time.**,  wan  iH»verely  felt  by  the  whole  king- 

an  \Villi:im  of  New  burgh  remarkri  in  the  reign  of  king  Stephen, 
I  fi  7  / "  I  7  U'fJt  I  m  no  nil  I  tttt  rt  yrH  rcl  fn^tiuif  tt/n  J  n  u  /,  quot  ilotn  in  i  <  'aMM^ru  m : '  * 
>  ti'lt  by  none  more  m-n^ibly  than  by  twt>  succeeding  princi^tt,  king 

kill:;  llviiry  111.  And,  then'fon*,  the  gn^atest  part  of  them  In-ing 
I  in  till-  b:in»ns'  wars,  the  kings  <»fatU'r-times  have  been  very  cautiou8 
:;  tliitii  t'»  b«-  nbuilt  in  a  fortiHe<l  manner:  and  Sir  K<lward  Coke 
wn.  '  >  tb:it   no  fiiiltject  can  build  a  castle,  or  house  of  ntrength  em- 

«iih<r  tMrtr(*H-«  drffMoible,  without  the  license  of  the  king;  for  the 
ii<-h  miirlit  cii-uf.  if  evrrv  man  at  his  pleasun*  might  do  it. 
■tly  u{H*ii  tlio  >:iiiir,  and  partly  upon  a  fiscal  fouinlation,  to  f&ecure  his 
.■•■iiui-.  ili;it  tlir  king  b:i«*  the  ♦pren)gative  of  ap|M»inting  jt^trts     r ♦.>!?• 

•  .  i^r  -rub  pLii-cM  only,  tor  persons  and   in«*n*haniliso  tt»  pass     ^ 

■It  ••!  till*  n-alm.  :i*<  be  in  his  wisiloni  sees  pn»p<*r.     By  the  feodal  law 

•!*•  rivrr^  and  bavi'Ms  wen»  computeil  amont;  the  rnjaliii.^^f)  and  wen* 

rh>-  -»<iv<'niLrn  of  i}ii>  ^tatr.     And   in    Knirlamt   it   hath  alwavs  l^ecn 

:iT    Tin-    kiii:^   !•»   li'i'd  «»t'  tin*  whole   Hlmn'.i./i   and   partieulariy  i«*   the 

•  •I  tIk-  p<>i-1'«  and  baviiiH.  wbirli  an*  the  inlet**  and  t^atrs  of  the 
aiil  tin  rr!>i|-i*.  -11  «Mrly  x\^  the  ivij^ti  nf  kin:;  Ji'bii.  wo  timl  ships 
Tii<-   kinir'-^  oilif-iT'^  tor  pntiimr  in   at   a  ]ilafo  that  was   not  a  b*i;ai 

I'tu  •»••  !'i:;4l  iMH-t-*  wt're  undoubtrdlv  at  lir>t  a>^iv:ni'd  bv  the  crown; 
u<  li  lit  tlit-ni  a  (oiirt  of  purtniotf  i**  inciilfnt.i  ;  •  the  juri**dirtion  (»f 
•t  tl«'A  ifMni  tin'  n»val  aitboritv:  thf  'tnit  ^•l^^<  of  the  sea  ari*  alsi* 

•  .  a-*  wi  !l   kni'wn  and  «-*labli>hril,  bv  statute  4  lli-ii.  IV.  c.  -M,  which 

■ 

till'   i.iii-hii:;  ilM-winTe  iindiT  pain  of  i'iiiiti«'*ation :  ami   the  statute 
I  p  •-.?*■<•.  tii:it  till'  trani'liisi-  of  la«ling  and  discharging  had  been  X'rx^ 
■:iiitfl  l»v  tin-  cTown. 

ui:ii  tbi*  klii:x  baii  a  p^iwi-r  i»f  gr.intiiig  the  t'ninchi<e  of  havens  and 
h*-  bad  n>it  the  pnwi-r  of  n'>umption,  tir  t»f  narrowing  ami  confining 
^  wilt  n  «ini«'  rHtabli-<bi-d  ;  but  any  ]iiTsiin  bad  a  rii^bt  ti»  loa*!  or  ili'>- 

•  ui«*p'han>li<*i*  in  ativ  nai't  of  the  bavt'ii :  whfi\*bv  the  n*verme  of  tin* 
:i«  iiii;<  \\  :iii)i:i!iv<l  immI  liiminiHlird.  by  trauilulent  landing<t  in  f>bscun* 
: rhi  r-       Tlii-i  «h  «a^ii'nril  tbt*  statutrs  of  I    KHz.  c.  11,  and   \»\  k. 

•     11.  :  n.  w  Itii-li  iiiaiilf  ibr  ciNtwn  bv  i'oniniiH<«iiiii  tti  aM-crtain  the 
\\  ["•r;«.  :iiid   t«i  a>>i::ii  pnijicr  wbart-*  and  i|uav-«  in  eacli  |M»rt,  tor  the 
.iii-liiij  and  li>:i*liti:;  ot'  n)iT4-b:in<li*<r. 
elf  III  t^t  i>iM(-<in^.  light'iiouses,  and  M'a-marks.  is  also  a  bnmch  (>f  the 

'   .'  y.u,i  •  v..  rr«rf  1,  li,  li. 
urpr   r..*.  r !«'•.;.  -mm    -j  «'  Ut<     S-M.  Jiia.         ■•   I.  N.  li.  IIX 

.>   M <.!•%.  Ili«t.  llA^h.  AAi. 
u    4  ln«i.  U<«. 


'r»-*i'l«'iit  -li.i!)  !»••  fiifuiiiiind»»r-in-«'liii«f  nf  tlit*  nnny  nnd  n.ivy  i»f  lh»«  1*nit4^1 
•  if  th*-  uiiliti.i  **\  tht>  ••'ViTiil  Stiiii'o  w1h>ii  t*iilU*«l  iiiiii  tht>  iM'iual  «i-n'i«*«*  ui*  the 
r».'     «on*t.  r.  S.  .irt.  •«*.  !i.  'J. — Sa\H>w'iMiu. 
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**>65 1  ^^y^^  prerogative :  wliereof  the  first  was  *anciently  used  in  order  to  a 
"  ^  tlie  country,  in  case  of  the  approach  of  an  enemy;  and  all  of  thea 
signally  uMeful  in  guiding  and  preserving  vessels  at  sea  by  night  as  well  a 
day.  For  this  ])urposc  the  king  hath  the  exclusive  powor^  by  commission  ■ 
his  great  seal)(A')  to  cause  them  to  be  erected  in  fit  and  convenient  plaeea,! 
well  upon  the  lands  of  the  subject  as  upon  the  demesnes  of  the  crown  :  n 
power  is  usually  vested  by  letters  patent  in  the  office  of  lord  high  admin 
And  by  statute  8  Eliz.  c.  18,  the  corporation  of  the  trinity-house  are  empon 
to  set  up  any  beacons  or  sea-marks  wherever  they  shall  think  them  nectMi 
and  if  the  owner  of  tlie  land  or  any  other  person  shall  destroy  them,  or 
take  down  any  Htee])le,  tree,  or  other  known  sea-mark,  he  shall  forleit  lUO 
in  case  of  inability  to  pay  it,  shall  be  ipso  facto  outlawed. 

To  this  branch  of  the  prerogative  may  also  be  referred  the  power  vesii 
his  majesty,  by  statutes  1:^  Car.  II.  c.  4,  and  29  Geo.  II.  c.  16,  of  prohibitinj 
exportation  of  arms  or  ammunition  out  of  this  kingdom,  under  severe  pena 
and  likewise  the  right  wliich  the  king  has,  whenever  he  sees  proper,  of  conf 
his  subjects  to  stay  within  the  realm,  or  of  recalling  them  when  beyonc 
seas.  By  the  common  law,(w)  every  man  may  go  out  of  the  realm  for  wha 
cause  he  pleaseth,  without  obtaining  tlie  king's  leave;  provided  he  is  und( 
injunction  of  staying  at  home,  (which  liberty  was  expressly  declared  in 
John's  great  cliarter,  though  left  out  in  that  of  Henry  III.:)  but,  l>ei*ause 
every  man  ought  of  nght  to  defend  the  king  and  his  realm,  therefore  the 
at  his  pleasure  may  command  him  by  his  writ  that  he  go  not  beyond  the 
or  out  of  the  realm,  without  license;  and,  if  he  do  the  contrary,  he  slii 
])unished  for  disobeying  the  king's  command.  Some  persons  there  anci 
were,  that,  by  reason  of  their  stations,  were  under  a  perpetual  prohibitic 
going  abroad  without  license  obtained ;  among  which  were  reckoned  all  ] 
♦•'m  ^^  account  of  their  being  counsellors  of  *the  crown;  all  knights, 
"  -J  were  bound  to  defend  the  kingdom  from  invasions;  all  ec*cles]astica 
were  expressly  confined  by  the  iburth  chapter  of  the  constitutions  of  Clarei 
on  account  of  their  attachment  in  the  times  of  poperj''  to  the  see  of  Kom< 
archers  and  other  artificers,  lest  they  should  instruct  foreigners  to  rival 
their  several  tnides  and  manufactures.  This  was  law  in  the  times  of  Brittc 
who  wrote  in  the  reign  of  Edward  I.:  and  Sir  Edward  Coke(/;)  gives  us  i 
instances  to  this  effect  in  the  time  of  Edwaixi  111.  In  the  succeeding  reig 
afiair  of  travelling  wore  a  very  different  aspect :  an  act  of  parliament  I 
madOfiq)  forbidding  all  persons  whatever  to  go  abroad  without  license ;  i 
only  the  lords  and  other  great  men  of  the  realm ;  and  true  and  notable 
chants ;  and  the  king's  soldiers.  But  this  act  was  repealed  by  the  statute  4 
I.  e.  1.  And  at  i)resont  evervbo<ly  has,  or  at  least  assumes,  the  liberty  of  | 
abroad  when  he  j)lease8.  Yet  undoubttKlly  if  the  king,  by  writ  of  ne  ejrea 
num,  under  his  gn»at  seal  or  privy  seal,  thinks  proper  to  prohibit  him  fro 
doing ;  or  if  the  king  sends  a  writ  to  any  man,  wlien  abroad,  commandin 
return ;  and,  in  either  case,  the  subject  Jisol>eys ;  it  is  a  hiffh  contempt  o 
king's  prerogiitive,  for  which  the  ofi'endor  s  lands  shall  be  seized  till  he  rel 
and  then  he  is  liable  to  fine  and  imprison  men  t.(r)" 


»)ainrt.2(>4.   4Inrt.  148.  (•)  C.  123. 

)  /fU.  riauM,   I  Rir.  II.  m.  42.  Pryn.  on  4  Intt.  IM.  (vi  3  I  nut  17ft. 

"*>  Si(L  LSH.    4  Iiut  149.  (ff)  A  Kk.  II.  c.  2. 

»)  P.  N.  B.  85.  {n  1  U«wk.  P.  C.  21 


"  It  ie  Baid  in  Ix>rd  TVacoirs  OrdinnncoR,  No.  89,  that  "towards  the  latter  endc 
HMgn  of  king  tJ»mi*j<  tlie  First  this  writ  wiw  thought  proper  to  be  granted,  not  oi 
ro^ficK't  of  attempts  projudicinl  to  the  king  and  state,  (in  which  case  the  lord  chaiK 
crantc<l  it  on  a]>pli('iition  from  any  of  the  priiirinnl  Kocrotariesi,  without  showing  < 
or  u]X)n  Hucii  information  oi^  )iis  lonlMiip  tfhould  think  of  weight,|  but  also  in  Su 
of  interlo]>erfl  in  tradt*.  groat  bankrupts,  in  wlioso  tn^tatos  many  suDJeots  might  be 
rested,  in  duels,  and  in  t>thor  cases  that  <Iid  concern  nuiltitudoff  of  the  king's  Mil^je 

But  in  the  yoar  1734,  lord  cliancelior  Talbot  dei^lared  that  **in  his  experienee  he] 
knew  thin  writ  of  vt  t^xeot  rnpnnn  grant^nl  or  taken  out  without  a  bill  fint  filed. 
true  it  war  originally  a  btutr  writ,  but  lor  «omc  time,  though  not  veiy  long*  it  hat 
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T  CApnoity.  in  whicli  tlio  kin;:  ii«  eonsidon^d  in  domoHtic  nfTaint,  in 

II  of  ju«tico  und  irononil  co n so n'u tor  of  the  pea<*o  of  the  kin/^dom. 
lin  of  juf«ti(v.  the  hiw  iloos  not  nieun  the  author  or  oriijinal^  hut 
huhtr,  Jiiytiiv  JH  not  derivcil  fmni  the  kin;:,  as  from  his  free  uift ; 
f»tew»nl  of  the  puhlie.  to  dispense  it  to  whf>ni  it  i.i  due.(n)  lie  is 
:,  hut  the  n*s«'n'oir»  fn>m  whence  ri^jht  and  equity  are  eonduetoil 

ehnniiei^^  to  every  iniiividual.  The  ori^final  ftower  of  judieature, 
rni'iitiil  principles  nf  sorii^ty,  is  ♦loilpMl  in  the  s«K"iety  at     r«.>j— 

it  wiMiid  h»*  iinfinictirahle  to  n-nder  cinnplete  jiistiee  to  ^  "  * 
iial.  hy  the  |K'oph*  in  their  eidhM-tive  ea parity,  thendbre  cverj* 
limit tfil  that  |H>wrr  to  e«'rtain  seleet  nia;;ist rates,  who  with  more 
dition  can  hi-ur  and  <irteniiine  eoniphiints;  and  in  Kn^^hiixl  this 
iinnii'nii»ria)ly  l»een  exen-ised  hy  the  kin;:  or  his  sul>stitiiteH.  He 
iilohi*  the  rii:ht  of  «'r(*<-tini:  courts  of  jiidieat are;  tor,  thoii;rh  the 
f  tlie  kini:<liirii  hath  intrusted  him  with  the  whole  exeentive  |H>wer 
i**  inipM-Ml.l**,  as  wrll  as  impn>p«'r,  that  he  shonhl  |K*rsonaUy  earr}' 
I  thi«4  i^reat  ami  ex tiMi>ive  trust  :  it  is  consequently  necessary  that 

W  iTi'i'Ti-d  ti>  assist  him  in  execiitin;;  this  i)ower;  und  eqiuiUy 
t.  if  1  hm-iimI,  thrv  shiMild  \h}  en-cted  hv  his  aiitlioritv.  And  hence 
iiri»di(-ti«inH  nf  courts  are  either  mniiatrlvor  immediately  derivetl 
vn.  their  ppMiM^rlimrM  run  ci'iieniily  in  the  kind's  name,  they  [mss 
.  aihi  aiv  rxei*ut«*«l  hv  his  otti«vrs. 

h*.  aii'l  alniii«*t  ci-rtaiii,  that  in  verv  earlv  tim«*«<,  hetbrt*  our  const i- 
i  at  it**  tull  |N*rte<'tion.  our  kiriLrs  in  |N*rson  otleii  heanl  and  deter- 

U'two'ii  party  and  party.     Hut  at   present,  hy  the  hm;;  and  nni- 

many  a::i"«.  i*ur  kinirs  liave  deh*^ati''|  their  whide  judicial  ]N»wer 

■  if  tlirir  >everal  courts;  which  are  the  ifraiiil  de|Hisitorit»s  of  the 
aw?«  «if  tlic  kiiiirdMiii.  ami  liave  i;aiiieil  a  known  ami  Mated  juris- 
itvd  hv  <  crtaiii  eblahlJMlied   ruU's.  whi<-h  the  crown  itself  nuintit 

hy  a<  t  I'f  parliament,  f  I  Ami.  in  «>pler  to  maintain  iNttli  the  dii:* 
|i«ii>h  111  r  Ml  the  judi:e-«  111  the  sujK'rinr  ciiiirts.  it  in  enacttnl  liy  the 

III  c  J.  that   their  ciininiis*«iiuis  ^hall  Im*  madi*    not  a*«  tbnnerlv. 

• 

■/..'«  ' ..  lilt  ■  >fUiHn-i»ii  he  nf  A»  //fW/TMif.  M  ami  their  salaries  asi-cr- 
tahii^liC'l  ;  l<iit  that   it   mav  he  lawttil  («»  i-eriiM\«-  them  ini   the  ad- 

ti    :.       •  » tf>-«  I  r"i>-  [It. 

:iil  .1  t|..-  .»iK.,.t«.  f.ir  tlie  tiflf'iri;;  of  thi'iii  !•»  iii^tii'":  )nit  it  ou^ht  not  ti» 
\i}i.  I.  •)]•<  il-  iii.iini  i*  fiitiffly  at  litvr,  ti>i-  ilnTf  thi>  j'hiintitl'  hiL*i  liAlI;  and 
I  h.i\«-  •!•  lil'ii-  li.iil.  )-'\\i  in  law  uihI  ei|nity."  '.\  V.  Win*.  ^*V2. 

■  y r  .'t  till*  «nt  "t  '  ■■  'J-  if  r»'.;ni.  ill  elmiieiTv  lit  |iro>t»nt  is*  ♦•x;iellv  tho 

-t  .it  I  iw  in  t!i«-  •■•»iM:iifiiit'ini'nt  of  an  ai-ti'>n. — vijs.,  to  |irf%'«Mit  the  luirty 
Ti:*  'i:-  I .  r-  M  (lid  i-r-'f.»'irv  Itfytitiil  tfM'  jiiri-'lietinn  i^f  iho  ■••^iirt  N-fore  a 
I  U*  ..^'.liTi*-!!  jri'l  •Mrr:>*<i  iiilt>  ext'eiitii«n  :  »o  whiTf  th«»rt»  i*  n -irit  of  ♦s|niiy 

■r  n)..-  }i  r!ii>  •!.  *.  ifl.iii*  i.iTitiKt  In*  arrt->tfil  in  an  ariion  at  law.  ii|Min  thi* 
}i.kt  til- -•■  :-  T.*.!*!'!!  til  a|-j're|i#'nd  tlnit  h«*  w.ll  |i':ivi'  th«'  kiiiifiioin  )i«*fiir«* 

■  •!"  til"  -T.T.  till'  •  li.iiH-elifr  ItV  tlii-  writ  will  •"tufi  him.  and  will  rNiininit 
ml-  *-.  Ii.-  jr.-ili;,  ,•*  -vjtli-  .••fit  *«irefi»»«»  llial  hi-  will  jiliiih*  th**  ovi-nt  of  th** 
I  I*.i:.  '.rj.  I'h"' :it!i  l.i\  it  Tiin-i  '•tatf -MtR.  ii-iil  ppNif  of  th»»  int«iit!itii  «if 
.i)'f-ttl.  ind  tlii»  |i|.i:iititr  niii''t  -wi'jir  that  tlie  defendant  i"  iliih-f'!«*<l  !<» 
iin.  mIm-  Ii  *»ini  -  ni.irktHi  u|H.n  th*-  writ,  an^l  f'»r  which  <ieiurit\  inii-t  )••• 
7",      Au'l  il'i!i«-  -ii!n  i-  p.iid  miiMMiirt.  the  writ  will  U*  tli«tfhnri:e<|.   I  Vi--*. 

•TI*V. 

.^  0.1/  ha*  in  in-idtTfi  tinit-  \>*^n  npplitHl  ii«  n  i«i\i|  r«*mi*<ly  in  r||ftn»*«*ry. 
.•r*  ••*ia|-.in'  tViiin  their  •Teihior^.  It  aiiioiintA.  in  onlinarv  eivil  ••a-**'*,  tii 
hull  |>r«M  •  ..  t«>  htijil  t»*  }*:i\\  or  ei>inito1  A  thirty  to  ;!iv«*  <ii*i*nrity  !•»  ahiile  th** 
«  rmintrv.  !hi«  writ  <•!"  «.- »:r.-,f'  Jh  n^t  in  ii*e  oxi*««pt  in  idianenry,  fur  rivil 
t-n  |'urt>  .iTid  party.     Niniti/i-n  eaii  !»••  M-nt  a)imad.  orumh  r  theoxi«tiii)e 

tir»'Veiitf«l  tmin  »:  -Inu  ahni.iil.  i»xe#«|»t  in  th«»*<»  ra«M  in  whieJi  Im»  may  !»•• 
il  pnN'i-**  i»r  ii|Mni  a  •*iiiniiial  charite.  Tlie  «*f»n«titutii>n4  nf  «i*venil  of  the 
lijiT«*  i|tH'hire«l  that  all  iMsiple  have  »  mitiirHl  ritfht  to  emiirmto  from  the 

ijrDhibiteU  \hv  interruption  of  that  right.  *2  Kent '»  Com.  34.--Sii«R5vuoD. 
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dress  of  both  houses  of  parliament.  And  now,  by  the  noble  improvement 
that  law,  in  the  statute  of  1  Geo.  III.  c.  23,  enacted  at  the  earnest  reeoma 
wtoRQ-i  dfttion  of  *thc  king  himself  from  the  throne,  the  judges  are  contin 
"  ^  m  their  offices  during  their  good  behaviour,  notwitnstanding  any 
mise  of  the  crown,  (which  was  formerly  held(t£7)  immediately  to  vacate  tl 
seats,)"  and  their  full  salaries  are  absolutely  secured  to  them  during  the  ( 
tuiuuTiee  of  their  commissions;  his  majesty  having  been  pleased  to  declare,  t 
**  he  looked  upon  the  inde])endence  and  uprightness  of  the  judges  as  essehtia 
the  impartial  administration  of  justice;  as  one  of  the  best  securities  of 
rights  and  liberties  of  his  subjects;  and  as  most  conducive  to  the  honour  of 
crbwn."(x)" 

In  criminal  proceedings,  or  prosecutions  for  offences,  it  would  still  be  a  hig 
absurdity  if  the  king  poi*sonally  sat  in  judgment;  because,  in  regard  to  tb 
he  a])pears  in  another  capacity,  that  of  prosecutor.  All  offences  are  eil 
against  the  king's  peace,  or  his  crown  and  dignity ;  and  are  so  laid  in  ev 
indictment.  For  though  in  their  consequences  they  generally  seem  (exeep 
the  case  of  treason,  and  a  very  few  others)  to  be  rather  offences  against 
kingdom  than  the  king,  yet  as  the  public,  which  is  an  invisible  body,  has  d 
gated  all  its  power  and  rights,  with  regard  to  the  execution  of  the  laws,  to  < 
visible  magistrate,  all  affronts  to  that  power,  and  breaches  of  those  rights, 
immediately  offences  against  liim  to  wliom  they  are  so  delegated  by  the  pal 
He  is  therefore  the  proper  person  to  prosecute  for  all  public  offences  i 
breaches  of  the  peace,  tx'ing  the  pei'son  injured  in  the  eye  of  the  law.  I 
this  notion  was  carried  so  far  in  the  old  Gothic  constitution,  (wherein  the  k 
was  bound  by  his  coronation  oath  to  conserve  the  peace,)  that  in  case  of  i 
forcible  injury  offered  to  the  person  of  a  fellow-subject,  the  offender  was  acca 

(•)  LonI  RAvm.  747.  (*)  Com.  Joar.  8  Mar.  1761. 

"  All  their  commiwionK  l)ocame  vacant  upon  the  demise  of  the  crown,  till  then 
continued  for  six  months  longer  by  1  Anne,  stnt.  1,  c.  8.  When  his  miyeflty  wan  pifli 
to  make  the  memorable  doclaration  in  the  text,  he  introduced  it  by  observing,  **U 
grunting  new  commissions  to  the  jiulges.  the  present  Htato  of  their  officer  fell  natni 
under  consideration.  In  consoqiionce  of  the  late  act,  passed  in  the  reign  of  my 
glorious  predecessor  William  the  Third,  for  settling  the  succession  to  the  crown  in 
family,  their  commissions  liavc  been  made  <hiring  their  good  behaviour;  but,  noti 
standing  that  wise  provision,  their  offices  have  determine<l  upon  the  demise  of  the  en 
or  at  the  expiration  of  six  months  aftem'ards,  in  every  instance  of  that  nature  whicb 
hapi>oned." — Ciiristiax. 

"The  learned  commentator  considerably  exaggerates  the  ''noble  improvement 
the  law  effected  by  1  Geo.  III.  c.  23.  **The  independence  of  the  judges,"  says 
Ilallam,  **wo  owe  to  the  act  of  settlement,  not,  as  ignorance  and  adulation  have 
petually  asserted,  to  GtH>rgc  III."    Const.  Hist.  iii.  262. — Uaroravb. 

But  though  the  act  of  settlement  rendered  the  judges  independent  of  the  king, 
remained  dependent  u]>on  the  successor,  in  caite  of  the  aemise  of  the  crown 
rea])pointment.     It  ouglit  not  therefore  to  be  doubted  that  the  statute  Qeo,  III.  ao 
plishe<l  a  valuable  o>)ieet. 

**The  Judicial  iiower  of  the  United  States  shall  be  vested  in  one  supreme  ooort,  ai 
such  inferior  courts  as  Congr<.*ss  may  from  time  to  time  ordain  and  establish. 
judges,  )>oth  of  the  su]>reme  and  inferior  courts,  shall  hold  their  offices  during  , 
Ix^haviour,  and  shall  at  stated  times  receive  for  their  sc^rvices  a  compensation,  n 
shall  not  In*  diminished  durinji  their  continuance  in  office.'*  Const.  U.  S.  art.  3,  ».  1.  '■ 
judges  are  a]»]>ointed  ))v  tlie  President,  by  and  with  the  advice  and  consent  d 
Senate."  Ibid.  art.  2.  s.  2. 

Judge  Story  has  remarked  that  the  salaries  of  judicial  officers  may  from  time  to 
be  altered  as  o(*('asion  shall  re(|uire.  yet  so  as  never  to  lessen  the  allowance  with  m 
any  particular  judge  comes  into  offic«»,  in  respect  to  him.  3  Story  on  the  Const.  483 
was  evidently  his  opinion  that  when  the  salarv  of  a  judge  had  been  increased  aili 
appointment  the  legislature  might  again  reduce  it.  Chancellor  Kent  evidently ; 
with  this  view,  and  eites  The  Federalist,  No.  79.  1  Kent*B  Com.  295.  The  coat 
liowever,  has  been  solemnly  adjudged  by  the  Supreme  Court  of  Pennaylvania  in  thi 
of  Commonwealth  vjt.  >fnnn,  '>  Watts  &.  Serg.  40.'i.  Such  an  act  ia  within  the  letters 
constitution,  and  within  its  spirit,  if  we  must  allow  that  the  great  olgeot  of  the  pvoi 
was  lo  secure  the  independence  of  the  judges. — Sbarswood. 
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f  |MTJ»iry  ill  liaviiiir  vi«i|atoil  thr  kiiiLr';*  coronation  oath,  'iirrbatur 
nit^nfum  rffs  i'tntf'im.i  y  *  Aii<l  Iifiice  alno  arises  anoth(*r  r».>|'f| 
ihf  jfriT'i^^aiiv*'.  that  of  piir'htnin'j  nrtV'mvH;  lor  it  is  n*ason-  L  -' 
only  who  is  injinv<l  hhoiilil  huv**  thi'  jMiwenif  for^rivin;;.'*  Of  pri>- 
•1  |»:irfii»n*«  I  >liail  trrat  nmri'  at  hin^c  hori'ath'r,  an*!  only  mention 
n  thin  nirsiiry  manner  to  show  tlie  constitutional  grounds  of  thiM 
f  rpfwn.  an<l  Imw  regularly  <M»nneeteil  all  the  links  an*  in  the  vaHt 
n»:;ativr. 

iotiMi't  an'l  sejianite  existcniv  of  the  judicial  power  in  a  |M*<'uhar 
1.  n'ttiiinatc'l  indeeil.  hut  not  rcmovahle  at  pleasure.  I>y  the  crown, 
main  pn*^«-rvative  ot'  the  puhlie  litK'rty,  whi<'h  eannot  suhsist  h>n^ 
'  iini<'*>^  till*  atiriiini^tnition  ot'  eimimon  justiee  he  in  Kf»me  decree 
•ill  Iri'iii  I  III*  li-;:i"»lalive  an<l  aNo  Irom  the  executive  powiT.  Wert^ 
h  thf  li':ri'*l:ttivi*.  the  lit'e,  liherty.  and  pro|H'rty  ot'the  suhjert  wruild 
lid-*  ■•1*  arhifrarv  juilires,  wIiohc  decisions  would  he  then  ri'^ulated 
ir  «iwn  •tpinioti**,  and  not  hy  any  fumlamental  prin('i])h's  ot*  law; 
^h  li  .ri-Ialiir-*  m:iv  licpart  fnim,  vet  judires  are  iNMind  to  ohser\'e. 
ifl  \\:ih  tiir  r\i-<iitivr.  ihi")  uiii(»n  miifht  simui  Ik*  an  overhalan(*e  tor 
Vf.  F«»r  wliirli  rca*>on,  hy  the  statute  ot*  !•»  Car.  I.  c.  in,  whieh 
In'  liiiirt  ot*  StaichanihiT,  ctfi-rtual  «'an'  is  taken  to  riMuove  all 
•••r  i»!iT  of  liic  li:iii'l-  ot*  lh«»  kinif's  privy  eoun<*il;  who,  a«*  then  was 
I  r*-i «  riT  iii<«tanr«'S,  niii^ht  hoku  Ih<  inrlini*d  to  pr<»nounre  that  foi  taw 
fiM'^l  aLfn^calilc  ti»  the  prinee  i»r  hi»*  otlieers.  Nothint;  therefore  is 
ivoiih'l.  in  a  fret-  riin<4titution,  than  uniting  the  proviii<-es  ot*a judLr«t 
•trr  III  «<Tati*.  And.  indet*<l.  that  the  al»solute  jMiwer  elainied  and 
a  ii>*i:^hfMiiirini;  nation  is  mi»ri*  tolerahle  than  that  ot'  the  eastern 
ri  irna!  im-a-urf  owini^  to  their  havimr  vested  the  jmlieial  |M»wer  in 
lui'nt-.  a  iNMiy  "M'parate  ami  distinct  trom  hoth  the  letfinlative  and 
mil.  ii'  i'ViT  that  nation  ri'covers  its  t'ormer  lihertv,  it  will  owe  it  to 
•r  th-i-c  a«»*cinl'lic»*.     In  Turkey,  whei"e  everv  thiiii'  is  eenlri*d  in 

.   ••    f  :     '     "       V  ■■    .  '..  \u.\        f...i..m      iti    rtrl    i.;  K./V    III 

I,.-  (  J  i.'-  t    III  ti;-    «  t>       II  I   ni1-'l  I.I  l*" 


rh  I  r. ■?■».•  \i\'.  i-  i«  :n«ii..ir:iMv  ini*idcnt  t«»  th»*  I'rnwrn.  nnd  th«»  kinir  i*  intni^t***! 

■  -1  •  ■  :  il  '  ■•!»!«■  li'iM-i-  that    In-  ^  ill  *|i:tr«'  !ln»-ii»  unlv  wh«»*i'  ca*i'.  I'oiiM  it  ||jiv«* 

•'.■  I  .w  ;t-«l!  ir\  i\  )>*•  |.rt  "iiiiH'd  williiikT  til  havf- «'Xc«»|iti'd  out  ••fit'*  i;<>ii4Tal 
'):•    ■*.-  i  -rri  "f   lii   n  r.inri..?   pif^iMv  iii:ik<^  •*•>  j»«'rt«H*t  ;is  v*  -nit  i*v»'T\  pur 

■'.  I  •'  in  »..  lid.  P.r  lo4.  ;:  In^t.-J:;:*..  Sli..w.'>4.  Th.»  i.*nv..r  J.f  th«^ 
I  ■•:  »  •  -r    Tiir--  \u\  fii  ;rr.«iit  Tf^iitntii-n  <Mn  «»nlv  }^i««'Xi'rii«s«*«l  wh«'re  thinun 

■  .,  .....  »..|i  *)  .•  .,,  :,.  t'»  :if1'"ct  1<'lmI  riirht"  vi««iti'd  in  tliinl  it"r*on««.  Rex  »■•. 
••I  };.  I'    "•Ii'.'.     'If. I-  i«  A  j-T'-Miid  tru-t  «nd  j»rin»i!utivc  in  thi»  kinp  for  a 

■'iTf\  ji'l  jrv'  *'•  111-'  "ul-ifi't-*  .i*  h«*  •^••'iTv»"s  thiin  •h*«««'rvin';  or  n««'fnl  to 
;.  ■  'i  I m  ?ii  iili«'   liv  jr.iiit  "»r  ••i!MTwi«*f  extintrui^h.    V*'r  Holt.  (.'.  .'.  I.d. 

X*  i .iiifi'*!  J'Ui  )i  i\i'  fh»'  .idtiiini-tnitiori  «»f  puMir  r«'Vt'm?»'.  hi»  ho  caiinol 

,,\,  -  •  .  ••■•■li!  it  l'\  li>  ii-O'l'-ii  wh*-n  li«' .iiidir«"i  pr'»p«T.  I«li'i!i.  !>••  hi»lni«' in 
.  \\.-    I'll,:!  -Ii  ■  ■■!■  'iiM!  •■m  *  i\  -  th.it  "  th»*  rtvi^-nn  tin*  kin,r  i<  «h'i*in«*«l  to  Im* 

"?■■!  :fi   ill  pii*'Iii- .'TrTi. ■•■-'.  .ind  th«*r»'tMn»  thiit  i-r«»«i'iMiti«»ii'«  fi^r  tlit-m  an* 

■  •fi  ;!.  h;- !j:ini"    it:--  -  t'-iin  tli**  oinMun-tani^**  of  t)i«'  kinir''*  iM-ini;  «*<»n*idi*P*<l 

ir-.r-;.r.ir  ..T    tli-     k:?i j'|i»iii."      Kk.    1.  •'.  ■*».     Thi*   priinM]«h'    r»H|ue«»<    tho 

-Tx    t*->iu   ih(t   ^Vi'.-  ••!  1rf^'|i»in  :nid  indi'|H*iiii*'iii*o  whji-h  thi»v  pr.ii'ticjiHy 

i.  jT   ■!•  I  l.\»'l  -■!   1   I'cki^li  dt-«|H.ri-ii].  wht-n-  in  truth  th**  nii^ii.irch  ji'*t- jh 

".■  I  •  'pMit.tr  I't'  til-    kni;:d>ni.  and  indnlirt"*  in  the  ciipri<'ir»n-«  onji'Viin-nl 

I  f-'i"  r»\ .  w  )i.  ?!.•"  it  \  *'  f  !ii'  pri«^lni-t-  «»f  hi-*  »'i|}^iiH»i-'  if)dn<«trv.  tlif  natnrd 

II  III.  ..r  .-v.  n  lif.'  ir-.-lr".  with  a-  litth*  ri-mi»r«t»  ji-*  tlh'  iraniMer  ^take^  hi<  liiin- 
if  h  i.vird  «»f  th"  di."     Hut  thi*  i^  n^»t  th«»  true  prinriph*.  ft>r  the  kinp  «iinn«>t 

1  'I:-}- f  ji  -iiijlf  r-M"!  "tf  himl,  or  -u-j»end  tin*  liU-rtv  of  any  one  of  hi-* 

i«Hir,  w:!hi>iit  di|f  jir »*•«  f»f  law.     It  i**  in  hi*  chnnirter  of  n'pri»*ontfttive 

tli:it  •»tt'ffii«i-i  ap'  inili^-t«'«l  lit  lii<i  Miit,  nnd  not  ns  the  nvi'mrer  of  irgurif* 
.iin«t  hiiiioflf  th  it  •'riniinal  prociMHlinjr*  are  «iiii|  to  U»  nt  hi<  «uit. — ''niTTT. 
•h-nt  •hiill  Iniv*'  I  Hi  WIT  to  i;rant  repriev***  and  |wr«ion«  for  oft*»'nee«  apiin^t 
Al»,  except  in  C4we.<«  of  iniiteachment."  Con«t.  U.  S.  art.  2,  i.  2.— Sn  iftswooAi 

nt 
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^.>yQ1     the  Bultan  or  his  ministers^  ^dcBpotic  power  is  in  its  meridian,  and  w 
"     J     a  more  drcadl'ul  aspect. 

A  coDsequoiico  of  this  j)rerogative  is  the  legal  ubiquity  of  the  king. 
majesty,  in  the  eye  of  the  law,  is  always  present  in  all  his  courts,  thougii 
eannot  personally  distrihute  justice.(r^  His  judges  are  the  niiiTor  by  wl 
the  king's  image  is  reflected.  It  is  tlie  regal  office,  and  not  the  royal  per 
that  is  always  present  in  court,  always  i*eady  to  undertake  protwcutions,  or ; 
nounee  judgment,  for  the  benefit  and  protection  of  the  subject.  And  fruin 
ubiquity  it  lollows  that  the  king  can  never  be  nonsuit ;(a)  for  a  nonsuit  is 
desertion  of  a  suit  or  action  by  the  non-appearance  of  the  plaintiff  in  cov 
For  the  same  reason,  also,  in  the  fomis  of  legal  proceedings,  the  king  is 
said  to  appear  by  his  attorney ^  as  other  men  do^  for  in  contemplation  of  lai 
i^  always  present  in  court.(A) 

From  the  same  original,  of  the  king's  being  the  fountain  of  justice,  we  i 
ilso  deduce  the  prerogative  of  issuing  proclamations,  which  is  vested  in 
king  alone.  These  ])r<)clamations  have  then  a  binding  force,  when  (as  Sir 
ward  Coke  obser\'es)(c)  they  are  grounded  upon  and  enforce  the  laws  of 
realm.  For,  though  the  making  of  laws  is  entirely  the  work  of  a  distinct  ji 
the  legislative  branch,  of  the  sovereign  power,  yet  the  manner,  time. 
circumstances  of  putting  those  laws  in  execution  must  frequently  be  lefl  to 
discretion  of  the  executive  magistrate.  And  therefore  his  .const itntioni 
edicts  concerning  these  points,  which  we  call  proclamations,  are  binding  a 
the  subject,  where  they  do  not  either  contnidict  the  old  laws  or  tend  to  < 
blish  new  ones;  but  only  enforce  the  execution  of  such  laws  as  are  alread; 
being,  in  such  manner  as  the  king  shall  judge  necessary.  Thus  the  establif 
law  is,  that  the  king  may  prohibit  any  of  his  subjects  from  leaving  the  rci 
a  proclamation  therefore  forbidding  this  in  general  for  three  weeks,  bv  Is^ 
♦•^'l  1  *'"^  embargo  upon  all  shipping  in  time  of  war,{<f)  will  be  equally  i 
*"'  ^  ing  as  an  act  of  parliament,  because  founded  upon  a  prior  law.  B 
proclamation  to  lay  an  embargo  in  time  of  peace  upon  all  vessels  laden  ^ 
wheat  (though  in  the  time  of  public  scarcity)  being  contrary-  to  law,  and 
ticularly  to  statute  21  Car.  II.  c.  13,  the  advisers  of  such  a  proclamation, 
all  persons  acting  under  it,  found  it  necessary  to  be  indemnified  by  a  sp 
act  of  parliament,  7  Geo.  III.  c.  7.  A  proclamation  for  disarming  papist 
also  nmling,  being  only  in  execution  of  what  the  legislature  has  first  ordai 
but  a  pnx-lamation  for  allowing  arms  to  papists,  or  for  dlsaiming  anv  pro 
ant  subjects,  will  not  bind;  because  the  fii"st  wouhl  bo  to  assume  a  cfis]»oii 
power,  the  latter  a  legislative  one;  to  the  vesting  of  cither  of  which  in 
single  person  the  laws  of  England  are  absolutely  strangers.  Indeed,  bv 
statute  81  lien.  VIII.  c.  8,  it  was  enacted,  that  the  king's  pi-oclainations  sh 
have  the  Ibrire  of  acts  of  ])arliamcnt;  a  statute  which  was  calculated  to  ii 
duce  the  most  despotic  ty ninny,  and  which  must  have  proved  fatal  to 
liberties  of  this  kingdom,  ha<l  it  not  been  luckily  repealed  in  tbo  miiiorit 
his  successor,  about  five  yeai's  after.(f)" 

IV.  The  king  is  likewise  the  fountain  of  honour,  of  office,  and  of  privil 
and  this  in  a  dilferent  sense  from  that  wherein  he  is  st3'led  the  fountain  of 
tice ;  for  here  he  is  nally  the  parent  of  them.  It  is  impossible  that  govemi 
can  he  maintained  without  a  due  subordination  of  rauK ;  that  the  people 
know  and  distinguish  such  as  are  set  over  them,  in  order  to  jHeld  thorn  t 
due  respect  and  obedience ;  and  also  that  the  officers  themselves,  being  en< 

<»i  Fiirto-tr.  r.  R.    2  liwt.  1S6.  («) »  Iiirt,  1«2. 

(•I  Tn.  Utt.  i:©.  (*)  4  Mod.  177, 1T». 

(^  Finch.  ],  hi.  (•)  Stat.  1  Kdw.  VI.  c  IZ 


"  But  tlie  nttorney-poneral  may  enter  a  won  vult  prosequi,  whicJi  has  the  effect  of  i 

suit.      Co.  Litt.  l.'JD.-^-IIRlMIAN. 

"rrorlainutions,  mid,  wliat  are  often  equivalent  to  thorn,  orders  of  the  privy  ooi 
in  roj<i>«»t  of  sulijcets  of  nv^Miuo,  sometime.**  issiip  «i)on  public  grounds ;  but  as  thes 
aIwuvh  examinable  in  parliainrnt.  thoir  abuse  for  any  continued  period  can  hardly  ft 
vet,  l>eitig  tho  assumption  of  a  dis])ensing  power,  vigilance  on  their  promulgation  ot 
be  too  strict.— CuiTTY. 
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:  ■  .       .  ;j!..'r   -1  aifl  iIi.-  Ii«»jM*-  of  -ii|i''rl«inty.  in:iy  tin*  In'ttiT  «li-'li:iri.'-'  tlp-ir 
:    •  .- .  .!..•.  iii«-  l:iv%   •«ii|i|iii«("«  tli;it   iiii  «»iit*  <-:in  !•••  .sn  ;^oih1  a  jiiil:;t' m,'  tiii*ir 
r...    .     •  .' '  ..ii  I  -I  r\  lit  •«  a^  tin-  kiiii:  Inhi^<  It  \\  ^«i  •■iii|ii(»\  s  lliriii.     If  li:i-.  t  ll•■I•^•- 
..■•.     .  *.■*  1.  ..1  \\.i\i  iiii*  -»li'  |in\\»:-i.!   I- 'iiri  rriii'^  <ii^iiihi-r<  ami  liMifiiir«.  in 

:^lt  ..'       ll.;t      I.'     Will   lii-'iiiW  tii'lii   tl|>i>j|   hulii-  liil!   Mi<-h  as  ilrsrrvr  th«'!ii.     Ali'l 

^I'-ri    a.   '1.  _ri  i«*  i»I'  '  iKilijii;  y  aiiii  Uiii;;iitii<>fi.l,  aiitl  otlirp  tillcs,  arc     r,.,-., 
i\"i  i\  iiii!;i<-iiati- ;;raiil  Intin  llu*  rri»\vii :  filluT  rxpn'SMsl  in  writ-     *-    "*'' 
i  \   w  •  :*  iij-  iitii  r-  pali'iii.  a«»  iii  iIm*  rri-ali«iii'*  nl'  immT'*  and  iKU'iMirts,  nr  I»y 
«*r*  ^t  iii-»r«ti(uri*.  li"  ill  the  cix'alion  i>t'  a  ^iiii|ilf  kiiiKlit. 

n-iu  n,f  «:tr;ii.-  |iriii4-i|il«-  also  ariM-s  tin*  prrri)i;ativ(*  nt' erect in^  ami  fli**|M)*iiiitr 
i!2<  t  ?• .  I'tr  ti  •ii«iiir>«  aii<l  i»tti4*«'H  uiv  in  their  natiirr  i'(inwrtii»lu  an«i  svuunv- 

•  \.i  »-i\]*  I  «  iiikKt  tli«*  iTfiwn  rarrv  in  xUv  (*v«*  ot'  the  law  an  hoiKMir  al'Uii; 
i  :i  •  Til ;  Im  i-.i>:m'  tlii-y  iniply  a  sii|Ki'i<irity  of  parts  un<i  aliilitie^,  heihL;  '*n|i- 

•  i  t  •  r-«-  a!\vav->  tilif«l  with  thi>M*  tiiat  are  ni<i>t  ahli*  to  execute  tlieiii.  Ami. 
\.%-  "T  .1  r  I  a'l'l.  alt  li'>h«un>  in  thrir  4irii;inal  had  tliities  i»r  ollices  ainiexeil  \n 
.  :  :»•»  i^.i  I.  '••■;*<'.'.  wa«»  the  mh^ervai'ir  iT  miVernor  i»t*  a  eiiuntv  ;  and  a 
?*i.  .  •'  ■.  \\a-»  Ut)iipi  t'i  attend  the  kin:;  in  lii<«  war>.  For  tlie  same  reasun, 
rt'»r\  .   \\..kl    l.'Mp'iir**  are   in   the  di«i)iii>al  i>t'  the   kin;r,  i»tti<*eN  oui^ht  tn  Im*  so 

•  :•'    .   and.  :i-  lh«'  kihif  niav  eivati*  n«'W  titles.  >o  mav  he  en-ate  ni*\v  oiliee?*: 

ft  • 

k.Mm  !...-  P-^irii  li'in.  iliat  hi*eann<it  en-ati*  im*w  «>tliei-H  with  lu'W  t'c^w  anm-xeil 
t«  i.i  n>-r  ai.ii«-\  new  lee**  ti»  itjd  iti!ii(--« ;  tor  this  wfMild  Ih'  a  tax  upon  the 
^  :.  'Ah.th  i-.inmtt  l^e  ini|koM*(l  l»ut  hy  act  ot'  |»:irliainent.i  /)  Wlieretore.  in 
!et;    IV    :i  it.'W  .itli«e  hr in;:  treated  )»y  the  kini^'s  h'tters  patent  lor  niea-^nr- 

i- •!!»-.  w.ih  a  new  liv  lor  the  Name,  liie  hitters  jiaieiit  wer^»,  on  aeeoiint  of 
4.  w    T*  t  .  r»\-''ri*  -i  aii<l  •hi-lMri'<I  vi»id  in  parliament.*' 
|-.i4  the  -am«'.  IT  a  like  reason,  llie  kini;  has  al>o  the  jiroroirativc  ot'  <••  infer- 

pri\i^-;;»—  tip'»n  privati*  |»erMin?».     Siuh  as  tjrantlnir  pla<*e  or  preeedi-m-e  t<t 

•  •:  fi  -  -iiiij.  •  >.■•  a*  •'hall  sci-m  i:***u\  (n  hi-*  P'\  al  w  i-ihim :  •/ •  **v  ^\u-\i  a-  eon- 
•.J    :ii>'!i-.  i'F  per^'ii^  h«»rn  ofit    i»t'  llic  kinii'H  domiriions,  into  (leni/i-ie>i : 

•^  •  V  -..■til-  vt-rv  «-.iii-iil«  rahh*  iiriviie'ji'H  ot"  n:ifiir.d  htirn  siihieets  an*  emi- 
•4  :.;••';»  tinni.  Ssi' h  aNo  i-  ilir  prrr«»i:nt ive  «»!  ereelini;  i-itrpfjnitiMn** ; 
r.  ■•  .1  I.  iiiiht  r  ••!'  privaii*  p.-i-^'iM**  an-  uiiii«d  :ind  knit  ti»L'«'thi'r.  and  •■nJMy 
\     ;  ■■■'■•.•*.  p-'Wir-».  a:id  inim'iiiitii'->  in  liifir  p'»litir  '•  apaeiiy.  whiili      ,  ..,-., 

■A.'.-    M".  ..\    i;e  :ip:ihl<-  ot   ill   thi'ir  natiinil.     IM"  ali«-n<.  <h'ni/.i-iis.     *■ 

-■.:.   .is;  '-.4: 1  !M::.'«  d  -iihi«  «■;-  1  "-i  uli  ^|••■ak  i:i"rr  lar-^i-ly  in  a -Jih-^'-pii-Tit 

■  -       .-.-  .1  ■   •■  :  .■■:|i'  ;;»'.  •!.-»  a*   I.i-    ei-"»i'  ot  \\:\^  !■•»  •!;  •»!  tn'.r  c<»miinlil::lit  >.-^ 

•  .  ■    ■  ■  I  l—*      I. 

^  ■    ■  ■     1    ■    ".  t  V   .  i:i    r  .     _•■    I;-,  .i    J  .   .11  .    ^t  i[i«  .T   !•>   ihf   l'i)it*'d   Stal.  •:   ;.i|.l   im 

1    ._■    ■:..  ■•:].  •■■•t   I  :■  ".;  •  .■  i.  .-:   .i-i'ii-r  I'l.fux  -li.iH.  witlimi!  r<<M*i*ii;  -t  «'.in- 

»     *      ■  ;  *  ■   .     ii»\    !■:•  -•  liT.  •  :i.'-  :i:u»-'il.  •ll'.'  ■•,  •■!    tilh*  i«t'  n\i\   kiliil   wh  iltVt  I.  tiiiUi  aiiv 

:  •       ;  ■   .'.J!.  •:..*■.    •'■n-t    I'    S.   ;::.  1.-.'.'.  1".    l:i  i  .i-'  ;niv  ahi-n.  .i|>;  1;.  iii^' !•• 

;    •  ■      •.■:.-i..i-    -'..*.l    \i.\'    i-:ii'    .ii;\    lj«r  ■■■?  ♦.i"\   l::le  itr  ].«-.-ii  •■!"  .Hi',   nf  tl:e 

■'■■■■    •:.■    h.  !:_"-i-::;  "r  -'  •:■    *■    '.'i  \\l:;i  'i  !.•■  i':::i-.  !.■•  "h  ill  .iT   lii-   riaii'  nf 

«  !       ■       ■       :  ,'•  ■■  I'l  •  \j-- —  !•  r.iii'!.!*.   II    ■!  1  i- T-!!f  ,it- ..j-il.  p  i»t  j|..).:iiry  i:i  tiji' I'nuri 

■    .:  •  .     I*    -n   i-  iri.il*-.  it):;-  Is  "li  il!  •  •■  i»i  "itli-il  in  iIh-  -.lid  I'-iiirr.     Art  n!"  r..n- 

.  i;   \i  :  I    I*"J    -    1. 

:.-    :-   *    r  •  *   .ii  ^  "iiJiii  nt    t-i--!li'f  iirid»T  tin-  I'niti-1  .*^!.t!i'^   i-  Y»-fi-l   in   L*»'ii«r:d  in 

{  r-  -    !■  'i'    *  .    Ill  1  i\  »t  »i  ili»*  .id\  .■  ■'  .inii  «•  'ii-'  n:  «»!'  lIi--  ^••»i  »'»■ :  tii'*  r;j!.'  ••!   li'iiiiin.i* 

■     ■  ii-.i'-'i*         !'■  j!  • '•■iiJ'-  --  li:  i".    '  '.   l.'W  \  I-:   t 'if  .i|ijiii:ii!ii|. ■!»!•<!' -iiih  i!|. 

-     ■*       ■•     -•■.■V  Til  i\   ;Ii:iiu  I  r-i*  r  ill   t!M'  rr--*'d«-»it  ;i]i'iii*.  in  thi*  fiiirt*  t»i   i.iw,  nr 

:-      ■     •■       ■■•■:.■  lit.      • '■■I;-!.   I'.  S.  .1".  1'.  -.  "J.     -'^H  \K-M  •"•?». 

'  /     .  ;  ■  ■  I    -I.' I.-  II  I  .w  ■  --'iM  I'  t\  ■■  III  »:•  •!  .«  ilnki-.  •  .iH.  X'\,  'au>\  i'"M!d  \\:\v»* 
:■:■••■■•■•■    ..11  ■•'.ii- :  -  I'f  ill-    -  iin-  r.ii  J\,  .i  |«'' ri»::.t!  iv**  ii"t  Miif- ■    iii.-iit'.v 

•  -    :    •     .*.   .•'.'.:   T  rif  -  :  Km  i!  W.I- r« -Tr.i:ii«*«M«v  till   .'.]   }I"ii.  \'II  I.  •'.  I".  \t  liii  li -t- 

•■.•    :  .  1.  ■     -r  I  :•••  •■■!•  Ill-'   «■!  .ill   tli'*  i»"Kj!:iv  .ii;  I  trii- it  •■!li''«'r- i»t"  ••t.iti*.     Tito  ot.itnl** 

>  ?-   *  •  \'*Ti'l  i.»  Iri  l.ind.  \«h*-rf  thf  kinj  ?*iill  i-<-(.i.n'«  In-  ]>rt  rojativi*  \\i:li<iiit  uny 

"    '      •         '   •ii:;«IM\ 

Ir...  i-.-i.  r  t  •  •-r.iKh-h  a  iinilorin  rnl«»  f»f  n:iinr:ili/.iti«»n  i-*  T^»*ti  •!  in  ^'-milti-"*.   ''••n**!. 

•  »••.  J.  •  ••.  r,i.-  pr*  x.iilini:  ■•)iiiii>Mi  i-  i!i.it  thi^  j-iwi-r  i-  i'\«Iii-:ve,  in  •»t}ii»r  wi»ri|«». 
:  ■'■.•.  «". .u.-ti...  h.^xt*  i-\i»r«-|i.fil  it  thi*  S!;i!i'-  MTt'  pr»'flii»l.-«l  !p»ni  il"in:!  th"  ••Jiine 
't     I  K-ni  •  I'liiu.  IJI.    Tlifie  i"*  n>t  «xpr-*-  pi»wiT  in  •'••n-rre-"  lo  e:»et  enrfM.riitioiw. 
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I  now  only  mention  them  incidentally,  in  order  to  remark  the  kind's  ] 
c^ative  of  making  them  ;  which  is  grounded  upon  thin  ibnndation,  thai  the 
having  the  sole  administration  of  the  government  in  hiA  hands,  is  the  hicfl 
tlie  only  judge  in  what  capacities,  with  what  privileges,  and  under  wlm 
tinctions  his  people  are  the  hest  qualified  to  servo  and  to  act  under  bin 
principle  which  was  carried  so  far  by  the  imperial  law,  that  it  was  dcten 
to  be  the  crime  of  sacrilege  even  to  doubt  whether  the  prince  had  appc 
proper  officers  in  the  stato.(/r) 

V.  Another  light,  in  which  the  laws  of  England  consider  the  king  with  r 
to  domestic  concerns,  is  as  the  arbiter  of  commerce.  By  commerce  I  at  pi 
mean  domestic  commerce  only.  It  would  lead  mo  into  too  lar^e  a  tieU 
were  to  attempt  to  enter  upon  the  nature  of  foreign  trade,  its  privileges, 
lations,  and  restrictions ;  and  would  be  also  quite  beside  the  purpose  of 
commentaries,  which  are  confined  to  the  laws  of  England;  whereas  no 
cipal  laws  can  be  sufHcient  to  order  and  determine  the  very  extensive  and 
plicated  affairs  of  traffic  and  merchandise ;  neither  can  they  have  a  pi^»p 
thority  for  this  purpose.  For,  as  these  are  transactions  carrie<l  on  l»oi 
subjects  of  independent  states,  the  municipal  laws  of  one  will  not  be  re*» 
by  the  other.  For  which  reason  the  affairs  of  commerce  are  regulated 
law  of  their  own,  called  the  law  merchant,  or  lex  mercatorut,  which  all  a 
agree  in  and  take  notice  of.  And  in  particular  it  is  held  to  be  ]>art  of  tb 
of  England,  which  decides  the  causes  of  merchants  by  the  general  rales 
obtain  in  all  commensal  countries ;  and  that  often  even  in  matters  relat 
dr^mestic  trade,  as,  for  instance,  with  regaixl  to  the  drawing,  the  ucceptaiK 
the  transfer  of  inland  i)ills  of  exchange. (/)-* 

♦•'-IT         *With  us  in  England,  the  king's  prerogative,  so  far  a»  it  rela 
"'    J     mere  domestic  commerce,  will  fall  principally  under  the  following 
cles : — 

First,  the  establishment  of  public  marts  or  places  of  buying  and  selling 
as  markets  and  fail's,  with  the  tolls  thereunto  belonging.  These  can  only 
up  by  virtue  of  the  king's  grant,  or  by  long  and  immemorial  usage  an* 
scription,  which  presup])(>ses  such  a  grant.(/)  The  limitation  of  these 
resorts  to  such  time  and  such  place  as  may  be  most  convenient  for  the 
bourhood,  forms  a  part  of  iK*onomic«,  or  domestic  ]>olily,  which,  eonsiderii 
kingtlom  as  a  large  family,  and  the  king  as  the  master  of  it,  he  clearly 
right  to  dispose  aii<l  order  as  he  pleases. 

Secondly,  the  regulation  of  weights  and  measures.  These,  for  the  advi 
of  the  pul>lic,  ought  to  bo  univei'sally  the  same  throughout  the  kingdom; 
t'he  general  criteri<uis  which  reduce  all  things  to  the  same  or  an  equ* 
value.  But.  as  weight  and  measure  are  tilings  in  their  nature  arbitral 
uncertain,  it  is  therefoiv  expedient  that  they  be  reduced  to  some  fixed  i 
standard;  which  standard  it  is  impossible  to  fix  by  any  written  law  o 
proclamation;  tor  no  man  can,  by  words  only,  give  another  an  adequat 
of  a  foot-rule,  or  a  pound-weight.  It  is  thcreibre  necessary  to  have  recou 
some  visible,  ])al]>ahle,  material  standard;  by  forming  a  comparison  with 
all  weights  and  measures  may  be  reduced  to  one  uniform  sixe:  and  ih 
rogative  of  fixing  this  standard  our  ancient  law  vested  in  the  crown, 
Normandy  it  belonged  to  the  duke.(/)     This  standard  was  originally  k( 

<*)  Difptttnr^  fU  priwif^Oi  jmiino  n-m  f^pitrirt :  !tnrriU(rii         (<^  Oft.  Lltt.  172.    Lit.  lUjB.  181.  154L 
fHim  iuit  tr  r.-f,  tfuhit-irr  <i)i  it  dii/nui  >i/,  ijtirm.  fhyrif  im-         <*i  'J  ItiNt.  lidK 
jMnit*<r.   C. '.»,  Jy. ;;.  («;  Gr.  (Jta/HM.  c.  18. 


A  pro|>osition  to  (U'lo^rato  to  tliom  nuoh  n  power  wn«  pejooted  in  the  federal  conn 
Whether  C<>n;ri'o««s  cnn  irrant  a  <*hiirt«*r  as  an  incitlont  to  the  powers  granted,  and  • 
of  carrying  thorn  into  cxocnilion.  is  a  much-vexed  question,  upon  which  theconstii 
ality  of  a  fV'deral  bank  <1<»]m'!uIs. — Siiarswooo. 

***  Congress  havo  j»r>\vrr  to  n'L'ulatt*  oonimerce  with  foreign  nations,  and  amen 
pevenil  States,  nn<l  with  tin*  Indian  tribos."    Const.  U.  S.  art.  1,  «.  8.  Whether  thi 
is  not  a  |>owcr  exrlusive  of  tho  sovcral  Stiitos,  is  a  question  which  doea  not  yet  apf 
be  fully  nettled.    The  Passi^nger  cases,  7  Uoward,  8.  C.  Kep.  28j.— ShauwooBu 
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:  nrwi  wo  fih<l  in  (he  Iuwh  of  kin^  VA^\r/ni)  near  a  ocntiir}*  beforo 
*t.  an  ihjiniction  tinit  one  nu-asuro,  wlii<'h  wuh  kept  at  Winehenter, 
il»^*n'i'il  tlin»u;;liiint   the  realm.     Mi>st  nations  have  n*;;iihited  the 

nifa^iiref*  «►!*  Ii-m^th  hy  *<.'«»iii|iari»*i>n  with  the  jmrtn  ol'  the  r^.,-r 
y;  a>  the  |»:ihn.  the  huml,  the  npan,  the  tiNit.  the  euhit,  the  L  "'"^ 
r  arm..  t!:i*  pae«\  an<t  the  fathom.  But,  an  these  are  of  <]itferent 
!i  nii'ii  I  if  fliit'iTi'iit  |ini|K)rtion}4,  our  nneient  historianK(  in  inft)rni  u**, 
-tan<Ianl  <»t'  li»nicitu«Iinal  measure  was  aseertaitied  hy  Kin^  iienrv 
h«i  fMhitiianilrtl  that  l\u*  ulmi,  or  an<'i«*!it  ell,  whieh  answers  to  the 
1.  <*h«iiii<l  he  made  of  the  exact  len^^th  of  his  own  arm.     An<l,  ono 

mra^un**  of  liii^^th  hfin;;  ;^aine<l.  all  otlu-rs  are  easily  <lerive«l  fn  mi 
**•  lit  :;ri-al»T  Inii^ih  l»y  mulli|ilyin<;,  thoM*  of  Ir^n  hy  sulHlividiii^, 
I  !*ianiiar«l.  Tliu?«.  hy  the  htatute  ealled  rttwpt^itio  uhutrum  ti  fHTti' 
vanN  ami  a  half  make  a  |M*n')i;  and  the  vani  is  sulNlivided  into 
kM'l  rach  fiMit  into  twelve  inehes;  whi<'h  inehes  will  l»e  eaeh  of  the 
n-i-  ^r.iiii«»  nt"  harh-y.  Su}K*rtifial  measures  are  dcrivinl  liy  H4|uarin;^ 
■j'\'.:  :ii.  1  nira*uri>  of  caiKKMty  hy  «-uliiii^  thfin.     The  stamlanl  of 

*  ••ri.Miallv  taken   tV'»m  corns  of  wheat.  whcn«v  the  h»west  lieiionii- 
rijij!-*    \\i-   ha\c  i"i  Hi  11 1  ciilh'fl  a  ;;rain;    thirly-two  of  which   are 

\\t''  •>!:tintc  rallfd  iinnjh»s4titj  tut h^uriirnHi^  ti»  <'oni|H)rie  a  |H*nnv- 
riiii  twi'iiiy  makr  an  (Min«*e,  twelve  ounre*^  a  ]N»und,  and  m»  ui^ 
1  u|Hi!i  ihi-M*  principles  the  tir>l  stamianls  wen»  mad«*;  which, 
iail\  '»"  f:\i-il  hv  till*  crown,  their  suhscouent  iv;;ulatioii*i  have  l»ivn 
adi  I'V  th«'  kini;  in  parliament.  Thus,  uiiiler  kin*;  l(i«*hani  I.,  in 
■nt  lt'»ldi'n  at  \V«"«tmi[ister,  A.n.  11*^7.  it  was  onlaincd  that  then* 
idy  <*iii-  \\«'i::ht  and  om*  nirasure  thnMi^hiHit  the  kingdom,  and  that 

•  it  thi*  ao-^i/i'.  (»r  >(aniianl  nf  wei;;ht^  ami  measun*^.  !»lMiuiii  he  com- 
ertain  in-r^iins  in  rvrr^-  <-ity  and  lH>rouixh;(o)  t'mm  whence  the 
e  •►!  thi"  kiiiiX'*  aulnai^i'r  si'em««  tt>  have  hren  <ii'riveil,  whi»>e  «luty  it 

rtaiii    ft  •',  I'l   !n»'a-Mri'   :dl   flolh«*  made  for  sah*.  till   tin*  ot^i****  was 

/  f hi- ».!.»:  It.'  11  \  \1  \V.  III.  4'.  JO.     Ill  kiiiic  John's  tinn*.  thi>  onli. 

rij   li;«  iiaid   wa^  *in"pn  iilly  «li'»prn>rd   with   lor  money..;'!     r*.>-.,. 

..•iH'l  :i  pri»vi«»i«in  to   Im*  maih*  for  enforrinir  it,  in  the  trr«*J»t     ^ 

kihj  .l"l.n  an'l   hi**  >Mn,»y.     Thi'sc  ori>riiial   standanU  wrn»  <'allcil 

.  r    :tifl   ffff-ur-t  #/"//owi  rf;ts;,s\  and*  an*  ilinvted  hv  a  varirtv  of 

-tat  lit'  ->  1"  hi*  k<pt  in  th<*  e\i-lM'<|uer.  :ind  all  wei;;hts  anil  measures 

« ..i.|..rnial.li«   t!u-n*lo.ifi     Hut,  as  Sir  Kdwani  i"<»ke  oliser\es.M/) 

);aO\    ...I  i.t!«-n   hv  :iMtl»oriiv  of  iiarlianu'nt    he**n   eiiactiHl,  vet   it 

l-<   <  jh  <  ti'l;  -*<»  fon  il'ic  is  ru>toin  with  the  multitude.^ 

i'   tr."   .V.  /'w.  /    •i-N.f  I".  ti.r«  IntMTr.  fif.  vmiui 
in  r  fj  1/  "    /.    r;- ■>•!    lit.  I  iiptmi      r^i'     •'  Il:>  kiiij;  >  «>.«:i.t:  inrMur>-   >f  ••«r  It'I  tb^  kiiiiE.** 

•    /'V-   J.  1.' 
>*«r  ..  '   U  VAw   III.  M.  I.  r.  1J.    -::,  K.|v.  III.  u  \  r.  In.    M 

.  1  K.    II    >■.■■•■      *  H-n.  VI  .    :..    11   lirn.^l.  r.v     11  ll-n. 

^  %II   .4.    i!r«r   II.  c.  V 

.•    J  lift.  41. 


l.ii:«-it  -if  \%f.jlit"  .iipI  nuM'uro*  i':iiiii<»!  with  j«i«jiH"ty  )***  p'f«Tn««l  t«»  th« 
i*.i«-     1  -r  !:■•'!»  •    ■-■    I   •'■  •■-' I  X'*  th»'  |»r«"»i'nl  t;m«"  tliiT»*  art*  jiUiVi-  twi«iity  a<'t.< 

:••  t".\  I'll  •  -f.iM>!i  thi-  -i.iiitl.inl  and  unit'iirinitv  •»t  wi»i;!hf"  aipl  miM*nri-«. 
it  <  .1--  -  Ml  -11  •?!>  -ii*'i'  •  *  h.i\  •'  l.iti'!\  hi-i'ii  di't«'riniii«*d  Ky  ilio  (i-iiirt  nt'  kiiii;'<« 
If    Mii:   .ilrh 'luh  irifi«-  li.fl  I ii  ;i  «'ii'»tr»iii  in  u  t«»wu  to  -••ll  hiittfr  hy 

.  -  t  .  til.   j-.ii!i.i    \»'i  tli«-  iur\  tit  thi'  iiiurt-li'«'t  w*t**  ni»l   iti-titifl  in  *■■  i/ini? 

.1  (••  :<•■!)  uli-i  ^iiM  )M*iin<U  ]'•-"*  than  that,  hut  niiT**  than  *>ixti-i*ri  iiuii>'i-«i 
liT.i'  ;.   w-  :.'Mt      .1  r.  K.  'JTl.     In  thi'  othtT  it  Wiu*  di-t**rmint*<|  that  no  prui*- 

.-.ii,.!   •  .[inr.  TV. Ill  til.'  «tatut.-«  'JJ  «*ar.  II.  i*.  s.  un«i  1**J  A  'J:'>  «  ar.  II.  r.  I'J, 

i».i!  :1  aii\  \  *  r-'-n  Oi.ill  isihfr  *"'ll  i»r  ^uy  irraiii  or -alt  hy  miv  •■rluT  iiit\i«nrt* 
i<  li«o!«  r  I  ii-!i' I.  h*'  «h.ill  t'*rti'il  t'<>ri\  ■•hilliiik;*.  and  al«o  tip*  vahif  nt  tho 
.1  M.M  xr  l"'!.-.'!!! :  •■lit*  half  tn  th«'  {NMir.  tht*  f»tht*r  to  (h««  iiilitrniiT.  Th« 
i..r   4  T   It  7  I'*,     'i  r    H.  ;:'».:.  -<'iiRi-TM\. 

!••  fix  th»'  -i.iful.ir'l  lit"  wi'ijrht*  ami  iii«'ii*iiri»^  i«  in  r'iin»m»*i.  ^oiiit.  V.  S. 
Ill*  |-»w»r  ha*  iii»t  iv^  yi-t  l»<'i*n  ••x«Ti'i*«'«l  i'Xi*i'|it  in  r»e«nl  ti»  th»»  iMiitom- 

i'iui«-d  Sui«^,  Mild  hy  di»tributtiig  a  ooin|»Ii»t«*  M'i  ot  all  the  wfi^ht«  and 
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Tliirdly,  as  money  is  the  iuo<lium  of  commerce,  it  is  the  kin^x'p  prvro;ja 
as  the  arliiter  ol'  ilonicstie  commerce,  to  give  it  authority  ov  make  it  i.ur 
Money  is  an  iinivi-rsal  ini'ilium,  or  common  t!;tan<laiii,  by  c()mpari^wn 
whieli  the  vahie  of  all  merchan<lif*e  may  he  ascertaine<l:  or  il  is  a  hi^'u  w 
rei)resL'iits  the  respective  vahies  of  all  commotlities.  Metals  ui*e  well  culeoj 
f(»r  this  si^n,  because  they  are  durable  and  are  capable  of  many  Hul>iiivisi 
and  a  i)recious  metal  is  still  better  calculated  for  this  puii)omf,  becauM?  it  » 
most  portable.  A  metal  is  also  the  most  projwr  for  a  common  ineasun 
cause  it  cuu  easily  be  reduced  to  the  same  standard  in  all  natiuns:  and  e 
particular  nation  fixes  on  it  its  own  impression,  that  the  weight  and  stan 
(wherein  consists  the  intrinsic  value)  may  both  be  known  by  ins]ie4 
only. 

As  the  quantity  of  precious  metals  increases,  that  is,  the  more  of  tliom  \ 
is  extracted  from  the  mine,  this  universal  medium,  or  common  sign,  will 
in  value,  and  grow  less  precious.  Above  a  thousand  millions  of  bullioii 
calculated  to  have  been  imported  into  Europe  from  America  within  less 
^.,»,-,  three  centuries;  and  the  quantity  is  daily  increasing.  ♦The  eonseqt 
"* '  i  is,  that  more  money  must  be  given  now  for  the  same  commodity 
was  given  a  hundred  years  ago.  And,  if  any  accident  were  to  diniinis) 
quantity  of  gold  and  silver,  their  value  would  proportionably  rit>o.  A  h 
that  was  formerly  worth  ten  pounds,  is  now  perhaps  worth  twenty;  an 
an}'  failure  of  current  specie,  the  price  may  be  reduced  to  what  it  was.  H 
the  ho]*se,  in  reality,  neither  dearer  nor  cheaper  at  one  time  than  ano 
for,  if  the  metal  which  constitutes  the  coin  was  formerly  twice  as  scarce 
present,  the  commodity  was  then  as  dear  at  half  the  price  as  now  it  is  i 
whole.'* 

nioasuron  ndo])te<l  as  standards  for  tho  iiso  of  the  several  custom-houses,  to  be  doV 
to  the  gnvonmr  of  each  State  in  the  Union  or  such  person  as  he  may  appoint,  ft 
use  of  the  Statos  resj)eetively,  to  the  end  that  a  uniform  standard  of  weight 
moasiiros  may  be  established  throughout  the  United  States.  Kesolution  of  Coi 
Junft  14,  IH'M'}.     4  Story's  I-i;iws,  2511). — Sharswood. 

-"'  hi  eonsidoring  tlie  prices  of  articles  in  aneient  times,  regard  must  always  bel 
the  weight  of  th<^  shilling,  or  the  quantity  of  silver  whieh  it  contained  at  different  jm 
From  the  eon«juest  till  the  iHKh  year  of  K<hv.  III.  a  |>ound  sterling  waa  actually  a  \ 
troy-weight  of  silver,  whieh  was  <livided  into  twenty  shillings;  so  if  ten  pounds  a 
time  were  the  price  of  a  hftrse,  the  same  quantity  of  silver  was  paid  for  it  as  is  now. 
if  its  ]»rice  is  thirty  pounds. 

Thi-i  th«'r«'tore  is  (in<»  gn^at  cause  of  the  apparent  difference  in  the  prices  of  com 
ti»'<  in  ancii'nt  and  modern  times.  A)>out  the  year  1IJ47,  Edward  III.  coined  tweni 
shillings  out  nfa  ]iound  :  and  fiv<'  years  afterwards  he  coine«l  twenty-five  shillings  < 
tile  i-iiuw  <)ii:(iitity.  Ilcnry  V..  in  the  beginning  of  his  rt-ign.  divid<Hl  the  pouni 
thirty  shillings,  and  th<>n  of  conse(|uence  the  shilling  was  double  the  weight  of  a  si 
at  j»re-cnt.  II«'nry  VII.  increased  the  number  to  forty,  whieh  was  the  standard  ni 
till  tlie  }M»ginnin«z  of  the  reign  of  Klizaheth.  She  then  coined  a  ])Ound  sterling  of 
into  sixty-two  shillings.  And  now  hy  ,'>(►  (leo.  III.  c.  CS,  the  i»ound  troy  of  sis 
silver,  eleven  onnc«»s  two  pennyweights  fine,  &c.,  may  he  eoimnl  into  sixt^'-six  shL 
See  "Miiney."  in  the  Index  to  TInnie*s  Hist.  Pr.  Adam  Smith,  at  the  end  of  hi 
volunn'.  has  given  tables  specifying  the  average  prices  of  wheat  for  five  hundred  an 
years  back,  and  has  reducecl  f«.»r  each  year  the  money  of  that  time  into  the  money 
present  <lay.  iUit  in  his  calculation  he  has  called  the  pound  since  Elixabcth'a  time 
shilling**.  Taking  it  at  that  rate,  we  may  easily  find  the  equivalent  in  modem  E 
of  any  sum  in  ancient  time,  if  we  know  the  numl)er  of  shillings  which  weighed  ap 
by  this  sinij)le  rule:  As  the  nunilMT  of  sliillings  in  a  pound  at  that  time  is  to  sixtv 
any  sum  at  that  time  to  its  equivalent  at  jiresent :  as  for  instance,  in  the  time  of  1 
v..  as  thirty  shillin;js  are  to  sixty  shilling«*  now,  so  ten  pounds  then  were  equal  tot 
]iounds  (»f  ]»n"-ent  nmney.  The  increase  in  the  quantity  of  the  precious  metalido 
necessiirily  increase  the  ]»rice  of  articles  of  connnerce :  for  if  the  quantities  of  thee 
cles  arc  augnienteil  in  the  sjune  ]>roportion  as  the  quantity  of  money,  it  is  olear 
will  Im'  the  Kimie  use,  demand,  or  price  for  money  as  before,  and  no  effeet  wiQ  bi 
<hiced  in  the  ])rice  of  cDninio'lities. 

If  gold  and  silver  could  h:ive  been  kept  in  the  country,  the  immimis  || 
naper  currency,  or  substitution  of  ]»aper  for  (M)in.  would  have  ftimlniihtd  III. 
Lave  increased  the  i>riees  of  labour  and  commodities  fiir  b0Ti     d  Ita^ 
•212 
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riinsr  «»f  nion«\v  is*  in  all  HtntoA  tho  art  of  the  sovopoi^^n  power;  for  the 
•t  riii-riiii*iicii.  tliiit  its  value  may  Im*  known  on  inH]NM'tion.     An<i  with 

f»iii:i::f  in  ir^'iM'ral,  tht-n*  urv  thn***  thiii;^  to  bo  cronHiilertMl  therein; 
ial«.  thr  itiipn'-siitii.  ami  the  dcnoniination. 
•ijuni  to  till*  iiiati*rial*4.  Sir  Kiiwanl  (/oke  lay**  it  down/t*)  that  the 

Kiivrluri'l  niii-t  4*ithcr  he  ot'  ^il«i  f»r  silver;  and  none  other  was  ever 

fhc*  riival  authiirity  till  1ti7-.  wh«*n  nipper  tarthin^M  and  halt- pence 
•■d  hy  kifiir  riiarh'^i  the  S»M'i»nd.  and  «»nleriMi  hy  prindaniation  to  \hs 

all  p.i\  iiirhto  uiidrr  the  valiK*  i»t'  >ixpciM*<*.  and  not  otherwim*.  But 
■r  i'«':ii  i<*  n«»t  ti|Min  th*'  kimk*  tootini;  with  the  other  in  many  respects, 
\y  Willi  p'_Mrd  t'»  thi'  oth'iicc  of  con nt«*rfiM till*;  it.  And.  as  to  the 
1.  it  I-  iiiafti'il  hv  Htatuti*  14  <ico.  HI.  v.  42,  that  no  tentk'r  of  i)av- 
•  ilviT  iiii»ii«*y.  i'XffCfiihi;  twnity-fivc  )H»iinds  at  one  time,  shall  he  a 
tt-ii  l«r  in  law  t'<»r  more  tlian  its  value  hy  wei^^ht,  at  the  rate  of  ox.  'Id. 


•  ■ 

-  I oft-r   ir.j    IlK  t-il   all    till*   rtiili  nt'  tlir    klilL^diMU    MlUst    lic    niadf.  )>v  the 

H-lA    111   r   l.I.     >«•  tital  ihr  kiliu'-  jn-fpijativr  m'i  nicth  lint  t«i  txlrlid 

..i*iiij  .,r  \  \k\\:\uv\\\\z  tin*  value  nt  ilic  «'niii.  Iu'low  or  alMive  the  >lerliiii; 


t»ri*'\i«-   .  '  ••     ■■    \.    ■i!i«.l->|  ml  •  niifi-lw  •  ■li.ll  !i^«.    S 
"l*   -     -I  t  :  ."I  -li  <    -ifi* 
t    >|.  h'l  III  -•   .' ■ .     lMifn-"ri«'.  ,.•    I'.",      "nil"  II  •■■!  {-I  in- 
•i'  1-     1  •.    •.  -      —  '    »-  tlitt    -.!  1  •■  I  I  \  ;li  -.  tu  •  ■  t^iii  » 
I   «  *f-.   '.'.  •!   '.*•      ii  iiii- fi  :*  -l-rn'  I  Ir -I'l  iJn-    A-'- ''ii  .n.    -r 

>   •!■.:■..'.     •  •'    ••    ••..1  •««  «• :       I      ii';i     ...   x  «ii. 

|.,i,  ,1    t     ;    111  ,;     I  ••■  I   •    .-r   <!■  ri.t  •!.»    n-fi    i»i  ui  ;■   I    '  »    l»»- 

H  ■'.•     I    »    .     -It'     I  .  11-  ii-l  ^'  ».  t!.«- .  Ill;,  -i  ti  »J-  n  ka 

!■.     .■  rii  }  ■.      •- 


I-    '    • 

i I-  J  "i  '   •  ■■  <■■    II-  n'' I  *  ir-«  \  I'l  f  rm-r 

f     •  ,     .         ■  .     .       .■■-•,    II    ■;.       •   \    .        .     \\ 

.'.■■■■      •    .  :.■.-•  ■  ,■   ■  f  tw-  II**  '«  • 

•  .     ••    '       »    I  ■"  •    I    ;    »    .• 

■  ■  •   •  1    >•■••' '       ;  ■■  •   'it 

*  :■*•■»■            ■  •■  r  « 


;  •■•i    )  •,   'Ii-     -l.-      \i-?\  I'T  \\if   !ii:i.f^  in  Ami*  :!■.<.     Tlii-  «  lV««-?    \\\*-\  Ii.iV**   |iir»- 

•  ■  •  ."     •?    I  ■■*.•■  ?.  l.-l  !■■  ?)i«' w  liiilf  w-»i  I'l ;   I'll    til'-  JTii  T  •■;!■»•■  «■!' I  iiir  p.ipt-r  liait 

I     •      -.     •    .     .  --.  ».    •*;•     V  i''l«*  «»t"    tll'illi'V   .l!     ll'illl".   wllii-ll     iH'ViT    <MI1     t  iki'    J'l.|-i«    ttl 

1- ,•'•  ■  !•  ii  »  !1  ii.i*ir.ill\  -i'»'k  ik  I',  tti-r  iiMik»!.i»r  U*  e:iriii-<l  wIh-i-''  ihit** 
•-ti  r  r  .!  :  .1*  1  )  \  til'-  -iiK-titti(i«iii  of  ;i  liifiiMT  in«'iliiiiii  ^if  (-ohiiiiiti-**.  ili«> 
u  -.  lii--  .-  I  i  i-  1  !••  :lti-  i-ipii.il  iir  til  idi*  i-f.il  otr*-n::t)i  «•!'  xh**  ii.it:iiii.  (inM 
■    ■'  .   i:i    1  -.jT.  ;":   ..lit   ji.iri  'il   ill*'  nvil  Wf.iltli  nl"  n  riiiiiiii*T«'i.d  i-miiitrx.     Tlii» 

•  v.      •    -    •  !i   :!•■   •■■iiiivv  li.i'.   } II   i-tiiii  iT«-l   at   «liniit   tw»iit\   iniDion^ 

:.    -•  ■-   :.. -I.  *\  ..i;    i-   r.ii-i  tl   in   nn*-  v^mi-   lur   tlii*  -iiiiimrt  i>l' <iiiVi-rii!M'-iit. — 

»•  .1  ■  !  '  i-«    iM    I  !.'i»i-Tirv  ;nt.  wliii  11  \%:i'-  «i>n!iini»'d  till   IT**.',  •.in  ■•♦  uliith 

•  ■!   •  -     i   •'.  if    ■?    'i  I'   \ M   ri'VlVi-d. — <  'mri-11  *N. 

I'-.  -:  ''i  .;!  !•.-  in- -'.tsKiM**  w.nk.  tin*  "Ininirv  in!«»  tlie  N.iliir*'  .iii<l  (*;iiioi'4 
i.v.  •  •    \  iV    :  -.     \i'l.  1.  I'.  ..'*.  t»  lU  u*  tijat  'tlif  Kn::l:«li  i-nMifl  *t.'!!ini»  m  ilit* 

Wtr  I    I     •  ••lirii.TK  <1  .«    )-»iint|    TnWiT  Wt'lL'hl  "t"  ^ilv*  r  *'t'  .1  klli«\Ml    tllli'llfo-.       "fl;** 

nd  -«■•  !ii^  I  I  i..i\<-  '"••II  '«<»iii«*ihin::  nHti>- tli.tii  \\w  Unin.in  |"tiin  i  an  I  <»i»ni<- 
;f.i't  'tl'  'i  r-  '. '  <  I'-iiiiil.  'Diin  |.i<«i  H;i«  ni»(  iiitnxlured  intu  ili«>  mint  <ii'  Kinr- 
•*  l"iK"l'  tl-ii.  Vni.  TIk*  Fn-nrh  livre  ii*nt:iiiiiHl  hi  thi>  iin)i*i»f  <.'li  irlfiii  i!!ii'* 
'«ii—  wi  :^lit  of -:li«T  iif  :i  kn>twn  fiii*-n«*'^.'<.  Tho  fair  of  Trovf^,  in  t'huiii]t.ii):ii. 
fffrii-  fr«'<|tn-ntid  l>v  all  tin'  niitif»n«i  of  Eurofie,  and  the  weights  and  mcaMur^a 
w  •  marktfl  Wfrc  gcnemll}'  kuuvru  and  €eleeiiMd."-«OMMBAS. 
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value,(r)  though  Sir  Matthew  Hale(fl)  appears  to  be  of  another  opinion."  ' 
kiii^  may  also,  by  his  proclamatioii,  legitimate  foreign  coin,  and  make  it 
rent  here  ;  declaring  at  what  value  it  shall  be  taken  in  payment8.(^)  But  i 
1  apprehend,  ought  to  be  by  eompari^40n  with  the  standard  of  our  own  o 
otherwise  the  consent  of  parliament  will  be  necessary.  There  is  at  preaeB 
8ueh  legitimated  money;  Portugal  coin  being  only  current  by  private  c*oii| 
HO  that  any  one  who  pleases  may  i*efuse  to  take  it  in  payment.  The  king : 
also  at  any  time  decry,  or  cry  down,  any  coin  of  the  Kingdom,  and  make  i 
lr)nger  current.(c')" 

V.  The  king  is,  lastly,  considered  by  the  laws  of  England  as  the  head 
supreme  governor  of  the  national  church. 

To  enter  into  the  reasons  upon  which  this  prerogative  is  founded  is  nu 
rather  of  divinity  than  of  law.  I  shall  therefore  only  observe  that,  by  stl 
2G  lien.  VIII.  c.l,  (reciting  that  the  king's  majesty  justly  and  rightlully  ii 
4co-rQ-i  ought  '*'to  be  the  supreme  head  of  the  church  of  England;  and  u 
"'*  J  been  recognised  by  the  clergy  of  this  kingdom  in  their  eonvocatio 
is  enacted,  that  the  king  shall  be  reputed  the  only  supremo  head  in  earth  c 
church  of  England,  and  shall  have,  annexed  to  the  imjierial  crown  of  this  r 
as  well  the  title  and  style  thereof,  as  all  jurisdictions,  authorities,  and 
modi  ties,  to  the  said  dignity  of  the  supreme  head  of  the  church  appertai 
And  another  statute  to  the  same  imqioit  was  made,  1  Eliz.  e.  1. 

In  virtue  of  this  authority  tiie  king  convenes,  prorogues,  restruinB,  rega 
and  dissolves  all  ecclesiastical  synods  or  convocations.  This  was  an  inh 
j>rt»r()gative  of  the  crown  long  Wfore  the  time  of  Henry  VIII.,  as  appca 
the  statute  8  Hen.  VI.  c.  1,  and  the  many  authors,  both  lawyers  and  hista 
vouched  by  Sir  Edwanl  Coke.(</)  So  that  the  statute  25  Hen.  VIII.  c.  19,  i 
restniins  the  convocation  from  making  or  ])utting  in  execution  any  can© 
pugnant  to  the  king's  ])rerogative,  or  the  laws,  customs,  and  statutes  < 
realm,  was  merely  declaratory  of  the  old  common  law:(e)  that  part  of  \\ 
being  new  which  makes  the  king's  royal  assent  actually  necessary  to  the 
ity  of  every  canon.  The  convocation,  or  ecclesiastical  syno<l,  in  lEaigland,! 
considenibiy  in  its  constitution  from  the  synods  of  other  Christian  kingi 
those  consisting  wholly  of  bisho])s:  whei'eas  with  us  the  convocation  ' 
miniature  of  parliament,  wherein  the  archbishop  presides  with  regal  stati 
upprr  house  of  bislio])S  represents  the  house  of  lords;  and  the  lower  honse 
posed  of  ivpresentatives  of  the  several  dioceses  at  large,  and  of  each  pari 
cha])ter  therein,  resembles  the  house  of  commons,  with  its  knights  of  the 
and  burgesses. (/;''     This  constitution  is  said  to  be  owing  to  the  poli 

f>)  2  In«t.  .077.  (/)  Tn  the  dl^t  of  Swipden,  where  th»  riifliilM 

(•)  1  ll.ll.  1>.  C.  \9i.  one  of  tho  lirmnrho«  of  thu  ktcUatore,  the  chual 

(^)  Ibid.  197.  clrrio^  ntninliln  the  cimToailk)o  of  Kiij^ml     f 

(•i  I  HaI.  I*.  C.  197.  ptMcd  of  thf  btahom  Mid  nuprriBtendeatiit  aad  dR 

(*)  4  hut.  :v>2,  32).  ti4>m  one  of  which  1*  chonen  by  mmj  Wm  pHMii 

[f}  V2  IU>p.  7-J.  doani>ry.  Mod.  Un.  UUt.  zxzifl.  18. 

"  Lord  Ilalo  refers  to  tho  cnso  of  mixed  money  in  Davies's  Reports,  48,  in  nip 
his  opinion.  A  person  in  Iroland  had  horrowtMl  XKX)  of  sterling  money,  and  hai 
a  l)ond  to  ro)>ay  it  on  a  oortain  future  day.  In  the  mean  time,  queen  Elitabeth, 
]iuri>os<'  of  paying  Jht  ariiiii's  aii<l  <Te<1itoi-s  in  Ireland,  ha<l  coined  mixed  op  bfuie  i 
and  hy  h«T  j>ro< ■lama lion  Iiad  onliM'tMl  it  to  pa^.**  ourri'nt.  and  liad  ericnl  down  the 
foin.  Tlio  <li.«litor,  on  tho  :i).pf»ini»'(l  day,  ten<loivd  .£100  in  this  btu^eooin:  an«i 
dotiTinintMl,  u])on  groat  consitUM-ation.  that  it  wart  a  logal  tender,  and  that  the 
was  obligod  to  n»<v»iv»?  it.    Natural  equity  wouhl  have  piven  a  different  decision. 

Thi."*  art  of  <|no«'n  Klizahotli  dors  }»ut  ill  corri*si>ond  with  the  flattering  ins^oriptif 
her  tonih: — licOjio  rr/onmifa,  pax  fttndata^  vwnda  ad  suum  valorem  redueta,  Ac.  2  Inst. 
Christian'. 

'■'  Conpross  havo  powor  "to  coin  monoy,  regulate  the  value  thereof  and  of  foreii 
and  to  provide  for  tho  piinislunent  of  counterfeiting  tlie  securities  and  current 
tho  Unitod  States,"  T'onst.  U.  S.  art.  1,  s.  S. — Sharswood. 

"And  by  stat.  8  lien.  VI.  c.  1,  tlie  oh^rgj'  in  attendance  upon  the  conrocat 

privileged  from  arrest.     If  not  at  the  ]>oriml  specified,  as  head  of  the  church,  (pre 

the  po])e,  temp,  Edw.  I.,  to  have  arrogattvl  tliat  elevated  dignity,)  yet,  as  king 

hind,  we  find  a  remarkable  exercise  of  power  delegated  by  him  to  the  hii 
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L«  who  tbervby,  at  one  and  the  same  time,  let  in  the  inferior  clergy  to 
ile|o>*<*  of  Ibrmiui^  ♦ecelo8ia8tieal  canoos,  (whicli  before  they  had     r».>o.| 
d  alfH>  intnxiuct'd  a  method  of  taxing  ecclesiastical  benetices,  by     L  '^ 
of  convocation.(^)** 

thill  prerogative  also,  of  being  the  head  of  the  church,  ariseB  the  king's 

nomtnati<m  to  vacant  binhopricH,  and  certain  other  ecclesiastical  prefer* 
which  will  more  properly  be  considered  when  we  come  to  treat  of  the 

I  fdiail  only  here  observe,  tliat  this  is  now  done  in  consequence  of  the 
25  Hen.  Ylll.  e.  20. 

ad  of  the  church,  the  king  is  likewise  the  dernier  resort  in  all  ecclesia»- 
i«M»!* :  an  apjieal  lying  ultimately  to  him  in  chancery  from  the  sentence 
i  eerleniastical  judge  :  which  right  was  restored  to  the  crown  by  statute 

VIII.  c.  I*J,  as  will  more  fully  be  shown  hereailer." 

(*)  Oilb.  Ui0L  of  Bxch.  e.  I. 


T  hath  in^intyd  to  all  bvjwhoppy^  that  twyse  in  a  yere  thev  may  cun»e  all  men 
t3k'.n*t  lh«»M»  artrclo^."  Tfte  trrctc  Ahregemmt  of  the  StatuttfM  of  England  untyll  the  xiy, 
fHi  H'^ry  tty  VIII.  'i-'iT.    Thii*  cUuiie  i»  in  effect  found  in  the  statute,  or  rather 

.Sbtf«*.*wfii  df/-  ufLi'j-o  mm  rr^nrr,frru/o.  34  Rlw.  1.  r.  vi. — <-*HITTr. 

1  the  It-ftmt**!  c«)mni»*ntntor's  toxt,  llio  ^tud«'nt  wouM  iM*rhapii  be  apt  to  suppose 

>!•  U  only  ot\e  <*f>nv«K'at:on  at  a  time.     But  the  king.  l»ofurts  the  meeting  of  €»vi»r>' 

i*tn*-rit.  tlirvM'tA  hU  writ  to  e:ich  archbishop  to  summon  a  convociitiou  in  hia 

proviuof. 

»lt:n  i^y*  tliat  tho  convoration  of  tho  province  of  York  conKtuntly  oorrenpondu, 

and  i-<>ii»'ludf«  tht*  «^ani«»  niattors  with  thf  T»n>vincial  «vnod  of  Canterbury.  God. 

ihey  are  cortainly  di>tinrt  and  indopondt-nt  of  each  other:  and,  when  they  u»ed 
^  cl»T|rv,  th«»  d.fffr«-nt  oonvocationn  itoniecimtm  grunte*!  different  subsidies.  In 
it*n.  VI i I.  thf  ionviH*ation  of  Canterbury  had  graiit(*d  the  king  one  hundred 
1  iiound<«.  in  (H^n^ideration  of  which  an  act  of  |>arlianient  was  ijamed,  granting 
rdon  to  thiM'lfrgA*  f<»raU  spiritual  offences,  but  with  a  proviso  that  it  should  not 
[o  th«»  provin«'f  <«f  York,  unh'ss  its  convo<^ation  would  grant  a  sul>sidy  in  pro- 
or  isnl'-  -  il^  r!«Tk'>'  u«>uM  )»ind  theni."»i-lv«*s  individually  to  contribute  as  bounti- 
hU  *taiuto  is  rii«';l  at  l.irg*^  in  Gib.  Co<l.  77. 

xn*  and  iir<h«ic:u'otm  ore  ni«'iii>>er!«  of  the  convfx'ation  of  tlieir  province.  Each 
H*ii<l<«  «»ij«»  ppH'tor  or  rc|  r«'<«*nt«tive,  and  the  parot^hial  clerg>'  in  eac*h  diocese  in 
ITT  two  j.r«>rt<»r!«:  but.  on  a<vount  of  the  small  nuniln^r  of  dioc«»se9*  in  the  province 

cmi  h  •r«}nlfa«Niiirv  el«»ct»  two  proi'torn.     In  York,  the  c<»nvcM*ation  consists*  on  Iv 

•  •  • 

mi*^  :  but   in  Cautvrburk*  then*  are  two  hou!*«'S,  c»f  whirh  the  twenty-two  bishops 

•  u|>|>*-r  hou«»e:  and.  JK»fore  the  R«'fonnation.  ablmts,  prior*,  and  other  mitred 
ruu  with  thf  bi*ln>nH.  Th»»  lower  hous«' of  tMui vocation  in  the  jirovinco  of  Canter- 
«t«t«»  of  tw<>nty-twn  il»»an*.  fifly-tlirec  an'hdcacons.  twenty-four  proctors  for  the 
,  and  forty-four  pnx'ton*  for  th»»  jiarochial  clerg>'.  By  8  Hen.  VI.  c.  1.  the  clergy 
at«*n«lan<^  u|N»n  the  convtw^ation  have  the  same  privilege  in  freedom  from  arrett 
efnU>r«  of  the  hou*«e  of  commons  in  their  atteudaoco  u|>on  parliament.  Bum. 
fWic.  Abr.  ClO. — <'nti.*TiAX. 

tiat  ^tatut**  it  i<«  iltM*lar«Mi.  that  for  tlie  future  no  appeals  from  the  eccleniastical 

ihi"*  n*iilm  should  be  made  to  the  i»o|>«\  but  that  an  ap|>eal  from  the  arch- 

r«>un*  ••hould  li»'  to  the  king  in  chanc««r>' ;  U|>on  which  tlie  king,  as  in  ap(>eals 

•  admirmr**  t^Mirt.  should  bv  a  commission  ap|>oint  certain  judges  or  delegates 

•  d«*t»'rmin»»  «ii*'h  ap|H»aIs.  3  Book.  G*). — Chkij^tiam. 

i^iifi'Mi*  t.-*:  -ball  ♦•v«r  b»»  n^piired  an  a  ()ualifi**ation  to  any  office  or  public  trust 
>#•  I'ntt'Ml  <[jkt»-i."  Connt.  U.  S.  art.  C>.  n.  .'{.  "Contfre^s  shall  make  no  law 
;:  an  ♦•-•rabU-lnu'-nt  of  r»«Hgion  or  prohibiting  the  free  exercise  thereof."  Ibid, 
i-nlt.  art.  I. — Sujii5«rooD. 
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CHAPTER  VIII. 
OF  THE  KING'S  REVENUE. 

Having,  in  the  preceding  chapter,  considered  at  largo  those  branches  of 
king's  i)rcrogativo,  which  contrioute  to  his  royal  dignity,  and  constitute  thi 
ofutive  )>()\ver  of  the  governmont,  we  proceed  now  to  examine  the  king's  J 
prerogatives,  or  such  as  regard  his  revenue;  which  the  British  constitution  ! 
vestird  in  the  royal  pei*8on,  in  order  to  su])port  his  dignity  and  muiutais 
power :  being  a  portion  which  each  subject  contributes  of  his  propcrt}',  in  € 
10  st'cure  the  remainder. 

This  revenue  is  either  ordinary  or  extraordinary.  Tho  king's  ordL 
revenue  is  such,  as  has  either  subsisted  time  out  of  mind  in  the  crown  j  or 
lias  been  granted  by  parliament,  by  way  of  purchase  or  exehnnge  for  sue 
the  king's  inherent  hereditary  revenues,  as  wei\3  found  inconvenient  to  the 
ject. 

When  I  sa}'  that  it  has  subsisted  time  out  of  mind  in  the  crown,  I  do 
mean  that  the  king  is  at  present  in  the  actual  possession  of  the  whole  of 
revenue.  Much  (nay,  the  greatest  part)  of  it  is  at  this  day  in  the  hands  of 
Jects,  to  whom  it  has  been  granted  out  from  time  to  time  by  the  kings  of '. 
land :  which  has  rendered  the  crown  in  some  measure  dependent  on  the  p< 
for  its  ordinary  support  and  subsistence.  So  that  I  must  be  obliged  toreo< 
*.>]j^.>i  *^^  P*ii'*^  ^*  ^"^-  i*t>yiAl  revenue,  Avhat  loiils  of  manora  and  other  sal 
-'  -J  *troqueiitly  look  upon  to  be  their  own  absolute  inherent  rights;  bts 
they  are  and  have  been  vested  in  them  and  their  ancestors  for  ages,  thouf 
realitv  originally  derived  from  the  grants  of  our  ancient  princes. 

I.  The  tirst  of  the  king's  ordinary  revenues,  which  I  shall  take  notice 
of  an  ecclesiastical  kind;  (as  are  also  tho  three  succeeding  ones)  viz. the 
tody  of  the  temporalties  of  bishops :  by  which  arc  meant  all  the  lav  rcve 
lands,  and  tenements,  (in  which  is  included  his  barony,)  which  beiong  1 
archbishop's  or  bishop's  see.  And  these  upon  the  vacancy  of  the  Lishopri 
immediately  the  right  of  tlie  king,  as  a  consequence  of  his  prerogati' 
churcli  mattei^s ;  whereby  he  is  considered  as  the  founder  of  all  archbishc 
and  bishoj)rics,  to  wliom  during  the  vacancv  they  iwert.  And  for  the 
reason,  before  the  dissolution  of  abl)eys,  the  I^ing  had  the  custody  of  the 
j>oniltios  of  all  sueh  al)beys  and  ]>riories  as  were  of  royal  foundation  (bu 
of  tlu»se  founded  by  subjects)  on  the  death  of  the  abbot  or  prior.^rt)  An 
reason  may  also  be  given,  why  the  ]>oIicy  of  the  law  hath  vested  this  cu 
in  the  king;  because  as  tlie  successor  is  not  known,  tho  lands  and  poc«e( 
of  thf  see  would  l»e  liable  to  s]H)il  and  devastation,  if  no  one  had  a  pro 
therein.  Therefore  the  law  has  given  the  king,  not  the  temporalties  i 
solves,  but  the  cmtody  of  the  ti'mj)ondties,  till  such  time  as  a  successor  • 
pointed;  with  power  of  taking  to  himself  all  the  intermediate  profits,  wi 
any  account  of  the  successor;  and  with  the  right  of  presenting  (whie! 
crown  very  frequently  exercises)  to  sucii  benetices  and  other  prefemiei 
fail  within  the  time  of  vacation. (6)  This  revenue  is  of  so  high  a  natun* 
it  couM  not  be  granted  out  to  a  subject,  before,  or  even  after,  it  accrued 
now  l»y  the  statute  IT)  Kdw.  111.  st.  4,  c.  4  and  5,  the  king  may,  after  tl 
cancy,  lease  tlie  tenij>oraIties  to  the  dean  ami  chapter;  saving  to  hims< 
advowsons,  eseheats,  and  the  like.  Our  ancient  kings,  and  particularlv  AV 
*-><^*n  ^^"*"'*'  ^^'^'J"<?  'lot  only  remarkable  for  keeping  the  bishopricB  alon^j 
"  '  -^  *vacant,  for  the  sake  of  enjoying  tiie  temi>onilties,  but  also  comt 
horrible  waste  on  the  woods  and  other  ])arts  of  the  estate;  and  to  crow 
would  never,  Avhon  the  .sre  was  filled  up,  restore  to  the  bishop  hia  temiHM 
again,  unless  he  luirchasrd  them  at  an  exorbitant  price.  To  remedy  ^ 
king  Uenry  the  r  irstU)  granteil  a  charter  at  the  beginning  of  his  religi] 

(«)2Iiut.l5.  (*;  but.  17  £dw.  II.  c  14.  V.  .N.B.32.  M 
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:r  n«*tther  U>  fell,  nor  let  to  farm,  nor  take  any  thing  from,  the  domains  ol* 
tiun-h,  till  the  ituccetwor  wan  inBtaiied.*  And  it  was  made  one  of  the  arti 
t  :  )m*  in^'at  charter/'/)  that  no  waKte  should  be  committed  in  the  temporal- 
•I  l>i«liupri(*ii,  neither  should  the  caHto<ly  of  them  be  sold.  The  same  is 
D«^i  by  the*  statute  of  Westminster  the  1st  ;(i;)  and  the  statute  14  Edw.  III. 
c  4.  ( whirh  |>erinits.  as  we  have  si'en,  a  lease  to  the  dean  and  chapter,)  is 
■i«»ni*  f  xplii-it  in  prohibiting  the  other  exactions.  It  was  also  a  trequeut 
'.  that  thi*  king  would  for  trifling,  or  no  causes,  seiz^  the  tem|K>raIties  of 
|««,  fveii  during  their  )iv4*s,  into  his  own  hands:  but  this  is  guarded  against 
»tuc«*  1  i*:«iw.  lll.st.  L',c.  2. 

I*  n*vfiiui»  of  the  kinu:,  which  was  formerly  very  considerable,  is  now  by 
I'^niarb'  induli;«-n(*e  ahnost  reduce<l  to  nothing:  for,  at  present,  as  soon  as 
c^  bi<»hop  iH  coiiMvnitt'd  and  cnmHrmed,  he  UHually  rec^eives  tlie  restitution 
>  t«-rn{M*niltii*s  ipiito  entire,  and  untouche<l,  from  the  king;  and  at  the  same 

d**^->  hiiniage  to  his  sovereign:  and  then,  and  not  sooner,  he  has  a  fee 
l«r  ifk  \»\^  bishtiprie,  and  may  maintain  an  action  for  the  protits.{/) 

Ttie  kiniT  is  entitled  to  a  conMly,us  the^  law  calls  it,  out  of  everj*  bishopric, 
i*.  t't  ««*iid  one  of  hi*<  chaplains  to  be  maintained  by  the  bishop,  or  to  have 
t<»i<»:i  allowiHl  him  till  the  bishop  promotes  him  to  a  beneHce(y)  This  is 
in   the  natun*  of  an  acknowliMlgnient  to  the  king,  as  founder  of  the  see, 

Ih*  bad  formerly  the  siime  conxiy  or  pension  fn>m  ever}*  ablH»y  or  prion' 
yal  foundation.'     It  is,  1  ^apprehend,  now  fallen  into  total  disuse;     r^*>Q± 
fh  Sir  Matthew  Hale  says(/i)  that  it  is  due  of  c*ommon  right,*  and     ■■ 
n<»i»ri*.M.Tiption  will  di-*eharge  it, 

L  The  king  al^o.  as  w:is  formerly  observcHl,0*)  is  entitled  to  all  the  tithes 
ii;  in  extni-|mnK'hial  plac*es:(A')  though  |K*rhaps  it  may  l>e  doubtiNl  how  Ikr 
artH'le.  an  well  as  the  last,  can  1h3  proj)erly  reckone<l  a  |>art  of  the  king's 
n»yal  n'Venue;  since  a  corody  sup|M)rts  only  his  chaplains, and  these  extra- 
rhial  tithes  an^  hehl  nnder  an  iniplii*d  trust,  that  the  king  will  distribute 
I  v»r  the  ifiMwl  of  the  clergy  in  gehenil. 

.   The  next  bnincli  r'>nsi?%ts  in  the  first -fruits,  and  tenths,  of  all  spiritual 
nu«nt^  in  the  kini;d<»m  ;  lM)th  of  which  I  shall  eoimider  together. 
I,-**-  w.-n*  oriiriiially  a  i»art  of  the  papal  usurpations  over  the  clergx*  of  this 
'l-»m  ;  tip-t  iiitHMlueed  bv  Pandulpn,  the  p<HH''s  lej^ate.  during  the  n'i;rns  of 

J"bn  .nnd  Ilt-nrv  the  Phinl,  in  the  see  of  Norwich;  an<i  af\erwanls  at- 
ttt-^i  t'»  U*  made  universal  ly  the  ]>opi»s  Clement  V.  and  John  XXII.»al>out 
U-^iunini;  of  llie  fourteenth  eenturv.     The  first-fruits,  y/r/m/fMr.  or  i/;iw«ifix, 

the  rir^t  y«'ar's  wh«»le  pn»fits  of  tlie  spiritual  pri'fernient,  aeeoniini;  to  a 
^r  vt^'r  made  under  the  <lire<'ti<»n  of  |mhk»  Innocent  IV.  by  Walter,  bishop 
«»?-.% i^h.  in  iSS   Hon.  III.,  and  afU»rwanls  advanced  in  value  Ity  <*ommission 

im*]**"   Ni«-h«»l:m   HI.,  a.ik   121*2,  2n    VaUv.  I. id)  which  valuation  of  |k)|H3 
r*>la.«i  i**  still  pn's*r\i'd  in  the  exchi»quer.(m;*     The  ten th.s,  or  </r»N /sir,  werv 
^  •  H.ft.  iii.r  V  4*iriiicf>n.\ 

-'   «..   i-tt.  .:.  i.41,  (t,  V.  \.  B.  ITA. 

*    N.-««^  •«  I'.  N.  n.  «l.-«Tr  clti««l. 


Mt  t^'-i.^^n  Hlii:tU»tli  keiit  thf  se^*  of  Eli  viu^ant  ninettH*n  yearn,  in  onler  to  n.*t;un  the 
lu**    >!r>i-«»,  %«»1.  IV.  .'I'tl. — ('iiii>ru\. 

»•*..  r»'  III**  f>>uii'l.itiiiii  w;i4  not  n»val,  it  h*ju«  u-^ual  for  the  found«»r<  to  pivo  their 
a  f  T  *l> .  -  \if..  II  rli.ir^*"  ii|«»n  tli«»  parti<'ular  nmnji^ten'  or  hMh'V  «ufBoient  to 
tJl  th«'tii  fp'tn  •tarvin^.  And  thoM*  ]»**i>on«*.*diMnlierit«*«l  t)f  th«?  lund^  by  their 
!«■«•.  Wfnr-  th»T»»  MiU«iHt<*d  during;  life.  Jhhj  a  form  of  corody,  Btirr.  utat.  8<^  n.  (9.1 
tf  •  <*.»il.  l.'iT. — •'iiirrr. 

!»•♦  nifht  !•»  M  «*<»r«*«ly  «!«»e<  not  MH*m  pe<*uHar  to  the  pn*n>pitive,  snd  it  mitfht  l»e  not 
U*r  V.U'  and  yfttr».  but  in  ffe.  (2  In>Jt.  O^JO;)  asi^in*  Uy  for  it,  i!»tst.  W«Mni.  2.  i\  *2S.) 
>tt  WiMtld  a|>|*e«r  t4i  in<lieut«*  that  only  |»enM)ni«tHvl«MtitMtieal  cimld  ei\joy  (Hknxly ;  but, 
tr  ol«l*r  lMM>k«*.  any  fM»r%-unt  of  the  king  may  Ym*  entitltHl  to  coroly.  A  ]x*n!»ion  in 
T  u*  an  e«*«l«««iii*iir.    S*^»  F.  N.  B.  2.'>0;  alM>  the  pn«viou<»  note. — Ciiirrr. 


l**^^  ar»«  •fveral  orrom  in  the  text,  which   Mr.  Justiiv  G^eridge  han  iH»int«sl  out. 
xj^Ttx  t  account  is  as  followm—Iu  12o3,  pop«  Innocent  IV.  granted  all  the  fin»t-fruits 
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CHAPTER  VIII. 
OF  TUE  KING'S  REVENUK 

Ha  VINO,  in  the  preceding  chiiptcr,  considered  at  largo  those  branches  of  the  " 
kind's  prerogative,  which  contribute  to  his  royal  dignity,  and  eonbtitute  the  ex- 
ecutive power  of  the  government,  we  proceed  now  to  examine  the  king'i»  /rxorf 
j)rerogatives,  or  such  as  I'cgard  Ina  riTcnue ;  which  the  British  constitution  liaith 
vested  in  the  royal  person,  in  oi'der  to  support  his  dignity  and  maintain  his 
]i(»wer :  being  a  portion  which  each  subject  contributes  of  his  property,  in  order 
to  si'cure  the  remainder. 

This  revenue  is  eitlier  ordinaiy  or  extraordinaiy.  The  king's  oniinanr 
revenue  is  such,  as  has  either  sul>sisted  time  out  of  mind  in  the  crown;  or  else 
has  l)een  granted  by  parliament,  by  way  of  purchase  or  exchange  fur  such  of 
the  king's  inherent  hereditary  revenues,  as  wei*e  found  incouveuient  to  the  sub- 
ject. 

Wlien  I  sav  that  it  has  subsisted  time  out  of  mind  in  the  crown,  I  <lo  not 
mean  that  ttie  king  is  at  ])resent  in  the  actual  possession  of  the  whole  of  this 
revenue.  Much  (nay,  tlie  greatest  part)  of  it  is  at  this  day  in  the  hands  of  sab- 
jects,  to  whom  it  has  been  gnmted  out  from  time  to  time  by  the  kings  of  En* 
land :  which  has  rendered  the  crown  in  some  measure  dej>endent  on  the  pcopM 
for  its  ordinary  sup])orl  and  subsistence.     So  that  I  must  be  obliged  to  recount, 

**>S*M     "^  1**^*'^'  ^^*  ^^^^'  royal  I'evenue,  what  lords  of  nmnoi's  and  other  t^uhjecti 
-  -J     *tiv([uentl3'  look  upon  to  be  their  own  absohite  inherent  rights;  U-cwue 
they  an*  an<l  liave  l>een  vested  in  them  and  their  ancestors  for  ages,  though  in 
n-aiiry  originally  derived  from  tlie  grants  of  our  ancient  princes, 

i.  The  Hr.st  of  thi»  kintr's  ordinarv  ivvenues,  which  I  shall  take  notice  of, ii 
of  an  ecclesiastical  kind;  (as  are  also  the  three  succeeding  ones)  viz.  the  cus- 
tody of  the  tfmp»>raltii's  of  bisho])s :  by  which  are  meant  all  the  lay  revenvei, 
lands,  and  tenements,  (in  which  is  included  his  barony,)  which   belong  to  tt 
archbishoj>'s  or  bishop's  see.     And  these  upon  the  vacancy  of  the  bishopric  in 
imuRMliately  the  right  of  the  king,  as  a  consequence  of  his  ])ren>gative  in 
church  matters;  wliereby  he  is  c<msi(h»red  as  the  founder  of  all  nrehbishoprict 
and  bishoin-ics.  to  whom  durini^  the  vacancv  thev  n*vert.     And  for  the  same 
reason,  before  the  dissolution  of  abbeys,  the  king  had  the  custody  of  the  tern* 
p«»raltirs  of  all  such  abbeys  and  priories  as  were  of  royal  foundation  [\ml  not 
i)f  tli«»se  liaiuded  by  subjects)  on  the  death  of  the  abbot  or  prior.(ii)     Another 
reason  may  also  be  given,  why  the  policy  of  the  law  hath  vested  this  eustodj' 
in  the  king;  because  as  the  successor  i<  not  known,  the  lands  and  posvo^MOBf 
of  the  see  would  Ik'  liable  to  spoil  and  devastation,  if  no  one  had  a  pn>pertT 
therein.     Therefore  the  law  has  given  the  king,  not  the  temporulties  them- 
selves, but  the  msfnihj  of  the  temporalties,  till  such  time  as  a  successor  is  ap- 
})ointed ;  with  power  of  taking  to  himself  all  the  intermediate  profits,  withoal 
any  ac<-onnl  of  the  succ<'ssor;  and  with  the  right  of  pivsenting  (which  the 
crown  \\}vy  frecjuenlly  exercises)  to  such  benetices  and  other  preferments  as 
fall  witliin  the  time  of  vacation. (/>)     This  revenue  is  of  so  hi^li  a  nature,  that 
it  <*<MiM  not  be  granted  out  to  a  subject,  before,  or  even  at^er,  it  accruetl:  bit 
now  by  the  statute  l;"j  Jvlw.  111.  st.  4,  c.  4  and  5,  the  king  may,  after  the  t»- 
cancy,  lease  the  temporalties  to  the  dean  and  chapter;  saving  to  himsk-lf  all 
advowsons,  escheats,  and  the  like.    Our  ancient  kings,  and  ]>artieularlv  WilliaH 
*.>vi'»-|     l^ufiif*.  were  not  only  remarkable  for  keeping  the  bishopries  along tiai 
"  '^ ^     '^ vacant,  for  the  sake  of  enj(»ying  the  temi>oniIties,  but  also  comniilted 
horrible  waste  on  the  woods  an<l  other  jmrts  of  tiie  estate;  and  to  crown  aHf 
would  never,  when  the  see  was  filled  up,  restore  to  the  bishoi)  his  temponilti«S 
again,  unless  he  i>urcha*ie<l  them  at  an  exorbitant  price.     To  remcdv  irhick, 
king  Henry  the  FiistMi  granted  a  charter  at  the  beginning  of  his  reigo,  pio> 

(«>  2 1  nut.  15.  (*;  i^tut.  17  Edw.  II.  c  14.   F.  N.  B.  32.  M 
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neither  to  sell,  nor  let  to  farm,  nor  take  any  thing  from,  the  domains  oV 
in*h,  till  the  Huceewor  was  inBtallcd.*    And  it  was  made  one  of  the  arti 
:hi'  in^-'At  rharter.(</)  that  no  waste  should  be  committed  in  the  temporal- 

l»i«»ii«»pr!cii,  neither  should  the  custody  of  them  be  sold.  The  same  is 
hJ  liy  the  Htatuto  of  Westminster  the  1st  ;((f)  and  the  statute  14  £dw.  III. 

4.  ( which  permits,  as  we  have  si*en,  a  lease  to  the  dean  and  chapter,)  is 
[»rv  fxplii-it  in  pmhibitin^  the  other  exactions.  It  was  also  a  irequent 
that  thi*  kin;;  would  for  trifling,  or  no  causes,  seiz^  the  temporalties  of 
^  evon  <lunn^  thdr  livi^,  into  his  own  hands:  but  this  is  guarded  against 
uto  1  VAv;.  lll.M.  L\c.  :i. 

n*vfime  c»f  the  kin^,  which  was  formerly  very  considerable,  is  now  by 
marv  induli;«-nce  almost  reduc*e<l  to  nothing:  for,  at  present,  as  soon  as 
*'  bishop  iH  i-oii?H'onitod  and  confirmed,  he  usually  receives  the  restitution 
fm]Mintltics  quite  entire,  and  untouched,  from  the  king;  and  at  the  same 
iH*i«  hiunage  to  his  sovereign:  and  then,  and  not  sooner,  he  has  a  fee 
in  hi.H  bishopric,  and  may  maintain  an  action  for  the  protits.f/) 
riie  kini;  is  entitled  to  a  c<»rody,us  the  law  calls  it,  out  of  every  bishopric, 

to  f^end  one  of  his  chaplains  to  be  maintained  by  the  bishop,  or  to  have 
«»ii  iiUowihI  him  till  tiie  bishop  promotes  him  to  a  benefice  (y)     This  is 

the  nature  of  an  acknowledgment  to  the  king,  as  founder  of  the  see, 
ic  had  formerly  the  same  con>dy  or  pension  from  every  ablK»y  or  priory 
il  foundation.'     It  is,  1  ^apprehend,  now  fallen  into  total  disuse;     r«<>oi 

Sir  Matthew  Hale  sayst/i)  that  it  is  due  of  common  right,*  and     ■■ 
>  pn'-^Tiption  will  diseharge  it. 
The  king  also,  as  was  formerly  ol>ser\'ed,Ci)  is  entitled  to  all  the  tithes 

in  extru-panK*hial  places :( A';  though  )H*rliaps  it  may  l>e  doubted  how  far 
tiele,  as  well  as  the  last,  can  l>e  pro|K»rly  reckoned  a  part  of  the  king's 
yal  n-venue;  since  a  corody  sup]M>rts  only  his  chaplains,  and  these  extra- 
ial  tithes  an«  hel<l  nnder  an  implii*d  trust,  that  the  king  will  distribute 
'»r  the  trtHui  of  tlie  clergy  in  general. 

The  nixt  bniiich  <••  insists  in  the  tirst-fruits.  and  tenths,  of  all  spiritual 
Ui-ntH  ill  the  kin:;<lom  ;  l>oth  of  which  I  shall  consider  together. 
K*  Wf-rr  uriiriniilly  a  part  of  the  papal  usurpations  over  the  clerg\'  of  this 
m  ;  tir*t  i!itn>duced  bv  Pandulpn,  tlie  ]>o)h''s  legate,  during  the  n*igns  of 
«»hn  and  Hi^nrv  the  Phinl,  in  the  see  of  Norwich;  an<i  a^erwanls  at- 
d  to  Ih-  made  universal  b>*  the  ]MqK»s  (Menient  V.  and  John  XXII.»al>out 
^innini:  «»t  the  fourteenth  centurv.  The  first-fruits,  y>n/;i<YMr.  or /i««/ff/>% 
i»e  tir^i  year's  whole  profits  of  tlie  sjiiritual  pn'lennent.  acconlini;  to  a 

vi'  -r  uiivU*  under  tlie  direction  of  piipe  Innocent  IV.  by  Wailter,  bish<»p 
■wi«h.  in  iiS  Hen.  III.,  and  afterwards  advance<l  in  value  l)y  c<mimission 
*»|>«»  Nirholas  III..  A.n.  121)2,  20  K<lw.  !.;(/)  which  valuation  of  |)0|H3 
IS  is  »till  prest-rved  in  the  exchequer.^m/     The  tenths,  or  JerimiP,  weru 

'^   -•  II.  n.  in..-   \  (()rnf(«>U.^ 

<•  .1  l>lw    I.  «•.  Jl.  <».  *  ln*t.  •V47. 

J  <..   l..n. «:.  AX.  ('.  K.  N.  B.  ITrt. 

•    >  •tt<»  i«  K.  N.  R.  •UiTf  cUr.1. 


♦^U'-^n  Kl. f :!*»••( h  k«M»t  th»'  >«•«»  <»f  Eli  vacant  nin»*ttH»n  years,  in  onler  to  ret;un  the 

'    ^•*'>I'*'-  ^"l-  *^*-  •••'1- — ''»KI^II\\. 

h'-rt-  th»'  Cxni'Lttion  wa-*  not  n»v:il,  it  wa**  ii-^iial  for  the  founders  to  pivo  their 
«-,.r.i-I\ .  -v./..  .1  rhar^'«'  n|M»n  th«»  particular  in«>iirt>tfry  or  al»lH»y  sutliciont  t«» 
lh«Mii  fr»»in  •tiirviinr.     And   th«wt»  |M»r>on««.'di>inherit«'«l  of  tho  lands  hy  thoir 

^.  w.r»»  t\i»  T*'  *uK'.i*t«-<l  during  life.     S«h»  a  form  of  cH»ro<ly,  Barr.  utat.  80,  n.  {*■).) 

•  r.»il.   I'm. — <'lllTTV. 

n^ht  to  a  t'^iriMly  d-n-*  not  ffe«»m  |HV*uliar  to  the  prempativo,  an<l  it  mi^ht  he  not 
■  ill.-  and  y^'ur^.  i»ut  in  U**\  (2  Innl.  G,*JO:)  a.<v4izi'  lay  for  it,  (stat.  WVstin.  2.  e.  25.) 
I  would  ap|M*jjir  t^»  indicate*  that  only  iktsohj*  e<H'U»}*ia.Htieal  couUi  oi\joy  <»<inMly ;  but, 
4<l*'r  Ui»»k«.  anv  M»r\-unt  of  the  kin^?  may  \h*  ♦•ntith-^l  to  oi>ro<ly.  A  |H*n.*ion  is 
u>  an  •'«"«'lf*i.i-tic.  S*n»  F.  N.  B.  250;  alno  th<»  previoii*  note. — Cmrrv. 
hp  ar«'  a^v^-nd  emin*  in  the  text,  which  Mr.  .lu««tiiH»  f.V>h»ridjje  has  iK»int4Hl  out. 
u^'t  account  is  as  foUowii: — In  1253,  |K>p«  Innocent  IV.  granted  all  the  tin^t-fruits 
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the  tenth  part  of  the  annual  profit  of  each  living  by  the  same  valuation;  vrhicfc  I 
Av:is  alss)  chiimiMl  by  tlic  holy  see,  under  no  bettor  protcnce  than  a  slrauire  tii»  j 
ai>])li(.'atiou  of  that  ])recept  of  tlie  Lcvitioal  law,  which  direet»/nj  tluit  llio  L^ 
vites  **  hiiould  otter  the  tentli  ])art  of  their  tithes  as  a  heavo-offenng  to  the  Lord, 
j^.^j^-  ^     and  ;^ive  it  to  Aaron  the  high  priest."     But  *thi8  claim  of  the  pipe  met 
'  J     with  a  vigorous  resistance  I'rom  the  En«^lish  parliament;  and  a  varit-tf 
of  acts  wore  passed  to  i)rovent  and  restrain  it,  particularly  the  Rtutute  (>  Ue&  j 
IV.  c.  1,  which  call^t  it  a  hori'iblo  mischief  and  damnable  custom.     But  tht 
]>o]>ish  cierifv,  blindly  devoted  to  the  will  of  a  lbrei«ru  master,  still  kept  it  oa 
loot;  soniciiiues  more  secretly,  sometimes  more  openly  and  avowedly:  so  thil  | 
in  the  rei«^n  of  Henry  VII  I.  it  was  computed,  that  in  the  compass  of  litty  y< 
JSUO.yuO  ducats  had  l>een  sent  to  Rome  for  fii-st-fruits  only.     And,  as  the  clergf 
expressed  this  willingness  to  contribute  so  much  of  their  income  to  the  head  of 
the  church,  it  was  thought  pi*oper  (when  in  the  same  reign  the  pa])al  power WM 
abolished,  and  the  king  was  declared  the  head  of  the  church  of  En^rland)  tl 
annex  this  revenue  to  the  crown  ;  which  was  <lone  by  statute  26  Hen.  VIILcS^ 
(contirmed  by  statute  I  Eliz.  c.  4,)  and  a  new  valor  benvficiorum  was  then  nuult^ 
by  which  the  clergy  are  at  present  rated.' 

By  these  last-mentioned  statutes  all  vicarages  under  ten  pounds  a  year,  sad 
all  rectories  under  ten  marks,  are  discharged  from  the  payment  of  fii^t-tiniti; 
and  if,  in  such  livings  as  continue  chargeable  with  this  payment,  the  ineambert 
lives  but  half  a  year,  he  shall  pay  only  one  quarter  of  his  first-fruits;  if  batOM 
wholo  year,  then  half  of  them;  if  a  year  and  a  half,  three  quarters;  and  if  tm 
Years,  then  the  wiiole;  and  not  otherwise."  Likewise  by  the  statute  27  Hc& 
Vlll.  c.  S,  no  tenths  are  to  be  paid  for  the  fii*st  year,  for  tlien  the  first-froiU  ait 
due:  and  by  other  statutes  of  queen  Anne,  in  the  fiilh  and  sixth  years  of  kr 
roign,  if  a  benefice  be  under  iitly  pou!i<ls  per  annum  clear  yearly  value,  it  ikd 
be  dischargc<l  of  tiie  payment  of  tii*st-fruits  and  tenths.'' 

Thus  the  richer  clerg\',  being,  by  the  crinn'nal  bigotry  of  their  popidk  » 
doce*^soi*s,  subjected  at  tiist  to  a  foreign  exaction,  were  afterwards,  when  UHl 
yoke  was  shaken  ott*,  liable  to  a  like  misap])lication  of  their  revenues,  thm^ 
the  rapacious  disposition  of  the  then  ivigning  monarch:  till  at  length  thepis^ 

(•;  Numb.  xtIH.  -Ji^ 

and  t<>nths  to  Ilonry  III.  for  throo  years,  which  oocasiontMl  u  taxation  in  the  loUovi|g 
yoar.  snini>tinu'.s  calhMl  th<*  Xonvitrh  taxation  and  somotinios  Innocent's  Talustion.  n 
IJi'^s,  Niehnlas  IV.  (not  III.,  as  in  the  text)  frranto<l  tho  teuthn  to  Kdward  I. ibrril 
years;  jind  a  n«'W  vahiation  was  eommen(!ed  in  tho  same  year  by  the  king's  jpren^ 
whirh  valuation  was,  so  far  as  it  extended  over  the  iirovince  of  Canterboiy,  finulied  ■ 
li!*.)l,  an<l.  as  to  York,  also  in  the  following  year:  tho  whole  being  under  thedi 
John.  l>i<hop  of  Winton,  and  Oliver,  bishop  of  Lincoln.  In  1318,  a  third 
entitled  A'mvz  T,ij\itio,  was  made,  hut  this  only  extendoil  over  some  part  of  the^ 
of  York.  It  heoanie  nei'es<<ary  chiefly  in  consequence  of  the  Scottiah  inTsnoa  of  Ihl 
lM)rder  eimnties.  which  rendereil  the  eler^'  of  those  districts  unable  to  paj  tenthi 
tirst-l'niits  a(*oording  to  the  hi;;hor  valuation.  It  was  made  by  virtue  of  royal 
din'eted  to  the  hi<«hop  of  C.irli>h'. — IIarck.vve. 

^  WIten  the  tirst-fruits  and  tenths  wero  tranRferro<l  to  the  crown  of  England,  If  9 
lien.  VIII.  e.  :t.  at  tlie  same  time  it  was  enacted,  that  commissioners  should  be  appoailii 

se  and  iMiA' 


in  eviTv  d'uM-e-e.  who  sIkuiM  eertifv  the  vahi<»  of  everv  <vcl«»siastical  benefice 

np'iit   in  th«>  rc^peitive  di'>ee<'>s:   aii<l  aeeordin;;  to  this  valuation  the  UKt-frllililH 

teiirh- \vi-!-i'  to  1).-  e.illceti'd  ami  ]iaid  in  luture.     Tliis  rfAr  htnejidorvm  in  what  if 

nionlv  eall«-d  ih«>  Kind's  Himks:  a  transeri]»t  of  which  is  given  in  Ecton'i 

an<l  Haenn'<  I.iher  He^is. — ^'uristiax. 

•The  arehhi-hops  and  M-hops  liave  four  years  allowed  for  the  payment,  andshillpf 
one  <|narter  everv  year,  if  they  live  so  lonir  upon  the  bishopric;  out  other  dignitaiMiJi 
the  eiiureh  pay  th«Mrs  in  the  same  manner  as  reetors  and  vicars. — CuRlSTlAX. 

^  After  < 111' en  Anno  liad  api)ropriated  the  revenue  nrisin;;  from  the  parmentof  ft^ 
fruits  and  tenths  to  tlie  an<;mentation  of  small  livings,  it  wan  considered  a  pnMrii^ 
tension  of  x\\\<  ])rineiple  to  exempt  the  smaller  livings  from  the  encumhnunee M  llfll 
demands:  and.  for  that  end,  the  hisho]»8  of  every  dioot^e  wero  directed  to  iaqnf  4f 
certify  into  the  exeliiMpuT  what  livinjrs  did  not  exeee<l  r><y.  ayear,  aooording  lo ihli^ 
prov<vl  value  at  that  time:  and  it  was  further  provided,  thatiuch  li'  ngi  aliMli  llA 
chargoi  from  those  duc«  in  future. — Curistiax. 
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Anne  ro^itoroil  to  tlio  cliurch  what  had  been  *thu»  im/iroetly  r^ocn 
111  it.    This  Hhc  <li(l.  not  hy  rcniittin/;  tho  touthH  and  Hi>t-truitH     ^ 

Kut,  in  a  bpirit  ot'  the  triioKt  iM|uityf  by  applying  thoHO  HupertluitieH  of 
r  lK*ni*tict'»  to  make  up  the  dotieieneieH  of  the  Hmaller.  And  t<i  thid 
:mnt<tl  her  nival  charter,  which  waH  confirmed  hv  tho  ntatute  2  Anno, 
L-rehv  ail  the  revenue  of  tirnt-fruitn  and  tenths  ih  vested  in  trusters  tiir- 
•  »rin  a  peqK*tuai  fund  lor  the  au«;^nientation  of  poor  livin^rn.  Tliis  is 
liiini  4pifen  Anne'tt  bounty,  whicli  has  been  btill  further  regulated  by 
III  9>tatutesj  o/ 

-  next  branch  of  tho  kin^*ii  onlinary  revenue  (which,  aH  well  as  tho 
rit  branches,  is  of  a  lay  or  tem|)oral  nature)  consists  in  the  n*nts  and 

the  demesne  lands  of  tlie  crown.  These  demesne  lands,  trrra*  do9hini* 
t.  iK'in:;  either  the  share  reser\'ed  to  the  crown  at  the  original  distribu- 
an<led  pn»}>erty,  or  such  as  camo  to  it  afterwards  by  forfeitures  or 
i-ans,  were  anciently  very  lar^o  and  extensive;  comprising  divem 
hi.'nuurs,  and  h»nlsliips:  tho  tenants  of  which  had  very  peculiar  pri- 

<•!  &  ABDfv,  c.  -i4.   «  ABD^  c.  Tt.    1  0«o.  I.  ftt.  2,  e.  V\    3  Ow.  I.  r.  10. 


tni^ft-f- w*  ro  •■r»'i't«Ml  inti»  »  cor]H)riition.  and  Imvt*  authority  to  niak**  rub"* 
>  :«ir  til*-  ili'»tril'tiii<>ii  of'  tlii**  fund.  The  prineijuil  ruli-'i  tliey  havt»  estaMiohe^l 
h<-  «iiin  (••  U*:illiiw<-«i  li>r  i-ai'h  au^mentutioii  ^h:lll  Im*  IMMi/.,  io  U*  laiii  out  in 
!i  -li.iil  \-'  au%\*  Xf«l  l'i>ri-V4T  to  tho  living;  un<l  t)it>y  ^llall  make  tlii.s  iluiMiion, 
1  lix.nj-  n«>!  •'\*M*'  ditiL'  l*>'.  a  year;  then  to  all  livinf!'*  not  altove  *Jo/. ;  and  m>  in 
lUt  :kii\  r>-Mi:i:n  iindiT  '>o^  a  vear.     Hut  when  anv  i>rivat(*  henefaetor  will  ad 

w  a  »         1 

»'..  tin*  ir.i-:*-.  -  will  ^'ivi-  another  2^0/.  for  the  advann'nteiit  of  any  livin;:  not 
a  \'.\T.  thoiijh  it  ^)i•»lll<l  not  Im'Iou^  to  that  ela.<«s  of  livin;;^  whieh  are  then 

rij.     J  Hum.  't>.  \s.  'J'***. 

I  tfii-  w.f.  a  "I'l*  iniiii  in"tane4*  of  royal  niuiiifieeni'o.  yi«t   it*  <»penitioii  is  hitiw 

.•.•!•  .".t'l  !•' :  !••:*  ti>«'  ninulH*r  of  liviii^<«  rertitii'<l  to  \,v  under  TjO/.  h  yi-itr  wsh  no 
■  V'T.  .-!  wliii  li  •J."i.;>  il:il  imt  »'xeiM«l  ilo/.  a  \rar  fiu'li.  an*!  l*.*.'-*!  U-iwi'i-n  .';<!■'.  a  ml 

-.  -.r  I  :!.«•  i.  -:  l-  rwi-i'ii  'J"',  iniil  ;;o/. ;  *,i  iii;it  thtii-  w.u«  .V"'.«7  I'lin-fii-.  <.  in  iliirt 

»*.      J    }   id   I'-   th.iu  *J  ".'.  :i  \.Mr  <-.ieli.  upon   :iu   aviT«i;.'i\      I T.  I'urn  i  .il«  ul.il*  s 

1  •'.•■  *iiii  I   .il-i;«'.  it  will   r-'iuin-  ."i.'l'»  >•  u-  tioin  tin-  yt-ar  1711.  wh»'n  it  «i«ni- 

t-  :   :•   .111  ill'— •  h^iniT-  « .m  !»••  r.ii*«'l  ti»  •'•o/.     And  it  i»rivMt«*  hern"i;i«'i«>i-.  -hould 

••  h.ii:  ..'  niii>  fi  a-  \\i*'  Mni>l.  (which   is  v«rv  iniprohalih'.i  it  will  re«|uiri'  "J'JO 

i:  ■'.•■.  I  11..I1J'  th>  ^u)>|  ••^ition  to  hav«'  I-  t:i  iru*-  tvi-r  >in«i'  ihi»  «*otahli*>hni«-nt. 

.  ».  :i. .!  I'll-  ui.  I.  l»td  |iin;tnii'  Iroiu  i-.u-n  oj  ,'i.V.«7  livin^'^.  hoiii  Irtiui  iIm*  ri>yal 

■I  ;  •  •.  i:«   *•■•:.•  tai  :i«-n.  <-.inn*'t.  upon  an  a\«;.i::«'.  hav.'  \»*t  l»»  u  au;:iu«  nt«  •!  '.>/. 

J  r<i:r<.  V.   I.. 'J''<*^.     !>r.  Hurn.  in  thi^  •  i]<-ul  itii>u.  iMnt]>ui«>  ihf  i-li.ir  anii>unl 

iiT:'\  *  •  ii:  tk>' ti'tv-tivf  aML'Tu«'ntation>  dailv.  that   i*.  at  1  l.»»"o'.  a  v«ar :  hut  Sir 

.j.r    I!.-t.  li*-v.  .;  part,  I'.***!  mivs  that  •'tlii-  linmih  «»f  tin*  n*venu»*  aiuounte«l 

I  *.•■••  .    :    r    f......  ;   :,ni|    .m    the    Nt    of  .Tanuarv.    17ii.'»,    the   ^Ve!•uor^  of   that 

-^..■,...{,  )..«]. I,.,  t'n»ni  r-^niiiif'*  an«l  private  iH-ni-faeiion!*.  tlie  htiin  r»f  la:;?.ri<N»/. 
\i\\\  >.  .1  aiiiiu:ii*-.  .in«l  A^u'.  <if  ea-h.  in  thf  hanii^^  of  their  Ti«*n«»urer.  Tho 
:..*i  !ui:d  h.L*  oj  lati-  viar«»  htM  II  ean-lullv  e«-n««Mh*d:  hut  it  proUihJv  viidil-.  at 
r-'tr.  •  •rtv  t-i  littv  thou-and  jMiund* /"T  i;.*  •iw."  This  eoiyocture  niU'-t  <-i-riainIy 
id*  •{  :!.••  rnjMi  'it  tin-  «a>e:  for  the -inin**  of  ihi>  fund  i^  tixeti  und  jifiina- 

•  pt  •).•  \  I  1I...11  'l-'i  ••ndiu:!  upon  tl»«'  i  oni^uirt-n*)  I'f  vaeain  ii"..  whi«li  will  U* 
-■■^•r  ::i  d:::i-''-n!  \i  ir*.  And  what  ohji-i-i  ran  tli«»  eoinini**ion«'rs  h.ive  in  the 
T.  i»  ■  *  tI...  :'ii,  I  ■  I*.»r  ti.it  aei-uuuil.ition  <an  tmly  arij»f  hy  f|«  privin:;  th»*  juM»r 
:^■     .     .-:.i:m  •■  \\\.  •  \.  w  w  init-niii'd   tlii  m.  and   li»  •■nriih   tin*  -u *"r  at   lh»« 

*  :    ■    .1  ■■    ■   ..-i   ..    ui'.'-t  iir  «•!  :)if  pri-«»iir  d  tv.     Tl n<li!ii«n  o;    ihf  pmir 

.    ■■.  •■.'..  :..\  :   -..i:if»  .-I'nii"  lui  tin-:  ii.ij  .'in  il  I  i«i\  i''ii»n.    N'-.^ln-r  i»  ajn- 

:    .  .'■•-d  :   "I  :i-.  I  in   •>!■•  urt*  poverty  t:i:ii  (•■r.'*inpt  in  the  niiiid*^  ot  thf 

jj«     ■      I- I.-     .:i-   ;  lit  '\    in  thf  I'V- inif-;  Mt   il:«'  niiiii"t«Ts  nf  tin-  L'"^p«  1,  n«»t 

■  ..'  :  _•  •;■■•..  I  •  • ;.  .:  i  isi-  li!.  !Mtur.dl\  •'\»:li  ■  •l.-'-onT.  nt  aipl  prfjud;'  ••-  .ij.i.n'»l 
r.*  •  •    .'  i>i.i:i'  :.'  ••:   :ii>'  thureh.      If  ih«-  ul.nh-  ••!  tlif  profitx  and  iiifliiini'nt'4 

■  !  • !"  ■■  !  r  ■■!.•■  ;. •  .ir  ui  r»*  a]'propriat«-d  t«i  ilii*  puipo***.  an  ftlt-ft  wnuld  !•«■  pri»- 
!m.  ?;:v  .-r  :h.:v.  \«  ..r-  wh:i  ji  %vlll  r«'«|uiri>  ;;»io  i.y  ih**  jin'*«'ni  ]«lan.  Thi-  Wiw 
'  r;.-  •.  i!!\  nnd<  r-*<H.<|  hy  the  fir»t -fruit",  and  wh.it  aelually.  %vithin  tli*-  la>t  .'.in» 

•  i^rd  :iMd  •  arT:>->l  "Ut  of  the  kinploni  to  -up]Nirt  th**  •'U)>er»tition  ami  ti>lly  of 
If  lif-  n  an\   pri<:i.<>::on  to  h  hfiK'tiee  it  w;i>  pro\  idid   that   th»*rt*  should  1m*  no 

•r .•  i:  i'f  t<>rtu>  r  pi*'feini*-nt  till  the  end  nt  the  Vfar.  who  eoulil  eoniplain? 

•-•Tiaiiiiy  •MN.ii  \\%'\*\  u  "Upply  which  would  eoinniunicate  Loth  I'uuitort  iiuci  r^ 

:>  {*!  th*'  iieii;:i-nt  ileruv. — Cl        riAX. 
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vilo^t's,  as  will  bo  shown  in  tho  second  book  of  these  comment  a  Hi's,  who 
HjK'ak  i)t*  the  tenure  in  aneient  deniesne.  At  ])re»cnt  they  are  eontn 
within  a  VL*ry  narr<»w  eonipusri,  having  been  ahnost  entiivly  grunted  awi 
private  Hubjeets.  This  has  oecasioned  the  parliament  frequently  tu  inter] 
and,  partieuhiriy,  al'ler  king  William  III.  had  greatly  imixiverislied  the  cr 
an  aoL  ]>assod.(/0  whereby  all  future  grants  or  leases  fi-um  the  crf»wn  for 
longer  it*rin  than  thirty-one  years,  or  three  lives,  are  declarwi  to  be  ^ 
except  wiih  regard  to  houses,  which  may  be  gninted  for  i^iXy  yeai-s.  An 
iwcrsionary  lease  can  be  made,  so  as  to  exceed,  together  with  the  esUl' 
being,  the  same  term  of  three  lives,  or  thirty-one  yeaw:  that  is,  where  1 
is  a  subsisting  lease,  of  which  there  are  twenty  years  still  to  come,  the 
cannot  grant  a  future  inteivst  to  commence  after  the  expiration  of  the  foi 
for  anv  longer  term  than  eleven  vears.  The  tenant  must  also  be  madel 
(c.>u-i  to  be  punisiied  lor  committing  waste;  *and  the  usual  rent  mu>tl 
*  ^  served,  or,  where  there  has  usually  been  no  rent,  one-thii*d  of  tlie 
yearly  value.(<7)  The  misfortune  is,  that  this  act  was  made  too  late, 
almost  every  valuable  possession  of  the  crown  had  been  gi'unted  aAvay  tin 
or  else  upciu  very  long  leases;  but  may  be  of  some  benetit  to  posterity,^ 
those  leases  come  to  expire.* 

VI.  Hither  might  have  been  referre<l  the  advantages  wliich  usi'd  loan 
the  king  from  the  profits  of  his  military  tenures,  to  which  most  landfii  ii 
kingdom  were  suliject  till  the  statute  12  Car.  II.  c.  24,  which  in  givat  ma 
abolished  them  all:  the  explication  of  the  natuixM^f  which  tenures  must  be; 
j)oned  to  the  second  book  of  these  commentaries.  Hither  also  might  have 
referred  the  profitable  prerogative  of  pun'eyancc  and  pre-emption:  which 
a  right  enjoye<l  by  the  crown  of  buy  nig  uj)  provisions  and  other  nec(*sM 
by  the  intervention  of  the  king's  punvyoi-s,  for  the  use  of  his  rtjyal  liousd 
at  an  ap])raise<l  valuation,  in  j>reference  to  all  others,  and  even  without  the 
sent  of  the  owner:  and  also  of  iorcibly  inipressing  the  carriages  and  hurse 
the  subject  to  do  the  king's  business  on  the  public  mads,  in  the  coiiv«yaii« 
timber,  baggage,  and  the  like,  hoAvever  inconvenient  to  the  pi-oprietnr, i] 
paying  him  a  settled  ])rice:  a  prerogative  which  prevailetl  pretty  irin«l 
throughout  Kurope  during  the  scarcity  of  gold  and  silver,  and  the  hi^'hnl 
tion  of  imuiey  consequential  thereujjon.  In  those  early  times  the  kiug't^Jiol 
hold  (as  well  as  thijse  of  inferior  h^rds)  were  suj)ported  by  specific  wtAcn 
corn,  and  other  victuals,  from  the  tenants  of  the  respective  demesnes ;  iiii<itkl 
was  also  a  continual  market  kej)t  at  the  ]>alace  gate  to  furni>h  viniuMtirll 
royal  use.(r)  And  this  answered  all  ])urj>oses,  in  tho.»*e  ages  of  Mini»iliitv,i 
long  as  the  king's  court  continued  in  any  certain  ])lace.  But  when  it  n-mow 
from  one  jiartofthe  kingdom  to  another,  as  was  formerly  very  frequent  I  vdoi 
*'^SS1  ^^  ^^**^  found  necessary  to  send  *])UiTevors  befon*hand  to  get  l»«;.ill»* 
J  suflicient  quantity  of  pn)visions  and  otlier  necessaries  for  the  liuuxliall 
and,  lest  the  unusual  demand  shouM  raise  them  to  an  exorbitant  prirt.tl 
powers  before  mentioned  weiv  vested  in  these  purveyore;  whoinprwwsl 
time  very  greatly  abused  their  authority,  and  became  n  great  o]>pre»Montoll 
subject,  though  of  little  advantage  to  the  crown;  ready  money  in  op-n  muh 
(when  the  royal  residence  was  more  ])ermanent,  and  8i>ecie  began  teWplrtitJ 
iH'ing  fnuntl  upon  ex])erience  to  be  the  best  juYiveditor  of  any.  Wliereli*rP^ 
degrees  the  ])owers  of  jairveyance  have  declined,  in  foreign  eonntries*>  v*^l* 
our  own  ;  and  ])artieular]y  were  alxdished  in  Sweden  by  Gustavus  Ailollil* 
towards  the  begiiining  of  the  hij^t  century. r.s')  And,  with  us  in  England,  h«vi| 
fallen  into  disuse  during  the  suspension  of  monaivhy,  king  Charles  at  hi*  K* 

fp)  1  Anni>,  nt.  1.  c.  T.  allonntiil.  t>ut  only  li't  to  fiinn.  Cod.  1. 11,  (.  CL 

(fi  In  likf  iiituin«-r,  f<.T  tlip  r\\\\  law.  th«>  Inhoritanr^  nr         (')4  Initt.  JT:i. 
fuwii  j-itrimnnitiUi  \ii  tin*  ini|i*Tiiil  oniwn  ctmlil  n<>t   W         (*)  Mini.  I'n.  Hint,  scxziit.  220L 


•By  tho  t!r»  (ifo.  III.  e.  ^7.  nuirndod  l»y  :*.0  (Jeo.  III.  c.  50,  coinmiiwoncff  «■ 
ap|»oint«Hl  to  in(|niro  into  tin*  stato  and  «'<»inlition  of  the  woodn,  foresti>,  mi  J  I* 
«*«>venues  belonging  to  the  crown,  and  tu  ^cll  t'ee-i'urni  und  otkerimimpronblerest 

('UR1:>T1AN. 
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ititi  !.  J>v  til"  <a!iii>  statiiti'.  to  rt'siifn  oiitir«>lv  tlio<o  llr;m<■llo^  of  his 
i  )r<iurr;  :iii<l  I  lie  |iarli:ii!it'iit,  in  part  (»t'  ivcoiiipfitM*,  si'ttlo*!  uii  liiiii, 
■  I  -ii-iT-***!!--.  i'n-i*vii\  till  in'iTiHiiirv  ^•x<•i^*l•  nf  hiUN-ii  jM  :u-K*  \n*r  I'nrn-l 
;i!i>i  a!t'  •>••)•!  ill  tlic  kin;;'li)iii,  :iii(l  a  |»ro|H)rnoiiaM<'  •«iiin  Utv  vcrtaiii 
■«■.  >"  i!i;it  tlii'  ln-!*f«li!arv  rxciM-.  tin-  iiaujn-  of  w  liirh  f^Iiall  Ik*  i'lir- 
III**!  ill  tlit>  Mii«^v4|iifiit  part  of  i\i\s  oliapU'1%  now  t«;nus  tin?  bixth 
li^  inajiMv'-  orlinarv  n'vmiio. 

I'Vrntli  hraiK-li  ii)i:;lit  al><>  \w  com|mtf(l  to  have  ariHcn  i'pmi  %vine 

till*  n'lit-*  payaMi*  In  tlio  cmwii  l»y  siirh  |ntsoiis  its  iin?  HcoiiscmI  to 

y  n-tail   thnMii^houi   Kii;;lan(l,   oxcrpt   in  u  low  i)riviU*p.Ml  ]>1ucoh. 

tir^t  TH'ttlcil  (111  the  rniwii  hy  the  Htatiite  12  (*i&r.  Jl.  c.  2;');  and,  to- 

ihi*  luTi'iiitarv  cxriso,  mado  up  the  iMjuivaU'iit  in  value  tor  the  hxHH 

'  the  pn*n>L;ativo  in  tho  alMiiition  of  the  niilitarv  tenures,  a ii< I  thi*  ri;;ht 

inn  ah'l  purveyance  ;  but  tliin  revenue  was  alMjlished  hy  the  statute 

e.  li*.  aiitl  an  annual  sum  of  upwanU  of  TUUU/.  ;xr  itnttuth,  iK^uin^ 

K'W  ^tanlp  duties  imposed  on  wine  lieensert,  was  settled  on  the  (tr.>wa 

n  eijith  hraiu  h  of  the  kini^'s  ordinaiy  revenue  is  usually  r*.>sn 
eiiii-HJ-t  in  the  profits  arising  from  his  forests.  Fon»>ts  are  *- 
hU  heJMUjriiijr  t(»  the  kiniT,  n-plenisln'*!  with  all  manner  4if  heasts  of 
nary;  whieh  are  under  the  kind's  proteetion,  tor  the  Kike  of  his 
ati«>n  and  dolii^ht  :  and  to  that  end,  and  for  preM*rvatii»n  of  the 
•.  there  are  particular  laws.  privilep'S,  courts,  and  ollices  U'loni^in^ 
:*H  forest"*;  all  which  will  he,  in  their  turns,  explained  in  the  sul>- 
ks  of  these  CMiiinientaricH.  What  we  an*  n<»w  to  consider  an*  only 
iiri^ini;  to  the  kiii^  fn)in  hence,  which  consist  principally  in  amenv- 
h—  levii-d  f'»r  offences  ai^ainst  the  lorest  laws.  Hut  us  few,  if  any, 
lii*  kind  tor  levyinif  amereenients(h  have  Invn  held  since  hUJ2,  SCar. 
fr«>ni  the  accounts  pveii  <»f  the  ]>ri>eeedin;X'*  in  that  court  hy  our 
d  law-h. M.k-.  u\  nohodv  would  now  wish  to  see  lh»*ni  airain  revive«l, 
-.  at  li'ii^f  ill  tlii^  place,  to  pursue  this  iiMpiiry  any  lurther. 
pr«»rir-  ari-^im;  from  the  kin«;'s  onlinary  couHs  of  ju'*lice  make  » 
ii  lit  iiis  n-veiiue.  An<i  the>e  coiisi}«t  Hot  only  in  tines  iiiipo<«e<l  u]hi|i 
•rt«   tun*'*  of  p-io^nizances,  and  amere«'nients  K-vied  U|M»n  defaulters; 

•  •  r:;iiii  ti'«"»  line  to  the  erown  in  a  variety  of"  leixal  matter^,  a**,  lor 
jri.ir  •«•  al  to  <  liarters,  ori:rit>i»l  writ.**,  and  otli«T  t«u'ensie  proieedin^^^s, 
u  iti'i::  tifie-.  to  |i«'  levied  of  lands  in  onier  to  har  I'litaiU.  tir  otherwi"*** 

•  ir  t-ilf.     A-»  iptite  of  the-ie  can  1h»  done  without  the  itninediat<' inter- 

Ii-    U:ui:,  l»y  liiiii^i-lf  or  hi^  i»tlieeiN,  the  law  allows  him   eerlain  per- 

pr«.r;!-.  a**  a  re«-.»mpense  lor  the  trouhle  he  undertakes  for  the  puU 

iii  pr-M  «■-»-.  oi  time,  have  heen  almost  all   ^nmltsl  out   to  private 

el-e  ap{<ro]iriated  to  eerlain  parti<*ular  uses:  so  that,  thiMti;h  our  law- 
ar«-    "^lill    loaded    with    their   pavmeiit,  verv    litlh*  of  them   is  now 

I        •  • 

:•'  tIm-  kih::''"  'exelieijiier ;  for  a  jiart  <»f  whose  royal  mainte-     r«.M|i) 
w.-Pf  «irii;ih;illy  iiitenddi.     All  future  irraiits  of  them,  how-     •- 

•Tat'itf  1  .Vfiiie,  -t.  I,  c.  7,  are  to  cnduiv  for  no  hmi^er  time  than  the 

^^li'•  ^'niiiT-*  them. 

th  hr.iii'-h  ot'  tin-  kiiiif's  iinlinary  revenue,  siiid  to  U*  ^rt»!iiuletl  i»n 
r.it  •11  ••!  his  iiuaidihir  and  protectini;  the  si-as  from  pirates  and 
tie-   r:^ht    to  f-u  it  li^h,  whieh  an*  whale  and  sturireon:  and   these, 

•  tlir"\NM  a-^li'ire.  op  eaui^ht  near  the  <""»aNt,  i\v\'  the  pi*o|H'rty  *A^  the 

•  »'i!it  '■    •il  their  >nperi«>r  excelleiic*'.    IndtH'd.  onr  an«'c-toi-s  -rt-m  to 

;i»h' d  a  very  liii;h  notion  of  the  imi»ortance  of  this  rit^ht ;  it   hi-ini; 

•:v.   ..1  thf  kihi^s  oi   l)eiimark  and  llie  ilukes  of  Normandv ;  ir .  and 

« 

•-  f  .  i  '     f  1  '  t  i  .;-f  N.-rfh.    4:,  44,.  •    1  . 1- ■•.••.-■».:.  i.'«*. 

'  ..      \    ?•!*     ••'•n  t.  I<l  »iiih -if  Tr<tit  ■•■  I'l  »l  .»!"'. 

I  tiUu.  rut  1  hit-  till  t  Witti  iM  n|«ir(         "   .xtii-iiili.  •/'  ittrm  SitnmHm,l.'l,r  «     «•>  Oihi'hm.  rap. 

i:. 

"ti"  rif  tht'  li'lioU'*  ni«HlLi«  adopted  hy  Car.  I.  to  ruiite  u  revenue  M:th«»ut  the 

iioDt. — '.''iiKi&ri\N. 
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from  ono  of  those  it  wa8  probably  derived  to  our  princes.  It  is  exprei^ 
claimed  and  allowed  in  the  statute  de  prcerogativa  regis :{x)  and  the  most  nuati 
treatiscH  of  law  now  extant  make  mention  of  it,(^)  though  they  seem  lohm$ 
made  a  distinction  between  whale  and  sturgeon,  as  was  incidentally  obwiredk 
a  former  chapter.(r) 

XI.  Another  maritime  revenue,  and  founded  partly  upon  the  same  rcsM%j||j 
that  of  shipwrecks;  whicli  are  also  declared  to  bo  the  kins's  propertj  bj tki 
same  prei^ogative  statute  17  Edw.  II.  c.  11,  and  were  so,  long  before,  at  tb 
common  law.  It  is  worthy  observation,  how  greatly  the  law  of  wrecks  im 
been  altered,  and  the  rigour  of  it  gradually  softened  in  favour  of  the  distmHl 
proprietors.  AVreck,  l)y  the  ancient  common  law,  was  where  any  ship  ia 
lost  at  sea,  and  the  goods  or  cargo  were  thrown  upon  the  land;  in  which  mi 
these  goods  so  wrecked  were  adjudged  to  belong  to  the  king;  for  it  wu  bd( 
that  by  the  loss  of  the  ship  all  property  was  gone  out  of  the  original  ow]ier.(i) 
But  this  was  undoubtedly  adding  sorrow  to  sorrow,  and  was  consouant  neitliff 
*2Q1 1  *^^  njason  nor  humanity.  Wherefore  it  was  first  ^ordained  hr  \aaf 
-^  Henry  I.  that  if  any  pei*son  escaped  alive  out  of  the  ship,  it  rfioafcl  ■ 
no  wreck  ;(6)  and  afTterwards  king  Henry  II.  by  his  charter(e)  declanHl  that  if 
on  the  coasts  of  either  England,  Poictou,  Oioron,  or  Gascony,  any  ship  diodl 
be  distressed,  and  either  man  or  beast  should  escape  or  be  found  therein  alii% 
the  goods  should  remain  to  the  owners,  if  they  claimed  them  within  tkni 
months;  but  otiierwise  should  bo  esteemed  a  wn^ck,  and  should  belong  to  ihi 
king,  or  other  loi*d  of  tiie  franchise.  This  was  again  confirmed  withimpitN^ 
ments  by  king  Richard  the  First;  who,  in  the  second  year  of  his  reigD«l')^ 
only  established  these  concessions,  by  ordaining  that  the  owner,  if  he  wuii^ 
wrecked  and  escaped,  "  otnnes  res  suas  liberas  et  quietus  haberet*\e)  but  aUo  thai;* 
he  perished,  his  children,  or,  in  default  of  them,  his  brethren  and  Bi8ten,ihM 
retain  the  property ;  and  in  default  of  brother  or  sister,  then  the  goo<b  ahw'j 
remain  to  the  king.(/)  Ami  the  law,  as  laid  down  by  Bracton  in  thewip* 
Henry  III.,  seems  still  to  have  improved  in  its  equity.  For  then,  if  not«lfi 
dog,  for  instance,  escajK'd,  by  which  the  owner  might  be  discovered,  but  if  i^ 
certain  mark  were  set  on  the  goods,  by  which  they  might  be  knowD  igA" 
was  hold  to  be  no  wreck. (7)  And  this  is  certainly  most  agreeable  to  im*t 
the  rational  claim  of  the  king  l)eing  only  founded  U])on  this,  that  the  tnieonj| 
cannot  be  ascertained.  Afterwards,  in  the  statute  of  Westminster,  the  fintffl 
the  time  of  limitation  of  claims,  given  by  the  charter  of  Henr}' II.,  ia  ext«W 
to  a  year  and  a  day,  according  to  the  usage  of  Normandy  ;(i)  and  it  **'J^ 
that  if  a  man,  a  dog,  or  a  cat  escape  alive,  the  vessel  shall  not  be  a<5«Jg*J 
wreck.  These  animals,  as  in  Bracton,  are  only  put  for  examples ;(j)  fajj* 
now  held  (A)  that  not  only  if  any  live  thing  escape,  but  if  proof  can  be  ■■• 
♦oQ«)-|  ^*    ^^*^   *pr<)pcrty  of  any  of   the   goods   or  lading   which  COB^  * 

"*  ""-I  shore,  they  shall  not  be  forfeited  as  wreck.  The  statute  ftoherowji 
that  the  shentf  of  the  county  shall  be  bound  to  keep  the  goods  a  y"  /J 
<lay,  (as  in  France  for  one  year,  agreeably  to  the  maritime  lawsof  Ohi*ffl 
and  in  Holland  for  a  year  and  a  half,)  that  if  any  man  can  prove  apfopff?" 
thoin,  either  in  his  own  right  or  by  right  of  representation ,(111)  they  sb"}*** 
stored  to  him  without  (klay ;  hut  if  no  such  pn)perty  be  proved  withia  ■■ 
time,  they  then  shall  be  the  king's.  If  the  goods  are  of  a  perishable  niW 
the  shcrilf  may  sell  them,  and  the  money  shall  be  liable  in  their  8tead.(M)  *■* 
revenue  of  wrecks  is  fretpienlly  granted  out  to  lords  of  manora  as  a  royd"* 


5,  1,)  and  orderpj  thnn  to  mHtai  to  AtMMj*! 
thb  hnmnne  vxpfMrtnliitiuD,  *  gwnrf  mui  >i  *■< J?^ 


(•'I  IT  F,!w.  II.  r.  11. 

{9)  llr.icttiii,  1. ;;.  c. ;;.    I^ritt  »n.  r.  17.    Klftii.  1. 1.  c.  4R  nncl 

4^1.    M^Mt.nni'l.  S'u.'W  If.    iM  KiIm.  I.  :{7,  pn'fixMl  tu  3iKy>  alimo  nildMiCufc,  mI  dt  rt  t»m 

BnrrlV  Ywir  IW«<k  of  KilHanl  II.  Murr* 

(•)  (  h.  4.  }KiKv  2-j:k  (#)BnictI.S,c3. 

(•  I  l>r.  !in<l  M.  il.  2.  r.  .M.  (*>  3  i;4lw.  I.  c.  4. 

(*i  Spfhii.  (Ul.  .ifwl  Wilkin".  TA'..  (<)  Cr.  nmiiiim.  c  17. 

{•i  Jn*  May,  i.P.  1174.    1  i:yiii.  />ii/. TA  ^)  ¥M.  1. 1.  c.  44.   2  Iwt  Iff,  i  EtpLlff.    . 

(^1  l{i>ir.  II'ivhL  iti  Itir.  1.*  (*)  HamiltAMi  rt.  Dvrtn,   Mb.  110taIlLlk& 

c't  "  ^^htniM  In VI'  :ill  hiti  p^*!-  fn-ttl  .in«I  Hinlii<turl*fl.**  (*•  J  2>. 

(/•In  likf  ni:inm>r  riiii<>titititii-  tin-  iin>nt.  (ln«liiiir  thnt  hj  (*;  2  !nf>t.  Ifi8. 

(h«t  impcriitl  Uw  th«  rvvonu'.*  of  wr>vk^  w.m  giTon  to  th«  {*)  PlowiL  161^ 
pnr  Vc  tmu»nry  urjitau,  r^iiiii«il  li  by  an  edict,  (Cod.  11« 
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;  ami  if  any  one  l)c  thu»  entitled  to  wreekn  in  hi?town  lan'l.  and  the  king's 
>  un*  wn.-(ki'd  thi'reoi),  the  king  may  claim  them  at  any  time,  evfn  alter 
VAT  ami  tiav.i  o  t 

i»  lo  U»  olnM* r\'e<l,  that  in  order  to  conHtitute  a  legal  wreck  the  go<»ds  mnst 
■  to  Iah'I.  If  tlu*y  eontintie  at  ik'a,  the  law  <li!itinguiHlie8  them  Uy  the  bar- 
u<k  and  unenuth  a]))K*llation8  of  jetsam,  flotsam,  and  Uijan.  Jets,-uii  is  whero 
l»iri*  ea**t  iii(i»  tht*  m-a,  and  thoro  Hink  and  remain  under  water;  tl(»tHam  is 
r\'  tiifv  iiMitinue  Hwiiiiming  on  the  Hurfaee  of  the  waves;  ligan  .>»  whcrt^  they 
*uiik  in  the  t«ea,  hut  tii*(l  to  a  cork  or  buoy  in  onler  to  be  foun<i  again.(/>) 
iv  arv  al<«<>  the  kingV,  if  no  owner  appears  to  claim  them  ;  but  if  any  owner 
«p«.  Im»  i**  ontitU^l  to  receiver  the  |K>rt!!K»Hs*ion.  For,  even  if  they  be  cast  over- 
d  witlumt  any  mark  or  buoy,  in  order  to  lighten  the  ship,  tlie  owner  is  not 
hi*a«t  «if  nei'e'wity  construed  t4»  have  n»nouiiced  his  ])ro|K»rt3';(^/)  much  lesH 
tliio;r«  liiran  be  supposod  to  1k)  abandoned,  since  the  owner  has  done  all 
14  l^iwor  tf>  ass4'rt  and  retain  his  pn>|>erty.  These  three  are  therefore  ac- 
iitii  «ii  ijir  a  tlistinft  thing  from  the  former,  that  by  the  *king's  gnint  r#.Mi'{ 
man  t»f  wrerks,  things  jetsam,  flotsam,  and  ligan  will  not  pa»*s.ir)  ■■  " 
nrk"*.  ill  thoir  h»gal  a«-<M*ptalioii,  are  at  present  mit  ven*  frequent ;  for  if 
j»mmU  come  to  land,  it  nindy  happens,  since  the  iniprr»vement  of  ronimerce, 
irntiMii.  ;tnd  corrt"*iM»iidt'n(v,  that  the  owner  is  not  able  to  assi»rt  his  pro- 
y  Within  the  y»*ar  and  day  limited  by  law.  An<l  in  onler  to  pn»ser\'e  this 
•••rty  »»ntire  fi»r  him.  and  if  possible  to  prevent  wrei-ks  at  all,  our  laws  have 
e  many  vi*rv  humane  n'lrulations,  in  a  spirit  quite  opposite  to  thos<>  savage 
'  wliirli  formerlv  pri'vuiied  in  all  the  n<»rtheni  n»gi«ms  of  Hunqx*,  and  a  few 
^  iiTi  Wore  still  s:ii<l  to  sul>sist  on  the  coasts  of  the  Baltic  si»a.  |H'nnitting 
inlialiitants  to  seixe  on  whatevi»r  they  could  get  as  lawful  pri7,e;  or,  as  an 
'"roftlifir  own  cxpnwm»s  it,  "in  nanfrttfjorum  miaena  et  eitlfimitiite  tanqnnm 
irfA  ,t<i  pnrdiitii  ctirrere,'\s)  For,  by  the  statute  27  Kdw.  HI.  c.  l.'l.  if  any 
U*  l<i«t  on  tho  shons  and  the  gcKwIs  come  to  land,  (which  cann(»t,  says  the 
It".  In-  c:illi-.l  wn'ck,)  tli«*v  shall  Ik»  pri'Sfiitlv  di*livere<l  to  the  merchants, 
»>'.:•  til ly  ;i  HM^ouablc  rcwanl  to  ihos«»  that  sjivetl  an<l  pn*svr\'ed  them,  which 
'i*l.-.i  ^ifr.tft-.  And  by  the  <*oiiun(m  law,  if  any  |H»rson9  (other  than  the 
'•T  I  t;ikf  any  u»>od«<  •*!»  cast  on  shore,  whi<'h  are  not  legjil  wnv*k,  the  owners 
»t  havi-  a  *«»niiiii«««*ion  to  in<piire  and  find  them  out,  and  com|K»l  them  to 
f  n-»r:ti|titni  f  I  And  by  statute  12  Anne,  st.  2,  c.  1><,  ctintirmcd  !»y  4  <»eo. 
Ij.  lu  «»r  Icr  to  a>'iisT  the  di*«trt*ss4Ml  an<l  prevent  the  scandalous  illcioil  pnic- 
■■•i  ~»iii.-  of  oiir  s»*a-«oast**.  Moo  similar  ti»  those  on  the  Baltic.)  it  is  enacte<l, 
a.l  h«  :i.l  •»t!i«  ••r*  and  others  of  towns  near  the  wa,  shall,  uj»on  applica- 
Tiii'j.' t  »  tlieiii.  *«iimnion  !i«»  manv  hands  as  an*  necc^sjirv,  and  send  them  to 

*  .'••?  Mt'uiiy  *hip  in  <ii'*tre«*s,  on  forteitun*  of  ItMi/.,  and,  in  casi*  of  a*«sistance 
».  *alvu^f  -hall  be  t»aid  bv  the  owners,  to  Ik»  assesscil  bv  thn'c  nei;:hlM»urin:X 
"*^  \\\  ]HT^«»nH  that  se<'rete  any  g'Xhls  shall  forfeit  their  tn'ble  value; 
I  th»y  w:lt*fil!y  tlo  any  aet  when»by  the  ship  is  lost  or  destnjycd,  *by  r  ».>oi 
^^h'*!*—  in  Imt,  stealinir  her  pumj)s.  or  *»therwise,  they  aiv  guilty  *■ 
I'-nv.  witierit  U*ni  tit  of  clerirv.  Last  I  v,  bv  the  statute  M  (fiM>.  II.  c.  19, 
Ivr'i^  any  vi-nm-I  either  in  distn*ss  or  wn^'ked,  and  whether  any  living 
Qn- 1..'  iin  lM»;inl  or  not.  .tor,  whether  wn'ck  or  otherwise,  it  is  ch»arly  not 
•r'>  riy  **{'  the  |M»ptilaee.  •  sueh  plundering,  I  say,  or  ]»n*ventin:X  the  «*scape 

•  y  jn-rvitn  th:ii  rndeavonr*  to  save  his  lile,  (»r  wountling  him  with  intent  to 
*\  i.;;n,«ir  |iu!tiii;r  out  taUe  lights  in  onler  to  brin;;  anv  vessi'l  into  daiiirer, 
il  •!• '  i:in-  1  to  Im»  capital  felonies;  in  like  manner  a*^  the  destn»yingof  tn^es, 
»!»-•.  "f  •■tlM-r  >tated  seamarks,  is  puni^hed  by  the  statute  S  ?31ix.  c.  IIJ  with 
t*:turi-  'if  liHJ/.  or  t>utlawry.  Mori'over,  by  the  statute  of  (nM»rge  II..  pilfer- 
uy  ;:iH^i^  ca-it  ashore  is  declared  to  be  iK»tty  larceny  j  and  many  other  salu- 


W  fw     Bra  Ahr.Ut   Wir^l.  f't&Rf^Klt. 

^  —tm  r»f  M  tfwtpntirtf.  trrttndw  nmrii  eitmm  ^jiH-         {*t  '•  ^*  tt.  ILL 
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larv  rririilaliniis  are  ma'k*  for  the  more  effectually  pixwon'mg  sliips  of  unvni 
iinlisinss..  <//^ 

XII.  A  twrllili  liraiK'li  of  tlie  roval  revenue,  the  riirht.  to  niiiMS.  ]m 
oriw;ii,;jI  tVoiii  the  kiiiix's  ]»rer()irative  of  ooinaire,  in  ordiT  to  sii]»ply  liim  i 
nialiiiaU;  and  tlicrelore  those  mines  Avhicli  are  piviju'rly  royal,  an«i  to  wLid 
kin^  i+i  entitled  when  f(Mind,  are  only  those  of  silver  and  ^old.(rr)  Dvthi 
eommon  law,  if  ^old  or  silver  he  found  in  mineH  of  haso  metal,  aecroniinsf ti 
opinion  of  some,  the  whole  was  a  royal  mine,  and  belonijed  to  the  king;  thi 
oiliers  held  that  it  only  did  8o,  if  the  quantity  of  ^old  or  silver  wasof  giw 
value  than  the  quantity  of  base  metal.(wO  But  now  by  the  BtatuteH  1  W.ui 
St.  l,e.  fU»,  and  «  W.  and  ^l.  c.  it,  this  ditferenco  is  made  immaterial;  it  ki 
enaeted  that  no  mines  of  eo])per,  tin,  iron,  or  lead,  nhall  bo  lookeil  u]K)n  as  iff 
mines,  notwithstandini^  ^old  or  silver  may  be  extracted  from  them  in  anr  m 
*->()' 1     ^^^'^*  ^^"^  ^^^^^^  ^^^^  kim^r  or '''persons  claiming  royal  niineii  under hiii 

"' '  -^  thority,  nuiy  have  the  ore, (other  than  tin  ore  in  the  csountiesof  Jk'Toni 
( -orn wall, )  ]>ayin^  for  the  same  a  j>rice  stated  in  the  act.  This  was  aii  extKB 
reasonable  law;  for  now  ])rivate  ownei's  are  not  discoura«^ed  from  woiti 
mines,  through  a  fear  that  thev  mav  he  claimed  as  royal  ones:  neitlicrdoeii 
kin^  depart  from  the  just  ri«;hts  of  his  revenue,  since  he  may  have  all  tlM?p«Cl 
met4il  contained  in  the  ore,  paying  no  more  for  it  than  the  value  of  the  k 
metal  which  it  is  supposed  to  be;  to  which  base  metal  the  land-owner il 
reason  and  law  entitled. 

XII I.  To  the  same  original  may  in  part  be  refenvd  tho  revenue  of  treiB 
Crove,  (derived  from  the  French  word  tracer^  to  find,)  called  in  Latin  fAem 
invrntus,  which  is  where  any  money  or  coin,  g<>h^»  silver,  plate,  or  bulUoi 
found  hidden  in  the  earth,  or  other  ])rivatc  place,  the  owner  thereof  beiM 
known;  in  which  case  the  treasure  belong  to  the  kin<^:  but  if  he  tliat  H 
be  known,  or  afterwanls  found  out,  the  owner,  and  not  tho  kinir,  is  entitW 
it.(j)'-  Alsr)  if  it  be  found  in  the  sea,  or  vpon  the  earth,  it  dotli  not  KelM( 
the  kin«^,  but  the  finder,  if  no  owner  apiieai-s.fy)  So  that  it  seems  it  k 
hif/imj,  and  not  the  fihamlonhnj  of  it,  that  ^ives  the  king  a  property:  Bract* 
definin";  it,  in  the  words  of  the  civilians,  to  Ix^  **  vctus  deptmtio  pentnifr"  1 
dillerrnct'  clearly  arises  from  the  different  intentions  which  the  law  implie 
the  owner.  A  man  that  hides  his  treasure  in  a  secivt  place  evidently  <io€i 
mean  to  r(Iin([nish  his  ])roperty,  but  ivserves  a  ri«^ht  of  claiming  it  again,* 

f*':'Ry  till*  t\y',\  I  iw.  tM  ilt>4tniy  i)iT!<on«  fliipwrr^ktil.  or  ih-nil  iinT;r>N»inc.Lxt  on  riiorv.   Llntifntirog. (ML iLi 

jii-iYi-iii  til    I  -..^iMt:  till- -lii]i.  iiii' i|iit:il.   Aiiil  (••  xIimI  rviiiii  14''.  Tl.'i. 

1 1  ink  hi  nil  :i  v.-".  I  in  ili-.fn-x  «ir  w  i"<'kMl.  nu'k  -s  tlif  pirty  (*>  2  Inj*t.  Tu7. 

1 1  •M-  til  :in-\v.r  f.ir  th-  wht.l--  !.hii I  nirp».  (  Ff'.  47. 1».  l\.')  (»)  I'liWiL  :"W. 

Tl..    Iiw-  :il..i  .  f  th- M  i-ij 'till,  iin-l  th-  iini-t '■■  irly  Ni':i-  («. :»  lii«.t.  loi    fiiilt.  of  ^hrriSsfe  14. 

!•  »lit;in  ixM-tifnti'in''.  |mni'>h<il  with  th»'  iitnniNt  wvrHty  nil  (»»■  llritt.  i*.  17.    FiiK'h,  L.  IT". 

tliutv  vbhi)  ni^iii  t'-il  III  H.-«-iKt  any  t«bt|i  id  (lti>tn-<.9«,  nr  jilnn-  (■;  L.  3,  i-.  iL  }  4. 


"  By  ;Ht  of  ('nn;2ros5i,  3  Man'h,  1S2'»,  the  penalty  of  a  fine  not  exceedinfr  S-'^W 
confineiiK'nt  at  lianl  laboin*  nc^t  «*x<*eodin;r  ton  yeiii-s,  aeconlin^r  to  tho  n^gravBtiiioof 
otV<MUM'.  is  iniposod  on  any  person  who  shall  ]ilund«*r  any  \%Teek  or  liold  out  faUelj^ 

It  lias  b.«u  srtth'<l  tliat  tlie  ownor  of  the  soa-shoro  has  a  title  to  the  jiOi«*ria 
wrt'c'k  tl»n»\vn  tiioroon  and  nt'vcr  reclaimed  by  the  o\vner.  nnd  may  maintain  an  Mi 
a^iainst  a  stran^^iT  for  taking:  it,  and  ro«»over  it.s  value  iis  damages.  Baker  w-W* 
rif'korin>r,  -•')■'►.  It  has  also  1mm*ii  d(*«>i(UMl  that  the  States  have  jurindiction  tflTt^ 
wn-eks,  antl  that  a  wreck -sale  ma<lo  bv  authoritv  of  the  statute  law*  of  •  State  i#w 
pass  tlio  titl«'  to  the  j>rojMTty,  wlion  there  is  no  owner  or  agent  present  lo  proJ* 
claim  tln»  jirojM'rty.     •*")  Mason,  4r»/>. 

A  lilM'ial  CI  Hist  ruction  of  the  i"cvcnne-lawM  lias  always  been  mmic  in  favour  of  •'^ 
property.  Tims,  it  lias  lw(»n  dcci<li»d  by  the  Supn^me  0>urt  of  the  United  State*  (40* 
o47)  that  j:oo<ls  ^^avcd  from  a  wreck  and  landed  arr»  not  liaMc  to  forfeiture!** 
unacconipani«'<l  l)y  ^^iich  marks  and  certificates  as  are  requirtHi  by  law,  norberioW" 
A\ere  n-iimvcd  without  the  (^>nseiit  of  tlie  collector  of  the  district*  before  the <f>*^ 
and  quality  were  a-'j'i'rtained  and  the  duties  ]»aid ;  nor  even  if  the  gcKxb  thus  !■* 
are  soi<l  an'l  enter  into  the  con^^nniption  of  the  country,   o  Stoiy*8  Rep.  68.— 5l*i*'' 

'*  In  this  country  tlie  ]irnprietor  of  the  soil  is  entitled  to  it  aa  againit  all  the*l 

«'xcept  the  real  owniT.     Wliether  the  re.al  owner  of  the  treasure  may  recUini  rti* 

sei>in  to  (lepciid  upon  wliether  it  wa**  originally  hidden  in  tho  earth  with  tbtei|il*' 

ini])lic<l  consent  of  the  owner  of  the  land.  Sec  2  Kent's  Com.  358.' 

22A 
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■;-!••■  :  :ii:'l  if  lie  t]u<»  aibl  tlu'  aren't  al*o  dii's  wUh  him.  Mjolaw  n'wi.^ 
.:    .  .  jM.;  <»l   lii^  n»val  r«viMiih*.      \Ui\  a  luait   that  s<allors  his  lirasupr 

.1.  'tr  iijMiii  tl.f  |iui»iif  •'UrtaiM'  of  the  earth,  is  roiistriitMl  to  liavr  al»»«f>- 
i.-i'iit  i  lii-^  ]>!ti|ii'ri\\  ati'l  I't  tunj<«l  ir  into  tlir  i-oimnoii  st<x-k,  witiiout 
:.<>:i  •  :  !>■(  Liiuiiiii;  it  :  ainl  thi'ri't'"ri'  it  hrhMii^^,  as  in  a  state  of  natiin% 
I  •*-  >  :;{>aiii.  «»r  liii«lir.'^  unlr^H  ihf  ouiirr  a|ijK-ar  ami  assert  his  rii;ht, 
,t  11  ppiVi  •«  that  the  l"-*-*  \va^  hy  arriiK'iit,  and  not  witli  an  intent  r  scxu* 
M-  hi"  jtp»|M  rty.  •■ 

ly  a.i   tr«a-'iir«'-trov*'  h«'lon;^ecl  to  tlie  finder ;;'«/)  as  was  al?»o  the  riiK» 
,il  hiw  .  '' '     At^t-rwanls  it   was  jii<I;;im1  <>x|KN|ient  for  the  jmrposes  of 

arid  {tartieuhirly  tor  tlie  eoina;;^',  to  alh>w  part  of  what  was  h)  found 
i:;;  wiiii-h  j>art  was  a*«si;rni'd  to  he  all  fmhft'n  tivasiin»;  Hiieli  uh  is  ^.mm- 
iid  uni  lainu'fl.  and  aUo  Mieh  as  is  dtsiijnuUy  ahandonvd,  »lill  n'niainin;^ 
of  thi'  I'ortunalt*  tinder.  And  that  tlie  ]irinee  sliall  be  entith'd  to  this 
va«*iirf  \-*  now  t^ri>wn  to  lie.  a<'eonlin:^  to  (irotius.(*;)  **Jm/»  comnmtu\  et 
nim  ;"  t'or  it  i>  iitit  <iidy  ohM'rved,  he  ad<Is,  in  Fjn;;hind,  but  in  (renuau}^ 
»|i:iin,  ail' I  I>eninark.  The  tindin<;  of  de|M>site<l  treasure  was  inueh 
lU'iit.  ari'l  the  trea^ure'^  tlieinM'lves  nioiv  eonsitU^rahle,  in  the  infaiiev 
>iwtiiut:«>n  than  at  ]>re*«*'iit.  When  tlie  Itonians,  and  other  inhaliitants 
-|M'iti\r  ( iiiintne>  whiih  eoinjMiso!  tlieir  empire,  were  driven  <nil  by 
iTh  nation-*.  tln'V  i-on<'eahMl  their  monev  un<h'r  ^n>uiid,  with  a  view  of 
til  it  a:rain  when  t[ie  heat  of  the  irruption  shouM  he  over,  and  tlie  in- 
jvm  ha'k  to  their  de«irrts.  Hut,  a«»  thi**  never  hap]M>ned,  tlK'tn*asun»s 
•r  rlaime<i:  and  on  tiie  death  of  the  owners  the  >eeret  also  died  alontj 
II.  The  «'MHpiirih:X  :r«'»»erais,  heiiitj  aware  of  the  value  of  the>e  hidden 
ide  it  liii^hly  penal  to  seen't**  them  t'rom  the  piiblie  s^-rviiv.  In  Kn«rland 
an  amoni;  the  feutlist>."/i  the  punishment  of  ^uell  as  (*onivaIei|  from 
llie  fiudini:  of  hidden  treasure  was  tornierlv  no  less  than  death:  but 
•  •Illy  tint-  anil  impri-^onment.  r; 

V;ii>.  ''.■..*  r.tr'.ft.t,  are  ^^immJ^  stoh-n.  and  waved  or  thrown  awav  bv 
i:i  hi-  tli::hf.  t«tr  l"<-ar  of  lninLT  appn). ended.  Thesi*  an*  i^iven  to  the 
!i"  l.iw.  :i^  a  putii'^lnntiit  iip'»n  tl.i'  owner  !l»r  not  him**elf  pu!*suin^  the 
T. living  awav  h>  i;ih»'1^  tVom  him.  /i  Arid  therefore  *if  the  r*.»q- 
'•.  1  -i  '  1,.^  dillL:»iit'e  iiiiTin  .li;it«  ly  to  t'«»il>w  an<i  aj»prehend  the  1- 
■  :i  .-  •  .i!Ii  I  iii;ikiii_:  Ire-h   »'/''.»  or  ilo  eoiivirt  him  aflerw.'inU.  or  jin*- 

:i  ••  I  »  •  'iivir:  ii'in.  !ie  -!».ill  h:i\e  hi-  '^*>  *  N  ai/ain.  «;»  \Vave«l  i^oods 
■:  h  !  -:i_:  {'»  i!i"  kin^  till  -ii/.ed  l-\  -•iii.i"»ly  t'»r  hi«»  u^^e ;  lor  it*  the 
'-  I  1.1:1   -»!/.'■   th'Mi  lir-'t.  though  al  t!.e  <l!'!;nie*'  «)f  twentv  vear<.  the 

ii.  V.  ;•   litve  thi-m.  /i  •      1 1'  th«'  ::<».i  N  an*  liid    hv  the  thief,  or  lel\  anv- 

• 

fi'M.  •«'•  li.aT  In-  li:i'l  t!ie'«  ii"t  al  "Ut  l.im.  when  he  fled,  and  thereton* 
ir«  V  T:..  Ml  aw;ty  in  iii-  tliL^ht  ;  tliv*-'  mN«»  ave  not  fnnut  irtr'itti,  but  the 
V  ii.i. -■  :ii''ii  a^;iju  wIhii  hi-  ]'l''a^i-i  '•  The  L:M'>ds  of  a  foreii^n  mer- 
• ;«' I  -■  •\-\i  alt!  liir'iwn  awav  in  t!i:;!i!. -Iiall  never  b«»  waif-* :  i")  the 
:».r'"l  uiiiV  I"',  not  oniv  |i»r  the  e:ii  Miira^ri  iiifiit  of  trade,  but  ah«»  U.*- 
n*  -i  r:  •  "A  iil.il  dflanl;  in  lii*-  ll»rii::n  niviiiiarit">  not  ]inr-*uinir  the  thief. 
Z'U'wi'.v  A  -irriMiTrr  t«»  our  iaw-s,  our  u-au'e*-.  and  our  lani^naire.'* 
:r.i\-  ar-  -5i«'h  vuhiabh*  animal-*  a-*  an-  found  wanderini:  in  anv  manor 
«.-» ■      :    .  -  ■.  .:  ni-*  :.; .  •'  « r .  !  r  .•  ■  *i. 

;.    .        rf  i    •-.■■'•.  ■:.  .»  I  ■  I 

1  ■   .-.    I  r  ..'   I.  !■.  1  •  «     •  i:  J-   I--' 

lu-:    .  M.v    I'r. /.'.  ^.rr,,.  T,  n  lln!*rr   TV 

•T:.i.n!-.     '    inii*.   th'«iijli   ii   i;»Mnoi    l.i'   Pi'»!n*il'd  with   liu*   l-Mrie**!  juil;:e'ii 

!';.i!  a!.   '■      r      ;  ■  :•  '  I  U  l.»lli!  to  lh«'  killL'.— •  "lIRI^T  I  %N'. 

r«f.  jir...  li!  till- I  f'-wii  W.I-  |>i.»«  •■  1  :ii  tli«' <  iiii'ii' »n  l:in- uTi«l«r -o  in.inv  «'!»«'«k*, 
•••'iiij'i-'  1:1  i:-«lt'.  ili.i!  it  iii.iy  iM-rhaj'^  )».•  .  f»ri'id'Ti'd  U'*  n-'VtT  ad»»j'ti  1  in  tln» 
at*-  .1-  .ijiiii-t  Mh-  F'-id  «»wii«T.  anil  ni'Vt  r  i  tit  in  |  ::ntii'«-  iir^  :»L':tin''t  tli"  tindfr; 
'  .ijj:!!-*  I. mi.  I  :ip{-r"}i>-nil  tin'  tillo  of  ili.-  -tj!!-  ixoiiM  U>  ili'iMiifl  |Mr.imiMiiit. 
'••.  In  ill*'  uK-».'ii« .'  of"  fxpn---  '•tatir*'  r'-iruIiMon.  p»'rh:ij»<  «:im»i|«.  w.;v«'d.  if 
th**  hi«;hw  ly.  w'Mild  l>«*l<>m;  to  the  tin<l*'r  a-  aiTjinot  nil  hut  the  rci!  owner:  if 
|*rtnicriv,  to  thi-  proprieiur  of  the  land. — SuARitwiiuU. 
U  2"i 
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or  lordship,  and  no  man  knoweth  the  owner  of  them ;  in  which  case  th 
gives  them  to  the  king  as  the  general  owner  and  h>rd  ]mi-aniount  of  thai 
recompense  for  the  damage  which  they  may  have  done  therein  :••  andtkq 
most  commonly  belong  to  the  lord  of  the  manor,  by  npeeial  grant  fkvi 
crown.  But,  in  order  to  vest  an  absolute  property  in  the  king,  or  hii!  gn 
they  must  be  proclaimed  in  the  church  and  two  market  towns  nexti 
ing  to  the  place  where  they  are  found:  and  then,  if  no  man  claims theo, 
proclamation  and  a  year  and  a  day  passed,  they  belong  to  the  kingorhii 
stitute  without  redemption;  (A')  even  though  the  owner  were  a  minor,  or! 
any  other  legal  incapacity.^/)  A  provision  similar  to  which  obtainiHJ  int 
(iothic  constitution,  with  regard  to  all  things  that  were  found,  which  n 
be  thrice  proclaimed;  *' primum  coram  comitibus  et  viatoribus  obviUt  dm 
♦oqsi  proxima  *  villa  vel  pago^  posiremo  coram  ecclesia  vel  judiciof  m 
J  space  of  a  year  was  allowed  for  the  owner  to  reclaim  his  propot 
If  the  owner  claims  them  within  the  year  and  day,  he  mnst  pay  the  d 
of  finding,  keeping,  and  proclaiming  them.(?n"  The  king  or  lord  kl 
property  till  the  3'ear  and  day  passed;  for  if  a  lord  keepeth  an  estrar' 
(|uarterH  of  a  year,  and  within  the  yt^ar  it  strayeth  again,  and  anutlM 
getteth  it,  the  tii'st  h>rd  cannot  take  it  again.(o)  Any  beasts  may  W  ei 
that  are  bv  nature  tame  or  reclaimable,  and  in  which  there  is  a  vfllaiM 
perty,  as  sheep,  oxen,  swine,  and  horses,  which  wo  in  general  call  cattll 
so  Fleta(2>)  detines  them,  pecm  va<jnns,  quod  nvllus  petit,  sequiiuT,  vt\  m 
For  animals  upon  which  the  law  sets  no  value,  as  a  dog  or  cat,  and  11 
ferce  mttimv,  as  a  bear  or  wolf,  cannot  be  con.nidered  as  estrays.  So  swu 
be  estrays,  but  not  any  other  fowl;((/)  whence  they  are  said  to  be  roja 
The  reason  of  which  distinction  seems  to  l>e,  tliat,  cattle  and  swans  ben 
reclaimable  nature,  the  owner's  property  in  them  is  not  lost  merely  b 
tem]»orary  escape ;  and  they  also,  from  their  intrinsic  value,  are  a  n 
pledge  for  the  expense  of  the  lord  of  the  franchise  in  keeping  them  tli 
and  day.  For  he  that  takes  an  estray  is  bound,  so  long  as  he  keep  it, 
it  in  provisions  and  ])resei'\'e  it  from  damage  ;(;■)  and  may  not  use  it  by 
labour,  but  is  liable  to  an  action  for  so  doing.(.s)  Yet  he  may  milk  a  cow 
like;  ibr  that  tends  to  the  preservation,  and  is  for  the  Wnefit,  of  the  anil 

(*;  MIrr.  c.  3.  J  10.  (J»>  L.  1,  c.  43. 

(')  :»  Ki|>.  Ins.  Bro.  Ahr.  tit.  Edray^  Cro.  Elis.  710.  (fi  7  Ri'p.  17. 

(•i  .*!ti«Tiih.  tir  Jur.  (jWiur.  /.  3,  c.  6.  (')  I  lloll.  Abr.  8R». 

(•«  Ihilf.  Sh.  7'.».  (•»  Cn*.  Jiic.  U7. 

(•;  Fincli,  i^  177.  (»)  Cro.  Jbc.  14^    Xoy.lW. 

^^Tliis  reason  is  not  very  satisiaetOF}' ;  for  the  king  being  the  uftimus  k/net  0 
lanrl  in  the  kin>;<Inin,  they  must  do  the  .samo  ir^jury  to  his  interest,  whether 
•!ra/in^  in  one  ]»lai'e  or  another  out  of  the  king's  domains.  But  the  law  ii  ] 
t'niinded  ujion  gi-neral  ]iolicy:  for  by  jL'iving  the  estray  to  the  king,  or  his  gfu 
not  to  the  tin<ler.  the  owner  has  the  hi-st  elianec  of  having  his  j)ro|H»rty  rwtoped 
and  it  lessens  th<*  t<'n)ptation  to  eonnnit  thefts,  as  it  ]ireveiit8  a  man  from  pn 
that  he  had  found,  us  an  e^^tray,  what  ho  ha<l  artually  stolen,  or,  according  toih 
phi'jise.  that  he  ha<l  found  wliat  was  never  lost. — Christian'. 

"  Hut  if  any  otlh-r  j^-r^on  finds  and  takes  rare  of  another's  property,  not  being 
to  it  as  an  estray.  (nor  bein;r  siXvo<l  at  sea,  or  in  other  oast»s  where  the  Uwd 
applies.)  tlje  ownt-r  may  re<'over  it  or  its  value,  without  being  obliged  to 
exp«'nse«*  of  k«M'pin«r.   i!  HI.  Kep.  HIT.  2  Uon.  Bl.  2.')4. — Christian. 

Tlie  law  as  it  .•stands  \<  not  without  its  ])oliey:  hut  o<|uity  seems  to  demand, 
thr  I'art  of  a  ]<»s.t.  tli:it  a  //"/"/  //>/<•  tin<ler  should  be  recomp«^nsed  for  the  Uboin 
havi*  Im'sIowimI  and  the  enre  he  may  have  taken  in  j>n»serving  property  aottt 
Tiii»  p-ni-ral  law  semis  ral«'ulated  to  jirevont  surreptitious  nppropnation  of  I 
prop»Tty  undiT  thf  pretonri'.  if  di*te<'t»'d.  of  its  having  been  found.  It  is  said  th 
jii-operty  in  tind»er  and  otlier  eomparatively  li^ht  goo<ls  is  annually  irrecoverabfr 
driltin^,  no  one  earing  to  stay  it.  By  the  Thames  re;!ulat ions,  watermen  areeq 
convey  all  tinil»er.  iV**.  found  by  tJieni  loosely  floating  to  certain  placM  of 
a]>|>oint(>d  1>y  the  wat<M'-liMilitf ;  hut,  as  no  roci >nipense  is  made,  either  the  pn 
wiTt'ted,  or,  if  that  I»e  liji/ardous.  the  artiele  is  loft  to  drift  away  to  (>ea. — Chittt 

"  I*>trays.  when  unn'olaiun*d.  are  di^itosetl  of  generally  in  the  United  Statu 
olVieers  of  the  township  wli«>re  the  estray  is  taken  up,  for  the  use  of  the  poor 
public  purposes.    In  the  ubsoncc  of  statute  regulation,  if  found  on  Um  higlm 
226 
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fciiUi*  t)io  fuirticiilar  reasons  liofore  «^ivon  why  the  kin^  nhould  have  the 
a\  xv\\*u\if>  lit*  n»yal  ri>h.  nhipwrrfk"*.  treaHiu*o-tn»ve,  waits,  and  ostrayt*, 
i^  a\r-j  Olio  ^t'liiTul  rtuiMMi  wlih'h  hoMn  for  thoin  all ;  ami  that  is,  lK'c*au<u) 
aiv  fftfna  var.mtiti,  4»r  pMidn  in  whii'li  no  (»n(.*  olso  can  claim  a  pr«»port3'. 
iLort'tore  l»y  tho  law  of  natiiro  tliov  lK»lon;^e<l  to  the  tirst  o<'cupaiit  or 
r;  ainl  h«»  iontiiiuod  iiiiflor  tho  *ini|K*rial  law.  Hut,  in  si^ttlin;;  tho  ri^.x^n 
ni  rMnMitiitiiins  ot*  most  of  tho  p)vonim«*ntH  in  Fjirojio,  it  was  •• 
:lit  |ini|M*r  .  to  |in-voiit  that  Ktrifo  ami  contontitui,  which  tho  nion*  title  of 
ftaiiiy  ]<•  apt  to  oroato  an<l  continiio,  ami  to  |in»viilo  for  tho  support  of 
'  aurhtiritv  in  a  manm*r  tho  loast  hunionsomo  U\  in<livi4lualH)  that  those 
«  ••li«Mil>i  ho  annoxiMl  to  tho  HUpronio  powor  hv  tho  |)OHi!ivo  laws  (»f  tho 
Ami  *>o  it  oamo  to  pa^s  that,  as  Hraot<*n  e.\pivv>o^  it.u/i  hav  tpur  nultins 
*••  ^iirt.',  ti  *Jini  futriiitt  inctitturu  dc  jure  natantii,  jtnn  rffiriuntur  principis 

I  Th"  noxi  hninoh  of  the  kin^V  onlinary  n»vonuo  consists  in  forfeit nrt*s 
i-l«  ami  t!«»<»«|-  for  otto n cos ;  h*}na  cunftMuitti ^  tin  t hoy  arc  <*alh*«l  hy  tho  civi- 

U-«;4iiv  thiV  U'hinix^'d  to  tho  fisruif  or  imnorial  treasury;  or,  as  our  law- 
ttTiii  thrm./'r».*/.i  tti ;  that  is,  such  whereof  the  property  is  ;;«ino  away  or 
tt^l  iTiMu  tin-  tiwnor.  Tho  true  reason  ami  only  suhstantial  i^riMind  of  any 
turx-  i»r  trinn-s  «'fin>i*it   in  this;  that  all  profM-rty  is  ih-riviMl  tn)m  society, 

«*iii- ••:  iliii>«>  ( ivil  rii^ht^  whirli  are  contorred  u]Nin  indivi«luals.  in  oxchan<;e 
lal  ili'^^n-o  <»f  natural  fitv<loui  whioh  every  man  muM  Kicritice  when  lie 
«  iiii*i  •«iM*iai  fiininiunilios.  If  thon*f«»n*  a  nieniher  of  aiiv  national  com- 
:\  \MiatoH  the  tiindaniontal  contract  of  his  assf»ciation,  hy  transgressing 
iimi*-:p;Ai  law,  ho  furtoit*^  his  ri<;ht  to  such  priviloi^^.s  an  he  claims  hy  that 
M'l ;  and  the  ^tato  may  very  justly  resume  that  |Mirtion  of  pn>|H»rty,  or 
art  tpf  it,  which  tho  laws  have  hofore  assitrned  him.  Hence,  in  every  cd- 
«»f  an  atHM-ious  kind,  tho  lawtt  of  England  have  oxactiti  a  total  conHsca- 

I.'-   ^:  Itw  l^irrnrrly  T«*|iint:ril  tn  tli*-  fltfl'-r.  I>ul  htm  diiw,  hy  tb* 

'-<""■  -■•,  ?"f  ■■■.  •  l»  n  •  -wn'T  «pi-  ir«.  tv  ii  tiir-kj      Uw  i-f  ii  tiMiH.  :iii|»Miti«tl  t<i  t\."  iirpui'." 

t..  •?  .■   !in.|.-r  ii.Min'*t   nil  Kut   tin*  nvil  owiht  ;  if  nii  {trivatt*  jiritjMTty.  thov  an* 

!.i   ;^rr.--.  ■'•'.»;-  _'*-,., .„,,,*^  jiii({   njay  !»*'  hi'M  u>  a  pli'^lp*  until   lh«*  «»»n«'r  mak«'H 

.'.'    -ii"  .ij«*       }*ut  it'  thi-v  h'.iv*'  !»tr:iy»'«l  thri>UL!li  dftt-rt  »»f  tin*  I'l-n***-.  nf  i!ii«  |»r«»- 

"f  »!i-  -"il,  ihf  «»wn«'r  in.iy  M'lliiini  tht'in.     Onowhn^f  rhatt<*l  has  1m-««ii  wnm^- 

•  it*  n  V  T!!  liMii  iii:iy  *«iit«T  UfHin  th(>  hiihl  of  tho  t:tk*'r  |>i'.i«'ca)ily.  lor  th*'  ]iur]KH»o 
••  T.:.  ^iitri'-ut  -u I •;••«•! ink*  hiiii»«*lt' «*v«*n  tf»  nominal  <Liiii»^i-s  a.<4  a  lrt>j»a'»'»<T.  2 
I  -■  rj  "J'J'i.      All   tho  UNik-i  a;.'ri'«»  that.  wh<'n»  an  animal  i*soaiM»^  fr«MU  tin*  jm>^- 

■    :•  ••wu-'T  *\  hi-  «iiii-«'iit.  fXiIu-ivo  nt'^li^fiiro,  nr  otln»r  dftault.  In*  rannot 

'    •.*     ::.'-  '  1 1'  .ih^'thi-r  without  l-«^'omiii;r  a  ir«'si»a'*«i«T  by  hi-*  rntry. — IKi'l. 

"•■  ■.  -A'  ■•  :  ik»-  Mji  .in  •■'»ti.i>  rannot  h*vy  a  lax  ujhiu  it  hut  by  way  «•!*  am«*n«U  or 

•  •>        I'..-  I*  ilf  «|tMtriii«*  •'!'  th mmoM  law.      1    Holl.  AIt.  f^~\K  v.  .%.      Noy. 

*<  >%'.<  •■"•«*».  Aii'l  iIh»  Uoriian  l.iwv«»r««  o«iuallv  il<>nio(l  to  the  tiu'hT  i»t'  any  lost 
M  » r.  -.1  iT'l  f'T  tin-lih:;  il.    *'\-  u  /.'^•/^  ft*f.it  tilfjUi.l,"  t<\\*  I  ho  Hiirf^t.    Di^.  47.  2,  V.\^ '.». 

'    \   .Ti.  lo.I.tlm-.  |oj. — Sii %H'^u'oi>i). 

.-•     »•  •   •:  '■  ■   r-  •  '-nrilt  •!  with  wiiat  th**  loarn*'*!  j«ilj»o  has  mlvanooil  in  p.  !?.>•'»,  viz., 

•  :.     :.  iijl--  ^'HUiiI  in   th*-  >«*a.  or  U)N»n  th«'  earth,  it  •l<*lh  not   1h-1i»ii^  to  tho 

■.•  •  .•■  *  ■.!   r.  !!   n«»  ••\*n«T  a|'|««-ar<."     That  «it:  'inlv  i-  lin*  law  of'  Kn^land :  and 

-!  •■,    i.  •.  r.  M*  ••  T.i  tIm*  ltMrn«"l  ju«l;:o.  in  the  p'lur.il   rule  with  re^rard   to  all  '-•'..i 

•1   •  \ '.   :ii   p  4r!i<  tiLir  in-taiii-e*»  in  whieh  the  l.ov  li.e>  ^iven  them  to  the  kini!. 

■  •*i;    •  -  AT'   '  \'  •  j-iii'ii-  whiih  pr«»vo  the  rnh*.  for  ../-r.  *»■»••  •/»,».*  .»•'  i.r*'-.*-!  i/'V'-i  ..*. 

I"     !   .VTrn-i'.      .  I»--1.iii:iri-*.  in  Strange,  .*»o.'»,  ulieif  a  ehiniiu'V-^Wfepi'r*'*  )H.y 

^  -1  ;-'  •■:  :i  J  •'.  i-n.ith.  \%  lio  •|ft.iini-(l  from  him  a  di.imoiiil  whieh   !;•>  hail  fouu'l. 

»>i-    •  T'..    tin. -t   'Imiii'MI'I  uhirli  wouM  tit   the  Mwket   from  whieh   it  wa-*  taken. 

*.<■;.-     •  \t\\  N   -1    t)i:i(  tlif*  iMiy  had  a  rifiht  to  it  a;:aiti«t  all  the  wi>rM.  ex-'**pt   tho 

."        i   i  n  •!    i:  p*  .ir.      And  I  i*annot  hut  think   that    the  learnetl  ju«l>re  ha<*  luU- 

a-l  ■    .    •.  r.i.  I,.-,-   Ill    ](r.i<-ti>n.  wliieli  \a  thi«*: — //•'«  •/'•  ^•iijf.  quit  fro  ir.i'/'<»  f-'t*- '**ur, 

'J  ■  ■  •     •  ■    ;   I"  f   i  n'ifiujt,  ff  iiutr  iJtiH    hirniHt  it%*t'n*t'r\jt  tit'   furr  »  tftrtt^t,  ,  t»*  •''•'•j"i»i» 

»*"!  If-       ''      .     '    I"'.      Here  the '/inr  rofi^rn  onlv  t<»  tlio  two  anteeiM|«>iit«>  Ttivi'ii  ami 

Mm 

•Tt-rhii-  !"  ."  r,.!  iihIv ;  hv  whieh  ronHtniotion  the  ^eiitontN*  i*  o«»n*»iftenl  and 
b<  ;.•  ...rp- 1  Hut  if  ii  h:wl  U'eii  ititendtnl  that  it  *ihoul(l  Ih*  nnd«'r«lo<Mi  n^  if  >»-t.ut 
•^ifh-l  ,-i.r  i?  wiiuM  havo  Ufii  ^u|H*rfluouM  to  have  iiistanciHi  mrha,  and  tho  -on- 
Vould  c«'it*uiA)y  havo  lH*t^>n  vrronvoiift. — Christian. 
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lion  of  the  inoval)K*.s  or  pci-sonal  estate;  and  in  many  cases  a  piTpeta 
<»tlK'rs  (;hly  a  Irinporary,  loss  ol'  tlio  ottundor'n  ininiovalilosi  or  landi-d  jirofi 
and  have  vested  them  both  in  tlio  king,  who  is  tlie  pei*son  Mip]K>M.'(i  ft 
olloiKlod,  being  the  one  visil>le  magistrate  in  wlunn  the  majcHty  o!' tLe  p 
resiiles.  The  ))artienhirs  of  these  forfeitures  will  Ihj  more  j»ro|jerly  ntitedl 
Avo  treat  of  crimes  an<l  misdemesnoi'8.  I  therefore  only  mention  them  I 
**HK)1  ^*^^  *^^^^  i^ixki^  of  regularity,  as  a  part  of  the  cc/tsus  rtyalis;  andi 
-I  postpone  for  the  present  the  further  eon.sideration  of  all  furftiM 
excepting  one  specien  only,  which  arises  irom  the  misfortune  rather  tlm 
crime  of  the  owner,  and  is  called  a  dvodaiuL 

By  this  is  meant  whatever  personal  chattel  is  the  immediate  occasion  of 
death  of  any  reasonable  creature:  which  is  forfeited  to  the  king,  to  be  if|l 
to  pious  uses,  and  distributed  in  alms  by  his  high  almoner  ;(ir)  though  foiai 
destined  to  a  more  superstitious  purpose.  It  seems  to  have  been  origji 
designed,  in  the  blind  days  of  i>opei'y,  as  an  expiation  for  the  souls  of  nri 
were  snatched  uway  by  sudden  death ;  and  for  tnat  puri)08e  ought  propyl 
have  been  given  to  holy  church  :(x*)  in  the  same  manner  as  the  appiMl 
stranger,  who  was  iuund  dead,  was  applied  to  purchase  masses  for  the  god 
his  soul.  And  this  may  account  for  that  rule  of  law,  that  no  dcodand  il. 
where  an  infant  under  the  age  of  discretion  is  killed  by  a  fall  fr<m  a  col 
horse,  or  the  like,  not  being  in  motion  :(^)  whereas,  if  an  adolt  pcnoal 
from  thence,  and  is  killed,  the  thing  is  certainly  forleitcd.  For  the  rcaMnj^ 
by  Sir  Matthew  Hale  seems  to  be  ver}'  inadequate,  vis.  because  an  infant  ■ 
able  to  take  care  of  himself;  for  why  should  the  owner  save  his  foifeitn 
account  of  the  imlH'cilit}'  of  the  child,  which  ought  rather  to  have  mafc 
more  cautious  to  prevent  any  accident  of  mischief  ?  The  true  ground  of 
rule  seems  rather  to  have  been,  that  the  child,  by  reason  of  its  want  of  di 
tion,  was  presumed  incapable  of  actual  sin,  and  therefore  needed  no  deoda 
purchase  ])ropitiatory  nmsses:  but  every  adult,  who  died  in  actual  Bin,illl 
need  of  such  atonement,  according  to  the  humane  superstition  of  theta 
of  the  English  law. 

Thus  stan<ls  tht>  law  if  a  ])erson  be  killed  bv  a  fall  from  a  thing  standingi 
*-501 1  ^^'*^  ^^  *^  hoi'se,  or  ox,  or  other  animal,  *of  his  own  motion,  kill  M 
-I  an  infant  as  an  adult,  or  if  a  cail  run  over  him,  the}*'  shall  in  ntbor 
be  forfeited  as  deodands;(j)  which  is  grounded  upon  this  additional  reaao^ 
such  tnisfortunes  are  in  part  owing  to  the  negligence  of  the  owner,  and  ll 
fore  he  is  properly  puuishe<l  by  such  forfeiture.  A  like  punishment  u  ii 
cases  inflictetl  by  the  Mosaieal  iaw:(rt)  "if  an  ox  gore  a  man  that  hedie,4 
shall  be  stoned,  and  his  flesh  shall  not  be  eaten."  And,  among  the  Athenill 
whatever  was  the  cause  of  a  man's  death,  by  falling  upon  him,  was  exlemB 
or  cast  out  of  the  dtnninions  of  the  republic."  AVliero  a  thing  not  in  modi 
the  occasion  of  a  man's  death,  that  ]mrt  only  which  is  the  immediate  M 
f()rfeite<l ;  as  if  a  man  be  climbing  up  the  wheel  of  a  cart,  and  is  kflki 
falling  from  it,  the  wheel  alone  is  a  deodand  :(c)  but,  wherever  the  thing  i 
motit^n.  not  only  that  part  whi<-h  immediately  gives  the  wound,  (as  the «l 
which  runs  over  his  body,)  but  all  things  which  move  with  it  and  helptoi 

4 -■•  1  II :i].  V.  r.  410.    Klit:i.  M.  c.  2y  in  a  fcr-at  nuuiy  anUion,  bot  I  auuol aal ii ii  ■* 

I')  Filzlt.  Abr.  tit.  Kwlii.mrhU  rl. '-T.    Staunf.  P.  C.  :K),  CuLFRiixiK.] 

21.  (•>  Kx«L  Hi.  28.                                              ^ 

\V;-A  \n*i.  lu.    1  Ual.  I*.  C.  \n.  (^  .l^rhin.  nmt  CUMpk.    Thw,  tO(K  by  —■* 

(■)  (hHHti',  f/i/tf    ui-ntHi   inl    MorUm,  tunt    /V»  thirnla.  n  wi-ll  in  which  a  prm4i  was  diinii4  w  wi** 

Urai-tiii).  ^  :;.  r.  .'i.     "All  thin^^  hIiI.Ii  wliili*  in  mutiim  fllliil  up,  uiMl*>r  thr  in^prctiun  of  tiMOsnwr.  TA 

o.iUM-  di>-ath  nTv  ti>  In-  offcntl  t«>  lioJ.'*    [Huh  puMagv  ii  cited  'Zb,  g  lit.    Kitxh.  Abr.  L  ClmHK,  4161 

Cj  1  llul.  P.  C.  423. 


'•Thin  was  on<*  of  HraroV  law**;  and  perhaps  we  may  think  the  judpnent  ■ 
statuf*  sliouhl  \to.  tlirown  into  tlio  soa  for  having  fallen  u|>on  a  man,  less  abfiird.«te 
rofloc't  that  thoro  Tn:iy  he  sound  policy  in  teaching  the  mind  to  contemplate  witfc ■ 
tho  privation  of  huninn  life,  and  that  our  familiarity  even  with  an  in9eiwl>l0^ 
which  has  been  tho  CKM-asiiHi  of  death  may  loi*scn  that  sentiment.  Though  theie 
wii^doni  in  withdrawing  Hich  a  thing  from  public  view,  yet  there  oan  be  noMin' 
it  a£i  if  it  was  capable  of  uuflerstanding  the  ends  of  punishment.— Ckanruw. 
228 
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*e  dangcrooA,  (as  the  cart  and  loiMlin;;^,  which  increase  the  pres- 
eel.)  are  torftMttHl.C^)  It  inutterH  not  whether  the  owner  were 
le  killing  or  not ;  tor,  if  a  man  kills  another  with  my  sword,  the 
Mk^)  a<4  an  at'ciirscMi  thin;^.^/)  And  therefore,  in  all  indictments 
he  in<*trumciit  of  death  and  the  value  are  presented  and  found 
ury,  (art,  that  the  stroke  was  ^riven  hy  a  certain  penknife,  value 

the  kin^  or  his  grantee  may  claim  the  <leo<iand :  for  it  is  no 
I  it  Ik'  i»ref»entc<i  as  nueh  hy  a  jury  of  twelve  men.(^)  No  <ieo- 
for  arH«!ents  ha|)|M*tiiii^  u|)oii  the  hi^h  sea,  that  l>ein^  out  of  the 
the  common  law:  hut  if  a  *man  falls  from  a  hoat  or  ship     r4rQo«> 

and  in  <ln»wniHl.  it  hath  Invn  said,  that  the  vessel  and     *- 
trit-tnesj*  of  law  a  dc<Mhui<i.(/i)     But  juries  have  of  late  very  fre- 

upoii  thenirH*lves  to  niiti>;ate  these  forieitures,  hy  fimlinj^  only 
lin^.  or  |>:trt  of  an  entire  tliini;.  to  have  been  the  occasion  of  the 
I  ^Ul•ll  rascH.  altliou^li  tlie  finding  by  the  jury  l>e  hardly  warrant- 
le  c«>»rt  of  Kiiii^'s  iWiK-h  hath  generally  refuseii  to  interfere  on 
ml  of  the  tratx'hisi',  to  assist  so  unc*i]uitahle  a  claim.(t)* 
id  forli-itures  in  ;ji»nenil,  as  well  as  wrecks,  treasure-trove,  royal 
ifj*.  and  e^tniys,  may  1k»  ^ninte<i  by  the  kin^  to  particular  sub- 
ul  fnuiehixe  :  and  indeed  they  are  for  the  moHt  part  f^i^nted  out 
f  manors,  or  other  lil)ertii's,  to  the  j^en'ersion  of  their  original 

her  branch  of  tlie  kiiiir's  onlinarv  revenue  aris<»s  Orom  escheats 
1  hap|M>h  u|H>n  tlie  defect  of  heirs  to  suc<*ee<l  to  the  inheritance ; 
*y  in  ;rein'r:il  revert  to  and  vest  in  the  kini;,  who  is  esteenu^l,  in 
•  law.  tlie  orii^inal  proprietor  (»f  all  the  lands  in  the  kingdom. 
♦«»ion  of  this  topic  more  pniperly  U'Ioiiith  to  the  second  l»ook  of 
arics.  whenMn  wc  kIuiII  particularly  consider  the  manner  in  which 
icfpiircd  or  lost  by  escheat. 

iMi'til  tlicrclore  to  the  eighteenth  and  ]a»*t  branch  of  the  king's 
lie;  wbirh  con>iHts  ill  the  custody  of  idiots,  from  whence  we  shall 
•i  t«>  <-oiiHii|«.r  aiNO  tlie  ciiKto<|y  <»t  lunatics. 

natural   fooj,  is  otic  that    hath   had  no  understanding  front  his 
hcrrt*i»rc  is  bv  law  iirer*unitMl  never  likclv  to  attain  an  v.    For  which 
«h|v  ot'  *liiiii  and  of  his  laiidn  was  t'ormerlv  vested  in  the     r*ono 
c;j       and    tlM*rctorc  still,   l»y   special  cust<im,  in   some     •• 
rd  sliall  have  the  onlcring  »»f  idiot  and  lunatic  copyhol«iers;)iA) 

^.  ./  I»r  nnJ  St.  .1.  if.  51. 

...  I     ..,  ..J  »« .    ,„  ■..  rit<;. 'h*      .vi  .#   :*.  l!i«t   "7. 
^-    -*      ■'      ••:   ••.«'r  .m.n' ■  li         ,«  .;  liiM.  .''^     1  ll.il.  r  r.  42n.  yiiA\'*y,  tl*  Jmr.  Marit%m 


I 'i , ■  M^i'  I-  ( '  i',  I  ■ '  I .-     i  is>. 


■  t     ■ 


.'■J '.  1    '    ■  i.'i  *  ■•(tj-ii'i, -ii. ..."  iM  ,«    K<»t' r  tif  II  •III It' ■•]«'. 'Jt'tt. 

■      -•  '.        i:.  .•"ur.  II  .*     ■/!•/.  I  U     M't.  /.  1.  1-.  It.  f  l«>. 

r-i  •    I'."     r  '■'   -.   '    'WH.!  'M-.  i»    l»y.T.  H'J.    llutt.  17.    Noj.2T. 

i/i .  ..•!  ,■."<.«*.  ^.  n I*'    >ti>  riili  >>k 

!»•■!  )  «■  !!iii'*i  )■.  tt»"r  that  :i  law  slimild  !••'  alM>li«*)n»<i.  the  jK^lii'v  of  which 

and  :»t   wMi-li   i)i.'  tiii«l«T>tan<liiiLr^  of  luankitid  sn  stroiijrly  n'volt.  that 

i»i|  :••  Tr  r!»*  with  th«  ir  oatlH.  ]in<l  jiulire?*  to  encourajrt*  ridiculous  <lis- 

t»'icl  i«»  hr.ii;:  the  ir.-iitTJil  ailiiiiiii'<tr:ition  of  ju*<tio«*  into  c<inteui]»t7 — 

r  t-t  i'"  ;iTi«l  •  ■>rni|'tiiiii  i>f  !»Ii»o<l.  uinhT  tlje  laws  of  the  t'niteil  Stiites, 

i**-..!    »!•.*-  -U.  :»re   iihiili-he«l.      A«  t   nf  <  \i!iirre«<'».    A|»ril   IIO,    17*.Hi.  H.  |24. 

"*.      F'«'rl':t'ir»-  *>(  j-roj  fptv  in  ea-.f«*  <if  irea-^nn  an«l  felony  wa**  a  fnirt  "f 

.  :«ii'i  ini-J  .•\i«'r  :it  thi-  «lay  in  llie  juri^innleiu'e  of  tluwi*  St.iti-s  when* 

aK.'i-l..'l   hv   thf.r  c»»n'»tiliiiion'*  or   hv  •"tatute.     Several  of  the  State 

If  I  '.x'.h'l  rijai  n«»  ;»tt;iin'h-r  of  tn-a-son  or  felony  shall  work  o»rrii]itit»n 

:tur»-  ♦•!  t-tari'  t-xii'iit  <lurini!  th«»  lift*  o\  the  ivtffiuler;  and  -Minie  nf  them 

•L«-  |'»wtr«»t  l<»rf«  itiire  al -ohitely.  without  Jiny  su<'h  ex<*eption.    Then* 

e<»ti-iiMiti"i.-  whi'h   iti)|<li«HlIy  u<Itnit   lh»»  exi*tenc»»  or  ]iroprietv  «»f  the 

ire.  hv  rnkimr  awav  the  rijrht  nf  forfeitun*  ex|»n»''«*ly  in  easi»!*  •»f  <uiei»lt< 

id   |-r»—»Tv:nj:  -ileni  »•  at.  toother  fiisen ;  and  in  one  instanee  M'on-it.  *»f 

lure. if  |.rM|.«Tty  i-  liniiteil  to  the  cii*ios  of  trt»a»Mm  and  munler.  -  Kent's 
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hut,  hy  reason  of  the  manifold  abuses  of  this  power  by  ftubjects,  it  was  m 
provided  by  common  cousont,  that  it  should  be  given  to  the  king,  as  the  gl 
itonsorvator  of  iiis  people  ;  in  order  to  prevent  the  idiot  from  wasting  his  • 
un<i  redueintj^  liimself  and  his  heirs  to  poverty  and  di8tres8.(0  This  fiacil 
rotative  of  the  king  is  declared  in  parliament  by  statute  17  Edw.  II.  c.  9,1 
directs  (in  aAirmanee  of  the  common  law)(//i)  that  the  king  shall  have  wm 
the  lands  of  natural  fools,  taking  the  protits  without  waste  or  dcstructioi 
shall  iind  them  necessaries;  and  after  the  death  of  such  idiots  he  shall n 
the  estate  to  the  heirs;  in  order  to  prevent  such  idiots  from  alienating 
lands,  and  their  heirs  from  being  disinherited." 

By  the  old  common  law  there  is  a  writ  de  idiota  inquirendo,to inquire  wl 
a  man  be  an  idiot  or  not  :(n)  which  must  be  tried  by  a  jury  of  twelve  men; 
if  they  tind  him  purus  idiota,  the  prolits  of  his  hinds  and  the  custodjc 
l)erson  may  be  granted  by  the  king  to  some  suliject  who  has  interest  enoi^ 
obtain  them.(oj  This  branch  of  the  revenue  hath  been  long  considered 
haniship  ui)on  private  families :  and  so  long  ago  as  in  the  8  Jac.  I.  it  waai 
the  consideration  of  parliament  to  vest  this  custody  in  the  relations  o 
jiarty,  and  to  settle  an  equivalent  on  the  crown  in  lieu  of  it;  it  being  thci 

{)osed  to  share  the  same  fate  with  the  slavery  of  the  feodal  tenures,  whid 
)een  since  abolished.f/?)  Yet  few  instances  can  be  given  of  the  oppressiTe 
tion  of  it,  since  it  seldom  happens  that  a  jnvy  iinds  a  man  an  idiot  a  natu 
l)ut  only  noH  compos  mcittis  from  some  particular  time,  which  has  an  opn 
very  different  in  j)oint  of  law. 

4cOAi  1        '^'A  man  is  not  an  idiot (7)  if  he  hath  any  glimmering  of  reaao 
■^     that  he  can  tell  his  parents,  iiis  age,  or  the  like  common  matterL 
a  man  who  is  b(n*n  deaf,  dumb,  and  blind  is  looked  upon  by  the  law  as  a 
same  state  with  an  idiot  :(r)  he  being  supposed  incapable  of  any  understaM 
as  wanting  all  those  senses  which  furnish  the  human  mind  with  ideas.* 

A  lunatic,  or  non  compos  mentis,  is  one  who  hath  had  understanding,  hi 
disease,  grief,  or  other  accident,  hath  lost  the  use  of  his  reason.(«)  A  hi 
is  indeed  ju'operly  one  that  hath  lucid  inten'als;  sometimes  enjoying  his M 
and  sometimes  not,  and  that  frequently  depending  upon  the  change  of  thenoi 
Hut  under  the  general  name  of  non  compos  mentis  (which  Sir  Edward  Coke  I 
is   the   ]nost  legal    name)(^)   are   comprised   not  only  lunatics,  bat  pM 

(()  ¥.  N.  n.  '2^M.  (P)  4  Tn«t.  203.   Cora.  Joor.  Ida 

(«.  4  Hip.  12»-.   .VrwrfW'/.  .^fwrr'i.-JO  Rhr.  I.  (prvQxrtl  to  (f)  F.  N.  II,  23S. 

Miivii  inl-  Yo.ir  lt«.>k  uf  VAw.  II.)  f. !.  iM,  24.  C)  To.  Utt  42.    Flfte.  f.  A,  c  40l 

(•i  K.  N.  I),  -r.'!.  {*)  ]du4ti  a  catu  et  ifijlrwuil^le.  JM^.  JbradLSJi 

(»■  Thit  pfWiT,  tlioiiKli  of  ]:tt<>  v«»ry  mitIt  ex<*rtr(I.  N  "tni  in  Mnynanl'^  Vi<«jv>Ilook  of  J3dw.  II.  90.) 

a1Iui|i'«1  Ui  lu  riiniiiiiiii  H|K.t.'oli  hy  tliat  iwuiU  oxpnMwinn  of  (*)  1  Inst.  24<V. 
Ifijging  A  ni.-iu  f»r  u  ft  ml. 

"The  juii-idirtloii  wliirh  the  ohnnoollor  ban  generally,  or  perhaps  alwajt, nodi 
over  th(*  ]m'I'soii!4  and  estates  of  lunatics  and  idiots,  is  not  necessarily  annexed  to ■ 
custody  oi'  the  ;:reat  seal;  for  it  has  hoon  d(H*larod  by  the  house  cif  lordf  "thtH 
custody  of  idiots  and  lunati<*s  was  in  the  power  of  the  king,  who  might  delegitetheM 
to  suoii  person  as  he  should  think  fit."  And  upon  every  change  of  the  P^~\ 
special  autliority  under  Ids  majesty's  royal  sign-manual  i»  crant^  to  thenewchiajjj 
for  that  purpo-o.  Ilenco  no  a]>]»eal  lios  from  the  chancellor's  orders  upon  tltfWjP 
to  thf  h»uiM»  of  lords,  but  t«»  tlie  king  in  oouneil.     Dom.  Proc.  14  Feb.  Ii26.  3 P."* 

^'  In  Von^r  !''<.  Sunt.  I>y«-r.  .'ui.  a.,  it  was  \\v\k\  that  one  who  had  liecome  dwt  AwKjJJ 
Mind  h\  aiMMd«MJt.  n«H  liavin;;  hren  horn  so,  was  to  he  deemed  won  compn»ti>U-^- 
)uvsnMipti(>ii  that  a  pcr-nn  d<-af,  duinh.  and  blind  from  hj;»  nativity  »  an  idio<i»*f*j 
ir;:jd  pn'siiMiptinn.  and  is.  tlHMM'foiv.  open  to  be  robutt«'d  l»y  evidence  of  "tj^j 
1  Cliitt.  Mrd.  Jur.  old.  ;M"i.— II.vrckave.  To  the  same  effect  are  Brown  w.  FW** 
.Johns.  r\i.  I{rp.  HI.     Cliristnias  .-.v.  Mitchell,  :J  IrtHh-ll  Ciu  535.  ^  . 

In  nio>t  of  tlu'  Tnitrd  ."^tati's.  I>y  the  )»rovisions  of  express  statutes,  on  habitual  ^^ 
anl  is  phu'ed  in  th«»  sann-  class  with  lunatics,  and  the  management  of  hit  prof'y  "^ 
out  of  his  hands.    Tin*  proceed ings  to  ascertain  the  fact,  and  the  legal  oonseqoW* 
in  g«'iieral  th*»  same  as  in  tin*  cas«»  of  i«liocy  and  lunacy. — SnARSwooD. 


"The  influence  of  the  moon  upon  t!i«'  human  mind,  or  rather  the  dependeacg^Jj 
ite  of  the  human  mind  u|»on  the  cliang*»s  of  the  moon,  is  doubted  or  denied  Iff  *^ 
actieal  writers  upon  mental  disorders. — Chittv.  I 


state 

\)ractieal  writers  upon 
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i;  or  who  Io«a  their  intellects  hy  disease;  those  that  gnno  deaf, 
Ddy  not  being  bom  so ;  or  nuch,  in  Hhort,  as  are  iudged  by  the  court 
ic^Mble  of  conducting  their  own  affairs.  To  these  also,  as  well  as 
g  ia  goardian,  but  to  a  very  different  purpose.  For  the  law  always 
these  accidental  mislbrtunes  may  be  removed ;  and  therefore  only 
e  crown  a  trustee  for  tlie  unfortunate  persons,  to  protect  their  pi^ 
account  to  them  for  all  profits  received,  if  they  recover,  or  idftcr 
to  their  representatives.  And  therefore  it  is  declared  by  the  sta- 
ll, c.  10,  that  the  kin^  shall  provide  for  the  custody  and  susten- 
itics,  and  presi*rve  their  lands  and  the  profits  of  them  for  their  use, 
me  to  their  ri;rht  mind;  and  the  king  snail  take  nothing  to  his  own 
e  parties  die  in  such  estate,  the  residue  shall  be  distributed  for  their 
ivice  of  the  ordinary,  and  of  course  (by  the  subsequent  amendments 
adminiHt ration)  sliall  now  go  to  their  executors  or  administrators. 
\l  attack  of  lunacy,  or  other  occasional  insanity,  while  there  r^oA^ 
of  a  hpoedy  restitution  of  reason,  it  is  usual  to  confine  the  ^ 
ets  in  private  cuHtody  under  the  direction  of  their  nearest  friends 
;  and  the  le«rislutun*,  to  prevent  all  abuses  incident  to  such  private 
thou^lit  pro|>er  to  interpose  its  authority  by  statute  14  Geo.  III. 
leil  by  11)  (leo.  III.  c.  15,)  for  regulating  private  madhouses.*  But 
inlfr  18  ^rown  ]>ermunent,  and  the  circumstances  of  the  partv  will 
liitioiuil  oxponse,  it  is  proper  to  apply  to  the  royal  authority  to 
tin<;  confinement. 

I  of  pnn'ing  a  |K'rson  non  compos  is  very  similar  to  that  of  proving 
The  l4»nl  elmncollor,  to  whom,  by  special  authority  JfVom  the  king, 
f  idiots  and  lunatics  is  intruste<l,(M)  upon  petition  or  information, 
uis^ion  ill  nature  of  the  writ  de  idiota  inquirendo,  to  inquire  into 
tate  of  niiixi ;  and  if  ho  be  found  non  compos^  he  usually  commits 
s  ]M*rs<»n,  with  a  suitable  allowanc*e  for  his  maintenance,  to  some 
is  then  called  his  eoiiiiiiittee.  However,  to  j)revent  sinister  prac- 
l  lieir  is  heldoin  |K'riuitted  to  Ik*  tliis  c(miniittee  of  the  person; 
lis  iuteri'st  that  the  party  sliouid  die.*'  But,  it  hath  l>een  said,  there 
ime  i>l*je(tioii  a;raiiKst  his  next  of  kin.  provided  he  l>e  not  his  heir; 
tereM  to  preserve  the  lunatic's  life,  in  onler  to  increase  the  pi»rsonal 
ni^s.  whieli  he  or  his  family  may  hereatler  be  entitled  to  enjoy.(t'*) 
:eiK*rally  iiuuie  the  iiiaiiag(*r  or  comiuittee  of  the  estate,  it  being 
eri'^t  hy  good  nmnageineiit  to  kcM*]>  it  in  condition ;  accountable, 
lie  o>urt  of  ehaiieerv,  and  to  the  non  cvmpos  himself,  if  he  recovers, 
U>  his  adiniiiistrators. 

of  idiots  and  lunatics,  the  civil  law  agrees  with  ours,  by  assigning 
i  proteet  their  ]>ersous,  and  curators  to  manage  their  estates.    But, 

<•  .1  P  Wnm.  lii«.  (•)  S  P.  Wm*.  «8R. 


j»*^rj»«*tiMl  )»y  *Jti  Goo.  III.  c.  91.    By  that  statute,  no  penmn  whall  confine* 
lunuti'*  in  a  )iou*i*»  ki'pt  for  tlio  ri-e4'ption  of  liinstios,  without  an  annual 
^  ffill* v'*^  of  physifMuiiM  or  tli»»  justieos  in  Mwnions.  undor  a  }»enalty  of  dUtV 
f»T  tif  a  lift'ii**'*!  liiiu?i«»  ro«'.-iv«»  any  |»**r«on  as  a  lunatie,  without  a  certificate 
>n.  Min:'  '*n.  **r  :i{>otli<HMr}',  that  hu  \n  a  fit  iK'i>on  to  he  received  as  a  lunatic, 

hut  ttf   ii>  \*  ••]'  );;n  (if  a  hni:iti«*,  if  ontitlcfl  to  hi.i  (>«<tate  uim>ii  hii«  d«*ath. 

mniitt t  rhf  [.••♦*-• 'ii.  In-'  1«mu»  im^.-wihI  t«»  Ih»  adlieretl  to.    i  V«».  MM.    If 

••j.l  tin*  i.tr«  1*  '.r  f.»!iniiitt»»f.  a  nHM»iv4»r  of  the  hinatie's  instate  mu!(t  b«>  a|>- 
i  Bwl.iiv.  I  tit  uiiit  -in  till*  I  Ih»  oon^i(h>rtHl  as  conmiitteo  and  |nve  propter 

1.       lO  v....  i.1:J.       1   T  .V    \V.  tuWK^U  IRURAVE. 

ly  ii}i|-'>iiit  a  ro.  i-iv»T  of  tho  litiiatir'n  e!«trtt«»  bofon*  the  return  of  the  inqui* 
^•niiiii»l«»n  <>t  liiiiiii'v.  In  tin*  matter  of  Kenton,  A  Binn.  01  J*.  The  act4 
on*  i^trn-*'  f"«in«I  an*  not  voi«I.  hut  voi<lihU».  Jackson  iv.  it unim»e,  2  Cawen, 
l«^  r.iind  til.  y  iirt*  voi«l.  p.nrl  im.  MoDowtll.  ,3  T.  T.  Mur«h,  C'lS.  An 
linff  oiii»  A  lull  itii-  i<  only  /Tj/Ma /iiiV.  not  conclujiive,  evidence  againM  a 
arty  to  it.  iliitrhiurion  n.  Sandt,  4  Ilawle,  2J4.  Drew  r«.  CUrk,  5  UaLit. 
»». 
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in  anotlior  inslanoe,  the  Roman  law  goes  much  beyond  the  English.  For.  if  » 
man,  by  notorious  prodigality,  was  in  danger  of  wasting  his  estate,  lie  was 
looked  upon  as  non  compos^  and  committed  to  the  care  of  curators  or  tutor*  l»y 
the  pra'tor.(M?)  An<l,  by  the  laws  of  Solon,  such  prodigals  were  bnindcd  with 
jiorpotual  infamy.(.r)  But  with  us,  when  a  man  on  an  inqucTit  of  idi(»cy  haik 
*-lOn  ^**"'^'"  *ivturnod  an  unthrifty  and  not  an  t<//o^,(y)  no  further  pn>ci*oliiigi 
J  have  boon  had.  And  the  pi-opnety  of  the  practice  itself  M^om:*  to  fce 
very  quostionable.  It  was  doubtless  an  excellent  methcxi  of  benetitin^  the 
individual,  and  of  preserving  estates  in  families;  but  it  hardly  seems  calculated 
lor  the  genius  of  a  iree  nation,  who  claim  and  exercise  the  liberty  of  uj«ing 
their  own  property  as  they  j)leasc.  "  Sic  utcre  tuo,  ut  aJienttm  non  lailaSy'  i^  the 
only  restriction  our  laws  have  given  with  regard  to  economical  pnidenct*.  XxA 
the  frequent  ciivulation  and  transfer  of  lands,  and  other  property,  which  cannot 
be  ellectcd  without  extravagance  somewhere,  are  perhaps  not  a  little  couducire 
towards  keeping  our  mixed  constitution  in  its  due  health  and  vigour. 

This  may  sutfice  for  a  short  view  of  the  king's  on///mry  revenue,  or  the  proper 
patrimony  of  the  ci*own;  which  was  very  large  formerly,  and  capable  of  liein^ 
increased  to  a  ma":nitndo  truly  formidable;  for  there  arc  vor\'  tew  estates  in  the 
kingdom  that  have  not,  at  some  period  or  other  since  the  Norman  couqae»t, 
l>een  vested  in  the  hands  of  the  king  by  forfeiture,  es<rheat,  or  otherwise.    Bat, 
fortunately  for  the  liberty  of  the  subject,  this  hereditary*  landed  revenue,  by  » 
series  of  improvident  management,  is  sunk  almost  to  nothing;  and  the  eaMud 
pn>fits  arising  from  the  other  branches  of  the  ct'tii<us  rt'tjtfUs  are  likewise  almort 
all  of  them  alienated  from  tiie  crown:  in  onler  to  supply  the  deficiencies  of 
which  we  are  now  obligofl  to  have  recoui'se  to  new  methods  of  raising  monej, 
unknown  to  our  early  ance.stoi*s;  which  methods  constitute  the  king's  cjrfrdflf- 
tliiutrij  revenue.     For,  the  public  patrimony  being  got  into  the  hands  of  private 
sub]\-<-t*<,  it  is  but  Tvasonablo  that  private  contributions  should  supply  the  pnhlie 
service.   AVhicli,  though  it  ma\' perhaps  fall  harder  upon  some  individuals,  whoM 
ancestoi"s  have  had  no  share  in  the  general  plunder,  than  upon  others;  jet, 
taking  the  nation  througiiout,  it  amounts  to  nearly  the  same,  provided  the  gaii 
by  the  extraordinary  slK)nld  appear  to  be  no  greater  than  the  loss  by  the  oitfi- 
3^0/1- -1     nary  revenue.     And,  perhaps,  if  every  *gentleman  in  the  kingdom  m 
'  -'     to  l>e  stripped  of  such  of  his  lan<ls  as  were*  formerly  the  property  of  the 
crown  ;  was  to  be  agsiin  subject  to  the  inconveniences  of  imrx'e^'ances  and  p^ 
cuiption,  the  op])ression  of  ton»st  laws,  an<i  the  slaveiy  ol  feodal  tenures;  an^ 
was  to  resign  int()  the  king's  hands  all  his  royal  franchises  of  M'aifs,  wrecks, 
c**trays,  treasure-trove,  mines,  deo<hin<ls,  forfeitures,  and  the  like,  he  wuuld  find 
liiniM'll'  a  greater  N»ser  than  by  paying  his  quota  to  such  taxes  as  are  necessiiT 
to  the  siipjinrl  nf  government.     The  thing  therefore  to  be  wished  and  aimed  at 
in  a  land  of  iiht^rtv  is  bv  no  means  the  total  abolition  of  taxes,  which  voald 
draw  after  it  very  pirnicious  consrcpiences,  and  the  very  supposition  of  which 
is  th«'  height  of  political  absur<lity.     For  as  the  true  i<iea  of  government  and 
magistracy  will  be  f(»iind  to  <'onsist  in  thi.s  that  some  few  men  are  depaied  by 
many  others  t^^  preside  over  ])ublic  affairs,  so  that  individuals  may  the  Wttt-rl* 
enable<l  to  attend  their  ])rivate  concerns,  it  is  necessary  that  those  individual! 
should  be  bound  to  contribute  a  ]K>rtion  of  their  private  gains,  in  onier  to  fop- 
])ort  that  government,  and  reward  that  magistracy,  which  protects  them  in  the 
enji'vinent  of  their  resj>ectivo  properties.     Hut  the  things  to  be  aimed  at  aie 
wis<h>ni  and  moiU-ration,  not  only  in  granting,  but  also  in  the  method  of  niflfif 
the  n«'cessarv  siijiplies;  bv  conlrivinir  to  do  both  in  such  a  manner  as  niavn 
most  conducive  t(»  the  national  Wi'Ifare,  and  at  the  same  time  most  consi^tfBt 
\Nith  econnniy  and  the  liberty  of  the  subject;  who,  when  properly  taxed. cca- 
tribiites  only,  as  was  before  observ'ed,(r)  some  part  of  his  property  in  order  to 
enjoy  the  rest 
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Lnordiiuiry  ffranta  arc  usually  called  hy  tho  sjmonymous  names  of 
iea,  and  auptSicn ;  and  are  granted,  as  we  have  formerly  seen,(a)  by 
M  of  Great  Britain  in  parliament  assembled:  who,  when  tliey  have 
ply  to  his  majesty,  and  settled  tho  quantum  of  that  supply,  usually 
naelves  into  what  is  called  a  committee  of  wa3rs  and  means,  to  eon« 
sjra  and  means  of  raising  tho  supply  so  voted.  And  in  this  com- 
f  *mcmbor  (though  it  is  lookod  upon  as  the  peculiar  pro-  r*«(ia 
»  chancellor  of  the  exchequer)  may  propose  such  scheme  of  "- 
he  thinks  will  be  Icasit  detrimental  to  the  public  The  resolutions 
mitUH;,  when  approved  by  a  vote  of  the  house,  are  in  general  es- 
le,  ai4  it  were,  tiuul  and  conclusive.  For,  though  the  supply  cannot 
raiMt'cl  u|K>n  the  nubject  till  directed  by  an  act  of  the  whole  parlia« 
»  moneyed  man  will  scruple  to  advance  to  the  government  any  quan 
f  cahh,  on  the  credit  of  a  bare  vote  of  the  house  of  commons,  though 
et  iHiKucd  to  establish  it. 

S  which  are  raiiHMi  u|>on  the  subject,  are  either  annual  or  perpetual 
nnuul  taxes  are  those  u|)on  land  and  malt" 

nd-tax,  in  its  modem  hliape,  has  superseded  all  the  former  methods 
thcr  pn>perty,  or  persons  in  respect  of  their  property,  whether  by 
tleentnii,  Kulwidios  on  land,  hydages,  scutages,  or  talliages ;  a  short 
of  which  will,  however,  greatly  assist  us  in  understanding  our 
B  and  history. 

^nd  tinecntliH.<6)  were  temporary  aids  issuing  out  of  personal  pro- 
granted  Xo  tlu*  king  by  parliament.  They  were  formerly  the  real 
eenth  part  of  all  the  movables  belonging  to  tlie  subject;  when  such 
r  pt*rsonal  estates,  were  a  very  different  and  a  much  less  consider- 
than  what  thev  usually  are  at  this  day.  Tenths  are  said  to  have 
-antetl  under  ifenry  the  Second,  who  took  advantage  of  the  fashion- 
er cri)iHa<leM,  to  introduce;  this  new  taxation,  in  order  to  defray  the 
a  pious  ex|MMlition  to  Pulestine,  which  ho  really  or  seemingly  had 
i^iiiist  S:ila<iiiu\  i'm|K*ror  <»f  the  Sanicens;  whence  it  was  originally 
i  the  Saladiiu*  tenth. ( c)  Hut  atlerwanls  titleenths  were  more  usually 
in  tout  lis.  Originally  the  amount  of  these  taxes  was  *un-  rftOAo 
ig  li'vii^i  liy  assi*sHiiu'nts  new  made  ut  every  fresh  gniiit  of  ^ 
IS.  a  o<imnii*4sion  lor  which  is  nrest»n'ed  by  l^atthew  Paris  :(#/)  but  it 
th  rt*<luci'«i  to  a  (vrtainty  in  the  eighth  year  of  Edward  III.,  when, 
r  tho  kiiii:'s  cotntni^sion,  new  taxations  were  made  of  every  town- 
rh.  and  city  in  tho  kin;r<l<^in,  and  recorde<l  in  tho  exchequer;  which 
I  tho  tinio.  tho  titU'oiith  part  of  the  value  of  every  township,  the 
mtin^  to  a)>out  l^KotMi/.,  and  thorofore  it  still  kept  up  the  name  of  a 
[ion.  by  tho  altoration  of  the  value  of  money,  and  the  increase  of 
»|H*rty.  things  oaiiio  to  be  in  a  very  ditlerent  situation:  so  that  when, 
rs,  the  ooiuiiioiiH  graiiti^  the  king  a  iitteenth,  every  parish  in  £ng- 

K'  Ifl  >  (-^  IhrrM.  4.ft.  Il«ta.   Outis  i.  719.   Bum,  L  31 
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^nutivc^  and  <linvt  taxoit  nhuJl  l>e  apportioned  among  the  several  States 
!•  itit  lu«l<**l  within  thi?*  Unitm.  lUN^mliiig  to  their  roit|»ocii%*o  nunihers.  which 
'miitii**!  hy  uihliiii;  ti>  th«*  whoh*  niitiilM^r  of  free  pcrioni*,  inoluding  those 
rit***  fur  II  t«Tiii  n\'  vi'arn  mitl  «>xrlutliiig  Indians  not  tAxcnl.  thnn^fitthii  of  all 
I."  <\»ii*t.  r.  S.  urt.  1.  jt.  2.  "  No  Oii^iittilion  or  other  direct  tax  fthuU  U*  laid. 
iI*ortii»ii  ffi  tht»  «'«»n'»U'«  or  enunicnition  hon»inhefore  dirocte«i  to  be  taken.*' 
I  WA»  *UH''uUii  l>v  tho  SiiimMiie  Oiiirt  of  the  United  States  that  a  duty  laid 
»»  f»»r  th»»  <N.iiv.»vuiii*i»  «if  iKTsoiiK  waM  not  a  direct  tax  require*!  to  ho  ap|ior- 
t  the  fM*vor;il  Stat«>s  a(*(^>r<liiig  to  niinih<»rft.  The  better  opinion  tt«*eni^  to  be 
L-t  tax***  «-«intcniplut«Nl  bv  tin*  constitution  were  only  two, — vii.:  a  capitation 
nd  a  tax  nn  Uii«i.  .'{  l>.illiut.  171.  A  direi't  tax,  if  laid  at  all,  ni\i*l  Im  laid  on 
•nfurmiibly  to  th**  cen^iiH;  iind  therefore  CongreM  han  no  inrn'or  to  exempt 
m  ttA  «iiie  «ihHre  nf  the  biinh'n.  But  (*ongrew  in  not  obligccl  to  extend  a  tax 
i  of  ('4>lumbia  and  to  tho  T«'rritorieA ;  though,  if  they  are  taxed,  the  coniti* 
lie  rule  of  aMe»smout.  5  Wheaton,  317.— 8aAa«wooo. 
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liiiul  iinmcdiutoly  knew  tlieir  proportion  of  it;  that  is,  the  Bume  identical  sua 
tiuit  was  ussuNsed  by  the  same  aid  in  the  eighth  ot'Edwaitl  III.;  and  then  raiik-U 
it  by  u  rate  anionic  tlieiuselves,  and  returned  it  into  tlie  royal  exchequer. 

Tiie  other  ancient  levies  were  in  the  initure  of  a  modern  hmd-tux:  for  we  may 
trace  up  the  original  of  that  charge  ixa  high  as  to  the  introduction  of  our  mili- 
tary tenure^» :( <•;  when  every  tenant  of  a  knight's  fee  was  bound,  if  called  upon, 
to  attend  the  King  in  his  army  for  forty  days  in  every  year.  But  this  pci'soiul 
attendance  growing  troublesome  in  many  respects,  the  tenants  found  means  of 
C()m])oiindiiig  it,  by  tirst  sending  others  in  their  stead,  and  in  process  of  time 
by  malving  a  pecuniary  satisfaction  to  the  crown  in  lieu  of  it.  This  pecuniary 
h.iti^faction  at  last  came  to  be  levied  by  assessments,  at  so  much  for  eveiy 
knight's  fee,  under  the  name  of  scutages;  which  appear  to  have  been  levied  for 
the  Iii*st  time  in  the  tifth  year  of  Henry  the  Second,  on  account  of  his  expedi* 
tion  to  Toulouse,  and  were  then,  I  apprehend,  mere  arbitrary  compositions,  M 
the  king  and  the  subject  could  agi'ee.  But  this  precedent  being  aiterwardi 
abused  into  a  means  of  oppression,  (in  levying  scutages  on  tho  lundkoldeni  by 
**noi  ^^^^  I'oyal  authority  only,  whenever  our  kings  went  to  war,  in  *orderto 
-I  hire  mercenary  troops  and  pay  their  contingent  expenses.)  it  btHAm* 
thereupon  a  matter  of  national  complaint;  and  king  John  was  obliged  to  pro* 
niise  in  his  matjna  carta,(f)  that  no  scut  age  should  be  imposed  without  the  cos- 
sent  of  the  common  council  of  the  realm.  This  chiuse  was  indeed  omitted  ia 
the  charters  of  Henry  111.,  wherefr/)  we  only  tin<l  it  stipulated,  that  scaiagei 
should  be  taken  as  they  were  used  to  be  in  the  time  of  king  Henr)'  the  SccoimL 
Yet  afterwards,  by  a  variety  of  statutes  under  Edward  1.  and  his  gnindson,(i) 
it  was  provided,  that  the  king  shall  not  take  any  aids  or  tasks,  any  tallia^or 
tax,  but  by  the  common  assent  of  the  great  men  and  commons  iu  parliament 

Of  the  same  nature  with  scutages  upon  knights*  lees  wcra  the  asees^meati 
of  hydage  upon  all  other  lands,  and  oi'  talliage  upon  cities  and  burghs.(i)  Bit 
they  all  gradually  fell  into  disuse  upon  the  introduction  of  subsidies,  about  thl 
time  of  king  Jiichard  II.  and  king  Henry  IV.  These  were  a  tax,  not  imiM- 
diately  imposed  ii])on  property,  but  upon  persons  in  resjH'ct  of  their  reputed 
estates,  after  the  nominal  rate  of  4.s.  in  the  pound  for  lands,  and  2«.  NiLibr 
goods;  and  for  those  of  aliens  in  a  double  proportion.  But  this  assessment  vai 
also  made  according  to  an  ancient  valuation  ;  wherein  the  computation  waa  lo 
very  moderate,  and  the  rental  of  the  kingdom  was  supposed  to  ne  so  exceeding 
low,  that  one  subsi<Iy  of  this  sort  did  not,  according  to  Sir  Edward  Coke,(j} 
amount  to  more  than  70,(M)0/.,  whereas  a  modern  land-tax,  at  tho  same  nM, 
])rodiices  two  millions.  It  was  anciently  the  rule  never  to  grant  more  thanoM 
subsidy  and  two  titlcenths  at  a  time;  but  this  rule  was  broken  tliroagh  fortke 
tirst  time  on  a  vciy  pressing  occasion,  the  S])anish  invasion  in  1588;  when  tke 
))arliament  gave  queen  Elizabeth  two  subsidies  and  four  fitleenths.  Aflenrardfc 
as  money  suidv  in  value,  more  subsidies  weix)  given;  and  wo  have  an  inaUnec 
in  the  tirst  ]>arliamcnt  of  ir40,  of  the  king's  desiring  twelve  subsidies  of  the 
♦•nn  ^commons,  to  be  levied  in  three  years;  which  was  looked  upon  Ml 
^  startling  proposal:  thougli  lord  C'lareiidon  Hay8,(A*)  that  tho  speaker. 
Serjeaiil  (ilaiiville.  made  it  manifest  to  tho  house,  how  very  inconsiderable  s 
sum  twelve  Mib>idiis  amounted  to.  by  telling  them  he  had  computed  what  he 
v/as  to  pay  tor  them  hiiii^eif;  and  when  he  named  the  sum,  he  being  knovi 
ti»  be  ])M>.M '.simI  t)t'  a  great  estate,  it  seemed  not  worth  any  further  deliberatioii- 
And  indre<l.  upon  ealnilation.  we  shall  lind  that  the  total  amount  of  these  twfhe 
subsidivs,  to  be  raised  in  tlnve  years,  is  less  than  what  is  now  raised  in  one  year, 
by  a  laml-tax  of  two  shillings  in  the  poinid. 

The  grant  of  sciiiages,  lalliages,  or  subsidies,  by  tho  commons,  did  not  extend 
to  siiiritual  pret'ernients;  those  beinix  u^uallv  taxed  at  tho  same  time  bvthe 
<-lergy  themselves  in  convocation:  which  grants  of  the  olergy  wore  confirmed 
in  parliament,  otiierwise  they  were  illegal,  ami  not  binding:  as  the  same  noble 

I*)  ."If  till-  «iiN>iiiI  1km 'k  of  thi-M'  (\.uuiu-nt:irii>9.  {**  >l:iili<x.  Hint.  Kxch.  4SU. 

«/i('>p.  M.  (>i  4  trifit.  :ui. 

•9<  •.)  Mm  in.  r.  .17.  (*>  Uut.  b.  '2. 
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TTo^  nf  tho  fiulisidicR  /rranto«i  by  the  convocation,  wh.Mi  ''outinued 
r  tlio  iiifiM>lution  of  the  tii>t  purlianicut  in  lOlU.  A  sult^iiiy  <;rantiMl 
fZy  wart  uttiT  tli«?  ntto  of  4.<r.  in  the  pound,  uccurdin;;  to  tlio  valuation 
in;^  in  tUo  kiti;;'^  Kookn;  and  aniounti'd,  as  Sir  Ivlward  (.'i>ko  telU 
out  'JUOU/.  While  this  ru^toni  continued,  convocations  were  wont  to 
ently  af4  parlianiiMits;  hut  the  last  suhsidies  tlius  ^^iven  hy  the  rliT:ry 
f^fnlirnied  hy  htatute  IT)  (*ar.  II.  cap.  lU,  since  which  another  nictliMl 
I  ha**  p'nt'nilly  jirt-vailcil,  which  takes  in  the  cler;;y  as  well  a>  tin- 
e<*t>ni|HMiM*  for  which  the  l>eneti<*ed  clergy  have  l>oin  that  1m  riod 
M  to  vole  at  the  election  of  kni;{hts  of  the  shire;(//i)  and  llien<e- 
»o  the  practice  i>f  ^iviM*:;  ecclesiastical  buh-sidiest  hath  fallen  into  total 

fiul>>idy  was  usually  ntised  hy  conin)issioner8  ap|M>inted  hy  thu 
he  i:r«at  otlicers  of  ^tate;  and  therefore  in  the  iN^^rinninir  of  the  civil 
•<>n  Charles  I.  and  *his  parliament,  the  latter,  haviii:^  no  other  r*<M.> 
.'VeiiUe  ti>  support  theni.selves  and  their  inea'iun's,  introduceil  L  •*  - 
V  of  hivin:;  weeklv  and  monthly  assessments /n  of  a  specific  sum 
•evenil  couhtirs  of  tiie  klnirdom;  to  he  levied  hy  a  pound  rate  on 

iKT'^onal  estates;  which  were  oeca>ionally  continued  durini;  the 
rp:iii<Mi.  >oi:u't lines  at  tiie  rate  of  rjo,niio/.  u  month,  sometinie^  at 
i«-^.  ",■  Alter  the  re*<toration.  the  ancient  method  i»f  ^rantin:^  .'•uh>i- 
.d  of -u*i,  nontnlv  as«ic>Nn»enls,  wa>  twice,  anil  twice  t)nlv,  re:»i'wcil; 
J.  \\h- II  limr  siih-'idies  were  j^nmte*!  hy  the  tem|H»ndty,  and  four  hy 
;  and  in  li»7o,  wiien  s'Mi.ooo/.  was  raisc<l  hv  wav  of  suh>i<iv,  which 
ist  time  of  r:ti**iiiir  Mipplifs  in  that  manner.-*  For,  the  monthly  us- 
l-vlii^  n-'W  c^taMi^hed  hy  custom,  hcini;  rai>ed  hy  commis>ii»ners 
puriMini'iit.  and  ]»rodiieinix  a  more  certain  revenue;  fri>m  that  time 
We  hear  no  ni"re  of  suhsidies,  l»ut  o<'ea>it)iial  a->cssnientH  wero 
»  the  national  cMieriL:encii's  re<piired.  These  periodical  assessments, 
•  «*  \\hi«  li  pn  ('•■ded  them,  and  the  more  ancient  scutai;**,  hycl:i:;c.  ami 
'Te  !•  :i:I  inteMtN  and  pnr|MtHes  a  land-tax;  and  the  asM'ssnients  were 

«  xpp-^-^ly  e:ill«'il  so.<yf|  Vet  a  popiiI:ir  opinion  han  prevailed,  that 
IN  w;*-*  tir*<t  introtltieed  in  the  reii^n  of  kin:;  William  III.;  hecause  in 
•VjJ  a  hi  \v  a'N-e-^Hiju  nt  or  \aIuation  of  estates  was  made  throUi^hout 
>ni ;  \\  111*  h,  i1iim::;]i  hy  n<»  nteans  a  perfeet  one.  had  this  etVect,  that  a 
;,iHP.ooi»/.  uas  eijind  to   1>.  in   the  pound  «»f  the  value  of  the  estates 

And  ai-eiirdin:;  t<i  this  enhanced  valuation,  triun  the  year  WX>  to  the 
|n.r:"d  i.t'ahove  fourscore  years,  the  land-tax  has  continued  an  annual 
•n  the  suhject;  ahove  half  the  time  at  4.<.  in  the  |K>und,  sometimes  at 

..T*-.!'"    •;.»!.  Ui-t  '.f  lAfh.c.  4.  in  s.u.n«r..n.<li-ri.  **"». 

Aat-  :..  IMJ  IF,  ('••III.  J->iir.  2i\  .lum*.  '.i  Iki<r.  107". 

n  Sii,.  !  i:r  111-*  L'ivoii  tho  ]iro|M>riiotm  ti>  \*o  levied  ii|)on  •  .m-Ii  iN^nnty  of  an 
nf  7i)iii»i.\  ji  rni*nth  in  tho  ve.ir  Imh»,  in  hi-*  HiMorv  of  tiie  Tuhlie  Kevenue. 

— <'l!R?-Tl  W. 

•I'iif*  w.  r«  LT;inl»-l  eitljer  l»v  the  !;iitv  or  el.-rt'v  sifter  l«*'''».t.  1">  <'iir.  II.  e.  l>:ind 

.»rii»-i  iu'L'.*  It  I*  U't'ii  nn*h*il  l>v  tin*  title  ti»  tli»*  net  n\  the  iJ'J  A  'S\  <'iir.  II.  e. 

ir  1'7".  \\|..  II   I,.-  ii.  .  1.4ri*  it  \%.i-  iii«*  hi-t   tiim*  of  raif»ini:  •'Upi'lii*-  )»y  way  of 

r  :'.••  :  *!■   •■•   i*    -.  "An  .!•■!  !■>  ;:r:i?it  i\  -nl-i'iy  to  hi-  tuajt'-ty  lor  -Mi'ih  nf  hi* 

r-   ■    .  I--.'  -  "  .ill  t'i«'  luit'M.il  «|:iM-i'- "f  wliii'h  ar*'  •■■►j-itd  t- ■■'  ••  ■»    in  tli.it 

.•r   1  ^I    '"    1.    •'••  I  t;iii-!.ix  a«'t  :i  tin'  nfi  *'\  <'n.nl.'«i  i*  hht  |  rinl»"l  in  :lie  e.iiii- 

•:  ..r  !'..■  '^*  i"  .•.  .  at  l.irj*".  )'Ut  it  i-  L'iv«  ii  a»  huLrih  in  K«'Mt''*  eiii'j.in.      ihf 

i\.rjj  i.iri'i'l   1'  .i-.-rT\  uM<t  nut  a  n<iVt  Ity  :  li»r  it  wa-  tir-t   intriHhhiil  "n  tli«» 

•  ■■';. -ii  -iiv^i    iv;.      riif  -iili-t.iti'-e  lit"  th;-  j-l-oi  ni.iy  he  M-eii  in  XIII  aet  Ii»r  an 

•,    T    -.  'o... ,-  .  .1  iii..ntli  in  S«-.»h.ir^  At!-.  lt'"*»»'».  «-.  \'2. 

wf...ri-..-  '...•'!!.'  iinl  iM  portuiiitv  it  miL'ht  atll«rtl  eiitertaini:j«'nt  to  jn-iuiro 
f,.'  i  'f.  '.-ii.  .■  .-t  •';••  a--f— TUt  ni"*  r«?uriH"«I  int'»  th<»  fxehi"«|U«r  in  the  \«*:irH 
nil  I  I'-'rJ.  Ki.f  J  .-.iili.,  thi*  pre-ent  di-}'ioi.<irtii>n  in  the  :i««i>-*>nifn(.  n«*«*e«- 
.•  fr  VI  i  Tip«?.-  Milt  ri»v«'«l  niliivatinn  of  laii«l  in  «i»ine  <N>iiiiiie*.  it  i-*  eonunonly 
t.it  'fi'-rf  WA-  an  ori^'iiial  iiiei|ualitv  in  thi»  vainution  of  «**>tate<t.  iimn  th«« 
■  fri'i  i  •  f  th»'  ♦■uh«  t"*  un«l  ii-*'e— •»!■*  in  their  rej.re-»'iilalit)n'*  n(  the  \ahie,  ae- 
b<-ir  att4'  hni' lit  <>r  axer-^ion  to  the  new  government. — <.'uui>tu.h. 
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3.S.,  sr)motimcs  at  2s.,  twic'oC7)  at  Is.,  but  without  any  total  intermission.  The 
nicMliuni  lias  been  '2s.  iui.  in  tho  pound,  being  equivalent  with  twonty-tlirt^ 
^.>|..-i  ancient  subsidies,  and  amounting  annually  *to  more  than  a  nullino 
'  -'  and  a  half  of  money.  The  method  of  raising  it,  is  by  charginir  a  |*r- 
ticulap  Huni  upon  each  county,  according  to  tho  valuation  given  in  a.i».  1iI1»2; 
and  this  sum  is  assessed  and  niised  upon  individuals  (their  perHonal  estjites.  is 
well  as  real,  being  liable  thereto)  by  oommiHsioners  appointed  in  the  act,  being 
the  principal  landhohlers  of  the  county,  and  their  officers. 

II.  The  other  annual  tax  is  tho  malt-tux;  which  is  a  sum  of  7^0,000/.  raised 
every  year  by  parliament,  ever  since  10J>7,  by  a  duty  of  6rf.  in  the  bushel  on 
malt,  and  a  proportionable  sum  on  certain  liquors,  such  as  eider  and  l^enr, 
which  might  otherwise  prevent  the  consum]ition  of  malt.  This  is  undi-r  the 
management  of  the  commissioners  of  the  excise;  and  is,  indeed,  itsc*lf  no  other 
than  an  annual  excise,  the  nature  of  which  species  of  taxation  I  shall  presently 
explain;  only  premising  at  present,  that  in  tho  vear  17(50  an  additional  per- 

Setual  excise  of  3</.  per  bushel  was  laid  upon  malt;  to  the  pi-oduec  of  which  i 
uty  of  15  per  cent.,  or  nearly  an  additional  halfpenny  per  bushel,  was  added  in 
1770;*  and  that  in  1703  a  proportionable  excise  was  laid  upon  cider  and  peny, 
but  so  new-modelled  in  1700,  as  scarce  to  bo  worth  collecting." 
The  peii)ctual  taxes  are, 

I.  Tho  customs;  or  the  duties,  toll,  tribute,  or  tariff,  pavablc  upon  mer- 
chandise exported  and  imported.  The  considenttions  upon  which  this  rvveaoe 
(or  the  more  ancient  ]nirt  of  it,  which  arose  only  from  exports)  was  invested  io 
tho  king,  were  said  to  be  two:(r)  1.  Because  he  gave  the  sulyect  leave  to  de|«rt 
the  kingdom,  and  to  carry  his  goods  along  with  him.  2.  Because  tlie  kiua  wis 
bound  of  common  right  to  maintain  and  keep  up  the  ports  and  havens,  and  to 
protect  the  merchants  fix)m  pirates.  Some  have  imagined  they  are  called  with 
us  customs,  because  they  were  the  inheritance  of  tho  king  by  imnienoritl 
usage  and  the  common  law,  and  not  granted  him  by  any  statute  :(*)  l»ut  Sir 
Edward  Coke  hath  clearly  shown,(f)  that  the  king's  first  claim  to  tliem  was 
♦3141  ^^y  *grant  of  parliament  3  Kdw.  1.,  though  the  reconl  thereof  is  m»t  now 
•J     extant.**    And  indeed  this  is  in  express  words  confessed  by  statute:!^ 

(f)  In  the  yearn  1732  And  1733.  (•.  Vyn.  «.  pi.  24. 

C;  Dyer,  105.  ((;  2  InM.  bfy,  b\*. 


^  And  in  the  next  your  n  furl li or  additional  duty  of  G(/.  a  bushel  was  laid  iijion  mih. 
But  by  the  consolidation  act,  li7  Goo.  III.  c.  1^1,  tlioso  duties  are  rejioahHl ;  ami.  iu  lin 
of  them,  \y'{(l.  is  laid  u]K>n  ovory  busliol  of  malt  in  Kn^iland,  and  half  as  much  in  Si^'itUnd. 
Sir  John  Sin<'lair  states,  that  fi^om  Miohaohiias  17S7  to  Michai'lma<«  ITsS,  tho  net  jin^in-^ 
of  tho  iKTpotnal  oxowr  upon  malt  was  724,7f<r»/. :  the  annual  excise,  f>«*;^,.317/.:  tl:*»  flulin 
upon  U'or,  l,()<iO,l '>2/. ;  upon  I^ritish  spirits,  501),1G7/. ;  so  that  barlev  yielded  a  clear  nrTcnw 
of  3.r)03,4-jLV.     3  Sino.  125.— CiiRisTiAX. 

'^  Though  tho  land-tax  is  Mipi>osod,  and  statod  in  tlic  annual  act,  to  rairto.  at  At.xa  ibe 
|K)und,  an  income  of  1, '.♦>'.*, r»7^i'.  7*.  \0\(f.  for  Kn>:land  ;  and  47,y5-I/.  1*.  *2J,  forSi'OtUiid: 
making  in  all  2.0;}7,fi27/.  \U.  i)\iL:  yet  Sir  .folin  Siuolair  fihows,  with  great  appeiirancc of 
accuracy,  that  it  is  so  unirormly  doficiont,  that.  u])Oii  an  avora>:o.  the  whole  amount  oo^t 
not  to  l>o  estimated  at  moro  than  l.l)U(MHK)/.,  and  that  the  annual  malt-tax.  after  twoveiy 
favourable  vi^ars,  ending  at  Michaelmas  17^8,  did  not  avei*age  more  than  CiO0,O0O^.  3  Put, 
lOH.  117— ('.Christian. 

"  Sir  txlward  Coke  cites  a  letter  patent  of  Ed w.  I.  in  which  the  king  recitoji.  that  lh« 
parliament  had  granted  to  him  and  liis  heirs  f/mnhm  tmv^  lymMctutfo  U|)on  wool,  »kiitf.  tad 
leather:  but  that  merchants  jtaid  duties  and  customs  long  before,  appears  from  tlM 
memorable  clause  in  iMi;n>ii  chnrUi,  upon  which  Sir  I'^lwai'd  Coke  is  there  commentiB|[: 
that  clauso  provides,  tliat  all  merchants  shall  have  safe  conduct  throughout  EnglawL 
ad  emend  nm  ct  vnidnidnm  .'••'■  ftr  omu'diuA  ma  fix  (nhufis,  ftcr  anti^/naJt  ct  rfclas  eonstieihidiM's ;  an  J  h* 
Rays  theso  an*  sub>idi«>s  or  cu>t<'>ms  granted  by  common  consent  pro  Umo  puUi«t,  •  Kurt. 
5S.  They  soeni  to  have  been  called  customs,  from  having  lH*en  paid  from  time  immenN^ 
rial :  and  a  memorable  statute  in  tlio  21  VaUv.  I.  c.  5,  makes  that  distinction.  Ic  wUUK 
that  Bovend  jieoplo  are  apprelieiisive  that  tho  aids,  tanks,  and  priies,  which  ther  M 
granted  for  tlio  king's  wars,  and  other  occasions,  might  l>c  turned  upon  them  ancf  tbfir 
heirs  (m  jterr,n/t')  into  an  act  of  slavery:  tlio  king  therefon^  declares  and  grants,  that  be 
vill  not  draw  snch  temporary  ai<ls  and  taxo««  int<i  a  rustnm. 

This  is  a  striking  and  a  noble  iuhtanee  uf  a  jealou;}  spirit  of  liberty  in  oar  MiOMton»  nd 
238 
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I    •    7.  w^i-r'-iii   llh'  Ivin;^  promiM's  to  t:ikt»  no  cii-'toms  from   iiuTcliantM 

•  .'.    ti       i   •iiiiifiM  a-<M*!il   <>t'  llic  r4>:ilin.  "  ^;ivill:;  to  ii^   !iii<i  our  lu-ir^   tliv 

■    -    •!!  ;\"  ■!,  -kii:-.  a'jil  Itaihrr,  iWriih'rlv  iriMiitiil  lo  ii^  I'V  tin'  roiiunDDalt  v 

-;:.l  "     Tl.i  -•■  w.  .V  I'iiniurlv  i'alK'«i   tlu*  In  n-ii'.i.irv  ru>it>iii<*  nl'  tht*  rrnwn; 

•A-:-.'  'l-.i"  •'!!   'Ill-  «-\j«»r:atii»ii  only  nf  till'  >:ivl  thrfr  rniniiKMiitii's,  aii«l  oi' 

'■t'.«r;   w  M'  )i  Wi'W  >lylt  il  tlu*  ^^/y'/'■  (*niiiiun<li(ics  nf  tin-  kiiiir*i<'int  l'v<*au?*c 

w.  r-  mLI;.;,  .1   til  Im-   Knui^lit   to  tl»o>r  ]Mirt>  whoiv  tin*  kiiiix's  sta]>K*  wan 

!>K'-.I.  in  nplt'i*  to  In-  tlii-rr  tir>t  rat<M|,  ami  tlirn  r\|Mti'tril.>  f/)     TIh'V  were 

tTi.:rj;4t'- 1,  i!i  tin'  I'arl'aron-*   Latin  «►!'  our  ancioiit  ivionis,  ru.<fu/fui,{r)  n«»t 

^.••1  ••.*•,   wliirh    is   tin*   laiiL;iia;;o  of  dur  law  wlu-ni-vvr  it  iiii'ans  nicivly 

t"      Tin*  «liitit-<  oi»  Wool,  ^iu•4•pskins,  <»r  woolti'll>,  aii<l  k'athiT,  i-xportoil, 

•  I  .i!I«'l  '  u.^tum.i  ithfnfuii  sir*'  nunjiui :  ainl  won*  ]iayal>Io  Ky  cwiy  nii*]\'liaiit, 

•  II  ii.it i\ I*  u-  xtraii:.^^;  with  tliin  ditrriviKv,  that  nicn'hant  Htraniroi*s  paiU 
•i'iiii'Mial  ttijl.  vi/..  halt'a*«  nnK'li  u;;aiii  an  was  pai<l  hy  natives.     Tlitr  ru.'<fuina 

}  ft  f.  r.t  \\%'rv  an  iin|M»»it  of  .'Ji/,  in  tho  p«>uinl,  duo  from  merchant  stnm^orH 
.  f •  r  all  i-'inimoditio,  a*<  wi'll  imported  us  exported;  whieh  was  UMiuUy 

i  ?).••  alien's  duty,  and  was  first  ^niiited  in  *i\  Kdw.  l.(ir)  Hut  tlieso 
•fiT  Li-n  difary  eu-toms.  «*sjK'eially  thohe  on  wool  and  woolfidls,  eame  to 
:  i:Mii-  a<-eiMint.  whrn  the  nation  U'eanie  Heiihilile  of  tlie  a<lvanta«;e  of  a 
!•    ;>..iiiuta<'ture,  and    prolkil'ited    tliu   exportation    of  wool    hv  statute    11 

uti'  ;-  aN'»  an«>tl»ir  verv  ancient  lioreditarv  <lutv  heloni^in;;  to  the  cn»wn, 
d  th.-  /'.-;../ /r,  iir  hufhr'f'fr  of  wines,  which  is  con^idi-rahlv  older  than  tlie 
•m*.  1"  iu-j:  takiii  nt»ticr  «)f  in  the  ixn*at  roll  of  tlie  ex<']je<|n«T,  S  |{i<».  I.  still 
r.t     t        I'l-i-^aire  wa**  a  riijht  of  titkim/  two  tons  of  wine  from  *evcry     r*«Mr 

r.Ti::li«»h  <ir  i"r»-i:;n  I  iniportin*;  into  Knirland  twrnty  t»>ns  or  niori»,     L 
*- T»ri*  aii>!  "!n*  hrliind  the  niast ;  which  hv  chartir  of  Kdward  I.  was  ex- 
/•  d   ii»tt»  a  -I'l'v  of  'Js.  for  every  tiui  inip^rti'd  hv  merchant  strauirers,  and 
I  l»iithra^»'.  l««ai!M«  paid  to  the  kind's  huth'r.^y) 

f  -r  '  i-i'-ni-  payaMe  upon  export**  and  imports  wen^  €ii^tin:;ui^Iled  into 
! ■'.•■■*.  t'liiiaiT''.  p«»unda::f,  imd  other  inipi'^ls.  Suh>idir>  yxvVv  .^urh  as  were 
-«•■  !    ly  pal  !::iiiit  iiT   ii|miii  any  of  the  staple  ('oiiiiiMM|itii>s  lirti>re  nirii'iiotiri], 

J*,  i  -.k'-'Vx'  Tin*  r'i>*.:r/"t  niitiiiUii  tt  imttjnti ;  toiinaiTc  wa**  a  duty  upon  all 
-  '  ;  ■;■••  1  ••vi-r  and  al"»vc  the  ]»ri'iai;e  and  huth'rnire  alorf-ai'l;  p«»rinda:^e 
t    :  ;\   ivtpi-iii  ././  r /■'■'••/;/.  at   tin*  rale  of  TJ./.  in   the  ]Mtiini|,  on  all  «»TlM'r 

•  ."  ■— ■  u  I.at-M.-vrr;  and  the  other  imp«»sts  w^rr  su<li  a**  wrn*  <"ra*'i«»n- 
.  .    :     •    ^y  pailiani'-nt,  w*  <in-umstanrrs  and  tinn--*  rri|uirii|.  -i     TIms,«  di-- 

:  -    .:  ■     f.  -w  in  a   ntanni'r  for«;otten.  except    hy  tin*  otlict  ih   imnirtliati-ly 
'•     :     "•   tM-  di-partnn-nt ;    their  produ<'e   l^'ini;  in  rllc«t   all   l'liii>ic<l   tt»- 

■  '    ;■    ;    :•  t1 n*'  di  n<<!ninatii>n  of  the  cu>tonc4. 

.   ••  .  -.    \\.   Mn•ll'^'^^'ln•}.  at  pn'^ent.  a  duty  «»r  suh^idy  paid  l»y  the  mendiant 

■  .  1  IV  ':p"n  all   inipi»rtri|  a-*  Wfll  a-*  cxp^rtcl   commodities,  hy  au!hi>rity 

;•     i*     'jT.  i;»il.-^^  whrn*.  for  parti<'ular  natii>na1  rea-on-*,  crrtain  n-wanls, 

•  ••  -r  hviwl-a'-k-  an*  allow«"'l  fi»r  parlii-iilar  *'Xport«i  or  iinp'Tt-*.  Thi»'*e 
•»  •   ij-     a'.  I    p'»uii'Iai;i',    in    particular,   wt-n*   at    tir>t    granted,   a**    the    ol^l 

i».  -  ,«  I  pi:-:iiiilarly  1  I'iiz.  c.  l<h  expri*-***  il.  tor  tln»  dct'cniv  ^f  the  realm. 
••  •  ■.  • '•  ii_:  anil  >atfirnard  of  the  M-a-*,  and  tor  tin*  intcn-our^e  of  mer- 
i—     -  .r,  .V  Ti  ii»inr   into   an<l  pas"«  ont  of  th»*  sann-.     Tlu'V  were  at   fir«t 

.-.    j'.ii.*«  I  "'nlv  fi-r  a  >tat«.'d  term  of  \i'ar>:  a^.  for  two  vears  in  .')  IJie. 

•  •  • 

•  •  .»  i  »i..f  .'» 

..•.•-  I  •  I.  !  f...fn  Ml   fi.n  h  •  M  •  I -i.  iii-T  V\  »i  '.*•*. :.::. 

•  ■.   .    ■              .  ••     *  •  .■■■  Il  -  t  :i    T!ii  III",  -fil  »   hi^   -     J  Itii.t.  J't     ^c.iC.  I>tr.    !••  K-lw.  II.   C*<» 

■*      •■         1  r     I        ■•    :  I  ■     ■  '.  wli'i*!  ai:;!!  n>-«  J-nr   JT   ^j-'i!.  I'-"*"' 

-     ■.-                 .•       ..«       .1    ;■!     I  It  ■■!  >  li.'l.^h.  .      t  ,•■  n.iir    II.  IJ 


•".   V  ■<    :•   ;»fi\:ni'.  t-i  pr rvt*  tho-i"  ri^ht'«  whi»"h  hy  mtr.t  •■I'trtt  tli«'V  ha*!  >nr«««»!M 

•.  .•   i      ir-d 

f  1  '■   »..■  >•  -th  in  2  In-t.  .'•<,  nnil  in  I  In-t.i?». 'lo.  *iliowi  from  tin*  au?h'»Tiiii«j  ho  ritt** 
■  •.•*    •  .'  ■  r  d'.iii*—  «■•■?••  I  alh'd  in  old  li»;»al   L:iiin  >'u,*tuni.i  and  -■••'».•"#•'".'  •■'«■  in'li-<i*rimi- 

*       :'■  .•   h in-  vtTv  d«*'»iron'»  of  in<*uliMtin^  tin*  «h»«*triii«'.  tli.it  all  ni'toni*  i»r 

•*  i  -A,   •\.»  \T  •iri;!:n  t<>  tin-  authority  of  p:krliain«*nt :  ndootriuf  whieh,  Uttli  h 'tore  and 

Li-  ti:ii-,  ihe  crown  wa-i  ineliniHi  to  controvert. — (*BRisTiA?f. 
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11.  ;(^)  but  in  Henry  tlio  Sixth's  time  they  were  granted  him  for  life  \*j  t 
statute  in  the  thirty-first  year  of  hiB  rei^y^n;  and  again  to  Edward  IV.  tur  the 
term  of  hJH  life  also;  ninoe  which  time  they  were  regularly  granted  to  all  hit 
sucoet^sors  for  life,  sometimen  ut  the  first,  Rometimes  at  other  Bubiiequent  par 
4coi/>-i     liameutB,  till  the  reign  of  Charles  the  ^First;  when,  as  the  noble  hui- 

-'  torian  expresse.s  it,(6)  his  ministers  were  not  sufficiently  solicitouii  fur* 
renewal  of  this  legal  grant.  And  yet  these  imposts  were  imprudently  and 
unconstitutionally  levied  and  taken,  without  consent  of  parliament,  ibr  fitteea 
years  together;  which  was  one  of  the  causes  of  those  unhappy  discontentt, 
justifiable  at  fii*st  in  too  many  instances,  but  which  degenerated  at  las^t  into 
causeless  rebellion"  and  murder.  For  as  in  every  otlier,  so  in  this  particular 
case,  the  king  (previous  to  the  commencement  of  hostilities)  gave  tlie  nation 
ample  satisfaction  for  the  errors  of  his  ibrmer  conduct,  by  paiwing  an  aci.(e) 
whereby  he  renounced  all  power  in  the  cro^Ti  of  levying  the  duty  of  tonna^ 
and  poundage  without  the  express  consent  of  parliament;  and  also  all  pover 
of  imposition  upon  any  merchandises  whatever.  Upon  the  restoration,  this 
duty  was  granted  to  king  Charles  the  Second  for  life,  and  so  it  was  to  his  two 
immediate  successors;  but  now  by  three  sevenil  statutes,  9  Anne,  e.  6. 1  CiiK).  I.e. 

12,  and  3  (jeo.  I.  c.  7,  it  is  made  perpetual,  and  mortgaged  for  the  debt  of  the 
public.  The  customs  thus  imposed  oy  parliament  are  chiefly  contained  in  two 
books  of  rates,  set  fortli  by  parliamentary  authority;!//)  one  signed  by  Sir 
Harbottle  Grimston,  speaker  of  the  house  of  commons  in  Charles  the  Second t 
time;  and  the  other  an  additional  one  signed  by  Sir  Spenser  Compton,  speaker ia 
the  reign  of  George  the  First;  to  which  also  subsequent  additions  liave  beei 
made.^    Aliens  pay  a  larger  proportion  than  natural  subjectSi  which  is  what 

(•)D«T.  12.  (•)lflCiir.T.c.  8. 

(*)  HiNt.  IWWn.  1).  .*}.  (/)  i^tat.  U  Car.  IT.  c.  4.   11  Geo.  T,  e.  T. 

"  The  causes  of  resistance  wore  iiuniprous,  and  to  the  last  hour  of  the  pending  tratj 
of  Uxbridgoi  sonn"  of  tliom  existe<l.     Not  ono  of  the  Kui)i)08ed  jirerogatives  agaimtthi 
future  exertion  of  which  soiMirity  was  sou;:ht  by  tlie  treaty,  but  had  operat^^  M)me  pief- 
ance  upon  the  Kubi«>et.     Tii<^  kiiiix.  at  a  meeting  on  the  occasion  of  that  treatr.  hid 
actually  agreed  to  sign  it ;  but  as  ilit*  <liseuh<ion  of  its  neveral  itemn  had  been  longnd 
late,  the  mere  signing  was  ail.jounied  to  eight  o'clock  the  next  morning.     The  unforta- 
nate  king  ap])Oared  to  i^art  with  the  commissioners  in  excellent  temper,  and  with  ee«» 
ing  good  will  towards  them  ;  they  anticipating  nothing  less  than  the  completion  of  tbi 
treaty.    But  the  event  showed  tiiat  they  were  not  justitieil  in  placing  any  reliance  npoi 
the  monarch,  who,  it  a]»])ears.  (>ould  not  rely  upon  himself.     In  the  night  he  receircd 
letters  from  the  queen,  announcing  French  aid  at  hand  ;  and,  at  the  time  appointed  ii 
tlie  morning  for  that  piir]K)>e.  the  king  rol'a^^d  to  sign  the  treats'.    The  hou^e  was  rittiig 
wlien  the  news  of  the  r«'fu>al  arriv«Ml :  disap]>ointment  and  regret  clouded  every  hrov. 
The  event  is  too  well  known.     The  king  lost  his  life,  but  he  was  not  murdered.    Itb^ 
came  a  <iuestion  of  self-preservation  and  of  power,  and  Cromwell  and  his  mpportcn 
prevaile<l.     If  it  hr  conceded  that  the  death  of  the  first  Charles  shall  rightly  be  cmUfdi 
murder,  how  are  the  <leaths  of  lord  Stafford,  in  the  sul)sequent  reign,  and  thOJBeof  Kr 
Ib'Ury  Vane  an<l  otliei-s.  to  he  de^ignate<l?     That  the  king,  a  papist,  might  not  jmmW 
favour  ]»f»pery,  he  allowed  the  ]x>or  old  peer  to  l>e  murden»<l :  and,  in  violation  of  Ui 
word  that  the  lif(>  of  Vaiit^  sliould  be  s])ared.  the  king  permitted  him  to  be  judiciaUr 
destroy fd.     His  nol'le  reply.  wh«'n  he  was  urged  to  become  a  suppliant  to  the  legtowa 
monarch,  deserves  to  ]m»  rcmemlM-red : — *•  If  the  king  do  not  thmk  himself  more  eoa- 
cerni.'<l  for  lii<  honour  and  hi-  word,  than  I  do  for  my  life,  they  may  take  it."     None  of 
these  judicial  acts  are  cxcn-al>le  on  any  groun<l  of  justice,  |K>licy.  or  expediency;  bol 
OiMrh's.  liad  h«>  sMrvivc<I  and  resumed  his  power,  would  have  immolated  more  marttn 
to  lilMM-tv  than  it!>>  champions  sacrificed  to  tJio^e  <»f  royalty.    Let  the  student  look  at  tb« 
facts:  not  through  llunic's  ghi/ing,  or  b>rd  Clarendon's  l>eautiful  apology,  bat  throiip 
the  pul»lic  cvt-ni^.  >t:it«-  |  ap'-r-:.  and  ])rocee<lings of  the  iM»riod,     Then  let  him  torato 
the  record«.Ml  dcdl-*  of  th«'  ].r<»iligacy  of  one  son,  and  to  thost*  indieating  the  fatuity  of 
the  otlier:  and  he  will  not  fail  to  perceive  that  the  sub.<«e<pent  revolution  becamewca^ 
Far>*  to  the  pres«>rvation  of  the  state  ami  peo])le:  and.  if  it  was  so  neeeuary,  thenajn^ 
titicatitm  for  the  resistance,  rehellion,  if  that  word  be  thought  more  appropriate,  of^wied 
to  this  family,  heginning  with  tlie  father,  will  be  rea<l. — CniTTV, 

^*  In  the  year  17^7.  hv  the  i!7  <ieo.  III.  o.  IX.  called  the  consolidation  ad,  all  the 
statutes  imi)Osing  duties  of  customs  and  excise*  were  rei)ealed  with  regard  to  the 
of  the  duty ;  and  the  two  books  of  rafes  mentioned  by  the  leamMl  judge 

am 
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erally  un4frst«HMl  liy  tlie  nlieirp  <liity;  to  bo  oxempti'd  fi'oin  which 
i*i{»:il  i'uu*^!.*  ol'  tlic  tm^iK'nl  uiiiilicutioiis  to  parliuiiiciits  fur  aettt  ol* 

!»|oiim  an'  tlu'ii.  wo  hoc,  a  tax  iiniiuMiiiitely  paid  by  tlie  inon'hant, 
ltituut«*ly  by  I  bo  ronsunu'r.  AimI  yrt  tlifse  are  the  (bitifs  li'll  Iea**t 
lb*;  and.  it'  pni<b*iitly  iiiaiia;;!**!,  tho  ]K<op|e  hanil;^  eoiislibT  that  ihc*y 
It  all.  For  the  iiii>n*liaiit  is  eaMv.  beiiiir  Heiisibh^  lir  <b»*»?*  not  pay 
iii«H*it';  and  thr  <*nii^iimiT,  who  n.*ailv  *i)avH  them,  eont'oundrt  r«.||^ 
ihr  pn«'i*  4it  tbr  i'<>inin<Mlity:  in  tlie  winie  manner  as  lantiis  ■- 
tat  tti<*  t'm|)fnir  Nen»  irained  llie  n^putation  ot'abolishiii;;  tlietax  upon 
lav*-*,  th«*ui;h  he  only  tnin>t*ern»d  itlroni  the  luiyer  to  the  seller:  ko  that 
le  expri'>«»i'>  it,  ••  r»//i /.•*." wm  imnjU  :tfht'H\  tpiam  vi:  quia^  cum  vi'miitnt 
»rtt'tr,  f/i  luirttm  j>rttu  rmptonhus  tir'Tf.s^-thnt/\i')  But  this  inetm- 
:ten>t^  it.  nu  thr  other  hand,  that  these  im|H>Hts,  it*  t«M>  lieavy,  art*  a 
4*r.ini|(  u|Nin  tradt*;  and  t'«*pi>eially  when  the  value  of  tlie  i*omm(Hiity 
or  no  proportion  to  the  <piantity  of  the  duty  ini|M>sed.  This,  in 
i\  irivi-H  riM*  aUo  to  sniUi;;jlin;X»  whidi  then  lH»tr<»mert  a  very  lu«'ralive 
t;  :ii:>l  it*«  iiatunil  and  most  reasonable  punishment,  viz.  eontiseation 
m<"liiy.  i>  in  >\U'\i  eases  tpiite  inctlr<-tuai;  tlie  intrinsitr  value  of  the 
-h  i-  ail  that  tlie  >mui^^l<'r  has  paid,  and  therefore*  all  that  he  ean  bise, 


iv.iil  f'lr  th«'  fiitiin*:  liui  all  the  fonn«T  <hitio«  were  ron-olidiite^l.  and  were 
f  )>:i:«l  :w'>  <ir<liii>r  tn  a  ni*w  IhmiIc  of  rsiti"*  iiniiextMl  to  that  htiitute.  !i«*tor<^ 
p.i»-'il.  it  iniilil  imt  !•••  -up|Kv.«'d  that  many  iM»rHon?«.  lM'si«b'S  ox<*iTm«*ii  and 
••iilb«iT».  rotiM  )•••  iii-4|uaintf(l  with  i\w  <luti(*.'«  ]>ayH)iI«*  u|M(n  iho  ditfen'nt 
•iiiiii»T»t'.  Sir  .Iiiltn  Sinrlair  say**  that  Kri'n<*h  wino  wn.*  Iial»b*  to  Hfl«><*n.  and 
■r  til  :«niri«*'n.  *blli  r.-ni  Wuti**!*,  whirh.  of  rourst*.  lay  wiib-Iy  di''jN»p*«*<l  in  no 

p.irli.i:ii<  nt.  lUit  now.  hy  thi"*  ('XcvUmt  iin|>rov«*mfnt,  w«*  ean  innn«Mliat«*Iy 
\  lij-'ii  tin-  inii'Oi  :.i:ion  or  ••x)Mirtatiiin  t)f  uny  ariii*]*'.  or  what  rxri-»*  duly 
li'\  :.  .iil.;i-,  t  ti».  in  iiii  al)ih.i)"'(i<-al  talil«'.  lUiUion,  w«miI.  an«l  *oni«' ffW  otluT 
'.  II. .i\  '  •■  :;!ii-nt«-l  «hit\  fr«'»-.  All  tin*  ariirli's  f'nniii«'rat«-<i  in  tin*  taM*"*  <^r 
-.  1  i\.  nj  Ml  i!iij-ir:.itiMn  **r  t'Xp«»rtatioii.  tin'  sum  tlnTrin  >|MMi!i«'il.  arronb 
«»''i:l.f.  iMjj.i'"'r.  or  iin-astiri'.  And  all  »»tli.»r  >!imhN  au'l  nuTi'liandlM*.  nut 
iil.ir:\  •  niirn.r.i:fi|  «.r  ilf-crilMMl.  ;in«l  iMTUiitli'd  to  1h»  imiMirttii  and  «««m|  in 
fi.  -Ij  «1I  I'. I',  m;-"!!!  ini]M>rtaii<in  L'T'.  lo.v.  i,»r  rf-t.f.  iii/ '■.i'"r.  ih.  or  for  fvory  loo-'. 

t'i.-r*  't  ;  I'll*  -uLifii  to  a  «hMW-!ia«'k  of  il.'i'.  ;>.r  r*-»i/.  ti|M»ii  «*X|H»rtation.  Yitv 
ii:j'  -  |iv  .1  liiiTy  upon  fX|MM-tation  :  but  wIitTi'  that  (luty  i?*  not  '«(H*<*iti«'d  in 
I'.-i  :)..•  ••\|-o|  •.4i;ii|i  i*.  iiiit  |>rohi^it<'*1.  all  artii*l<'«*  may  !•«'  t-xi-ort***!  withoii* 

•  !'«•'..  T'r»i\  ;il«'«l  ilii«\  ai«'  rfj^iilarly  fiiti'rfd  and  ^lli|•|H•d :  hut.  on  faihiri* 
.  .if.  -  i' ;.'.  r  to  I  fliitv  of  .'i'.  pN.  f,.r  ,vh'.  1./  ni'.r.m.  And  trt  provfut  frau<t<* 
—  ii!  i'i"ii  ot  th.*  \;ilii«».  a  \«TV  •iiirijtb'  ati*l  npiitaMt'  r«>>!ulation  is  pn^crilHti 
;/.:  t)i<*  |>t'<pri«:or  -ti.ill  )iin)«i'lt  ib'«lari>  tin*  valut>.  and.  if  thi"*  -lii^uld  a|iiM»«ir 

iir  .■!.  I  !!»!#»  .•^iiiii.ii«».  tin*  j:«mh|s  mav  bi*  -ifi/iMl  by  tln»  jiro|MT  otli*'**r;  and 

•  «:,ri.  -''iii'HT-  ot  ihf  t-ii-toMi*  ni  ly  "iin'!  t  that  tli«'  nwin-r  shall  !•#*  paid  lht» 
:.♦  :.  ":i---.l  ti\.|  \i\'"M  th.-m,  with  an  a'Iva!ii'»»  «»f  lo  f.. r  #•'».'.  lH"»i<li-s  all  th<^ 
I;.-  "14.  !i»\t»  pu  1  ;  .«iil  t!i"V  may  th«'n  oriliT  tlif  uimiiU  t«>  !•»•  pnhiirly  <oli|, 

r  -■  jh\  -imi  '"xoii.l  wIi  it  wat  jiii'l  to  th<' owii*<r  an^l  tht>  sub'tt^lUi-nt  e.\- 
L.il:  •'!  T:if  I...  rplu".  -ImM  In-  p.iitl  to  th»'  litfiriT  who  nia<li'  tin*  >*oi/urt»,  and 
i".t  To  !li.'  piiM.f  ii'vrnu»».  Thi<  •statute  i<*  of  intinit**  <'on*»»<ni«'nro  to  th«* 
p»T?  .'t  :)!••  Wi'iil:  it  ha-i  r»*'lui"*»*l  an  important  Milijfi't  fi'<»ma  p«'rf«*<'t  I'haiw 
I  II  .iii'l  -.!ipi.'  iiTMj.  a-  !•»  in«lu«'«»  ♦■vt-ry  frii'irl  ti»  hi«»  fonntry  to  wi>h  that 

r;'!. .'!)•-  n.'r.'  m  i«i«'  up»»!i  oth«»r  roiifu-ifil  anil  cntan^ifd  l»raindn^  4»f  our 

-*  'ill:;*  n  \N. 

..Ill  '.*.'iii-l.  ;!  li^:nL^  !••'  L'raiiti.<l  on  ol.*i'rvin«r  tl***  *pint  of  n<oful  onn«JoHdrt- 
t-mI.  !«■••. I  Ii::l'  p«"i!i;«p-«  ••\iiti-l  )»\  lii!ie>cif.  N«»l  tlit»  rt>vi>nu<'-law4  only 
..trr.tk*'  ••!'  It-  ;iitl  i'lK-i^  tmt  abo  tin*  luiiikrupt  and  tTiiniiia)  \a\\*.  Th««  niub 
tijT.-*  r-'litivi-  t««liri"i-nv  an«  r»»ptMb'd  :  and  oin*  -itatnte  now  (Munpri^^s  all 
•\inir  ilj.»t  w.i-  *!•  iiTiiTi'il  thr<iui!h  many. — <'hittv. 
Jl<f'*".  III. 'J.  i\   b»,  th«»  p«'i!v  €'U«»toin.  or  additional  dutv  on  all  thi» 

Mm  m 

ti«  or  •trin::»T*.  -Ii  ill  r«MiHi».  «*x«*«>pt  tlii>*«»  whirh  hail  Ummi  jrrantod  lo  th<*  eitv 

Tl itv  <t*'  I.<in>lon  «till  nMaiu'^  a  tritlini!  dutv.  riillt»«l  «H>avap\  on  tho  good^ 

t  i*  an  iMli<»u<4  and  inifMilitir  tax  :  und  it  wouhl  In*  liottonraMo  to  tho  city  of 

<lopl  the  hbcrulitv  of  tlu*  legislature,  and  tu  relinquish  it. — Curi^tian. 
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IsiMiii^  vt'i'v  iiKoii^iiihraMo  ^vlioll  (•onipai'cd  Avith  liis  prospect  of  ailvaiiia<^}  iri 
rviuliii:;  lliu  tint  v.  J^'^•^»m'^c  mu^t  lliort'loiv  be  liail  to  extraoiiiinarv  puiiMi- 
luchts  lo  jn'ivi  iiL  it.  jKi'liaj>>  ovrn  to  c-aiiilal  uik's;  whifli  closti-ovfl  ull  |»ni|K;riiiiii 
of  ])i]iii.^Ii]:i«.'iii,(  ; )  and  puis  inunk-ror.s  upon  an  ocpial  looting  with  tucL  asur^ 
ivallv  ^iiiilv  ol'iio  natural,  but  nuMvlv  ft  iio.sitivi*,  oiU*iico. 

TIktc  is  al>u  anotln'i*  ill  ronseipioiico  altendiuj^  bi^li  imposts  on  incn'[iaTidit<, 
not  iViMjuontly  n>nKitloivd,  but  indi^jmtably  ciTlain;  that  tlie  earlier  any  taxii 
laid  on  a  oonimodity,  tlic  heavier  it  falls  u])on  the  eonsunier  in  the  end;  tor 
every  trader  through  ^vhose  hands  it  ])asses  must  have  a  pnilit,  not  only  apOB 
the  raw  material  and  his  own  labour  and  time  in  pi*eparing  it,  but  uh^o  upoi 
the  very  tax  itself  whieh  he  advances  to  the  government;  otherwise  he  loMi 
the  use  and  interest  of  the  money  Avhieh  he  so  udvaneos.     To  instance,  iatbe 
article  of  foreign  ]>ai)er.     The  merchant  pays  a  duty  upon  importation,  whidi 
ho  does  not  receive  again  till  he  Hells  the  commodity,  perhaps  at  the  end  d 
three  months,     lie  is  therefore  equally  entitled  to  a  profit  upon  that  tintr 
^010-1     ""which  he  pays  at  the  custom-house,  as  to  a  profit  upon  the  ori^nal 
J     j>rice  which  ho  pays  to  the  manufacturer  abroad,  and  eonsiders  it  •^ 
cordingly  in  the  price  he  demands  of  the  stationer.     When  the  stationer  fielldit 
again,  he  requires  a  profit  of  the  ])rinter  or  bookseller  upon  tho  whole  son 
advanced  by  him  to  the  merchant;  and  the  bookseller  does  not  forget  to  cfaai|^ 
the  full  pi*<;portion  to  the  student  or  ultimate  consumer;  who  therefore  does  not 
only  pay  the  original  duty,  but  the  profits  of  these  three  intermediate  tnuien, 
who  have  successively  advanced  it  for  him.   This  might  be  carried  much  further 
in  any  mechanical  or  more  complicated  branch  of  tracie.** 

II.  JJirectly  o])])osito  in  its  nature  to  this  is  tho  excise  duty,  which  is  u 
inland  imposition,  paid  sometimes  upon  the  consumption  of  the  commodity, or 
fre<piently  upon  the  retail  sale,  which  is  the  last  stage  before  the  consumptioi. 
This  is  doubtless,  impartially  speaking,  the  mo.st  economical  way  of  taxing  tbe 
subject;  the  charges  of  levying,  collecting,  and  managing  the  excise  datiei^ 
being  con.siderably  loss  in  proportion  than  in  other  branches  of  the  revenue." 
It  also  renders  the  comnio<lity  cheaj)er  to  the  con.^tunicr  than  charging  itvitk 
customs  to  the  same  amount  would  do;  for  the  reason  just  now  given,  becaitt 
generally  paid  in  a  niucli  later  stage  of  it.  But,  at  tho  same  time,  tlie  rigov 
and  arbitiary  pnK-eodings  of  excise  laws  seem  hardly  compatible  with  thi 
temper  of  a  live  nation.  Tor  the  frauds  that  might  be  committed  in  this  bnoek 
of  the  revenue,  unless  a  strict  watch  is  kej)t,  make  it  necessary',  wherever  it  ■ 
estiiblished,  to  give  the  officers  the  power  of  entering  and  searching  the  honsH 
of  such  as  deal  in  excisable  commodities  at  any  hour  of  tho  day,  and,  in  tauj 
cases,  of  the  night  likewise.  And  the  proceedings  in  case  of  transgressioBi 
are  so  summary  and  sudden,  that  a  man  may  be  convicted  in  two  days*  timeii 
the  penalty  of  many  thousand  pounds  by  two  commissioners  or  justices  of  tl* 
peace,  to  the  total  exclusion  of  the  trial  by  jury,  and  disregai-d  of  the  commot 

(/)  ilonttMq,  Sp,  L.  h.  in,  c.  8. 

^  **Con;rress  s^liall  have  power  to  lay  and  colloct  taxes,  <1iitios,  imposts,  and  excit«.to 
pay  the  dobis  nnd  provido  for  tho  common  defence  and  general  welfare  of  the  United 
State<< :  but  nil  duti«.'S.  imposts,  and  oxr-ises  phidl  1m»  uniform  throughout  the  United 
Stutos."  Coii'^t.  r.  S.  art.  I,  r.  S.  *' No  tax  or  duty  shall  \ye  laid  on  articles  exported 
from  any  Stativ  Ni>  prrfi»r«Mieo  sliall  ho  pivon,  by  any  n'j!ulation  of  commerce  or  ref«"~" 
to  tin'  p(»rts  nt"  (»n»'  State  over  those  of  another;  nor  shall  vowels  bound  to  or  fraa 
State  he  ol.li::.'(l  u>  vnivv.  vUwr,  or  ]>ay  duties  in  another."  Id.  s.  9,  '*No  State  el 
without  till'  4-«>nM)]t  of  (^>n^rl-l'^s.  lay  any  inii>ost8  or  dutif'son  imports  or  exports,  exeefC 
what  may  !•(•  :i))^nliitely  iu'<vssary  for  rxoeuting  it**  inspection  laws;  and  tne  neti  |in> 
du('<'  of  all  diitirs  and  impost**  lai<l  by  any  State  on  im^Ktrt-s  or  exports  shall  be  fSnr  tke 
tiso  of  t)i«*  m-  >^iii-y  of  tho  rnit«Ml  States:  and  all  sueli  laws  !<hall  be  subject  to  thererifloa 
and  coiitnil  of  (\»nLM'*'-s.  No  State  shall,  without  the  consent  of  Congress,  lay  anjdo^ 
on  toniiJi «:«•."     Id.  s.  in. — Siiaksw(mh>. 

*'Sir  .lolni  Sin<lair  ha-*  cah-ulat^'d  that  tho  expense  of  eollccting  the  duties  of  ezoN 
is  i)\  prr^.nf.,  the  customs  10ti,  stamps  3i.  salt  0|.  and  the  land-tax  less  than  3  prrcviA 
and  tiiai  the  av<'ra^e  cxponsie  of  collecting  the  whol*^  revenue  is  UptrcaiL    HistBcT* 
3  part,  ir»*J.-— CniTTv. 
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'li  n-ttMiii.  tli<>u;;li  loni  ^<*l:uviifinn  tolls  ni^,(g)  that  to  liin  r*«iiq 
oari  of  HiMiionl  iuln»  wa?*  iiia<lf  li»r<l  tn•u^UIV^  hy  kiii^  ^ 
i>t,  to  «*lilii;i*  lii<«  pui'liaiiii'iit }  iiiti'ii«iL'<I  to  have  nvi  up  tlio  cxeine 
t  it  iiokvr  iiia<l«'  a  part  of  iliat  iiiifortmialo  priiii'e'H  n*Vi*iiuo; 
Miiii'i-il.  oil  tli«*  iiiodi'l  of  tilt*  iMitrli  prototyiK',  liv  the  parliaiiK'iit 
rii|itun*  witli  tlu'  crown.  Vet  hiioh  wan  xUv  opinion  of  itH  gi'ucrul 
hat  whi*n  in   lt>4:2  **  asprnfionn  woro  cast  hy  malignant  |H'rsonM 

•  of  ioniinoiiH,  tliat  they  inteniKnl  to  intnuiuce  cxcihoh,  the  houne 
ion  then*in  «li<i  (hM'lans  that  tliese  rtitiiours  were  falne  un<i  r4<*uii- 
»t  their  liuthorM  hhoiild  l>e  apprehended  and  hrou^ht  to  eondi^n 
ti  However,  itH  ori;rinal(^/)  estahlinhment  wan  in  1643,  ami  its 
rrudiial;  U'in^  at  tirHt  hiiil  iiiNin  those  |>erson0  and  commoditieH 
ip|M»!H'd  the  haniship  would  he  leant  pi^reeivable,  viz.  the  makerH 
heer,  ale,  eider,  and  iK*rry,(A)  and  the  n^yaliHtn  at  Oxford  noon 
xaniple  of  their  hn*tiiri*n  at  Westininnter  hy  ini|>OHin^  a  hi  mi  la  r 
es  protehtin;;  that  it  t%houhi  Ik*  oontinuetl  no  longer  than  to  the 
',  and  then  Ik*  utterly  ahulisht*<i.(/;  But  the  parliament  at  West- 
il^er  iMi|M>rHMl  it  on  t1e^li«  wine,  tohaeco.  hu^ar,  and  Hueh  a  niulti- 
i*oinniiNlities.  that  it  ini;;ht  fairly  he  denonunato<l  ^*nend:  in 
lie  plan  laid  down  hy  Mr.  Pymnie,  (who  si*t*mH  to  have  lavn  the 
:*x<-i-e.  lin  his  letter  to  Sir  John  lIotharii.(r;i)  si^nityin^,  **  that 
.•(*<h>ii  ill  the  exei>e  to  many  particulars,  and  intende<l  to  p>  on 
at  it  •wouhi  he  ne<*essary  to  use  the  pi*ople  to  it  hy  little  r^oim 
nd  aHer wards,  when  the  nation  had  U^en  aeeustomed  to     *- 

»f  vears,  the  hueeeedinir  ehami)i<»ns  of  liln^rtv  iNildlv  and  oikmiIv 
iiii|Mist  of  exei-^e  to  he  the  most  easy  and  iiiditferiMit  that  eould 
the  piH»ple;"< /I )  and  areonlin^ly  n»iitiiiued  it  during  the  whtde 
'|M>n  kini;  Charles's  return,  it  havin;;  then  hi^eii  hui^  i*stahlishcMi. 
i-e  Well  known,  some  part  of  it  was  ^iven  to  the  en>wn,  in  12 
y  of  purelia.He  t as  was  hetori*  oliserved)  for  the  feisial  tenun»s 
»reH^ive   parts  of  the   hereditary   ri'Veiiue.      Hut,  from   its  first 

•  pn-*«-iit  time,  iis  very  tianii'  lias  heeii  odious  to  the  jK-oph*  of 
lias  iievertlielr^s  heeii  iMlpo^ed  on  ahuiidaiiee  of  other  etuniiKNii. 
:ii  «»f  kiiii;  William  III.  and  «'Verv  .sueeeedini;  ]irinee.  to  HupiM»rt 

exp'-iiTS  orrasioiied  hy  our  war*  on  the  eiuitinent.  Thus 
ttlirr  spirit!*  ar»'  now  <'xei-ed  at  the  distillery ;  priiite<I  silks  and 
priiiNTs;  ^t:lrell  and  hair-|>owd«'r.  at  the  maker's;  ;^old  and 
the  wiri-dniwi  r's;  plate  in  the  hands  of  the  vendor,  wh«>  ]>ays 
if«  line  iM  M'll  it;  l.iiids  and  iroiids  sold  hy  auction,  for  which  a 
p:iyal>lr  hy  the  au('tii>iM-er.  who  aNo  is  chari^etl  with  an  annual 
iiiiiM-;  and  roaelus  a]i«i  i»ther  wheel-t-arriaijes,  for  which  the 
i*»d.  thiMiirh  not  with  the  saiin*  eiivumstances  of  arhitrar>'  strict- 
»l  ••!'  the  otlii-r  iii.stanres.     '\\*  thes<'  we  inav  add  cotTee  and  tea. 

Ih-  i]]-i;«l.  I*  ti«t  •)■!'■.  mikI  '>ti  riitiili-mn^l  tux  mvl  ftt>'rtiitii 

1M-  •■!  •  \i  ••■  ill  IT  >i- 1  il  "     It  i«  |-n'>>il>lv  tli«  nfi-rv  :*  iiii"l*kf  nf 

■I.'  ••ii»  r  i-f  !'•  f  iTiii»'«  riir  I:.-  tl  ■   ( i  III  I  I  r  Mr  I'liim.' .  wilf»  w  i*  inti  iiiliil  f  r<  lniHWlnf 

I'."«  •.  1  I     .!■!  ■rin-  II-  i>i  It  i»  wi»  n"ii  «•!  'Il    ■  \  h-.pi  r  nii  i.  r  tli-  mrl  >4  Ih-iltiril,   I^t'I  <ltr.  Ii.  7. 

<i|.s  )  «  Mr    I'rifiiH       \iv\  Il  .i|i|>  <r«  *    <  ■  in.  .I<>ur   17  M»t.  l«*ill. 

Ill-        I-.--,    t  •.   »fnt   .'1    tf.  il    .|.i    ih-  '    1  .  I  1  «  I  iT    »■   7. 

ii>>4      "I t  ■  ••■n-,  !■  r   1  f  »i-'n^  <■    ".«"  M.i>.  l'4.l     lMik''(  il**.  «>f  th- TriMiM*^.  1'.^ 

•  -f  «•..       •   ■  .1  :-  «  ••   tti-rw<r><  •   •  111  li  Aut:.  1«>4'J.  I    .Vi.    S>il«m.  7J.    ^Ul.  M64,  r  19. 

•  «  k«  •.  t      •■•  ••:'■  I  ■  f  |.»rl.   Ill  t.t  •    I       S  ■'-  II.  4.«.t. 
■fi^l.  .u  l--*4.   'I|r   t>  •l.ili- II  Willi*! 


•iii<'li'>ri  "f  til*'  i''iiriiiii--i'iiii'r-  and  .j»l-li«'«'s  of  lh»»  {hmci*  in  eitst-^  of  t^xiM*** 
••.  till-  /,'  ■■"'.  rh«'  i:rii\.i!ii«-*  lit  tin-  I'xri-if,  ]H*rha|w,  e,xi'«l  nn>rt'  in  i\\t- 
I  in  r*Mlit\.  .\i'tii>ii'*  mid  |ii<i''i-i-uii<»n'>  :ii!siiii<it  ntheer*.  ei»iiiiiii««i>tii«'r>«. 
nii-«  ••tk<iiii*t  III  ♦■\ii-.f  I'.i"*-..  an*  viiv  rai«"l>  hiMrd  tif  in  «'«iiiri'»  «»t  l.iw.  It 
\ il  th.it  A  f.iir  d>>.d«  r  i.miift  liav**  tii**  )>fii«'tit  of  any  M'cri't  iinpioVfiiient 
••111  ••!'  hi-  tr.id«*  -T  iii.iiiii!.i«  t<>r\  :  \«-t  |i»'r!i;ni*  it  i*  nn»re  than  .in  ''pii va- 
le .it  Lirir*'.  th.it.  hy  th*-  "•nrv**)  nf  tin*  ex«-i-i*,  the  e<innn«Klity  i-  |»r«  •'tTVinl 
.i«*rul  jidiilt*Tittit*n4.  IV*  ex}H>ri<'iife  has  fully  pruv«*d  mikv  ivini*  na<»  niH«le 
U"iM-  Uw». — C*iiiii>ri.%.N. 
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chocolutc  and  cocoa-papte,  for  which  the  duty  is  paid  by  the  retailer; 
tieiiil  wines,  commonly  called  sweets;  paper  and  paHteboard,  fin»t  wh 
and  a^ain  if  ^ltained  or  printed;  malt,  a8  before  mentioned;  vinegan; 
manufuctui*e  of  glass;  for  all  which  the  duty  is  paidtby  the  main 
hops,  for  which  the  person  that  gathers  them  is  answerable;  candlei  \ 
which  are  paid  for  at  the  maker's;  malt  liquors  brewed  for  Bale,l 
excised  at  the  breweiy;  cider  and  perry,  at  the  vendor's;  and  kl 
skins,  at  the  tanner*s; — a  list,  which  no  friend  to  his  country  wodi 
see  further  increased. 
**^'>n        *1^1-  1  proceed  therefore  to  a  third  duty,  namely,  that  i 

"^  J  which  is  another  distinct  branch  of  his  majesty's  extraordia 
nue,  and  consists  in  an  excise  of  3^.  4d,  per  bushel  imposed  upon  al 
several  statutes  of  king  William  and  other  subsequent  reigns.  H 
genendly  called  an  excise,  because  under  the  management  of  diifereil 
sioners :  but  the  commissioners  of  the  salt  duties  have  by  statute  1  ii 
the  same  powers,  and  must  observe  the  same  regulations,  as  those 
excises.  This  tax  had  usually  been  only  t<imporary ;  but  by  statute  1 
c.  3  was  made  peii)ctual. 

IV.  Another  very  considerable  branch  of  the  revenue  is  levied  wii 
cheei*fuliiess,  as,  instead  of  being  a  burden,  it  is  a  manifest  advanti] 
])ublic.  I  mean  the  post-ortice,  or  duty  for  the  carriage  of  letters.  Al 
tniced  ihe  original  of  the  excise  to  the  parliament  of  1(U3,  so  it  is  b 
to  obscrv^e  that  this  useful  invention  owes  its  first  legislative  estaUii 
the  same  assembly.  It  is  true,  there  existed  postunisters  in  mw 
times:  but  I  a])pn>hen(l  their  business  was  confined  to  the  fumishiiij 
horses  to  ]K»rs<ms  who  were  desirous  to  travel  expe«litiously,  and  t 
spatching  of  extraordinary  pacquets  upon  speciiil  occasions.  King 
originally  erected  a  post-<^)fii'.'e  under  the  control  of  one  Matthew  Dei 
J)e  rhApiester  for  the  conveyance  of  letters  to  and  from  foreign  par 
office  wiis  aftorwards  claimed  by  lord  Staiihope,(o)  but  was  eoniirmM 
tinued  to  William  Frizell  and  Thomas  Witherings  by  king  Charles  I., 
for  the  better  accommodation  of  the  English  mercbants.(p)  In  1635 
prince  erected  a  letter-oftice  for  England  and  Scotland,  under  the  di 
the  same  Thomas  Witherings,  and  settled  certain  nites  of  postage :(] 
extended  only  to  a  few  of  the  principal  roa<ls,  the  times  of  carriage 
certain,  an<l  the  postmasters  on  each  road  were  required  to  fumid 
♦•^.>*>-|  "^^'^t**  horses  at  the  rate  of  2}^.  a  mile.  *Witherings  was  supe 
'  ""'-'  abuses  in  the  exertion  of  both  his  offices,  in  1(>40;  and  the 
quest crcd  into  the  hands  of  Philip  Hurlamachy,  to  be  exereised  and< 
and  oversight  of  the  king's  prini'ipal  swretary  of  state.(r)  On  th< 
t>ut  of  the  civil  war,  great  confusi«)ns  and  interruptions  were  neeen 
sione<l  in  the  conduct  of  the  letter-office.  Ami,  about  that  time,  the 
tilt'  jiresont  more  exten<ied  and  regular  plan  seems  to  have  been  ooi 
.Mr.  KdnnMid  Prideaux,  who  was  appointed  attomey-ijeneral  to  th( 
wealth  after  the  murder  of  king  Charles.  He  was  cnairman  of  a 
in  1(>42  for  considering  what  rates  should  be  set  U])on  inland  lett4 
alU'i* wards  ap])ointed  postmaster  by  an  ordinance  of  both  the  honsc 
execution  of  which  (►tlice  he  fiivt  established  a  weekfy  oonvcyance  of  ! 
afl  parts  of  the  nation  ;( fi)  thereby  saving  to  the  public  the  charge  o 
ing  postmasters  to  the  amount  of  7000/.  ptr  annufn.  And,  his  own  e 
being  ]irol»ai»ly  very  eonsiderable,  the  common  council  of  Tendon  ei 
to  civet  another  p<ist-otMee  in  opposition  to  his;  till  checked  by  a  re 
the  house  of  connnonsj  //•)  declaring  that  th*»  office  of  postmaster  is 
to  be  in  the  sole  ] jo wer  and  disposal  of  the  parliament.  This  office 
wards  farmed  hy  one  Manley  in  10r)4.(.r)     But,  in  1657|  a  regular 

(•)  Ijit.  h,  ]{rp.  ^7.  (t)  IWd,  T  ftpL  Iftt. 

kp>  v.*  i:yiii.  /;•./.  :;v.v  (•ni^fd.  :n  Maidi,  IMa 

<f .  n .1.1.'  CM  •.   -ji •  i;  V ni.  (t>2.  I  • )  1  I'M.  'J4  Nmck,  lUk 

{•)  Ci»ui.  Ji>ur.  >  Marrh,  1042. 
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frtrit-il  hy  tlio  authority  of  the  Pmtoetor  and  hi**  pnrliamoiit,*  ii|K>n  nearly 
•ami*  mtNh'l  a«  ha**  Imtu  over  Hinci'  udoptcil,  niiu  with  the  same  nitCH  of 
,i;:i'a!*  i«iiitiiiUf«l  till  tin*  reij^n  of  <juf0ii  \uiu\(i/)  Afler  the  n»stonition,  a 
,iar  ortiiv,  with  mhiio  iin|>n>veni<*nt.H,  was  t*staMi*«he(i  hy  statute  12  Car.  11. 
j.l'ut  iho  rati'!*  of  h«tti*rs  were  alt(*re<I,  and  some  fiirtlier  n*|ruhitions  added, 
;Iir  Mjtuti"?*  U  Anm-.  e.  10,  «>  (m«o.  I.  e.  21.  2t>  iieo.  11.  e.  12,  5  (ieo.  III.  o.  25, 
7  ^M"".  111.  f.  «'»•»,  and  in-nalties  w«Te  eiiactiMl,  in  onler  to  eontine  the  oar- 
r"f'  li'ltrr*  t«i  tlif  puhhr  otlit-i*  only,  ex<*e|»t  in  some  few  east's:  a  provision 
ill  j*al»?M»Iiitriy  IUMM•^^ary ;  for  n<»thiii^  hut  *an  exehisive  ri;rht  can  r*.>.;«i 
[liirt  an  oiliic  of  tlii**  sf»rt  :  many  rival  indfjM'n«h'nt  oftires  would  •■ 
i  !«*n«'  t«»  ruin  one  another.  The  |»riviU'»;e  of  K'tters  eomin<^  five  of  post- 
.t^ariii  thini  nifnilH'rs  of  parliament,  was  ciaimrd  hy  the  hons4*  of  eomnxms 
Mil'.  wIhii  ihv  fir>t  li'pd  M*ttlrnirnt  of  tin*  pn*st'nt  post-ottirr  was  made-.C^) 
at^«T^«:tnis  dri»ppi'd.i «i )  upon  a  private  a^suninee  from  the  cntwn,  that  this 
ill,:**  «.|ii»uhl  U»  allowed  tlio  memlH'rs.(6)**  And  ««*<'onlin^ly  a  warrant  was 
•Taiiilv  i«»?*n«'d  to  thf  |MistmaHtrr-<xenrnil,i'')  <iin*etini;  the  allowance  then»of, 
hr  v.\ trill  i»f  two  oi]ii(r<«  ill  weight  :  till  at  length  it  was  expn'ssly  eontirmed 
•tatuti-  4  <MMi.  lll.r.  24;  whieh  adds  many  new  re^julations,  n-ndered  iieeeH- 
i  l'\  til*'  ^reat  ahuses  en-pt  into  the  jn-aetice  of  frankin;;;**  wherehy  the  an- 

<»  • .  ai.  J.-ur.  '•  Jiiif.  li.'iT.    S.-utv'll,  Ml  (•    IM.I  ir<  A|>r.  1:.^V 

•  •  ■  ni  J.  iir    i:  U^    lirfij.  (•j  Il.bl.  M  ¥rh.  ll'M. 

■•  Pi>l.  2i  I*i«    \***'. 


TH^  f<r*ari)Mr  <tf  thf  onliiiiinr**  8tnt(*s  that  the  «»ritu)>Ii!«!iin^  oin*  ^'ciifnil  i»«»st-<»fli«'e, 
•1^  II..-  U  iti-tit  t«»  •■»nniniTt«*  und  tin*  «'onvenirin'«»  of  <*oiiv»*yiii;i  I«nMi»*  d<**:|»:it»'!jo*«, 
a  U'  !l.f  l*»*t  iiii'aiio  t»i  «li*eover  and  prev<'nt  inuny  dan;:enms  and  wjekinl  (irsignn 
n«t  :l.f .  ••TiiinoTintMlth." 

li«  j-l.iy.if  li.niuk'  tin'  rnrrp*<jioiidenee  of  tlie  kin;;d<ttii  under  tho  in««iioetinn  of 
'"^.TiiM.i  :•  -till  ('iiiitii)Ui-tl:  for.  by  a  warrant  from  om*  of  tin*  |»rinti|i:il  stMTftaritfi  of 
*-■  l<!!*r-  ni.iv  )>*'  dt'taitiiil  nnfl  (»|>«'iied:  Iml  if  any  |M'r>on  ^liall  wilfully  <lftaiii  or 
h  »'i'f.r  iltliV'Ti-d  to  tin*  |.o».i-«ifti<'f  witliout  surli  autlioiiTv.  Im-  ^}l:lll  forfeit  2<»''.  and 
»■■»:  i:  i.- I  f  h.i\iii;5  any  fiiturf  t'lnplownt'nt  in  tin*  )  o»t-<tVn-»'.  '»  Aniif.  v.  10.  *.  10. 
*  ..I-  i--ii  »lt'i  .*i'-»l  that  !ii»  {.i'l-on  i>  «nl;i«'f'i  t«)  thi*;  penalty  Tut  llio«».'  wlin  are 
^V'i.r.  T)i-    p-t-«»lfL'i'.    .'»  T.  I{.  lol._rnKi>Ti  \N. 

•''*■  '  !;  w.iiL'  .11  •'«nmt  i.f  it  in  tin*  iM  Vul.  l*arl.  lli-t.  )».  .''•♦'t.  i-*  euriotw.  and  provt"* 
*  '•'■k'  I.  il'.v  Wi  r»'  till-  -•■iitini«'nt>  '"f  th*-  two  hnusoo  ri"i|KM-tini:  tlii**  privih-iff.  "riOimi'l 
»T.i..r:,.|  •J,..  Mil  fur  tli«>  ^fttlt  iiit'nt  i»f  tht»  prwiHitrn***.  with  thf  Hini-n<bni>nl^ :  Sir 
'"•  '".i;!.-  •!«  lt\*TiMl  H  |in>vi<«o  fur  th«*  h'tter-*  «»f  all  nuniU'rs  ^f  parliann-nt  t«>  ^o  fr««« 
'C  !»..  •■  ..ttjii;::  Sir  Ilt-iuM:;*'  Fith-h  ^aid  it  was  a  p  -r  n.tuih'.iht  po  i',jf-,  .pi./  '••"  ■••  ^/„* 
'  '  "'  •■■  ■■'.  Mr.  rr\nnf  *|Mik»'  aUo  a>!aiii>t  th«»  pri»vi.«'o:  Mr.  Uuneklfy.  Mr.  lUw- 
'■■  ^  !«i. ■«.:::•■  po^Miiiii!.  an^l  S«-ri«*ant  <'harIton.  for  it  :  the  l.ittiT  >avini!.  ''rh»-e.uiii«*ir:« 
"*  ^'ii!  :>'•  .'  Tlif  •)n<-t:iiii  hcin^r  t-alU-il  for.  tin-  ^jn-akiT.  Sir  IlarlMittU*  (iriiu-toiit*, 
••''*  ii.r.j  r..  I  ti!  it.  *;i)in);  '<■  h-.j.k  ,i.J..ift.fJ  >/ i*:  ni-viTth«'l«*v'>i,  tin' |trovi*:it  wiis  I'.irri'il, 
■■»•».  J  ,rT  .  t  ih«-  hill,  whii'li  was  nnh  pil  to  ln^  ♦•n;!ro«.<»M|.*'  Tlii"*  ]»rovi*o  t!ie  h»ri|<« 
'"  -1  :•>.  .iii'l  1'  ft  it  "lit  of  thf  l>ill ;  and  thf  ei»ninion!<  af!r<*4'<l  to  their  ainin<lintnt. 

*'*1  V..'  th.   jr.-i!  ]•»**  to  tht'  i'uMi»»  n'Vt'tJUe  >iy  tlie  ex^rei?**'  of  thi**  j»rivih'_*»"»  nii::ht 

"'■•r  i  ti.  fi.-i..-.  I.  til*-  24  ti.ii.  HI.  -•'s-«.  2.  !•. ;»",  provi«li'>  that  no  l»'tt«T  shall  ji»  frff. 

*t.-  M,  iiiU  r  -hill  writ*'  tip'  wlu'liiif  i1h»  .'^up«  r<o<-ription.  •.•w\  sliall  a«ld  hi»«  «»wn 

■*?  J'iii*  ..!   thi-  j"-t-ti«w!i  fiiini  \\hi<"h  the  1.  tt«T  i^  in'«  tih  d  ti»  !•<•  -•■lit.  .itel  tht» 

'■■   »■.  Tith   in  w-rU  at   l«n;:th.  hi'-iih-s  tlif  yt-ar.  whirh  nuiy  h.-  in  IlL'urf« :  and 

?  ■  .  ;.  •;•  r  -h  ill  I--  put  into  ih«'  jHwt-otfie.*  of  th««  pla<*t».  ta  ihat  it  may  hf  ^.  nt  I'li 

*\  'ij'ii  «!,:•!»  It  I"  il.i!«*«l.     .\ni|  no  h'tt«'r  «»hall  p»  \rv**  (lip'ett'il  to  a  int*inUT  of 

*■    ;••  .  •ill!'--   It   i»  ilir'-rtiMl  !••  hiin  wh«T»*  In*  -"IliII  actiiallv  1h«  :it   tin-  d»'livt'rv 

•r  •  .  f,:-  f.  -.-l.  n»"'-  in  London,  or  ti»  th.*  lohliy  of  hi**  hiMi-**  of  p.trli:itn«  nt.    And 

'•?"■  f.  -:.  ii;  tr  tii'l'  ritly  e«iiint»-rf.'it  itr  all«T  -^iieh  '•np«*r'«eriptii»n.  In*  «h.ill  h.*  jrniliy 

'*«    IT  1  -f.  Ill  U    ti.tn-^iHirttil  f.-r  sfVi-n  Vf.ir**.     But  in  ea-e  of  l-mlilv  infiiniitv  a 

'  "  V..-.    r,'i     r./«   an  iIImt  p"r*«»n  to  writ*'  tin*  "npiT-i-riptJon. 

'■-■       «»■   '    III.  I-.  '• '..  till*  pri\il*ir«' •  if  frankin:;  i«  "till  fnrthfr  restrainiHl.     lU  that 

I.     I  ".  r  -li'.-t  t.i|  h\  iir  tM  aiiv  !n«'rn)H*r  shall  ir«»  frfi*.  whi«*h  -liall  iXiN'*tl  i^ne 

'  '^^  jKr    iii.r  an\  ht!«-r  «lirfflt*d  hy  a  nicinhfr,  niilfs-  h.*  i*  within  tw.ntv  niih-* 

:— •  r.'wn  fri*ni  whii-h  it   i-.  lit  Im»  m-hI  i>n  tin*  day.  or  tin*  day  h«*fi»r»'  tin*  li.iy.  on 

'   *  I  lit  ;Tit'«  tilt'  po^t-4ifTirv.    And  no  nii'mlnT  -h.ill  •*fnil  nn«rt*  than  t«u  itrr. '.'ire 

'*..»!:  !»'!.. -ii  li-tt«  r-  in  oiii»  »Liy  fr»-i*  fnan  ]'i»-tai!»*.     Sin:»l«*  h'tti'r**  "ifnl  and  r»M'.*ivt»«| 

'"  ti  'U-(Miijini-*iont'd  oflietTt  And  ]irivate  nifii  in  the  navv  and  ;Lrinv.  und«'r  et>rtain 

2*3 
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nual  amount  of  fninkofl  loiters  ha<l  ^^radually  incrcaficd,  from  23jli 
year  171.'),  to  170,VOU/.  in  llio  year  17ij*i.{ii)  There  cannot  be  devi 
elii^il>le  ini'thod  than  this  of  raising  money  upon  the  subject :  Ibrtl 
tlie  government  an<l  the  peo])le  tind  a  mutual  henetit.  The  pivei 
(juires  a  large  revenue;  and  the  people  do  tlieir  i>UMness  with  ^rcati 
pedilion,  and  cheapness,  than  tliey  would  be  able  to  do  it'  no  is^ueht 
course  no  such  otliee)  existed." 

V.  A  fifth  brancli  of  tlie  perpetual  revenue  consists  in  the  sta 
which  are  a  tax  imposed  upon  all  parchment  and  paper  whereon  anj 
ccedings,  or  private  instniments  of  almost  any  nature  whatsoever,  ai 
and,  also,  upon  licenses  ibr  retailini:;  wines,  letting  liorses  to  hii 
certain  other  purposes;  and  upon  all  almanacs,  newspapers,  adve 
cards,  dice,  and  pamphlets  containing  less  than  six  sheets  of  pa])cr. 
posts  are  very  various,  according  to  the  nature  of  tlie  thing  stam; 
gradually  from  a  penny  to  ten  pounds.  This  is  also  a  tax,  which 
some  instances  it  may  be  heavily  felt,  by  greatly  increasing  the  ez| 
mercantile  as  well  as  legal  proceedings,  yet,  if  moderately  imposed,  v 
**^*>41     ^^  ^^^^  public  in  general,  by  authenticating  ^instruments,  and 

"  J  it  much  more  difKcult  than  formerly  to  forge  deeds  of  an] 
since,  as  the  oiiicers  of  this  branch  of  the  revenue  vary  their  staraiM 
by  marks  perceptible  to  none  but  themselves,  a  man  that  would  ft 
oi'  king  William  s  time  must  know  and  be  able  to  counterfeit  the  sta 
date  also.  In  France  and  some  other  countries  the  duty  is  laid  on  tl 
itself,  not  on  the  instrument  in  which  it  is  contained;  (as,  with  us  1 
the  stamps  on  the  indentures,  a  tax  is  laid  by  statute  8  Anne,  c.  9,  o 
pound,  upon  every  appi*ent ice-fee,  if  it  be  50/.  or  under;  and  Is.  in 
if  it  be  a  greater  sum,)  but  this  tends  to  draw  the  subject  into  a  the 
disquisitions  and  disputes  concerning  the  nature  of  his  contract,  ai 
taxable  or  not;  in  which  the  fanners  of  flie  revenue  are  sure  to  hi 
vantage.(t')**     Our  general  method  answers  the  purposes  of  the  sti 

(')  Ibid.  »  Man.h,  1TC4.  (•)  Sp.  of  L.  b.  zUL  c  •. 

rostriitions,  shall  ho.  suhj«'ct  only  to  the  ]ioHtage  of  one  penny  ouch.  By42G 
th<*s<'  acts  arc  extended  to  tht^  mcnil)ers  of  the  united  kingdom.  It  has  \ 
that  under  these  statutes  a  Konian  Catholic  peer  m  not  entitled  to  send  orn 
free  from  postage.  Lord  Petre  r*.  Lor<l  Auckland,  po«itmaster-gcneral.  2 
131^ — Christian. 

As  commerce  and  education  increase*!,  the  charge  made  by  the  govomn 
Vi'ving  lett<'rs  I'rom  one  part  of  the  kingdom  to  another  was  felt  to  be  unnec 
with  refi-n-nce  to  tl»«*  expeiiEJe  of  conveying  and  dit^tributing  lettens  and 
time  to  lead  to  numerous  p<>tty  frau<ls  an<l  evasions  of  the  statutes  relating 
olliee.  The  result  «>f  a  long  inquiry  and  full  discussion  in  parliament  was  1 
nn'iit,  in  lS4o,  of  the  existing  system  of  a  uniform  rate,  beginning  at  on« 
inereasing  ae<»ording  to  wtMght.  The  jirivilege  of  menil>ers  of  pirliament  wa 
time  aholishe<l.  2  A  3  Viet.  c.  .V2 :  3  &  4  Viet.  c.  % :  10  A  11  Vict.  c.  85.  '. 
also  now  given  for  the  transmission  of  printed  periodical  publications  and 
at  '«till  lo\vt»r  rat«'s.  Newspapers,  whicli  were  formerly  liable  to  a  stamp  dc 
carried  free  l>y  the  post-ofH<'e,  are  now  charged  with  postage  in  lieu  of  the  abo 
duty.     Is  iV  V}  Viet.  o.  27. — Kerr. 

*■  Ft  was  detennin«Ml  so  long  ago  as  the  13  W.  III.  by  three  of  the  judgei 
of  King's  Heneh.  though  <*oiitrary  to  the  ]>ertinacious  opinion  of  lord  C.  J.! 
acti<»n  eoiiM  }»e  maintaiiH^l  against  the  postmaster-genera!  for  tlie  lowof  bt 
sent  in  letters  h\  the  post.  1  Ld.  Kavm.  (Ut).  Comvns,  100,  Ac.  A  8imil 
l»rought  agMin>t  lord  Le  IVspencer  and  Mr.  Carteret,  postmaster-general, 
the  iKiTi-liahility  of  these  otlieers  seems  as  fully  established  us  if  it  had  beei 
tiie  full  authority  of  ]»arliament.     Cowp.  754. 

For  this  reason  it  is  reeommended,  !>y  the  secretary'  of  the  post-oflSce, 
notes  and  to  send  one  half  at  a  time.    This  is  tlie  only  safe  mode  of  sendini 
&<>  tlie  Itank  would  never  ])av  the  liolder  of  that  half  wliich  had  been  fVaudulei 

Postmasters  are  hound  to  deliver  the  letters  to  tlie  inliabitanta  of  a  < 
witliin  the  usual  and  esta!)li>hed  limits  of  t)ie  town,  without  any  addition  1 
postage.     T)  Hurr.  270!).     2  Bl.  K«»p.  OOfi.     C<»wp.  1S2.— CnaisTiAN. 

^^  It  is  considere<l  a  rule  of  eoiibtruetion  of  revenue  acta,  in  ambignoa  OH 
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•n^ult*  tho  oaw  of  the  8uY)ject  much  In^tter.  The  first  inRlitution  of  tho 
•  •lutii-A  wai<i  Ky  HtHtuto  5  k  <(  W.  iind  M.  c.  21,  and  they  huvo  nince  in 
inMaiirfft  kn*«>ii  iiK'n^aKi'd  to  ten  times  their  original  amount. 

\  MXth  hnineh  is  the  duty  u|M)n  houHeH  and  wimlows.  A»  early  aH  the 
ir«t.  mention  ii*  made  in  domeHday  h(>ok  of  Hima^*  or  fua^^',  vul^rly 
1  iiin<»kt*-farthin;^;  whieh  were  paid  hy  custom  to  the  kin^  for  every 
li'V  ill  the  hou!«4*.  And  we  n*ad  tlmt  FMward  the  Hhiek  Prince,  (H<ion  after 
i.i-«><.<H'<«  ill  France,)  in  imitatifm  of  the  Kn^linh  eust<»m,  impoH4Ml  a  tax  of  a 

a|Mm  evi'r\'  hrarth  in  hin  Freneh  di)minionH.(/)  Hut  the  first  parlia- 
an-  vtahliHhnu'iit  of  it  in  Kn^land  was  hy  statute  13  &  14  ("ar.  II.  e.  10, 
••J»y  an  liereditary  revenue  of  2^.  for  every  heartli,  in  all  house's  paying  to 
■h  and  jHMir.  w:i«*  irnintt'd  to  the  kinj^  fnn'ver.  And,hy  suhsiH|uent  statutes 
11*  fiKiri*  re;:ular  :i.HM*^^ni<-nt  of  this  tux,  the  constahle  and  two  other  Hub- 
iii  iii}i:ihit:ints  uf  the  parish,  to  he  apfHtinted  yearly,  (<»r  the  sur\'eyor, 
iiilni  hy  tin*  i-n»wn.  tojrriher  with  sueh  eonstahle  or  other  pnhli<*  officer,) 
.  oiicf  ill  vvvry  'year,  enijH»wered  to  view  the  inside  of  every  r*o.>;^ 
'  in  till*  pari**h.  Hut,  uiH»n  the  n*volution,  hy  statute  1  W.  and  M.  ^ 
••  !'►,  hi*:irth-in«»iM«y  wan  declared  tc»  Ite  "not  only  a  ^n'lit  oppn'ssion  to 
""»rir -••Ft.  hut  a  had;;**  <d*  slavery  upon  the  whole  jMMiple,  ex]H)sin^  every 
«  hiiii-«'  t<i  he  4-iitcri'd  into,  and  scan-hcd  at  plea^turi*,  hy  ])ersons  unknown 
rQ::ihd  thrn-ftiiv.  to  rrcct  a  lastiit;^  rnoiiiinii'iit  of  their  majesties'  ^oiHlnesrt 
m-  hull**!'  in  the  kiiii^diiin,  the  duty  of  hearth-money  was  taken  away  and 
*\u'*\"  Tlii'4  ni<>iiiiiiu>iit  of  ^oodneHs  remains  umon;;  us  to  this  <iay:  hut 
ir»*|N-»t  I  if  it  wa«*  somewhat  liarkeiied,  when  in  six  years  arterwanis,  hy 
l**  7  \V.  III.  c.  H.  a  tax  was  laid  upon  all  houses  (ex<'ei»t  c<»tta^es)  of  2^., 
s'lvaiiieil  to  :l<„  f»r  ^lnnu^n,  and  a  tax  also  upon  all  winilows,  if  they  ex- 
M  niiu*.  in  siirh  hou»»e.  Which  rates  have  Ik'cii  from  time  to  time.  ^)  varie<l, 
:  iMw  I'Xtenili-d  to  all  windows  exeeedin;j  six:  and  jxiwer  is  ;^iven  to  sur- 
r«.  a|i|itiiTjti'd  hv  the  crown,  to  inspect  the  outside  of  houses,  and  also  to 
thriMi'h  aiiv  IniiiHf  two  <iavs  in  the  vear,  into  anv  court  <>r  vanl,  io  inspect 
wriimxH  there      A   iiew  dutv  from  *>»/.  to  Ix.  in  the  ]M)und.  was  also  im- 

I  ^'V  -fatuTeH  I*^  (ifo.  III.  c.  2«»,  anil  ll*  (Jeo.  III.  c.  .V.».  on  everv  dwellini'- 
•■  !!i*i:i!"/«  •].  toi;««ther  wiili  the  otlici's  an'l  iranleiis  therewith  occupied: 
'''l'i*\.  :i-  well  as  the  foniuT,  is  under  the  direction  of  the  commi-situiers 
■"■  !:i!i'l  tax. 

II  Viv  -•■% furh  hraiieh  of  the  ex traop Unary  perpetual  n» venue  is  a  ciuty 
1  ;■-.■'.;.■. //I  r'.»r  every  mah' servant  r<>tained  or  empl«»yed  in  the  several 
•'  -•«  ojM  •  >tii  al!y  nieiitiiined  in  the  ai-t  of  parliament.  a!i<l  which  almost 
''■"^  '■■  :t  iihiviT«»alit y,  except  such  as  are  employed  in  hushandry,  tnide, 
5'i::'.i.  tiip  -  This  wa^  inipuscd  !»y  statute  17  <ieo.  III.  e.  C^l*,  ainefided  hy 
■"  III  '    .'•'.».  and  is  under  the  manai^enu'iit  of  the  c«»mmissioncrs  of^  the 

•■I  wiii'h'vv  tax  *♦ 

''1  \u  i-jhili  hraneh  is  the  dutvari-in-:  froiu  li<*enses  to  ha<*knev  coaches 
'"•»!r^  in  L"ii»i«'ii  and  the  parts  adjacent.  In  Iim4  two  hundred  hackney 
'*"'  ^-ri-  alh»\viii  within  LoihIoh,  Westminster,  and  six  miles  nnind.  under 
''^••ti'iM  ,.t  the  eiiiirt  of  aldermen.:  A  )  \\y  .statute  1:5  &  14  <'ar.  II.  e.  2, 
' '»•»  tri-.I  Wire  liieTi'icd;  and  the  money  arisiinr  then*hy  was  a]»plied  ti>  n»- 
'-'  ''i-  -tp'!  f-.  .  •  This  numlM'r  was  incrcast-d  to  M-ven  hundred  hy  statute 
^^' 1  M  c   *JJ,  and  the  duties  veste«l  in  the  crown:  and  hv  statute  l*  Anne, 


'.•*■••    II  •!«;....  II    c  22     ::({•«■  111.  r.         (•..lom.  J.iir.  U  Fi'K  U<^>1. 

•  •  i   .      > 


'■'  »'!••  rfVi'iHP*.  T!ii«»  nih»  i*  aprei'iihlf*  tn  jr«»«»«l  jM»]i«*y  and  tne  fiiiMie  int»Tt**t«i; 
■■^"^  I  TKat.  wliL«h  fiMv  Jm-  n'lriinh'd  ns  estahli^h*-*!  law,  no  one  eaii  evrr  \h*  ••aid  to 
*"  'i»i'l  to  /iilv.iiitai:«>  in  our  «*«iurt»*. — <*iiiii«Ti  ih. 

J^^vf.-l  i.x  4*<tfo.  IFI.e.  :.:»  iind  .VJU.'o.  III.  C.9X  nnd  reiluoetl  tn  it»  prwont 
'•*  «»•••  41  •:.,».  IV.  r.  11.     Hv  th«-  4  A  .•»  W.  IV.  c.  7J.  i  3,  for  male  tenranU  under 


^^  )«tfi  of  Age  no  duty  i*  |inid. — Stbv.%kt. 
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e.  28,  and  other  subrtcqueiu  statutes  for  their  govemment,(y)  there  are  now* 
thousand  licensed  couches  and  four  hundred  chulra.  This  revenue  i&  governed 
^o.>..-|  by  conimis8iunei*s  of  its  own,  and  *is,  in  tinith,  a  bcuelit  to  the  subject; 
'  "  ^  as  the  expense  of  it  is  felt  by  no  individual,  and  its  necessary  n-gdfr  j 
tions  have  established  a  competent  jurisdiction^  whereby  a  very  refractor}*  net 
of  men  may  be  kept  in  some  tolerable  order.  , 

IX.  The  ninth  and  last  branch  of  the  kini^'s  extraordinary  perpetual  reveoM  | 
is  the  duty  upon  oiiices  and  pensions;  consisting  in  an  annual  payment  of  U.  i 
in  the  pound  (over  and  above  all  other  duties)(A')  out  of  all  salaries,  ftiei|  1 
and  perquisites,  of  oHices  and  pensions  payable  by  the  crown,  czccedlDg  j 
the  value  of  lUO/.  per  annum.  This  highly  popular  taxation  was  imposed  Ij  ; 
statute  31  Geo.  II.  c.  22,  and  is  under  the  direction  of  the  commissioners  of  tbt  \ 
land-tux. 

The  clear  net  produce  of  these  several  bi*anchcs  of  the  revenue,  after  aS^ 
charges  of  collecting  and  management  paid,  amounts  at  present  annually  to 
about  seven  millions  and  three-quart  era  sterling;  besides  more  than  two  mil- 
lions and  a  quarter  raised  by  the  land  and  malt  tax.  How  these  immense  tioins 
are  appropriated  is  next  to  be  considered.  And  this  is,  first  and  principally,  to 
tiie  payment  of  the  interest  of  the  national  debts. 

In  order  to  take  a  clear  and  comprehensive  view  of  the  nature  of  this  nationil 
debt,  it  must  lirst  be  premised,  that  after  the  i*evolution,  when  our  new  i-on- 
nections  with  Kurope  introduced  a  new  system  of  foreign  politics,  the  expeiuei  I 
of  the  nation,  not  only  in  settling  the  new  establishment,  but  in  maintaining  I 
long  \vars,  as  principals,  on  the  continent,  for  the  security  of  the  Dutch  bairieri  I 
reducing  the  I'rench  monarchy,  settling  the  Spanish  succession,  supporting  tk 
house  of  Austria,  maintaining  the  liberties  ot  the  Germanic  body,  and  oUmt 
])urposes,  increased  to  an  unusual  degree:  insomuch  that  it  was  not  thoncht 
a<lvisable  to  i^aise  all  tlie  expenses  of  any  one  year  by  taxes  to  bo  levied  witnii 
that  year,  lest  the  unaccustomed  weight  of  them  sliould  create  munnui 
among  the  people.  It  was  therefore  the  policy  of  the  times  to  anticipste  tht 
I'evenues  of  their  j)0sterily,  by  borrowing  immense  sums  for  the  current  serrict 
of  the  state,  and  to  lay  no  more  taxes  u])on  the  subject  than  would  soiBccttf 
pay  the  annual  interest  of  the  sums  so  borrowed:  by  this  means  conT«niig 
*:).>->' 1  *t;he  ])ri!icipal  debt  into  a  new  species  of  property,  transferable  fim 
*  "^  ^  one  man  to  another  at  any  time  and  in  any  quantity;  a  system  wkick 
seems  to  have  had  its  original  in  the  state  of  Florence,  A.D.  1344:  which  gorcn- 
ment  then  owed  about  00,000/.  sterling:  and,  being  unable  to  pay  it,  fonDcl 
tlie  principal  into  an  aggregate  sum,  called  metaphorically  a  mount  or  ftaiii,tki 
shares  whereof  were  transferable  like  our  stocks,  with  interest  at  five  pertaLi 
tlie  prices  varying  acconling  to  the  exigencies  of  the  state.(Q  This  policy  of  tb 
English  parliament  laid  the  foundation  of  what  is  called  the  national  debt:  tea 
few  long  annuities  created  in  the  ivign  of  Charles  11.  ^vill  hardly  deeerwthtt 
name.  And  the  exam]>le  then  set  has  been  so  closely  followed  durins  the  lo^g 
ware  in  the  reign  of  queen  Anne,  and  since,  that  the  capital  of  the  national  dekc 
(funded  and  unfunded)  amounted  at  the  close  of  the  session  in  Juno,  1777,toibort 
an  hundred  and  thirty-six  millions:^  to  pay  the  interest  of  which,  togeckr 

(J)  10  Anno.  c.  l!«.  j^  Ifi'i.    12  (»•«•  I.  r.  1.').    7  (mil  HI.  c.  thi>  dvlita  ou  Um  civil  liat,  by  ■tatatw  7  0«aI.«.l,cSs 

41.     liMmi.  III.  c.U.    lliji-ii.  ill.  c. -Jl.  •^<.    IJCtit.  in.  11  (mi>.  I.  c.  17,  Hud  13  (kti.  1.  c.  2.    Tim 

c.  4'>.  rh.-irp-*!  on  tlii*  pMltralar  tend,  to  aol  etai 

i*>  rrcviiinM  ti>  tliU.  n  (liilm-tinn  of  t'-i.  tn  tli«>  pi^iml  wiui  lutrt  uftlio  natiuiMl  debC 
chiirK*'*!  «>n  .ill  |n  n-<i(iiis  anil  .innintii-i.  :in<l  hU  i*:il.ir !<>••.  fif^,         (h  i*rt,  tfmpftrr,  j^n*  $pe^  pf9  <Wiwnrf%  wk 

Mi\l  M..i;>-K  iif  ,ill  ftlii-i-!*  I  if  |init)t  ur  iiit'il  l-y  i>r  i|iri\>'il  fmm  pntium  utntK  auyetcii.  ArrtiilL    8m  Mod.  Cl 

till-  cn«wn.  in  unhT  t««  piy  Ih--  ini'-n"<t  iittlir  ntr  i»f  thntj  llii. 
jirr  tynt.Km  taiv  uiillion.  v^hirh  w.u«  r.tiM<<l  itir  tliM.-L.incti>K 


^'llio  national  ilobt  in  IToo,  ])ri.'viou8  to  the  French  war,  was  72,289,0(NNL ;  iBtcifrt, 

In  January,  ITT'),  hefoiv  tlie  Aiiioriran  war,  it  was  123,964,000/. ;  interest,  4,41l,0M 
In  ITSO,  pn'vious  to  which  the  whole  <U*ht  of  the  hist  wur  was  not  fUnded.  it  w 
2:5'.).ir>4,(MX>/.:  inti'it'st,  U.-JTr^JKHi/.     Exclu>ive  of  a  eui)itttl  of  1,991.000/.  granted  by  fW- 
liainent  to  the  American  loyalist:*,  ns  a  compensation  for  their  loss  of  property.  'Biirf 
Exam.  10. — Chitty. 
The  capital  of  the  national  deht  (funded  and  unfunded)  amounted  at  the  doN  of  thi 
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riiain  anniiitii*s  for  livoH  unci  years,  and  tlic  chiirgefl  of  management, 
III;;  aiiiiualiy  to  upwunin  of  four  mil  lions  a  nil  threu-^^iiarterH,  the  extra- 
y    n'v«'niii'»   jii««t    now   oniinu'ruteil  <  except in«;  only  the   land-tax   and 

malt-tax)  an*  in  tlio  tirst  place  mort^u;;i'd,  and  made  pi*r|K'timl  by  ]>ar- 
IVqtotuai,  1  ^ay;  hut  still  riMKvnuihlc  l)\;  the  same  authority  that  im- 
lu'Mi:  which,  if  it  at  any  time  can  pay  otf  tlie  capital,  will  abolish  thoso 
kiiifh  an*  nii*H*<l  to  di?«4'har;Xc  the  interest. 

Ill-  niean<«  the  ipianlity  of  pro|K*rty  in  the  kinplcHU  is  greatly  increased 
.  •-•impanel  witli  tanner  times;  yet,  if  we  coolly  consider  it,  not  at  all  in- 
i  in  ri'ality.  We  nuiy  Inmsi  of  lar^e  fi»rtunes,  and  quant itien  of  money  in 
•U.  Hut  where d<M'>  this  money  exist?  It  exi^lN  only  in  name,  in  pa|»er, 
[ii-  faiili.  in  iiarliameiitarv  securitv;  and  that  is  undoubte4llv  suttit'ient 

eri*«lil*»rs  of  the  puMi<*  t<»  rely  on.  But  then  what  is  the  pledge  which 
I'lie  I'aith  ha^  |i;iwfietl  fi>r  the  security  of  these  debts y  The  lan<l,  the 
ind  the  pen«i»nal  industry  f>f  the  subject;  from  which  the  m<mey  mu?«t 
iiai  -iippIicH  I  lie  ".rvenil  taxes.  In  these,  therefore,  and  thesi*  only,  tho 
:y  i»f  till*  publi<*  'creditor*  does  really  and  iiitrin>i<*ally  exist ;  and  r*«>.>^ 
-•»•■  tin-  lunil.  the  trade,  and  the  |K»rsoiial  industry  of  individuals,  *■ 
li.ni-iicd  in  their  tnn*  value  just  so  much  as  th«'y  an*  i»liMl^e<l  to  answer. 

if me  am«Mint>  \**  1(K*/.  yr  timtuiit^ iiwd  li<*  is  mi  tar  intlebted  to  R  that  lie 

iin  .'»<►'.  /"T  >it»nufi*  tor  his  interest ;  one-lullf  of  the  value  of  A.'s  pn»jK»rly 
•ffn-e«i  lo  H.  the  cn'ilit«»r.  The  cri»<litor's  pro|K'rty  exists  in  the  «lcmand 
be  ha*«  u|Hin   the  <lebror,  and  nowheri*  clsi^ ;  and  the  debtor  is  only  a 

to  bin  (Mvilitor  for  (»n<--lialf  of  the  value  of  bi^  income.  In  short,  the 
:v  <•!'  a  creditor  of  the  public  c«uisists  in  a  certain  ]Mirtion  of  the  national 
)ty  b«t\\  hiucli  ihereft'vn*  he  is  the  richer,  by  so  much  the  nation,  which 
M—e  taxe-,  !■•  the  iMMirer.** 


'.»*•  (.1  ii|>w:ipU  nf  *i'Vi'Ii  )iundr«"l  and  •»rv«'iity-fiv»*  nnllii»n!«:  and  th#»  intfn'?«t  iind 
rj<-  •  t  iii.iii.iL'*'iiii'iit  !••  iijiuanU  of  twi>iity->i>vi>n  niillion-  :iii«l  a  h.ilt*.  —  Kkkk. 
•  .i\'»".  ••M'iii'-'»ii-.  ii<*nitii  irnli-fil  ti)  •^iippnoi*  that  tli**  pmjMTty  nf  tht»  kinploin 
.i^.ij  i\  ii.ttioii.il  «l«4it-  •'«intr.irt«*il  in  eiiii-i*«|iitMi<'«*  ot'  ili**  ••xpfU'M'- <»!'  war.  tin 
rri:-..  t'l,"  |>riit«i|<.il  <it  tlifil«-lit  i**  thi>  t'\;it  t  aiiiniiiit  ot  tlif  |>r<>piTt>  uhit-h  tlit> 
it.t-  ^"-r  Tr<>;ii  it«  i-.ipitai  ti*r*'v«T.  Tlit*  Anit'iiciii  war  «'o^t  tlu*  iiatii>ii  llii  iiiilli«in- 
.  .ir<l  tiM-  •  tl'i-t  i*  |>r*-('i*i>'l\  flu*  ^anii*  a>  it'  >*"*  iiuk'Ii  nf  it<*  wimIiIi  anil  trt')i.F»ur>*  in 
At'f.  '■.  >:ii.  .iiiiiiiunitiim in,  Ac.  liad  Im^*ii  mllci-itHl  toi^ftlifr  an<l  tlipuvn  iiitu 

^•-•..•Ito  :•!»■  li»*«  aci-ruin;;  fiinn  tl»»' df^truriiim  «>t"  moiy  •»!"  it**  ni«wt  pr'nhMivf 

\V:*.ii  tli;-  |.r«»|Mrty  i«*  ii>iioum<-i|.  it  nt-vfr  ran  Im«  ri»iiirv«Ml.  tliou/;h  in«lu-try  anil 
i*.  .!•  iriiff  and  ai  •uiiinliito  n«'n-  <<>ti>if.«>.  Surii  a  •«up|ily  l»y  lit*  nitMl«*4it'  t.t.xatinn 
,  \.t  r  .-.ii  ii*'vi«fii  iiiiiiti  111*  i>iill,>i>t«'d  lit  iiiMi*.  witinait  ••\haU'«tin^  tin'  palifiii't* 
l'tr.:i>»-  "1  i)i-  {••"•pbv  I^iit  liy  tlit*  iiittliiMl  nl' tiniiliut:.  thf  >uKiiH*t'«  an*  induciil 
."-•  'J. a!  tli'ii  -ut!'»Tii»L' i"H-i-t-*  nu\\  in  tin*  ii;nnifnt  i»!th«*  mmiIv  inter»'>t  ot'thi- 
••  ^^.i-t*-.  Thf  niiii  !•<  iitMi|>I«'t«Hl  iM't'iiri*  thi'  iiitfii-^t  fi»iiitiirnrt>'*.  iiii<l  that  i<»  paiil 
•t.kt.  •:!  t«>  Ttit>  iiatMii.  aM«l  rt'tiiruH  l»ii«'k  t<i  it<*  l'i»i-iin-r  rlianufl  an<l  rirculation :  like 
»•  lit  a  t'-ijni^-f iirirt.  IpiWi-vt-r  thi'y  may  Im«  nk<.«isi  finm  niif  -iiili*  to  tin*  i»lli»»r,  tlh-ir 

1  •(i.iiitiT)  witliiii  til iirt  i-Miitiiiu*'  till*  <i.inH*.     Tl \ti.iva;;aiii*o  nt  iiiilivi«hlaU 

*i^  -»!,:.•• -!'*'i  ill'"  "^-t'-m  ••!  tiimlin;;  piiMii'  •lfl»t'».    Win  n  a  ni.ni  <*annot  sali-ty  thf 
.•:••  •i--:ii.tii'i-»  "\'  111-  «-ri''ii(i>!'.  it  i-*  an  •■l»vi(»U'*  •'\]i4Hii«>i)t  !••  ^iv«*  liini  a  |in>iiii'<-tirv 

T  1'.    !i;!:k  .it  .1  !u;iiM<  <i.i\ .  with  iiit«  ic-t   t<»|-  tin- tint**:  aii«L  it   tlii.o  i-o  an  ;L-^i::naMt* 

■  rij  I'  ri,.-  I  !t-|.;.it  iha\  I itaMfil  \,t  pfi'-nailf  .iiiiitli*T  (••  .i«l\.in<'t'  him  (hi-  |>rin- 

r   1  ••'-  -Viii-i  III  I.  -  ]il.H-i-.  it  i"  t'X.u-tly  -iiiiilar  t»»  tin*  ih-Kt-  nr  -I'l'uriti*'"  nt"  t:i»\«*!n- 

T.  .  •  r  V'l  .t  :ri  .•■  ?M-:al  iln-v  aif  n-'i  |»a>.il'li-  at  jii\  ih  tinii**  lim**.  All  •i»*l"t-.  wli«'n 
:•  :■  I.I  kiu.  •■■•Ill  ;ii  j.iil-l.'-  an>l  pi  iviitf.  ari*  ««-ila;ii  *\  iih"M«f  "1  thf  w.i-ti*  .up!  fi»M- 
!.•'<••  'iiii>  h  ]'-|<fit\ .  whiili  iiiilliiii:'  iMii  r'-titi**.  thi'Ujh  lVui:.dit\  ami  iii<lii'«l!y 
.  .  .*.  :hi-  tuturi  .  •  1. -i  ■  jUi'iii  •*'..  WinMi  :i  ih-hl  i- ••Miiraitfil.  a  111  ill  i*  ii«»t  rii'h»T 
',.*  *  :'.  Iif  ■•\ii--.  <.n.>  liMi>iir«'<I  |Hiiiii<U.  aiMl  ]*.\\  int«Mi-"t  t''>r  it.  h«»  i-  in  n«*  il*-}*!*  •' 
li".  iij  :ii  ••ui.  hniMli*-*!   |M>iiii(U  tri'in  whii'li  h»*  rr*'i*ivi»-  th»'  *juih*  intfr«'-t.  an«l 

■  .  i  i.ar^'i-  tli»-  •{•-hi  :  hut  pri'liahly.  it"  hi*  ili"-*  *ii.  hi>  will  fofl  him-i-It'  m-'ii* 
I*  :•  ii'.-i  :ii'ii-pi-ii'I'-ht.  aiiil  will  timl  hi-  I'lfitit  hi::h**r  it'  hi-  i'i-i-.i-i<i|i-  -hmild 
.1.,  !..  Uirr«'W  in  tiituu*.    Si»  it  i*  with  ^imvitiiiiii'IiI- :  whfn  th**  d«'ht  i-  i niitrarti'd, 

III   ?!•■%  -ifii!.  tli<-  tiii-i^lii**!'  i- ihiiii',  llif  ih-*  hjVk'i'  I't   th«*  d«-ht   i-.iii  .iil<l  iMthiii;; 

rii|'.ir»ii\>*l\     i:iiiiii*«Iiat«*ly  t«i  till*  <«t(H-k  i>r  t-apilal  lit*  thi*  iiati«in.    I^ut  Vi't  thi'«o 

It.!  .Tii-«-«|Uin' •-  »'u\  be  ex|H"ctrd  from  it,  \u.:  Irem  the  aUiliUi>n  ••!  t.ixi-  U|ion 
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The  only  advantage  that  can  result  to  a  nation  from  the  public  dcbt^K  is  tht 
increase  of  circulation,  bj  multiplying  the  cash  of  the  kingdom,  and  creating! 
new  species  of  currency,  assignable  at  any  time  and  in  any  quantity ;  alwaji 
therefore  ready  to  be  employed  in  any  beneficial  undertaking,  by  means  of  tha  i 
its  transfemble  quality,  and  ^^et  producing  some  profit  even  when  it  lies  idk 
and  unemployed.  A  certain  proportion  of  debt  seems  therefore  to  be  hi^y 
Useful  to  a  trading  people ;  but  what  that  proportion  is,  it  is  not  for  me  to  detoi- 
mine.  Thus  much  is  indisputably  certain,  that  the  present  magnitude  of  ov 
national  encumbrances  very  tar  exceeds  all  calculations  of  commercial  beMfit, 
and  is  productive  of  the  greatest  inconveniences.  For,  first/  the  enonnoM 
taxes  that  are  raised  upon  the  necessaries  of  life  for  the  payment  of  the  inteitil 
of  this  debt,  are  a  hurt  both  to  trade  and  manufactures,  by  raising  the  price  ai 
well  of  the  aitificer's  subsistence  as  of  the  raw  material,  and  of  cournif,  in  a 
much  gi*eater  proportion,  the  j)nce  of  the  commodity  itself.  Nay,  the  veiy  ii- 
crease  of  paper  circulation  itself,  when  ext<^nded  beyond  what  is  requisite  fir 
commerce  or  foreign  exchange,  has  a  natural  tendency  to  increase  the  price  of 
pi*ovisions  as  well  as  of  all  otlier  merchandise.  For,  as  its  effect  is  to  multqilj' 
the  cash  of  the  kingdom,  and  this  to  such  an  extent  that  much  must  remain  uk 

*3*>01  *-^^*P^<'y^^»  ^^^"^  ^'*'**^^  (which  is  the  *universal  measure  of  the  re*j)ertifi 
"^  J  values  of  all   other  c<»mmodities)  must   necessarily  sink   in  its  owi 
value,(w<)  and  eveiy  thing  grow' comparatively  dearer.    Secondly,  if  {Mrt  of  ito 
debt  he  owing  to  foreigners,  either  they  draw  out  of  the  kingdom  anuiudJji 
consi4lerable  quantity  of  specie  for  the  interest,  or  else  it  is  made  an  argumol 
to  grant  them  unreasonable  privileges,  in  order  to  induc*e  them  to  reside  Jmnl 
Thirdly,  if  the  whole  he  owing  to  suhjects  only,  it  is  then  chamng  the  actiii 
and  industrious  subject,  who  ])ays  his  share  of  th<!  taxes,  to  maintain  the  ii^ 
lent  and  idle  creditor  who  receives  them.     Lastly,  and  principally,  it  wette 
the  internal  strength  of  a  state,  by  anticipating  those  resources  which  aboiil 
bo  reserved  to  defend  it  in  case  of  necessity.*'     The  interest  we  now  pay  for«« 

(*»>  See  pn|^  27d. 


•a 


candlos.  soap,  salt,  boor,  an<l  upon  a  melancholy  catalogue  of  the  neccManr  artidaif 
lite,  taxes  whidi  take  froTii  those  who  have  nothing  to  xpare,  the  price  of  UboormH 
he  loweriKl.  luanut'aetuivs  would  flourish  with  renewed  vigour,  the  minds  of  tli«  ptfll 
would  be  eheertMl.  and  the  natir)n  would  again  have  credit  and  Fpirit  to  meetiuaii 
f'orniidable  enemies,  and  to  repel  and  resent  both  ir\jury  and  insult.     All  themtiwrf 
Euro]ie  have  learned  from  t«ueii  dear-bought  ex])erience  that  poverty  and  miammitl 
inevitable  eonseiiueiKres  of  war,  as  t<i  give  us  reason  to  hof»e  that  the  lives  and  pnpc^ 
of  mankind  will  not  in  future  be  dissi]>ated  with  the  profusion  and  wantonnaioiba' 
times. — Christian. 

*'Tlie  last  is  eertainly  a  serious  and  unanswerable  objection  to  the  incTBUBrf" 
national  <lebt :  but  the  three  first  objections  made  by  the  lf>amed  judge  do  not iwaji 
I>e  v(>ry  satisfactory.  It  is  not  clear  that  it  is  an  evil  that  things  should  growBiMB4 
dear  in  proi>ortion  to  the  increase  of  specie,  or  the  medium  of  commerce;  fi*^  J  >  •  - 
still  retain  their  relative  or  coniparativt*  values  with  each  other.  Dr.  Adam  fi*!* ■  J  *:q 
ably  shown  the  benefit  which  a  country  derives  from  substituting  any  chespirt*"''  F-  •  i 
gold  and  silver.  The  cons«'(jucni*e  is,  that  the  precious  metals  do  not  beooiB***  ■ ''  ar 
value:  or,  if  so,  it  is  but  in  a  small  degree;  V»ut  they  are  carried  to  a  foreign  miA*^*  |«. 
bring  back  an  increase  of  capital  to  the  country.  If  one  million  pounds'  worthrfFjP* 
or  shells,  would  answ<*r  as  well  to  settle  accounts,  go  to  market,  and  would  iy^*U 
purjMisos  of  goM  and  silver,  whilst  these  ]»reser\'e«l  their  price  abroad,  and,  if  W**jJ  ^^ 
of  this  country  at  ]>resent  amount  to  thirty  millions,  we  should  gain  whttw*^j^  |"J"^' 
lent  to  twenty-nine  millions  by  the  sul»stitution.  But  the  paper  security  W^J"  J  1'" 
the  nutional  debt  is  little  used  in  ]»ayments,  or  as  0 medium  of  commeroe»  lik«  ■*" 
exchange.  j^ 

As  to  the  second  oljjection,  foreigners  can  only  take  away  the  interest  of  BX*?*^  _,. 
they  have  actually  brought   into  the  country,  and  which,  it  must  be  |S««UW"'       p'.^, 
mercliants  are  deriving  as  great  a  ben<'fit  fmin.  and  proltably  much  greater. 

With  regani  to  the  third  objection,  I  cannot  think  it  sound  discretion  ev* *••  ^  W'*^:: 
invidious  distinction  between  those  who  pay  and  those  who  receive  the  ^^jfgU  |^a^ 
treat  the  latter  with  coiit<'m])t.      It  cannot   be  supitosod  that  i»    ertywiU  t"*     t* 
accumulated  by  idh-ness  and  indolence  :  and  he  surely  doser%'es  the  wBrtof  Wi^^fS 
who,  in  disitosing  of  the  fruits  of  his  industry,  prefers  the  funds 
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m  iMttrij  MiiBc  to  maintain  ray  war  that  anr  national  mMivea 
.  And  if  our  anoestoiv  in  king  William'a  time  had  annually  paid, 
lir  axigancies  lasted^  even  a  leas  aam  than  we  now  annnalljr  raise 
eeoaata,  they  woald  in  the  time  of  war  hare  borne  no  greater 
they  have  bequeathed  to  and  settled  upon  their  poeterity  m  time 
might  have  bieen  eased  the  instant  the  exigence  was  over, 
live  produces  of  the  several  taxes  before  mentioned  were  originally 
distinct  fhnds ;  beinir  securities  for  the  sums  advanced  on  each 
nd  lor  them  only.  But  at  kst  it  became  necessary,  in  order  to 
m»  as  they  multiplied  yearly,  to  reduce  the  number  of  these  sepa> 
r  uniting  and  blending  them  together;  superadding  the  Ihith  of 
r  the  general  security  of  the  whole.  So  that  there  are  now  only 
Ihnds  of  any  account,  the  aggregate  ftind,  and  the  general  ihnd,  so 
ich  union  and  addition ;  and  the  South  S$a  Aind,  being  the  produce 
appropriated  to  pay  the  interest  of  such  part  of  the  national  debt 
ced  by  that  company  and  its  annuitants.  Whereby  the  separate 
were  thus  united,  are  become  mutual  securities  for  each  other; 
)  produce  of  them,  thus  aggregated,  liable  to  pay  such  interest  or 
rere  ^formerly  charged  upon  each  distinct  fhnd;  the  fiuth  r«o«A 
turo  lieing  moreover  engaged  to  supply  any  casual  de»    ^  ^^ 

IS,  ezciHos,  and  other  taxes,  which  are  to  support  these  ftands,  de- 
I  oontingi*iicii*ri,  upon  exports,  imports,  and  consumptions,  must 
)  of  a  ver}'  uncertain  amount ;  but  though  some  of  them  have 
ductive,  and  others  deficient,  the  sum  totM  hath  always  been  con- 
«  than  was  sufficient  to  answer  the  charge  upon  them.  The  sur- 
•re  of  the  three  great  national  fhnds,  the  aggregate,  general,  and 
ds,  over  and  above  Uie  interest  and  annuities  charged  upon  them, 
>y  statute  3  Geo.  I.  c.  7,  to  be  carried  together,  and  to  attend  the 
pariiainent ;  and  are  uouully  dcnominatea  the«fiii(riii^  fund,  because 
tiniNj  to  »<iiik  uikI  lower  the  national  debt.  To  this  have  been  since 
»ther  entire  <iiitieH,  grante<i  in  Hulwoqucnt  years;  and  the  annual 
e  sums  borrowed  on  their  respective  creuits  is  charged  on  and 
f  the  pnxiiiee  of  the  Hi'iikin^  fund.  However,  the  net  surpluses 
lAor  all  dedtictions  paid,  amount  annually  to  a  very  considerable 
the  interest  on  the  national  debt  has  l)cen  at  several  times  reduced, 
nt  of  tlie  proprietors,  who  had  their  option  either  to  lower  their 
paid  their  pnnei|ml,)  the  savings  fnim  the  appropriated  revenues 
h  to  be  extremely  hirge.  This  sinking  fund  is  tne  last  resort  of 
ts  only  iIoineHtie  resource  on  which  must  chiefly  depend  all  the 

entertain  of  ever  (lis<*hurging  or  moilerating  our  encumbrance. 

the  prudent  unrl  steuily  application  of  the  large  sums  now  arising 
1,  is  a  |H»int  of  the  utmost  importance,  and  well  worthy  the  serious 
larliament ;  which  was  therebv  enabled,  in  the  year  17G5,  to  reduce 
llions  sterling  of  the  public  debt;  and  several  additional  millions 
needing  yearM,«* 

h  confidence,  the  nation  would  noon  be  reduced  to  a  state  of  bankruptcy 

lirriAX. 

Wo.  III.c.  21.  jiarliament  vented  one  million  annuallj  in  commiimloners 
on  of  the  mitioniil  <lt>bt ;  sn<l  the*  art  iirovided  that  when  the  annual 
\i9  xncTf^t^f^X  by  tho  in  tercet  of  the  utot'k  fmrchated  to  four  million*,  the 
d  DO  lon^r  b<*  i>aid  u|»on  the  redeemed  stock,  and  that  the  ninkinf  ftmd 
>r  arrurnuliftte.  And  bv  the  32 Geo.  HI.  c.  &5,  when  the  dividemU  nhnuld 
m  millionii,  exehiHive  of  the  annual  immt,  there  should  be  no  further 
And  it  wan  provided,  that  upon  all  future  loans  which  were  not  to  be 
fortr-fire  veiuv.  one  ]>er  cvnx,  iihould  be  annually  appropriated  to  their 
the  33  t W  III.  r.  22.  an  ailditional  immt  of  200.00(V:  waa  made  for  the 
fhicfa  ham  Bince  lieen  annuallv  renewed. 

[II.  e.  71  repeaU  to  much  of'the  2«*»  Geo.  III.  and  S2  Geo.  III.  ^  fixed  a 
vmnlation  of  the  »inking  fUnd,  and  consolidates  the  ftindi  provided  by 
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But;  before  an}*  part  of  the  Aggregate  fund  (the  snrplusies  whereof  are  out 
^ooi  1     of  the  chief  ingredients  that  fonn  the  Hinking  *fund)  can  be  applied  to 
J     diminish  the  principal  of  the  public  debt,  it  stands  mortgaged  by  r^^'^^- 


ment  to  raise  an  annual  8uni  lor  the  niaintenance  of  the  king^s  houiwhold  and  tki  : 
civil  list.  For  this  purpose,  in  the  late  reigns,  the  produce  of  certain  branchci 
of  the  excise  and  customs,  the  iH)st-of!ice,  the  duty  on  wine  licences,  the  rev» 
nues  of  the  ixMnaining  cniwn  lands,  the  proiits  arising  lV*om  courts  of  ju»tiee,  ; 
(which  articles  include  all  the  hcreditaiy  revenues  of  the  crown,)  and  altioa 
clear  ainiuity  of  120,000/.  in  money,  were  settled  on  the  king  for  life,  for  tht 
su])iM>rt  of  iiis  majesty's  household,  and  the  honour  and  dignity  of  the  erowa. 
And,  as  the  amount  of  these  several  branches  was  uncertain,  (though  in  the  lail 
reign  tiiey  were  computed  to  have  sometimes  raised  almost  a  million,)  if  iImj 
did  not  arise  annually  to  800,000/.  the  parliament  engaged  to  make  up  the  dt- 
ticiency.  But  his  pi*esent  majesty  having,  soon  aA;er  liis  accession,  8ponti> 
neonsly  signified  his  consent  that  his  own  hereditary  revenues  might  be  no  di»* 
posed  of  as  might  best  conduce  to  the  utility  and  satisfaction  of  the  public;  and 
having  graciously  accepted  the  limited  sum  of  800,000/.  per  annum  tor  the  n^ 
])ort  of  liis  civil  list,  the  said  hereditary  and  other  revenues  were  carried  intt 
and  made  a  part  of  the  aggregate  fund,  and  the  aggregate  fund  was  cliar;ged(i) 
with  the  payment  of  the  whole  annuity  to  the  crown  of  800,000/.,  which,  bei^ 
found  insufficient,  was  increased  in  1777  to  900,000/.  per  annvm.  Hereby  tki 
i*evenues  themselves,  being  put  under  the  same  care  and  management  as  tki 
other  branches  of  the  public  patrimony,  produce  more,  and  are  better  eolleclci 
than  heretofore  ;  and  the  public  is  still  a  gainer  of  near  100,000/.  per  annum  kf 
this  disinterested  conduct  of  his  majesty.  The  civil  list,  thus  liquidated,  1^ 
get  her  with  the  four  millions  and  three-quarters  interest  of  the  national  Mi, 
and  more  than  two  millions  produced  from  the  sinking  fund,  make  up  thewm 
millions  and  three-quai'tei'S  j>er  annumy  net  money,  which  were  before  stated  li 
be  the  annual  produce  of  our  perpetual  taxes;  besides  the  immense^  thoo^n- 
certain,  sums  arising  from  the  annual  taxes  on  land  and  malt,  but  whidiata 

(•)SUt.  IGei).  Ill.c.  1. 

each  act,  and  states  that,  by  the  acoumulation  of  that  joint  fund,  the  whole  national  dill 
may  hr  r<.Ml(HMn«Hl  in  tbrty-five  years. 

<)n  the  1st  of  tVbruarv,  1808,  thti  commissioners,  by  those  funds,  had  redeemed  pflhi 
national  dt-bt  V2.1/XilM)2l. 

And  li'oni  the  dividends  an<l  the  annual  allowance  from  the  statutes  aboTerefemdli 
they  had  an  annual  in<'omo  for  the  further  re<hiction  of  0,iU2,392/. — CHKmu!!. 

Sucli  was  the  state  of  the  sinking  fund  in  li<V^>,  when  Mr.  Christian  paUiaM  la 
csliiion  of  lilackstono's  < 'ommontarios.  There  is  a  fallacy,  however,  in  the  hiito^of 
this  fund  whidi  must  not  pass  unnoticed.  In  the  absence  of  information  totbeco^ 
trary,  it  would  1m'  ]>rosunitMl  that  this  fund  was  a  real  surplus  annually  paid  iatotb 
trt'asury,  lu'vond  tiie  amount  necessary  for  the  nublie  ex|>enditure;  that  wUk  tb 
nation,  like  an  honost  man.  was  payinp:  off  its  old  delits,  like  a  prudent  one,  itwHMl 
involvin;^  itself  still  deeper  in  now  ones  to  meet  these  arrangements,  fiut  tuchbiiMl 
been  tlie  faet ;  for,  durin;:  the  wiiole  of  the  late  war,  a  larger  sum  of  money  tbi  At 
amount  of  the  sinking  fund  was  borrowed  annuallv  to  mcH*t  the  public  expcvMi^t  ■<» 
much  hi;!ht'r  rate  of  interest  than  t)ie  sinking;  fund  ]iroduced.  Hence  it  haibM^^  fv^..; 
teiidiMl  tiiat  lU'i^  nnieh-oonmiend«'d  financial  expedient  has  hoen  detrimental  iniM'* 
henetirial  to  tli(>  ]iuMie,  inasnuich  as  the  naticmal  debt  is  now  larger,  notwitbflH>V 
the  amount  rodecnied,  than  it  would  have  l)eiMi  had  the  sinking  fund  been  M*fs  ^  t 
applit^l  to  the  pui>lie  service,  hy  which  means  the  amount  of  the  yeariy  kaBfBJFB^ 
have  h»M'u  reduced  to  the  (*xtent  of  the  sum  thus  applied.  Without  atiemi»tinj|*JJ  B^— ^ 
the  truth  of  this  reasoning',  its  foive  may  be  in  some  measure  obviated  by  tM «■■■►  ^-. r". 
tions  that  tlie  sinking  fund  enahled  the  commissioners,  to  a  certain  extent,  to klfV  P- ^ 
the  price  of  the  stoi-ks,  hy  ])urciuiMn^  larjiely  whenever  they  were  dcprewodt 9m ji*  ^.^  ^ 
i»roservin^  tlie  credit  of  the  country,  which  enabknl  the  government  tonfp**** 


« • 


** 


^-< 


Joans  upon  hetter  terms  than  they  could  otherwise  have  obtained:  besidWi rt j — _^  l'^-*! 
the  assurance  whicli  was  L'iven  wlien  the  sinking  fund  was  first  established,  thi>*j*  I**'  42 
would  be  ]irosecut<'d  for  the  ultimate  liquidation  of  the  dobt.  Since  the  pM**^  J*'^-* 
those  means  have  not  hcen  <liverte<l  or  rendered  inef)e<;tual  as  they  were  brf****^  ^-  ■;  j 
may  n<^v  look  to  a  real  reduction,  from  year  to  year,  in  the  national  dtK  ^ 
operation  of  the  sinking  fund. — Cihttv. 
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r  \m  cilcQkited  »t  more  than  two  mOlions  and  »  quarter,    rM^ 
the  preceding  nam,  make  the  dear  produce  of  the  taxee    ^  ^^ 
ihe  charge  of  collecting)  which  are  raiaed  yearly  on  the  people  of 
ftmoiiDt  to  about  ten  millions  sterling. 

lee  delirayed  by  the  civil  list  are  those  that  in  any  shape  relate  to 
nunent;  as,  the  expenses  of  the  royal  household;  the  revenues 
I  jodges  previous  to  the  year  1758 ;  all  salaries  to  officers  of  state,  i 
the  kings  servants;  the  appointments  to  foreign  ambassadors;  i 
loe  of  the  queen  and  royal  family ;  the  king's  private  expenses,  or  | 
ud  other  very  numerous  outgomgs,  as  secret  service  money,  pett- 
ier bounties;  which  sometimes  have  so  far  exceeded  the  revenuoa  ' 
that  purpose,  that  application  has  been  made  to  parliament  to 
debts  contracted  on  the  civil  list ;  as  particularly  in  1724,  when  one 
I  granted  for  that  purpose  by  the  statute  11  Geo.  I.  c.  17,  and  in 
,  when  half  a  million  and  wOftOOL  were  appropriated  to  the  like 
stutes  9  Geo.  III.  c.  U,  and  17  Geo.  111.  c.  47. 
It  is  indeed  properly  the  whole  of  the  king's  revenue  in  his  own 
ity ;  the  rest  Iwing  rather  the  revenue  of  the  public  or  its  credi- 
H>Uectcd  and  distributed  again  in  the  imme  and  by  the  officers  of 
now  standing  in  the  same  place  as  the  hereditary  income  did  for* 
s  that  has  gmduuUy  diminished,  the  parliamentary  appointments 
L  The  whole  revenue  of  queen  Elizabeth  did  not  amount  to  more 
a  yemr;{p)  that  of  king  Charles  I.  was(a)  800,000/.,*  and  the  revenue 
X  CharleH  11.  wai«(r)  1,200,000/.,  though  complaints  were  made  (in 
(  at  leant)  that  it  did  not  amount  to  so  mucn.(s)  But  it  must  be 
>  under  these  sums  were  included  all  manner  of  public  expenses ; 
lord  Clarendon,  in  his  speech  to  the  parliament,  computed  that 
the  navy  and  land  forces  amounted  annually  to  800,000/.,  which 
a  *moru  than  l>eforo  the  former  troubles.(/)  The  same  r^wst 
■ot  to  the  t^iiue  ohar^ces,  waa  settled  on  king  James  II.  ;(u)  '- 
L'reafte  of  tnule  and  more  frugal  management,  it  amounted  on  an 
million  and  a  half  per  annum^  (bes^ides  other  additional  customs, 
iriianient,(^r )  which  produced  an  annual  revenue  of  400,000/.,)  out 
fleet  and  uniiy  were  maintained  at  the  yearly  expense  of(ip) 
Jlor  the  revr>iution,  wlien  the  parliament  took  into  its  own  hands 
pl>ort  of  the  forces  both  maritime  and  military,**  a  civil  list  revenue 

(0  LoH  eUr.  165. 
iawM*^  163.  r)  Mu.  I  Jar.  II.  c  1. 

fL  law.  {•\  IbkL  c  .1  and  4. 


M,]M3.  LurU  CUr.  CMtinttUluo,  168. 


(•>  Oin.  Juur.  1  Marck,  SD  MMt^  UM. 


,e  of  the  cYinimonwealth  wan  upwards  of  1.500,000/.  Sine.  Hist.  Rev.  2  roU 
trikiti^  iustati(*<'  to  prove  that  the  hurtlenit  of  the  people  are  not  neoes- 
1  hy  a  chan>;«  in  the  government. — CHti5TiAX. 

»D<*y  hunieii«  u}*oii  the  |>eoiile  were  not  exolus^ively  alleged  as  the  ground 
the  jeovcriinKMit,  to  which  ttllu.«ion  is  made  in  the  note.  The  pooplecom- 
t  th«*r  wen*  ol>li)2«Hl  to  j^ay  taxe:*,  hut  that  the  taizes  were  enforced  and  the 
id  hy  the  kiufi  aiono,  without  obtainiufc  their  consent  through  their  repre- 
krliain«*nt.  Kii>:Iuik1  hy  that  change  was  first  made  to  assume  that  rank  in 
htioii  which  it  i»  not  uiireiuionablo  to  deitire  she  may  ever  sustain.  An 
kv  loi.»k  Iia4*k  to  th«»  legal  institutions  and  to  the  foreign  policy  of  Cromwell 
ith  pridis  nay.  with  exultation;  to  that  of  the  king  who  succeeded  him« 
feelings  nf  ah.iMMnciit  and  regret.  1  will  not  enter  into  the  character  of 
lis  su4*(^«<tiM>r :  I  can  ftn^l  no  pleasure  in  traversing  the  detaib  which  would 
»  Mtahtii^h  thf  gnnuKls  u|»on  which  I  mu4t  be  compelled  to  decade  in 
lend  and  |kutron  of  Milton. — Cuirrr. 

principh*.  chat  fmrliiunentai^  grants  may  be  appropriated  br  the  parlia- 
ipropnat«M|  run  only  be  applied  hy  the  tn^asury  to  the  specified  items  of 
■s  iniroduc4Nl  in  the  rtMgn  of  Charles  II.,  and.  with  the  exception  of  the 
6H5.  has  lieen  universally  followe<l  hy  succeeding  parliaments.  The  lords 
,  by  a  clause  annually  refitted  in  the  appropriation  act  of  every  session, 
inder  severe  iH*iialties,  to  issue  any  warrants  ordering  the  payment  of  aaj 
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wa8  settled  on  the  new  kin^  and  queen,  amounting,  "with  the  hereditarv  duties, 
to  700,000/.  per  annum  ;(x)  and  the  same  was  continued  to  queen  Anne  and  kins 
George  l.iy)  That  of  king  George  II.,  we  have  seen,  was  nominally  augmented 
to(r)  800,000/.,  and  in  tact  was  considerably  more ;  and  that  of  his  present 
majesty  is  avowe(iI>''  increased  to  the  limited  sum  of  900,000/.  And  uprm  tkie 
whole  it  is  doul)tIes8  much  better  for  the  crown,  and  also  for  the  people,  to  hare 
the  n.> venue  settled  u]>oii  the  modern  footing  rather  than  the  ancient.  For  the 
crown,  because  it  is  more  certain,  and  collected  with  greater  ease :  for  the 
people,  because  they  are  now  delivered  from  the  feodal  hardships,  and  other 
odious  brunches  of  the  prerogative.  And  though  complainta  have  sometimes 
been  made  of  the  increase  of  the  civil  list,  yet  if  we  consider  the  sums  that 
have  been  formerly  gninted,  the  limited  extent  under  which  it  is  now  establif&bcd, 
the  revenues  and  prerogatives  given  up  in  lieu  of  it  by  the  crown,  the  numerooi 
branches  of  the  present  royal  family,  and,  above  all,  the  diminution  of  the  value 
of  money,  companvl  with  what  it  was  worth  in  the  last  centurj-,  we  murt  ac- 
knowledge these  com])laints  to  be  void  of  any  rational  foundation  ;  and  that  it 
is  impossible  to  support  that  dignity,  which  a  king  of  Great  Britain  shoaM 
maint-ain,  with  an  income  in  any  degree  less  than  what  is  now  established  bj 
parliament. 

♦3341  *This  finishes  our  inquiries  into  the  fiscal  prerogatives  of  the  kinjsr.or 
^  his  revenue,  both  ordinary  and  extraordinary.  We  have  then^fnre  now 
chalked  out  all  the  principal  outlines  of  tliis  vast  title  of  the  law,  the  supreoM 
executive  magistrate,  or  the  king's  majesty,  <-oiisidertHi  in  his  several  capaeitici 
and  points  of  view.  But,  befoi*c  we  entiivly  dismiss  this  subject,  it  may  notfce 
improper  to  take  a  short  comparative  review  of  the  jiower  of  the  exd-ntiw 
magistnite,  or  prerogative  of  the  crown,  as  it  stood  in  former  da^'S,  and  as  it 
stands  at  present.  And  we  cannot  but  observe,  that  most  of  the  laws  for  as«r 
taining,  limiting,  and  restraining  this  prerogative,  have  been  made  within  the 
compass  of  little  more  than  a  century  past ;  from  the  petition  of  light  in  3  Car. 
I.  to  the  present  time.  So  that  the  powers  of  the  crown  are  now  to  all  appn^ 
ance  greatly  curtailed  and  diminished  since  the  reign  of  king  Jnraes  the  rirrt; 
particularly  by  the  abolition  of  the  starchaniber  and  high  commission  comtl 
m  the  reign  of  Charles  the  First,  an<l  by  the  disclaiming  of  martial  law.  and  tW 
power  of  levying  taxes  on  the  subject  by  the  same  prince;  by  the  di$nwrf 
forest  laws  for  a  centurv  past ;  and  by  the  many  ex<.*ellent  provisicms  enacted 
under  Charles  the  Second,  especially  the  abolition  of  military  tenures.  punrfT- 
ance,  and  ])re-eni])tion,  the  hahcaa  corpus  act,  and  the  act  to  prevent  the  discon- 
tinuance of  parliaments  for  above  thn'C  years;  and  since  the  revolution, by  tfce 
strong  and  emphatical  words  in  which  our  lilwrties  are  assertwl  in  the  bill  rf 
rights  and  act  of  settlement  ;  by  the  act  for  trienniah  since  turned  into  septen- 
nial, elections;  by  the  exclusion  of  certain  officers  from  the  house  of  commoBs; 
by  rendering  the  seats  of  the  judges  permanent,  and  their  salaries  libenland 

C)  n>iil.  14  Marrh,  1701.  (•)  SUt.  1  Oeow  II.  C.  1. 

(V)  Ibul.  IT  Mairh.  1701 ;  11  Aug.  1714. 


monovH  out  of  the  oxchoquor,  except  for  the  ]nirpowM?  to  which  such  moners  had 
appro))rintod  ))y  the  ]>nr]iainent,  the  officers  of  the  exrhequor  being  also  /orbidden  ti 
oiM'v  any  Hiioh  wnrrnnt  if  issued.  In  time  of  war.  or  when  the  house  is  apprehennreef 
war  breaking  out  duriri);  tho  rooons  of  )>arlianient,  it  has  not  been  very  uncomBKNi  fti 
grant  oonsiderahle  sums  on  a  vote  of  credit,  to  be  applied  by  the  crown  at  its  diaeietitfc 
Mr.  Ilallam  remarks  (Const.  Hist.  iii.  159)  that  it  i»  to  this)  transference  of  the  esecfllivi 
govommont  (for  the  ]»hraso  is  hardly  too  stronp)  from  the  crown  to  the  honseof  eflih 
mons  that  we  owo  t)ie  ]»roud  attitude  which  England  has  maintained  in  the  emtf 
Europe  since  the  rcv<»)ution,  so  extraordinarily  dissimilar  to  her  condition  nadir  Ikt 
Stuarts :  the  Hup]>li«'s.  which  were  tnet<Hl  out  with  niggardly  caution  hy  former  I^A 
ments  to  sovereigns  wlioni  tliey  could  not  tnist.  having  flowed  with  redundant  |imft>e 
ness  when  |Mirlianient  could  judge  of  their  ntvessity  and  direct  thor  appUeatiaB.* 

IlARnRAVK. 

It  is  y)rovide<l  by  the  constitution  of  tlie  TTniteil  State's  (art.  1, «.  9,  s.  6)  that  "  BO  BCMf 
shall  be  drawn  from  the  trca.'^ur}'  but  in  conse<iuence  of  appropriations  made  liy  bnr."— 

fiHARitWOOD. 
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;  and  by  rc^trnining  tho  king's  pardon  fh>m  obstnioting  parliament- 
meDtA.  BemdcH  all  this,  it*  we  consider  how  the  crown  is  impo- 
I  stripped  of  all  ani-iont  revenucH,  ho  that  it  must  greatly  rely  on 
'  of  puriiament  for  its  ncceHsary  support  and  maintenance,  we  may 
•d  to  think  that  the  balance  is  inclined  pretty  strongly  to  the  popa- 

I  that  the  executive  magirttrate  has  neither  independence  nor  power 
oform  that  check  upon  the  lords  and  commons  which  the  founders 
itution  intended. 

he  other  hand,  it  is  to  l)e  considered  that  every  prince,  in    r^oos 
lament  after  his  accession,  has  by  long  usage  a  truly  roval    I* 
lis  hereditary  revenue  settled  upon  him  for  his  life ;  and  has  never 

to  apply  to  parliament  for  supplies,  but  upon  some  public  necesaity 
e  realm.  This  restores  to  nim  that  constitutional  independence 
first  accession  seems,  it  must  be  owned,  to  be  wanting.  And  then, 
to  power,  we  may  find  perhaps  that  the  hands  of  government  are 
ciently  strengthened ;  and  that  an  English  monarch  is  now  in  no 
ing  overborne  by  either  the  nobility  or  the  people.  The  instm- 
rer  are  not  perhaps  so  open  and  avowed  as  they  formerly  were, 
)  are  the  less  liable  to  jealous  and  invidious  refiections,  but  they 
reaker  upon  that  account  In  short,  our  national  debt  and  taxes 
inconveniences  before  mentioned)  have  also  in  their  natural  cons^ 
wn  such  a  weight  of  power  into  the  executive  scale  of  government  as 
ink  was  intended  by  our  patriot  ancestors,  who  gloriously  struggled 
ion  of  the  then  formidable  parta  of  the  prerogative,  and,  by  an  on- 
rant  of  foresight,  established  this  system  in  their  stead.  The  entire 
d  management  of  so  vast  a  revenue,  being  placed  in  the  hands  of 
tave  given  rise  to  such  a  multitude  of  new  oiBoers  created  by  and 
t  the  royal  pleasure,  that  tliey  have  extended  the  influenoe  of 
to  every  comer  of  the  nation.    Witness  the  commissioners  and  the 

dcpcMidants  on  the  customs,  in  every  port  of  the  kingdom ;  the 
rs  of  exc'lHCt  an<i  their  numerous  subalterns,  in  every  inland  dis- 
Mitmantcrs,  and  their  servants,  planted  in  every  town,  and  upon 

road ;   the  coinmiMsioners  of  the  stamps,  and  their  distributoes, 

II  as  Hc'uttoriMi,  and  full  as  numerous;  the  officers  of  the  salt  duty, 
h  a  r(]HH'ie8  of  oxcise,  and  conducted  in  tho  same  manner,  are  yet 
inrt  oorjis  fn>m  the  onJinary  managers  of  that  revenue;  the  sur- 
U!H*n  anti  wiiulows ;  the  receivers  of  the  land-tax  ;  the  managers  of 
1  the  com niisi«i oners  of  hackney  coaches;  all  which  *are  f^qoa 
:ely  «)r  immediately  appointed  by  the  crown,  and  removable  •■ 
rithoiit  any  reascon  axHigned:  these,  it  requires  but  little  penetration 
L;ive  that  [N>wer  on  which  they  depend  for  subsistent^e  an  influence 
gly  extensive.  To  this  may  be  added  the  freoucnt  op|K>rtunitiee 
|>artieiilar  obligations,  by  preference  in  loans,  suoscriptions,  tickets, 
snd  <»tlier  money  transact ic»ns,  which  will  greatly  increase  this  in- 

that  over  thost*  perMoiis  whose  attachment,  on  account  of  their 
quently  the  nxwt  (iesirahle.  All  this  is  the  natural,  though  perhaps 
en,  (*oii)«equeiiee  of  erecting  our  funds  of  credit,  and,  to  support 
?»hin;:  our  present  |H*rpetiial  taxes:  the  whole  of  which  in  entirely 
t*  n'^toration  in  h'AtO,  and  by  far  the  greatest  part  since  the  revolu- 
And  the  same  may  be  said  with  regard  to  the  oflil't^rs  in  our 
my.  and  the  places  which  the  army  has  created.  All  which  put 
»  the  executive  power  so  persuasive  an  energy  with  respect  to  the 
selves,  and  wy  prevailing  an  interest  with  their  fViends  and  families, 
'  make  amends  for  the  Toss  of  external  prerogative, 
h  this  profusion  of  offices  should  have  no  effect  on  indiridMll^ 
uiother  newly  acquire<l  branch  of  power ;  and  that  is,  not  Ilia  la* 
bot  the  force,  of  a  disi*iplined  army :  paid  indeed  ultimatelv  by  the 
nunediately  by  the  crown ;  raise<l  by  the  crown,  offieere<f  by  tha 
tanded  by  the  crown.    They  are  kept  on  foot,  it  is  true,  only  fWun 
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year  to  year,  and  that  by  the  power  of  parliament ;  but  during  that  year  th^ 
must,  by  the  nature  of  our  constitution,  if  raised  at  all,  be  at  the  absolute  dis- 
posal of  the  crown.  And  there  need  but  few  words  to  demonstrate  how  great 
a  trust  is  thereby  reposed  in  the  prince  by  his  people :  a  trust  that  is  more  than 
equivalent  to  a  thousand  little  troublesome  prerogatives. 

Add  to  all  this,  that,  boKides  the  civil  bst,  the  immense  revenue  of  almost 

seven  millions  sterling,  which  is  annually  paid  to  the  creditors  of  the  public,  or 

^oo^l     carried  to  the  sinking  ♦fund,  is  lirst  deposited  in  the  royal  exchequer, 

'    '  J     and  thence  issued  out  to  the  respective  offices  of  payment.     This  reve- 

.  nue  the  people  can  never  refuse  to  raise,  oecause  it  is  made  perpetual  by  act  of 
parliament:  which  also,  wIkmi  well  considered,  will  appear  to  be  a  trust  of  great 

I  delicacy  and  high  impoi-tance. 

Ui)on  the  whole,  therefore,  I  think  it  is  clear,  that  whatever  may  have  be- 
come of  the  nominal,  the  real  power  of  the  crown  has  not  been  too  far  weakened 
by  any  transactions  in  the  last  century.     Much  is  indeed  given  up;  but  much  n 
also  acquired.     The  stern  commands  of  prerogative  have  yicldea  to  the  milder 
voice  of  influence;  the  slavish  and  exploded  doctrine  of  non-roHistance  has  gives 
way  to  a  military  establishment  by  law;  and  to  the  disuse  of  parliaments  has 
succeeded  a  parliamentary  trust  of  an  immense  perpetual  revenue.     When,  in- 
deed, by  the  free  operation  of  the  sinking  fund,  our  national  debts  shall  be  less- 
ened; when  the  posture  of  foreign  affairs,  and  the  universal  introduction  of  a 
well-planned  and  national  militia,  will  suffer  our  formidable  armv  to  be  thinned 
and  regulated ;  and  when,  in  consequence  of  all,  our  taxes  shall  be  gradoaD^ 
reduced ;  this  adventitious  ]>ower  of  the  crown  will  slowly  and  imperceptiWv 
diminish,  as  it  slowly  and  imperceptibly  rose.    But  till  that  shall  happen,  it  will 
l)e  our  especial  duty,  as  goo<l  subjects  and  good  Englishmen,  to  rever(*nce  tki 
crown,  and  yet  guard  against  corruj)t  and  servile  influence  from  those  who  sn 
intrusted  with  its  authority;  to  be  loyal,  yet  free;  ol)edient,  and  yet  indepci- 
dent;  and,  above  every  thing,  to  hojie  that  we  may  long,  very  long,  contune 
to  be  governed  by  a  sovereign  who,  in  all  those  public  ac^ts  that  have  perffonsllf 
pwceeded  from  himsolf,  hath  manifested  the  highest  veneration  for  the  fteeetm' 
stitution  of  Britain;  hath  already  in  more  than  one  instance  remarkably  strength- 
ened its  outworks;  and  will,  therefore,  never  harbour  a  thought,  or  adopt  a  pc^ 
suasion,  in  any  the  remotest  degree  detrimental  to  public  liberty. 


CHAPTER  IX. 
OF  SUBORDINATE  MAGISTRATES. 


In  a  former  chapter  of  these  commentaries(tf)  we  distinguished  inaf|[istntai 
into  two  kinds:  supreme,  or  those  in  whom  the  sovereign  power  of  the  still 
residrs;  and  subordinate,  or  those  who  act  in  an  inferior  secondary  sphere.  Wt 
have  hitherto  (•oi)si<i('red  the  former  kind  only;  namely,  the  supreme  legislative 
jx)wer  or  parliament,  and  I  he  supreme  executive  power,  which  is  the  king:  ui 
aiv  now  to  ])roci'e<l  to  incpiire  into  the  rights  and  duties  of  the  prineipal  nib* 
ordinate  maul st rates. 

And  iK'ivin  we  are  not  to  investigate  the  powers  and  duties  of  his  majeitf*! 
great  otHei'rs  of  state,  the  lonl  treasurer,  lor<l  chamberlain,  the  principal  iscir 
taries,  or  the  like ;  hecausr  I  do  not  know  that  they  are  in  that  capacity  inaaf 
considerable  degree  the  objects  of  our  laws,  or  have  any  very  important  shut 
of  magistracy  <'onterred  uj)on  them:  except  that  the  secretaries  of  state 


allowed  the  power  of  commitment,  in  order  to  bring  offenders  to  triaL(l) 
Neither  shall  I  here  treat  of  the  ofliee  and  authority  of  the  lord  chancelkr,or 
the  other  judges  of  the  superior  courts  of  justice;  Ix'cause  they  will  find 
proper  place  in  the  third  part  of  these  commentaries.    Nor  lialllenteri 

C<OCh."  ---flM.  (*>lLeoo.73.    2  Leon.  176.   Comb.l4S.   ftlloi.        BlALaff. 
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iit«*  di'^qtii'titions.  with  rt'^anl  to  the  rii^hts  and  di^^iiitios  of  iiiavnnf  und 
»-ii.  orothrr  !iia;ri titrates  ot'partieiihir  i*or]HinitionH;  U*i*aiiM'  thr^*  r*o«M| 
I-  priv»t«*  and  >trictly  iiiuiii<'i|NiI  ri^htn,  <lo|KMidiii)r  eiitirciy  upon  1-  '  *  * 
iMii'  rftn«*titiitiiin  of  ihrir  roj»iK»<'live  tran<-hiHi>H.  But  tlu*  niai^istnitci 
■•■nt.  whiis*«  ri^htM  and  dutios  it  will  Ik*  projRT  in  thin  <'lia|>ti*r  to  con- 
«*  ^ui'h  ikH  arc  ^cmcndly  in  uso,  and  havo  u  juriMliction  and  authority 
ily  thnuiifhout  tlio  kingdom:  which  art*,  prinoipully*  Hhrritl's.  coronon*, 
•»f  tin*  |K*ari»,  (*on**tahK'f,  h»r\'ovors  of  liii^hwayH,  an<I  ovrPMvrs  of  the 
n  tri'atin^  ot'  all  which  1  shall  in(|uiro  into,  Hrnt.  their  anti<|uity  and 
;  n«'Xt.  the  inannt'r  in  wliieh  thev  an*  apfMiintM  and  nmy  he  reniove<l; 
ly.  ihrir  ri^jhts  and  duties.     An«I  first  n\'  sheriff k. 

*  «lieritT  i*<  an  otlii-«T  f»t*  very  ^n*at  anti(|uity  in  this  kinplom*  his  name 
rivt^l  tnmi  two  Saxon  words.  r<*ijic  j^cpcfa,  the  reeve,  hailitl.  or  ofliiiT 
hirr.  Mr  is  ealli-d  in  Latin  via-^'omrs^  as  hein;;  the  deputy  (»f  the  earl 
;  t'»  whom  the  ru-tof|v  ot'  the  shire  is  said  to  have  Ikhmi  eoniniitted  at 
divi-inn  of  thin  kin^ilom  into  c^mnties.  ]iut  the  earls  in  proet'sn  of 
ri':i«<«<*ii  Iff  tlu'ir  lii^li  miploynieuts  and  attendance  on  the  kini^V  perK4)n, 
i;r  ahh*  to  tniii^ai't  the  husiness  of  the  count v,  wen*  delivcretl  of  that 
.  ri'^Tvim;  to  tlirin«<««'lvcs  the  honour,  hut  the  lalN»ur  was  laid  on  the 
S>  tliat  now  the  ^hfritf  does  all  the  kini^'s  hu<«iiiess  in  the  county;  and 
he  he  >(il!  <'aHcd  r"V.ro//ifN,  vrt  he  is  entirelv  independent  ot'.  and  not 
«».  tho  rarl :  the  kiiiic  l>y  his  letters-patent  committing  custinli,im  comita- 
!■  «lii*riTf,  and  him  ajnnc. 

I-  wfp'  I'-rincrlv  rh«»Mn  hv  the  inhahitants  of  the  several  counties.  In 
.tioii  uf  whirli  it  waf»  or<lain(Hl  hy  hiatute  "1^  Kdw.  I,  c.  x,  that  the 
houM  ha\«'  flrctioii  of  ^hcritl's  in  everv  shin*,  when*  the  shrievaltv  i^ 
!ii-ritaini*  For  auiirntlv  in  some  counties  the  shrritfs  wen*  hennlitarv; 
nd»rnd  ihfV  wen-  ifi  .'N-oihmd'  till  the  ^tatute  2n  (itii.  II.  c.  4:{;  and  still 
in  tl tnniTv  i*i  Wr-^tnioreland  to  this  dav:^  *the  citv  of  Lon- 

•  •  • 

,!fj  :ii-i  Thi*  iii)M>i-it;iiiri'  i»f  tin*  >lirifvall  v  of  Mid<lU's«*x  v«-»lt'd  in 


[♦:un 


l\   \*\  •  L;i!'i*'r.  '/ .'     'I'h**  rca.»*on  oi'  tlh*?*f  popular  flection**  i- a— •iijncd  ift 

sfuTi*.-.  I-    I:;.  ••  tlial   the  cofiinion>  niii;ht  choosi*  sui*h  as  would  not  Ik* 

I   T"   ri.iii)  "     Anil   liiTfin   apprar^  ])Iainly  a  stron;;  tni(*«'  of  the  dcnio- 

p.ir:  «•(  o'lr  ('••n-tituiion  ;  in  whirh  lorin  of  p>vcrnnicnt   it  i>  an  indis. 

!•  *•  n  .f  •fi-iifr«.  •    1.  i'i3  Rr|i.  72. 


""  -iiiV-r-  v»r\  •  •■n»i«l«"r.i)'lv  fnun  tIm'  Kn;!lish  ftht'i-itf.    Tli**  S.*- '.'k  ../..-'f* 

^    •    M  !_•■     tivl  \'\  -T.tTuti'  'Jm;,.!*.  II,  I'.  4'..  hf  inu-it  Umi  I.iwvit  of  ihrf«*  y»':ir-. 

■.  i    -    I  ■  Iir«'l  111- .1)  .if.l«'  i»t  ai'tin:*  in  :iiiv  raii-r  li>r  tin*  «'«»nnty  i»f  whii'h  h»'  i- 

]:■     -  •  I.I  ■■!  -Ij-i  5tV«i«'|iii«' ;  Im'  nni-'t  if^idf  witliin  th»*  »*i»»iity  tniir  ni<>nth«>  in 

•  .    I,«i'  U  li>  i.tli«  •»  .i<l  vit.iiii  ant  nilpan).    Ih"  may  a|i|Hiiiit  *uh-titut»-,  who.  a* 

•'."  '.*    •■■.•:v.-  *?.ii«-«|  •..il.iiit'*.    Th**  kim:  may  ap)M»iiir  u  hiuh  >-h«^ritf  ti>r  the  ti-rm 

iT     1.!  I'ik.-  i-!vil   ill!  i-«liitio!i  nf  tin*  "li'TiltHli-imtf  i*xt«'n'l'»  n>  all  pi-r^tuial 

■  -  -!.'  -•■  ?    '   -u'l.  "V  ••*l:i.Mii«iii,  !•»  till-  irrtMTi^-t  i-Mrnt :  and  ^••ni-rully  in  all  «'ivil 

:•  •  .-J-  . .'  \  •  ••MjrM:t:t  •!  ti»  iitlur  i'«»urt-.     lli<  rriiniiial  jurioilictidn  t'Xtfndo  t«» 

?  IV.  r  i'  '    !'.i-'i.'}i  tip   rt-^rnltr  rin-iiit-  •»!'  lli«'  ••«»iiri«»  ot'  jii-tiiiary  pn-vi'nt  »«Mih 

.,-•  t  J   •.♦..■•    I,::ii.      I|.-   t.ik'"*  •■■»t'ni/aiir«' of  tholt.  an«l  •♦ih'T  ffhiiii»"».  aipl  all 

I.*  I  •    r   'fj-    I-  I..'        Il>   niini^ti'iial  •luii»-'  ar«*  .«iniilar  t<»   tho-«»  i»!  -"lifiitt^  in 

irl  •••    I  -..iij-  :  .'  li.  ri-l.r  ir\  -li'-rit!'  nf  W.-.(m«»r»'laml.     Thi-  offh'**  may  dt"»riMi<l 

••  .-\..ii?.|   I  \.  a  t'lii.il'-;  for  "  \nn.  i'immi!«"—  of  l'«'mJ'n«kf.  Iiail  tljt*  *A\\ f 

■i  -l.' r:!!  "•!  W.  ^i'ii»r.l.tii.l.  iind  »'Xt'r«'i-«"«l  it  m  |MT-on.    At  ili'-a^-i/f- at  Appl'-l-y 

.tfi  :lf   |!i  ij* '  "M  til'-  '•.  ii'h.'     Mali:.  '  "o.  l.iii.  ^l-»'». — «'hhi««ti*n. 

;,,  t  "ii  «"?  :lj«   -h-nfV-  "l    London  and   Mii|«llt-«'\  wa-*  ^'rantc«l  !■»  tin-  «ili/i'n"<  *^i 

■  •f«;«r.  in  X'tv  .mt'i-iiT  !nm-.  uj-mointliliiMi  of  thtir  paunij  ."JNt/.  a  y..,ir  to  thf 

■  !i«-  ti|t  r  III  I  on-i'.jU.iii-,.  i»f  thi'o  ;;rant.  tlifV  liavi*  always  i-li'i-tiMl  two  -^Iifritf-. 
[it-«-  •  ofi»i'.t»it»-  Ti«u*''tli»T  I'lit  on«»  ottii-tT :  aii'l.  if  oni*  dif.  thi*  oth>-r  iMiinot  ai't 
,.r  |.  .-I.f  i.i|.  4  Pkh-.  Al«r.  447.  In  tin*  y«»ar  174**,  thiM-or| Miration  of  l«on<lon 
»T-Uw.  im|Hi«iii;r  a  tin"  of  iioo'.  u|M>n  ♦•vrry  |M'r««t»ii  who.  li«*injr  i-liMifil,  olionlil 
•••r*»*  thf  offii-*'  i»f  ^ht  ritf.  .*nm»  the  ciu-e  of  Kvan*.  V>*\.,  nnd  tin*  rhaml^Tlaiu  of 
2  bum,  K.  L.  I  So. — C*HKi?iTi.\N. 

3^ 
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jioiiwiMi'  rcini-iitp  that  tlic  people  hIiouIiI  cImwwo  tlioir  own  magistratoo.ffl  Thit 
i-K^i-'lioii  wui  jti  iill  priilialiilily  not  nUiviliitely  vciiti'd  in  the  cninmaus.  Iiu.1  n- 
iliiiri'il  tlii<  i-'iyal  ii|i{>roli:itii)ii.  >\>r,  in  tlic  Giilliii-  (-oiixtitutinn,  tlie  juil>::i-s  i>l'tbf 
ominly  i.-'mrls  (wliitii  ottitt  in  oxcciiti-d  bv  oiir  HlioriH')  icorc  clec-U-ii  hy  ibi' 
]K'0])l<.'.  liiit  ii>iitirnK'<l  liy  llic  kiiijj;;  and  tin'  funii  of  tliL-ir  (.-loclior  was' i hat 
maiiajriil:  tin-  iicoplc,  or  incolai  turritorii,  oIiom'  ticdi'e  eleC'tora,  and  rlicv  onmt 
naXini't/iri-i-  ]ioi-s(ii)>',  ex  guibus  n-x  vniim  ci>nfirmabat.{f)  But  with  us  in  £ngUid' 
tlicw  pDiiulur  fWtiond.  growinjj  tumultuous,  were  put  an  end  to  by  ilie  stataU 
0  Edw.  IJ.  hit.  2,  whk'b  enacted  that  tlic  sherilts  should  from  tbet]....'t'urlh  bi 
usfiigned  bylbo  ehaiicellor,  tn'aNiin.T,  and  thejudecs;  as  beinfc  persor:^  in  whon 
the  eume  truwt  might  with  confidence  he  rei>oBed.  By  statutea  14  Edw.  III.  t 
7,  2S  Hen.  VI.  c.  8,  and  'i\  Ilcn.  VIII.  c.  21),  the  chancellor,  treasurer.  iire«<tna 
of  the  kiuff'H  council,  chivf  jnaticos,  and  chief  baron,  are  to  make  thW  electioi) 
and  that  an  thv  morrow  of  All  ^oula,  in  the  exchequer.    And  the  king'a  laM^W 

Sitcnt,  appointinir  the  new  eberiffH,  naed  commonly  to  bear  date  the  lith  4»tf 
ovenil)C'r.(^)  Tl)C  Rtatute  of  Cambridge,  12  Bic.  II.  c.  2,  ordaiua  thu  the  OMfc 
oellor,  ti-cttHuror,  keeper  of  the  privv  seal,  steward  of  the  king's  houiw,  ihi 
king's  cliuinbcrlain,  clerk  of  tlio  rolls,  the  justices  of  the  one  benth  and  tki 
other,  barons  of  the  exchequer,  and  all  other  that  shall  bo  called  to  ordaia, 
iiuine,  or  make  justices  of  the  peace,  sheriffs,  and  other  ofBeers  of  the  kin^ 
shall  he  fiwfirik  to  act  indilTerciitly,  and  to  a]ipoint  no  man  that  aneth  dllMT 
privily  or  opeiilv  to  bo  put  in  office,  but  such  only  as  they  shall  judge  to  ba  "' 
,0,1 1  W^t  and  most  sufliclent.  And  tlie  custom  now  is  (and  baa  bteo  at  h 
-I  *ever  ttiiice  the  time  of  Forlescue,(A)  who  was  chief  justice  and  el 
eellor  to  Henrj-  tho  Sixth)  that  all  thu  judges,  together  with  the  other  gi 
officers  anil  privy  counnellors,  meet  in  the  exchequer  on  the  morrow  S  U 
Souls  yearly,  (wliich  day  is  now  altered  to  the  morrow  of  St.  Martin  {>y  ibe  hrt 
act  for  ahhi-cviutintr  Miehuelmas  term,)  and  then  and  there  the  jud^jen  profiM 
three  pereon^,  to  bo  reported  (if  approved  of)  to  the  king,  who  afUrwaida^ 
points  one  of  them  to  be  shcrirt'.* 

This  custom,  of  the  tirdve  judges  proposing  three  persons,  aeemi  bonovd 
from  the  Got  hie  constitution  before  mentioned;  with  this  difference,  that  uactg 
the  (iothit  the  twelve  nominors  wen-  first  elected  by  the  people  thenudT* 
And  this  UKUgt;  of  ours  at  its  first  introduction,  I  urn  apt  to  believe,  wm  fouuW 


■  The  following  is  the  present  mode  of  nominating  sheriffi  in  (he  ezeheq uw  «a  it* 
morrow  nf  St.  Miirlin ; — 

The  chnnri'llor.  cliniicellor  of  the  exchequer,  the  judfies.  and  iRTentl  of  lb*  jmj 
COURcil,  HNu-inlile.  and  an  oHirer  of  the  court  Bdmini^fters  an  oolh  to  them  in  M  Fnad^ 
that  llicy  will  noiniiiiite  no  one  from  fiivoiir,  pHrtiolity,  or  nn}'  imiiroper  &<  ' 
■         -'  "'        '  ...-.-..  .     .1.  ■  ..  ...j^l  order, tr 


done,  llie  sinue  oflirer.  liiivhip  the  li«t  of  tho  rounticii  in  alphabetical  t , _ 

wlio  wcri'  ni)ininiiti-d  the  yeiir  jireccdinf!.  rt-adit  over  the  tliree  name*,  and  Ihf  iufrflb  J 
three  ill'  pi'iinimni'ex  In  he  (he  present  flieritl':  liut  where  there  htu  been  a  pockvi-iWC  T 
he  Tcada  tin-  llii'i'i-  numcit  u)inn  the  lixt.  niiil  llien  di-cLires  who  ia  the  pment  ^JkhC  I  I 
anjr  of  tli<>  ministry  or  ,jurl}y>ii  Ihih  an  ol>j<-etinn  tu  the  nameo,  lie  then  menti'm  it  ■■  1 
another  (.I'liileinnn  i*  nnniinnl<-i)  in  hin  room :  if  no  objection  iH  mode,  m»^  (MOM  I 
and  Niys.  ''  To  tli<-  two  p<nllenien  I  know  no  otyection.  and  I  recommend  i.  ii  ^'  I 
tlin  room  of  thi'  present  cheritf." 

Another  iiMiivr  hn^n  jHijH-r  with  a  numl>er  of  nnmen  piven  him  lathed 
for  eui'li  (Hiuiily.  whii'h  im]ii'r  generally  cnntainii  tlie  namen  of  the  gentlffiiea  ii|"*J| 
former  li-t.  iiiii)  :il«i  of  icentlenien  who  are  likely  to  be  nominated;  and  whilft:'"*' 
are  n(>iiiin:il<i|.  In-  prc-Kxi-s  I.  2.  or  3  to  their  nameii.  according  to  the  otdtf  •'' 
tliey  src  i>l:ii-i-d.  wliirh,  fur  ftrenter  eerlniiity,  he  Bfterwardi  reads  over  twict    ' 
nlijn-tii)!!^  nr<-  niufle  to  ^■iitletiieti.^^.ome,  perlinps.  at  their  own  reqncat:  mIi' 
they  ar<i  iiliTDoil.  that  theirestnti-n  are  small  and  encumliered,  that  they  Imtcps'5' 

leiininf;  liurriNtem.  or  otfircm  in  the  milhia,  Ac. 

"  -   -    ■    ,}mut  the  end  of  the 

1  coniieqiienee  of  tho 

'r  Michueliuaa  and  Hilary  ti 
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'  »i;ritti\  tliiMiirli  not  now  to  l>e  foiiixl  ainrvrij;  oiir  printed  laws:  fnxt, 

1-  Tiiiitt  rialtv  ilittV'n'iit  trmw  iUr  diroction  of  ull  thi'  statiiU's  Itolon.* 

i:   ui.nli   it   i<«  liani  to  ronrt-ivo  iliat  t)i<*  jikIi^cs  would  Iiavt*  «-oniit('- 

•  i)i«  ;r  i'iin<iinvh<v,  or  tliat  Fori«-wiK*  wtuild  liavi^  iuMTti'd  in  hi-* 
-H  hv  the  uiitltoritv  of  M»hu*  ^tatut^:  and  aUo,  hrrauso  a  htatnto  is 
n*r«'rriil   to  in  tin*   rn-ord,  wliirli   Sir   KdwanI  t'oke  tells  iis.i/i  hu 

d  rr^iu  tli«*  <*f»tiiicil  lM>ok  ot*  o  Marcli,  li4  llcnrv  VI.  and  wltirh  is  in 

a*«  t'i»lliiw-«.*  The  kini;  had  of  hirf  own  aiitli<M'ity  appointcMl  a  man 
Lini*idn*«hiro.  whi<di  <itK<'c  he  ndUHod  to  take  upon  him:  wlioix*u|>«iu 
n-*  oi'tho  jud;^'s  won*  taken,  what  should  Ik.'  done  in  thiH  lK.dmlt'.  And 
hiet'  iii>>ti<'t"^.  Sir  Jtdin  FnrtcrM-ue  and  Sir  John  Prinot.  delivered  tho 
«  iipinion  (»t*  th«*m  all:  *Mhnt  the  kin^  di<l  un  error  when  he  made  a 
eriti,  that  wan  not  <'hosen  and  ]»n*HentiHi  to  him  aeconiinir  to  the 
lat  the  person  ndusin^  wnn  liahle  to  no  tine  for  diwiljcdienee,  as  if  he 
»ne  of  till*  thrti'  |K»rsonH  ehosen  ueeonlin^  to  the  tenor  of  the  bttitutc;* 
W'iiiJd  advi'^*  the  kin^  to  have  riH'ourse  to  the  thnt'  |»ersons  that  were 
(itnliiii:  to  the  >^f^/^^  or  that  Home  otJier  thritK'  man  he  entn*:kted  to 
e  otfiie  tor  this  year;  and  that,  the  ne.xt  year,  to  enohew  sueh  ineon- 

the  onliT  of  the  atatutti  in  this  Udialf  made  he  <»hserviMl.*'  Hut  not- 
ini;  thin  unanimous  resolution  (»f  *ii!I  the  judi^es  of  Kn^land«  r *•»!•> 
v«i  in  the  (Niuncil  lKH»k,  and  the  statute  o4  k  !{;'>  Hen.  VIII.  e.  L  **  " 
hi<-h  r.\pres>ly  ri'nt^^nises  this*  to  Ih»  the  hiw  <»f  the  land,  some  of  our 
I  have  attirmed,  that   the  kin^;,  hy  his  pn*ro<;ative,  may  name  whom 

to  he  •*heritr,  whether  ehost-n  hy  the  jud^^es  or  no.  This  is  ;{n>undi*d 
ftartirular  ease  in  tlie  tifth  year  of  ipieen  KlizalK'th.  when,  hy  n*ason 
L^ue.  tiicn*  was  no  .Miehaehnas  term  kept  at  W(*stminster;  ho  that  the 
uld  nut  nuvt  thrn*  in  rrnstiuo  nhimnnim  to  nominate  the  Hheriffs: 
ri  the  (pieen  named  them  herself,  without  su<'h  previous  ossemhly, 
Z  fitr  tlif  iinmi  pail  one  «»f  the  tw*»  reniainini;  in  the  last  year's  list. (A) 
i-;i?*<*.  tiiu-<  rirciiin^tanccd,  i*«  the  onlv  authMritv  in  our  )MN>ks  for  the 
k-  •-•  I  \lr:n»rdinarv  sluTitf**.      It   is  true,  the  ivporler  aihls,  that  it  was 

tin-  •jUitii  hy  lii-r  prer«»:;ativ«*  iniijht  make  a  sheritf  without  the 
t"  t'.i'  i!idLjr«i.  U"n  iJist.tnfr  iifufU't  sf»thttn  in  rn/ifntnum :   hut  the  ihwtrine 

•  »i  *.  ..  whirli  s•*(^  tlir  prrroi:ativ«»  alnive  the  laws,  was  eft'eeiually 
I  )'\  t!..-  hill  oi  rjirhtt  at   tin*  rrvolution,  and  alNtii*:ite<I  Westniin>ter 

k'l  .:  .lanii**  :ihdi('ati>il  tin*  kini:doiu.  However,  it  must  he  u<'kn<»w- 
.:it    tilt-    praitlff    of  ofra*>ii»nally    n:iiniii«;    what    are    ealh*d    |HM*ket- 

V  tip'  o'lli-  authoritv  of  the  erown,  hath  uniformly  eontinued  to  the 

•  • 

'    .  '■    •     ■  •.  ».I»j-r. -JiV 

J.  :.k  n-   -V*. 

«'..r»'-i  I"  di-ijT«-f  with  i!i»»  h'.iru' 'I  JmiI;:'»'j»  »'t»ijj*i'tur»»  that  th»*  jirfst'nt  prae- 

it-'i  T  lu  .»  ■.;.i:'»'»'  w)ii«h  ijiiiini  nnw  ).•■  t.-^iiid:  liM-.Hixf  if  r»ni"!i  Ji  >trtint»»  «^vor 

:ii  i-r  Ilk.  •■  K    II  }-.! — d  iN'tvvi-fii  tli«- d.i:>' itf  tiiio  rfi'iipl.  th«^  ."*  4  Ilfiiry  VI.,  anil 

'J.'.  H-  :  :\   \'l.  I-.  "*.  if!"trr»'<l  :•  hy  i!i«*  i.-irnt-l  ii»inMi**iit:iti>r  in  tin*  |»i«H'.»ihni: 

tliii  -T  I'l'f  !•  ■  It.-  aii'I  raiiii«"«  ili«-  1  I  Kl'.v.  III.  r.  7,  wlii«h  i-mvidt-'  mdv  l'i»r 

x\i"U  ••*'  .ill.'   |i.T-«»n   t-i  till   tilt'  i.llii'i*  wliiMi  v.iiniit  :  vi-t   th»'  torin«T  *taluti». 

•I    'J.  !■  i\.-  ili»"  iniiM^.  r  itid<-tliii[i\  vi/.:    ««lifT:f!-^  -hall   U*  !i«-ii;iit*il  liy  tin* 

.i-'  :  .iTi-i  it   -III  h  :i  "t.itiili'  lial  iia-'ivl  in  l!ii"  imir-i'  «it'  th-f*i»  oh»vi'n   vi»:ir<,  it 

tiiiT  :t  w-.'.lld    h  IV.'  Iit'i-n  r.'l'i'tr.d    t«»   hv  -U'-finh-nt    >t.lMlti><.       I    ^)ll»tll•l    rim- 

tf."  ]••■  I-  : I  i^tii.it.il  ir«»in  tii ii-id'T.iT  ■••n  th.it.  a-  th«»  kin;:  wa*  i<>  i>'>ntiriii 

ili-ifi  \'\  h.-  I'ltt'iit.  it  w;i-  iii«ir«*  r.inv.'iiiciit  .inil  n-^iM't-tful  to  |trf'-«MJi  tliri'»»t«» 
•*ii',\  "fj.  :  aii'l  th<<ik;;h  thi-«  proi-t>i>i]iii:;  <{i  I  n.it  i>\.ii'(ly  (*orit><«|Miii>t  with  tl:i* 
•f  t!i.'  •t.itnti*.  \  .-t  It  w.f*  not  <*oiitr.ir\  ti>  it*  -pirit.  «»r  in  ^irit-lnf— ti»  it's  lftt«'r: 
•T.'  fh."  nidji"  iiii:;ht.  inTha|p*i.  think  tlii'i!i'«»*lvi-  \v.irraiit«>d  in  ^ayln;:  that  tho 

in*  w.Tf  ilpi-fU  a riin;»  to  tin'  ii'n«»r  •»!*  iln-  -tatut**.  — <'iiri*ti  w. 

K:nj  • ».  \Vf-»iIrow,  *J  T.  K.  7^1.  an  iiifi>riiiatiiiii  wan  ^nmti'd  ajain-t  a  |»t*r«nn 
.  and  ih.'  r«';ft»ii  a--i;;in'*l  wa-*,  ••hfiMu-i'  tli»»  vaiMiiry  i»f  tin*  titfiro  i»tf  i-sion***! 
imMif  jii"ti«'**.'*  It  *}iouM  aUo  •*•>•  III  that  indii*tnii-iit  wmiM  |>ri>i>iriy  Iiav** 
lut  th*-  niformiiti'iri  vnin  i;r:int<*il  UM'aU"!*  ih«-  vtMr  wnuld  Ih*  n*'arly  fXpiriHi 
irviictriK'iit  eiiuld  )>o  tri«'d. — <.*uiTTr. 
17  2i: 
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rei^n  of  his  present  majesty;  in  which,  I  believe,  few  (if  any)  ooxnpaboiyj 
stauoes  have  occurred.^ 

^  When  the  king  appoints  a  person  sheriff,  who  is  not  one  of  the  three  nominatoll 
the  exchequer,  he  ib  called  a  pocket-elieriff.   It  is  probable,  that  no  oompulKn;  ii 
of  the  appointment  of  a  pocket-sheriff  ever  occurred ;  and  the  unanimous  onnioK 
the  judges,  i>reserv(>d  in  the  record  cited  by  the  learned  commentator  from  2  lutV 
precludes  the  po8<tibility  of  such  a  case.    This  is  an  ungracious  prerogative;  and' 
ever  it  is  exercised,  unle<is  the  occasion  is  manifest,  the  whole  administration  of.' 
throughout  one  county  for  a  twelvemonth,  if  not  corrupted,  is  certainlv  bu«{ 
cause  ought  to  bo  urgent  or  inevitable  when  recourse  is  had  to  this  pi 
Christian. 

The  sheriff,  after  nomination  to  his  office,  and  before  delivery  to  him  of  hii 
must  enter  into  a  recognizimce  in  the  exchequer,  under  pain  of  100/.,  for  payment  cf I 
])roffers  and  all  other  ])rotit8  of  the  sherifi^ick,  to  make  account  and  appoint  ii 
cient  under-tiheriff  for  execution  of  process.    See  Com.  Dig.  tit.  Viscount,  A.  (2.) 
8h.  7,  2  &  3  Edw.  VI.  c.  34.     How  to  do  this,  see  Impey's  Off.  of  Sherifi;  11. 
Sheriff,  291.    Sec  form  of  recognizance,  Impey,  18.    So  he  must  find  surety  fcr 
fonning  his  office,  if  tlie  king  please.     Mad.  G42. 

After  such  recognizimce  given,  he  must  procnire  out  of  chancery  the  patent  of  < 
the  patent  of  assistance,  and  the  writ  for  discharge  of  the  old  sheriff.    CromptOCl 
Sher.  202,  203.     Vide  County,  (B.  1,  &c.)    See  form  of  patent,  Impey,  18.  fonu  ofi 
of  nssisUmce,  19.    See  also  form  of  writ  of  discharge,  Impey,  19.    Alsa  bHoif 
sheriff  acts  in  his  offici'.  he  must,  by  3  Geo.  I.  c.  15,  take  an  oath  that  he  will  tnlyi 
the  king  in  the  office  of  sheriff,  &c. :  truly  keep  the  king's  rights,  and  all  that  bel 
to  the  crown,  &c.:  not  respite  the  king's  dehts  for  gift  or  favour;  where  it  may  be  i 
without  great  grievance,  rightfully  treat  the  i>eoi)le  in  his  bailiwick,  Ac. ;  truly  a  ~ 
the  exche<iuer  all  those  of  whom  he  shall  receive  any  thing  of  the  king's  debts; 
take  whereby  the  king  may  lose,  or  his  right  be  letted,  &c.:  truly  return  and 
king's  writs,  &c.;  take  no  bailiffs  but  such  as  he  will  answer  for,  Ac.;  return 
issues.  Arc. :  make  due  ])anels,  &c, ;  hath  not  nor  will  not  let  to  farm,  ftc.  his  el 
or  any  office  belonging  to  it :  truly  execute  the  laws,  and  in  all  thin«  behave 
for  the  honour  of  the  king  and  good  of  his  subjects,  and  discharge  his  office  to  tbsl 
of  his  skill  nnd  ]>ower.  CVom[)t.  Off.  Sh.  202.   Vide  for  his  oath  the  st.  3  Geo.  LcT 
18.    Mad.  O-IO,  ami  Burn.  J.  24  e<l.,  by  Clietwynd,  tit.  Sheriff.    The  bleach  of  " 
though  a  high  offence,  is  not  i)erjury.    11  C'o.  *9S  ;  but  see  Dv.  61,  a. 

The  sheriff,  (fxci'iit  of  Wales.  Lon<lon,  MidcUesex,  counties  palatine,  or  of  any 
town  iM'ing  a  county  within  itself,)  within  six  months  after  his  election,  musttsbii 
sub^^criVie  the  oaths  of  allegiance,  supremacy,  and  abjuration,  in  one  of  the  ca 
Westminster,  or  the  general  or  i|uarter  session  where  he  resides,  between  nine  and 
in  the  forenoon,  (1  «<h).  stat.  2,  c.  13.  s.  2.   2  Geo.  II.  c.  31,  s.  3,  4.  9  Geo.  II.  c.9R.fcl 
aii<l  must,  within  six  months  after  a<lmittiince  and  receiving  his  authority,  (l6G«a] 
c.  30,  s.  3,)  receive  the  sacrament  and  subscribe  the  declaration  against  transul 
ti<.n.   2r>  Car.  IF.  c.  2,  s.  2,  3,  9. 

The  ni'w  sheriff  being  n|»])ointed  and  sworn,  he  ought  at  or  before  the  next  caOH 
court  to  deliver  a  writ  of  <lischarge  to  the  old  sheriff,  who  is  set  over  all  the  pri«o«BS 
the  gaol  severally  by  their  names  (together  with  all  the  writs)  precisely,  byTiewBi 
indenture  between  the  two  sheriffs,  wherein  must  be  comprehended  all  theactionf«y4 
the  old  sheriff  hath  again>«t  every  prisoner,  though  the  executions  are  of  record,  m 
till  the  <ielivery  of  tlu'  ]»ri«:oners  to  the  new  sheriff,  they  remain  in  the  curtoily  of  ■ 
ol<l  sheritr,  notwithstanding  the  letters-patent  of  appointment,  the  writof  disriiug^ll 
the  writ  of  <lelivery  :  neither  is  the  new  sheriff  obliged  to  receive  the  prisonenlNititfl 
gaol  only.  Rnt  t)ie  offit^e  of  the  old  sheriff  ceases  when  the  writ  of  aischai^  coHWifci 
him.  WojmI's  Inst.  b.  1,  c.  7.  "J 

Hy  Stat.  20  Oi'o.  1 1.  c.  ."iT,  the  old  sheriff  must  turn  over  to  his  succenor,  by  indeiM 
nnd  sidiedule.  all  such  writs  and  process  as  remain  unexecuted,  and  the  newshenfffll 
execute  nnd  return  the  same.  J 

When  u  sberiff  «piiis  liis  office,  the  custody  of  the  county  gaol  can  onlv  bekMif  !•■ 
su«'ce.«*sor.  Tbe  <'oiin!y  gaol  is  the  prison  for  malefactors,  and  the  sherilf  oa^l  toM 
them  tliere;  but  prisoners  for  debt,  &c.,  where  action  lies  against  the  sherafiDrM 
escape,  may  b«'  ki-jii  in  what  place  tlie  sheriff  plea«».«*.    1  Ld.  llaym.  136.  j 

The  new  sherilf.  at  the  first  county  c<mrt  after  his  election  and  thedisdui|erfi 
old  sheriff,  must  read  or  eause  to  be  read  his  ) intent  and  writ  of  anttanoe.  ^9 
nominate  his  under-slieritf,  or  county  cb'rk,  nnd  depute,  appoint,  and  pracbuiM 
deputies  at  the  least  in  that  county,  to  make  replevins  foi  tne  ease  of  the  oountjill 
de))uties  not  to  be  twelve  inih's  distant  one  from  another,  in  every  qiiartar<ifthefliM| 
(uie  to  grant  replevin;;  in  the  sheriff's  iiumc  and  to  make  dellveniDoe  of  dirtNM%)' 
25S 
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rntr«,  hv  virtno  of  8ororaI  old  Htatut«fl,  are  to  continno  in  their  office  no 
•r  than  (im*  your:  and  yet  it  hath  been  8aid(/)  that  a  flheriflT  may  he  ap- 
;<n1  iUrante  Ume  plarito^  or  during  the  king'8  pleasure;  and  so  in  the  form  of 
Dval  writ.'  m)  Therefore,  till  a  new  HheritT  l>e  named,  his  office  cannot  he 
'mimtl.  unlfHH  hy  hin  own  death,  or  the  demise  of  the  king;  in  which  last 
it  Witt  uHual  f(»r  the  Hue<*ertHor  to  nend  a  new  writ  to  the  ol<l  Hheriflr;(n)  but 
bv  Matute  I  Anne,  Ht.  1,  e.  H,  all  officers  ai)i)ointed  hy  the  *pro-  r*oio 
\%  kiii^  may  h<»M  their  offieeM  for  nix  mtrntliH  af\er  the  king's  de-  ^ 
onlfv*  iMKiii«>r  diHitla<*ed  hy  the  successor.  We  may  further  observe, 
br  utatute  1  Kic.  II.  c.  11,  no  man  that  has  served  the  office  of  sheriff 
^  Vfur,  can  U*  (*(>niiK'llc*d  to  ser\'e  the  same  again  within  three  years 

•hall  find  it  is  of  the  ntniost  importance  to  have  the  sheriff  appointed 
Jin;;  U\  law.  when  we  conMJdvr  his  power  and  duty.  These  are  either  as  a 
.  i.*i  the  keefHT  of  the  king's  |>eace,  as  a  ministerial  officer  of  the  superior 
if)t' jiHtitv,  or  as  the  king's  bailiflf. 

iiin  judicial  capacity  he  is  to  hear  and  determine  all  causes  of  forty  shil- 
Tiluc  and  uiKicr,  in  his  county  court,  of  which  more  in  its  jiroper  place; 
e  ha4  eImi  a  ju<licial  power  in  divers  other  civil  <*aKes.(o)  Tie  is  likewise 
nd«'  the  eli*cti(»ns  of  knights  of  the  shire«  (subject  to  the  control  of 
ottM*  of  ci»nnnons,)  of  con>ners,  and  of  venlorors;  to  judgi*  of  the 
ration**  of  voters,  and  to  return  such  as  he  shall  <letennine  to  bo  duly 
I. 

Jie  keeper  of  the  king's  peace,  both  by  common  law  and  spe<.'ial  commis- 
le  is  the  Hrnt  man  in  the  (*<»unty,  and  sn|K'rior  in  rank  to  any  nobleman 
i,  liuring  hi^  offi(v.(/>)  lie  may  apprehend,  and  commit  to  prison,  all 
it  who  bn-uk  the  |M»ace,  or  attempt  to  break  it;  and  may  bin<l  any  one  in 
lixanre  to  keep  the  king's  iK'ace.*  lie  may,  and  is  InMind  es  officio  to 
'  and  take  all  traitors,  niur<len>rs,  felons,  and  other  mi'<ul«H'rs,  and  com- 
rm  to  ganl  for  safe  custody.     He  is  also  to  defend  bin  county  against  any 

kiiiu'-  tiieniies  when  they  come  into  the  land:  and  for  thi*«  purjH>se,  as 
«  \**T  k*'«'pitii;  the  ]K*ace  and  pursuing  felons,  he  may  connnantl  all  the 

i»f  III*  i-»»unty  to  attend  him;  which  is  called  the  /ma.<.<#'  rttmitafus,  or  j>ower 

oiiinty:.  7'  and  this  sununons  every  ]>ersoii  alM)ve  til^een  years  old,  and 
tb«*  •!•  ;:r«'e  of  a  |K'er,  is  bound  to  attend  U|M)n  warningjr^  *uii«ler     r*.*!! 
f  tin«*   aiiil   iiiiprisoiiiiu'nt.^N)     But   though  the  sheritl  is  thus  the     ^ 
tal  ct»ii*«T\ator  of  the  |H'a<'e  in  his  county,  yet   by  the  express  ilirci'tions 

s^'aX  iliarti»r.^i  be,  together  with  the  (Mnistable,  con>ner,  and  certain 
<»rtii«'r»  i«f  llie  king,  nrv  forbidden  to  hold  any  pleas  of  the  crown,  or,  in 

'    4  l:<|i  ".J.  ff)  I»alt.  r.  l*.V 

•  I»»Ii     -1  "h.  riff*.  «.  (»•  I.iiiul>.  Ktivn  .11A. 

•  l»tii    /*h.r.ff«,7.  (•)  St«t.  ::  H>*D.  \.c.  9. 

.9  \  i;.>ii  r.'P  £rr. 


nff.  f<»r  •Vi-n'  mnnth  h«'  «han  laek  j*ueh  d»»i>utii'*.  *hi%\\  forf«'it  .'»/.;  and  within 
•n:).-  lii-xt  utttT  )it>  hiith  n'<'«*iv4^1  his  piiti'iit  he  nmy  HpfMiint  !«ii<*h  deputit^.  Ao. 

>-rI'. .  if  .1  p^T-iiiii  r^'fu'^'d  to  tako  upon  him  th«'  ««trnf  of  sheriff,  hi*  wa«*  piini-^hf^l 
•^♦r-  h:iriifMr:  }»tit  ii<»w.  if  h«'  r*»fu'*«»s  to  tak«»  thf  otiir*'.  or  tht*  »v«th*.  «»r  otlii'iiit«»s 
:lf  U'fi.r»«  ]^••  h.i>  •(U:«lifi«'<l  hiin*M«lf.  he  ninv  Im»  |ir<»«'i-f«l,Hl  apiin^t  hv  inforM):iti<»ii  in 
nf  *  iVii.h.  r.ith.  :'.i'7.  .1  L.'V.  llt».  2  Mo*I.  M^K  l>v«'r.  I«'i7:)  ftn«l  this  thou^'h  ho 
'••■tr.riniTi:' .ifi'»l.  wh»T«*hv  h«»  eannot  tako  th«'  t«*-'t  to  «inalitv  hiin««>lf.  \\{.*2  Mo*l. 
pwo^  ii«.t  •)iiihfi«d  hv  tnkiiif!  thi»  sacrament  within  n  v«'ar  pn^'iHlinj:.  Vi«Io  4  MimI, 
ilk    I'.:.    1  1^1    U.jvm.  111.   2  Wnt.  24S.— riiiTTV. 

K*r"  I—  <«!h«'r  *utfi''i«-iit  within  th«*  roimty.  I'ntil  a  iliffffi'nt  re;;ulation  was  niad«i 
i;i.  ■  1«..  in  u  i:r«Mt  many  in'«t«no«»s  two  (NMinti*'**  had  ono  and  the  «Minit»  KhiTitT: 
Mill  it».  «-a»«'  in  th«*  «*ounti«»s  of  runihrid^t'  an*I  IIuntin>rdon. — <'iiiii*'Ti  w. 
•"••.•••-I  :n  t-Xf-uti**?!  nf  hi;*  oflire,  he  may  iin|»ri*'»»n  tin*  |mrty  until  h#»  U*  onrriwl 
•  tn*tf:-trtt«'  1  S.uinil.  Hi.  .«^i  if.  at  s  county  cv>urt  hfld  for  thi*  i»lf<'iion  of  kniirhtM 
ihir*\  a  fr»flioI.|#T  int<^rni|»t  the  proowtlinj!**  hy  niakiiif!  a  di«turl»niiee.  the*hi*ritr 
rd»t  hiin    tM  Ih»  tak**n  into  rustodv  an<l  takfn   U»for<»  a  ju«*tice  of  th«»  jn^aee. 

L  l46.--<*RiTTl'. 
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other  words,  to  trj'  any  criminal  offence.  For  it  would  be  lii^lily  unbeeoi 
that  the  executioners  of  juhtice  Hhould  be  al^o  the  judgoH;  should  impn 
well  ixs  levy,  fines  and  aniorcenients;  should  one  day  condemn  u  man  to 4 
and  pei*i»onally  execute  him  the  next.  Neither  may  he  act  as  an  oil 
justice  of  the  peace  during  the  time  of  his  office :(i/)  for  this  would  bei| 
inconsistent:  he  being  in  many  respects  the  servant  of  the  justiceo. 

In  his  ministerial  capacity  the  sheriff  is  bound  to  execute  all  proceM  ifl 
from  the  king*s  courts  of  justice.**  In  the  commencement  of  civil  m 
he  is  to  ser\'e  the  writ,  to  arrest,  and  to  take  bail;  when  the  cause  ooai 
trial,  he  must  summon  and  return  the  jury;  when  it  is  determined,  he  nn 
the  judgment  of  the  court  carried  into  execution.  In  criminal  mattM 
also  arrests  and  imprisons,  he  returns  the  jury,  he  has  the  custody  4 
delinquent,  and  he  executes  the  sentence  of  the  court,  though  it  extend  to^ 
it4»elf. 

As  the  king*8  bailiff,  it  is  his  business  to  preserve  the  riehts  of  the 
within  his  bailiwick;  for  so  his  county  is  frequently  called  in  the  writ*;  i^ 
introduced  by  the  princes  of  the  Norman  lino,  in  imitation  of  the  Frendi,i 
territory  is  divided  into  bailiwicks,  as  that  of  England  into  countie8.(«) 
must  seize  to  the  king's  use  all  lands  devolved  to  the  crown  by  attaiil 
escheat;  must  levy  all  fines  and  forfeitures;  must  seize  and  keep  all  1 
wrecks,  estrays,  and  the  like,  unless  they  be  granted  to  some  subject;  aai; 
also  collect  the  king's  rents  within  the  bailiwick,  if  commanded  by  procert 
the  exchequer. (x) 

4,0  ir  1        '''To  execute  these  various  offices,  the  sheriff  has  under  him  Bfl 
*  ^    ferior  officers;  an  under-sheriff,  bailiffs,  and  gaolers;  who  must  M 
buy,  sell,  nor  farm  their  offices,  on  forfeiture  of  600/.(y)" 

(•)  HtHt  1  Mur.  Bt.  2,  c.  8.  <■)  Dalt  e.  0. 

(»)  FurUiK.  de  L.  L.  c.  24.  (»;  Stat  S  OeOL  I.  e.  1A. 

*°  By  the  common  law,  sheriffs  are  to  some  purposes  considered  as  oiBoenof  Uwi 
RA  the  constable  in  of  the  justices  of  the  peace.  Salk.  175.  2  Lord  Bay.  1195.  I 
121).  Tidd,  8  ed.  52.  As  writH  and  process  are  directed  to  the  9heri£t  neither  hil 
officorfl  are  to  disjnito  the  authority  of  the  court  out  of  which  they  iamOt  hat  hifl 
officers  are  at  tlioir  ]>eril  truly  to  execute  the  same,  and  that  according  to  the  corii 
of  tlie  said  writs,  and  hereunto  they  are  sworn,  (Dalt.  104;)  and  he  must  do  tht^ 
liis  office  and  show  no  favour,  nor  be  guilty  of  oppression.  Dalt.  109.  Batthiil 
ought  to  l>e  favoured  before  any  private  person.    4  Co.  33. 

The  statute^*  relating  to  the  sheriff's  accounts  ore  the  27  Edw.  I.  ■.  1,  e.  2.  4  El 
c.  2.  2  ^  ;^  h/Iw.  VI.  c.  4.  13  &  14  Car.  II.  c.  21.  3  Geo.  I,  c.  15,  and  see  Com.  01 
Viscount,  G. — CiiiTTT. 

"  As  to  under-shoritrs  in  general,  see  Boc.  Ab.  Sheriff.  H.  Com.  Dis.  YiwoontK 

The  slioriif  is  not  )>ound  to  make  an  under-sheriff,  (Hob.  13,  sed  rid.  1  ib  2  P.ft  ]L( 
an<I  tlie  sliorii!'  may  remove  him  when  he  pleases,  and  this  though  he  makes  Ml 
niovahlo.  Id.  The  under-sherifl*  is  aj>|K)inted  by  deed,  which  is  afterwardi  filed  I 
killer's  rememhnmcer's  office  in  the  exchecjuer.  Hob.  12.  By  the  27  Elii.  &  U 
un<l(>r-shoriff,  except  of  counties  in  Wales  and  county  palatine  of  Chester,  mnity 
oath  which  is  now  ]»rescrihed  by  the  3  Geo.  I.e.  15.  Ho  must  also  take  the  oatlvd 
glance.  &i\  in  the  same  manner  as  the  high-fiheriff.  and  within  the  same  time^  (■*< 
notv:)  and  he  nmst  not  interme<ldle  with  the  office  before  such  oath  is  taken, dofi 
forfeiting  W.     27  Eliz.  c,  12. 

For  security  to  the  sheriif'.  the  under-shcrifT usually  gives  a  bond  of  indemnity  li 
the  sheriti'  harmless ;  to  make  account  in  the  exchequer,  and  procure  the  hi^Mi 
discharge,  to  n-turn  juries,  witli  the  })rivity  of  the  sherifT,  to  execute  no  procMiofl 
without  tlie  sh(>ritV's  privity,  to  account  to  t)ie  sheriff  and  attend  him«tobeNi 
attend  the  sheriff;  for  his  good  l>ehaviour  in  his  office,  to  take  or  UM  no  eartflrtk 
give  attendanc4>  at  the  king's  court.  See  Dalt.  c.  2,  p.  20.  To  indemniiy  Ub 
esca]>es.  Ilob.  14.  But  a  )h)I)(1  or  covenant  that  the  unaer«heriff  shall  nolezMiM 
cess,  Av.  witliout  the  sherifl**s  consent,  is  void ;  for  when  the  sheriff  appoints  hiifl 
sheriff,  he  ex  consequenti  gives  him  authority  to  exercise  all  the  ordiaaiy  ofiflili 
sheriff  himself,     Hoh.  l.J. 

The  under-sheriif  may  do  all  that  the  sheriff  himself  can  do  except  that  wW 

sheriff  hhnself  ought  to  do  in  person,  as  to  ex4H?uto  a  writ  of  waste,  redkMUiB,  ptfi 

dower,  &c.,  (0  Co.  12.    IIol..  \:\.    Palt.  34.    Jenk.  181 :)  for  in  all  CMei  when  tkl 

commands  the  sheriff  to  go  in  person,  there  the  writ  is  his  oomiiiiMMHl«  ftiM  wM 
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un«i<T-'*hpriff  usually  pcrforniK  all  the  duties  of  the  office;"  a  very  few 
\«-rpCiMl.  whore  the  i»on«»nul  preHence  of  the  hi^h-Hherilf  in  neeeiwary. 
•  uritU'r--hentf  >\ia\\  uoi<le  in  his  ottice  ulnnv  oik*  yeur;(i;)  and  if  he  does, 
u!e  "Jii  II«*ii  VI.  V.  H,  he  forfeitK  200/..  a  very  lar^e  |K*nalty  in  those  early 

And  no  un<ler-Nheritf  or  nheriff 'h  officer  hhall  praetiHi'  an  an  attorney 

th««  time  he  eontinues  in  Hueh  offiee:(/f)  for  this  would  Ik*  a  ^reat  inlet  to 
.ty  Mnd  ti|»|»n**<sion.  Hut  thes4*  nalutarv  regulations  atv  Hhainefully  evaded, 
r-ti^iu:;  in  the  names  of  other  attorneys,  and  putting  in  sham  deputies  by 

nominal  uniler-Nheritfs:  hy  reason  of  whieli,  says  l)alton,(6)  the  under- 
>  and  hailitf'^  ilo  ^n>w  so  cunning  in  their  sevend  placx*s,  that  they  arc 

•ie««*ivi\  ami  it  muv  wvll  Ik*  fean*d  that  nianv  of  tlieni  do  deceive,  both 
i;:.  tin*  hii:h.*»lM'rit!'.  ami  the  county, 
tf"*.  **r  -^Uvrifi"*^  offircrs.  an»  either  hailitfs  of  humlreds,  or  special  bailiffs.** 

of  hiiniInM|-i  an*  officers  appointed  over  those  respective  districts  by  the 
..  X't  i»A\*'v\  tiiic"*  therein;  to  summon  juries;  to  attend  the  jud>^es  and 
*>  at  thf  u<«'*izcs,  and  quarter  sessions;  and  also  to  execute  writs  and  pn>- 

•  Out.  4.*  i:*l« .  1 1 1 .  r.  !».  (ft;  Of  Sll.  hffm  C.  1  li. 

•  "Lax.  1  H'ti  V.  r.  4. 


•|i-v.A?*».  Dalt.  ';4.  Th«»  undor-Hhoritf  hath  not.  nor  oiijrht  to  have,  nny  inti»n»i*t 
*tfi>*-  ir«*>ir.  tiiMth«T  may  ht*  ilo  any  thint:  in  hi**  own  num«*.  (Silk.  %,)  hut  tmly  in 
iif  .•*'  tfi*'  hiirli— lifriti'.  who  i-  :iiiHW«*ralilt*  for  him.  lHM'au«(*  th**  writn  an*  dirtM*t<*<l 
itjii— liiTirt'  If  ili«»  «h«'ritl'  di<M  In-fore  hirt  otlire  is  fxpir**d,  hin  iind«*r-^h«Titf  or 
-hi!l  ri'iitiiiiif  ill  i»llii-i'.  and  «*xt'<'ut<*  tho  sann*  in  ihi*  diMViisi^il  rth4*ntrr«  name 
u*'n  ohfTitl  Jn*  fworii.  and  In*  shall  Ih»  an^Wfrahh*,  and  th«»  MH-uritv  i:ivi»n  l»v 
i-r -h»TitV  t4i  the  ihT^'usi'd  sh«Titris  to  rontinuc  during;  the  interval.     ,*»  Uini.  I.  o. 

•».-•  I  I-.  1*».  ri<ini»  xliall  si'll,  >»uy,  li't,  or  tako  tn  farm  tho  <»ffir«»  of  nnd<T-shiTitr, 
■  i!t..  r  ofhi  ••  U'jiiiitjin;;  to  thf  nltirv  of  hi^h-'*h«*ritt'.  n«ir  roiitrft<'t  for  tin*  •tame  fi»r 

■r  j.ih»T  •*«>n«idiT.iti<>ii.  ilirtM'ilv  or  indir«'i-tlv.  A**.,  on  |*ain  of  .'>00/..  a  m«iiftv  to  tin* 
.  i  A  !ii't.i'?\  t«»  tiihi  wlio  >hall  mh«.  providt-d  th«*  -iiiit  U*  in  two  vfar*.  jtroviiliMl  that 
:  .ij  •».  •*  .i«  t  "h.ill  pn-v*MiC  till*  "hi'ritr.  nii'i»T-*»hiTitr.  »V:«-.  fr«nii  takin>;  tin*  ju>t  ffv* 

■.  .  -.•••-  .it  hi-  <'fH'«*.  Mr  from  incoiintin^  t'«»r  tlH-ni  tn  th«' slu-ritV.  or  i!i\ini:  -••mritv 

•  ■r  rr  ■!:!  jn  inL'.  t.ikiiiL'.  or  •'fi'iirinj:  a  ^ahiry  or  rtM-oiii|M'ii<ii'  to  thf  iin«hT— InTitf. 

.•i  !•  --•:•  ritV  :ii  i;t-««  ••!  •«h»Tirt"s  dt-aih  from  <»»n*titntin^  a  dfj»uty.     I>aU  .J.  /»I4. 

*  •  .-n  -  hr»»'iirlit  for  a  hrf«n*h  «»f  tlutv  in  tli**  otfi*'**  of  slu'ritV.  it  >hould  U*  ajain^'t 
h -:.•  r:!)  a*  ti>r  .tn  ai't  di»ii*'  hv  him.  and  n'»t  a^jaiii'^T  th**  undrr-^htTitf :  and  if  it 
i«  •'•  M.  :•  t.uilt  lit  th«*  inhh-r-«!MTit!*  <»r  hailitf.  that  i-  matter  t<»  U«  s«>ttlfil  h*'iwf«-n 
•:-i  r  .■  ri.i:N -hiTitf.  *'«»w|».  !{f|i.  4o;i.  In  Irohtnd.  In^wi-vt  r.  thi-  i-  i»th»*iwi*i».  v\- 
'   ^'    ',*•  ■  ••?iii>i.i.M«'d  <»f  w.i«.  thr  inim«'diat«'  at-l  or  di-fatilt  <»f  the  high->hfritf.     TiT 

.V  .'w  \  '•'T  th«*  •I-f'*n'hiMt  wa-  nndrr-^hi-ritl'.  tliat  wmild  Ih»  ^rounil  of  «-lialh'n>:e 
ir-i'.    >  •!•  !i«-r  t'«r  .i  inoiinn  t^r  a  in-w  trial.      1  Smirli*"*  l{f|».  ."I'M. — <'hittv. 
l.i    •-  k  -  •  .1--.  '*  K    I'.'.  I..it«li.  HT.  •*.  r..  tin*  artiiMi  wa-  hroii^rht  apiinst  th«*untifr- 

'  r  I  r  i-"'-  r-  !MMi  >>\  '.  "  « '' ■•./•#.v.    It  appfari'il  that  whil-^t  the  writ  w;»s  |>«*ndinf;. 

'  ••  •'•..  ri'iirti.  tlif  iind'T— !i«'ritf  had  -inht  i»f  th»*  d<'!ind:int  :  hut  riilvd.  tliat  tht» 
1  in.*   '.:«■  .ij.n?i-t   th»*  nnd«  r-shiTitV.  f«»r  tin*  lii>rh—li«'ritf  tuily  is  «'harjri*ahh»,  un»l 

Hi  i-  r  -li.  TiTI.-    « 'llITTV. 
-  -•-.  r  tf  -  r  .i.!!i!-  .ir.-  Tji  tak*'  th«'  oath-  ap|'*»iiit«'d  h\  ^Jiat.  27  Klii.  r.  1*2:  th«*y  ar« 
»   ■"-.  •  ■  *}.*■  «!iT  r'lii  iiv  aiMl  1i»r  thf  I'XiTi'i-^f  •>!  tlifir  nfli.-i'.  nndfr  40/.-.  antl  if  thfv 

*:  ■.  .1  r  ..'i,rr.«r\  :<•  tli«ir  •«atli.  tlifv  •»!ia!l  Io*f  tphh*  damapv.  S****  Ini|*«'y.  <  »tl'. 
it 

M  ?.  V  r  \  KM  l'«'»4.  K.  11.  no -ihfritf's  hailitf  <^)ia!l  Irt*  attornfv  in  tlif  kin^'H 
!•!•  iifc*  til-'  t.!ii»-  Ijf  J-  iTi  ortii  •'. 

•  r  :*  •  ♦!:.  •  r.  ^.il.tV  "T  ofhff  pfr-mi  lan  hf  I'mH  in  anv  aft  inn.  .  K.  M.  14  *ifn. 
'•-if  -.  •  •«»  'J  H!.i  I{.-|..  7'**.*.  Lnft.  |.V'».  S.i»  Ti'ld.  >*-*[.  '\K;  nor  takf  anv  war- 
•M  -T.-.       H    K    r.  <".ir.  11. 

.■  i  iV.  -  .f  h.i:l!tl-.  ..f  Impfv.  ntr  of.<h.ritr.  1.;.  Hawk.  V.i\  In-lfX.  tit.  Riilitf. 
H»  M  VI  «•  lo  ju-l:;*-.  of  a-^-i?!'  •*!iall  in<|iiirf  iiiii»  i!if  romiurt  «»f  hailitf-*.  an<l 
•'••  i  *"r  »n\  nii-d«''d  in  nftii »».  Tln'V  an*  h.ihlf  to  li*  |  ri»<iH«i|fd  a:;.tiii<*t  -iim- 
'  f  .  i'..rv..fi.  i»n  hr  ;'.LM;.h..  II.  f.  1»s.  s".  II.  l!  It*-.  A  Tul.  s^. 
»r  t!  kppi.nr  .i  •^x'  i.il  haditt'  to  arr^'^t  <lfft*ndant  aT  ri'-ph'-t  of  plaintitf.  ht*  i-annot 
I  •..  'f'lirn  thf  writ.  4  T.  It.  Il'.».  It'hitty'**  Hfp.  »il:'.:»  hnt  Im»  i*.  n»»tw  itliM.indmi:, 
».l.«  W  the  -aff  oujito'lv  of  tirfriidaiit  uftfr  ttrrf!»ied.   ^  Ti-rm.  Hep.  J«*-*».    -<*HiTTr. 
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CCH8  in  the  several  liundrcdB.  But,  as  theBe  are  generally  plain  meOi 
thoroughly  skilful  in  this  latter  part  of  their  office,  that  of  serving  « 
mukiiig  urroBtH  and  executions,  it  is  now  usual  to  join  special  bailiffs  wM 
who  are  generally  mean  persons,  employed  by  the  sheriffs  on  accoimt 
their  adroitness  and  dexterity  in  hunting  and  seizing  their  prey.  Th 
^o  I P  <|  being  '^^answerable  for  the  misdemesnors^*  of  these  bailiffs,  they  ■ 
^  fore  usually  bound  in  an  obligation  witli  sureties  for  the  due  ■ 
of  their  office,  and  thence  are  called  bound-bailiffs;  which  the  oomnMi 
have  corrupted  into  a  much  more  homely  appellation. 

Gaolers  ai*e  also  the  sen'ants  of  the  shenff,  and  he  must  be  respOH 
their  conduct."  Their  business  is  to  keep  safely  all  such  persons  as  are 


'*8ee  Drake  vs,  Sykes.  7  T.  H.  113.  I>oe  d.  James  vs.  Brawn,  5  B.  ft  A.  2fl 
cased  discusH  the  (iuei«tioii  of  the  civil  ability  of  the  sheriff  for  the  acts  of  thesti 
thence  appears  that  it  is  not  every  obnoxious  deed  committed  by  them,  whik 
the  office  of  sheriff 's  bailiffs,  that  subjects  the  sheriff  to  the  consequences  of  mm 
but  it  must  appear  that  he  employed  them  in  the  particular  instance.-^Birrr. 

The  term  *'  misdeniesnor"  is  not  used  here  in  it«  strict  legal  sense  of  criminal  mi 
or  non-feasance:  at  least,  it  must  not  he  un<ler8too<l  that  the  sheriff  is  criminal^ 
able  for  any  thing  done  or  left  undone  by  his  bailiffs.  Civilly  he  is  reflponsiUi 
misconduct  of  his  officer  when  charged  by  him  with  the  execution  of  tne  lair/ 
he  must  in  ever>'  particular  case  ho  connected  with  the  bailiff  by  evidence :  il 
l>e  enough  to  show  that  the  person  doing  the  act  held  the  office  of  sheriff's  h 
ho  must  1x1  proved  to  have  l)een  employed  by  the  sheriff  in  this  particular : 
The  rule  is  otherwise  with  the  under-sheriff:  he  is  the  general  deputy  of  the  ihl 
his  acts  for  all  civil  purfioses  are  the  acts  of  the  sheriff,  without  showing  hit  appi 
or  any  special  authority  in  each  particular  cose.  Drake  iu.  Sykes»  7  T.  R.  113.  J 
Brawn.  5  B.  &  A.  243.— -Colkridce. 

There  are  two  kinds  of  deputies  of  a  sheriff;  a  general  deputy  or  under^hfl 
hy  virtue  of  his  appointment,  has  authority  to  execute  all  the  ordinaiy  dnlil 
office,  and  a  spei*ial  deputy,  who  is  officer  pro  har.  vice.^  to  execute  a  particolfl 
some  certain  occasion.  Allen  vs.  Smith,  7  Halst.  159.  No  deputy  can  transfer  U 
powers,  but  he  may  constitute  a  sen'ant  or  bailiff  to  do  a  particular  act:  benosa 
sheriff  may  depute  a  person  to  sen-e  a  writ.  Hunt  vs.  Burrel,  5  Johns.  137.  Hn 
is  liable  for  the  acts  of  his  deputies,  and  it  is  not  necessaiy  to  show  a  particnkr 
to  the  officer,  nor  that  the  sheriff  adopts  the  deimty's  acts.  Hasard  e«.  IstmI 
24<).  This  liability  extends  to  all  acts  done  under  colour  of  his  office,  as  in  Mk 
goods  of  one  man  under  an  execution  against  another.  Wilbur  tv.  Strickland,! 
458.  SiUterwhite  i-^.  Corson,  3  Ireclell,  549.  Knowlton  vs,  Bartlett,  1  Peck,  fl 
for  ]H'rs()nal  torts,  though  commit te<l  while  about  the  execution  of  offidsl  dM 
deputy  alone  is  liable.  Smith  vs.  Joiner,  1  Cliip.  62.  Harrinjg^ton  tv.  Fuller,  68b 
The  a<lniissions  or  <b^clarations  of  a  <leputy  are  evidence  against  the  sheriC  «kl 
accom]>any  the  official  acts  of  the  deputy  or  tend  to  charge  him.  The  State hlj 
IriMlell,  30.  The  declarations  of  an  under-sheriff  are  evidence  to  charge  thelu^ 
only  where  his  acts  might  ))e  given  in  evidence  to  charge  him,  and  then  ittM 
than  as  <leclanitions,  his  declarations  being  considered  as  part  of  the  mytdM,  I 
vs.  ilambright.  1>  S.  &  K.  3*>(). — Sharswood. 

^^  The  gaol  itself  is  the  king  s  pro  l)ono  publico.  (2  Inst  589;)  but  by  14  Edw.D 
the  sheriffs  are  to  have  the  custo<iy  of  gaols,  Ac,  (and  see  13  R.  II.  c.  15,)  eSB^ 
whereof  any  ]>ersons  or  body  corponite  have  the  keeping  of  estate  of  inheritno 
succession.  \\>  ilen.  VII.  e.  10.  Therefore  the  sheriffs  shall  put  in  such  kM| 
whom  tlu'V  will  answer.  Rut  by  3  Geo.  1.  c.  15,  8.  10,  the  office  of  gaokr  CH 
Inniglit  or  farnnMl.  undiT  5(H>/.  j>enalty. 

\\\  4  <t«M\  IV.  c.  r>4.  s.  in.  the  gaoler  must  not  be  an  under-sheriff  or  bailift  B 
be  con<*enn'cl  in  iiny  occujiation  or  trade  so«»ver. 

When  a  >brrit}'  (|uits  his  office,  the  custody  of  the  county  gaol  can  only  bdom 
8Ucei»sKor.    1  Ld.  Kaym.  l.'JJi. 

As  the  gar)l«T  is  but  the  sheriff *8  ser\'ant.  he  may  be  discharged  at  the  I 
pleasure;  and  if  hi'  r«'fuse  to  Mirren<ler  u})  or  quit  iHwsesaion  of  the  gaol,  thsika 
turn  him  out  by  foree,  us  he  may  any  private  person.  Also,  they  are  each  of  i 
far  under  the  re'guliition  of  the  court  of  King's  Bench  that  they  will  oompelthi 
to  assign  ])ris()ners,  ike.  and  gaolers  to  surrender  up  gaols,  Ac;  and  lor  say li 
office  the  gaoler  forfeits  it.    S<h>  Co.  Litt.  '233,  9.    Co.  5.  3  Mod.  143. 

The  gaoler  must  reside  within  the  prison.  He  must  not.  nor  must  any  pemi 
for  him  or  employe<l  by  him.  sell,  or  have  any  benefit  or  advantage  from  tie  Mil 
article  to  any  prisoner,  nor  sui>ply  the  prison.  4  Geo.  IV.  o.  64*  ■.  IOL  As  fvM 
262 
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ht-ra  l*y  lawful  warrant:  and,  if  thcv  Bnffor  any  8uch  to  cflcapo,  tho  Bhoriff 
ki  aii«w«*r  it  to  the  kin^,  if  it  be  a  cnmiiiul  matter;  or,  in  a  civil  ease,  to  the 
ly  itijun*^!.  «*)  And  to  thin  end  tho  Hhoritt'  niustr//;  have  hinds  Huttioient 
Lk!i  ti.t*  cimiity  to  ani^wor  the  king  anri  hin  people.**    The  uburtes  of  gaolers 

titet^   .    ::•     I  Rrf.  34.  t4)0  K.IW.  ir.  at.  -*.    'I  VAw,  III.  r.  4.    4  EJw.  III.  c.  V. 

6  Uw.  II  I.e.  4.    UA  UUr.  JI.c.::K|7 

i«-,  !.••  mu-t  ••■••  I'vtTV,  and  at  U'-wt  iiiHp.'ft  «'V«.'ry,  c«*ll  oncv  in  rvi-ry  tW4«iity-four  houri« ; 
ixi  \  .•  Tin,:  ti-in.di*^  hf  iiiu^t  U*  titti-iidiMl  |»y  tht*  iii:itn)ii  iirothor  foiiiale  olH(!«*r.    Id. 
i:i..-:  k'l-j'  .*  j'luriml  r«*<>nnliii>!  a^t  to  piinii«hiii4*nt^,  Ar.  and  otln'rocourrcnri^of  iiiifK>rt- 
.*.  A...  til  U-  lai«l  \m*U>r**  ju»«tir«*»  at  i*f*:^ioiis  to  Im»  vi^tif«l  |iy  tin*  <'huinnnn.    Id. 
\*f  M.x-TrtT  iiKiot  not  put  prison«*rri  in  irnnM.  iinl«*»M  in  cuso  of  neoesAity,  (Id.;)  and 

'\  t}.«-  4  <i-o.  IV.  c.  (i4.  h.  4o,  a  |M*nalty  in  imp<>iK*d  on  a  gaoler  jHTinitting  tho  ftalo  of 

n  ••  ::i*-  f.i-**^  ^'r<^4  <Tiirltv  on  tliO  i>art  of  thfi  ^aoltT  rau<tin>!  dfuth  w.nild  amount 

u  I-  imr.irr.  Si^-  f.h.1.  ;;JJ.  17.   llow.  St.  Tri.  :i*j^.  2  sira.  s.v..   1  K:Lst,  V.  c.  ;;;;i. 

V   vj!.    n.,i...  4.;j.   ::  Hal.'.  :»7.    l  I^hm-I  on  Crim.-t.  iW.T. 

i\  ;«».-•  IV.  r.  ii4.  stM't.  41,  A  iHiwiT  !?•  ffiviMi  to  thf  kfi-jHT  to  oxftiuin**  into  and  punt<h 
Uin  ■  tr  n«*t-4  thfn*in  »|MHM(itMl:  and  l>y  ri«*«-t.  14.  ^aoliTs  nhall  attt^iid  (|uart«'r  Mi^.^Hion.-. 
N'|-.rr  41  tii.il  -tat**  of  |»ri<«oiH:  H*M*t.  l'.»,  rt'tnniH  an*  to  U»  nia«l«*  at  tho  si'v<.*ral  iL4f«izcM, 
li.^}«  r^  lit  pri<M>n<t.  of  tin*  ixttmmih  iii'nt«'iifi>tl  to  hard  laU»iir.  \\y  fvct.  l^i^  li-ils  of 
■•»n'  r«  tn»-«i  for  tflonv  an*  to  Im«  transmit l«*d  to  tin*  s"»T«*tary  «if  ^tal«^  by  lln»  k«'«'iK»r. 
l-r  |-  iMiiv  «if  "Jn/.  Hy  ^iN't.  -1.  tin*  ki'«'|M'r  nhall  d.'liviT  !•►«••  »urt  of  l^uartor  ."N'^ioiu*  a 
11^' ..:•  :i,'  (•>  ii»iw  far  tli**  ridf^  havi»  Immmi  o}»<*rvfd,  nnilfr  iM-nalty  of  'J<)/.;  and  m'<*  id. 
i  'J^  iU  ^*'*'t,  :»1.  liiM)kx  ar«'  to  Im*  kt>iit,  in  which  tht*  visits  &v.  uf  tht*  chaplain,  Av. 
ftii  U-  •■rtt>  r*-l.  and  tht*  k<*i*jM'r  inu'«t  taki*  i-an*  of  it. 

lii  ■  t  M  it  il  •-.i«t-.  if  a  )!aoli*r  a^^^^i^t  a  fi*loit  in  making  an  actual  4*<cn}»o,  it  is  frlony  at 
:(i!it  <ii  l.iw.  'J  I.«*.ti*h.  ii71:i  and  in  M>nit*  ca-^H  it  is  an  c«ra}'*'  to  *<utri*r  a  prison«*r  ti> 
if^  fiN-.itff  IiImtIv  than  can  1m*  Ky  law  allowtNl  him.  a.**  t«»  aduiit  him  to  Uul  at  law,  or 
S'T  hi:u  i*>  :;o  )N*y«in<l  tlh*  limits  of  the  pri*Min.  Hawk.  h.  2.  c.  1'^  s.  5. 
A  r  .  '."-y  f"*i-.i|M*  uniount.s  to  the  sam«*  kinil  of  crim*'.  and  is  puni^^hahh*  in  the  *iain«* 
IT  y  r:i>'  or.j:iial  otli-ndcr.  whether  he  U*  attainted.  inilicttNl.  nr  «»nlv  in  iii-tiMlv  <»n 
•J  •  .  -i  I  M.»!»*.  IMI.  'J  ll.iwk.  c.  VJ,  s.  ±2.  .\ntl  a  jM-r^on  whi»  WMnufully  take-*  nn 
rri«f.-  :...   •.:hi  i<  nt  ;;.ioI*'r  i**  .i«  much  li.thle  a**  if  he  wen*  duly  a{'|>iinited.    1  llaie.  .YM. 

Bui  :.      •; .in  h<*  puni-hahle  in  this  de<;ri'e  fur  (lie  fault  ot  a  «le|>n;y.     1  Silk.  *J7'J. 

U      N  <r  •  .in  any  ^a<ilfr  U*  a  telon  in  p'^pfet  of  a  vi»hiiitar\  eM'a|H>.  uiil«'*^s  at  the  tinit* 

•  ^if-  :•  .  •■!  hi-  |»ri»**iii'r  w.is  f«*lony.  and  cannot  Im*  iiiafle  sn  hy  it-  iMM'oniinxr  >o  afler- 
M-  1  !{  li".  "''.'l.  Neither  i-an  he  Jh»  thu*  indieted  till  nftt-r  the  attaimier  of  the  priu- 
aJ.    !{  i-.«k    h.  'Z,  e.  1'.'.  s.  *Jt).  I  thoni:h  he  may  In*  tin<Ml  tor  tlie  mi-pri-ion.    Id. 

\  ^  K  .'  .^.•;ip.*  may  ht»  piini-*h«*d  hy  Hn«'  at  eimimon  law.  *J  Iluwk.  c.  1*.).  s.  .'il,  ami  .i 
•^.rf  •  •.  ui*  li.ihh*  li-r  tin*  default  of  his  deputv.  id.  Hue  instanc**  «if  such  ie'::lii:ence 
►-•  r.  ■•  ini"unt  to  u  tt>rfeiture  4»f  ihi*  pioI»«r"s  olHit*.  tliou;;li  a  re]  .et  it  ion  of  -iieh  iiii-fea- 
1  -  ^  .  ••i..iM»-  th«*  •inirt  to  Mii*%t  him  in  thi'ir  ili*«"retit»n.  Ilawk.  h.  !l.  r.  V.K  s.  J'.o.  S'l* 
i'Am  I!  I..  *.  a^  to  puni-hnient  fi»r  mar-hal'-*  ne^rlicfiit  eM'a]»e.  When  a  piol  is  hrtiken 
tit  -'■•--.  t?i-  j-aoliT  i«  aiisWfrahlt*:  not  >o  if  hr«»ki>ii  h\  kin.:»'s  enemies.  A  Inst. .'»-.  The 
^c  v.iv  |<»ri*>n  a  v>»luntary  e^eape  h«*fon*  it  i-  i  onimitted.  H  Hawk.  c.  IV*,  h.  3l2;  aiid.-ee 
"•'.  '  .'  :•»  pri-'-n  hr»*.u  h  and  re-cu**,  /-*•'.  4  lH>«»k.  l-'.o,  1:',1. 

Is  •  .  .i-*-^.  if  thf  -heritl's  jiaoji-r  sutler  a  prI-i»n«T  loe-eaiM*.  the  notion  must  !>•» 
•"ii  *  i- 1  i>l  tli«*  -herilK  not  a;;ain*>t  ihe  jfaoler:  for  an  e*ira|M«  nut  t>f  tin*  pMler*-  I'u— 
:«  .*       ■►    ili:t-Tidllt*'Ilt  ••!    tlie   l.iw.  out  of  the   sherit!"-*  eU-^l'Hly.      2  Lev.  l.V.I.      J  .lone-. 

•  •  M  '1  l'J4.  -'>  M'hI.  414,  4111.  Hut  an  acti*m  li«*s  a>:ain-t  a  >!iioler  for  a  v<iluntary 
-*•-  i- w.  II  .1.1  .i;r:r.n-t  the  -hepitf.  it  U'im:  in  the  nature  of  a  reseue.  *J  Salk.  441. 
^•  K    I-    .iiid  -i'i-  tu.Mli*>r.  a-  t«»  the  a4*tion  tor  ♦—•■a|H«.  |m»-c  .1  lMi»>k.  l«»'>. 

W  •  .,;...;•.,  I  J,,.  i:.i.»Ii.r*-  /'.■«.  hv  ')■'»  tiei».  III.  «'.  ''O.  .t.  'J,  tli»*  ipiarttT  •*e'<sii»n^  are  to 
ik''  I  .  '.1  in-  .•*  t"»  ;:.M»!iT-.  iVe.  ;  and  hy  -.  il  the  allowaiii-i*-  an*  to  \h»  |miii  nut  «»f  the 
*«?*.  ■  4'-  -      I'lif  «•••■.  11  |"»:ii!-  Miij  hnw  alli»W;uiee'*  ;ir«*  ii»  ]»i*  r;»'>tM|  l»ir  plae*'-  which  ilo 

•  ■  ■  •  »  I.'.'  •.!  1  I'jiiTv  r.ir>--.  and  hy  s.  \'2.  all«»vvani-e-  in  ]tar!i«ul:ir  pla"■t•^  are  t«»  he 
Li  ,  .  '■}  (i.-<.  Ill  .  .'»7  dri'i-i-  hi»w  all4ii\Mn<  I*-  t'l  tlie  -jaiklerof  I>i»v«t  <*a>»tle  pri>t»n. 
-»•-•.  !-■  |.ii  I.  riif  .'.". <n-.i.  1 11.  «*.  .'>o. ..,  I.;  intliet- a  pMni-linM-nt  «»n  ^ao!.»r- ••xaetin.r 
n  '  :'  i!':  :\-  tnnu  pn-i«uep-.  And  hy  -.  1  of  -ami*  ai-t.  all  fe«*s  or  i»ratu;ti«-s  pai'l 
'{•  •  .;:  1  i-r  d"'A-«  U-  arf  aU»li-h*Nl.  with  exception  ot  (lit*  kin^iV  ImmicIi  pri-^on.  t1i-et. 
itf*'    .'  I    ml  pil.i.- ur!-.     M.S.  14. — <'iiitty. 

•T  -  .  iK-  -tnlv  •luaiitiiMtion  rt»i|uir«Nl  fpi»m  a  ihepitr.  That  it  was  tho  intention  of 
Sf  %'  ••  I--  ih  if  thf  hind-  i^f  a  -herill"  slh>uM  1m»  on-iderahle.  ahuniiantly  aj»|HMrs  fri»ni 
^^'  :.  »■  :.  J  thi-  pp«»vi-ion  -«»  tr"«|uently  repi*att»d.  and  at  tin-  -atne  tiui«»  tliat  tht*v  ol*- 
»B»»-i  J.  .    itfiruMtion  ot  -li;-**!  rLirta  and  their  nio-i  valu.d'le  lih»Ttii»s,     As  the  oheriti. 
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and  sheriff's  officers,  towards  the  unfortunate  persons  in  their  custody,  arc  weD 
restrained  and  guarded  against  by  statute  32  Geo.  II.  c.  28;  and  by  statute  14 
(Jco.  111.  0.  51),  provisions  are  made  for  better  preserving  the  health  of  pri^»nen, 
and  preventing  the  gaol-distemper. 

The  vast  expense," whieh  custom  has  introiluced  in  serving  the  office  of  hi^jb- 
sheriff,  was  grown  such  a  bui'den  to  the  subject,  that  it  was  enacted  bv  statute 
13  &  14  Car.  II.  e.  21,  that  no  sheriff  (except  of  London,  WestmonJanU.  and 
towns  which  arc  counties  of  themselves)  should  keep  anv  table  at  the  a.ssizef, 
except  for  his  own  family,  or  give  any  presents  to  the  judges  or  their  scrvanu, 
or  liave  more  than  fortv  men  in  livery :  yet,  for  the  sake  of  safety  and  decency, 
he  may  not  have  less  tlian  twenty  men  in  England  and  twelve  in  "Wales;  upoi 
forfeiture,  in  any  of  these  CAses,  of  200/." 

II.  Tlie  coroner's  is  also  a  very  ancient  office  at  the  common  law.  He  is 
called  coi*oner,  coronator,  because  he  hath  principally  to  do  with  pleas  of  the 
crown,  or  such  wherein  the  king  is  more  immediately  coneenied.(«)  And  in 
this  light  the  lord  chief  justice  of  the  King's  liench  is  the  principal  coroner  in 
the  kingdom ;  and  may,  if  he  pleases,  exercise  the  jurisdiction  of  a  coroner  in 
*^i"l  '^'*y  P*^^  ^^  ^^^^  realm. (/)  But  ♦thei'e  are  also  particular  coroners  for 
*  J     every  county  of  England;  usually  four,  but  sometimes  six,  and  ifomt- 


times  fewer.(f/)     This  office(A)  is  of  equal  antiquity  with  the  sheriff;  and 
ordained  togetlier  with  him  to  keep  the  peace,  when  the  earls  gave  up  the  ward- 
ship of  the  county. 

He  is  still  chosen  by  all  the  freeholders  in  the  county  court,"  as  by  the  policj 

(')2Tii!«t.  ni.   4Iiut.  271.  (#)F.  N.  ai(B. 

{/)  4  Ki'p.  57.  (*j  Mimw,  c.  1,  {  3. 


V>oth  in  rriininal  ami  civil  onses,  may  have  the  custody  of  men  of  the  greatest  property 
in  tlic  roiintry,  liis  (m'li  estate  ou^ht  certainly  to  be  lar>;e,  that  he  may  be  above  aU 
tein] station  to  ]>ormit  thoin  to  escape,  or  to  join  them  in  their  fli|:ht.  In  ancieut  tinci 
tills  otticc  was  iVciiiicMtly  e\eciitc<l  hy  the  nobility  and  jierKons  of  the  highest  rank  intkt 
kin;rdoiii.  K^n/Jitntur  ol'nn  ad  hoc  tt/h'clum  /K'trndssimi  sacpc  numrnt  totiiu  re^i  procere*,  U/rona, 
r,iii'it-.<.  JiircA,  niUrdinn  r(  r.',j>nn  tif'u.  S))el.  Glosrf.  Va'crom.  Bishoi>8  alsfo  were  not  uafr^ 
<|uently  slhTitls.  Hicliard,  duke  of  Gloucester,  (afterwards  Richard  the  Third,)  wad  sheriff 
of  (.'iiMibcrlaiKl  five  years  topnlior.  Burn.  Hist.  Cumb.  570.  It  doe^  not  mp\\f^  ihit 
there  i*«any  expn^ss  law  to  exclude  the  nobility  from  the  execution  of  this  oflii-e,  tlioa|k 
it  has  IwM'n  Ion;;  ai>)»ro]iriate(l  to  con n n on ei*s.— -Christian. 

'*  SI  I, -rills  are,  in  the  United  States,  otficers  ai))>ointeiI  or  elected  under  the  eonstitutionf 
and  laws  of  tli(>  several  States,  and  an*  the  ])rinci])al  conservators  of  the  {leai'e  in  llw 
coinitie.H  to  whi<-h  they  belong,  and  execute  the  ]iroeessof  the  t^everal  courts  within  their 
juris<li«'tion.  Tln'ir  ]»owei*s.  duties,  and  lia)>ilities  corrt»sjK)nd  generally  with  iho«e  of 
^lieritfs  at  common  law.  anil  they  have  additional  duties  and  responsibilities  by  TAiioni 
^tattlt^"^.  Tin'  slicritl*  may  take  tlj<'  i»ower  of  the  county, — jMiwv  comifatHS, — if  neces^Miy.  to 
execute  ]irocess  :  and  r>vi'ry  man  is  t>ound  to  }>e  aiding;  and  asHiHting,  upon  order  or  ram-- 
mons.  in  jirt-^'ervin^'  the  jk^uco  an<l  apprehending  otlenders,  and  is  punishable  if  be 
rel'u>i-s.     10  ,Iohn*«.  h"). 

The  federal  otHcers  im<ler  the  ;:overnment  of  the  United  States  corresponding  in  their 
funetioii^  to  slieritfs  are  denomiiiatcMl  marshals.  They  are  ajipointed  for  each  judi«nal 
di>triet  liy  the  Presidi-nt  and  Senate  for  the  tenn  of  four  years,  but  are  remoTAblelf 
the  l'n-<i(lent  at  pleasun*.  It  is  the  duty  of  the  marshal  to  attend  the  district  andci^ 
<  nit  courts,  and  to  exiH-ute  within  the  <listrict  all  lawiiil  precepts  directed  to  him.  and 
to  coniinaiid  all  r«M|uisite  a<si^tanec  in  the  execution  of  h\»  duly.  There  are  aljtoTarioM 
s]ieei:il  (lutios  a>«si|!neil  l>y  statute  to  the  marshals.  The  n ppf)int men t  of  deputies  ii i 
)iow(>r  incidi'Ut  to  the  oii'u'e,  an<l  the  mar^hal  is  n^siKinsihle  m*i7i7<*r  for  their  conduct. aad 
tlii'y  are  removaM(>  not  only  at  his  pleasure,  but  they  are  also  by  statute  made  remark 
\Ai'  at  the  ]ileasure  of  th«'  district  or  circuit  courts.  Act  of  Congress,  Sept.  2-1.  ITW. 
1  .Story's  I^iws.  i»*J.     1  Ki-nt's  Com.  'Mh — Sharswik)D. 

**Sfat.  'Js  K.  I.e.  .">  reeo;:niscs  the  corontf*r  of  the  king':)  house, and  consequentlj, W 
so  chosen.     <*oroncrs  so  cho-<en  are  calh'd  coroners  virhtte  tarltr  mv€  towiM'iaasi 


iH  not  SI)  elrosen.  <  oroncrs  so  clio-'cn  are  calh'd  coroners  virtute  taritr  mv€  fom 
Tlie  kiuL'  claims  the  power  of  appointing;  his  own  coroner  by  prescription,  but  the 
ji*«^t  r.ninot  claim  it  exempt  liy  ;:rant  fmm  the  crown.  Similar,  therefore,  to  the 
of  tli»"  kin;:*s  Iioust-linM.  is  the  eoroner  for  the  city  and  lihertiev  of  We<Ktminst4.T,  wlio if 
n)>pointe(l  hy  the  dean  and  c}ia]»tfr:  coroners  in  the  isle  of  Ely,  who  are  appointed tf 
'he  hi<s}io]>:  the  coroner  of  t)ie  kind's  Im-ui'Ii  ]irison  nnd  the  niarshaUea,  who  nth* 
master  of  the  crown  oihce;  and  the  coroner  of  London,  which  oflloo  ia  TMied  iatkc 
2U 
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irif-iont  Iaw8  the  t«heri(f?4.  an<i  conj«er\'aton4  of  tho  pcaf^c,  ati<l  all  other 

wi-n*.  who  Were  eonoeriUMi  in  matterH  that  affectwl  tlic  liberty  of  the 

I  •  an<i  a-*  venlemrH  of  the  forest  Htill  are.  whoso  buhinoHs  it  is  to  Htand 

i  (h«*  |>r«'n*:r:itive  ami  the  Hul»jeet   in  the  execution  of  the  fon*st  laws. 

•  |iiiqM»M»  tliere  is  a  writ  at  common  law  de  curonatore.  ri**jt'ntio;(j)  in 
[  i?»  e.\|»i\-i4y  coniiiian<leil  the  sherif!',  **  qutui  talem  rliiji  furiat,  qui  mriius 
ft  ftltt,  tt  jH,.Kt,f^  ojfirii,  iUI  iutenthrf."  An«I,  in  order  to  effect  this  the 
n-ly.  it  wa-  eii:i(*tr«l  hy  the  statute'/;)  of  Wentm.  1,  that  none  hut  lawful 
n-«-(  kiiiirhts  MJioultl  he  cliosen:  and  there  was  an  iuHtance  in  the  it  K<lw. 
:i  ni:iii  hfiii:^  reniowd  from   this  (itfiee,  because  he  was  only  a   nier- 

*  lint  it  !*iTmf*  it  is  now  sutticient  if  a  man  hath  lands  enough  to  Ik* 
kiiiirht."  \vli*thrr  Im*  Ih*  rvaliy  knighted  or  not  :(m)  for  the  con»ner  ou^ht 

ati  ( <*t:it<*  siitliri^'iit  t(»  maintain  the  dignity  (»f  his  office,  and  answer 
«  that  may  bt*  ^vi  upon  him  tor  his  mi>hehaviour;(ii )  and  if  he  hath  not 
to  atiHWiT.  his  tine  shall  l>e  levieil  on  the  C(»unty,  as  the  punishment  tor 

ail  in-iit!icient  ot!ir«»r.(«M  Now  indeinl.  throu«;h  the  culpable  iioj^leet 
(••nii-ti  of  pmperiy.  thisottiee  has  been  surteriMl  to  fall  into  disrepute,  and 

i'*w  and  indiixent  hands;  ho  that,  although  tornierly  no  coroners  would 
i-nd  t'l  Im-  iiaid  for  sfrvini;  their  country,  and  thev  wen*,  bv  the  atori^said 

•  >!   Wr-tni.  1.  rxpH'ssly  forbidden  t*)  take  a  ♦n»wanl.  under  pain     r^oi}^ 
'at  t''rfi'iture  tti  the  kiiiir;  vet   for  many  years  past  they  have     ^ 
•iri'l  \*t  U*  t'lioM-n  for  the  sjike  of  their  i»enpiisites;  U'in^  allowed  fees 
r  att<'ndanrr  bv  iIk*  htatute  .*{  Ilenrv  VI I,  <•.  1.  which  Sir  Kdwanl  Coke 
hs  lit'  heavily  ;=  p  i  thou;;h,  since  his  time,  those  tecB  have  been  much  en- 

•«»niner  is  rhoHt'n  for  life;  but  may  l»e  n»mov<Hl,  either  by  beinix  made 
nr  I'l.oMMi  vi'pienjr,  whirh  are  otti<-es  incompatible  with  the  othtT ;  or  by 
it's  h  rii  '/'•  r,»r'»mi(fn'  tjunrnufln,  for  a  cause  to  be  therein  as».i;;hed,  as 
i-  i*hL'a:r»'d  in  ntln-r  business,  is  incapacitated  by  yi'ars  <ir  sif-kncs^,  hath 
jt!iii«  lit  v^tatf  in  tlie  i-ounty.  i»r  livt-s  in  an  inec»nvrnit'nt  part  of  it. id 
t!it  ^tatuti*  -.">  (ifo.  II.  <•.  l!l>,  extortion,  nei^lect,  or  misbehaviour  are  also 
ni»i  —  .it'  n'liioval. 
•f!i«  i-  and  po\v»'r  of  a  <-oroncr  are  aN<>,  like  those  of  the  sherilf.  either 

•  •r  mini-^tiTlal;  but  prineipally  juilicial.    This  is  in  great  meaMire  ascvr- 

!  :  in.t  '.'•  ••  I»ii.l. 

■    >    N    I-    :  .■  I*    Mirr  r   1.  J  .T    'J  hi^t.  IT  J. 

•       >  i«    I  r  1-1.  ,r  2  liHi   Jl>*. 

.:!»•:    i  i«  ^i.it.  ."'•»;-••.  II. r. i*. 


■.  T  >\     ?.  irt.  r.       F«»r  tin*  nio*i  iiiiipl«>  in1i»rination  on  thin  siubjtvt.  -iee  •'.lerx'i* 

»:l.  .    ii.i  !»iit: 1  <  "orohtT-." — <.'iiittv. 

:  :!,>  '.%  I-  .111  "t^i-f  <•!  ln^h  di^'iiity  in  iin»M«»nt  tinn-*.  npjM^arH  from  <'hau«***rS  do- 
1  ■»!  :li''  F!.»i.kt  liii    _ 

At  •.t".»i«in*  th«T  was  In*  lonl  and  fire, 
Kul  o!t«ii  tinif  In*  wiis  klil::lit  lit'  llie  ««hiro  ; 
A  "liiji'M-  h.iilde  ln'  hfu,  and  a  ••<»n»ni»ur; 
W.I*  !i.i  wli.T  ••wiehf  a  wiiriliy  vava-our. 

1    T:T     II-iii.  *J  A  .'•,  ■».  4.  fiK-.»rvi'H  tlial  ^oine  ropic-*  !iav«»  it  r.ir.-triO'^r.  otlM»r*  t^'^u^itow. 
.??'  '■  ••*  .•?!   .i»  ■   ■MTiT.iiiT   i-  j.t-rtV*  tly  in<'<)ii^i»ti>iit  with  the  ehara<tfr  ile^t  riU»«l. 
.-♦•ii|*  .i;r  -lirn.lit-il  .m  ••;M'lii-ai4ir. — <'hristi\\. 
■  J.    •  •.  fji.-    •'  '.-I    .'     f.     ♦.',.*.  1  Kdw.  1!.,  w.-r«'  lamU  to  lh«»  anunint  «»f  J"'.  /•'- 

.    .  .....  .1-  •..  li...  lijl.c  to  f.'.-».  will  1m»  r«mnd  7  T.  K.  VJ:  '2  IV  A  A.  -*•»;.     I'.y  th.' 

.  *\  »;  ;.  •  ir  !  t,  it  ■  -r-  iii-  r*  tor  .i  tran«-hi-i'  ea!Mi«»t  U'  paid  '»ut  of  lln»  t-tiuiity  r.ilt-  jmv 
?ii!-  -■-ili!'-.  h\  t!i»-  -•■•  oii«I  i';t»«'.  he  i-*  not  I'Mtitltnl  to  I'XjH'n'se*  of"  p'liim  froIM 
rs  :ii  .n.-:!:-  u  Atid  it  .d-o  njipi-ar^  that,  wln're  tlie  takim:  tbi*  in<|iii>:ti*>ii  w.it 
iii',.^  .-..»rv.  lii-  li.i-  !iti  li-;:.il  elaiiii  tor  i'v**<:  ?!«»e  11  Ka«it,  --'•.  Nt»r.  wImt**  — 'Vfr-il 
•11-  -ir-  t.ik«-ii  .iT  til"  -.till"  pl.tei*.  iimi  u|h»m  oik^  ji»urn«*y.  ean  he  <-I  liin  niiI«M;!** 
'^\«-|!sik/  i-xp*  ii-».  tor  iii«*rt*  than  one  in*|iii<«itii>n.  s  |).  Jt  U.  147.  .\nii  at  ^iii  in- 
k«i»  iii-'ii  I  'I'M*!  l"-lv.  ini'bT  «»tat.  i't  tn-iv  II.  i\  ;Il»,  tbi»  iintiit*?*!  nni^.t.  in  'tplfr 
,.  *\i,.  .  ,,r  •Ti-r  to  hi"*  !«♦••.  Im'  -•ijrnt*d  by  hU  the  juror?*.     The  Knig  t^.  N'»rtolk  Jii-^ 

•1.   141. — •-'UHTV. 
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tained  by  statute  4  Edw.  I.  de  officio  caronatoris;  and  oonsistfl,  first,  in  inqnirinji;, 
Avhen  any  pci*8on  is  slain,  or  dies  suddenly, or  in  prison,  concerning  the  manner ut' 
his  death.  And  this  must  be  **  sujwr  visum  corporis ;'\s)^  for,  if  the  body  be  not 
found,  tiie  coroner  cannot  sit.(f )  He  must  also  sit  at  the  very  place  where  the 
deatli  happened ;  and  his  inquiry  is  made  by  a  jury  from  four,  five,  or  six  of 
the  neigliuouring  towns,  over  wiiom  he  is  to  preside.  If  any  be  found  gniltr, 
})y  tills  inquest,  of  murder  or  other  homicide,  he  is  to  commit  them  topriwn 
for  further  trial,  and  is  also  to  inquire  concerning  their  lands,  goods,  and  chat- 
tels, which  are  forfeited  thereby :  but,  whether  it  be  homicide  or  not,  he  mut 


(•)  4  Tiii-t.  'J71.  fin$»e  aUpunn  in  trm't'ino  I'lto  wmrttmm  Jmnftn,  fwi 

(()Thii«,  in  the  Oothic  cnn^titution.  lidbre  Nny  finp  wm  vHlHeratuM  €t  cwsum,  /Irte/f  ou'm  Amw  cflfiaa  «c  «ai  omb 

p  lyabU*  iiy  the  uvigbliuurhuoil.  fur  the  HluoghtiT  id  h  nutn  MtU/ito  mari.**  Utienhoak.  de  Jun  GbMor.  1. 9^  c  4. 

th«:rviii.  "■tl"  rtfrjMtrr  iMirti  CtHfturt  i/p*trtrlntt ;  i>.  Hon  tim 

"  When  an  unnatural  death  ha]>i)ens,  the  to^ynship  are  bound,  under  pain  of  uutfct- 
ment,  to  give  notice  to  the  coroner.  1  Burn,  J.  25  eii,  786.  Indeed,  it  seema  indictable 
to  bury  a  party  who  died  an  unnatural  death,  without  a  coroner's  inquest,  id.;  and  if 
the  township  sufter  the  Inxly  to  putrefy,  without  sending  for  the  coroner,  they  riuUbe 
anicrc*e<l,  id.  When  notice  is  given  to  the  coroner,  he  should  iwaie  a  precept  to  thecos- 
Btable  of  the  four,  live,  or  six  next  townships,  to  return  a  competent  number  of  good 
and  lawful  men  of  their  townAhi]>s,  to  ai>i>ear  before  him  in  such  a  place,  tonaluai 
inquisition  touching  that  matter;  or  he  may  send  his  precept  to  the  constable  of  tki 
hundre<l.  2  liale,  51).  4  Edw.  I.  st.  2.  Woo<I.  Inst.  4,  c.  b.  1.  As  to  form  of  inqniatioi. 
see  2  Lord  Itay,  1305.  Burn,  J.  I  vol.  25  ed.  787,  789.  If  the  constable  nuike  no  rMioi. 
or  the  jurors  returned  ap])ear  not.  they  may  Ije  amerce<l.  2  Hale,  59.  It  seems  that  t 
coroner  ought  to  execute  his  oHice  in  person,  and  not  by  deputy,  for  he  is  a  jndicnl 
offi(rer.  2  ITale.  58.  Wood.  Inst,  b.  4.  c.  1.  1  Bum,  J.  24  ed.  78Y,  789.  8  Bar.  ft  iU. 
2<J0.  The  jury.  a]>pearing.  is  to  be  sworn,  and  chargiKl  by  the  coroner  to  inquira,B|Na 
the  view  of  the  body,  how  the  ]>arty  came  to  his  death.  2*]Iale,  60.  See  form  of  diHge, 
4  Edw.  I.  St.  2.  called  the  statute  de  officio  coronatoris.     1  Bum,^  J.  24  ed.  789. 

The  con>ner  must  hear  evidence  on  all  hands,  if  otfered  to  him,  and  that  upon  ostL 
2  Hale,  157.     1  Leach,  43. 

WIm'U  the  inquest  is  determined,  the  body  may  be  buried.    4  Edw.  I.  at.  2. 

As  to  the  manner  of  holding  inquests,  &c.  on  imrties  dving  in  prisons,  see  UmfVcviDe'i 
rnron.  212.  2  Hale,  Gl.  1  Bum,  J.  24  e<l.  780.  .3  B.  &  A.  2«K).  If  the  body  be  iatsmd 
lictbn'  the  coroner  come,  lie  must  dig  it  up :  which  may  be  done  lawfully  withia  nr 
convenient  time,  as  in  fourteen  days.  2  Hawk.  c.  9,  s.  23.  1  Bum,  J.  24ed.787.  If 
the  )K»rly  cannot  be  viewed,  the  coroner  can  do  nothing:  but  the  justices  of  thepssw. 
or  of  Over  an<l  Terminer,  may  inquire  of  it.  1  East,  P.  C.  379.  Hawk.  b.  1,  c.  27,  §.11 
K?.     1  Hurr.  17. 

But  it  is  not  necessar>'  that  the  inquisition  l>e  taken  at  the  same  place  when  the 
hoily  was  vieweil :  hut  they  may  adjourn  to  a  place  more  convenient.  2  Hawk.  e.9.«. 
25.-^'niTTV. 

It  Si>4*ms  prohablo  that  in  ancient  times  the  whole  inquisition  was  taken  with  tkt 
IxKly  lyiiif!  hcfor*^  tlie  coroner  and  jury.— or,  at  least,  that  the  body  was  not  boried  dO 
the  inquisition  was  con<'Iuded.  Now,  however,  it  is  sufficient  if  the  coroner  aadjmf 
have  to;:ether  a  view  of  the  l)ody,  (such  a  view  as  enables  them  to  ascertain  whrthir 
there  are  any  marks  of  violence  on  it  or  any  api^earances  explanatory  of  the  lanw  rf 
the  death.)  and,  if  the  latter,  are  there  sworn  by  the  former  in  the  ureaence  of  the  bodr. 
These  two,  himover,  are  indisiK^nsablo  conditions  to  a  proceeding  by  the  ooroocr.  8ft 
}{.  vs.  Ferrand.  'i  B.  &  A.  200.  When,  therefore,  circumstances  render  a  compliance  wilk 
them  iiii|»ossil)lr.  tlie  coroner  cannot  inquire,  unless,  indeed,  he  hare  a  special  ceomA' 
Fion  for  the  ]»in*i>ose ;  hut  justices  of  the  i>eace,  or  of  Oyer  and  Terminer,  may.  SHnrk. 
P.  C.  c.  \K  s.  2'k — Colekid«:e. 

A  ju-'tici'  of  the  iieace  lias  no  authority  to  hold  an  inquisition  9%iper  viwm  etfpmt.  Ex 
pfirtr  S<-liiilt/.,  0  Wliart.  2(\\K  In  taking  an  inquisition  of  death,  the  coroner.  ammpMt 
a^ent,  has  authority  to  order  a  ;>o.v/  morUm  examination  by  meilical  men,  at  the  P*^ 
charge.     Alleghany  County  vs.  Watt,  3  Barr.  4(J2.    Conmionwealth  «■•  HarmoBplM- 

209. — SnAR:4WOi)I). 

It  has  lioen  duu1)t4Hl  in  a  recent  case  by  a  great  authority  (lord  Abincer,  JeviHBM^ 
Dyson,  U  Mf»e.  k  W.  .'>S5)  whetlier  the  coroner  can  be  properly  called  a  juoieU  oAHr,tf 
hi<«  court  a  cf>iirt  of  reronl:  hut  it  had  been  pn^viously  held  expremly  by  lord  TentvdA 
(Garn«'tt  »-.f.  K«'rrand,  <>  Barn.  *  (-.  (»2o)  that  "the  court  of  the  coroner  iaaeovtof  f^ 
cord,  of  whicli  th«t  coroner  is  the  judge;''  and  it  was  then  decided,  moreorer,  that  it  ii  fc 
the  coroner  alone  to  determine  whether  he  will  conduct  the  inquirr  openly  oi 
so  as  >»<>st  to  further  the  ends  of  justice,  which  may  be  utterly  t         iled  by 

pUblicitV. — W.\RREN. 
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nquin*  w)i<thor  any  diKxluDd  has  accrued  to  tho  king,  or  the  *]ord  of  r^oio 
kit*  trun«-)ii*M>.  \,y  thi^  deatli ;  and  niUHt  eertiCy  the  whole  of  thm  inqiii-  *- 
J 1 1*  III.  uiidrr  hin  own  Ki*ai  and  the  neaU  of  hia  jurors,)  u)  together  with  tho 
•viiii-iii-i*  tiicrvon,  to  the  court  of  King'rt  Bench,  or  the  next  uewixi^H.  Another 
n«ii«-h  i*f  hi**  ollicu  in  to  inquire  concerning  bhipwrecks,  und  certify  whether 
rn-t-k  or  not,  and  who  in  in  poHseH»ion  of  the  goodH.  Concerning  treu^uiv- 
iH'Vi-.  hi*  if  uImi  to  inquire  who  were  the  tinders,  and  where  it  is,  and  wh%*ther 
my  i*n«*  Ik*  ">ur*|K*cted  of  having  found  or  concealed  a  treasuiv;  **and  that  may 
In*  w«  11  ]Nri*fivfd  (Miith  the  old  statute  of  Kdw.  1.)  when*  one  liveth  riot(»u.Nly, 
^aiiiitiii:^  taverns,  und  hatli  done  tM>  of  long  time:"  wheivupon  he  miglit  he 
»:tai  h*  d.  und  lirld  to  hail  u|M>n  this  suspicion  only. 

Ttit*  miuiftfriul  (»flice  of  the  con>ner  \h  only  as  the  sherirt"H  suhstitute.  For 
»h<*n  ju!«t  rxrcption  can  bo  taken  to  the  sheritfy  for  suspieion  of  partiality,  {tin 
tliat  h«-  i<*  int(*n•^ted  in  the  suit,  or  of  kindivd  to  either  plaintitl'  or  defendant,) 
th«.*  prnt*-**  niu.**t  then  he  awarded  to  the  coroner  instead  of  tho  sheritf,  for  exe- 
:uti'»n  t»f  the  king's  writs.(r)=* 

III.  The  ni'Xt  species  of  sul>ordinalo  niagistnites,  whom  I  am  to  consider, arc 
|ii.«tiri*o  of  I  hi*  iK*a(*e;  the  principal  of  whom  is  the  cuM'u<  rutulonuiif  or  keeper 
»f  th«*  n*<'i>nl.H  of  the  county.  The  common  law  hath  ever  had  a  h|K*ciad  care 
lod  n*i;anl  tor  the  c<»n>er\'ation  of  the  |K*a(*e ;  for  i>eace  is  tho  very  end  and 
!oun'i:iti«»n  oi"  eivil  soeiety.  And  then*fore,  Iwfore  the  present  constitution  of 
ja-ti*-«  '4  w:iH  jnvenliHi,  there  were  |K*culiar  otticers  appointed  hy  the  common  law 
for  th*-  maintenance  of  the  puhlic  pence.  Of  these  some  had,  and  still  have, 
:h:*  |»<>w«T  annexed  to  other  otKces  which  they  hold;  others  had  it  merely  hy 
:*•  '.:.  aiil  Wen*  ihenee  mimed  vustwlt\s,  or  cotiaeri'atonn  imris.  Those  that  were 
ki».  yt^tif,  'T^'o,  hiill  continue:  hut  the  latter  i»ort  are  su(K*rtteded  by  the  modern 

|"i»t:'  f*. 

Th«'  kin::'s  niajesty(»r)  is,  hy  his  office  and  dignity  royal,  the  nrinci|Nil  con- 
w-r^a'or  ot  the  peace  witliin  all  his  dominions ;  *untl  nniy  give  authority  r**!.-^) 
;•' ji  \  Mth'T  to  nee  the  peaee  kept,  and  to  punish  such  as  break  it:  *■  '  * 
:i»  re  ■■  t  I-  UMially  called  the  king's  jwace.  Tlie  lord  chaiieell<>r,  or  kee|K'r,  the 
•ri  '.-•■a-iinT,  the  lonl  high  stewanl  of  Kiigland.  the  li»rd  mares<-hal,  the  lonl 
.i^Ti  I  .ij-!a!'le  i>f  Kn:rlanii.  <  when  any  such  otUeers  aiv  in  U'ing, )  and  all  the 
j'i-:;. .  -i  ••!  the  <-«iiirl  ot*  King's  lieneh,  (hy  virtue  ot*  tht*ir  ottiees. )  and  the  master 
•t  iJ.i-  p»;U.  ■  by  pri'seriptioiij  are  genend  eonservalors  «»f  tlie  peaee  throughout 
tL«-  w  ::••.<•  kiii:;<l<im.  an<l  may  eommit  all  bivakers  of  it,  or  bind  them  in  re<-t»g. 
ri-£a».'  •  •*  I**  ketp  it  US)  the  <»ther  judges  are  only  so  in  their  own  eourts.  The 
'■r'ii'-r  i-  aUo  a  «*onser\*ator  of  the  )K'ace  within  hi**  own  county  jty)  as  is  also 
ihr  •»!•  ntf:  j«  aii«l  lM»th  of  them  mav  take  a  ri.'c«»irni/.ance  or  sec?iritv  for  the 
|ii-Ai  •■  *  '"ri-table"*.  tithini^-nieii.  ami  the  like,  are  al-o  eonsiTvatoi's  of  the  |>eaeo 
vithiri  th**ir  own  jurisdiet ions,  and  may  appri*hend  all  bn*aker8ot  the  {K'aceand 
'^•mnut  them,  till  thry  find  sun*ties  lor  their  keeping  it.ni)^ 

Tl."*-.*  that  wen*,  with(»ut  any  otlice,  simply  and  merely  conser\'ators  of  tho 


»:    r:  U^n   ^llt   r.  IJ.    \  k  i  P.  ami  M.  c.  13.  2         .-•  UmK  llL 

Ml  ••-!:.-•      I    i '.    I'r-oipL  .'■4.    Tr-m«io  r.  C.  OJl.  •»•  llritf.>n.  :f. 

•  4  :?^i.  .T?  1"    K.  N.  H.  "l. 

*  L*xu  -u  L,  l*r*iiir  K,  IJ.  \*>  Uinil'.  14. 


■■•  r.'.  •!•..■  .!■  t  of  r,tn;»ri-*.'*  S-pt.  24,  17y>,  1 1  St«>rv'*  J^iw*.  »*»'*.}  it  U  i.rr»vi«h'd  that,  in  all 
W4«.-*  n-.-r.-iii  til"  iiiar^lial  or  hiJ*  di»|iuiy  ?«h:»ll  )•#»  a  |.;irty.  lh«'  writs  mid  pnsM'pt-* 
Ji.-r-j';  -  ..4tl  Jn-  •lirtM-tt-1  (•»  Miih  di-'intt-P'^ti-d  ]>«r^iiii  as  tin*  I'ourt.  or  aiiv  Ju-^tiiM*  or 
•idj^i-  'i.-r.  of.  imv  .i|>|Hiiiit  ;  iin<l  th^  ]»»»rMm  >o  apjKiintt^I  i-*  hervby  iiutht>ri/«*d  tn 
-\. .  ■.•'   jTi'l  r**Mir!i  t!ii'  -aiii«*. — SiiAiiswi»iin. 

*TK-  "i'L'*-* '»f  th»«  Supr»!!ie  <'ourt  and  of  tlio  •«ov«T;d  fli-'triet  rourtMof  th«»  I'liiti^l 
Sfati-.  *r.-l  .ill  jiidi!!'*  und  juHtierM  of  the  <*ourtf«  of  th«*  '»ov«tiiI  Statos,  bavin i;  aufbority 
•T  th«*  .•«*  of  tilt*  rniiiHl  Stjit4*s  to  take  rofrni^uief  <if  otti'iiofi  upiiii'«t  tin*  4>on*>titiiiinn 
ji'i  hi»  -  !tit-rtf«f.  -hall  rt^|HM'tiv*'ly  have  the  likf  iHtwiTand  authority  ti»  lioM  to«.«'«'nritv 
f  th>'  I  •'»'  --  •<Tt'l  for  ^M»<1  iH'lijviour.  in  ra)M'sari»in^Minib*r  th»M*i>n'*titutii)n  ami  lanr^of  tho 
'nit»«i  >T  I**-,  ifc*  m-»y  or  <*an  \*o  lawfully  oxen'i-4i'«l  hy  any  jndp*  or  juj»ti«*i'  «if  tin*  |M'm'i» 
f  ihf  r.-|»-^iiv.'St.»t«-<.  in  ••a^M  <*ogni2uble  Infore  them.  .\ct  tjf  ('ongr»'>s,  h\  July,  ITy**, 

1      1  >:i'r^ '»  Lawj*.  5'>0. — Suaiawuud. 
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peace,  cither  claimed  that  power  by  prescription ;(6)  or  were  bound  to  exercise 
it  by  the  tenuiv  of  their  htiKls;(t')  or,  histly,  were  chosen  by  the  tW^elioIriors  in 
full  county  court  bcturo  the  slicritf;  the  writ  for  their  election  directin;;  thfin 
(o  be  chosen  *Ufe  profn'onbus  et  potentioribus  cofiutattix  sui  in  custodiers  ;«//■«. "n/j 
But  wlien  queen  Isabel,  the  wife  of  Edward  II.,  had  contrived  to  dejMisi*  Llt 
liusbaiid  by  a  forced  resignation  of  the  crown  and  had  net  up  hiM  hou  Kilward 
III.  in  his  place;  tliis,  being  a  thing  then  without  example  in  England,  it  wis 
feared  wouhi  much  alarm  tlie  people:  especially  as  tlie  old  king  was  living, 
though  hurried  about  from  castle  to  castle,  till  at  last  he  met  with  un  untimi'Iv 
death.  To  prevent  therefore  any  risings,  or  other  disturbances  of  the  jH'aiie. 
the  new  king  sent  writs  to  all  the  sheritfs  in  England,  the  form  of  which  is  pn*- 
*^sn  ^^*^^^**^  by  *Thomas  Walsingham,(e)  giving  a  plausible  account  of  the 
J  manner  of  his  obtaining  the  crown;  to  wit,  that  it  was  done  ///*rw*^i^rw 
bene  placito:  and  withal  commanding  each  sheriff  that  the  peace  Ik*  kept 
throughout  his  bailiwick,  on  pain  and  ])eril  of  disinheritance,  and  loss  of  lite 
and  limb.  And  in  a  few  weeks  afYer  the  date  of  these  writs,  it  was  ordained  in 
parliament,(/)  tliat,  for  the  better  maintaining  and  keeping  of  the  ]H-ace  in 
every  county,  good  men  and  lawful,  which  were  no  maintaincrs  of  evil,  or 
bam^tors  in  the  country,  should  be  assigned  to  keep  the  i>eaee.  And  in  this 
manner,  and  uixm  this  occasion,  was  the  election  of  the  conser\*aton*  <»f  the 
peace  taken  from  the  people,  and  given  to  the  king ;(/;')  this  as.signment  Umiic 
construed  to  be  by  the  king's  commission. (A)  lUit  still  they  were  onlv  calU-d 
conservators,  wardens,  or  keepers  of  the  jK>ace,  till  the  statute  34  Edw.  111.  r.  1 
gave  them  the  power  of  trying  felonies;  and  then  they  acquired  the  more 
honourable  appellation  of  justices.(/ ) 

These  justices  ai^  apjjointed  by  the  king's  special  commission  under  the 
great  seal,  the  form  of  which  was  settled  by  all  the  judges,  A.n.  Ioll0.(/)  This 
appoints  them  all,(/i')  jointly  and  severally,  to  keep  the  peace,  and  any  two  or 
more  of  them  to  in<[uire  of  and  determine  felonies  and  other  misdemet^nors:  in 
which  number  some  particular  justices,  or  one  of  them,  arc  directed  to  I'e 
always  included,  and  no  business  to  be  done  without  their  presence;  the  word* 
of  the  commission  running  thus,  ^^ quorum  ah'quem  vestrum,  A,  B.  C.  D.  dr.  nMm 
esse  x'olumus;*'  whence  the  persons  so  named  are  usually  called  justices  of  thf 
quorum.  And  formerly  it  was  customary  Xo  ap])oint  only  a  select  numl-er  i»f 
justices,  eminent  for  their  skill  and  discretion,  to  be  of  the  qvon/m;  but  nuw 
the  practice  is  to  advance  almost  all  of  them  to  that  dignity,  naming  t him  ail 
over  again  in  the  quorum  clause,  except  perhaps  only  some  one  inconsidenihlf 
♦^'•>l  person  for  the  sake  of  propriety;  and  no  exception  is  now  allowable. •tor 
"'J  not  exj)ressing  in  the  form  of  warrants,  &c.  tliat  the  justice  who  iwHeJ 
them  is  of  the  quoruin.il)  When  any  justice  intends  to  act  under  this  commit^ 
sion,  he  sues  out  a  writ  of  tfeth'jnus  pttttstatnn,  from  the  clerk  of  the  crown  in 
chancery,  empowering  certain  j>ersons  theivin  named  to  administer  the  nratl 
oaths  to  him;  which  <lone,  he  is  at  liberty  to  act. 

Touching  the  number  and  qualifications  of  these  justices,  it  was  ordained  br 
statute  IS  Edw.  HI.  c.  2.  that  two  or  thn'e,  of  the  best  reputation  in  eiA 
county,  shall  be  assigned  to  be  keei>ers  of  the  peace.  But  these  being  foand 
rather  too  ft'w  for  tliat  purpose,  it  was  provided  by  statute  34  Edw.  III.  c.  I. 
that  one  lord,  and  three  or  four  of  the  most  worthv  men  in  the  countv.  with 
some  learned  in  the  law,  shall  be  made  justices  in  every  county.  But  after 
wanls  the  number  of  justices,  through  the  ambition  of  private  persons,  became 
so  large,  that  it  was  thought  necessary,  by  statute  12  Ric.  II.  c.  10,  and  14  Ric. 
ir.  c.  11,  to  restrain  tlwrn  at  fii-st  to  six,  and  afterwards  to  eight  onlv.  But 
this  rule  is  now  disregarded,  and  the  cause  seems  to  be  (as  Lambard  oV«emril 
long  ago)(m)  that  the  growing  number  of  statute  laws,  committed  from  time 
to  time  to  the  charge  of  justices  of  the  peace,  have  occasioned  also  (and  verr 

(ft)  Until.  1.^.  *  Stat.  4  Fdw.  U1.  c.  2.   18  Xdw.  IlL  iL  % cl 

l«,  iMUih.  17.  i*   Ij«iii»'.  ai. 

{*t  I^ml>.  lit.  (>)  Liiiiik  4.t. 


<«i  HiHi.  A.n.  1.127.  (*•  »^'  the  f<tnn  ttaeIC  Uab.  >&.   B««.  tiL  JaMtoMLlL 

(/tSbit.  I  Mw.  III.e.16.  (<.  st4it.Jt'.(i«o  I1.C27.  llMitaDiML7«Mkm.tilL 

/;  Lani)>.  'JU.  I";  Lamb.  34. 
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r**.!*  •i.:iMy  thi'ir  linn':!-*!'  to  a  hir;;rr  niitiilit'i*.  And,  Jl^*  U>  tlu'ir  qualitiralioiis, 
;.*^  -i.itur.  -»  jii^t  ciittl  ilirvft  llu-iii  t«>  Ik*  •»!'  tlio  lir^t  iv|>titati<>ii,  and  iini>t 
^*  r!'  .  f:i.  ii  ill  tin-  r<»initv;  and  tin-  statute'  l.'»  lii<-.  il.  r.  7  iTliT-^  ihiiii  to  h-* 
•  «i  :lii  In-.-:  -ii;li.  ii-iii  kiti^^lit^,  r<««|uiivs,  and  ;:rnlli'nn*n  of  lln*  law.  Also  !»y 
•t.*Vi:.-  J  IImi  V. -i.  I,  c.  4,  and  ht.  li,  c.  I,  i\n'y  nuist  In.*  n«».id«-nt  in  tlirir 
!mvi  ral  •■•••.iiiii*'*.  An^i  I u'laiisi*,  contrary  to  ihosi*  Ktututfs,  invn  of  huiall  kuK- 
*!aiin-  had  iTrpi  into  till*  <;omnii'*sion,  whose  jM»v*«rly  nia«k»  tlicni  hotli  i-ovrtuus 
Atid  « '•ntiinjiiihli'.  it  was  t'liuctod  l»y  statute  Ix  Hen.  VI.  c.  11,  that  u*i  justice 
•h<'iii  i  he  |(ut  in  «'i}ninii'**«ion  if  he  had  not  hinds  to  the  value  of  2M/.  jmt  tinnum. 
And.  the  rate  of  money  In^iiit^  greatly  altered  since  that  tinie,  it  ih  now  enacted 
hy  -tatute  .'»  (ieo.  II.  c.  is,  liiut  every  justice,  except  *as  is  therein  ox-  r*.>r.j 
*v|ittd.  ?>hail  have  lOO/.  ptr  tutnum  clear  of  all  <ieductions;*  and,  if  ho  '■ 
a<  s*  \\itli«iiit  surh  4|ualiti(*ati«)n,  he  shall  forfeit  100/.  Tiiis  (|ualitieation(ii)  is 
Alnii^t  an  equivalent  to  the  'M.  jkt  annum  i*e<|uired  in  Henry  the  Sixth'H  time; 
and  "f  ihio  m  the  justiee  must  now  make  oath.  Also  it  is  |>n>vided  hy  the  a<*t 
'•<ft-"  II.  tliat  no  practising  uttorney,  solicitor,  or  proctor  hhall  be  capable  of 
a«  1:ji^  a^  a  ju-ti<e  of  tlie  i)eaco. 

A-  I  ill'  i»t!iif  of  iiie?»e  justices  is  conferred  hy  the  kin;Xt '^^  it  suhslsta  only 
•iuriri^  hi-  pIiaHin*;  and  is  determinahie,  I.  By  tlie  demise  of  the  cn>wn;  that 
1^.  ;(•  *i\  nii»nlhH  atter.i  //)  But  if  the  same  justice  is  put  in  comniisMit»n  by  the 
9ii- ..  <.Hi.r.  hr  slnili  not  he  obliged  to  sue  out  a  new  tlaliinus,  or  to  swoar  to  hiii 
<iu:ii.ii' .itii>n  afre-li:!'/!  nor,  liy  reason  of  any  new  commission,  to  take  the 
•ialii-*  in-'H'  than  ••nc«»  in  the  same  rei;;n.(r)  2.  By  express  wint  un<Ier  the 
ZT*  .i\  mmI.  -» I  ilis«liar;;in;;  any  parti<Mitar  p«*rson  fri>m  beinij  any  longer 
'i-r'-».  o.  By  Mip4*rM'din*^  the  commisMon  !»y  writ  oi  sifj»rsnlnfs^  whu-h  sus- 
[••■:*  1-  tin-  |Miwer«>f  all  the  justices,  hut  <I«h»s  not  totally  iiestr«»y  it;  seeinii:  il 
:si.i\  r.'-  rt- vivnl  a  train  by  another  writ,  calle<i  a  prtM-nhmUi.  4.  By  a  new  4*om- 
ra:-*:'»ri.  whiih  virtually,  thou;;h  silently,  <lisehar^es  all  the  toriner  justitvs  that 
an'  \v*\  in<  lu'lfil  then.Mn:  for  two  commissions  cannot  subsist  at  onre.     '>.   Bv 

• 

a.  ,,-*«;.. jj  .,i"  ilie  iitlife  of  sheritT  or  eoroner.(V;'^  Fonnerlv  it  wa**  thoii^Iit,  that 
.!  A  iik.i't  w:i*»  icinird  in  any  commisMon  of  the  ]iea('e,  and  had  atU'rxNanN  a  new 
;:.ii.'\  <i<nfrrn-ii   upon  him,  that    this  <letermined  his  otlice;  he  no  l«»n:^fr  an- 

•   -•'    !■.•>»  y  II.*  tw  .,r«  .  \\.  uliii  .iu  in  hill  C'.mnicm         («)  .**ti!.  1  Or««».  HI.  r.  IS. 
/'  -■•    .  •  x*i  M  If.  T  «iiHi.  III.  r.  y. 

■    -•»:    ;•«.■..   II    -   Jn.  <•   iMiiiiti.  HT. 

f    *'   •    :    K-  '^  .      •  ((j  Slat.  I  M.ir  Ht  I,  I-.  *•. 


*  ;.*.  ::.•  1*  <i«  •».  II.  c.  *Jo.  a  |»ariy  to  henune  a  ju-tir**  of  lh»'  pi-ao*  niu-t  h.i\»*  in  j- !-.>»>- 
.  ■  r.  •  -!;.■  r  -^n  1.4 w  nr  fi|uity,  tor  his  own  us**  and  h«'ii«'tii.  a  t'r««'hi»M,  ii»j»ylmlil,  <ir 
«'i-;  III .:  •  ••-\iit*  !«ir  htV,  m*  l»»r  >i»int*  >rn*ali'r  e^iat*'.  t»r  un  «**tjii«»  lor  foni««  V^wz  wt\\\  •»f 
t--tr-.  <l*-t«  :Tii.n^»i>l**  up«>n  oii«*  f>r  nion*  life  or  lives,  or  fur  u  rt>rtaiu  t«'rni  4»ii::in.diy  4*rf:iti-d 
■  -  :^.  iit>-«ii"  >«Mr-  or  nn»re,  in  LohIh.  tt-nemont-i.  or  h«'rt^litan)«'nts  in  lln>;l:intl  t^v 
W*.-,  .:  i;,.-  I  Ii-.ir  \«:iily  vahio  of  h»0''.  alH»v*»  all  en«-uiuhr.ui<'«-s.  Ae..  t>r  flM*  nui^t  In* 
-!.*.•  -i  !o  th"  iiuiii>  «li.itt'  ri'V«'r>ion  iir  n«niain«h'r  of  Mini  in  MU'h  lands.  Ae.  h-astil  for 
:.■  -  114  .r--  \*\'  •».  -T  t'»r  a  t«*riii  th'tfiniinahlf  on  tin*  d«Mt!i  of  on*'  i>r  ni«»rt'  liv»"*.  n|Miii 
r,^.  r.  •-i  :•  i.:*  ••!  :li.'  \i'ail\  viiUii' «»f  ^*iOo'. :  and  In*  nni-i  lak*-  tin*  o;ith  tln-r«  l-v  i-ri-i-rilN  ♦! 
i.t   :..-   K«  .11^:  «•• -lU  ilifh-tl.  .ui'l  if  In*  1n>  not  '<o  iiualififi  hi*  fortril-*  loo/,  f, ,r  .i.-tiii^.      p.ni 

•  1  -■  I  1  '.,  H.  l"i.  ih4Tt'  i-  a  provJMf.  that  this  art  tliM'>  iii»t  «'.Mfnd  to  fiir|M»ratiou  jnHtiri'-.. 
•.,  t^  .— .  .V.-..  ..p  ih.'  I'lilf^it  ."••n  ''r  ht'ir-api»ariMit  **i  any  |»'fr  or  ]K'r««^n  t|iiahtit*d  to  .-iervr 
*•  k  KM.^'h:  ••:  lii*   *ljiii'.  or  to  iitlii'ti-*^  of  tin*  lMk,iril  ot  :;ri>.  n  I'loili.  Ai-..  or  to  tin-  |<riii('i|>.tl 

flj.  .  r*  '  !   th.'  invv.  und"r"«t'«"ri'lari«»s  i»f  ••tate,  hcaiU  i»!  e<illi'^i»^,  or  to  tlie  niay^'r**  of 

•  '•rr.*'r.  ij-  .m  I  « »\li»ri|. 

I;  f.k*  K*  •  Il  'i-i  ;di-<i  that  a  {M-rion  to  Im»  i|naliti<-d  ft>r  t}iootlit't>  inuot  havf  a  i-lcar  extati' 
.'  ■»■••    |-  I  .iiititiMi  in  law  or  iHpiiiy.  for  his  own  \i^*\  in  i-o-^fsiiion.    Bolt.r.  N.  1*.  4'». 

T:**  a<  :-  ■>)  .»  lu-tiri'  **\  tlif  |i«Mtf  whi»  h:is  nitt  thily  ipialitii'd  are  not  ah'^oliiifly  vi>iil: 
Alt  1.  ii.»  r.  f. -n  .  p«  r-oim  •.••i/in^  ^'immU  «n«l*'r  a  warrant  of  di'*tre'<H,  si^Mifd  hy  a  Ju^tiri*  who 
i«»i  \.  >:  :.iN'  n  ih^-Mth-*  at  thf  p^nvral  M»*i*ionH,  iii»r  dt'liv»'r«*«I  in  th«' «'i'rti!ii'.i!«'  ri'i|uirfi|. 
*r>-  ri<>t   tr<-p.i-«*r-.   thou^'h  thi*  iiia^ihtrate  l>e  liahh*  to  the  {K'nalty  and  tt»  U*  indii-t«*il. 

:  li    A    .V.  -J'rf.        <||1TTV. 

''  \  -hiTitl'-aiiiiol  at't  a^  a  juHticf  tlurin^  tho  year«»f  hi*  office:  hnt  neitloT  tho  statute 

>-ffrr*^i  !••.  ni»r.  I  upprohond,  an\  otht'r  Matute.  th>'|ualiti<'H  a  i-onmer  from  a«'tine  :is  a 

;»*(«••-  of   the    |joae«*;   nor  do  the  two  otlieod   in    their   nature  >eoni   inroniiiutiblo. — 

t.'aaiMiAK. 
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Bwering  tho  description  of  the  commisRion :  but  now(w)  it  is  provided,  that,  not- 
withstanding a  jiew  title  of  dignity,  the  justice  on  wnom  it  is  conlbrred  shtU 
still  continue  a  justice. 

Tho  power,  office,  and  duty  of  a  justice  of  the  peace  depend  on  his  commis- 
^o- 1 1     sion,  and  on  tho  sevenil  statutes  which  *nave  created  objects  of  hit 

*^  J  jurisdiction.  His  commission,  first,  empowers  him  singly  to  conserve 
the  peace;  and  thereby'  gives  him  all  the  power  of  the  ancient  conservators  at 
the  common  law,  in  suppi-essing  riots  and  aflrays,  in  taking  securities  tor  the 

i)eace,  and  in  apprehending  and  committing  felons  and  other  inferior  criminals 
t  also  empowei*s  any  two  or  more  to  hear  and  determine  all  felonies  and 
other  offences;  which  is  the  ground  of  their  jurisdiction  at  sessions,  of  which 
more  will  be  said  in  its  proper  place.  And  as  to  the  powers,  given  to  one,  two,* 
or  more  justices  by  the  neveral  statutes,  which  from  time  to  time  have  heaped 
upon  them  such  an  infinite  vancty  of  business,  that  few  care  to  undertake,  and 
fewer  understand,  the  oftice;  they  are  such  and  of  so  great  importance  to  the 
public,  that  the  country  is  greatly  obliged  to  any  worthy  magistrate  that,  with- 
out sinister  views  of  his  own,  will  engage  in  this  troublesome  service.  And 
therefore  if  a  well-meaning  justice  makes  any  undesigned  slip  in  his  practice, 
great  lenity  and  indulgence  are  shown  to  him  in  the  courts  of  law;  and  there 
arc  many  statutes  made  to  protect  him  in  the  upright  discharge  of  his  office;(r) 
which,  among  other  privileges,  prohibit  such  justices  from  being  sued  for  any 
oversights  without  notice  beforehand  ;**  and  stop  all  suits  begun,  on  tender 

(»)  8tat.  1  Edw.  YI.  c  7.  (•)  StaL  7  Jac.  I.  c  6;  21  Jae.  I.  c  12;  SI  Oca  n.  c4i 

"  Where  a  statute  requires  any  act  to  be  done  by  two  justice*,  it  is  an  establinhed  rale, 
that  if  the  act  is  of  a  judiriul  nature,  or  is  the  result  of  discretion,  the  two  justices  moil 
}>€:  ]»r(*scnt  to  concur  and  join  in  it,  othen^'iijie  it  will  be  void;  as  in  orders  of  remonl 
and  filiation,  the  ai>pointinont  of  overseers,  and  the  allpwance  of  the  indenture  of  a  rariih 
a])prentioe;  but  where  the  art  is  merely  ministerial,  they  may  act  separately,  as  m  the 
allowance  of  a  i>oor-rate.  This  is  the  only  act  of  two  justices  which  has  yet  been  oon- 
stnied  to  he  mmisterial :  and  the  propriety  of  this  construction  has  been  justly  qiu^ 
ti<)n<Ml.  4  T.  Rep.  3^0.  But  it  has  l>een  held,  that  an  order  of  removal  signed  by  two 
justices  sei>anitely  is  not  void  but  voidable,  and  can  only  be  avoided  by  an  appeal  tiotht 
sessions.     4  T.  U.  MUJ. — Christian'. 

*  A  justice  of  the  peace  acts  ministerially  or  judicially.  NiniMaialfy^  in  pmerviaff  tlit 
]>eaee.  hearing!  charges  apiinst  ofl'enders,  issuing  summons  or  warrants  thereon,  examining 
tlio  informant  and  his  witnesses  and  taking  their  examinations,  binding  over  the  partifi 
and  witnesses  to  proserute  and  give  evidence,  bailing  the  supposed  offender,  or  commit 
ting  liim  for  trial.  &e.  See  tlie  eondurt  to  l>e  ol>8erved,  1  Chittv's  Crim.  L.  31  to  116L  In 
eases  where  a  magistrate  pro('ef<ls  ministerially  rather  than  judicially,  if  he  acts  i]lepD|f 
he  \*  liable  to  an  action  at  the  suit  of  the  party  injured;  as  if  he  maliciously  isHNii 
warrant  for  felonv,  without  previous  oath  of  a  felonv  having  been  committed.  2T.  R 
2:25.  I  East,  04.  ^Sir  W.  Jones.  17H.  Hob.  G3.  1  Bulst.  64.  So  if  he  refbse  an  ezamiBS- 
tion  on  tlie  statute  hue  and  cry.  I  Leon.  323.  Jwliriaffy^  as  when  he  eonviots  for  sa 
ottence.  His  conviction,  drawn  up  in  due  form,  and  unappealed  against,  ia  oonchimb 
anil  cannot  be  disputed  in  an  action,  (1  Bnxl.  &  Bing.  432.  3  Moore,  294.  16  fitft,  ^X 
7  T.  K.  <).''>:{,  n.  a.:)  though  if  the  commitment  thereon  was  illegal,  trespass  lies,  (Wida 
vs.  ( •!utterbu<k.  M.  T.  lSiI4.  J.  B.  Moore's  Rep.  C.  P. :)  and  if  he  corruptly  and  malidooplr, 
without  <lue  groun^l,  convict  a  j)arty,  (Rex  vs.  Price,  Calde<»ot,  305,)  or  refuse  a  lioenMi  Ss 
is  ]tunis)iable  bv  infonnatinn  or  indictment,  though  not  bv  action.  1  Burr.  5«56.  2  Bur. 
Tm.-,.  :\  Burr.  l;il7.  17H'>.  liar.  Ab.  .Tusticej*  of  the  Peace,  *F.  1  Chitty'a  Crim.  L.  87S  to 
s77.  S()  an  infonnatinn  will  ]>e  grantcni  for  improfierlv  trranting  tax  ale  license.  8esl 
T.  H.  (V.i'j.  ,1.  Burn.  J.  24  e<l.  4S.  tit.  Alehouses.  4  T.  R.*451.  In  some  cases  a  meraiah 
propiT  interference  appears  to  be  thus  punishable:  thus,  where  two  sets  of  magistnttt 
have  a  eoncurrcnt  jurisdiction.  an<l  one  set  appoint  a  meeting  to  license  alehouses,  their 
jurisdiction  attaches  so  as  to  cxehide  tlie  others,  though  they  may  all  meet  together oa 
the  first  day  :  and  if.  after  such  ap]»ointment,  the  other  set  meet,  and  grant  licenses ea 
**  subsequent  day,  the  proccerhng  is  illegal,  and  subjects  them  to  an  indictment.  4TBnB. 

Rep.  4.'>1. 

Where  a  criminal  inforinntion  is  a]>]ilied  for  against  a  magistrate,  the  qnestion  ftvtlM 

court  is  not  whetlier  the  aet  dnn«>  Im>  found  on  investipition  to  be  strict^  right  or  BOi 

but  whether  it  prf>c<'edefl  from  an  unjust,  oppressive,  or  cormpt  motira^  (among  lAicfc 

fear  and  favour  are  generally  included,)  or  from  mistake  or  error  only.    In  Ik* 
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uffirifiit  nnii'inl**.  Hut,  on  the  other  haiif].  nnv  maltnons  or  tvruiinicAl 
lirir  t'tlic-e  if«  iiMtally  M»vcn*ly  ]>iiui<<lii'(l;  nnd  all  persoim  who  rcM-ovcr  a 
^:iiii-t  a  jii!*tiri\  tor  any  wili'ul  or  inulicious   injury,  are  entitled  to 

|M»->Hihlo  ii|Mm  our  pr<*s<Mit  plan  to  enter  minutely  into  the  partieularrt 
I'uniulateil  uutlmrity  thus  eoniniitted  to  the  eliarp^  of  these  ma^iri- 

nm-t  then^t'on*  refrr  niVM^lt'  at  present  to  mieh  Huh^e<]uent  partH  ot' 
Mii'ht:iri«*H.  u^^  will  in  their  turns  comprise  almost  every  ohjeet  of  the 
lurif^lii'tion:  and.  in   the  mean  time,  recommend   to  the  student  the 

Mr.  LamhardV  AVrrmir/7tri,  and  I>r.  Hum's  Ju^ticf  nf  tht-  /Vcnv,  whenMii 
id  every  thin;r  ndative  to  this  guhjeet,  hoth  in  ancient  and  mo<lern 
'olliH-t<Hl  with  ^rcat  care  and  accuracy,  and  dis|Hjhc<l  in  a  most  clear 
ious  mt'thfNl. 

ni'Xt  ronnider  Rome  officers  of  lower  rank  than  those  which     r««>-^ 
'  U-t<»re.  and  <»f  more  confined  jurisdiction;  hut  still  such  as  are     ^ 
y  in  usi*  throuirh  every  [mri  of  the  kin^<lom. 

irthly,  thfU,  of  the  con*»tahle.  The  wtini  ronMahle  is  frequently  said 
Vfd  irom  the  Saxon,  konin^-pcapel,  and  to  si^nity  the  HUp|H)rt  of  the 
it.  as  we  lN>rn»wed  the  name  as  well  as  the  office  of  const ahlo  from 
h.  1  am  ratlifr  inrlined  to  drdu<-c  it,  with  Sir  Henr}'  Sjadman  and  \h\ 
WW  that   Ian:;ua:;e;  wherein  it  is  plainly  derivcMl  from  the  Latin  (v>inf 4 

otlir«>r  well  known  in  the  empin*;  so  called  because,  like  the  ^reat 
of  Fniiir«>.  us  well  as  the  loni  hi^h  constable  of  Kn>;lan<l,  ho  was  to 
ill   matters  ot'  chivalr}*,  tilts,  tournaments,  and  teats  of  anus,  which 


•lift  will  not  ^rrunt  tin*  nih'.  3  R  *  A.  432,  and  w»e  1  Burr.  .V**;.  2  Burr.  llf»2. 
7.  ITl'..     1  Wil^.  7.     i  Tvnn.  H.p.  »»'»2. 

d  tff  •-••nrt  will  ii'*t  ^r.iiit  a  iTiniinnI  infAriiitition.  nnl«"<«(  »ii  npplifatinn  for 
.  ::l..ri  'I'r. I •-••-■■  111" I  t«-!  :ii  ;itf«"r  tli«*<»tfi*in't'  ciiiniiiitttMl.  tlnTi*  l""iiiL'  !»•»  iiit«*rv«*ninjf 
,  I.'*':-  ••  oi  tli«'  :i|»j»lii;iti'»n  *•<•  iin-vijUHly  ^ivi*n  to  thi»  jiwtii"<-.  \\\  F--i-t,  -7o. 
ur*  \y  1!  !)••!  ;.'r:>tit  :i  nil**  iM-i  t'nr  ii  i*riniin:d  iiit'Mnnatitin  iiLMJn-t  a  iii:i;:i**trati-. 
\;,'  ..<i..ikil  tt'Mii  atiiT  till-  i)iiput«'d  otl't>ii'*t'  as  ti>  |ir<M*luih*  hiiii  tr<>ni  iiit>  it|i|»4i|. 
I'lW  !ij  I  .i»i-i'  :i/i:n-t  if  in  tli**  »;«iii«»  tfrni.  li!  Ki-^t.  \V1*1.  \\v\  in  a  ••:!*♦•  wln*n' 
i.d:nj  ?••  ••viiiiin  it**  :i  nui;;i-tr:it»'  t<Mik  JiImi**-  tw»'lv»*  ni<i|itli*i  iM-Inn*  tli«*  «p|'li- 
.•■  •  iiTi.  !ii'  \  r«'1ii-«'ii  to  u'lMiif  a  criminal  int'iiriiiation.  th«iiii;h  t)i<*  pr«»'<f<>nt<tr. 
.'\  !-••  \\  ••  •l«'.\.  •«t.ir»d.  that  tilt'  t.n-t'«  had  not  «'onu»  to  hi"«  knitwh**!;:*'  till 
•i    I  r.  \.  "11-  to  tli«'  apl-lit'.ttioii.      ."i  H.  A   A.  t»|*J. 

.'•n  .ij.iiu«t  a  maji-iriti"  lor  u  iniili«'ion'<  •'«»nvirtion.  it  i-*  not  •»nfli«*ii»nt  f«»r  th** 
-fi  ■•*  t'.at  li»-  wa-  iiiiiofi-iit  «if  tilt' otl'fiH'f  ot  which  hf  wii<i  i-tinvicttHl.  Itut  h»* 
.r... ..   tp-rii  what  i».t^-«d  l«ctor«'  t!i«'  !n:iiri'«tri»tf,  that  thon*  wiii*  a  want  of  pr*>- 

■  *"r  lh«-  IM  ii.M-fl-.it  ••  !«•  coliviit.       1    Mal-h.  l.'*J<».--*'llITTY. 

.  wJmt-  th"  JTid;:**  tiTtitic-i  in  oMirt  that  the  injury  wtis  wilful  and  mnlieioui«.-  - 

...  th"  .j'lf^ti'tu  viTv  ofti*n  Mri-t"».  nn«h»r  wlmt  ciriMtm««t;inci»<  n  ni.ici*triit«»  i< 
iJi.— ••  j  :  i!i  i-ti'»ii"  :  ill  oih.'i"  \%ord««.  wh'-n  he  can  Ih»  .said  to  h:ivc  iloin'  the  n*  t 
I  ti?  ■■  !ii  tli.-  •  \t'  Mti"n  ot  hi-  otfut*."  It  i-*  f»hvion<t  that  th«'*;e  wor<l««  must  ii*>t 
^t  -^:.'  'l'».  I"-'  iM-t*  t!i«"  -tatntc'.  coiit«'ni)>latc  f>ri>t«'ction  to  pfrsoiis  who  have 
i.ilU  -i  -n«-  \\T-'i'.'  ;Ui'l  i«\i'i-f*h'd  the  jiiri-dictioii  of  tlitMf  ••t!ii*e.     A<*rnrdin>;Iv, 

h*  ;  i  .:»  Ill  i:i\  I  i-i'-.  that  if  the  <lett'n"lant  h'»nt>-tly  i!iti'n«liMl  to  net  .'is  a  niairi*- 
h>  a-  '  'i'le-  \^  .1-  i!i  a  Tii;iiti'r  within  th"  inri-dietion  of  iiuiiri-t  rates,  h**  ix  within 

•  -fi  ■•!  ill**  -Ta'iifi--.  thoii<.'h  h«*  excei-ih-il  hi-  jM>wi"r'i  mid  tran«ii!rt»»'»«ii|  the  law. 
.v.!wi.  J  II    H:a.  U.  n  \.     W.-ll.T  'v  Take.  '.*  F-i-t.  ::»i4.— < 'oi  i:kii«.e. 
Ti  ».i'.   ii"t   !:■'  ai'iiu-T   a  jii-tici'  t»f  tin'  pi-ac*'  tor  iifi  act  doti»>  jiiilifiallv  and 

-  oj t  hi<   i'l! '.-•ljc!ioii.  inde-'«  In*  act-*  c«»rriipily  i»r  fr«»!ii  impure  niittiven. 

r.r-wn.  4  \\A'\'.  'J**.  I.itih'  »•-*.  M«H»re.  1  SiMithiinl.  74.  It".  hi»w««ver.  a  ju-tice 
I  •■  i**iif*  an  "rdt-r  I'r  w.irrant  i'f  nrri"*t  ci>iitrary  to  the  pri»vi-ions  of  the<>on- 
'  f-tf  a  ma(t«  r  ••\*-r  uliicli  he  h»**  no  juri-dictii'ii.  nnd  the  parfv  i-  arr«*«ted.  ih«« 
li. !*■!•■  sn  an  ai  Moll  of  tre-pji**s,  nor  is  he  eiitith**!  ti»  n»»tice  of  •.nch  a  i*uit. 
'.    r<>m|>kiii-.   1   HkMuin.  ."»7l.     S|M«n«'«T  »■♦.  I'itti'.  4  Shep.  'J."i."».      Whero   the 

•»nir»  Iv  ton-tL'ii  to  the  mn^i-trato*s  jurisilirtiitn.  n«»li«'e  i-  not  nt*«M**sjiry:  hut 
b«A*  a  ^ent'ml  jun-diction  over  the  •*uhject*niatt4*r  and  int«!ide4l  t*>  net  us  * 

he  is  entitled  tu  notice.     June^  vs.  Hughes,  5  T.  A  K.  old. — Su aII«woi>d. 
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wiTo  pcrf^M'iiud  on  horscLaok."  Tliis  groat  oflSco  of  lord  high  constaMo  Lath 
la'cn  disiisi^nl  ill  Knglaiul,  oxevpl  only  ujkhi  givat  and  Kolcnni  Ofcasiun.s.  aa  the 
kind's  coronation  and  the  like,  evi-r  nineo  the  attainder  of  Stafford  duke  of 
Burkini^liinn  undor  kin^  Henry  VI 11.;  as  in  France  it  was  supprcrssK'd  about  i 
ti-nlury  alUT  l-y  an  edict  of  Louis  XIII. :(x)  but  from  his  ottice,  i»ay:i  Lam- 
1»ard,((/)  this  hnver  constablesliip  was  first  drawn  and  fetchod^and  is,  a»  it  were, 
a  very  finger  (»f  that  hand.  For  the  statute  of  Winchester^*)  which  firnt  ap- 
])ointd  them,  directs  that,  for  the  better  keeping  of  the  peace,  two  coD«tabl«9 
in  every  hundred  and  franchise  shall  inspect  ail  matters  relating  to  arms  and 
armour}* 

Constables  arc  of  two  sorts,  high  constables  and  pettj  constablcfl.  The 
former  were  first  ordained  by  the  statute  of  Wincliester,  as  before  mentioned; 
are  a])pointed  at  the  court^leets  of  the  francliiso  or  hundred  over  which  thej 
])reslde,  or,  in  default  of  that,  by  the  justices  at  their  qimiler  BcssionB;  and 


*3561    ^^i^^^^'^^hle  by  the  same  authority  that  '^'appoints  them.(a/*    The  petty 
^    constables  are  inferior  officers  in  every  town  and  parish,  subordinate  to  the 

(«)  Phillip's  Life  of  Pole,  U.  11 1.  (>)  13  Rdw.  T.  e.  6L 

(»)  Of  Cuiutablea,  6.  (•;  Salk.  IM. 

"  Wo  may  form  a  judgment  of  his  power,  nnd  the  condition  of  the  people  of  tUi 
country,  in  tlio  fifteenth  eontur\',  from  the  following  clauite  in  a commiHtion  in  the? Ed*. 
IV.  to  Itiohnrd  carl  Rivers : — Pfcnam  potestatem  et  auctoritatem  damus  et  eommittimui  ad  mym 
ccndum  et  procedmdum  in  omndnis  et  sinffulis  cattsu  et  ne^iis  de  et  super  crimine  kna  wtt^jnMii, 
sru  ipnius  nn^nsinnr,  rctttTi»/ue  ciiu**is  quib»Mntnfpie,  wmmarie  et  de  piano,  sine  sirepitm  d  ff^ 
j'/,//>;i.  s»!ajWt'^  rcr'itntc  insprcta,     Rym.  Fanl.  torn.  xi.  p.  582. — Curistiax. 

'^Constal»l<'s  liavo  l>oon  known  as  most  effieient  public  officers  long  before  the  8tat.  of 
Wostm.  \''\  Kd.  I.  St.  2.  c.  0,  a.d.  1285.  This  is  eviclent  from  a  writ  or  mandate  prweir^d 
in  the  adversaria  to  Watts's  edition  of  Matthew  Paris,  and  from  which  cc.  4.  G  of  Um 
Stat,  of  WostniinstfT  are  evidently  taken;  though  it  has,  says  Sir  Thomas  Tomlini. 
*•  hitht-rto  ej^ittpid  thr  v^tlre  of  cvrrt/  writer  or  speaker  ujton  the  subject"  See  Tomlina's  Law  Difr 
tionar>',  tith*  Constable.— -C'hitty. 

"^  It  sliould  sooni  that  a  constable  cannot,  in  case  of  an  affray,  arrest  without  a  wamat 
from  a  nia^'istrate,  unless  an  actual  breach  of  the  peace  be  committed  in  his  prefcnee.ir 
in  other  \v»>nls.  //#7r<7»/t'  dehrto.  Ho  cannot  arrest  of  his  <»wn  authority,  after  the  aftayii 
over.  2  Cani]>.  ot')7,  M\,  2  Lonl  Kay.  1206.  1  Russell,  l>f>ok  3,  c.  3,  on  manslaughter, li 
»iee.  4.  an<l  m'c  2  }Var.  k  Ores.  (VJO;  and  see  further  as  to  tlie  )»owers  and  duties  of  co^ 
HtahU*s  acting  without  warrants,  or  otherwise,  post^  4  book,  21)2.  1  Chit.  Grim.  I^w^S 
to  24. 

A  cr>n^taMe  executing  his  warrant  out  of  his  district  was  formerly  a  treup— if,  fl^ 
Bla.  15,)  and  in  a  late  case  it  was  held,  that  where  a  warrant  was  directed  **to  A.  &!• 
constabh's  of  W.  and  to  all  other  his  m^'esty's  officers,"  the  constablea  of  W.  (tfadr 
names  not  Uing  insert(Hl  in  the  warrant)  could  not  execute  it  out  of  that  diitriet 
I  B;ir  il'  C.  2^^<.  But  now.  by  5  (ico.  IV.  c.  18,  constables  may  execute  warrants  ont  of 
their  ]»rf<Mncts,  provided  it  be  within  the  jurisdiction  of  the  justice  granting  or  hackil 
tlie  same. 

It  is  till'  duty  <»f  a  constable  to  present  a  highway  within  his  district  for  non-rcpair, 
and  li«'  is  cntitlcrl  to  tlie  costs  of  the  prosecution.    3  M.  &  S.  465. 

By  ui{  (iio.  III.  c.  .'>'),  any  constaV)le  or  parish  officer  may,  u]K>n  complaint  upon  Oith 
1>efore  two  jii'-ticcs.  l»e  convicted  of  neglect  of  duty,  or  disobedience  of  any  lawful  «i^ 
rant  or  oi<lcr,  and  may  be  iine<l  any  sum  not  excee<iing  4t)«.;  but  he  may  appeal  to  tht 
sessions.  And  Itv  5  Geo.  IV.  c.  ^3,  s.  11,  constables  or  peace  officers  neglecting  thflr 
duty  arc  lijiMc  ti>  the  ]icnalty  of  o/. 

With  rcsiM-ct  to  the  iudnnnity  and  protection  extended  to  constables  in  their  oAoe^tht 
7  .Ta.  I.  c.  '>  iiiiadi'  pcrjictual  hy  21  «ia.  I.  c.  12)  }>ermits  them  to  plead  the  general  wm 
only  in  an  action  brought  against  them  for  any  thing  done  concerning  their  offiocbwl 
gives  tlituMc  co^ts  if  a  verdict  lie  given  for  them :  and  sec.  5  reqiures  such  action  to  hi 
brouglit  in  tin'  I'ninity  where  the  fact  was  committed. 

Fonni'rly  tlie  crtnstnhlc  was  bound  to  take  notice  of  the  jurisdiction  of  the  jottieciBi^ 
much  tliat  if  tlie  jnstico  issued  a  warrant  in  any  matter  wherein  he  had  no  juriididii^ 
the  con>tahlc  w:is  punishahlc  for  the  execution  of  it.  But  now,  by  24  Geo.  II.  c.44b>^( 
no  aeiion  shall  he  hrrmglit  against  any  constable,  &.C,  acting  in  obedience  to  a  jwtioB^ 
warnmt,  until  demand  in  writing  signe<l  by  the  i»arty  or  his  agent,  &c.  intending  to Uv 
such  action.  r>f  the  perusal  and  (*o]n'  of  such  warrant,  and  the  same  hath  been 
nt^glected  within  six  days  after  such  demand.    And  in  case  the  '  " 
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•H>ii*i:iMc  of  iho  humln^d,  finjt  instituted  aboat  the  rci^  of  Edw.  III.r6) 
{•1  uy  i-uit-^taljli't)  liavo  two  oiKrc^rt  uiiitiMl  in  them;  tliu  one  untifnt,  the 
iiKfi^-rn.  Tlu'ir  untifiit  otlice  is  that  of  heudlK>ruu;^h,  tithin^-nian,  or 
fMrr,  111'  HiiMin  \vc  f<»rmorly  Hpokewo;  uiid  who  ui*e  us  untient  an  the  time 
i;;  AiiK'd:  tiii*ir  more  moilern  ollico  in  that  of  constable  merely;  which 
|>|»<Mnto«I,  uH  wai4  o)>ser\'tMly  ho  lately  as  the  reign  of  Edward  III.  in  order 
»i!*t  thf  hiifh  eonstahle.(</)  And  in  general  the  antient  headboniu;'h)«, 
^-nifii.  aiid  U^r*holderH  were  made  use  of  to  Herve  as  petty  confttableM; 
\k  not  tut  gent-niUy,  but  that  in  many  nlaeen  they  still  continue  dii»- 
i#Aiecrs  t'nini  the  eonHtable.  They  are  all  chosen  by  the  jury  at  the 
Icet;  or,  if  no  courtdeet  be  held,  are  api>ointed  by  two  justices  of  the 

•  general  duty  of  all  ci>nHtabIert,  both  high  and  petty,  as  well  as  of  the 
tittifvnt.  is  to  keep  the  king's  iK*ace  in  their  several  districts;  and  to  that 
!<•  thfv  an*  armed  with  very  large  |>owerH,  of  arresting  and  imprisoning, 
akini;  o|H*n  houses,  and  the  like  ;  of  the  extent  of  which  powers,  consider- 
x-M  iiiunnt*r  of  men  are  for  the  most  part  put  into  these  omoes,  it  is  |K*rhap« 
reil  that  they  are  generally  kept  in  ignorance.*^  One  of  their  princi|ial 
.  ari>ing  from  the  statute  of  Winchester,  which  appoints  them,  is  to  keep 

and  wuni  in  their  res|K'ctive  jurimlictions.  Ward,  guard,  or  cu/stwlia,  is 
r  apphrd  to  the  daytime,  in  onler  to  apprehend  rioters,  and  robbers  on  the 
ay?* ;  the  manner  of  doing  which  is  lell  to  the  discretion  of  the  justices 

|M.*aee  and  the  e<mstable :(/)  the  hun<lred  being,  h(»wever,  answerable  for 
d>eni*s  i-ouimitted  therein,  by  dayligiit,  for  having  kept  negligent  guard. 
%  i»  pn»|»erly  applicable  to  the  night  only,  (being  called  among  our  Teutonic 

c'liNP^nA.  /ii>iat.jMt.c.  104. 

[fi  Lamb.  V. 


mand.  }'y  hhowiii^  tho  wurrant,  nnd  |H.'riiiittinf!  a  (^opy  to  \)0  tAkcn.  thon,  on 
t<r«<u;:ht.  «>n  |>r<Mhii  litin  and  |»r<N>f  of  tltt*  u arrant,  u  verdict  i«hull  hv  ^iv^n  for  thv 

'if.  A<'.  ll•>tHlth^t.^l•lln>!  a  il«*:fct  in  ihf  ju<»tii  v'h  jurl^tdiotinn ;  and  tho  rtunie  pro- 
;  I*  ^iv»  II  wli«-ri'  til'"  it»n>raMi*  in  mumI  jointly  with  tin*  ju-'ti'O.     And  by  k«t.  S,  ni» 
«ha:l  l'«-  }>r<>ii;;!it  u>!iiin**t  any  (*un-*tuM<.>  actinji;  as  atori>^.iid,  but  within  six  niontha 
I:*'  a«'t  <'itnini:tt«*d. 
int-ni  <•;  ili."»»  ppJi-i^iiin-i  was  to  |tn>v.»nt  th«»  onn^talih*,  or  olhor  ofIir«»r,  wln»n  a«t- 

'-  ;       -   !•»  lii-*  nair.tiit,  irnui  iM-inn  an>wtraM«'  on  arcutint  of  anv  dolW't  of  jurin- 

iu  th.'  juMi. .«.    ;;  Uiirr.  1712.     I  Hla.  K*'p.  ri.V».  S.  ('.     ,i  Ef*p.  2l<     2  M.  *  S.  25y. 
r  ra.— .  A.-  on  th'.-i  ai-t.  mh*  Tid<l.  S  ,m1.  :;1,  :V2.     I  Chit.  Crim.  Law.  f>S.  09. 

X  -  <t.   •.  IV.  r.  ^•*,  a  ■.fVtT**  puni-^hnicnt  is  to  Ik»  inllirtinl  on  iM»n4on:*  as.«;iultinje 
•1.-*  t.»  j-r«  V.  n*.  th»'  a|-|»r«'in'n-ii»n  or  d«-tain«T  of  l•l'^^on^«  charjriHl  with  ftOonv. 
•tutu!.-  JT  <J.N».  II.  r.  'JO.  ^  i\  :;  .lai'.  I.  o.  l'».  !*.  1.  27  Iukk  II.  o.  :5.  8.  1.  4.  41  Goo. 

K   r   7'».  -    I.  2.   I  «J.-.v  IV.  f.  ;;7.  ;«.  .J,  and  H  <no.  III.  r.  Il>,  n.  4.  rolato  to  th»« 
•-•  «<:'  t:» u-tal»l»-  in  liii*  t»llifO ;  aiul  ^♦»^•  cuM'ii  2  H.  &  A.  522.   5  B.  A  A.  HO,  T-Vi. 

i"  •i.'.  III.  ■•.  r.',  ^.  4. 

J  « f- ••  II.  r.  2'.».  !*.  >,  an<l  .?»■*>  Goo.  III.  c.  .')1,  k.  12,  hi^h  constables  are  to  arrount  at 
•  . — *  "iiiTTr. 

-r%'  "ii."  »!»■>  r.-flfi't-i  npon  ili«»  >iiIfi«H*t  mu'«t  ^nroly  di^smt  from  tin*  pn>jMV»it:«»n  in 
[;.  «li:>  ii  i"T>!ain«.  Ky  iniplit-jition.  .1  4-<'nsiir<f  I'otli  n{>«>n  th«*  h'lfi^laturc  and  tin* 
v.»  It  lo  rit.kiiit«>!ly  al'^unl  to  |ir*>«tiin«*  tlui?  a  ni:wi  \\ln»  i<  i>!ni»rant  of  th«*  «».\t«'nt 
Hilh"r;!y  i*  l.**"  Iik»*ly  to  a^Mi****  it  than  ht*  wlit)  ol«-.irly  nndtT-itaniN  it*  dm*  limit, 
.nj  tJi.»t  tlif  i^rnorant  otH«*fr,  from  f«Mr,  i>r  fr*»ni  a  nn»rf  hiudaM«>  motiv»».  n^trict^ 
r  nr.t.t.n  Utiiitd^  mill  It  in«>n>  i-«intra«-t«*(i  than  th«*  law  Uiis  )»r(*'«rrtlM'4l,  it  in  cl«»ar  hn 
#09  '  Ml*-*  tail  in  th«* 'i'X'liariro  of  hi-*  <hity,  to  tin*  jrnMt  di-trini'-nt  of  jMiMio  jiHti«N*. 
u-f.  U-!!t  r  wMiM  it  i-t'that  tho  iliity  of  ihr***' otlir«T^ -iiould  Im»  ao«'uratfly  dt'lin»Nl. 
j^:  th«-y  -h^uM  U'  «  h<»Hoii  fntni  anion>;  nn'n  of  int«*ni};i*n(V.  who  would  have  the 
n*«'  t«»  know  iho  ('xt«  nt  i»f  th«'ir  jn^wv-r,  and  tln»  jj»hkI  ffolinj;  not  to  i'x«'ih»iI  it! — 

tvitabl^  may  jujiiify  an  arro^t  for  r«'ai*onaMo  chum*  of  vu^tpiiMon  alono:  and  in  thi« 
b«*  ^land^  on  uiorti  fuvourablo  ground  than  a  privato  |H*rHon.  who  niu^t  kIiow,  in 
D  ^>  fturh  c'au'^e,  titat  a  folony  wait  aetually  cvnimitttid.    Kucuoll  r«.  Shunter,  8  W. 
n. — SHAasvuuo. 
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^o-- 1     ancestors  wacht  or  wacta,')(g)  and  it  *bcgin8  at  the  time  vhen  ward  eod^ 

'^'  ■•  and  ends  when  that  begins;  lor,  by  tlio  statute  of  Winchei*ter,  in  walM 
towns  the  gates  Hliall  be  closed  from  sunsctting  to  Bunrising,  and  ivatch  ^haII  bi 
kept  in  every  borough  and  town,  especially  in  the  Rummcr  Bcason,  to  apprehefll 
all  rogues,  vagabonds,  und  night>w^alkors,  and  make  them  give  an  aecoant  tf 
tliemselves.  The  constable  niuy  appoint  watchmen  at  his  uiscretion,  regulated 
by  the  custom  of  the  place ;  and  tlieso,  being  his  deputies,  have  for  the  tiu^ 
being  the  authority  of  their  principal.  But  with  regard  to  the  infinite  nnmbcr 
of  other  minute  duties  that  arc  laid  upon  constables  by  a  diversity  of  statQtei» 
I  must  again  refer  to  Mr.  Lambard  and  Dr.  Bum;  in  whoso  compilations  inaj 
be  also  seen  what  powers  and  duties  In^long  to  the  constable  or  tithing-man  ii- 
dilierently,  and  what  to  the  constable  only :  for  the  constable  may  do  whatcrcr 
the  ti thing-man  maj' ;  but  it  docs  not  hold  e  converse,  the  ti thing-man  not  having 
an  equal  power  with  the  constable.** 

V.  Wo  are  next  to  consider  the  sun-eyors  of  the  highways.  Every  parish  ■ 
bound  of  common  riglit  to  kei>p  the  highroads  that  go  through  it  in  goodul 
suliicient  repair ;  unle.-^s  b}-  ivason  of  the  tenure  of  lands,  or  other^'ise.  this  can 
is  consigned  to  some  particular  j^rivate  person.  From  this  burthen  no  man  w» 
exempt  by  our  ancient  laws,  whatever  other  immunities  be  might  enjoy:  thii 
being  part  of  the  trimxla  neee^aitas,  to  which  every  nmn's  estate  was  subject; 
viz.,  ejqyeditio  contra  hojftany  arcium  comttructio,  d  ponlium  njM ratio.  For,  thoo|k 
the  n'i)aration  of  bridges  only  is  ex])ri'sse<I,  yet  that  of  rouds  also  must  betfr 
dei*stood;  as  in  the  Roman  law,  ad  hhstntciioiies  rcjHirationeSfjue  itinerum  lijtORtiwm, 
nullum  genus  hofninu?n,  nuliiu.^que  dignitatis  an  veneratinnis  tneritis,  cessare o}»'jTt(t.{k\ 
And  indeed  now,  for  the  most  part,  tiie  care  of  the  roads  only  neems  to  beMt 
to  parishes,  that  of  bridges  being  in  great  measure  devolved  upon  the  c<»untyal 
large  by  statute  22  lien.  Vlll.  c.  5.  If  the  pari. sh  neglected  tnese  repairs,  th«j 
might  tbrmerly,  as  they  may  still,  be  indicted  for  such  their  neglect :  but  it  wu 
**^'')«1  "^^  l\i^i^  *ineumbent  on  any  particular  officer  to  call  the  parish  tojiethcr 
•^  and  set  them  u]>on  this  work:  for  which  reason,  by  the  statute  2  &I 
Ph.  and  M.  c.  8,  suneyors  of  the  highways  weTO  ordered  to  be  chosen  in  evwy 
parish.(/j 

These  sun'cyors  were  originally,  according  to  the  statutes  of  Philip  and  MflZfi 
to  be  appointed  by  the  constable  and  church-wai*dens  of  the  parish;  bat  now 
they  are  constituie<l  by  two  neighbouring  justices,  out  of  such  inhabitants  or 
others  as  are  <iescribiM[  in  statute  13  Geo.  111.  c.  78,  and  may  have  salaries  al- 
lotted them  Ibr  their  trouble. 

Their  office  an<l  duty  consists  in  putting  in  execution  a  variety  of  lawvfcr 
the  repairs  of  the  ])ublic  highways;  that  is,  of  wavs  leading  iVom  one  toirnto 
another:  all  wliich  are  now  reduce*!  into  one  act\>y  statute  13  Geo.  III.  c. 78| 
which  enacts,  1.  Tliat  they  may  remove  all  annoyances  in  the  highways,  or  pn 
notice  to  the  owner  to  remove  them,  who  is  liable  to  penalties  for  uon-compli- 
ance.  2.  They  are  to  call  together  all  the  inhabitanta  and  occupiers  of  laniH 
tenements,  an<l  hereditaments  within  the  parish,  six  days  in  eveiy  year.  If 
labour  in  fetcbing  materials,  or  repairing  the  highways:  nil  persons  keepo; 
draughts,  (of  three  hordes,  &c.,)  or  occupying  lands,  being  obliged  tosendatcia 
for  every  draught,  an<l  for  every  i>0/.  a  year  which  they  keep  or  occupy:  pn^ 
sons  keeping  less  than  a  draught,  or  occuj>3'ing  less  than  50Z.  a  year,  to' contri- 
bute in  a  less  pn)]M)riion;  and  all  other  j)ersons  chargeable,  between  tlieaen 
of  eighteen  and  sixty-tive,  to  work  or  tind  a  labourc^r.    But  they  may  conipoiid 

(*^K.rr*i*.i,^tr*frj4..r.i(iov.^'H»n*ir,'ri,ur'icttni.<^fjtitu\'ir.  anrl  nntliorlty  thnn  OQin,  nat  obIj  ftma  c«mp«riiC  * 

Illutinr.  PiKOfji.  1.  A.ii.  ^1.^  m<-tluiil  of  m iking  nnd  iiivikIIihc  tbe  Knik^  «>5«  "M 

1*1  e.  II.  74.  4.  IhoH'df  nuronintry  p-iri«hi-«.  Init  iibHilHmiiM><«pTl*iBi% 

«'■  Tlii*  •illl.N..  Mr.  I»altim  i.Tu-t.  rsip.  .'>"i  wiy".  pxartlr  wh«»wiii  tin' cur.ititr  «»r  the  Flaminhn  W^y.  v.-«  r>»*** 

•iiftW'-rH  th.it  iifihi' '-'/r.'Vir.y  n  r  m  --f  rlt-  i:>iiii.>ii«:  liit  ft  ftir  tli«  coniNiliihip  with  Jalins  C»«ar.    €V.  jrf  Jtv.-Ii 

HhmiM  ws>ni  titiit  th«>ipi  wa«  tin  i<tlii  ■>  i>f  ritli>r  ui-ir«'  likiiity  *p.  L. 


"The  poaeo  <»f  tho  kiiiL'^lnni  i»*  now  jn't'sorved.  ospoeially  in  towns,  by  well-onrtn*'! 
and  ofliciont  bodie^'  <)t*  poliii»,  wlii<'Ij  ori-fiiiato*!  m  tho  motmpoli*,  in  the  year  1S29.  uwJ* 
the  niispioes  of  Sir   Ii<>b<'rt    r<'i'l.  (stat.   in  (loo.  IV.  c.  44,)  and  haa  m«ii  ercr 
Ijruduallv  and  rapidly  e.xt'iidin^'  tliroiigliout  the  three  kingdoms.- ^Wi 
27^ 
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reyon  At  oerUin  easy  rates  established  by  the  act.  And  erery 
ing  to  anv  market-town  must  be  made  twenty  feet  wide  at  the 
bnces  will  permit ;  and  may  be  increased  by  two  jostices,  at  the 
he  parish,  to  the  breadth  of  thirty  feet.  8.  The  sarverors  may 
own  money  in  purchasing  materials  for  repairs,  in  erecting  ffoide- 
kking  drains,  and  shall  be  reimbursed  by  a  rate  to  be  allowed  at  a 


la.    H.  In  case  the  personal  labour  of  the  parish  be  not    r^^g 

sanreyors,  with  the  consent  of  the  quarter  sessions,  may  I- 
n  the  parish,  in  aid  of  the  personal  duty,  not  exceeding,  in  any 
^ther  with  the  other  highway  rates,  the  sum  of  M.  in  the  ponnd ; 
ppiication  of  which  they  are  to  account  upon  oath.  As  for  turn- 
are  now  pretty  generally  introduced  in  aid  of  snch  rates,  and  the 
lo  them,  tnese  defiend  principally  on  the  partieolar  powers  granted 
1  road  acts,  and  upon  some  general  provisions  which  are  extended 
:e  roads  in  the  kingdom,  by  statute  13  Geo.  IIL  e.  84,  amended  by 
lent  acts.(A') 

»ed  therefore,  lastly,  to  consider  the  overseers  of  the  poor;  their 
ointment,  and  duty. 

»f  Enghind,  till  the  time  of  Henry  VIIL,  subsisted  entirely  upon 
'olence,  and  the  charity  of  well-disposed  Christians.**    For,  though 

the  mirror,(/)  that  by  the  common  law  the  poor  were  to  be  ^sus- 
rsons,  rectors  of  the  church,  and  the  parishioners,  so  that  none  of 
deiault  of  sustenance;"  and  though,  oy  the  statutes  12  Rie.  II.  e. 
0.  VII.  c.  12,  the  poor  are  directed  to  abide  in  the  cities  or  towns 
r  were  bom,  or  such  wherein  they  had  dwelt  for  three  years, 
to  be  the  first  rudiments  of  parish  settlements,)  yet,  till  the  statute 
!.  c.  55,  I  find  no  compulsory  method  chalked  out  for  this  purpose; 

seem  to  have  Ihm^u  lefl  to  such  relief  as  the  humanity  of  their 
roold  afford  them.  The  monasteries  were,  in  particular,  their 
>uree;  and,  among  other  bad  effects  which  attended  the  monastic 
t  was  not  |R'rhaprt  one  of  the  leaHt  (though  frequently  esteemed 
i!«e)  that  they  supported  and  fed  a  very  numerous  and  very  idhi 
sustenunee  depended  upon  what  was  daily  distributed  in  alms  at 

the  religious  hounes.     But,  upon  the  total  dissolution  of    rmoati 
onvonience  of  thu8  encouraging  the  poor  in  habits  of  indo-    ^ 
ggar}'  was  quickly  felt  throughout  the  kingdom:  and  abundanco 
en>  made  in  the  riMgii  of  king  Henr\'  the  Eighth  and  his  children, 

for  the  |>oor  and  impotent ;  which,  the  preambles  to  some  of  them 
late  years  greatly  iueresHed.  These  poor  wore  principally  of  two 
!id  ini|>otent,  ami  therefore  unable  to  work;  idle  and  sturdy,  and 
e,  but  not  willing,  to  exercise  any  honest  employment.  To  pro> 
measure  for  lK>th  of  ther^e,  in  and  about  the  metropolis,  Edward  the 
d  three  royal  hospitals;  Christ's  and  St.  Thomas's,  for  the  relief 
ent  through  infancy  or  sickness;  and  Bridewell  for  the  punish- 
ployment  of  the  vigorous  and  idle.  But  these  were  far  iVom  being 
the  care  of  the  {)oor  throughout  the  kingdom  at  large:  and  there- 
my  other  fruitless  expi>riment«,  by  statute  48  Elia.  c.  2,  overseers 
ere  a)»|HMnt4Mi  in  every  parish. 

»f  the  statute  last  mentioned,  these  overseers  are  to  be  nominated 
«ter-wt*ok,  or  within  one  month  afler,  (though  a  subsequent  nomi- 
s  vali«l,  M  m )  by  two  justices  dwelling  near  the  parish.  They  must 
1  houst*holders,  and  so  expressed  to  be  in  the  appointment  of  the 

n.  c  li.  M,  &7,  ti  i6  0f«.in.  e.a».      o*>m»-ii& 


in  IreUnd«  to  this  dsy,  have  no  relief  but  ftt>m  private  charity.   2  Ld. 
-Cbbutiax. 
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Their  office  and  duty,  accordinfr  to  the  same  statute,  are  principally  thne: 
fii-Ht,  to  raise  competent  sumfl  for  the  necessary  relief  of  the  poor,  impotent,  old, 
blind,  and  such  otlier,  being  poor  and  not  able  to  work:  and  secondly,  tn  pro- 
vide work  for  sueli  us  are  able,  and  cannot  otherwise  get  employment:  but  tlui 
latter  part  of  their  duty,  which,  according  to  the  wise  regulations  of  thil 
salutary  statute,  should  go  hand  in  hand  with  the  other,  is  now  most  sham*' 
fully  neglected.  However,  for  these  joint  purposes,  they  are  empowered  to 
*8fl  1  *"^^^^  ^'^^  ^^"^'y  i*^tes  upon  the  several  inhabitants  of  the  parish,  by  tb 
-I  same  act  of  parliament;  which  has  been  further  explained  and  enluroel 
by  several  subsequent  statutes. 

The  two  great  objects  of  this  statute  seem  to  have  been,  1.  To  relieve  tb 
impotent  poor,  and  them  only.  2.  To  find  employment  for  such  as  are  able  to 
work;  and  this  principally,  by  providing  stocks  of  raw  materials  to  bo  worked 
up  at  their  separate  homes,  instead  of  accumulating  all  the  poor  in  one  eominot 
workhouse ;  a  practice  which  puts  the  sober  and  diligent  upon  a  level  (in  poiit 
of  their  earnings)  with  those  who  are  dissolute  and  idle,  depreflses  the  laauaUi 
emulation  of  domestic  industry  and  neatness,  and  destroys  all  endearing  fkmilj 
connections,  the  only  felicity  of  the  indigent.  Whereas;  if  none  were  relieni 
but  those  who  are  incapable  to  get  their  livings,  and  that  in  proportion  to  thdr 
incapacity;  if  no  children  were  removed  from  their  parents,  bat  such  as  at 
brought  up  in  rags  and  idleness;  and  if  every  poor  man  and  his  family  w«s 
regularly  furnished  with  employment,  and  allowed  the  whole  profits  of  their 
labour; — a  spirit  of  busy  cheerfulness  would  soon  diffuse  itself  through  evoj 
cottage;  work  would  become  easy  and  habitual,  when  absolutely  necessary  te 
daily  subsistence;  and  the  peasant  would  go  through  his  task  without  a  llll^ 
mur,  if  assured  that  he  and  his  children,  when  incapable  of  work  throo^ 
infancy,  age,  or  infirmity,  would  then,  and  then  only,  be  entitled  to  suppnt 
fi'om  his  opulent  neighbour. 

This  a])pears  to  have  been  the  plan  of  the  statute  of  queen  Elizabeth;  ia 
which  the  only  defect  was  confining  the  management  of  the  poor  to  null 
parochial  districts;  which  are  frequently  incapable  of  furnishing  proper  woi^ 
or  providing  an  able  director.  However,  tlie  laborious  poor  were  then  il 
liberty  to  seek  employment  wherever  it  was  to  be  had:  none  being  obliged  to 
reside  in  the  places  of  their  settlement,  but  such  as  were  unable  or  nnwilEngto 
*-ir*M  ^^'^^^J  ""^  those  places  of  settlement  being  only  such  where  they  *wsit 
"'-'  born,  or  had  made  their  abode,  originally  for  three  yearB,(o)  and  after 
wards  (in  the  case  of  vagabonds)  for  one  year  only.(/)) 

After  the  restoration,  a  very  different  plan  was  adopted,  which  has  rendcrei 
the  ernployment  of  the  poor  more  difficult,  by  authorizing  the  subdivisioiis  of 
parishes;  lias  greatly  increased  their  number,  by  confining  them  all  to  their 
respective  districts;  has  given  birth  to  the  intricacy  of  our  poor-laws,  by  mulfr 
j)lying  and  rendering  more  easy  the  methods  of  gaining  settlements;  and,ii 
consequence,  has  created  an  infinity  of  expensive  law-suits  between  conten^M 
neighhourlxxxls,  concerning  those  settlements  and  removals.    By  the  statute  IS 
&  14  (\'ir.  II.  e.  12,  a  legal  settlement  was  declared  to  be  gained  by  birth  or  ly 
inhabitancy,  apprenticeship,  or  servicej  for  forty  days:  witnin  which  period  el 
intruders  were  made  removable  from  anv  parish  by  two  justices  of  tnc  pesci^ 
imless  they  settled  in  a  tenement  of  tlie  annual  value  of  Id.     The  mndik 
naturally  consequent  upon  this  pn)vi.**ion,  which  gave  a  settlement  by  so  short  I 
rt»sidenco,  produ(;ed  a  statute,  1  Jac.  II.  c.  17,  which  directed  noiice  in  writi^ 
to  be  delivered  to  the  parish  officers,  before  a  settlement  could  be  gained  If 
such  residence.     Subsequent  provisions  allowed  other  circumstances  of  Doto 
riety  to  be  equivalent  to  such  notice  given;  and  those  circumstances  hm 
from  time  to  time  been   altered,  enlarged,  or  restrained,  whenever  the  ei- 
]H^rience  of  new  inconveniences,  arising  daily  fVom  new  regulations,  suggeetol 
the  necessity  of  a  remedy.     And  the  doctrine  of  certificates  was  inTented,kf 
way  of  counterpoise,  to  restrain  a  man  and  his  family  fh>m  acquiring  a 

(•t  stilt  19  Hen.  VII.  e.  12.    1  Edw.  VI.  c.  8.    3  Edw.  VI.         (»)  SUt  39  KUs.  e.  i. 

c.  10.  14  rait.  c.  6. 
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by  any  length  of  reflidonce  whatever,  anlcm  in  two  particular  cx- 
Lt«;  wliich  makeH  purinhett  vary  caatiouH  of  ^riving  Bucti  certificates, 
me  continei*  the  poor  at  home,  where  frequently  no  adequate  employ- 
ee had. 

of  McttlementH  may  be  therefore  now  reduced  to  the  following  general 
a  fliettii'mcnt  in  a  pariHh  may  Ik)  ac([uired,  1,  By  birth;  for,  wherever 
tirsft  kn(»wu  *to  be,  that  it»  aiwayit  prima  facie  the  place  of  r^ugo 
.  until  Home  other  can  Ik)  Hhown.(7)  Thin  is  also  generally  *- 
f  Hettloment  of  a  bantard  child  ;(r)  for  a  bastard,  having  in  the  eye  of 
father,  cannot  l>e  reforre<l  to  his  settlement,  as  other  children  may.(«) 
timate  chiidn*ii,  though  the  place  of  birth  be  prima  facie  the  settle- 
it  iH  not  cf»ncluHiveiy  so;  tor  there  are,  2,  Settlements  hy  parentage ^ 
m-ttlenient  of  one's  father  or  mother:  all  legitimate  children  being 
ed  in  the  parinh  where  their  parents  are  settled,  until  they  get  a 
noiit  fitr  theniMi*lves.(^)  A  new  settlement  may  be  acquired  several 
I.  by  marriage.  For  a  woman  marrying  a  man  that  is  settled  in 
rii«h  rhuiigi>s  her  own  settlement:  the  law  not  permitting  the  separa- 
»iliMnd  and  wife.(u)  But  if  the  man  has  no  settlement,  hers  is  sus- 
rin^  his  life,  if  he  remains  in  England  and  is  able  to  maintain  her; 
il»M*nce.  or  at\er  his  death,  or  during,  perhaps,  his  inability,  she  may 
d  to  htT  old  sottlement.(r)  The  other  nietiio<is  of  a(*quiring  settle- 
tiy  parish  an*  all  re<lucible  to  this  one,  o^ forty  days*  residence  therein: 
»rty  dayn'  n^sidence  (which  is  to  l>e  constnied  to  be  lodging  or  lying 
«t  not  Ik*  by  fraud,  or  stealth,  or  in  any  clantlestine  manner;  but 
•riouH  by  Olio  or  other  of  the  followinjj  concomitant  circumstances. 
niethiMl  then*fort»  of  giiining  a  settlement  is,  4,  By  forty  days*  resi- 
nofKV.  For  if  a  stranger  comes  into  a  parish,  and  delivers  notice  in 
bin  yVjkvv  of  uImxIo,  an<l  number  of  his  fumilv,  to  one  of  the  overseers, 
i»*t  Ik»  ri'ad  in  the  church  an<l  registeriMf,)  and  resides  there  un- 
»r  fortv  davH  atU'r  such  notice,  he  is  K*irallv  settleii  then»bv.(jr)  F<)r 
v^uiiit'ix  that  rtiich  a  oiu*  at  the  time  of  notice  is  not  likelv  to  In^come 
.  t*N«'  lu'  wiHiid  ii«»t  venturt»  to  give  it ;  or  that,  in  such  cast»,  the  ]mnsh 
f  ran*  to  n'lnove  him.  But  then*  an»  also  other  cin*umstances 
to  Muh  niiti«v:  tlicn»fon\  A,  /^7if/«7  for  a  year  *a  tenement  r*«ijvi 
•Iv  vahh"  of  t«'H  poiiiiils.  and  n'Mdiii;;  forty  days  in  the  parish,  *• 
th-nuMit  without  notii'e;(.r)  ujk)ii  tlH»  prin<*i])le  of  having  Huhstan^'O 
i^aiii  rrt'dit  fi»r  surh  a  house,  tl.  Boiiig  charge*!  to  and  paying  the 
^  aii'l  ii'vio-*  <»f  iho  parish;  cxcej»ting  those  for  scavengeii*,  high- 
nd  till*  duties  on  iiouscs  and  win<io\vs:t  j^  and,  7,  Kxecuting,  when 
»»iiiit«d,  any  j»ul»iir  parochial  ttfiixv  for  a  whole  year  in  the  parish,  as 
"«l«*ii.  iVr.  an*  l»oth  of  them  equivalent  to  notice,  an<l  gain  a  settle- 
■  <iiii|il«-il  with  a  n-sidfiuv  of  t'ortv  da  vs.  S.  Beinir  hired  for  a  vear, 
lurrit'l  and  iliildli'**s.  and  .vrn/i*/ a  vear  in  the  .same  s<»rvice;  and!*, 
lid  an  '/y/'fr/i'/'f ,  i^ivcs  the  servant  and  aj^pnutice  a  settleinent,  with- 
>'/'in  that  iihne  wherein  t he v  serve  the  last  fortv  davs.  This  is 
n««»unii:«'  ajijiliialinn  to  inides,  and  g<»ing  out  to  n'putable  servict»s. 
tln»  ha\  iiiix  an  t.^^/^  <»f  one's  own.  and  n'sidinir  then*on  tortv  <iavs, 
mall  th»'  value  n»av  he.  in  case  it  1h»  acnuin»d  l»v  act  of  law,  or  of  a 
»n,  as  hv  de-.*'t'nt.  irift,  devi«*e,  Ac,  is  a  sulHcient  settlement  :(<•)  hut  if 
iin»  it  l»y  In-*  own  act.  as  hy  pun*hase.  (in  its  popular  si*n.se,  in  c«»n- 
•  •f  ininiey  paid,  then  unless  the  consideration  advanced,  In^uti  fidt\  l>o 
II  •«ettli*inent  fur  any  longer  time  than  the  jH'rs(»ii  shall  inhabit  then*- 
.•  ih  in  no  ra^e  removable  fn>m  his  own  pro|)erty;  but  he  shall  not, 

r««t.  30.   Mk  i<i.    1  U>H  IU7m.6C7.  (•)  ^Xnt.  I.t  k  14  Cw.  U.  r.  12. 
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by  any  trifling  or  fniudulent  purchase  of  his  own,  acquire  a  pormanent  aud 
lasting  settleniont. 

Ail  pornonsy  not  so  settled,  may  bo  removed  to  their  own  parishes,  on  com* 
plaint  ot*  the  over^oer^,  by  two  justices  of  the  peace,  if  they  shall  adjudge  thea 
likely  to  become  chargeable  to  the  parish  into  which  they  have  intruded:  dd- 
less  they  are  in  a  way  of  getting  a  legal  settlement,  as  by  having  hired  a  honM 
4,0..- 1     of  10/.  per  annum,  or  living  in  an  ^annual  sor\''ice;  for  then  they  ar« 

^^^  not  removable.(<;)  And  in  all  other  cases,  ii'  the  parish  to  which  they 
belong  will  gmnt  them  a  certificate,  acknowledging  them  to  be  their  pari^ih- 
ionors,  they  cannot  be  removed  merely  because  likely  to  become  chargeable,  bat 
only  when  they  become  actually  chargeable//)  But  such  certificated  pervoi 
can  gain  no  nettlement  by  any  ot*  the  means  above  mentioned,  unless  by  renting 
a  tenement  of  10/.  per  annumy  or  by  serving  an  annual  office  in  the  parish,  beiDj.' 
legally  placed  therein ;  neither  can  an  apprentice  or  servant  to  sach  certiticaira 
pciwin  gain  a  settlement  by  such  their  8er\'ice.(^) 

These  are  the  general  heads  of  the  laws  relating  to  the  poor,  which,  by  the 
resolutions  of  the  courts  of  justice  thereon  within  a  century  past,  are  brancbtd 
into  a  great  variety ."^  And  yet,  notwithstanding  the  pains  tnat  have  been  takes 
about  them,  they  still  remain  ver}'  imperfect,  and  inadequate  to  the  puipoeei 
they  arc  designed  for :  a  fate  that  has  generally  attended  most  of  our  statute 
laws,  where  tliey  have  not  the  foundation  of  the  common  hiw  to  build  oo. 
When  the  shires,  the  hundreds,  and  the  tithings  were  kept  in  the  same  admire 
ble  order  in  which  they  were  disposed  by  the  great  Alfred,  there  were  no  pe^ 
sons  idle,  consequently  none  but  the  impotent  that  needed  relief:  and  the  stsute 
of  48  Kliz.  seems  entii*ely  founded  on  the  same  principle.  But  when  this  excel- 
lent scheme  was  neglected  and  departed  from,  we  cannot  but  observe  with  con- 
cern what  miserable  shifts  and  lame  expedients  have  fVom  time  to  time  bees 
adojited,  in  order  to  patch  up  the  flaws  occasioned  by  this  neglect.  There  ii 
not  a  more  necessary  or  moi*e  certain  maxim  in  the  frame  and  constitution  of 
society,  than  that  every  individual  must  contribute  his  share  in  order  to  the 
well-bi'ing  of  the  conmuinity :  and  surely  they  must  be  very  deficient  in  sosad 
policy,  who  suiter  one  half  of  a  jmrish  to  continue  idle,  dissolute,  and  ucb- 
ployed,  and  at  length  are  amazed  to  find  that  the  industry  of  the  other  half  ii 
not  able  to  maintain  the  >vhole. 


CHAPTER  X. 

OF  THE  rEorLE,  whether  aliens,  denizexs,  or  natives. 

Having,  in  the  eight  preceding  chapters,  treated  of  persons  as  they  Bland  ii  V 
the  public  relations  of  mayisfratcSf  I  now  pi*oceed  to  consider  such  persons «  |: 
fall  under  the  (lenomination  of  the  people.  And  herein  all  the  inferior  and  n^  ' 
onlinate  magistrates  treattMl  of  in  tlie  last  chapter  are  included. 

The  first  and  most  o)>vious  division  of  the  people  is  into  aliens  and  nstsnl- 
born  subjects.^    Natural-born  subjects  are  such  as  are  born  within  the  dominioii 

{' •  S  ilk.  47  J.  (#)  Stat  12  AniM^  e.  IK. 

(/,St:it.  •<  AO  W.  IlT.r.  n\ 


'*  For  a  full  and  c'Dinplt'tr  knowlrdjxo  of  this  extensive  subject,  recourse  mmt  be  fcal 
to  Burn's  .Tu>ti(<\  by  (Miitty,  and  Mr.  Const '.s  valuable  edition  of  Botl^  and  therepofW* 
there  rof^rrcil  to. — (.'uRl^'TlAX. 

*  Natural-l»f)rn  subjects  aro  j^orsoiiM  born  within  the  allegiance,  power,  or  protectkmrf 
tli(>  crown  of  En>;land.  wliicli  trrms  embrace  not  only  ]>erson8  born  within  tnedaaUBVV 
of  liis  majesty,  or  of  his  honiap>rs,  and  th«>  children  of  Hubjeots  in  the  «fniM  of  the  kiu 
abroad,  and  tlit'  king's  chihiron,  and  th*^  licirs  of  the  crown,  all  of  whom  arenatuiritoi 
HuVijiH'ts  l»y  tlic*  ronnnfm  f(iu\  but  also,  undor  various  statutes,  all  persons^  thonih  bn 
abroad,  whoso  father  an«l  grandfather  by  \\\f^  father  9  side  were  natursMiom  sn^sfti** 
common  law,  unlesM  tho  futiicr  or  paternal  grandfather,  througfar  whom  theolalm  iiBiiik 
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;  tin*  iTifwn  of  Kii;;]:in<l ;  tliut  is,  within  llie  li;;i*aiic'c*,  or,  a8  it  .«  ^encnilly 
lIi-  'i.  Uif  :ili«*i;iaiicv,  nt*  the  kiii«^;  siiid  uiii'ns  MH'lt  as  are  born  out  tS  it.     Allr-    \ 
.nii«-«'  !•»  till-  lir,  i»r  litj4imt'n^  whicli  l»in<lrt  tlii»  snly<M:t  to  tin*  kin^,  in  return  tor 
lat   ppitfititin  which  tlie  kin;^  utt'onls  the  Mul»jeet.     The  thin^  it-ni'lt*,  <»r  huIi- 
jii.tial   }iart   of'  it.  is  loun<li*4|  in  iva^Mi  ami  tlie  nature  of  p>vernnient;  i\\v /^ 
ani<*  an*l  th«'  form  are  <ierive«l  tons  from  our  <  tot  liie  aneeMtors.     l*n<ler  tlie 
'•i:kl  *\ -tiin,  i'Vt-ry  owikt  of  hiii<ls  hei<l  theiii  in  huhjfrtion  to  Home  Huporior 
r  S'i'i.  ip's.i  wh'tiii,  or  whos4»  aneesioi-s,  the  tenant  or  vas>ai  ha<i  reeeive*!  tliem; 
!■!  ;fi'  r«-  w;i-a  mutual  trust  or  e«)nti<ien«'e  subsist  in;;  U*twei*n  the  loni  and  vassal, 
.-i:  x'hr  l'»ni  •«huul<i  protect  the  vassfil  in  the  enjoy nn-nt  of  the  lerrilor\'  he  had 
-a:iT«  1  hint.  anil.  i>n  the  *other  han<L  that  the  vassal  sliouhl  Ik*  faitliful     r^ci,— 
■  Hi'-   ••rd.  and  dettMul  itim  a:;ainst  all  his  enemies.     This  ohIi«;ati(»n  on     *-  *   ** 
ir  I'.i"?  "t  the  va-^al  WHS  t-alle*!  /?^/#7l^^^  or  trait v;  and  an  i>ath  of  lealtv  was 

-  j'2.4>  d.  I»v  tlir  fi'iidal  law.  to  he  taken  hv  all  tenants  t«>  their  Ian«llord,  which 

•  >  1  ifi  in  alino**!  the  ^ainc  terms  as  our  ancient  oath  <»f  ailc;rianee;(«/)  ex- 
:j«'  tr.  ii  in  I  In*  u-^ual  oath  of  fealty  there  was  fn*i|u«'ntly  a  savin;r  or  exception 
:  t.i'  r.ii:h  due  id  a  superior  lonl  hy  name.  un«ler  whom  the  lan<llord  himself 
&-  I"  rri:>)i^  only  a  tenant  or  vassal.     But  when  tho  a<-knowled^meiit  was  made 

»  ::■•  :i'i-»«i|i;te  superior  himself,  who  was  vassal  to  no  man,  it  wa»  no  lonj^er  \ 
tl^-i  Tlie  oath  of  t'ealty.  hut  tlte  oath  of  alie<^ian«'e;  and  then^dn  the  tenant 
ff.re  t  •  hear  taith  to  liis  s<»ven'i};n  lonl.  in  opp<»'<ilion  ti»  all  men,  without  any  / 
kv  ■.,'  .  r  e\ri'|itiiiii  : — **  mntrti  ntnnrs  tmmhits  Jitit  litiitnii  f'trtt."{h)  Land  hehi 
y  :?!  ■»  .A;!!!!"!  .-".jM-cies  of  t'ealty  was  called  ftuilum  liijium,  a  lie;x^»  fee;  the  vas- 
fci-.  /.  .'.  fi'  «  /«7</,  or  iiei^e  men  ;  and  the  sovereign,  their  tinniinu.^i  ii'jhts^  or  Iie«je 
•rl  .\rid  w  Im'U  "-ovrreiixn  ju'inees  did  lionnii^e  to  ea<-h  other  lor  hinds  ludd 
fi  i'-r  Tl..ir  re^jMM-tive  sovereii^nties,  a  iiistin«-tion  was  always  made  between 
*.^  i'  l.'»':ia:r«-,  whieli  was  oidy  an  ac»kn«»wled;:ment  of  tenure,!/')  and  lityr^ 
•!i.:i:^   .  uiiii-ii  iiteliided  the  fealtv  befiuv  nientioneil.  and  the  sen'iees  conse- 

* 

lerit    ip"n  It.     Tiius.  wlh'U  our  Kdwani  111.,  in  \'-\.l\K  did  homaixe  to  riiili]»  VI. 

:   Vr.^\'%-  f -r  lii^  dueal  dominions  i>n  that  <*ontinent.  it  wa«»  warndy  di*<puted  of 

'...:   -}.■  I  |.  «.  \uv  hiMiuiiff.   was  t«»  be,  wlieth*  r /"•/»   ttv  .^nhj-h    hoiiia;;e.i '/i     But 

"i     -    :i  I!ii::!:i]id.  it  breom in:;  a  settled  principle  ot' tenure  that  .///  Ian«ls  in  the 

•,j  .  ■'  I  nr-    hi'Men  oi"  thi'  kiui;  :is  their  sovereiixn  and  lord  paninnMint.  no  oath 

•  •    .»•    -t  i-ai'v  ciiuld  I'Ver  be  taken  to  inferior  [unU.  and  the  oath  of  allet^iance 

m 

^«  ji.    .  ^"iiri.x  citnrineil  to  the  person  of  the  kin^  al«)ne.      Bv  an  ea?»v  anah'irv, 
.■    :•  :  r..  «•:  :ill.-::ian«-e  wa?*  s«M)n  broUixht  to  ^i^nil\  all  oiIht  cn:;ai;ements  wliich 

-  ■-    ■    !n»iii  ^ulijrcts  to  their  prince,  as  well  as  tlio>e  <luties  which  were  .simply 
.  •  .    :•  iv  tirniorial.     And  the  oath  i»f  alle;;ianee.  ajN  administered  for     r*.*..^ 
:  A  .:  1^  ..f  ^i\  hiinilred  yeai>,(*)  containcil  a  pr«»niisc  "to  l»o  true  and     1- 

:  .    '  •  :>.<'  kihv;  and  his  heirs,  and  truth  aiid   laitb  to  bear  of  lif(>  and  limb 
.    -  r  r-  :.•-  honour,  and  not  to  know  or  hear  of  anv  ill  or  damage  intendcii  him. 


1 


'   J  iiit.  «•  1      M<1.  I'll  Mi-t.  xxiii  43t. 
•    M<ii   i.i'  -1.  j  ...I.     Mit.k. 's  l*'.     r>r.tt  >D,  c.  J9.    7  Rvp. 
s*».i»«   ■i»«.T.  4'iltiti'«r  *•«,•■. 


I.-  *•  •       :.:;j"  ■  t  tin- I'irili  ••!' -u«  li  ihiMreu  li.iMe.  in  imhi' iif  lii^  rt-tuin  int«»  thi**  e«Mnitr\. 

•.  ■.     :•  ■...!..-    ■:   n-  i-»M  lU'  :«'l"ii\.  or  w.i^  in  Tle":««'tiid  ^••rvii'«' i»!'  any  l«inijn  ]»rin««' 

...  •■.   .\.:'t  I  li.- I  lii'.Mi  !•:    Knu'hin  1.  I'Xi  •I'tiiij  ;»i\v.i\*  !i»!ii  tie-  U-ii<tit   l"«ti»  i»t" 

11  \  i-\    mi  "J  :•.•■  -t.iiMti'-  tliit'.f  ;irtiti«  tT"  .lud  in.  nii!".i»!iir'  r^  \%]ii»  an*  •{•■♦•l.*rr.| 

,    '.  «i..i    I    .  .  "jT.    ^.i-  I  riiii.  r..ui.  l«iv\.  117.  II'.'.  1..0;  l.ui  .iitifi'->rs  may  n«»w  ^"» 

•••  ■■    IV,  .  .  '.'T. 

:»  .'i  :■  »ii-ii;  •:  iif  t'-rritori.-^  >  .  I   iijiiij  !■•  tI:*' liinu' ••{' Knjl  i*id.  in  anv  r»t)M'r 

.    •  ■       I.  :  .  .•    -t  ':.»/."  .  ii*.  I>»r 'M't  iiM  •'.  t)i'-  M.e,  »vi ..lu^  .mil  }•«  r-'on- •l>»i]ij 

•  •   •■.•■   Iv.iij.   a-   ftli'tT-  ol"  >uih   tran^iiiar.iK'  tfiriit'iie-,   are  not   natur.il-U>rn 

*  ■  .  -.  \'   III    "h   i:  1      V*ii 


*  *       V  iii.'l..i  I.  *j*''i. 

\  .        ■;.  'ii*    ■!  !!.•■  .illi-L'iaii«*.' i»i' tlii' riiiwn  i»t' Ku.''aiid  i"  not  entitled  to  U*  ili-i-in'-d 

•.  r  rti   •.'■'••■:.  sin!-  -'>   !):•■  lailifi   li--  at   tin*  t  ni»*  of  tin*  Kirth  •>!'  ili*'  I'hiltl  wtx  a 

»    .  ..•■»•  a  -iii-jii';    li\   biilli.     'rii«-tit"i«'.  «  l.iMi-n   l-.rn   in   tle-l'nil'd  State- '-f 

-    I   -    !!.••  !■  ■■  •».i»;ti'»ii  it!'  tlii'ir  iij'lij'i*iid»'M«  ■'.  "t   |Mi«nt*  U»rn  tijon*  l"'tor«*  that 

•.  •   - -'ii' inM.iij  to  I'l- d<'  i!i*>ii'  alN-MV::r>i-.  ai«>  iili<'n<*.  and  eann«'t   iiilii>rit  l.ind^ 

:.■    -I'.;  :.  «i. -. ::.'.  1 1».  .v  j{.  .;vi.  s.  r.-cmnv. 
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without  defending  him  therefrom."  Upon  which  Sir  Matthew  Jla\e(f)  makes 
tliis  ivnuirk,  that  it  was  short  and  plain,  not  entangled  with  ion^  or  intricate 
chuisort  f)r  declarations,  and  yet  is  comprehensive  of  the  whole  duty  fmm  the 
subject  to  his  sovereign.  But,  at  the  revolution,  the  terms  of  this  oath  Urio^ 
thought  perhaps  to  favour  too  much  the  notion  of  non-resistance,  the  present 
form  was  introduced  by  the  convention  parliament,  which  is  more  ^*neral  and 
indeterminate  than  the  former  j  the  subject  only  promising '' that  he  will  lie 
faithful  and  boar  true  allegiance  to  the  king,"  without  mentioning  "his  heim,"' 
or  specifXing  in  the  least  wherein  that  allegiance  consists.  The  oath  of  supre- 
macy is  principally  calculated  as  a  renunciation  of  the  pope's  pretended  au- 
thority ;  and  the  oath  of  abjuraticm,  introduced  in  the  reign  of  king  Williani,(^) 
very  amply  supplies  the  loose  and  general  texture  of  the  oath  of  allegiance;  it 
recognising  the  right  of  his  majesty,  derived  under  the  act  of  settlement;  en- 
gaging to  support  him  to  the  utmost  of  the  iuror's  power;  promising  to  disclose 
all  tnutorous  conspiracies  against  him  ;  and  expi*essly  renouncing  any  claim  of 
the  descendants  of  the  late  pretender,  in  as  clear  and  explicit  terms  as  tlie 
English  language  can  furnish.  This  oath  must  be  taken  by  all  persons  in  anj 
office,  trust,  or  employment;  and  may  bo  tendered  by  two  justices  of  the  peflc« 
to  any  pei-son  whom  the}'  shall  suspect  of  disatiection.(A)     And  the  oath  of 

'    allegiance  may  be  tendered(i)  to  all  poisons  above  the  age  of  twelve  years,  whether 
natives,  denizens,  or  aliens,  either  in  the  colirt-leet  of  the  manor,  or  in  the 

\  sheriff's  tourn,  which  is  the  court-leet  of  the  county. 

But,  besides  these  express  engagements,  the  law  also  holds  that  there  is  an 
^or^ck-]  implied,  original,  and  virtual  allegiance,  *owing  from  every  subject  to 
-I  his  sovereign,  aiitocedontly  to  any  express  promise;  and  although  the 
subject  never  swore  any  i'aith  or  allegiance  in  form.  For  as  the  king,  bv  the 
<lescent  of  the  crown,  is  fully  invested  with  all  the  rights,  and  bound  to  all  the 
<lutics,  of  sovereignty,  belbre  his  coronation ;  so  the  subject  is  bound  to  hb 
]>rince  by  an  intrinsic  allegiance,  before  the  superinduction  of  those  outward 
bonds  of  oath,  homage,  and  fealty,  which  were  only  instituted  to  remind  the 
subject  of  this  his  previous  duty,  and  lor  the  better  securing  its  peribrmance.(l) 
The  formal  ]>r<)fession,  therefore,  or  oath  of  subjection,  is  nothing  more  than  a 
declaration  in  words  of  what  was  beiore  implied  in  law ;  which  occasions  Sr 
Kdward  Coke  very  justly  to  obser\'o.(/)  that  "all  subjects  are  equally  boonden 
to  their  allegiance  as  if  they  had  taken  the  oath;  because  it  is  written  by  the 
linger  of  the  law  in  their  hearts,  and  the  taking  of  the  corporal  oath  is  hot  an 
outward  declaration  of  the  same."  The  sancticm  of  an  oath,  it  is  true,  in  caw 
of  violation  of  duty,  makes  the  gm'lt  still  more  accumulatc<l,  by  superadding 
]>erjurv  to  treason  ;  but  it  <loos  not  increase  the  civil  obligation  to  loyalty;  it 
only  strengthens  the  sorittl  tie  by  uniting  it  with  that  oT religion. 

Allegiance,  both  expivss  an<l  ini])lied,  is,  however,  distinguished  by  the  law 
into  two  sorts  or  sjiecies,  the  one  natural,  the  other  local ;  the  former  beiug also 
perpi-tual,  the  latter  temporary.  Natural  allegiance  is  such  as  is  due  from  all 
men  born  within  the  king's  dominions  immediatelv  uj>on  their  birth.(fn')  For, 
immediately  u])on  their  birth,  they  are  under  the  king's  protection;  at  a  timoi 
too,  when  (during  their  infancy)  thev  are  incapable  of  protecting  themselvea 
Natural  allegiance  is  therelbre  a  def^t  <»f  gratitude,  which  cannot  be  forfeited, 
cancelled,  or  altered  by  any  change  of  time,  place,  or  circumstance,  nor  by  ant 
thing  but  the  unitc<l  concurrtMice  of  the  legislature.(n)  An  Englishman  who 
^o-/p  removes  to  Krance,  or  to  China,  owes  the  same  allegiance  *to  the  king 
'^*  J  of  Kngland  there  as  at  home,  and  twenty  years  hence  aa  well  as  nov. 
For  it  is  a  princi])le  of  universal  law,(o)  that  the  natural-bom  subject  of  OM 
prince  cannot  by  any  act  of  his  own,  no,  not  by  swearing  allegiance  to  anollNfi 
|)ut  off  or  <lischarge  his  natural  allegiance  to  the  former:  for  this  natural  alb^ 
fiance  was  intrinsic,  and  primitive,  and  antecedent  to  the  other;  and  eannoCts 

(n  1  Hill.  p.  r.  rx  J  I)  2  Tn«t.  121. 

(#.  St-tt.  1."  W.  111.  r.  fl.  r-i"  Hfj>.7. 

(»i  .«t.it.  1  <;ii».  I.  r  l.T    f^  r,^H^.  III.  c.  .VI.  <••  2  r.  Wbu.  124. 

(«)  '2  Tni't  1-J1.    1  ll;il.  1*.  V.  M.  {•)  1  UoL  KC.  Sk 
(»;  1  U«J.  1'.  C.  01. 
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vitbost  the  concorrent  act  of  that  prinoe  to  whom  it  wm  iint  dno.' 
10  natnraUwm  sabjoct  of  one  prince,  to  whom  he  owes  mUeffianoe, 
itangled  by  euhjecting  himself  absolutely  to  another :  bat  it  is  his  own 
»rings  him  into  these  straits  and  diffienlties,  of  owing  sendee  to  two 
and  it  is  unreasonable  that,  by  snch  volontary  act  of  his  own,  he 
able  at  pleasare  to  unloose  those  bands  by  which  he  is  connected  to 
i  prince.^ 

if  u^voM  to  hsTe  guided  the  courts  both  of  England  and  America,  since  the 
c«n  thfve  powem,  which  ended  in  the  decUuration  and  acknowledgment  of 
iidMice  of  America.  It  has  been  determined  that  the  effect  of  the  concur* 
'  the  two  goTeminenta  wm  to  devest  a  natural-bom  sul^ect  of  the  Britiih  king, 

>  iIm  l'iiit«d  SutcM  of  America,  of  bia  right  to  inherit  land  in  EnglMid;  and 
*■  Bench,  it  hm  bet^u  determined  that  the  treaty  virtually  prevented  AJneri- 
ing  to  the  orown  from  inheriting  lands  in  America.  8ee  the  English  esse, 
•man  ».  Arkhim.  2  B.  &  C.  729,  which  cites  7  Wheaton's  R.  535.  See  aLio 
;.  C.  R.  15«J.— Chittt. 

bael  Pouter  oljiierTe*  "that  the  well-known  maxim  which  the  writers  upon 
re  adopted  and  applied  to  this  case,  nemo  poieti  exuere  patrum,  comprehencleth 
doctrine  of  natural  allegiance."  Fost.  184.  And  tnii  is  exemplified  bj  a 
ince  iu  the  report  which  that  learned  judge  has  fiven  of  ^nesn  Maodonald's 
ran  a  native  of  Great  Britain,  but  had  received  his  education  from  his  early 
Prance,  had  «|>ent  hiM  ri|>cr  years  in  a  profitable  employment  in  that  kingdom, 
«epted  a  commiwion  in  the  service  of  the  French  kmg :  acting  under  that 
u  he  was  taken  in  amu  against  the  king  of  England,  for  which  he  was  in- 
convicted  of  high  treason,  but  was  pardoned  upon  condition  of  his  leaving 
n  an«l  continuing  abroad  during  his  life.     lb.  59. 

certainly  an  extreme  catte;  and  we  should  have  reason  to  think  our  law 
I  Justice  and  humanitv  if  we  could  disoover  any  intermediate  general  limit 
te  law  could  be  relaxed  consistently  with  sound  policy  or  the  public  safety.-  • 

ers  on  public  law  have  siiokon  rather  loosely,  but  generally  in  favour,  of  th«i 
jlijtH't  or  citizen  to  a^ianilon  liii*  native  country,  unlenii  there  l>e  Momo  positive 
'  law  or  he  in  at  the  time  in  i>ow«esHion  of  a  [lublic  trust,  or  unleM  his  country 
fmm  (»r  at  war,  or  HtantU  in  neeil  of  his  aKHtntanco.  It  is  plain  that  any  excep- 
»T  thf  nilts  f'^iHS'iHlly  Huch  an  those  jui«t  mentioned.  It  amounts  to  saying 
a  Mx*i«*ty  has  no  r«Nif*<>n.  tho  removal  of  a  member  ought  not  to  l>e  opiKMecI. 
rilt**!  it  UM  «>n«*  of  th«'  firmest  foundationn  uf  Itoman  liWrty  that  the  it^^man 
th**  |>rivil«>::«t  to  ntay  or  renounce*  hii  re^tidence  at  pleasure ;  but  this  is  differ- 
be  un(|UidititMl  ri^ht  of  exfrntriation.  The  quention  has  been  frtniuentlv  dis* 
he  (^>urtj»  of  th**  Unit^^l  States ;  and,  though  never  exnressly  decided.  Chan 
:.  fn>in  a  luHtorit^l  n*view  of  these  cliscuwions,  concludes  that  the  better 
hat  a  riti/t^n  cannot  r«*iiouii(M>  hiii  allegiance  without  perminsion  to  be  declare%l 
that,  aft  then*  ii*  no  «*xi*iting  leginlative  regulation  in  the  case,  the  rule  of 
I  c«>ninif»n  law — utmn  t^'frst  ejrui-r^  fnitnam — remains  unaltertMl.  2  Kent's  Com. 
H  TattiTwrn  «*x|ir«'MH<Mi  th««  opinion,  that  though  the  legislature  of  a  particular* 
1  by  l.tw  ^|KS-ify  thf  lawful  cautteit  of  ex tiat nation  and  prescribe  the  manner 
might  U'  fHiN't*^!.  tht>  emigration  ix>uld  only  affect  the  lcM*al  allegiance  of 
sn<l  w<iulil  not  <lraw  aft4*r  it  a  renunciation  of  the  higher  allegiance  due  U\ 
Statt*}*.   3  iMlliW*.  \X\,    rr<»f(*A'«or  Tucker  taken  an  entirely  different  view,  and 

>  a  <lifr«*rfnt  (i-tncluMion.    Tucker's  BUckntone.  Ap|>cndix,  note  K. 

6  pnM'tiral  (lifticuhifM  which,  in  all  probability,  will  ever  prevent  any  legisls- 
llow«*vfr.  ai*  fur  all  commercial  pur|»osert.  even  in  time  of  war,  the  national 
I  di*tt-rmine<i  excluHivt>ly  by  domicil.  without  rt*gard  either  to  natural  or  ac- 
cianc«».  and  ok  it  wouhl  offend  the  mmim*  of  humanity  of  enlightened  nations 
to  treat  Off  rritiiiiiitU.  |rt*rs4»ns  who.  by  the  nilent  ar<)uiei«c(*nce.  an<l  therefore 
ie<l  iv»iiM«nt.  «if  the  ctiuntry  of  their  birth,  hod  removed  their  fortunes  and 
•w  duti«*!«  of  nlKHiient*!'  in  other  (K>untrii*s,  if  even  they  should  be  taken  in 
nt  their  n:»tiv«*  i^mntry,  the  ({uention  is  not  of  immediate  practical  moment. 
■At  Brit^iiin  Iiam  never  formally,  yet  she  has  really  in  fsct,  abandonml  her  once 
rht  to  impresm  her  native  subjects  on  boanl  of  foreign  merchant m<»n :  the 
tation  and  search  of  public  national  armed  veeseb  for  that  purpose  w«i  never 

lowever,  of  revolution*,  it  is  recognised  as  law^^at  least  in  this  ecmntry-^hat 
latiafiMl  with  the  change  have  a  right  to  remove  with  their  effects,  provided 
IS  exerdsad  within  a  reasonable  time.    The  sound  and  prevailing  doctrine 
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Local  allegiance  is  such  as  is  due  from  an  alien,  or  stran^r  bom,  for  so  long 
time  as  ho  continues  within  the  king's  dominion  und  ]ux>tection  :(/>)  and  it  fwtt 
the  in.stant  sucii  stranger  transiei*8  himself  irom  this  kingdom  to  unotber' 
>iatural  allegiance  is  therefore  perpetual,  and  local  temporary  only;  and  tint 
for  this  reason,  evidently  founded  upon  the  nature  of  goveniment,  that  ullegiAiue 
is  a  debt  due  from  the  subject,  upon  an  implied  contract  with  the  prince,  that 
so  long  as  the  one  affords  protection,  so  long  the  other  will  demean  himself 
i'aithtully.  As  therefore  the  prince  is  always  under  a  constant  tie  to  protect  liii 
natural-born  subjects,  at  all  times  and  in  all  countries,  for  this  reason  their  aibs 
giance  due  to  him  is  equally  univei*siil  and  permanent.  But,  on  the  other  hand, 
as  the  prince  atfonls  his  protection  to  an  alien  only  during  his  residence  in  thii 
realm,  the  allegiance  of  an  alien  is  confined,  in  point  of  time,  to  the  duratioB 
ot  such  his  residence,  and,  in  point  of  locality,  to  the  dominions  of  the  BritisJi 
empire.  From  which  considerations  Sir  Matthew  IIale((/)  deduces  this  eonse- 
quence,  that  though  there  be  a  usurper  of  the  crown,  yet  it  is  ti*ea8on  for  uj 
j,,„-^  -1     subject,  while  the  usurper  is  in  full  possession  of  tlie  sovereignty  to 

*  -^  '^'practise  any  thing  against  liis  crown  and  dignity :  wherefore,  aJthoogl 
the  true  prince  regain  the  sovereignty,  yet  such  attempts  against  the  usomr 
(unless  in  defence  or  aid  of  the  rightful  king)  have  been  afterwards  puni!<M 
with  death  ;  because  of  the  breach  of  that  tem])onir^'  allegiance  which  was  due 
to  him  as  king  ik  facto.  And  upon  this  footing,  alter  Edward  IV.  rocoveitd 
the  ci'OAvn,  which  had  been  long  detained  fW>m  his  house  hy  the  line  of  Lan- 
caster, treasons  committed  against  Henry  VI.  were  capitally  punished,  thoogh 
Henry  had  been  dedarcKi  a  usur])er  by  parliament. 

This  oath  of  allegiance,  or  rather  the  allegiance  itself,  is  held  to  be  applicaMt 
not  only  to  the  political  capacity  of  the  king,  or  regal  office,  but  to  his  natunl 
])ei*son,  and  blood-royal;  and  for  the  misiipplication  of  their  allegiance,  rix. to 
the  regal  capacity  or  crown,  exclusive  of  the  person  of  the  king,  were  tW 
Spencers  banished  in  the  reign  of  Edward  II. (r)  And  fVom  hence  arose  HbtX 
principle  of  personal  attachment,  and  alT'ectionato  loyalty,  which  indaced 
iorefathei*s  (and,  if  occasion  required,  would  doubtless  mducA  their  sons) 
hazard  all  that  was  dear  to  them,  life,  fortune,  and  family,  in  defence  and 
port  of  their  liege  lord  and  sovereign.* 

{P)  7  Ki-p.  «.  M  1  Hal.  P.  a  CT. 

(f^i  uai.  i».r.  fiO. 


now  is,  that  hy  tlio  troaty  oF  poare  of  17S3,  (ircat  Britain  an<l  the  United  Stat^ 
ivspoctively  entitled,  as  against  eaoh  other,  to  t1i<f  ull«*;iian(*e  of  all  persons  who 
th<i  time  adherin«;  to  the  governments  rospectivoly,  and  that  those  persons 
aliens  in  rosjHM-t  to  the  pt)vcrnnu»nt  to  which  they  did  not  adhere.    Of  course  all 
horn  in  the  United  States  had  the  right  to  adhere  or  not  to  the  new  govermnenl, as  th^ 
nii;:ht  elect. 
There  is  this  <lifference  between  tlie  deeisions  of  the  Kn^rlish  and  Amerioaa 


lV-clnr;itii»n  of  Inde|>endence.  July  4,  177<>,  as  that  |KM"io<l.     2  Barnwell  &  CVfWW.  791 
5  ihid.  771.     ;]  Teti-rs.  ',)').     1  D.illas.  .Vl.     t2  Cranch.  27l».     4  ihid.  SOO.-^SnAMWOOtL 

*  Mr.  J.  ri>>t<'r  informs  us  that  it  was  lai<l  down  in  a  meeting  of  all  the  judg««,  thal*if 
an  alien.  M-ekin<:  the  protection  of  the  crown,  ami  having  a  family  and  effecti  bff^ 
sliotiKl.  diuin;:  a  war  with  his  native  country,  go  thither,  and  there  adhere  to  thekiif'* 
enemies  r'.r/>.//7w..s/-.9r.r'/<r*.f/*7f///.  he  may  he  dealt  with  as  a  traitor."    Post.  185.— Caiifiui' 

The  «|iiesti<>n  mi^'ht  at  this  day  ])rohahly  well  admit  fpf  ri^nrgunient.  The  text  app*** 
to  ni«'  t«»  he  tlu'  h»-tti'r  doctrine.  K«»r  suppose  that,  <»n  his  n*turn  to  the  dominiow  of  hit 
80verei;!n  to  whom  lie  was  owinc  his  natin*;d  allegiance,  9ueh  sovereign  should  enapil 
his  taking  arms,  can  it  be  justly  argued  that  either  way  he  nui»t  he  punished. — Ifb 
natural  s<»vereign  if  he  <lis<»liey,  an<l.  hy  tlie  a<h>pted  .sovereign,  put  to  dc^th  ft* 
ing  or  taking  w\'\n>  against  him^  Jiut  lord  Stowel  has,  I  lielievo,  lately  det< 
f'ormahly  with  tli«'  authority  mentioned  hy  Mr.  J.  Foster. — CiiiTrr. 

^Sir  William  Wyn<Iliam  sjiiil.  that  were  he  to  find  the  erown  dangling  in  a  Iwb  W 
would  stand  hy  and  defend  it  to  the  last.  How  much  matter  of  regret  would  itbellMl 
the  spirit  of  an  expression  of  service  and  loyalty  so  fine,  so  juBt»  and  ao  exalted  '  ~^ 
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aIl«';;ianoo.  then.  1»otli  exproHH  and  implied,  in  the  July  of  all  the  kin^^'s 
k.  un<ior  the  tiL*«tin('tion4  here  laid  down,  of  l(K.'al  and  teini>orary,  or  uni- 
in«i  |n*qK'tuul.  Tlifir  rights  are  alno  dintinginHhablo  l»y  tlie  name  erite- 
tiiiit*  anil  locality:  natiiral-honi  HuhjectH  having  a  great  variety  of  rightH, 
hvy  ur«|uire  by  lH*ing  \»nr\\  within  the  kingtf  ligeancre,  and  can  never  for- 
any  di-tan<v  of  plact*  or  time,  hut  only  by  their  own  nuHbehaviour :  the 
ili«»n  of  whieh  ri;;htH  \h  the  principal  Buhject  of  the  two  Hrnt  bo(»kH  (if 
•ninit-ntaries.  The  name  in  also  in  some  degrt^e  the  case  of  aliens;  though 
i:l»t<i  aiv  much  more  cin'unts4TilM'd,  being  aequire<l  only  by  residence  heiv, 
>:  wh«-iirvcr  ihcy  n*m<ivc.  I  shall,  however,  hero  endeavour  to  r#..-.^ 
•;it  !M»mc  of  the  principal  lines,  whereby  ♦they  are  distinguished  •- 
itivr-».  descending  to  further  particulars  when  they  come  in  course. 
,ii«*n  JHtni  may  |mrchaHi>  lands,  or  other  estates:  but  not  for  his  own  us<', 
kini;  i**  thcrcu{M»ii  entitUnl  t<i  theni.(/(;*  If  an  alien  could  acquire  a  per- 
:  pn^pcrty  in  lands,  he  must  owe  an  allegiance,  equallv  jK'rmanent  with 
^»}KTty,  to  the  kin:;  of  England,  whi<'h  would  probably  be  in(*<»nsistent 
tat  which  he  owes  to  his  own  natural  liege  h>rd:  besides  that  thereby  the 
mi;:ht  in  time  U*  subjfct  to  foreign  influence,  and  feel  many  other  in<*on- 
.•va.'     Wherefore  by  tlie  civil  law  such  contracts  were  olso  made  vtiid  \t) 

X*  r.K  i^tt.  2.  {*)  (\m1.  1.  n.  tit.  .vv 


w.i«t«-<l  ufHtii  II  *<4iV4T«>i>;n  who  mijiht  In»  uniu*4|uninto4l  with  his  |HH>pIc's  wron^M 

•  (ih'MiM  h*Mr  ot  thfiii  in  their  reiiioiistninees  !---<'iiiTTr. 

i^iuuii  iiiia-ii  eaiiiiot   \h>  «nd<i\v«Ml,  unlfSH  ^h(•  in»rri«>M  by  the  lieon4«>  of  tht*)  kin^; 
II  phe  *hull  U>  t>ii<iimfMi  i»y  S  lien.  V.  No.  IT),  Hot.  Tarf.  ll:ir>!.  (.<».  bitt.  r>l,u.  n.D. 
cull  a  hu-li.nifl  ali'-ii  lie  t«*iiaiit  by  the  curtei-y.     7  t'o.  li-'i. — <'ii»istiax. 

•  Ma  .iIi«-nV  'ii^iiMlitv  re>|Mvtiiig  laii<U.  see  1  Chitty's  C«»iii.  L.  li)2.  mid  '2  IW.  <t 
'J.  \  1>.  A-  L.  '.)*J\.  The  i-niiiinoii  law  of  thin  country  has  always  l.>ei»n  JealoUM  of 
■r>  ;  t'ri'tn  thi*  t'oiiiiueHt  till  upwaniH  of  two  hnndn**!  years  afterward^,  it  dofs  not 
t!ijt  -tr.in^i'T"*  wtTe  |>i'niiittt'il  to  re^idt^  in  Kn^lan<l  ••yen  «»n  ae<*«>nnt  of  eninTni-n'!' 

a  if. .::•-!  linn-.  i-.\«-i|it  Ity  a  >|H*4i.tl  warrant.  fi»r  they  were  eon«ii(|«»re<l  only  as 

•  r*  1  ••ri..i..'  to  a  fair  or  niaiket.  and  wiTe  ohli^eil  to  fUipIoy  their  lamllonU  ti*> 
:•!  \-\i\   itn>l  f*'\\  thfir  « •>iinnoiiiiif<4 ;  and  we  tind  th.it  one  ^tran;;er  wa/t  often 

I  t   '  ti.»  ili-l't  or  {•uni>hi-d  tor  the  iniMlenieanour  of  another,  as  if  all  .-traii^en 

>^   !  — -k'-tl  iijHin  a.-*  a  iH'opIi*  with  whom  th**  Kn>!li>h  wt-re  in  a  htale  of  ]M>r]ti*tuaI 

d  th"  f'- '.•■•■  niik'ht  ni.ik*-  reprisals  «»n  the  tirst  they  et»uld  lay  liands  on.    Tueker's 

i*  on   N.ilural:^iition  liill. 'J.  o,  \X  L").     'J  In^st. 'J^U.     iJyiner's  FoH|,.ra,  voN.  1.12. 

At.'l-  :-"ii'*   lli-tory  of  T'onmierei-.  'JoT,  -4*J.     At  thi-*  day  l»y  the  .'iij  <ftN>.  HI.  e. 

t.iiM'  "i  ;n  tiin  ♦•  liy  .'i  <m-o.  IV.  e.  'M,  for  two  year*  after  ]>as>inf!  of  that  act,  uli«»ns 

}  r-»  l.iniat;<>n.  Ar.  l***  i-iiiiip«>IIi'<l  todrpart  tliis  realm,  under  pain  (»f  heayy  |H*naI- 

f !•»:!••»  till*:  to  •!••  «.«»:  ami  l»y  >rr.  '.^  aliens.  exre]»t  doniestie  st^ryant:*.  must,  within 

»li«  r  ilo  :r  urrival  h»Tf.  pri'«hn»»  th»'ir  rertitirates  t*»  the  rhief  ni.ijistrate  of  tho 

-r  to  a  ju-tii »'.  or.  wh^re  e»'rtifi«"ate  i^  liwt.  tl»*liyer  an  aeeount  of  :lie  |uirtieular*« 

i  t— naliy  f'T  n*'t:Ifetini!  to  do  io ;  and  l»y  mim».  lo,  mayors,  Jkc.  may  iletain  alienfl 

r-tl  ..f  >i.-in;:  'Ian;:*  Tons  pfr^ms,  and  tnin>mit  to  the  seeretary  of  state  an  aee«»unl 

priM  •  t-lin;:*^ :  \'\  mi\  l.'i.  no  aml>H>sn<Iors  or  other  public  niinis'^rs  duly  authoriz^l, 

;r  "l-'iii'-Li-  *«rvani?«  re^ji^ttTtHl  or  actually  attiinlant  on  th-:n,  shall  li*»  il#»«Mne*l 

ritl.in  tK*'  u>  t.  and  thf  art  sli:ill  not  *>xtend  tii  aliens  no:  more  than  foiirt«*4*n 

M.  >>  -•■•*.  1.'.  ali>  n<*  lia\  inj  ijuitti^il   France  on  aeeount  oi'  tht*  late  trouMi>s  are 

i-  X't  1—  .irr»-i«il  I«'r  •!•  bt^  ei>ntraete<l  )>«'yond  j-ea-*,  <tthfr  than  the  ilominions  of 

••»:>.      Hi"  ■'•  <it'.».  IV.  «-.  ;.7  enat'ts  that  the  alM.ye  aei  i«hall  not  extend  to  aliens 

i.-*-9'i\  •  ••ni«nit.tll\  re-iihnt  here  ^even  year>. 

\-ri\  .!•  i*> -  aii'i  <li«al'iliiiet  to  whieh  alitMi>  are  eniitltNl  or  suhjts't,  uro  m)  nunn^rou.*. 
ri-p.-«  !-  :!»••  -:.ii(ii»-  ji**  the  ei»nimon  law.  that  it  w<iuhl  In*  utterly  ini]>r.i4'tieahli* 

A  •  '1 \  i'  w  iif  th«*iii  :  and  the  reader  inu-'t   hi*  refern'd  ti»  Tui-ker'"*  K«*ni:irk<» 

Na:ural.i.^i.i*t»  I'.al.  and  1  <. 'hit.  Com.  Law.  IM  ti»  W»S.     S-<*  al<o  /f^',  *J  Unik.  J4V>, 

Hirrv. 

tii!;-  .il  re.L"*in  m.iy  U*  u'i\en  for  thin.  wlii4'h  I  think  strrmp-r  than  any  hi'n'a*Mur«^l. 

•  wffe  ,i<lniiiteii  to  piirelLvti*  and  h<'Id  laii'N  in  this  country,  it  miizht  at  any  time 
kc  p«.w«'r  of  Ik  ti'tti^n  -tate  to  ruiso  a  |K>w«'rful  party  amoni;-*!  us;  for  |Mtwer  iseyer 
eoriiitiinl  of  propt-rty. 

uim\  Uiorf  «-a.->ilv  !*«•  illu4tnite<l.  )»y  briefly  statinj:  tho  m«Nii«ur<vi  takiMi  by  Kumia 
»  the  «li*memlM<rment  of  Polanil.  For  u  <*onsiiU'rable  time  pr(»vi<»us  to  this  aet 
whuh  baa  certainly  ca.-<t  an  indelible  stain  u|Min  the  |M>wers  e«>ncerned  in  il)  the 
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but  the  ])rincc  had  no  Riicli  advantage  of  forfeiture  thereby,  an  with  us  in  Euj^ 
hind.  Ainon^  other  reasons  which  might  be  given  for  our  constitution,  it  seemi 
to  be  intended  by  way  of  ])uniHhnicnt  for  the  alien's  presumption,  in  attempting 
to  aequirt^  any  landed  property;  for  the  vendor  is  not  affected  by  it,  he  baring 
resigned  his  right,  and  received  an  equivalent  in  exchange.  Yet  an  alien  mij 
acquire  a  property  in  goods,  money,  and  other  personal  estate,  or  may  hire  i 
houtsc  for  his  habitation  :{uf  for  personal  estate  is  of  a  transitory"  and  morablt 
nature;  and,  besides,  this  indulgence  to  strangers  is  necessar}'  for  the  advance- 
ment of  trade.  Aliens  also  may  trade  as  freely  as  other  people,  only  they  ait 
subject  to  certain  higher  duties  at  the  custom-house;*  and  there  are  also  mom 
obsolete  statutes  of  If  en.  VIII.  prohibiting  alien  artificers  to  work  for  them- 
selves in  this  kingdom ;  but  it  is  generally  held  that  they  were  virtually  i^ 
pealed  by  statute  5  Eliz.  c.  7."  Also,  an  alien  may  bring  an  action  conwrninj 
personal  property,  and  may  make  a  will,  and  dispose  of  his  pergonal  esitatesr) 
not  as  it  is  in  France,  where  the  king  at  the  death  of  an  alien  is  entitled  to  lU 
he  is  worth,  by  the  droit  (Vauhaine  or  jus  albinatusXx)  unless  he  has  a  in-caliar 
exemption.^^  When  I  mention  these  rights  of  an  alien,  I  must  be  understood 
4cQ*.o-|     of  alien  frien<ls  only,  or  such  whoso  countries  are  in  ]>eaoe  with  ooff; 

*  ^    for  alien  enemies  have  no  ^rights,  no  privileges,  unless  by  the  king's 
special  favour,  during  the  time  of  war." 

When  I  say  that  an  alien  is  one  who  is  born  out  of  the  king's  domini«*na,or 
allegiance,  this  also  must  be  understood  with  some  restrictions.     The  cdmmoa 
law,  indeed,  stood  absolutely  so,  with  only  a  ver}'  few  exceptions;  so  tLat  i 
particular  act  of  parliament  oeca me  necessary  after  the  restoration.f^)  ••tortlx 
naturalization  of  the  children  of  his  majesty's  English  subjects,  bum  in  torvw^ 
countries  during  the  late  troui»les."   And  this  maxim  of  the  law  prf>eet'did  nj-n 
a  general  principle,  that  every  man  owes  natural  allegiance  where  he  i*  bum, 
and  cannot  owe  two  such  allegiances,  or  ser\'e  two  masters,  at  once.    Yet  the 
children  of  the  king*s  ambassadoi*s  bom  abrr)ad  were  always  held  to  be  untuil 
subjects  :(c)  for  as  the  father,  though  in  a  foreign  country',  owes  not  even  a  lucil 
allegiance  to  the  prince  to  whom  he  is  sent ;  so,  with  regard  to  the  son  al^b 
was  held  (by  a  kind  of  po.stlhninium)  to  be  born  under  the  king  of  Eiiflandi 
allegiance,  represented  by  his  father  the  ambassador.   To  encourage  nlsoturri^ 
commerce,  it  was  enacted  by  statute  25  E<lw.  III.  st.  2,  that  all  children  ben 
abroad,  provided  both  their  parents  were  at  the  time  of  the  birth  in  allcj^iinct 

(•)  7  Rop.  17.  (»•  St  It.  2:»  Cir.  II.  c  «L 

(•)  Lutw. :«.  (•)  7  K«-p.  18. 

(«j  A  wiml  «l»«riTed  from  alihi  nntua.    Spolm.  01.  24. 

czarina  sent  i»cvoral  of  hor  suhjocts  with  lar;:c  sums  of  money  into  Poland,  to  jiorrfaM 
all  the  cHtatos  thnt  otiiMV<l  for  nalo ;  at  the  Kiimc  tiino  ]irofos.sinp  publicly  the  grfilr4 
attachmiMit  to  tho  interests  of  that  devoted  kingdom.     This  had  a  double  ofTt^ct:  foril 
not  only  raised  in  that  country  a  i)Owerful  party  completely  devoted  to  her  interna, htf 
it  at  the  same  time,  and  in  the  same  ratio,  devested  a  larf!0  proportion  of  jiower  and  iii^ 
ence  from  the  nobles.    This  proved  a  solid  foundation  for  her  sulwequent  act^:  for 
wanln,  when  .<4hc  laid  a^ide  tho  v«»il  which  covered  her  designs,  the  countir  ' 
enfeebled  by  the  measures  she  had  taken,  that,  notwithstanding  the  glorious  and 
vering  stru^glrw  of  a  Kosciuszko,  it  fell  an  easy  prey  to  her  rapacity.--CeinT. 
"  But  a  le:u«e  of  hinds  will  be  forfeited  to  the  king.    Co.  Litt.  2.— -OnaiSTiAic. 

•  Repeale<l,  except  as  to  some  city  duties,  by  stat.  24  Geo,  II.  at.  2.  c.  lf».^?HiTT 
'**  Mr.  Hargrave  says  tlio  statute  \V1  Hen.  Vlll.  e.  16.  however  eontranr  it  may  « 

good  |)oliey  and  the  8]>irit  of  commerce,  still  remains  unrepealed.    Co.  Litt.  2.  ii.7.  9m 
also  1  Woo<ld.  \M?i. — Christian. 

"  The  Constituent  Asseinhlv  in  1700  and  1701  entirelv  abolished  the  <Av)Ar«raii£auif:htf 
the  code  civil  lias  restrained  the  operation  of  these  laws  to  the  nations  of  thnteccMi* 
tries  in  which  no  such  right  exists  against  Frenchmen.     See  Code  Civil,  1.  I.  tit  1,1^  IL 

CuLERIlKiE.  JT 

"  Until  all  ransoms  of  captured  ships  an<i  property  were  prohibited  by  22  Oea  HI.*  F 
25,  an  alien  enemy  could  stie  in  our  courts  ui>on  a  rtmsom  bill.  Lord  lIaiisiMd.iii  f 
case  of  that  kin<l,  dechire<l  tliat  "it  was  sound  policy,  as  well  aa  good  iBoralit]r«  lokiV  ■'* 
faith  with  an  enemy  in  time  of  war.  This  is  a  contract  which  arisea  out  of  a  Mili«  1^ 
hostility,  and  is  to  bo  goveriUHl  by  the  law  of  nations,  and  tho  etenud  raki  idjorii^'  m' 
I>oug.  625.— Christian.  I* 
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and  the  motlior  )i:i(i  pat«Hc(i  the  BeuA  hy  her  hasband'a  conRent, 
t  a»  it'  Inirii  in  Kn;{hiiiil;  and  »c('<>rdiii;;Iy  it  huth  boon  ho  adjudged 
nu*n-hant>.i ff)  Hut  by  sevoral  imtre  UKKlcrn  Htututi*M(6)  thcHo  re- 
■  (•till  t'lirthi-r  taken  otf :  m)  that  ail  rhildivn.  Utni  out  of  the  king'H 
•M«  titthtrji  (i»r  ifniuthathrrs  hv  ihe  lalht-r's  sitlt')  were  naturuI-l>orn 
now  ih>«-nird  to  Ik'  natunil-born  sul^Jfcts  thruisrlvett  to  all  intents 
•  ;  unlt*^?i  their  haifl  anccHtorH  were  attainted,  or  baniHhed  l>eyond 
trvaMtn;  or  \\i*n>  at  \\\v  birth  of  hucIi  <-hildren  in  the  Her\'ice  of  a 
uiiy  with  <ircat  Hritain.*'  Yot  the  ;^randehildri*n  of  nueh  aneentons 
jiriviU*;;!'*!  in  n*>|KH*t  of  the  alien'H  duly,  exeept  they  be  pn>teHtantA, 
n*^ido  within  the  n'alni ;  nor  rthall  be  enabhsl  to  chiiin  any  entate 
\i\\k*>s  the  claim  he  made  within  five  veam  alter  the  wime  hhuil 

en  of  aliens,  born  here  in  Kn^^land,  are,  generally  Rpeaking,  natural- 
•,'*  anil  entitled  to  all  the  *privileges  (if  Hueh.  In  which  the  r»o7J 
of  France  differs  fn>m  ours;  for  there,  by  their  j\is  albina-  ^ 
1  Ik*  Ih^mi  of  foreign  parents,  it  iH  an  alien.(<')** 
in  an  alien  iNirn,  but  who  ban  obtained  t'x  domitione  regis  lettera- 
ke  hiu)  an  Hnglihh  hubject :  a  high  and  incommunicable  branch  of 
'rogtitive  ('/)  A  denizen  in  in  a  kind  of  middle  Htate  iK'tween  an  alien 
iMirn  hubji^'t,  and  jiartakes  of  ImHIi  of  them.  He  may  take  lands 
or  devi>e,  which  an  alien  may  not;  but  cannot  take  by  inherit- 
hi*t  parent,  through  whom  he  must  claim,  being  an  alien,  had  no 
lomi;  ant]  therefore  could  convey  none  to  the  hon."     And,  u|>on  a 
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4i.r..  II  c  Jl.  uni  1.;i*M^  III.  c.  21.  ('^nUvp.  67. 


•xeeptioim  to  the  (v>nimon  law,  intrfxlureil  \ty  the  legislature,  are  in  ca!»efi 
h**r  or  ^ruiKltatluT  !•*  a  naturaI-t>om  Kutiject :  but  there  ii«  no  prDvinion 
rhililrt-M  Imihi  ul»nui(l  of  a  mother,  a  naturuI-Uiin  8u)jiH.*t.  married  to  an 
lint  I»iir«»iirf  '-x,  .lom-s.  4  T.  K.  .'J'^'K — <^iiri>ti.\n'. 

iT>-i«>]<Tt'  l»i.rn.  or  h«'n'al"t«T  t<»  Ikj  lH>rn.  out  nt"  tht*  limit'*  and  juri^^trK'tion 
St.it'-*.  wli'i-'f  t.ithiTH  wiTe  or  >\u\\\  In*  iit  the  time  of  llifir  Mrth  ritiz4'nH 

.'^!.iti--».  *liall  1.1'  <Ii'i>in*'il  und  eou-*iil«Ti'<l.  and  are  li«»rfhy  «li'«'l:ire<l  to  Im». 

riiilt-l  Si.iti-'.     /V«"i</fi/.  /*..»'•' ivr,  that  the  rights  of  eitizi'ii!<}iip  nhall  not 
'^i-n-i  \%h«i-.-  f.itln'i>  n«'\rr  ri-'i«l«'i|  in  lh«»  I'niifd  St;iti'«*. 

wli.i  i!ii::)tt   la\\ fully  U>  naturali/***!  under  the  «>xiotin^  law;*.  ni:trrie<I.  or 
li.ini-  1.  to  :t  i-iti/fn  i»f  the  riiitcd  Stati*^.  shall  h<*  thMMiifti  and  tak«ii  to  Ih» 

I  ..:  r..Tjjr.-.-i  lo  F.-h.  ls:»:».  piStat.  at  Uir^f,  tioj,  slat.  7  A  ?<  Viet.  e.  !»<». 
!••  |-r"\i''ii»n  a^  t>»  \\i>ni*'n. 

II  «t  .*  r.iiii-h  in«»th»'r  inarrii-d  to  a  fon'ijrn«T  are  alieiH,  if  lM»rn  abroail. 
II'-*.  4  r.  \\.  .'.oo.     Th«*  lan^ua^e  of  the  act  of  (\iii^reh!4  iniplieit  the  Kanie. 

iiKt.  li«»wi  vtT.  hanL'"*  over  this  .«ulijt'et  tiiat  a  case  arose  a  few  yean*  a>ro  in 

\\iix-'  L'r.iM'lt.ith'T  had  1 n  iMirn  mit  <»f  tht>  British  doniinions.  wished 

■»  rijli!'  a-  .1  liriii-'h  .»ul;ieet  :  and  the  oiiinions  of  the  nio^t  eiuiiMMit  lawyi*ni 
»•  Tf  i.ikt-M  MM  til"  <|ii«'^ti«in.  tive  of  wlii>m  thought  that  he  muM  inherit. 
i.- .  ..ul<l  iM-T.  i  h\  th''  "itliiT  hand,  the  ♦•arl  <»f  Athloiie.  "•rv^'iith  in  di"*!***!!! 
if  «ijn.  h'  11.  rF'-aiid  hy  kiiiL'  William  in  Man-h.  lfi'M-'.>*J.  earl  nf  Athh>ne, 
,•■•1  !•■  t  ik»'  \\.^  -'-at  ill  tin*  Iri^h  hnii-r  i»f  |»fiT«*  in  1T'*'».  •in«>rt»  than  a  efti- 
tiTu:lv  hid  ]•  tt  tli'vi-  kiiiirdoiiis  to  rt'*idf  in  Holland. i  waj«  ndniiittMl  hy 
t<t  1--  a  II  it:\«-lHirii  oiihjtM't  of  the  Uriti^h  <-ro\%ii.  an<i  he  took  his  inhf*rit- 
M»  1;*:.  .iti..  i.t  th«'  kiii:;  aei  ordin^ily.  Ti./*  Ke]K>rt  i»n  the  l«aw<*  atfm-tin^ 
l**!.!.     II  \i:i.R\>  r. 

■  ali>  n  |-.irtnt-  an»  rti'tiii;:  in  the  rralm  a.s  fneniie.^ :  for  my  h»nl  <*oke  says. 
'■•  '  /.'•.  lilt  tlo-ir  htMiic  iMirn  within  the  alh'isianee  and  undiT  tht>  pnv 

killjr.       7  < 'o.    1**.  a. — <*liKI>TlAX. 

\  <  h:ld  )-<'rii  in  Fratit  <•  of  f<»rt>i^n  parents  may.  within  a  year  after  attain- 
*  \«Mrs.  rlami  tin*  iharacttT  of  a  Freiirhman.  deelariiij?.  if  not  thfii  n>*i- 
«•.  his  iiittiiiiiiii  to  fix  iheri*,  an<l  at-tually  fixing  there  within  a  year  fnmi 
•n.     i\t*\**  <'ivil,  1.  i.  tit.  I,  ^.  *.». — t'oi.KKiiKii. 

iM'ot  thert*  U  nut  any  ditVerfiK'e  hetw«N'n  our  lawn  and  thotM*  of  Fraiioo.    In 
•irth  ronf**rs  th**  ri>!ht  of  naturalization."     1  Wooild.  386. — riiirrr. 
k  12  W.  III.  c.  ti,  nalurabborn  suhjcet«  may  derive  a  title  liv  di^ncent 
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like  defect  of  hereditary  blood,  the  issue  of  a  denizen,  bom  hefort  denizatioi, 
cannot  inherit  to  him;  but  liis  issue  bom  ry/ZtT  niay.(/)  A  denizen  i8  not  ei- 
cused((7)  from  paying  tlie  alien's  duty,  and  some  other  mercantile  burdens.  Aod 
no  denizen  can  be  of  the  privv  council,  or  either  house  of  parliament,  or  hart 
any  office  of  trust,  civil  or  military,  or  be  capable  of  any  grant  of  lands,  te 
from  the  crown. (A)" 

Naturalization  cannot  be  ])erformed  but  by  act  oi  parliament :  for  by  thi«  ai 
alien  is  put  in  exactly  tiie  same  state  as  if  he  had  been  bom  in  the  kingi 
li/^eance;  except  only  that  he  is  incapable,  as  well  as  a  denizen,  of  being^a 
member  of  the  privy  council,  or  parliament,  holding  offices,  grants,  &c.(i;*    30 

(0  Co.  Litt.  8.  V:iii(;Ii.  2S:>.  (»i  Stilt  12  W.  III.  e.  3. 

(#)  t*tnt.  22  Hon.  \  1 1 1.  c.  8.  (<j  H'i^ 

through  their  parents  or  any  ancestor,  though  they  arc  aliens.  But  by  25  Geo.  II.  c.39L 
this  roHtriction  is  8Uporad<i('d,  viz.  that  no  natural-born  Hubjeet  Kliall  derive  a  titlt 
througli  an  alien  juirent  or  ancestor,  unless  he  be  bom  at  the  time  of  the  death  of  tht 
ancestor  who  dies  seised  of  the  estate  whicli  he  claims  by  descent,  with  tliiit  exoeptioa, 
that  if  a  descent  shall  be  cast  u))on  a  daughter  of  an  alien,  it  shall  be  divested  in  utobt 
of  an  after-bom  son  :  and  in  case  of  an  after-bom  daughter  or  daughters  only,  all  tte 
sisters  shall  he  coparceners. — C'hristian. 

This  exception,  as  it  should  seem,  would  have  been  quite  superfluous,  if  lord  Coke  hai 
not  held  that  a  son  of  an  alien  could  not  inherit  from  his  brother,  though  tht}  contniy 
has  been  since  determined.     Harp.  Co.  Litt.  ><,  a. — Chittv. 

***  As  to  denization  in  general,  see  1  Cliitty's  Com.  L.  120.  The  right  of  making  dcah 
zens  is  not  exclusively  vi-sted  in  tlie  king,  for  it  m<ay  be  by  f>ar1ianient ;  hut  it  is  scarerlr 
ev<?r  exercised  by  any  but  the  royal  j>ower.  It  may  be  efl'ectetl  by  conquest.  7  Co.  C  a.£ 
Vent.  0  Com.  Dig.  Aliens,  1).  1.  The  king  cannot  delegate  this  right  to  another.  7  Cat 
25,  b.  Com.  Dig.  Aliens,  I).  1.  See  form  of  letters  of  denization,  2  Chitty*8  Com.  L 
api)endi.x,  .'i27. 

The  British  law  protects  rlonizens  made  so  by  this  coimtry,  but  also  reffpeots  the  ri^to 
of  those  who  have  been  <l«'ohir4Ml  denizens  of  foreign  stat*^.  Thus  a  natural-bora  nilgflii 
of  England  liaving  Ix'on  :i(hnitte<l  a  denizen  of  tlie  Unitefl  States  of  America.  isendtM 
as  such  <lenizen  to  the  K'netit  of  the  treaty  between  Kngland  and  the  United  Scalar 
which  authorizes  the  trad<'  of  Ain<Ticans  to  the  territories  of  the  British  Eai<t  IndiaGiHh 
panv.  though  as  an  Pji;:Iisli  stibjt-ct  he  would  not  have  been  permitted  to  cany  ontoeh  • 
a  commerce.    8  T.  K.  :il.     1  B.'  &  P.  430.— Ciiittv. 

**  Therefore  a  person  naturalized  is  not  even  eligible  to  the  office  of  constable.  5  Bmt 
278H. 

As  to  naturalization  in  general,  see  Chalm.  Col.  Op.  382.  Com.  Dig,  Aliens.  &  1 
1  Chitty's  Com.  Law,  12;^  to  LiO,  and  see  form  of  acts  of  naturalization.  2  Chitty'tCoa 
L.  appendix,  o24  to  327. 

A  ]»erson  may  become  naturalized  ipso  facto  by  complying  with  the  conditions  pointi^ 
out  in  certain  gi^neral  statutes. 

XnturaHzatinn  eancrls  all  <b'f«'cts,  and  is  allowed  to  have  a  retrosi^eotivo  energy,  wfckk 
simpb'  (irnizatinu  has  nnt,  (Co.  j^itt.  121^  a.  /)r*.<  2  l>ook,  250:)  and  if  a  man  take  an  alinlt 
wife,  and  afterwards  srll  his  land,  and  his  wife  be  nahtralhai,  she  shall  be  endowed  of  tbi 
lanils  sr>l(l  bt^fore  her  rmfuni^hafion.    Co.  Litt.  33,  a. 

There  seems  to  be  no  ntsc  in  favour  of  this  liirtum  of  lord  Coke.  Kfttundiattioa  ii 
retn»spt'«'tive  wlien  it  <lo«*s  not  affect  third  persons,  if  the  wortls  of  the  act  give  them  thil 
<*lleet :  so  if  a  man  bi»  naturalized,  liis  brother  or  his  son  l>orn  l>eforo  mav  mherit.if  tbiT 
be  natives.     See  1  Vt-nt.  41'.* ;  also  vol.  2,  p.  132,  n.  24,  and  p.  250;  Co".  Lilt.  129,  a.;  X 

Roi.  \y.\. 

Naturalization  is  7>'^^  as  tfrrlrtifinn  mav  l>e,  merelv  for  a  time,  hut  is  ah«olatelv  for«tf; 
and  not  for  lit'i'  onlv.  or  to  him  an<l  the  heirs  of  his  bo<lv,  or  u]x»n  condition.  Oo.  Jic 
53'.».     Co.  Lit.  12'.».  a.  2. 

Thi«*  praeti<«'  of  n:ituralizln.!;  foreiirners  is  not  peculiar  to  the  English  eonstitnta; 
an<l  tliough  the  stranni-r  thu^^  a(Io|»ted  lu'comes  a  subject  of  the  state  which  wdcpOHi 
liim.  yet  he  <lnr«;  not  ri'hvi>r  hini'-«'lf  from  his  natural  allegiance  to  the  government  vodir 
which  he  was  Ik »rn.  Sim*.  I  Bos.  \-  P.  44.'».  Bac.  Ab.  Aliens,  a.  I  Wooddeson.  2>^.  Naiwifr' 
z:itions  in  a  f«>ri'i;:n  country,  without  license,  will  not  discharge  a  natuml-bom  fakjfcl 
from  his  ane«»i;inef.     2  <'iialm.  Col.  t)p.  303. 

But  thou<:)i  a  natural-born  subject  cannot  voluntarily  emaneipat«  binuielf  fron  Ui 
natural  a1le>;ianei>.  >tt  ;is  to  i>\iMiipt  himself  from  the  dutirs  incident  thereto,  yet  heBif* 
by  his  vi(tlatinn  of  law.  fort'tit  many  of  the  advantages  of  a  natural-bom  sulkjediM 
place  liimsclf  in  the  situation  of  an  alien.  Thus  it  h:is  been  enacted,  thftt  if  ab  EtafU 
rubjer^t  go  beyond  the  >cius.  and  t.Uoro  become  a  sworn  subject  to  any  tbnign  prinMCf 
286 
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n:itiinill7.:ttii>ii  <-:in  )>«'  r«'('iMVi*<i  in  either  Iioiiho  of  |):ir]i:iniont  without 
it>iiiii;  I'hiiiM*  ill  it:' J. I  ii(»r  without  »  clauxc  (iisaliiiii;^  the  iieiMtMi  from 
;  uiiv   iiiiiiiuiiitv  in   traile  theri-hv  in  anv  forei;;n  eouiitrv.  uiih^s  ho 

V  r«-i<i«''i  ill  Hiilaiii  f^r  heveii  vean«  next  atler  the  t'otninriieeineiit  (»f 
itn  ill  wliich  h(>  \>  iiatiiralix«'«i.( A)  Ni'ithrr  can  any  prrson  h<*  natural* 
■••*ion'«i  in  Moihi   unU'ss  lie  liath  re«;eive<l  the  Ha<'ninit*nt  of  tht;   Lonls 

It  hill  *iiu-  nii»iith   hfti^n*  the  hrin^in^  in  of  the  hill;  and   uiih'ss  he  uIko 

K'  o:ith^  (*f  allt'i^ianre   un<l   HU|>renia<-y  in   tlie  ]»n*senee   of  the  jiarlia- 

Hut    thcM'  |)riivi*<ion*«  have  heeii   ll^ually  «iis|K*ns4>il   with   l»y  s|ieeial 

arlianirnt,  |iri-vi<»u>  to  hilU  of  iiaturalizatiun  of  any  forei;xit  princes  or 

'  an*  the  |trinci]»al  distiuetionH  betw<'en  aliens,  denizens,  and  r*o-' 
«li»-tiii<iiiin'«,  which  it  hath  U'eii  frequently  nideavouivtl  hiiieo  «■  *  ** 
h<-ii«  riiit'iit  of  thi-^  «'cnturv  to  lav  alnio.*^t  totallv  asiiU*.  Iiv  «»ne  ;;eneral 
ali«>ii-:i<'t  tor  all  f(>n*ii;ii  protestantM.  An  attempt  whieh  wan  onee 
iitfi  rxi'i-utioii  hv  tht'  statute  7  Anne,  e.  5;  hut  this,  atter  three  vearn* 
•«•  Iff  il,  was  npralrd  l»y  the  statute  in  Anne,  o.  5,  exri-ja  one  elaus«>, 
!.<«  iu»t  iii>w  mciiiii'ii'il.  tor  natuniliziii;;  the  ehildren  of  Kn^li^h  part^iitrt 
'•a'l.  iii»w*'Vfr,  i'Vrrv  fon'ii;n  seaman,  who  in  lime  of  war  serves  two 
)H>artl  an  Kni;ti<*h  ^hip.  hy  virtue  of  the  kiiii^'s  prorianuition,  is  i/mo 
iir:iii/.>-<l  uijd«'r  I  he  like  restrictions  as  in  statute  \]i  W.  111.  e.  :i:uo  and 
n  pp»i«'*taiit-.  and  .Irw«*.  up<»n  their  residiiii;  s^ven  vrars  in  any  «)f  the 

I  t  <)i«ini«'H.  without  heiii;;  ahM'iit  ahove  two  months  at  u  time.  an<l  all 
»n»ti-»i;iiits  -iTxiiiir  two  veal's  in  a  militarv  eanaeitv  then*,  «»r  U'iiitf 
ir^  «iii]il<iyrtl  ill  tiir  whah'  tir«her}',  without  aHerwanls  ahsentin:;  tliem- 
>m  thf  kiiii:'>  •h'liiiiiions  tor  im^tv  than  «»ne  vear.  and  none  of  tliem 
itltin   thr  iiii-a|>:H-itir>  de('lart*d   hy   statute  4  <ieo.  11.  e.  21.  hliall  he 

iiiii;  th<'  o:ith*«  ot  allri^iaiice  and  ahjuration.  or,  in  some  eaM*s,  an  attirnia- 
ii*  "Aiuv  I'tt'Mt    ii:itiir:ili/t'd  to  all  intents  and  pur|)oses,  as  if  they  had 

II  ill  }Ui^  kiii::il"rii ;  t'\<-f]it  as  t>>  r<ittin;X  in  parliament  or  in  thr  privy 
iiid  ii"I  iiii::  ••l!i«« -  "r  ;:r:inls  (»f  lainN.  tV<'.  fp»m  the  rpiwii  within  the 
*  i-:  <i!i;ii  H:Mai:.  ••!•  Irilaiid.  ••)  Tln-y  theii'f«»iv  an«  almi-^^-IMi*  to  :tll 
\ -.1.  _  »  w  Iti' !t  jiriii^tarns  or  ,lr\vs  Imni  in  ihi^  kinifdmii  are  rntilK-d 
if  XI  "•-■  |ri\il«ix»"*  an*,  with  n'-pet-t  io.lew>'y»)  in  particular,  wa^  thi* 
t'  \'\   !  :^li   ill  h.itt  «.   alNnit  th«'  timr  «»t   tin*  t'am<»u«*  .Iew-l»ill;  #/?   whit-h 

.  .!•  .'.  ^  I*  ]>ri-ti-r  I'iiN  of  iiaturali/aiiiui  in  parliament,  without  nM-fivin^ 
■i."  !:•.  a*  onhtiiiiMi  |,v  >tatutr  7  .hu*.  1.    It  is  not  niv  int«'ntiiui  to  n-viv»' 
•••  \-  ?-v  :ij:iin;   r«ir   ihr  a»t   livi'il   onlv  a  few  months,  and  was  llu'ii  n- 
:.-  !'i  :-»ri*  prai-f  ho  now  to  its  //«//<in.-^ 

!        1  ■•*».!   l.si!«i.  Il.r.  T.     -.iMiKiv  III  c  .44.    '."JIm-..  11.  . 

:!         *l  4"-.    -''i-    III   •■.  J-     |;<"^.  ill   .    -. 

P-  \  |-r>tti  «i.iirifi- xiiit  ,if  tlf- J<  w«  till  th- ir  ti-illi»h- 

K  1      T  «••«•    II.  r    '     0  <it«'  If    r.  'J4.      ni<  i>f  iii  *«  (•iwinl  I   iii.it  !••  ^•ull■l  m  l*t>iiiii>'«  I^rmu-r.'-, 

•  Rill   111    M     11  ■>    ■/       "      f      Vi    T'lW*  S    •'■   ••.   '*     *» 

t     <'t  .t     Jt-lno    II     •      ■-'•■.. 
'     >!  <1     JT  li    ■'    II. •      1. 


.'..I.'.  ■■»  : 
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i  ••    .»■<•' Til- II!  »li/ t'i-n  r«'«t.ntly  |«!«»vi«h*«l  i7  A  S  Virt.r.  ••»'».«.  7.  1-    U  ininh 

I      -:;»■.  I ►•!  i!i.--'i  )»v  f\i*rv  ;ili«i»  ci)!!):!!!!  l»»  I'f-iilt'  in  anv  I'.iii  «»J  «irtMl 

I'.     •?.  1.  •.^.■:l  .ii'»iit.  -M   t«i  '<«-ttlf  tlnTi-iii.  ii|'oii  a  liifiip'i  i.d   Iir«.l   j-it-int*-!  l«» 

..     ■.•»:..  ..r   -'  i'»-.  \\*i.»  iii:iv.  It*  lit*  -h:ill  -.•.•  tit  jitliT  |iri>|MT  iii<|ii:i  :•-«.  [*^iw  \ 

J*    fi*  n_*    ?'•   t1i.-    rii'Pi  •! .  ili-t,   !i|Min    hi^   t.ikili^   thi'  •>ath   i»t'   iill«j:.iiii-.'  .iiid 

•.  •    ■■  li  I  -•  '.  :    'r'l  « .iJi-n  -ixty  d.i\  ^  !r«Mn  tin*  d:»\  i»t'  xU*'  daf»*  of  -ui'h  ••••riiti- 

..    -„■*•-   tJ.i   ir-.\  .1.  .:•  '  ••!  a  naMiral-)>i«i  ii    Hrili*h  *iil»ifi  I.  ••\«r|it  ihf  laj-.n  ;tv 

!;.' '.i' •  r  •■!  !!••■). I  iv\  I  ••mii'il  i»r  Ji  m»'nil»*r  i»t  nthiT  Ipmi-**  of  ]«arIianM-iit,  nnd 

■   T.J..''   ind  <  iin  .!:•■-.  it  aiiV.  >|itM'ially  »'X«'«'|iii'il  in  nliiainin;:  ••ui'h  ri'riiti»*a!«*. 

9 
I 

.  .-  -  v.-T.  d  wit'h  i^.w.-r  "to  f^t.iMi^h  an  iiniforni  nih»  of  natiir  ili/.ilii^ii." 
••  ir'  1.  •  *».  A  Mi-r--  L'laiit  of  jm»w»t  in  atlinnativi*  iiTin-  to  *''injrt"»"»  th^-n 
•  l«I'-j»?»"  :»ii  t-xfiii-iv.'  |"i\v»'r.  Tliis  ari*i"«  only  »li»'ii  lhi»  «'««ii'«ti»ii*:iiii  ha.-  in 
•nil*  j:i\t-n  an  «*\«'lu-:>«'  |Hiw»»r  to  <'4ini:ri'"—  or  ha.**  prohiliiti-d  lli»*  •■xiTii'^f  i»|"  .» 
r  t'V  the  Stat<-,  or  u  licit*  thvro  ii»  tt  direet  p'pugnaney  ur  inivnipatiMIiiy  in  the 
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CHAPTER  XI. 

OF  THE  CLERGY. 

The  people,  whether  aliens,  denizens,  or  natnral-bom  BubjectA,  are  diriabb 
into  two  kinds;  the  clergy  and  laity:  the  eler^jy,  comprehending  all  persons ii 
holy  ordei*s,  and  in  ecclesiastical  offices,  will  be  the  sabject  of  the  tullowiag 
chapter. 

This  venerable  body  of  men,  being  separate  and  set  apart  fh>m  the  rest  of 


oxorcigo  of  it  by  the  States.  In  this  last  class  must  be  reckoned  the  power  to 
a  unitorni  rule  of  naturalization.  1  Kent's  Com.  o'JO.  "The  citizens  of  each  State 
bo  cntitleil  to  all  ])rivilogcs  and  immunities  of  citizens  in  the  several  Staten.'*  CoaiL 
U.  S.  art.  4.  s.  2.  It  is  evident  that  no  rule  of  naturalization  would  be  uniform  unloi 
the  power  in  Congress  wore  licld  to  be  exclusive. 

By  the  provisions  of  various  acts  of  Congress,  any  alioii,  being  a  free  white  person,  nif 
be  wlmitted  to  become  a  citizen  of  tlie  United  States,  or  any  of  them,  on  the  foUowiif 
conditions,  and  not  otherwise: — 

1.  II<)  shall  have  declared  on  oath  or  affirmation  before  a  circuit,  dL^trict,  or  terrilorU 
court  of  the  Uniteil  States,  or  any  court  of  record  of  any  individual  State  having  ea» 
inon  law  j*urisdi«*tion  anrl  a  seal  and  clerk,  or  i>rothonotary.  or  before  the  derki  rf 
either  of  the  said  courts,  two  years  at  len^t  before  his  admission,  that  it  was  htmajSittat 
Intention  to  become  a  citizen  of  the  United  States,  and  to  renounce  forever  all  allegiiBfli 
an<l  fidelity  to  any  foreign  ])rince,  state,  or  sovereignty  whatever,  and  particuUrij  If 
name  the  jirince,  i>otent4Ue,  state,  or  sovereignty  wher(K)f  such  alien  may  at  the  timeli 
a  citizcm  or  subject. 

2.  He  shall,  at  the  time  of  his  application  to  be  admitted,  declare  on  oath  orafiiafr 
tion,  before  some  one  of  the  courts  aforesaid,  that  he  will  support  the  confftitutioaof  tkl 
United  States,  and  that  he  doth  absolutely  an<i  entirely  renounce  and  abjure  all  iDgp 
ance  and  fidelity  to  every  foreign  prince,  jjotentate,  state,  or  sovereifmty  whereof  he  «■ 
before  a  citizen  or  su>)Joct;  which  proceedings  shall  be  recorded  by  the  clerk  of  thi 
court. 

3.  The  court  admitting  such  alien  sliall  l)e  snti^^fii'd  that  he  ha.^  resided  within  ttl 
United  States  five  vears  at  lejist,  and  within  the  State  or  Territorv  where  such  court  iiSI 
the  time  lield  one  yirar  at  least:  and  it  shall  further  apiK\ir  to  their  satift&ctioD tM 
during  that  time  he  lias  behaved  as  a  man  of  goo^l  moral  character,  attached  ts  tki 
principles  of  the  constitution  of  the  Unite<l  St^ites.  and  well  deposed  to  the  good  ovte 
and  happine!3s  of  the  sam*^:  ProvuU'd,  that  the  oath  of  the  applicant  shall  in  nocaM  hi 
allowed  to  ]»rove  liis  residence, 

4.  In  case  t)ie  alien  a]))ilying  to  be  a<lmitte4l  to  citizenship  shall  ha%'e  borne  aajlMi^ 
ditary  title  or  been  r)f  any  of  the  orders  of  nobility  in  the  kingdom  or  state  from  whU 
he  came,  be  shall,  in  nddition  to  the  al>ove  rctpiisites,  make  an  exprem  renuncialmflf 
his  title  or  or<I(>r  of  nobility,  in  the  court  to  which  his  a]>plication  shall  be  mada;«Uck 
renunciation  shall  be  recorded  in  the  said  «rourt. 

5.  Any  alien.  bt>ing  \\  free  white  person  and  a  minor  under  the  age  of  twentf-oai 
years,  wlio  shall  have  resided  in  the  United  States  three  ye:ir8  next  preceding  hisamTim 
at  the  a<;e  of  twentv-on«'  vears,  an<l  who  shall  have  continued  to  reside  therun  to  tki 
timtt  he  may  mak**  ap])lieation  to  be  admitteil  a  citizen  thereof,  may,  after  he  arimi  il 
the  age  of  twenty-4ine  years,  and  after  ho  shall  have  resided  five  yean  within  the  Unite' 
States,  inf 'hilling  the  three  years  of  his  minority,  be  admitted  a  citisen  of  the  Unini 
States  without  having  made  any  previous  declaration  of  intention:  he  shall,  hoaVfK 
make  the  declaration  at  the  time  of  admission,  and  shall  further  declare  on  oath,  wA 
prove  to  th<'  sati>f;u'tion  of  the  court,  that  for  three  years  next  preceding,  ii  has  beeatki 
fumdjit/c  intention  of  ^ueh  alien  to  become  a  citizen  of  the  United  States,  and  shall  iad 
other  reiptM'ts  emnply  with  the  laws  in  regard  to  naturaliution. 

ti.  WIk'U   anv  ali(*n  who  shall  have  declared  his  intentions  shall   die  before  he  ii 
actually  naturali/«><l.  tlie  widow  and  the  children  of  such  alien  shall  be  eonsidend  M 
citizens  of  the  United  States,  and  shall  be  entitled  to  all  rights  and  pririlegei 
upon  taking!  the  oaths  pres<Tibed  by  law. 

7.  The  children  ttf  ]>ersoTis  duly  naturalized  under  any  of  the  laws  of  the  United! 
or  who,  previous  to  the  passing  of  any  law  on  that  subject  by  the  goremmentof  theUaiiii 
States,  may  liave  become  citizens  of  any  one  of  the  said  States,  under  tlie  Imii 
288* 
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•l".   n  npirr  to  attond  tlio  rnoiv  closely  to  the  Pcn'ice  of  Almij^hty  rtod, 

■.^  .j|H»n  l:ir:;i>  ]»i'ivilf:roH  ullowrd  tlu'tii  hv  oui*  iiiunicipal  Iuwh:  uikI  hud 

1. 1.1*  li  L:rt:iti-i*,  wliirh  Won.'  ahri<i«;t'ii  at  llu*  tiiiio  of  the  reformat i<»ii  on 

•  •:   lilt*   ill   ii>e  wiiirh   the  popish  eiiT^ry  had  endeavoured  to  make  of 

K'T.  th«   luw!*  liu\iii^  exeiiipti*d  iheiu  from  almo*«t  every  ]H'rHoiial  duty. 


t*-r  thf  afTf^nf  twi'iity-oiif*  ytNirn  at  th«*  tiiii*'  of  tht*ir  |NireiitH  )N*iiigsr>  iiiituruliz*'d 
•-1  t'»  lilt*  ri^'htf  ni  fitiz4*ii«hi|>.  nliall,  if  dwelhti>e  in  (hi;  ITnittsl  States.  U*  eon- 
>  riti«4'ii«  tit*  thi*  l-iiitiil  StHtt*!*;  and  thi*  rhildrfn  of  ]MTiionM  who  now  are  ur 
11  t-.i;ii*n«  «if  the  TnittNl  Stiitfs  nhall  U>  (*<>nNidcrt^l  an  citiz«*nfl  of  Ch«'  ITnitcNl 
"">•-..},./,  (liiit  th»*  ri>!ht  of  eitiz«*n  r«haU  not  d«*M'4*nd  to  ]MTHonf(  whmw  fathom 
*r  r«-«iii«*d  within  thi>  Tnitc'd  Stutt*^.     Th«'  naturalixati<m  of  a  father  ifutf)  farto 

•  <tin  th*Mi  p-^iihn^  in  th«*  ITnitfd  .Stat«'s,  and  undrr  tw«'nty-one  y«-ani  of  age,  a 
I  Kn^jli-h.  t'i2l.  'nii'4  provision  in  pr«iM|i«M'tiv(>  in  itM  u|»eration,  and  applioa  to 
nt  A^  wi'tl  }|4  prtHiNtf'iit  natunilization.     t^  Pai^o,  4X1. 

duMi  w)ii>  rilinll  lit*  a  nati%'o.  c*itizt*n.  dt'nizfn.  or  suhjetH  of  any  country.  Mate,  or 
wiiti  whiMii  thf  rnit«*4l  Statit*  .'^hall  !>«•  at  war  at  the  tiiuu  of  hi«  application, 
ij*n  ^Imittftt  tn  )n>  a  eitiz«*n  of  th<«  fnit***!  StatoH. 

«'onu'r.-v  14  AjTil.   \f^Kl,  ill  Si.^rvs   Ijiw*,  K><i.)  20  March.  1804,  (id.  942,) 
vJ4.  ,.;  id.  \\»::\.)  -»4  May.  \X'^,  (4  id.  2I4.V) 

it  n«t-t-'»;iry  that  tht*  n'conl  of  naturalizjition  ffhall  stat«»  that  all  the  lepil  prf*re- 
-••rt*  ri>nipliiHl  with,  the  jud^rnifnt  of  thf  iMHirt  a<lniittin>c  tho  applicant  U*ing 
»•  4»f  th«<  tai't  of  fut-h  coniplianet*.     7  Cranch.  42U.     4  Peteni,  4U0.     13  Wen- 

fcro  two  iljiAM»««  of  p«>r^oim  n^i^itlimr  in  th«»  I'niti'd  Siati»i*  wlio«e  status  i*  nome- 
.iliAf, — ni'^HMfi  and  In'li.iiiM.  In  ri*;;urd  t(»  th<*  fonntT,  it  han  been  held  in  Muno 
aU*  iMiiriA,  (Amy  >t.  Siiutli.  1    Litt.  Xi4;  Oiindall  *'Jt.  Th<*  State.  10  Omn.  340: 

'laiUirn**.  I  M*M>!'«.  A'A;  n«»lili>«  ijv.  Vi^mi.  <»  Watt;*,  .V>3,)  and  now  finally  s4*ttle<l 
ipr»'ni*'  *'iiiirt  of  tin*  Tnit***!  Stut*-*.  iI)rtMl  Si^oit  r*.  ."^andfor*!,  l'.»  llowanl,  l\*JX\ 

an*  n«>t.  and  t'aiinot  tnider  th**  exi^tin^  roiiitiltilion  and  lawn  In*.  citiz«>n!i  of 
fl  Stat«*«.  It  i<4  adniitt*-*!  that  th«>  <■on^tltnIi<)n  and  law.n  of  any  ]»artieular  .State 
i-r  u|H»ii  thi*ni  thf  mo!«t  ini}Mirtant  nvil  and  |H»litii-al  ri^ht!t,^*Vfn  the  ideetii'o 
. — .k-  Mit-v  iii.i\  dii  in  Fi'^ard  to  alit>ii« :  liiit  it  i^  not  in  thfir  ]Miwer  to  malice 
hnit-ail\  <  iti/fii'*.  >Mt  a-  to  •:ivf  thfin  thr  ri^iht  to  -iit*  in  the  FtMliTal  rotiri.M  or  to 
•*••  pr.\  .li'^f-*  in  i-Vfn  St. it"  whiili  a»»]MT!ain  to  thf  ritiw-n-*  "if  »'nrh  Statf.  At 
■  •t  tlif  :iii>>pti>»n  i»t'  thf  Kfihral  •••tn^tiiuli«»n,  tlifv  Wfp*  not  r«'ro;jnif»«Hj  ha  th» 
t  any  xf  thf  ."^t.itfo.  ami  <*ii)M,><fii«>ntly  to  that  ixTi«>*t  tin*  {MtwiT  of  nattiraliza- 
»'X''lu*i\f|y  III  ' '•ini:rf»'».  'fh"y  aif  not,  Iiowi'mt.  alifn^:  and  tin*  |iowfr  ^rant^nl 
i^*  i.i  •"-t.tl'ii^ii  a  iniifi>rui    rnh*  ■>!'   naiiir.iliiuitioii   i>,  hy  th«*  wi*ll-und«>r!<tood 

of  tlif  word,  roiitinfd  to  ]N*i-«><in'<  )M»in  in  a  forfi;:ii  conn  try  umlfr  a  tori*ign 
•nt.  It  I-  n«»t  A  |Mi\vfr  to  r.ii*t»  t«»  ih*-  rank  of  a  citi/fn  any  oiif  iMirn  in  the 
»t.»*'-  »hi».  tmio  )>iith  or  |iari  iitaiif.  hy  thf  l.ov'.  of  thf  rouiiiry  Ik'Ioihtji  to  an 
•ri  i  *M>"»''lin.iti'  ila»-.  "Thf  -iiiiatioii  >*\  ihi-*  |Mipulatii>n."  siiy?*  C  il.  Taney, 
•.•••r?i'  r  iiohki"  th:H  ot"  thf  In<Iian  ra«*f.  Thf  latter,  it  i*  true.  fonne<l  no  iiart 
•)  •ni.ii  •-••nniiiiiiiiif-.  an«t  nfVt>r  iinLttirani.itfd  with  litem  in  i*oeial  coiin«H*tions 
^•■rntii**iit.  liiit.  althoiiifh  thfV  uei-f  umix  iiizeil.  thev  wen*  Vet  a  fre«^  and  in- 
r   I  •■"I-"".  a-o-tMiarfd  ti»;»fthfr  in  natioii'*  «»r  irilif>.  and  jroverntnl  hy  thf ir  f>wn 

jkU\  •*l  tii {H*]-,ti<al  t'omiiiiiniiii-  witi*  sitiiatiNl   in  tfrritorie^  to  whi>'h  the 

f  <  iiiiii'-l  th-  iiltiiii.itf  ri;:ht  of  «ltMiKiiion.      Uiit   that  claim  wa.<(  aeknowliily^l 

'ijf*  I  t»  III"  rik'lii  "t  the  Iniliann  ti upy  it  a.*  li»ni:  a-*  they  thought  pro|H»r: 

e-r  ih-  KiiL'hoh  n->r  «>i»!<inial  noVfrnnifnt"  <  hunif«l  itr  fxcnM^tnl  any  dominion 
?r.^*f 'ir  nii:i<nhv  ivhoin  ii  u.i'>  oi-cnpifd.  u**r  «'Iainifd  thf  ri^ht  to  the  imv>:m*»- 

hf  ttrnt»rv.  until   thf  tnl r  natii»n   eon-^fiUfil   t<»  ee<l««  it.     Tln»»e  Indian 

■nt*  IV* Tf  pf  j.inlfil  and  triMii'd  a-  foifiLMi  i!ovi'rnnifni<»  as  niu«*h  a.'*  if  an  oiH*an 
r.fc:«*d  thf  r.-«I  m.in  Intm  thf  whiti*;  an>l  thfir  tnHMhmi  has  ron**tantIy  U-^n  a*- 
;t-i.  tr<»iii  thf  tiuif  ot  thf  tir^t  eiiii^r.ition  to  thi*  Km;Ii'»h  eolt»nies  t*»  the  pr«*?M*nt 
!ii«    ■l.l!"'r«-ni   ifovt-rntufnl-*  wliieli  >iii*«'ff«h»il  f;M"h  oiln-r.     Tn»atifH  havf  litH»n 

I  -'T  :h  thfTii.  .in<i  thi'ir  alliaiiff  •ioiijjht  for  in  w.tr:  and  thf  |MNtplf  w)ii»  «N>in- 
>'•   Iii'h.iti   }M>hT:«M!    •-iiiMmiinitii*«i  havt*  Hl\vay«  ) ti   tn'ateil  a.<t  torf*i>rn«-r<  not 

•  !•  r  "ur  »;>>\*r!imf  nt.  It  i<«  tnie  that  the  eoursf  of  t*veniji  h:v«  hniu::ht  the  In- 
"•  ntthin  thf  limit-  (if  tht*  rnitf«l  SiatfH  imiler  suliji*«*tion  to  the  whit**  Tiu*e\ 

•  )m>'U  found  n«*<'«*>'<ary.  for  thf*ir  >ake  ar*  well  nn  our  own,  tn  n*pir«l  thi-ni  ak  in 
|Mipi!&i;f.  antl  to  lfi!i^latf  to  a  efttain  i*xtent  over  them  and  the  ti*rriti>ry  they 
lUix  thfV  may.  without  douht.  like  the  Milijeetfi  of  any  other  fon*i>:n  ^itvem- 
natiiralittnl  hy  the  authority  of  ri>n^re«t  anil  ho«*<mie  citizc^n^  of  a  State  and 

tiit««l  Sutea;  and,  if  an  intUvidual  ^hi>uld  leave  hia  nation  or  triU*  and  take 
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they  attempted  a  total  exemption  fVom  every  secnlar  tie.  Bat  it  ib  oIm 
by  Sir  Edward  Cokc,(a)  that,  as  the  overflowing  of  waters  doth  many  f 
make  the  river  to  lose  its  proper  channel,  so  in  times  past  ecclesiastical  jm 
seeking  to  extend  their  liberties  beyond  their  true  bounds,  either  lost  or  e^j 
not  those  which  of  right  belonged  to  them.  The  personal  exemptioi 
indeed  for  the  most  part  continue.  A  clergyman  cannot  be  compelled  to  i 
on  a  jury,  nor  to  appear  at  a  court-leet  or  view  of  frank-pledge;  which  al 
^o^"  -I     every  other  person  is  obliged  to  do  :(6)  but  if  a  layman  is  *sunui 

*  *  ^  on  a  jury,  and  before  the  trial  takes  orders,  he  s£all  notwithstM 
appear  and  be  sworn.(r)  Neither  can  he  be  chosen  to  any  temporal  ofla 
bailiff,  reeve,  constable,  or  the  like :  in  regard  of  his  own  continual  attend 
on  the  sacred  function.(^)^  During  his  attendance  on  divine  service  he  is| 
leged  from  arrests  in  civil  suit8.(«y  In  cases  also  of  felony,  a  clerk  in  oi 
shall  have  the  benefit  of  his  clcrg}^,  without  being  branded  in  the  band; 
may  likewise  have  it  more  than  once:*  in  both  which  particulars  he  ■ 

(^  2  TiMt.  4.  (<)  Finds  L. », 

(»)  F.  N.  1L16QI   2Ii»t4.  (•;  Stat.  U  ISdw.  ID.  c  6.   lRlB.n.c.lft. 

(•)  4  Leon.  190. 

up  his  abode  among  the  white  population,  he  would  be  entitled  to  all  the  rigkli 

Erivileges  which  would  belong  to  an  emigrant  from  any  other  foleign  people.* 
Lowand,  403.  It  Ih  to  be  o})»en'ed.  however,  that,  under  our  prenent  naturaliiatiai 
14  April,  1802,  the  right  of  becoming  citizens  is  confined  to  alieua  **  being  fresi 
I>er8ona." 

In  reference  to  the  clause  of  the  oonstitution  which  declares  that  '*  the  citoi 
each  State  shall  be  cntitkMl  to  all  privileges  and  immunities  of  citiiens  in  the  ■ 
States,"  it  is  proi)er  to  observe  that  it  establirihes  not  a  full  but  a  limited  interoomai 
(ion  of  privileges.  A  citizen  of  one  State  must  have  all  the  requisites  to  the  excicl 
any  civil  or  political  rights  wliich  are  establinhod  by  the  constitution  or  laws  si 
State  in  regard  to  their  own  citizens.  If  a  pro])erty-qualification  or  a  |>er]od  of  re« 
is  required  in  onler  to  vote,  it  must  be  fulfilled.*  Campbell  V4.  Morris,  3  How.  41 
554.     Murray  m.  McC^irty.  2  Munf.  3y«. 

It  is  a  common  error  to  ronnect  the  elective  franchise  inseparably  with  citizendl 
if  ele<^tor  and  citizen  were  (x)nvertib]o  terms.  In  regard  to  the  {tersons  who  shall 
cise  this  franchlMe  in  eaeh  State,  it  is  detenu in<Ml  entirely  by  the  constitution  aad 
of  the  State.  Tlhey  may  confer  tlie  ])rivilege  on  aliens,  negroes,  Indians,  womei 
children.  Even  in  regard  to  the  choice  of  representatives  in  Congress  and  eledi 
PnM«ident  of  the  United  States,  the  Federal  constitution  leaves  the  matter  entiv 
the  hands  of  the  State.  As  to  representatives,  it  is  provided  that  **th«  electors  ■ 
State  sImlU  have  the  (qualifications  requinite  for  electors  of  the  most  numerous  bm 
the  State  legislature."  Art.  I,  s.  2.  And.  as  to  the  Presidential  electon,  "eock 
shall  ayipoint,  in  such  manner  a(«  the  legislature  thereof  may  direct,  a  number  of 
tors."  Ac.     Art.  2,  s.  1. — Siiarswood. 

*  There  is  no  estal>lishi^  church  in  the  United  States.  Freedom  of  conscienei 
exemption  from  the  sui)]»ort  r>f  any  church  or  ministry  unless  by  the  fre«  consent  < 
individual,  is  guarant(*ed  in  all  our  (^institutions.  ^''Uberly  to  all,  tut  pttftrtmet  to  noM. 
0.  tl.  Tilghman. — ''  this  has  been  our  principle  and  this  our  practice.  But  althooj 
have  hnd  no  estabIish<Ml  church,  yet  we  have  not  bcN»i  wanting  in  that  respect,  DC 
gards  of  those  privileges,  wliich  seem  proper  for  the  clergy  of  a//  religitmjt  dtmrntinatm 
has  not  been  our  custom  to  reijuire  the  serv'i<*es of  clergymen  in  the  offices  of  coBSl 
overseers  of  the  highways  or  of  tlic  jM^or,  jurors,  or  others  of  a  similar  nature.  N« 
this  exem]»tinn  is  fotmdi'd  on  any  act  of  assembly,  but  on  a  universal  tacit  con^«i 
the  nature  of  things,  it  seisms  fit  that  those  ])ersons  who  devote  their  lives  to  the  i 
of  God  and  the  ivligiiMW  in^^truction  of  their  brethren  should  be  fneed  from  the  h 
of  temporal  oHices.  wliieh  wduM  but  distract  theii  attention,  and  may  be  better  fill 
others."     Cruardians  of  tlie  Titor  >.f.  (iit»en,  5  Binn.  555. — Suarswood. 

'  That  is,  ff>r  a  n\isonabIe  time,  nnuh,  raU^undo^  tt  monuuio,  to  perform  diTine  M 
10  Co.  1(H).— ('hristian, 

*  2  Hale,  .'?74.  ^{7"».  HsO.  Thi<<  is  a  peculiar  privilege  of  the  clergy,  that  anitea 
death  can  never  Ih>  pnssi'd  uiH>n  them  for  any  number  of  manslaughtera,  bipanucw.! 
larcenies,  or  oth<T  clergyabh*  otlences:  but  a  layman,  even  a  )>eer.  may  be  ouatedof  c 
and  will  be  subject  to  the  judgment  of  death  upon  a  second  conviction  of  a  den 
otlence ;  for  if  a  layman  has  once  Iteen  convicted  of  manslaughter,  upon  ptodudi 
the  conviction  he  may  afterwnnls  sutler  deatli  for  a  felony  within  clergy,  or  which  ^ 
not  be  a  capital  eiinie  in  another  person  not  so  circumstanced.     Bu(^  for  tht  liow 
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linlifHl  fmm  m  lavman//)  Bat  an  tho^  hmvo  thi^r  privilcgofi,  no  a1fu>  they 
•  thfir  <liMl»ilitifH.  on  account  of  their  spirit  uul  a  vocations.  Cler^'men, 
lave  neen.t^i  are  inca^whle  of  iiittin;^  in  the  house  of  com  men  h;  and,  by 
ite  Jl  Hen.  VIII.  c.  13.  arc  not,  in  ^oncrul,  aIlowc<l  to  take  any  landrt  or 
mentA  to  farm.  U|M)n  pain  of  10/.  per  month,  and  total  avoidance  of  the 
!  ;*  nor  upon  iik««  pain  to  keep  any  tanhouMc  or  bn*whouf«e;  nor  dliall  enga^ 
BV  manner  of  trade,  nor  hcII  anv  merchandiHc,  under  forfeiture  of  the  troblo 
e:  whirh  prr>hibition  in  coniwnant  to  the  canon  law. 

I  tht*  t'mme  and  c^mNtitution  of  ci*cleHia8tical  polity  tliere  are  dlvere  ranks 
dein^*^^'.  which  I  nhall  connidcr  in  their  n*Hnective  order,  merely  an  thoy 
UUcfn  n(»tice  of  by  the  necnlar  lawH  of  England;  without  intemic<ldling  with 
ranonti  and  <*onHtitutionA,  by  which  the  cier/ry  have  l>ound  thcniHclveA.  And 
ft  earh  divinion  I  Hhall  conHider,  l,The  methiMi  of  their  ap|)ointment:  2, 
ir  riifhtH  and  duties:  and,  8,  The  manner  when*in  their  character  or  oflico 
■  cfmiHV 

An  an-hbiithop  or  bishop  in  olectini  by  the  chapter  of  his  cathe<]ral  church, 
irtiif  «if  a  liccfijte  fnmi  the  cn)wn.  Election  wan,  in  ver>'  early  timea,  the 
.1  ni'itie  of  4>U*vutinn  to  the  episcopal  chair  throuffhout  all  C^hristendom;  and 


iM  promiM-iiousiy  perfonncd  liy  the  laity  an  well  as  the  cler^':(A)  till  at 
th  it  iHw-inniiij;  tiimultnouH.  the  *enipcror8  ami  other  «w>vert*i^iiH  of  r*o-o 
nNK|NH-tivi*  kiiitrdoins  of  Enro|»e  to«)k  the  ap]x»intnicnt,  in  luime  de-  ^  ' 
.  int«»  thfir  <»wn  hands,  by  rescr\'in^  to  thcmHclvcH  the  ri^ht  of  confinnin^ 
e  rlif  ti'»ris.  ami  of  ^runtin^  investiture  (»f  the  tenifMiniltieH.  which  now 
in  aliii'M  universally  to  Ih*  annexiKl  to  this  spiritual  dignity;  without 
*h  contirinnti<»n  and  investiture,  the  elect4*<l  bishofi  could  neither  1h*  (*onse- 
■^  n'»r  n-^'civc  any  s4HMilar  ])rf>fits.  This  rijjht  was  acknowled^nl  in  the 
cp^r  <  *barh'riiainie.  A.i».  778.  by  po|M*  Hadrian  f .  and  the  council  of  Lateran.(i) 
universally  excn-iscd  ly  other  Christian  princes:  but  the  |x»licy  of  the 
t  <'f  R<iriio  ut  the  same  time  bepin  by  <le^rees  to  exclude  the  laity  from  any 
I*  in  tltr-**  fh'i't ions,  and  to  confine  them  wholly  to  the  cleri^v,  which  at 
th  wa-  <iitiiplet«-ly  ctliM-ted;  the  men*  form  of  election  appeariii;;  to  the 
i|«-  t'l  U»  a  thinir  i»t*  little  consiH|uenre.  while  the  cn»wn  was  in  |Mwsi»ssion  t»f 
Ji*..'iif.'  n»':::itivc,  whirh  was  almost  etptivaleiit  to  a  tiin'ct  ri^ht  of  nomina- 

lltfp  i>  thf  rii^ht  (»f  apiN»intin^  Ut  bishoprics  is  said  to  have  b(H*n  in  the 
rn  '•!  Kii:;Iuii<i<  A  ■  <  as  well  as  other  kiiiplonis  in  Kun)pe)  even  in  the  Saxtm 
■*.  U  •  aii.'M-  tliv  ri>;hts  of  ciMitirmation  and  investiture  were  in  effect,  though 
:n  t'trni.  »  ri^rht  of  complete  donation.(/)  Hut  when,  by  iencth  <»f  time,  tiie 
>ni  "t  mukiiii:  elections  by  the  der^*  only  was  thlly  e^tabliHhed,  the  po|s?s 

!mc  cr      .«ut  4  H'a  VII  r.  I\mJ  1   K<lw   VI.  r.  ii>».Vii/;t  ^U-ti.'  prwl.ii^'rum  tmmt  i^r^i  Im^mlphti  trot 

w^rr  Iiheri  »i  f^iifmi^i :   md  oMivj  dtifnUtiifM  tarn  i*tjn» 

*r    '.^<^«»  •f  ^'pftitm.     I'alm.  1^      2  Bull.  Rrp.  102.       pn*   tun    mn^i'.nvHdii   nm/nrfrntt"    l^ift  fierirnt  ft   mum' 
a.  •  ■   :  ■•'  ar\'i»    fvu  *tfffs  wii  Htetum.  a  r*gt  /ntlttLi^mt,    Srltlen, 


'i*-rj\ .  tlit*r»^  nn*  fi-w  or  im  iii*t:iniN»H  in  wliii'h  tli»'y  h:iv»*  h»il  o»Tjision  to  claim  the 
At  ••<  tKs*  iriviiM^'f.    Sf  b"«i»k  4.  c.  Us. — (.'iiiiistmn. 

r.-f:'  ■'  !•  r;:\ .  wit)>  r«*^iNit  to  |M*nion'<  <N»iivi*-tiHl  nl"  t'l'lnny.  is  entirely  alMilinhiMi.  by 
•a*'i*-    f  7  A  -  ti....  IV.  i\  •>.  !*.  f\. — lliivriiRV. 

■k  ••»?  "iT  *i*ut.  111.  r.  [Vj,  i  2.  nil  lH«net!i"eil  nr  tlipiififtl  ili'rp\'m«»n.  and  nil  rurnte-i  »ir 
--■r-  >*T-  r.".Tr:iiu«"l  t"ri»!ii  taking  t«i  farm  in«»ri»  th.tti  I'ijriity  aer»'>«  without  tln'writleii 
•i*  •■(  tf,.'  Ki-li>>|>i  ami  whit'h  eoji^ent.  it  nNo  therfl»y  a|t|»r»ar*.  niii-t  •*iH»«'it'y  thn 
•- f  •'*  \.-.ir^  f'lr  wlii-li  it  wiif*  takfU.  and  whieh  niav  not  exi*»*<Ml  hevcn.  f«ir  whieh 
•-rT-!j«Mto  fi.i-  irranti>i|.     Th»*  ]H>nulty  is  40.1.  jH»r  aeri»  for  every  iuto  aUive  nighty 

I'l.  fc.Tfi**  \*TX  tsr****  lM-o^  of  tradinir  by  rlt»rjr>'men  havinc  roiu*h*Hl  the  ear*  of  the 
F-r*  ff  :hi«  •r.itiiff.  a  |>riihihit<»ry  elauM»  was  tht'r«*iii  iieMTtinl,  |  ;{.  )>y  whirh  «*arr>'inf^ 
•a«l"v  "f  *-»M  :nir  iin«l  *f!lmir  for  lurn».  rau!««'«*  a  InrfiMture  of  the  >foo<N  iMtiiirht  or  !««ild, 
t>i#»  rv.n*ri<-r«  ••ntt'ri«l  into  in  nnv  Kii(*h  trade  or  dealim;  are  iieelar«*4i  void.  The 
laHi^*  "f  ih*" «'' 'til raft'*,  imd  the  forfi»iture  r»f  thi>  ^mmU  ***\t\  by  eier>^\  iih'M.  may  si»t»m 
•ar  r^rt.'ii!  irlv  -••v»t»»  n|Nin  a  venilee  who  may  !•••  i;*n«>raiit  of  the  eharat'ter  or  din- 

Iff  of  thr  i^[«iin  with  whom  he  wan  deahni;. — <'hitti. 
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bo«j::in  to  except  to  the  usual  method  of  grunting  thcso  invcstitarcH,  which 
per  anmiluin  d  baculuniy  by  the  princo'n  delivering  to  the  prelate  a  riii;;.  and 
pastoral  stalf  or  crosier;  pretending  that  this  was  an  encroachment  un  iIm 
c'liurc'irs  authority,  and  an  attempt  by  these  AymboU  to  confer  a  8pirituul  juri*- 
diciion:  and  ])ope  (iregory  VII. ,  towardt}  the  close  of  the  eleventh  cenuiiy, 
]>ubii8hed  a  bull  of  excommunication  against  ail  princes  who  should  dan  to 
confer  investitures,  and  all  prelates  who  should  venture  to  receive  them^H) 
,^o-(v  -I  This  was  a  bold  step  towards  efreeting  the  plan  then  adopted  by  *tkt 
^  *  -I  Ho  man  see,  of  rendering  the  clergy  entirely  independent  of  the  dfil 
authority:  and  long  and  eager  were  the  contests  occasioned  by  thiB  papal  elaiMi 
But  at  length,  when  the  emperor  Henry  V.  agreed  to  remove  all  suspicion  of 
encroachment  on  the  spiritual  character,  by  conferring  investitures  for  tki 
future  per  sceptrum  and  not  per  annulum  et  baculum;  and  when  the  kings  of 
England  and  France  consented  also  to  alter  the  form  in  their  kingdoms,  snd 
receive  only  homage  from  the  bishops  for  their  temporaltics,  instead  ut*  invcstia|; 
them  bv  the  ring  and  crosier;  the  court  of  Eome  found  it  prudent  to  sujspcai 
for  a  while  its  other  pretcnsions.(n) 

This  concession  was  obtained  from  king  Henry  the  First  in  England,  hj 
means  of  that  obstinate  and  arrogant  prelate,  archbishop  Anselm  :(o)  but  kinc 
John,  about  a  century*  afterwards,  in  order  to  obtain  the  protection  of  the  pop! 
against  his  discontented  barons,  was  also  prevailed  upon  to  give  up  by  a  chsp* 
ter,  to  all  the  monasteries  and  cathedrals  in  the  kingdom,  the  tree  ri^^tof 
electing  their  prelates,  whether  abbots  or  bishops;  reserving  only  to  the  crmn 
the  custody  of  the  temporalties  during  the  vacancy;  the  form  of  granti^s 
license  to  elect,  (which  is  the  original  of  our  conge  d'esHre,)  on  reftisal  whoMf 
the  electors  might  proceed  without  it;  and  the  right  of  approbation  aflenm^ 
which  was  not  to  1)e  denied  without  a  reasonable  and  lawful  cau8e.(p)    TVi 


effect,  restored  to  the  crown  ;^  it  being  enacted,  that  at  every  future  ayoidsMi 
of  a  bishopric,  the  king  may  send  the  dean  and  chapter  his  usual  licenoeli 
])roceed  to  election ;  wliicli  is  always  to  bo  accompanied  with  a  letter 
from  the  king,  containing  the  name  of  the  person  whom  he  would  have 
elect:  and  if  tlie  dean  an<l  chapter  delay  their  election  above  twelve  dayiytht 
^o^A-|  ^nomination  shall  devolve  to  the  king,  who  may  by  letter»^iaUil 
-I  a])point  such  ])oi*son  as  he  pleases.  This  election  or  nomination,  if  itki 
of  a  bisliop,  must  l)e  signified  by  the  king's  letters-patent  to  the  archbishapflf 
the  province  ;  if  it  bo  of  an  archbishop,  to  the  other  archbishop  and  twobiflliap. 
or  to  four  bishops,  requiring  tliem  to  confirm,  invest,  and  consecrate  the  pem 
so  eiooted ;  which  they  are  bound  to  perform  immediately,  without  anv  MpB- 
t'ation  to  the  see  of  I^>nu^  After  which  the  bishop  elect  shall  sue  to  tlienBi: 
for  his  toniporaltios,  shall  make  oath  to  the  king  and  none  other,  and  shall  take 
restitution  of  his  secular  ])ossessions  out  of  the  king's  hands  only.  And  if  nek 
dean  and  chapter  do  not  elect  in  the  manner  by  this  act  appointed,  or  if  nek 
arclibishop  or  l)isiiop  do  refuse  to  confirm,  invest,  and  consecrate  such  biflhof 
elect,  they  siuiH  incur  all  the  penalties  of  a  prcemunire.* 

(■•)  nfrrrt.    2  rnt*.  Ifi.  71/.  7,  c.  Vi  and  13.  (f)  M.  P*ri«.  A  A  1214.    1  Rjm. 

(»i  M.mI.  Un.  Iliiit.  XXV.  :k;;,  xxix.  115.  (ff)  Clip.  L    BiiL  Omk  ItA 

{•)  M.  i'Hriii.  A.n.  IKC. 


*ThiH  ptatuto  wum  aftcrwanl«  repealed  by  1  Edw.  VI.  c.  2,  which  enacted  thil 
hiKhopricH  should  )m'  doiiativo,  ns  formerly.  It  RtAtes  in  the  preamble  that  then 
tions  are  in  very  (h^Ml  nooltvtions;  but  only  by  a  Yfrit  of  conge  (Telire  have  coloon^sha 
or  ]irctonoo!«  of  election.  1  Burn's  Ko.  L.  183.  This  is  certainly  good  sense.  Fortki 
permission  to  olect  where  tlierc  is  no  ]>owcr  to  reject  can  hardly  be  reconciled  with  tki 
irec<lom  of  election.  But  tliis  statute  was  afterwards  repealed  by  1  Ifa.  it.  2.  c.  SOL  mI 
other  statutes.  1*2  <'o.  7.  But  the  bishoprics  of  the  new  foundation  were  ahrradoai^ 
tive.  llarjT.  (?o.  Litt.  I,  4.  As  also  are  all  the  Irish  bishoprics  bj  the  2  Hi*-  e.  4.  IM 
Statutes. — <^^iiRisTiA\. 

'It  is  directed  by  the  form  of  consecrating  bishops,  oonfirmed  hj 
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ibinhop  id  the  chief  of  the  clery^y  in  a  whole  province,'  and  has  the  in* 
f  the  biithoiMi  uf  that  province,  a«  well  an  of  the  inferior  clergy,  and 


fffcamuuioD,  that  a  biiihop  wh«m  conM^oratod  muDt  be  full  thirty  yean  of 
i«  to  hate  bet'ii  no  rt^triftioii  uf  tlii«  kind  in  anricnt  tim«M;  for  hijthup  God- 
«  u>  th:it  <'^)ri;<'  N«*vil«*,  the  hroth*^r  of  tht*  «*arl  of  Warwick,  the  kintf-makcr, 
Jl(»r  of  Oxffinl.  ''/  IN  rii'mmpHm  Kntni^nn^m  rfnnerrtttuji  fM  anno  145<'>,  nonthtm  annoM 
Aniut  tirtHiU  1 1<>0  [u(  tftitd  JHtf  mirrrf)  Jtummvjt  Anfffi^  fartwi  rst  ranri'ffitrius.  A 
ftcTwanU  hf«  wan  tranxlattHl  to  the  archbtHhopric  of  York,  //or  ma/^u  fpis- 
Amir* 9  in  Hn^^  arektrptsropH*  f*er  tSwtum  tpiartum  creaiuM  est,  jusms  ilii  duodffim  rpm' 
rmia  muUamt,  if*i4  hirO'Htu  arrhit'purtffH  /J^>r(i«rf»M«u  stt^rwjanei  emstUMiur,  litdamanU 
M-msi^  ud  Jmutni ;  OMMn-tnU  pimttjit't\  rtufumi  cvmvrmre^  ui  Ula  tSctttwe  sU  mftntpoiUaniu^ 
YfAr.j  itittT  Si-'it.^f  tie  Auj^^s  f'tUa^  Stttiit  pUrum'^iu  hinUu  ni  cttpUaits.     Godw.  Couiiu. 

lV.».{. — <*IIRI9TIA>{. 

wlifii  t*<iii<.i'rr.it«Hl  inii*tt  1)^  tiiW  thirty  yi^'ATn  of  ago.  Four  thingn  aro  n<*oefi- 
i«tiititi*  a  )ii<*lio|»  or  an'hKiKhop,  an  well  am  a  |uinv)n:  fin«t.  election,  which  re- 
«HM>ntatiMii :  thi*  n<*xt  it  conhrmatinn.  and  thin  r^Htemhlei*  admiivion ;  nozt, 
n.  wliii'h  nwnihlfM  in^^titution :  and  the  lant  in  installation.  rpst*nihl(Hl  to  in- 
(  Silk.  7:.'.  An  an*hlii>hop  irt  howuver  Hoid  to  \m*  intlirone<i.  not  iniikAlled. 
It  tinii'->.  th«*  jrrA/jiMfutp  was  hiiflu»]>  uver  all  England,  iu4  Austin  wan.  who  iit  said 
tir^t  iirt-hi'i^liit]!  h«*r«*;  hut  b«*fur«»  th«*  Siixon  (*'>n(iUi'j*t,  thu  BritonH  had  only 
,  an<l  not  aM>  ar<*hhi^hni>.  1  Iliill.  Kim>.  .'SJS.  2  I^>ll.  44<). 
li*  «Liy  tilt*  i'i*r|fFti:ifitirai  <hW  of  Kngmnd  and  Wah»^.  as  w«»  havo  iM'ior^  noon, 
i<  tIi%iiitM|  into  two  pntvinctM  or  ar<*hhi*hopri^,  to  wit.  (*«nt<*rhurb'  and  York, 
•ftwr  hi-lniprir«*.  ()N>«ii|«>M  th«»  bishopric  of  So< lor  and  Man.  tho  hishop  of  which 
J  <il'  (HU-lianifMit.  I  Kiu'h  an'hhi>hop  hait  within  his  pr«ivin<'«t  hishops  uf  M*vi*ral 
rh<»  «ri-lihi*th<ipof  <.aiit4*rhur>'  hath  und«*r  him  within  his  pnwimv,  of  anciout 
«.  !^N  h«'«ti>r.  Loin  Ion.  WinclnrsttT.  Norwich.  Lini'«»ln.  Klv,  Chich«'3>tcr,  Salta- 
•r.  lUth  an«l  WflU.  Worcester,  Coventry  und  Lichti«'ld.  Ilfrcfuni,  MandalT, 

Rinjor.  and  St.  Aoaph,  and  fiHir  fiMin'hM]  hy  kin;:  Ilcn.  VIIL.  ortH'ttnl  out  of 
if  di'-olvi'il  ni«»na«t«Tit*M.  viz.  <f|ouc<»^tcr.  Bristol,  lVtcrl»oniU;:h,  and  Oxfor«l. 
•ht>p  of  York  hath  under  him  f«»ur.  viz.  tho  )»ishop  of  the  county  nalatino  of 
w|y  iT.Mt«*d  hv  kinjf  HiMi.  Vlll..  and  anncxt^l  hy  him  to  tho  «n*hhi^hop  of 
riitiiiT\    piilaiint*  nf  iMirhnm.  rarli*il«\  ami  the  Nlo  <t\'  Man.  anncxt^l  to  th« 

York  hy  kin^  Ht>n.  VIII.:  hut  a  tin'atcr  nunilNT  this  un*hhishop  Mnci«*utly 

tint**  h.i^  taken  away.     (.'o.  Litt.  '.M. 

M*T  w  i>  *»u*-  ••t'  till'  ht'W  hio}ii»prics  crcattNl  hy  H«>n.  VIII.  in  Englan«l  out  of 
■•■»  of  t)t.-  di-^-'lveil  nion.i'^tfrii's.     '2  liurn.  K.  L.  7^. 

il-i-h-.p  ..«■  t'int'-rhury  i<  now  rJtylcil  m^tr >ffh*.iuu(  r*  primujt  fi>*i»u  .Im;*.>,*  ami 
diop  .it*   York   -tylfHl.  pr,mu.<  ,-t   »m»  v..|h.' '.i.,.*.*  .|'../'i'r.     They  are  ealhil  arch- 

r«'.f....t  lit'  tht*  hi-Iiti|M«  under  them:  and  metn»jM>litan'*,  U«caU'«o  thoy  wero 
I  Ai  tir^t  in  th(>  metri»|H)IiH  of  the  pntvinet*.     4  In**t.  *M, 
hi-h-ip-   h.ivf  the  title*i  and  stvh' of  vi-. ,  and  wi"*^  rrt-«TfH</  fatkrr  m  tt*^i  f'^ 

■  ■   ;  !*!••  t'>h«»jt*,  '<r/.  and  «i- ■«.'  n     r.  „.i  t'.i'^,,  r  tn  fgini  f'^  titnnf  permuswH^     The 

■  "'       /.  thf  1. liter  I 'I  •'.*'■../. 

rl  !h'-r*'   ir>'  f'lUr  ari-hhi*'lii»p'*  and  ci^htefu  hishops. 

'i-h  v*  17  A  I*"  (Vir.  II.  e.  {<>,  a  )>i^hoprie  in  Iri'l.ind  is  divlannl  incom]iatibl«» 
t  If^i.i^t:.-.i!  •hi.Miity  >*r  l»«'n«'H»"e  in  Kinzland  or  Wales. 

in  1.  .ittt-r  th<*  fft'orni.itiitn.  the  till****  f>f  arehhiihttp  and  hishop  were  intro 
'•7*J.  aii'l  U'-towiil  i»n  rler>rymen  or«lained  m«'nilN*n«  of  cathiNlral  chun'h«« 
'»'.KJ.,  e.  \\*\,  pr*"-hyterian  ehureh  government  w;is  estahlishtsl  hy  kirk  i«03w«ionH. 
'*.  pr>'v:ni  i.il  -yn-HU.  imd  p-ncral  a^s(•mhIi<-s.     Hy  act  It'MHi,  o.  2,  hisho|i«  wcr» 
•iiT  ill  l'i>.  |.r.-*l.yifry  w.i-  a  *«'»"ontl  tinn'  iniri»(hnM'il.     Hy  act  \CC*'2,  c.  I,  prc*- 
aj  i:fi  -li'i  1.1. '.'d  hy  prelaey:  and  finally,  hy  a<•t^  ItiS'.i.  c.  X  and  ItiW.  c.  5,  'Jll, 
w;i.*  r*'-«-t.iM:<»h*Hl.  mid  U.in  ^in»M»  continueil. — <'ii!Ttv. 
hhi*ho|..ii  ( \ini*-rhiirv  liath  the  ]ir<HMileney  of  all  th«**'h*r^y  :  ni*xt  t<»him.  thtt 

■  •t   York:  n^'Xt  to  him.  thehi«ho]»of  London;  next  to  him.  the  hidiop  of 
i*'Xt  t'l  him.  the  hiihi>ptif  Winche-ter  :  and  then  all  the  «>ther  hi<»hopi  of  both 
fi'  r  tilt-  -'••Miontv  ot  their  (-on^'eratittn  :  hut  if  any  of  them  1m»  a  privy  cttun 
k**"  pKn-i*  .iftiT  thi*  hi -hop  of  Ihirham.     Stut.  31  Jl<-n.  YIII.  c.  W.     O).  Ijtt. 
If   (»:^1   .fu<l    I**'*!. 

hi«hop  t.i"  (\intfrhnry  i-»  the  firnt  \H»**r  f»f  the  n'alm.  and  hath  prtH'e*leni*««  ma 

all  tht*  othi*r  ch*rt!y.  hut  als4)  (next  and  imm(*<liatfdy  after  tho  bl<HMl-n»yal) 

he  n-i'-tiity  of  th**  realm;  and  as  he  hath  tho  pniH'donctrof  all  tho  n<»hility.  so 

he  jre.it  otfirtT-  tif  *t«te.      (imiw.  LI. 

b-'liop  of  York  hath  prucodoncv  ovur  all  duke«  not  being  of  thu  nival  blood, 
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may  deprive  them  on  notorious  cau80.(r)'  The  archbishop  has  also  his  owb 
diocese,  wherein  he  exercises  episcopal  jurisdiction,  as  in  his  province  he  ezer- 
cises  urchiepiHCopai.  As  urchbishop  he,  upon  receipt  of  the  King's  writ,  calk 
the  bitshops  and  clergy  of  his  province  to  meet  in  convocation  ;  but  without  the 
king's  writ  he  cannot  assemble  them.(5)  To  him  all  appeals  are  made  from 
inferior  jurisdictions  within  his  province :  and,  as  an  appeal  lies  fVom  the  bishops 
in  person  to  him  in  pei*son,  so  it  also  lies  from  the  consistory  courts  of  ein 
diocese  to  his  archiepiscopal  court.  During  the  vacancy  of  any  sep  in  his  pn»- 
\ince,  he  is  guaixlian  of  the  spiritualities  thereof,  as  the  king  is  of  the  tempo- 
ral ties;  and  he  executes  all  ecclesiastical  jurisdiction  therein.  If  an  aruii- 
episcopal  see  be  vacant,  the  dean  and  chapter  are  the  spiritual  goardiana,  ever 
smcc  the  office  of  prior  of  Canterbuiy  was  abolished  at  the  refonnation.if) 
The  archbisliop  is  entitled  to  present  by  lapse  to  all  the  ecclesiastical  livings  m 
*H81 1  ^^^^  disposal  of  his  ^diocesan  bishops,  if  not  filled  within  six  montlu. 
^  And  the  archbishop  has  a  customary-  prerogative,  when  a  bishop  is  euo- 
secrated  by  him,  to  name  a  clerk  or  chaplain  of  his  own  to  be  provided  for  bj 
such  suffragan  bishop ;  in  lieu  of  which  it  is  now  usual  for  the  bishop  to  makt 
over  by  deed  to  the  archbishop,  his  executors  and  assigns,  the  next  preaentatioa 
of  such  dignity  or  benefice  in  the  bishop's  di8{>osal  within  that  see,  as  the  ardi- 
bishop  himself  shall  choose,  which  is  tJie/efore  called  his  option  :(u)  which  op- 
tions are  only  binding  on  the  bishop  himself  who  grants  them,  and  not  on  hu 
successors.*  Tlie  prerogative  itself  seems  to  be  derived  from  the  legatine  power 
formerly  annexed  by  the  popes  to  the  metropolitan  of  Canterbury .(10)  And  vf 
may  add,  that  the  pupal  claim  itself  (like  most  others  of  that  encroaching  see) 
was  probably  set  up  in  imitation  of  the  imperial  prerogative  called  pritutt  or 
primariix  preces;  whei*eby  the  emperor  exercises,  and  hath  immemorially  eier 
cised,(x)  a  right  of  naming  to  the  first  prebend  that  becomes  vacant  after  Mm 


wise  the  privilege,  by  custom,  of  the  archbishop  of  Canterbury,  to  crown  tbe 
kings  and  queens  of  this  kingdom.^®  And  he  hath  also,  by  the  atatute  25  Hei. 
YIII.  c.  21,  the  power  of  granting  dispensations  in  any  ease,  not  contruy  it 
the  Holy  Scriptures  and  the  law  of  God,  where  the  pope  used  formerly  to  grul 
them  ;  which  is  the  foundation  of  his  granting  special  licenses  to  many  at  Uj 


(')  Lonl  Ratid.  Ml. 
(•)4  liMt.  .T.>-J,3'23. 
')  2  Roll.  Alir.  £2, 
.  )  Coweirs  IntiTp.  tit.  Ofitinn. 
(viSb^rliirk  of  Optiim-*,  1. 
(■ji  (loldiuit  OmftiL  Jmprr.  tnm.  3,  jtage  406. 
(V)  DutivMUf  V.  tMH).    .Mod.  UDiv.  Hint.  xxix.  5. 


} 


(>)  Rtxy  «fe.  mluttm.     SeHhaiU 
Jtiiberto  df  Jeard  pauiomtsm 
prmdieto  Xaberlo  enmeutU.  dt 
eecUsia  tQcatura  de  onflaHowt 
JMtertut  aeerpiaveriL 
12M. 

(•)  Ch.  tIU.  pas*  04. 


as  also  boforo  all  tlio  groat  officers  of  state  except  the  lord  chancellor.    Oodw.  14— 
Chittv. 

"In  the  11  W.  III.  tlio  bishop  of  St.  David's  was  deprived  for  simonT,  and  ote 
offences,  in  a  court  hoM  nt  Lambetli  before  the  archbishop,  who  called  to  nis  mmktmet 
six  other  bisliops.  The  l)ishop  of  St.  David's  ap])ealed  to  the  delegate*,  who  afinosd  tk 
sentence  of  t)ie  nrclibishop ;  and,  after  several  fruitU^ss  applications  to  the  eourt  of  Ki^f'* 
Bench  and  t)io  house  of  lords,  lie  wa.<«  at  last  obliged  to  submit  to  the  judgment.  hiA 
Kiiym.  5  41.     1  Burn's  Eo.  L.  *2V2, — C-hristian. 

*The  consei|uence  is,  that  the  arrlilnshop  never  can  have  more  than  one  optka' 
once  from  the  same  (li<K*('S(».  These  options  become  the  private  patronage  of  taewA- 
bishop,  ami  ujion  his  death  are  transniitte<l  to  liis  personal  representativea ;  or  thevc^ 
bishop  may  dire<'t,  by  his  will,  whom,  ui)on  a  vacancy,  his  executor  shall  preeent :  wUek 
direction,  aeconlin;;  to  a  decision  in  the  house  of  lords,  his  executor  is  oompelUbfeto 
observe.  1  Burn's  Kc.  L.  220.  If  a  bishop  dies  during  the  racancv  of  any  benefiee  vilUs 
his  patrona^re,  the  pn^^entation  devolvt^s  to  the  crown :  so  likewise  if  a  bish<^  diei aAif 
an  option  Invomes  va(*ant.  and  before  the  archbishop  or  his  representatiTe  has  pnMSto^ 
and  the  clerk  is  instituted,  the  crown  pro  har  vice  will  be  entitled  to  preeent  to  that  4^ 
nity  or  benefice.  Anib.  loi.  For  the  grant  of  the  option  by  the  bishop  to  the  an  ""^— 
has  no  efficacy  beyond  the  lif«»  of  the  bishop. — Christian. 

^  It  is  said  that  the  archbishop  of  York  has  the  privilege  to  croim  the  qaoon 
and  to  be  her  per|>etiial  chaplain.    1  Bum's  £c.  L.  178.~^[)BaisnAir. 
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»r  time,  to  hold  two  livings,  and  the  like ;"  and  on  this  also  is  founded 
cht  he  exercises  of  conferring  degrees,^  in  prejudice  of  the  two  uuiver- 

ft) 

p  power  and  authoritj  of  a  biHhop,  l>esidos  the  administration  of    r*Qo.> 

I  holy  ordinances  pe<*uliar  to  that  sacred  order,  consist  principally    ■- 

iec-tinf(  the  manners  of  the  people  and  clersy,  and  panishmg  them  in 

:o  nftomiation,  hy  ecclesiuHticai  censures.''    To  this  purpose  he  has  seve- 

irts  umivr  him,  and  may  visit  at  pleasure  every  part  of  iiis  diocese.     Uis 

I  lor  is  apfMiinte<l  to  hold  his  courts  for  him,  and  to  assist  him  in  matters 

esiantical  law  ;>*  who,  as  well  as  all  other  eci*lesiastical  ofBcers,  if  lay  or 

d,  must  be  a  <loctor  of  the  civil  law,  so  creatcnl  in  some  nniversity.(tf)    It 

thi*  business  of  a  bishop  to  institute,  and  to  direct  induction,  to  all  eccle- 

il  livings  in  his  di<»cese. 

ibihluiprics  and  biHhoprics  may  l>eeomo  void  by  death,  deprivation  for  any 

ind  notorious  crime,  and  also  by  n*signation.     All  resignations  must  l>e 

0  some  superior.(//)  Therefore  a  bishop  must  resign  to  his  metropolitan, 
f  an-hbifdiop  can  resign  t<i  none  but  the  king  himself. 

i  dean  and  cliupter  are  the  council  of  the  bishop,  to  assist  him  with  their 

in  aflairs  of  n*ligion,  and  also  in  the  temporal  concerns  of  his  see.(«') 

the  rest  of  the  clergy  were  settUMl  in  the  si^veral  |mrishesof  each  diocese, 

1  fonnorlyC/)  Ihh-ii  mentioned,  these  were  reserve<l  for  the  celebration  of 
service  in  the  birthoi)'s  own  cathedral;  and  the  chief  of  them,  who  pre- 
•ver  the  rest,  obtained  the  name  oidecanus  or  dean,  lieing  probably  at  first 
ted  to  superintend  ten  canons  or  prebendaries. 

uicient  cleans  are  electe<i  by  the  chapter,  by  nmtfe  f/V/i/irr  fVom  the  king, 
ten  missive  of  recommendation;  in  tiie  same  manner  as  bisho{is  :*  but  m 
[chapters,  that  were  founded  by  Henry  VIII.  out  of  the  spoils  of  the  dis- 
nnuiasterieH,*'  the  deanery  is  donative,  and  the  installation  'merely  r*qoo 
king's  letter»-patent.(y)     The  chapter,  consisting  of  canons  or    ■- 

•  .«#^  tho  I.Uh.^  iiT  (iMwtrff^t  CAM,  OBon.  1721.  (•)  S  R^|>.  7 A.   Ctu  Utt.  101,  900. 

!•*  *Ukt.  .17  lUn  VIll.  r.  17.  i/ 1  Pa«r  UX  lU. 

.«  tiium,  Ci«L  HJ2.  {9t  liilm.  ImL  173. 


i«pn  the  dttinininn  of  the  popo  wan  overtunie<l  in  thi:*  country,  tliin  prrmgative  of 
inic  with  th«*  ciiiion<<  of  the  rhun*h  wad  truiirifiTrtnl  l»y  that  ntntute  to  the  arch- 
of  c  antorlmn*  in  all  cancit  in  whioh  di!«|H*ito4iiti«»ns  Wf>rt*  m*<*iistonit*(l  to  iM^obtaintNl 
lo;  hut  in  oa»4*fl  una<*ruHtomtHl,  tho  nuittrr  i«hidl  )h*  r<*f«'rrt«d  to  the  king  and 
The  |ir»|»e  could  have  dis|>eiiii«Hl  with  even'  iHM'let(iu^ti(*al  ranon  and  onlinanr«*. 
•^•nu*  of  the  raM*ri  where  the  an'hhUhop  alone  haH  authority  to  dii«|M»ni«e.  hin  diA- 
•  •n  with  the  canon,  an  to  hi4d  two  livings*.  iuui»t  Im)  contirnied  under  the  great 

;  although  the  nn*hhi<ihop  can  confer  all  the  degrees  which  are  taken  in  the  uni- 
4.  y«*t  th**  graduate?*  of  the  two  univeniitieA.  by  variouH  aet«  of  fmrliamffit  anti 
fgulatiitnA.  are  entitletl  to  many  privileges  which  are  not  eztendcsl  to  what  i* 
\  l^axnU'th  degn***:  aM.  fur  inHtano««,  thoM*  (iegriH*T(  which  ar««  a  «|ualification  for  a 
at  ion  to  hoUl  two  livingH,  are  i'ontine<l,  by  21  Hen.  VIII.  c.  13.  |  23.  to  the  tw(» 

ilien. — (/HKI5TIAN. 

•L«boi»  Uah  (hr««e  jiowern: — lp«t.  <X  onlinationn.  which  he  ac«|uir«*«  on  hii«  con««^ 
,  and  ther«*by  he  may  confi-r  onlen*.  A<\  in  any  phice  thrmighout  the  world.  2d. 
Mlii'tinn,  which  i<(  limit«*«l  »nd  crmtintHl  to  hi^*  M'e.  .'M.  <>f  ndminiHtrati«Hi  and 
n«-nt  <;f  the  rcVfiiiif!*.  Uith  wliich  hif«t  |Mtwer«  he  gnin^  by  hisi  c«>ntirmation.  an*! 
'I*  of  opinion  thiit  the  bi!«hop'i4  jurisdiction,  a;*  t<»  ministerial  n«^M.  «*onimen(^fii  on 

tton.     Palm.  47-^.  47').     The  binhcip  oamtH' rates  chun*he4,  onluiiks.  aUmitA,  and 
eft  prii*<»t<i:   riintiriii«.  »>ii>i|M*ndrt.  ex<Ntinmunicat*><4,  gnintx  Iit*en>4's  fi»r  marriagi*. 
prolmtfM  of  wili<«.  Ac.     To.  Ijtt.  *M'k    *2  Uoll.  Ab.  £{0.     iN>w««r»  and  dutien  invtvteil 
»|i"  in  ap|Miinting  cunites,  JU\  by  57  Uih>.  III.  c.  W. — ^'hittt. 
iib*4  his  «'huncell<»r.  the  bishop  has  his  art'htleai'on,  t|«iiii  and  chapter,  and  vicar* 

!•!  B^i«t  him.     Kvt'rr  binhop  may  retain  four  chuplaim.    21  Hen.  VIII.  o.  13.  s. 

HlJ*.  c.    I. — 4*HITTr. 

a  vt'ry  b'arn«sl  iii»ce.  containing  a  full  histor>'  of  th^  0l«N*tinn,  prtNientation.  or 
n  to  fii-An«'ri«*s.  by  Mr.  Ifargrave.  in  <.4>.  Ijtt.  'J5. — 4?HSi!tTiAX. 
'    n«-w  <li'aneri4*s  and  chaiiterw  to  old    bishopri«')i  are  eight. — vii..  Canterbury. 
h.  Winchester,  Ihirham,  Llj,  RocheHt«r»  Won.^*«ter.  and  Carliitle :  and  Hve 
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prt'bendaricB,  arc  sometiincH  appointed  by  tho  king,  sometimcB  by  the  budiop, 
and  boMiutimeH  elected  by  each  other." 

Tho  (lean  and  clui])tor  are,  as  was  before  observed,  tho  nominal  electors  of  a 
bishop.  The  bisliop  is  their  ordinary'*  and  immediate  superior;  and  hai^,  gene- 
rally Hpeakiu^,  the  power  of  visiting  them,  and  correcting  their  exee^Mfv  and 
enormities.  They  had  also  a  check  on  the  bishop  at  common  law  ;  for  till  the 
statute  H'2  Hen.  VlII.  c.  28,  his  grant  or  lease  would  not  have  bound  Lis  aucit*- 
sors,  unless  ct)ntirmed  by  the  dean  and  chapter.(A) 

Deaneries  and  prebends  may  become  void,  like  a  bishopric,  by  death,  by  de- 
privation, or  by  resignation  to  either  the  king  or  the  bishop.(i)  AliK>  I  may  hen 
mention,  once  for  ail,  that  if  a  dean,  prebendary,  or  other  8piritual  jM^non  fct 
made  a  bishop,  all  the  ))referments  of  which  he  was  l»eforo  p088ew»ed  are  void', 
and  the  king  may  present  to  them  in  right  of  his  prerogative  royal.  But  tliej 
are  not  void  by  the  election,  but  only  by  the  consideration. (j) 

III.  An  arch<leacon  hath  an  ecclesiastical  jurisdiction,  immediately  Bubonliaatc 
to  the  bishop,  throughout  the  whole  of  his  diocese,  or  in  Momo  jmrticuhir  part 
of  it."  He  is  usually  appointed  by  the  bisho])  himself;  and  hath  a  kind  of  epia- 
copal  authority,  originally  derived  I'rom  the  bishop,  but  now  independent  and 
distinct  from  his.(A')''^  He  therefore  visits  the  clergy ;  and  has  his  eepamte  oout 
i'or  ])unishment  of  offendei's  by  spiritual  censures,  and  for  hearing  all  other  caoM 
of  ecclesiastical  cognizance. 

IV.  The  rural  deans  are  very  ancient  officers  of  the  church//)  but  alnoM 
grown  out  of  use  ;  though  their  deaneries  still  subsist  as  an  ecclesiatttical  diviwa 
^o^(-l     of  the  diocese,  or  archdeaconr\\     They  seem  to  have  been  deputia 

J  of  the  *bishoj>,  planted  all  round  his  diocese,  the  better  to  inspect  tk 
conduct  of  the  parochial  clergy,  to  inquire  into  and  report  dilapidations,  aDdU 
examine  the  candidates  for  confirmation;  and  armed,  in  minuter  matters, 
an  inierior  degree  of  judicial  and  coercive  authority.(m)'* 

(*)  Cn.  l.itt.  103.  (*)  1  Dura,  Ecrl  Uw,  6R,  m. 

(ti  I'loHil.  4:iS.  (ii  Kennrf,  I'air.  Antiq.  COX 

.. >i  Hi...  .1'  r.  t.  I'rfMfufiitffm.  X  rtl.    Cn*.  Kli».  542.  790.  2         (->GIU.  C«d.  »72,  IMO. 
KoII.  .\l>r.  V,o±    4  M.Mi.  2iN).    S;ilk.  l-'iT. 


liir^hoprics.  with    iirw  dfanories    and    cliaptrrs    annexed,   were  created. — viz.,  P«ffl»' 
borough,  (.'hestor.  (iloucester.  Hrist^tl.  and  Oxfonl.    Harg.  Co.  Litt.  95,  n.  3. — CnitifTiiv. 

"  A  dean  who  is  snh^ly  sei/i'd  of  a  <li.stinet  possession  hath  an  ab(«ohite  tee  in  himv 
well  ns  a  bishop.  I  Inst.  VI^k  A  doan<>ry  is  a  spiritual  promotion  and  not  a  temiMffil 
one.  though  the  rl«*an  lie  ai)pnint('d  )>y  the  kin^;;  and  the  dean  and  chapter  mar  W ii 
]>art  s«M>ular  and  p;irt  n^LMilar.  Palm.  r)(N).  As  a  deanery  is  a  npiritunl  dignity,  a  ■■ 
cannot  In*  a  dt-an  and  pn'l»«'ndar\'  in  the  same  church.    Pyor,  273. — Chittt. 

'"The  bisliop  is  pMirrally  called  the  onIiiiar>*:  l)ut  M<*  orr/i  itary  has  a  nxire  exi 
*'i^nitication.  as  it  inrUjih**:  «'v«»n'  «H'i'li»siastical  ju<lpe  who  lui:*  tho  re^lar  on/i 
dit*tir>n  imli'pendcnt  (if  another.    I  Biiin's  Ya*.  L.  l!*i.   Co.  Litt.  344. — (."uBinriiix. 

"  If  an  archdt'aconry  ))^  in  th*^  ^ift  of  a  layman,  the  |uitrnn  preM^ntn  to  the  l»i#hon. 
in.stituTt*<<  in  likt>  manner  as  to  another  ))enetico.  and  then  the  dean  and  chapter  ii 
him  :  that  i.s,  afttT  sonn'  cen'nionics.  place  him  in  a  stall  in  the  cathedral  church  to 
h«»  liflonp*.  whcrehy  In-  is  said  u*  have  a  place  in  the  choir.    \Vat«.  c.  15. 

]i(>fori>  an'li«h>a4'<ins  are  ailnntt«*d  an<l  inducttni,  hv  stnt.  13  &  14  Car.  II.  c.  4.  thevMf 
(o  read  the  <'onini'>n-praycr.  and  dcchnv  th«*ir  as>cnt  thereto  an  other  pervon^  admittei 
to  ecclesiastical  l)i'nelirM<s.  and  they  nuist  sii)iscril>e  the  same  hefore  tli^  ordinarr:  Wt 
thev  are  n(^>t  ohlijLTcd.  hv  l.'(  Kliz.  c.  12,  to  fiubscnl)e  and  read  tho  thirty-nine 
Wats.  c.  ir>. 

An  arclnh^aron  is  a  niinisterinl  oflicer.  and  cannot  refu^  to  ffwear  a  chaivli-«ardB 
ehM'ted  l>y  the  parish.    Lord  Kayni.  1.'>S.    The  King  r«.  Bisuhop  Winchester,  K.  K  T.T. 

ISjri.— <'lilTTV. 

^Wliere  tlic  arrhd«'acon  hath  a  peculiar  jurisdiction,  he  is  totally  exempt  fron  Iki 
powcT  of  tilt'  hisliop.  and  th<*  bishitp  cannot  enter  there  and  hold  court;  and  in  rach 
if  the  iKirty  wlio  lives  with  the  prn'uliar  he  sued  in  tho  bishop's  court,  a  prdhibitioa 
Ih«  pMntrnl :  but  if  th«>  ar<*hd<'acon  hath  not  n  ]»eculiar.  then  the  biahop  and  he 
cimcurrent  jurisdiction,  itnd  the  party  may  commence  his  Huit  either  in  Uie 
or  the  bishop's  court.     Lord  Haym.  l-.'i. — C*iiittv. 

■'"  liut  this  office,  tlrrnhus  rurnftx,  i>  wholly  extin^uishtvl,  if  it  ever  had 
pnd  now  the  archdeacon  and  chancelliu*  of  the  diocese  execute  the 
attached  to  it.    See  1  NeU.  Abr.  6«Ki-i>07. — C'iiitty.  •  ii 
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i«*  noxt.  mnd  indcHHl  tlio  miomI  ntimemuB,  onlcr  of  men  in  the  Ry<(tem  of 
airal  fHiliiy,  an>  tlu'  ]>urMonM  iui<l  vieurn  of  churchon :  in  treating  of  whom 
ir>t  murk  out  tin*  (liMinrtii)n  hotweon  them;  nhail  next  ohsen-e  tlic  me- 
which  ono  may  U><*ninc  u  piirHoii  or  virnr ;  slitill  then  briefly  touch  uiion 
:ht«  an«l  «luti«*N;  an'!  Hhall,  luKtly,  nhow  how  one  may  eeam^  to  Im;  either. 
'^i»n,  prr<'m*t  rrrUttur,  in  one  that  hath  full  ])OHHi*HHion  of  all  the  ri<^hts  of  a 
J  i-hun-h.     ilc  i**  <':illr«l  parson. /Mrxomf.  heeauMe  hy  hiH  pernon  the  church, 

•  an  ihvi*«iMo  ImmIv.  i^  n*pn*si*nte(l ;  and  he  Ih  in  himnelf  a  InKly  corpo- 
«>nli*r  to  pn>ti*<'t  aini  dct'fnfl  the  ri;;litrt  of  the  church,  which  he  |K*r- 
hy  a  ]K-rp<*tu:il  >ui'Ci'?«Hioii.i /i )     lie  iH  twjmetimeM  called  the  ri*ctor,  or 

r,  id"  till'  <'liun-li :  hut  the  ap|»elhition  of  fninfon,  however  it  may  Ih»  de- 
1  by  taniiliar.  clown i-li.  and  iiidiHcriminate  use,  iH  the  moHt  legal,  moHt 
il.  afnl  nio»t  honoiinihhM it h*  that  a  parish  priest  can  enjoy ;  lie<*ause  such 
r  K-lwani  <'<iki'  oh«ii»rves,  and  he  only,  is  said  vicnn  st'U  jttrsomtm  rrrlettitv 
\  p:ii-^«>n  huN  ihiriMLr  hi^^  life,  the  freehold  in  hiniHelf  of  the  iiarMimage 
i«*  ^li-hi*.  the  titlif^,  and  other  (lues.  But  thcHi^  are  NometimeH  uppr*^ 
that  !*>  to  .«ay.  tin*  In'Mctitv  Im  jH*riK*tually  annexed  to  Home  >pintual  cor- 
.ridit'r  -olcor  airiri*«'i::itr,  U'ing  the  patnin  of  the  living;  which  the  law 
<*«pi:illy  capable  oi'  providing  lor  the  H4'r\'ice  of  the  church,  as  any  single 
rleriTx  man.  Tlii'*  nuiirivance  Hcenis  to  have  sprung  from  the  poli<'y  <»f 
:i«ti<-  iirdcr^,  whu  have  never  U'cn  deficient  in  subtle  iiiventiinis  tor  the 
i»f  their  own  |Hi\ver  and  emoluments.  At  the  first  establi**hinent  of 
.1  eh-riry.  the  tithe-  of  the  pari«<li  wort*  distributed  in  a  fourfold  division  : 
the  um*  <if  the  bi*«hop ;  another,  for  maintaining  *the  fabric  of  r%-\^' 
t\\ ;  a  thinl.  for  the  piM>r;  and  the  fourth,  to  pn/vide  tor  the  in-     ^ 

When  the  see.-  of  the  bi^hf»|M4  became  ofherwis*'  amply  eiiflow«Hi.  they 
ohibited  fn ini  deniandiii:;  their  u^ual  share  of  thcM*  tithes,  and  the  di- 
A^  intii  three  i»arts  i»idv.  And  hence  it  wa^  inferred  l»v  tin*  monasteries, 
lail  part  was  ^utlicient  tor  the  ottieiatini;  prie*«t  ;  and  that  the  remainder 
til   in-  :ippli«*d  tfi  the  um*  of  their  own  tniternitii'M.  i  tin*  endowment  of 

.1 .-trui'tl   til  In*  a  Wiirk  of  the   m"^t   exalted   piety,  •  -iiljiM-t    to  tin* 

•I    r«  p:ur:nLr  lh«'  cliureh  and  pnividin;;  for  its  con*»tant   supply.     AiMi 

•    .  \  l,._r;^,.,|  ;ii,,|  l»itiii;lit.  for  ina-^-e^*  aiiil  obit-,  and  -iMiietJine-  even  for 

\\\\  ri.i-  :i<lv<iw<*<iiiH  within  tlu'ir  reach,  and   then  a|»|»n>pri;il«-<t   tin'  Immh*- 

\\i*   u-i'  i»t"  their  mwm  e.irporatinn.     Hut.  in  order  t«i  eiinipleti-  -Meh  appro. 

elT«    t'ially.  the  kinij-  li«'ense,  and  ciMi-ent  of  the  bi-hop,  niu-t  tir-t  be 

..   Im  .  all-    b'ltli   the  kini:  and  th«'  bi-inip  niay  >onie  time  or  iither  have 

'--t.  b\   lap-e.  in  the   presentation  t<»  the  beiieliee  ;   which  call  never  hap- 

be  appn>priateil  to  the  ii-e  ot' a  corporation,  which  never  <lies:  and  al*M» 

the  Kiw  reiM*-«es  a  c(»nti>lenci>  in  them,  that  tht>v  will  not  <*on«it'nt  to  any 

at  -Ijiill  l»e  ti»  the  preii|ilie«<  nf  the  elnirch.      The  <'oiisent  of  the   patnui 

n  e«*«.-.;irily  imj'lied.  beearisr,  as  wa«*  before*  ob-i-rved,  th«'  appn»]»riation 

ri_:lri.iil\   Mia-le  tn  intiie.  but  to  such  spiritual  c(»rporation,  a-  i-  aUo  the 

•t   tin-  eliun  h  ;  the  ulmle   beiii*;  indeed   nothing  else,  but  an  allowance 

patr*rf»  u*  retain  the  tit  lie-  and  glebe  in  their  own  hands,  witliout  pn*- 

afiv  <  li  rk,  thiv  th»-in-el\es  undertakin*;  to  provide  for  the  M'r\*i<'e  of  ih«' 

Wh'ii   tip-  :ippri<]iriatioit  i-  thu-  niadt*.  the  appropriators  and  their 

p.  :ir«-  jMTpitiia!  |»ai--'»n*»  •>f  the  chnnh  :  and  must  sue  and  be  sued,  in  all 

•  ■«'ii«  err.iii^  the  riirht-  «»t*  the  «hureh.  by  the  name  of  parsons. ■  y.; 
ippr'<]iriat i-iii   may  be  -i'Ven*d.  antl  the  ehurch   U'CtUiie  disappropriate. 
-  :  a-,  rir-l.  it   tin-  patpin  or  appn>priator  j>re-ents  a  4"lerk.  who     r«r.»y,» 

ited  att'l  indiii'i«d  'i«itlie  ]iar>M»nai;e :  tor  the  ineumlK'Ht  so  in-     ^ 
aiel  iiiduete«l  is  to  all   inieiits  aiid  purpo-es  complete  parsi»n  :  and  the 
aii<*n.  iHMfM'  tinee  si-vered,  can  never  Ik*  reunited  ai^aiii.  unle-s  bv  a  rt» 
of"  the  sani«*  siilenmiticHj  Y I     And,  when  the  ch'rk,  so  presented,''  i'i  di«i- 

•"  n.«.i  4'«>.'<«».  (ff- Co  ijtt. M. 

nJitor  mne«>iTMi  that  lh«*rp  is  no  nuthnrity  or  reftnon  to  iiu|»|iom«  that  the*  iip|»r»- 
in  tiiiu  create  a  ftinvcure '  rector.     But  if  xYk%  mppropriAtor  or  im|iri>pri«tor 

2V7 
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tinct  fVom  tho  vicar,  the  roctory  thus  vosted  in  him  becomes  what  »  called  a 
sinecure  :^  becauHo  he  hath  no  euro  of  souls,  having  a  vicar  under  him  to  whom 
tliat  euro  is  eommitted.(r)  Also,  if  the  corporation  which  has  the  approprialiot 
is  dissolved,  tho  parsOnage  becomes  disappropriate  at  common  law;  because  tht 
per]>etuity  of  person  is  goikc,  which  is  necessary  to  support  the  appropriation. 
In  this  manner,  and  subject  to  these  conditions,  may  appropriations  be  made 
at  this  day:'*  and  thus  were  most,  if  not  all,  of  the  appropnationa  at  pn»ent 
existing  originally  made;  being  annexed  to  bishoprics,  prebends,  religion 
houses,  nay,  even  to  nunneries,  and  certain  military  orders,  all  of  which  wm 
spiritual  corporations.  At  the  dissolution  of  monasteries  by  statutes  27  Hea. 
\  III.  c.  28,  and  81  Hen.  YIII.  c.  18,  the  appropriations  of  the  several  parBonaM 
which  belonged  to  those  respective  religious  houses,  (amounting  to  more  taia 
one-third  of  all  the  parishes  in  England, )(«s)  would  have  been  by  the  rules  of  Iht 
common  law^  disappropriated,  had  not  a  clause  in  those  statutes  intervened,  to 
give  them  to  the  kmg  in  as  ample  a  manner  as  the  abbots,  &c.  formerly  held  tkc 
same,  at  tho  time  of  their  dissolution.  This,  though  pcrha]>8  scarcely  delenHUe, 
was  not  without  example ;  for  the  same  was  done  in  former  rei|^s,  when  the 
alien  priories,  that  is,  such  as  were  tilled  by  foreigners  only,  were  dissolved  and 
given  to  tho  crown.(f )  And  from  these  two  roots Imve  sprung  all  the  lay  appro- 
priations or  secular  parsonages,  which  we  now  sec  in  the  kingdom ;  they  banag 
been  afterwards  granted  out  from  time  to  time  by  the  crown.(if) 
*^R7 1  *Thcse  appropriating  cor})orations,  or  religious  houses,  were  wont  to 
^  depute  one  of  their  own  body  to  perform  divine  ser\'ice,  and  adminklcr 
the  sacraments,  in  those  parishes  of  which  the  society  was  thus  the  panoa. 
This  officiating  minister  was  in  reality  no  more  than  a  curate,  deputy,  or  Tice* 
gerent  of  the  appro})riator,  and  therefore  called  vicarius,  or  vicar.  His  stipend 
was  at  the  discretion  of  the  appropriator,  who  was  however  bound  of  comnoi 
right  to  find  somebody,  qui  illi  de  temporalibus,  episcopo  de  spiritualibus^  dthitA  n- 
spon<lt're.{ic)^  But  this  was  done  in  so  scandalous  a  manner,  and  the  pansha 
suffered  so  much  by  the  neglect  of  the  appropriators,  that  the  legislature  wti 

(")  Pinocnrrfl  might  also  be  created  by  other  mettna.  2  Bum'i  (»)  Sir  U.  SpelBmn  (of  Tithca,  c.  29)  wan  th«a  ■•  HV 

lurcL  Liiw,  .^7.  cnlltrd  impn^atJuiu^  M  b«im  impivpulg  Im  ifct  >■>< 

(•;  H«-ld.  KfTiew  of  Tith.  c.  9.    Spelm.  Apology,  35.  Uymrn. 

< ')  -J  I uat.  684.  x*)  Md.  Tlth.  c.  xL  1. 

Khould,  either  by  dcsijin  or  mintake,  prcRont  his  clerk  to  the  parsonage,  it  is  hdd  tkit 
the  vicura>!e  will  ever  afterwards  be  ctissolved,  and  the  incumb«nt  will  be  entitled  to  afl 
the  titho»  and  duoH  of  the  church  as  rector.     Wats.  c.  17.    2  R.  Ab.  338. — Cbbutuii. 

"  Wherever  a  rector  and  vicar  are  presented  and  instituted  to  the  nine  benefios,  thi 
rector  is  excu.sed  all  duty,  and  has  what  is  properly  called  a  sinecure.  But  where  ikm 
is  only  one  incumbent,  the  Ix'neiice  is  not  in  law  a  ninecure,  though  there  tboold  bi 
neitht^r  a  church  nor  any  inhabitants  within  the  parish. — Chkistiaic. 

^*  It  surely  may  be  questioned  whether  such  a  power  any  longer  exists:  it  oaaBOl  bi 
su])j)oscd  tliat«  at  this  day,  tlie  inhabitants  of  a  jiarish,  who  had  been  aocnatoned  to  pif 
their  tithes  to  tlicir  officiating  minister,  could  be  compelled  to  transfer  than  tosa•^ 
clesiustieal  cor]ioration,  to  which  they  might  )H*rhap8  be  ]>erfect  Rtrangers.  Approm^ 
tions  are  said  to  have  originated  from  an  opinion  inculcated  br  the  monks,  that  trtte 
and  oblations,  though  payable  to  some  church,  yet  were  an  arbitraiy  disporitioB  of  the 
donor.  w)io  might  give  them,  as  tho  reward  of  religious  service  done  to  lum,  to  say  s^ 
son  whatever  from  whom  he  re<>eived  that  service.  1  Burn's  £c.  L.  63.  And  till  dl^ 
had  got  complete  possession  of  the  revenues  of  the  church,  they  spared  no  paiiMlOPi* 
commend  tliemselves  as  the  most  deserving  objects  of  tho  gratitude  and  benefscCioa of 
the  i»aris}i.  Tliere  probably  have  been  no  new  a])propriation8  since  the  dissolatioB of 
monasteries. — Christian. 

^A  vicar  (qui  vortn  a/trriujt  perit)  was  a  name  not  known  till  the  reign  of  Heaiytki 
Thir<l,  before  which  the  rector  provided  a  curate,  and  maintained  him  bj  an  arialmv 
stii»eml.  S<>ld.  c.  12,  s.  1.  1  Hen.  Hla.  423.  Cro.  Jac.  518.  Besides  the  prorMoa  fo 
the  vicarage,  by  way  of  charge  issuing  out  of  a  religious  house,  there  were  ttio  alh« 
mo<l«^  by  which  it  might  l^e  endowed,  first,  with  lands  by  way  of  agreement ;  seeoa^fi 
with  a  parcel  of  the  parsonage,  generally  the  small,  and  sometimes  partici^ar  psiliv 
the  great  tithes.  Gwillim,  UKH).  The  vicarage  being  thus  derived  out  of  the  jsiiWMt 
no  tithes  can,  de  jure,  l>elong  to  tho  vicar  except  that  portion  which  is  desciibed  ia  b 
endowment,  or  what  his  predecessors  have  immoniorially  enjoyed. 
Tithes,  11.— CuiTTT. 
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i^itrfomi  modm         Dirlyit  byi    ^^15        ILo.6,tlial 

ipvfiUaoBS  of  el  1  t     dk  i  m     n,      proportion 

•  of  the  ehnrcii,  m  eompetent  vo     lo  oe  i        ih-^     i  :  the  pooi 

%  MiiMlly;  mnd  that  Uie  Tie         >  shall  no  f  .It 

jmntk  were  flre^ aently  etiifore     «^t  >  want      oit 

M  bjr  withholding  those  alms^     r  whicn,  i      >]      i         i 
r  titnes  was  originally  impose   :  i      .  t  itl  .u  una      » a 

lo  be  distribatMi  among  the  ,  as  ii     mmi 

the  Tiear.  Bat  he,  beinijp  liab  w  do  i  jvi  at  tne  measure  ok  uie 
ir«  was  not  likely  to  insist  too  riffidly  on  the  legal  saSeiener  of  the 
sd  therefore,  by  statute  4  Hen.  lY.  o.  12,  it  is  oruined,  thai  tne  Ticar 
mmlar  person,  not  a  member  of  any  religions  house ;  that  he  shall  be 
vtaal,  not  remorable  at  the  oaprioe  of  Uie  monastery;  and  that  he 
aonioally  instituted  and  inducted,  and  be  sufficiently  endowed,  at  the 
li  the  ordinarv,  for  these  three  express  purposes,  to  do  diTine  serrice, 
he  people,  and  to  keep  hospitality.*  The  endowments  in  oonsequettce 
atutes  nave  usually  been  by  a  pcnrtion  of  the  glebe,  or  land,  belonging 
lonage,  and  a  particular  sfaiare  of  the  tithes,  which  the  impropriators 
3st  troublesome  to  collect,  and  which  are  Hherefbre  generally  r^mag 
r  or  small  tithes ;  the  greater,  or  predial,  tithes  being  still  re-  ^ 
heir  own  use.  But  one  and  the  same  rule  was  not  obserred  in  the 
t  of  all  Ticarsges.  Hence  some  are  more  liberally,  and  some  mors 
Bdowed :  and  hence  the  tithes  of  man^  things,  as  wood  in  partioulari 
e  parishes  rectorial,  and  in  some  yicanal,  titnes. 
inetion  therefore  of  a  parson  and  Ticar  is  this:  the  parson  has  fi>r  the 
the  whole  right  to  all  the  eoclesiasUcal  dues  in  his  parish;  but  a  Ticar 
lly  an  appropriator  OTcr  him,  entitled  to  the  best  part  of  the  proflte, 
le  is  in  effect  perpetual  curate,  with  a  standing  salary.*  Though  in 
m  the  Ticarags  has  been  considerably  augmented  m  a  large  share 
It  tithes;  which  augmentations  were  ^^reaUy  assisted  by  the  statute 
.  c.  8,  enacted  ii^  favour  of  poor  vicars  and  curates,  which  ren- 
I  temporary  augmentations,  when  made  by  the  appropriatorS|  per- 

bii  set  wa  msy  date  the  origin  of  the  present  Ticsnigee ;  for  before  thif  time 
IS  nothing  more  tlian  a  temporary  curate,  and  when  the  church  was  appio- 

monattery,  ha  waa  canerally  one  of  their  own  body,  that  is,  one  of  the  re||tt> 
for  tha  monki  who  lirad  9ee*mtUim  reg^lat  of  their  respectiTe  houses  or  soci^ 
laaominatad  regular  clergy,  in  contradistinction  to  the  parochial  dergy. 
Bad  their  ministry  in  the  world  m  sem/o,  and  who  from  thence  were  called 
gy.  All  the  tithes  or  dues  of  the  church  of  common  ri^t  bekmg  to  the 
» the  appropriator  or  impropriator,  who  hare  the  same  rints  as  the  reolor; 
sr  is  entitled  only  to  that  |>ortion  which  is  expressed  in  bis  endowment*  er 
ledeoessors  hare  immemorially  er\joyed  hv  prescription,  whioh  is  eouindent 
r  endowment.  And  where  there  is  an  enaowment  ne  may  reoorer  sil  thai  is 
i  it ;  and  he  may  still  retain  what  he  and  his  predecessors  have  ei\{oyed  by 
u  though  not  expressed  in  it ;  for  such  a  prcMription  amounts  to  eridence 
Bonststent  endowment.  These  endowments  freauently  invest  the  vicar  with 
f  the  great  tithes :  therefore  the  words  rectorial  and  vicarial  tithes  have  no 
lifioation.  But  great  and  small  tithes  are  technical  terms,  and  which  are,  or 
,  accurately  defined  and  distinguished  by  the  law.^^aaisxiAii. 

from  what  has  been  advanced  in  the  preceding  page  and  note,  must  neces- 
an  appropriator  over  him.  or  a  sinecure  rector,  who  in  some  books  is  con- 
called  an  appropriator.  Of  benefices,  some  have  never  been  appropriate'! :  con- 
D  those  there  can  be  no  ricar,  and  the  incumbent  is  rector,  and  entitled  to  all 
'  the  church.  8ome  were  appropriated  to  secular  ecclesiartical  corporations, 
opriations  still  exist,  except  perhaps  some  few  which  may  have  been  die* 
ers  were  appropriated  to  the  nouses  of  the  regular  clergy ;  all  which  appro> 
i  the  dissolntion  of  monasteries,  were  traasferrad  lo  the  crown,  and  in  the 
le  khig  or  his  grantees  are  now  called  impropriations;  but  in  soose  appro- 
auhes  no  perpetual  vicar  has  ever  been  enoewed;  in  that  esse  the  oUnisnng 
inointed  DV  the  appropijator,  and  is  called  a  perpetoal  enrale.«OBsifnAii. 
year  UM,  by  slat.  6  4  7  WilL  IV.  o.  71.  followed  I7  various  others,  a  great 
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The  method  of  boooinin^  a  parson  or  vicar  is  much  the  same.  To  brith  there 
are  four  requinitoH  noeossary;  holy  orders,  proHcntation,  inKtituliou.  and  induc- 
tion. The  method  of  conforrinpj  holy  ordoi-s  of  deacon  and  priest  aoeording  10 
the  liturgy  and  eanonH,(.r)  is  foreign  to  the  purpose  of  these  commentarioh;  any 
further  tlian  as  they  are  neeessaiy  requisites  to  make  a  compleie  |iarsuD  or 
vicar,  liy  common  law,  a  deacon  of  any  age  might  bo  instituted  and  intlacted 
to  a  parsonage  or  vicarage;  but  it  was  ordained  by  statute  18  Eliz.  o.  \'l,  tlial 
no  peitjon  under  twonty-thi'ee  years  of  age,  and  in  deacon's  orders,  should  1* 
presented  to  any  beni'tico  with  cure;  and  if  ho  wore  not  ordained  priest  within 
one  year  atler  his  induction,  ho  should  be  ipso  facto  deprived:  and  now,  by 
statute  18  &  14  Car.  II.  c.  4,  no  person  is  capable  to  be  admitted  to  any  beiMv 
tico,  unless  he  hath  been  tiixt  onlained  a  priest;^  and  then  he  is.  in  ibe 
language  of  the  law,  a  clerk  in  orders.  But  if  he  obtains  orders,  or  a  license 
^ooQi  *to  preach,  by  money  or  cormpt  practices,  (which  seems  to  Ik?  the  trie, 
-1  though  not  the  common,  notion  of  simony,)  the  person  givini;  eock 
orders  Ibrfeits(y)  40/.,  and  the  ])orson  receiving  10/.,  and  is  incapable  of  inr 
ecclesiastical  prcfennent  for  seven  years  allerwards. 

Any  clerk  may  be  presentod(^)  to  a  parsonage  or  vicarage;  that  i*.  the 
patron  to  whom  the  auvowson  of  the  church  belongs,  may  offer  his  clerk  to 
the  bishop  of  the  diocese  to  bo  instituted.  Of  advowsons,  or  the  right  vt'  ppp. 
sent  at  ion,  being  a  species  of  private  ]>r()j)erty,  we  shall  tind  a  more  convenieni 
place  to  treat  in  the  second  ])art  of  these  commentaries.  But  when  a  clerk  it 
presented,  the  bisho]»  may  refuse  him  upon  many  accounts.  As,  1.  It'  tlir 
patron  is  cxcommunicatc<l,  and  remains  in  contenijit  forty  days. (</ )  Ur. llf 
the  clerk  be  unfit :(/>)  which  unfitness  is  of  several  kinds.  First,  with  recard 
to  his  person;  as  if  he  be  a  bastanl,  an  outlaw,  an  excommunicate,  an  alien, 
under  age,  or  the  like.(r)  Next,  with  regard  to  his  faith  or  morals:  as  foruT 
particular  heresy,  or  vice  that  is  imthim  in  st';  but  if  the  bishop  alleges  only  ii 
generals,  as  that  he  is  srhii<maticus  invetrnitus,  or  objects  a  fault  that  is  iM/«a 
prohibitum  merely,  as  haunting  taverns,  ])Iaying  at  unlawful  games,  or  the  like; 
it  is  not  good  cause  of  refusal. (^/)  Or,  lastly,  the  clerk  may  Ih»  unlit  to  di»- 
charge  the  pastonil  olHce  for  want  of  learning.  '  In  any  of  which  cases  ikr 
bishop  may  refuse  the  clerk.  In  case  the  refusal  is  for  heresy,  schism.  inabiliiT 
of  learning,  or  other  matter  of  ecclesiastical  cognizance,  there  tlie  bishop  mwl 
give  notice  to  the  patron  of  such  his  cause  of  refusal,  who,  being  usually  a  kr- 
man,  is  not  supposed  to  have  knowledge  of  it,  else  he  cannot  present  by  lap!*; 
but,  if  the  cause  be  temporal,  there  he  is  not  bound  to  give  notice.(r) 
♦8001  *^*  '"^^  action  at  law  be  brought  by  the  patron  against  the  bishop  fiir 
-I  refusing  his  clerk,  the  bisho])  must  assign  tlie  cause.  If  the  cause  be  of 
a  tem])onil  nature,  and  the  fact  admitted,  (as,  for  instan(*e,  outlawr}',)  tkr 
judges  of  the  king's  eourts  must  determine  its  validity,  or  whether  it  l*  irf 
ti<'ient  causii  of  refusal;  but,  if  the  fact  be  denie<l,  it  must  be  determined  fcy 
a  jun".  IV  the  cause  be  of  a  spiritual  nature,  (as  heresy,  particularly  alleged.) 
the  fact,  if  denied,  shall  also  be  determined  by  a  jury;  and,  if  the  fact  I*  ad- 
mitted or  found,  the  court,  U])on  consultation  and  advice  of  learned  diriiMi; 
shall  decide  its  sutriciency.(^^3     ^^  ^^^^  cause  be  waut  of  learning,  the  bishop 

(')  fk^  2  Rnm.  Feci.  I^w,  103.  <')  2  Rnll.  Abr.  358.    S  InL  CS2.    Sut.  3  Uc.  IL  C&  T 

(V)  stMt.  m  Liix.  c.  (i.  hw.  i\.  c.  i;e. 

(')  A  I:iyiii»u  iii:ij  hIoo  In'  {in'M-ntHl;  liiit  \w  must  tuke         {;*)'>  Hvp.  r»^. 
piifWt*R  onli-n*  tM'fnre  Imm  iuIuumkiq.    1  Burn,  "IW.  («i  2  1ii«t.  fKL 

(•I  2  Koll.  A  It.  :t.S5.  {1,2  IwU  UU. 


iliuiv.  L.  i:(,  c.  20. 


chan>!<'  waj<  effoot<'d  in  xho.  law  of  tithes,  wliieh  the  legislature  oonsiderod  to  stand  oat 
moHt  untiiitisliutorv  fcx»tin;;. — to  be  unjust,  vexations,  and  irritating  alike  to  the  titW 
owner  and  the  titht'-Ttnycr.  Titlu>s  were  then  e^inmuited  into  a  rent-charge^  a4)ii*t^M 
the  average  ]>riec  of  corn  :  and  this  commutation  may  bo  either  volunlaiy  or  cooifat 
K<)r\'.  un<ler  the  huixTintcnilmco  and  by  the  agency  of  **The  Tithe<Coiiiiiii«ioiicif  of 
Knglnnd  and  Walt»»." — \V.\rrkn. 

^  By  canon  34,  no  one  tihall  be  admitted  to  the  ord«>r  of  a  deacon  till  he  be  twentr-lkiit 
vcarH  old :  and  hy  tliat  canon,  and  also  1>y  1:)  Kliz.  c.  V2,  no  one  can  take  the  ordKrcf  > 

jirieHt  tiU  hu  be  lull  foiur-und- twenty  years  old.    3  Bum's  £c.  L.  ZI^-^CmmMgruM^ 
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»t  r>|H*fity  in  what  point.**  tlic  clfrk  in  (K'ticirnt,  but  only  uUo^^o  that  ho  is 
il:  •/ ■  liir  \Uv  >l:iluic  H  Ivlw.  II.  Kt.  1.  c.  1«<,  iM  vxprt'^Mf  tliul  the  exunii- 
i>t'  the'  ii(ii«-<«.s  of'  u  pri'MMi  |>ivs('nti'<i  to  ji  honi'tii'o  iH'lon^s  to  the  ceclosi- 
ju'i^ir.  Hut.  hi'i'jiusi*  it  Won  ill  Ik*  iiii^Tiitory  in  thin  cum;  to  (h^nmn^l  the 
«'!'  ivliisul  liiini  the  ordinurv,  if  ihc  ]»:iti*oh  woiv  bountl  to  uhi<le  hy  hiH 
illation,  ^\ho  has  uln'ady  prononnct'tl  liis  i*lei*k  until;  thcrotoro,  il'  the 
nturn?*  tho  cU*rk  to  h«  minUA  .^ujHturnj*  in  iitrrfttunt,  the  conrt  Kimll  write 
mi'trt»|H»htun  to  r«*-cxainine  hiin»  and  oortity  hin  ipuiHticationrt;  which 
aU«  «•('  tlie  ari*hhiHho|)  is  tinal.(A; 
e  l*i>ho|>  hath  n(»  olijt'ctionH,  but  uilmits  tho  |»atrf>n'H  prc8cntation,  the 

•  aiiniittod  irt  next  to  l>o  institutiMl  hy  him,  which  in  a  kind  of  invoHtiture 
spiritual  part  of  the  U^ncticc:  tor  l»y  inntitution  the  cure  of  tho  houIh  of 
loll  !!«  coiiiniittod  to  the  charge  of  the  clerk.  When  a  vicar  irt  inHtituted, 
dt***  the  urtual  forms,  takes,  if  ri*quiix*d  hy  the  bishop,  an  oath  of  per- 
rcMdciKv;   for  the  maxim  of   law  is,  that  virnriws  non  haiKi  vicarium: 

tho  iioii.ri-sideiicc  (d*  the  appnniriators  was  the  cause  of  the  ]M»rpotual 
hmcnt  of  viraniices.  the  law  jiiu^*t«  it  ver^'  iinpn>|ier  for  them  to  defeat 
1  of  their  constitution,  and  by  ubsiMice  to  cn*atc  tho  very  miitchiefH 
lifv  were  ap]NMnt«'d  'to  ivme<ly:  especially  as,  if  any  pn>titH  are     rM»c|i 

*  tn»m  putting  in  a  curate  and  liviiiii:  at  a  distance  fn>m   the     ^ 

the  ajipn>priutor,  who  is  the  real  parson,  has  undoubtedly  the  ehler  title 
L  >\  hen  the  on li nary  is  also  the  {uitron,  and  omjWn  tho  liviii;^,  tho  pro- 
•n  aii'l  in*»titution  are  one  and  tho  same  act,  ainl  are  called  a  C4dhiti(»n  to 
iee.  Bv  in?*titwtioii  or  (*ollatio!i  the  chun*h  is  full,  so  that  there  can  be 
h  preHeiitati<»ii  till  another  vacancy,  at  least  in  the  case  of  a  cimimon 

but  the  church  is  not  full  a&;ainst  tho  kin^  till  i  ml  net  ion:  nay,  even 
rk  i^  instituted  UfNUi  tho  kin^'rt  pres<>ntation,  the  cmwn  may  n*voke  it 
iniinitlMii,  and  pn'sent  another  clerk. ii)  I'pon  institution,  also,  tho 
lay  enti*r  on  the  parsoiia;^e-lionse  and  ^lebe,  and  take  the  tithes;  but  he 
;:r.iiit  «ir  let  theiii.  or  brin^  an  a<'tioii  tor  them,  till  induction. 
I  tion  i-i  }MTr«*niied  by  a  mandate  tVom  tlie  bi*«hop  to  tli«>  arrhdeaeim, 
ii.iily  i'-*iie>  iMii  a  pr»'ee]»l  to  other  clerirymen  to  |N-rf(irni  it  lor  him.     It 

by  jiviiii;  the  rlerk  eorponil  possession  i>f  the  chundi,  as  by  boldini;  the 

tin-  i'ltir.  t"llinir  a  b»*ll.  or  the  like;  and  is  a  form  n'ljuired  by  law,  with 
[it  iTJv.'  a!l  the  parishioners  due  notice,  and  suMieient  <'ertainty  of  their 
hi-t«  r.  t«»  win  nil  their  tithes  arv  to  be  paid.  Thi>  therefore  is  the  in- 
%•  «•!*  the  t<-nip*>r.il  part  <»f  tho  benetice,  as  institution  is  of  the  spiritual. 
I*  II  a  <  Nik  i^  tliiix  pre<«enteil,  institutinl.  and  inducted  into  a  rectory,  ho 
.  and  iiMt  lMt<»n\  in  full  and  complete  |Missession,  and  is  called  in  law, 

tn>f>'r-  u  if. I.  or  par«*ini  imparsoiiee.{A') 

ri^'br-i  ..f  li  par-nii  »>r  viear.  in  his  tithe**  anti  ecclesiastical  dues,  fall  more 
V  Miib  r  t)i«'  MToiid  boiik  of  these  <*ommentaries:  and  an  to  his  duties, 
e  pr:n<  ij»ally  of  t-rrli-^iastieal  co^nizanci*;  those  only  ex«'epted  whii-h  art* 
'>!i  i..iu  Iv  statute.  Ami  those  are  indiHMl  so  numerous,  that  it  is  ini- 
.iM«-  to  rtiit«-  them  hen»  with  anv  tt^lenible  coneiseness  or  accurncv. 
I"  tin  in  we  may  rmiark.  as  they  'arise  in  tin'  pn>i:n*ss  of  t»ur  r«.>i|.> 
•^  ;  b'lt  Imp  the  n'-t  I  mu»»t   refer  mvself  to  such  authors  as  have     L   *  *  "* 

• 

•d  Tr-.-;iti^i  ^  t'.xjin'^^ly  u|Mm  this  subje<'t.i^»  I  shall  only  iust  mention  tho 
"I  !•.*;■  ifin*e,  U|hiii  the  supposition  of  whieli  the  law  d«»th  style  everv 
a!  ni!!ii-ter  an  iin-umbeiit.  }\\  statute  'Jl  Hen.  VIII.  c.  12,  |k*i*soiis  wil- 
•*.  iif.iii:  tbem-elves  tpuu  their  benefices,  tor  one  nnuith  to;^ether,  or  two 
in  Mte  year,  ineur  a  ]K>nalty  (d';V.  to  the  kini;,  and  T)/.  to  any  }K*rs4»n  that 
f  tor  the  s:ime,  ex<'ept  chaplainrt  to  the  kiiu;,  or  4»thei^  thert*in  men- 
m  tlurini;  their  attendaiu*o  in  the  household  of  8ueh  as  retain  them: 
'I  ext  t'pt.  n  f  all    headrt  of  houses,  mai^ist rates,  and   pndessors  in    tho 

^     3  I^*  312.  ••«'«  O.^r.  I>r.  llurn'a  K^Un.iUir.'i  |..iir.  aiiJ  th^  evtivr 

OZ  «>i|ilit>n«  ••f  thf  ''T'^ryvM  in**  i^tw.  f>aMt«ht,|  tinlxr  ih«  ■■OM 

n  M4  of  I>r.  W«tMin.  t>at  rrnnpiM  t>j  Mr  1*1 4rn,  m  lumrtrr. 

IL  »«i  ^-i  MmL  -j:>  llt-B.  \  ni.  r.  lA.    ;»  Ilea.  \  lllc  ». 

•r*  v»rT  vnwfnma,  h«l  th^r*  mxr  P>w  vhlrh  aa  (•)  ^Ut.  a»  ll««.  VIII.  c.  IX 
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universities,  and  all  Btudcnts  under  forty  years  of  age  residing  there,  bima  jUe, 
for  8tudy.  Lo^al  residence  is  not  only  in  the  parish,  but  also  in  the  parRonage- 
house,  if  there  r)e  one :  for  it  hath  been  re8olved,(o)  that  the  Btatnte  inten£d 
residence,  not  only  for  ser\'ing  the  cure,  and  for  hospitality;  but  alao  for  maia- 
taining  the  house,  that  the  successor  also  may  keep  hospitality  there:  and,  if 
there  be  no  parsonage-house,  it  hath  been  holden  that  the  incumbent  is  boiuMi 
to  hire  one,  m  the  same  or  some  neighbouring  parish,  to  answer  for  the  pur- 
poses of  residence.  For  the  more  efTectnal  promotion  of  which  important  anty 
among  the  parochial  clergy,  a  provision  is  made  by  the  statute  17  Geo.  IIL  c 
r)3,  for  raising  money  upon  ecclesiastical  benefices,  to  be  paid  off  by  annDallT 

'  decreasing  instalments,  and  to  be  expended  in  rebuilding  or  repairing  Um 
1  houses  belonging  to  such  benefices. 

We  have  seen  that  there  is  but  one  way  whereby  one  may  become  a  panon 

.  or  vicar :  there  are  many  ways  by  which  one  may  cease  to  be  bo.  1.  Bv  deatL 
2.  By  cession,  in  taking  another  benefice.  For,  by  statute  21  Hen.  Vlll.  &  13, 
if  any  one  having  a  benefice  of  8Z.  per  annum  or  upwards  (according  to  tk 
present  valuation  in  the  king's  books)( ;?)  accepts  any  other,  the  first  shall  be 
adjudged  void,  unless  he  obtains  a  dispensation,  which  no  one  is  entitled  to 
have,  l)ut  the  chaplains  of  the  king^  ancl  others  therein  mentioned,  the  bretkrei 
and  the  sons  of  lords  and  knights,  and  doctors  and  bachelors  of  divinitv  and 
law,*^  admitted  by  the  universities  of  this  realm.  And  a  vacancy  thus  made,  lor 
want  of  a  dispensation,  is  called  cession.**  3.  By  consecration }  for,  as  was  mea- 
*8931  ^^^"^  before,  when  a  clerk  is  promoted  to  a  bishopric,  all  his  other  *iv» 
^  ferments  are  void  the  instant  that  he  is  consecrated.  But  there  ii  a 
methoil,  by  the  favour  of  the  crown,  of  holding  such  livings  in  commendm, 
Commtnda,  or  ecclesia  eommendata,  is  a  living  commended  by  the  crown  to  tk 
care  of  a  clerk,  to  hold  till  a  proper  pastor  is  provided  for  it.  This  maybe 
temporary  for  one,  two,  or  three  years;  or  perpetual :  being  a  kind  of  dispena- 

(•)  6  Rf'p.  21.  ^)  Oou  Ow.  46«. 


''^The  numbor  of  tlie  chaplnins  of  the  king  and  royal  family,  who  may  have  ditpcnift- 
tion!4.  is  unlimited.  An  archbishop  may  have  eight,  a  duke  and  bishop  sax,  a  iiian|Bi 
and  carl  five,  a  viscount  four.  The  chancellor,  a  baron,  and  a  knight  of  tne  garter,  three; 
a  duchesH,  marchiont'stn,  countesH  and  baronesB,  being  widows,  two.  The  king's  treasonr, 
comptroller,  secretary',  dean  of  the  chapel,  almoner,  and  the  master  of  the  roilii,  two.  The 
chief  jurtt ice  of  King's  Ik'nch,  and  warden  of  cinque  ports,  one.  These  chaplaizn  onlj 
can  obtain  a  dispensation  und«*r  tlio  statute. 

If  one  person  has  two  or  more  of  these  titles  or  characters  united  in  himself,  he  en 
only  rotain  the  number  of  chaplains  limited  to  his  highest  degree;  and  if  a  nobl«iiiiB 
retain  his  full  number  of  c]ia]>lains.  no  one  of  them  can  be  discharged,  so  that  another 
sljall  be  appointe<l  in  his  room  during  his  life.  4  Co.  90.  The  king  ma^  present  hin  ovi 
chaplains,  i.r.  waiting  c]ia))lains  in  ordinary,  to  any  number  of  livings  in  the  gift  of  thf 
crown,  and  even  in  addition  to  what  they  hold  upon  the  presentation  of  a  sn^ect  wH^ 
out  dis}>ensation  ;  but  a  kind's  cha]>lain,  being  beneficed  by  the  king,  cannot  afterww^ 
take  a  living  from  a  subject,  but  by  a  dispensation  according  to  the  statute.  &  A 
1  Salk.  ir>l.— (.'hristiax. 

'*  The  wor<ls  of  tlie  statute  are,  **  all  doctors  and  bachelors  of  divinity,  doeton  rf 
laws,  and  liaclielnrs  of  thi*  law  rnnon."  Before  the  reformation,  degrees  were  as  frtqamt 
in  the  canon  law  as  in  the  civil  law.  Many  were  graduates  in  ntrwpie  jure,  or  tttnutquejmiL 
J.  U.  D.,  or  ji/ri".f  ufnn.^'pu'  J»-rfnr,  is  still  common  in  foreign  universities.  But  Henry  VXII., 
in  the  twenty-sevcntli  year  of  his  reign,  when  he  had  renounced  the  anthoritv  of  thi 
pope,  issued  a  man<late  ti>  the  nnivei-sity  of  Cambridge,  uf  nulla  Irtfabtr  palam  ft  pttiHet  iKtit 
inj'tre  rnnnnirt)  sire  pftitifirin,  yirr  afiyuis  ctijujtcunfpir'  rondititmig  homopradum  aiiguem  in  tfiidbdbi 
jvrut  pnntifirii  trusnp'mt.  nut  in  fin  inn  in  pojftmtm  promcveatur  qvons  modo,  Stat.  Acsd.  Out  Jt 
l:»7.  It  is  proliable  tliat.  at  the  same  time,  Oxford  received  a  similar  prohiUtioB,  sad 
that  degrees  in  canon  law  have  ever  since  been  (liscontinued  in  England.— CaaisnAl. 

'^  In  the  ease  of  a  re<(sif>ii  un<ler  the  statute,  the  churt^h  is  so  far  void  upon  institntiaa 
to  tlie  secoml  living,  that  thi»  patron  may  take  notice  of  it,  and  present  if  he  plevsf ; 
but  there  is  great  rea<^Mn  to  think  that  lapse  will  not  incur  from  tne  time  of  institotka 
against  the  imtron,  unles<  notice  be  given  him ;  but  la])se  will  incur  from  the  timsof 
induction  without  notice.    2  Wils.  2l>0.    3  Burr.  1504.— CnaiSTiA*. 


OF  PEBSONa 

id  the  wwcBney  of  the  Imng,  And  »  e»Ued  •  eommetnla  ntimen.^ 
10  %  eommmda  reemerty  whica  »  to  take  a  beneAoe  de  navOf  in  the 
a  gifty  or  the  gift  of  some  other  patron  ooneanting  to  the  tame;  and 
une  to  him  as  institution  and  induction  are  to  another  elerk.(9)  4. 
loo.  But  this  is  of  no  avail,  till  acH^pted  by  the  ordinary;  into 
Is  the  resignation  must  be  made.(r)^  6.  By  dqpriyation;  either, 
SBoe  dedaratory  in  the  ecolesiastioal  courts,  for  fit  and  sufldeiit 
red  by  the  common  law;  such  as  attainder 4>f  treason  or  folony,rf) 


in  of  other  in&mous  crime  in  the  kinff's  courts;  for  heresy,  tn- 
{Toes  immorality,  and  the  like:  or,  2<Uy,  in  pursuance  of  oiTers 
es,  which  declare  the  benefice  Toid,  for  some  non-fiHUwnce  or  neglect^ 
»  malfeasance  or  crime :  as,  for  simony ;(«)  fixr  maintaining  any  doc- 
igation  of  the  king's  supremacy,  or  of  the  thirty*nine  articles,  or  of 
^  common-prayer;(9^  for  ncf^ecting  after  insutution  to  rsftd  the 
articles  in  the  churcn,  or  make  the  dedarations  against  popetyt  or 
■uration-oath;(i0)  for  using  any  other  fiwm  of  praver  than  the 
the  church  of  England  ;(xj  or  for  absenting  himself  sixty  dajrs 
firom  a  benefice  belonging  to  a  popish  patrooi  to  which  the  dark 
ted  by  either  of  the  uniTerBities;(y)  in  all  whkh,  and  similar 
I  benefice  is  ipso  facto  Toid,  without  any  formal  sentence  of  d^ 

•ate  is  the  lowest  decree  in  the  church,  being  in  the  same  state  thai 
formeriv,  an  officiating  temporaiy  minister,  instead  of  the  proper 
Though  ^there  are  what  are  called  perpehuU  curacies,  r«oQ4 
e  tithes  are  appropriated,  and  no  vicarage  endowed,  (being  ^  ^^ 
urticuiar  reasonsCa)  exempted  fh>m  the  statute  of  Hen.  Iv.,)  but, 
eof,  such  perpetual  curate  is  appointed  by  the  appropriator.  With 
e  other  species  of  curates,  they  are  the  objects  of  some  particular 
lich  ordain,  that  such  as  serve  a  church  during  its  vacancy  shall  be 
tipend  as  the  ordinary  thinks  reasonable,  out  of  the  profits  of  the 
%  if  that  1h)  not  sufficient,  by  the  successor  within  fourteen  days 
ee  poMioMtion  :{b)  and  that,  if  any  rector  or  vicar  nominates  a  curate 
ar}'  to  be  liceni«ed  to  serve  the  cure  in  his  absence,  the  ordinary  shall 
ipend  under  hi8  hand  and  seal,  not  exceeding  50/.  per  aajuna,  nor 
D/.,  and  on  failure  of  payment  may  sequester  the  profits  of  thr 

(•)fi|iu.lllta.cl 

IfM.  (»>ito«.IW.MiM.e.ML 

>.  J«iik.310.  (•)  e  Krp.  SlSO. 

.  tt.  TvteL  M.  (•)  I  9mn*9  ked.  Uw,  MT. 

tSB.  c  C    IS  AttM,  f .  11  (»)  9ml  JI  Hm.  Till. «.  U. 

lli.clM4'i.    M1CUB.C.  11  (•)  Stat.  U  AaMk  fL  i  «.  11 
am.c.12.   UOtf.  ll.e.4.   lOm.  I.e.6. 

nmendmms  are  now  seldom  or  never  grsnted  to  sny  but  bi*h<^ ;  and  in 
buihop  w  made  oommondatory  of  the  benefice,  while  he  continues  biahop 
rcM».  aj«  the  object  is  to  make  it  an  addition  to  a  small  bbhopric,  and  it 
esAonahle  to  grant  it  to  a  binhop  for  his  life,  who  might  be  translated  after- 
of  the  richei«t  iteen.  See  an  account  of  the  proceedinipi  in  the  great  case 
ims.  Ilob.  1-M>.  and  (*oIIier'ii  Ec.  Ilist.  rol.  ii.  p.  710. — Cbkistiax. 

to  be  clear  that  the  binhop  may  refuse  to  accept  a  reaignation.  upon  a 
»e  for  hu  refuwl ;  but  whether  he  can  merely  at  his  will  and  pleasure  reftiae 
■ignatinn  without  any  causae,  and  who  nhall  finally  judge  of  the  suAciennr 
ind  liT  what  mode  he  may  be  compelled  to  accept,  are  questions  undecided. 
r  the  biiihop  of  liondon  and  Fytcne,  the  jadgea  in  general  declined  to  an- 
*  a  biiihop  waw  i*om|>eUable  to  accei>t  a  resignation :  one  thought  he  wai» 
»y  BMiKimiuj.  if  he  did  not  show  sufllcient  cause ;  and  another  onserred.  if 

be  compelled,  he  might  prevent  any  incumbent  ftom  accepting  sn  Iri*h 
DO  one  can  accept  a  bishopric  in  Irelan<l  till  he  has  resigned  aA  his  beneficen 
But  lord  Thurlow  seemed  to  be  of  opinion  that  he  could  not  be  compelled. 
y  wkattdamH*,  from  which  there  is  no  appeal,  or  writ  of  error.  See  3  Bum, 
opinions  of  the  judgei«  in  C^inningham*s  Law  of  Simony,  though  ill  reported. 

yvided  in  1003,  by  canon  33,  that  if  a  biahop  ordains  any  person  not  pro- 
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Tims  i!i?ich  of  llio  cloriry,  j>roporly  so  callo«l.  There  arc  also  eerlain  infiri'>i 
fC-oU*si:i>tiral  ollicors  of  wliom  tin*  cuinmon  law  takes  notice;  and  tli:u  prir*. 
(•i|»:ill\'  to  assist  tlic  oc<'losijisticjil  jnrisdiciion,  wliere  it  w  deficient  in  i.nwi'r> 
On  which  ottinTs  1  sliiill  nialco  a  few  eurscjry  reniarkH. 

VII.  < 'hmrh-wanlons  are  the  ^jciianlians  or  kt'cpci's  of  the  eliureh,  and  ropre- 
H('ntativt*s  of  the  hodyof  the  parish. (</)  They  are  sometimes  ap]ioiiitt*d  hy  ihf 
minister,  somr times  i»y  the  ])arish,  sometinirs  hy  both  toother,  as  ciuiiom 
directs.  IMiey  are  taken,  in  liivour  of  the  eiiureh,  to  bo  for  some  puqMisv*  • 
kind  of  corporation  at  the  common  law;  that  is,  they  arcenuhled  by  thatniiM 
to  have  property  in  goods  and  eiiattels,  and  to  bring  act  ions  for  them,  for  the 
use  and  jirolit  of  the  parish.  Yet  thev  may  not  waste  the  church  goods,  bat 
may  be  removed  by  the  parish,  and  tlien  called  to  account  by  action  at  tbe 
common  law ;  but  there  is  no  method  of  calling  them  to  account  but  by  firrt 
removing  them ;  for  none  can  legally  do  it  but  those  who  arc  put  in  their  place. 
^oq-  -I     *As  to  lands,  or  other  real  property,  as  the  church,  churchyard,  &c.,  thej 

J  have  no  sort  of  interest  therein ;  but  if  any  damage  is  done  thereto, the 
parson  ordy  or  viear  shall  have  the  action.  Their  office  also  is  to  repair  tke 
church,  and  make  rates  and  levies  for  that  pui*])O80;  but  thc^e  are  recoverable 
only  in  the  ecclesiastical  court.  They  are  also  joined  with  the  overseers  in  tlw 
care  and  maintenance  of  the  poor.  They  are  to  lev3-(<')  a  shilling  foifeituf 
on  all  such  as  do  not  repair  to  church  on  Sundays  and  holidays,  and  are  cei- 
]>owered  to  keep  all  persons  orderly  while  there  :  to  which  end  it  has  been  held 
that  a  church- warden  may  justify  the  pulling  off  a  man's  hat,  without  being 
guilty  of  cither  an  assiiult  or  trespass.(/)  There  aiv  also  a  multitude  of  other 
jK'tty  parochial  powers  committed  to  their  charge  by  divers  acts  of  parliameDt(5) 

VII I.  Parish  clerks,  and  sextons,  are  also  regarded  by  the  common  law  u 
persons  who  have  freeholds  in  their  oflices;  and  therefore,  though  they  maybe 
}»unishc<J,  yet  they  cannot  be  dejirived  by  ecclesiastical  ccnsares.(A)  Thepariik 
clerk  was  formerly  very  frequently  in  hoU'  ordei's,  and  some  are  so  to  this  day. 
ile  is  generally  ai)j)ointed  by  the  incumbent,  but  by  custom  may  be  chosea  hr 
the  inhaititants;  and,  if  such  custom  ap])ears,  the  court  of  King's  Bench  wul 
grant  a  niamfannts  to  the  archdeacon  to  swear  him  in,  for  the  establishment  of 
the  custom  turns  it  into  a  temporal  or  civil  right.(i) 

I'Wn  Swp<1i*n  t)ii-y  h:iT<'  nimilar  offiriTis  wlium  thvy  call         '#>  .^<e  I^nilieinl  of  Choreh-wmrJeniii  ■!  tkandrflk 
Ivtrdx-unvin'n.tu :    .^tit-nihuok,  1.  :^  r.  T.  Einnarfha;  luul  Ur.  Bom,  tit.  C^auih, 

\*)  Sbit.  1  Kii/..  c.  «.  ViriUiriOim. 

/.  1  Uv.  i.  (i.  (*)1!K<>]I.  .\l>r.  2M. 

{*)  Cto.  I'ur.  i»»*U. 


vided  with  sonic  occlct^iastical  preferment,  except  a  fellow  or  chaplain  of  a  college,  ors 
master  nl'  arts  of  iive  yearn'  standing,  who  liven  in  the  university  at  his  own  ezpciiM.he 
shall  support  liiin  till  he  »«hall  ])refer  liim  to  a  living.  3  Burn>  £c.  L.  28.  And  tht 
bishops,  hetoiv  lliey  eonfer  orders,  require  either  proof  of  such  a  title  as  is  descnbedbf 
the  canon,  or  a  eertilicuto  from  sonio  reetur  or  vicar,  pn.)mising  to  employ  the  candkbtt 
for  order-^  f^-na  jith'  as  a  curate.  an<l  to  grant  him  a  certain  nllownnco  till  he  obtain  hum 
ecclesiastical  preferment,  or  shall  ho  removed  for  some  fault.  And  in  a  case  where  the 
rector  rit*  St.  Ann's,  Westminster,  gave  Huch  a  title,  and  al'terwords  dismissed  his  cvnli 
witliout  assign  in;:  any  cause,  the  curate  recovered,  in  an  action  of  assumpsit,  the  warn 
salary  lor  tiie  time  alter  his  <lismission  which  he  had  received  before.  Cowp.  437.  Aad 
when  the  rector  had  vacated  St.  Ann*H.  by  acc«^ptiug  the  living  of  Rochdale,  the  coisls 
brought  another  action  to  recover  his  salar>'  since  the  rector  left  St.  Ann's:  but  kvd 
Mansiield  and  the  <'ourt  held  that  that  action  could  not  be  maintained,  and  thalthcM 
tit  Ian  are  only  binding  upon  tliosc  who  give  thorn  while  they  continue  incumbents  ia  the 
church  for  wliich  such  curate  \&  appointed.  Doug.  137. — CaaiSTlAX. 
;jU4 
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CHAPTER  Xn. 

OF  THE  CIVIL  STATE. 

art  of  his  majesty's  subjocts,  or  sucb  of  the  people  as  are  not  com- 
ader  the  denomiiuition  of  clerpy,  may  be  dividea  into  throe  distinct 
ml,  the  ailitary,  and  the  maritime. 

*of  the  nation  which  falls  under  our  first  and  most  comprehenaire 
civil  state,  includes  all  orders  of  men,  from  the  highest  nobleman 
est  peasant,  that  are  not  included  under  either  our  former  division 
*  under  one  of  the  two  latter,  the  military  and  maritime  states; 
lometimes  include  individuals  of  the  other  three  orders;  since  a 
knight,  a  gentleman,  or  a  peasant  may  become  either  a  divine,  a 


itate  consists  of  the  nobility  and  the  commonalty.  Of  the  nobilitv, 
of  Great  Britain,  or  lords  temporal,  as  forming,  together  with  the 
of  the  supreme  branches  of  the  legislature,  I  have  before  sufficiently 

are  here  to  consider  them  according  to  their  several  degrees,  or 
our. 
•  of  nobility  and  honour  are  derived  from  the  king  as  their  ibun- 

he  may  institute  what  new  titles  he  pleases.'  Hence  it  is  that  all 
obility  are  not  of  equal  antiquity.  Tiiose  now  in  use  are  dukes, 
earls,  viscounts,  and  barons.(6)' 

f,  thpuffh  he  be  with  us,  in  respect  of  his  title  of  nobility,    tmat 
K>int  ot  antiquity  to  man^^  others,  yet  is  superior  to  all  of    ^ 
ik ;  his  beini^  the  first  title  of  dignity  after  the  royal  family .(r) 
^xons.  tlie  Latin  name  of  dukes,  duces,  is  very  frequent,  and  signi- 
ig  tho  HoinaiiK*  the  coininunders  or  K^aders  of  their  armies,  whom, 

lan^a^s  thoy  calU'd  hi'poco;^u  ;(</)  and  in  the  laws  of  Henry  I., 
I  by  Laiiibard,  wo  find  tlioiii  called  h«rrtfHrhii.  But  after  the  Slor- 
tt,  whk'h  chan^iHi  tho  inilitar}'  polity  of  the  nation,  the  kings  them- 
luin^  for  many  goiioratioim  <Iukiv  of  Normandy,  they  would  not 
i*nl»jV<'ts  with  the  titlo  of  duko,  till  tho  time  of  Edward  III.,  who, 
:m.*  kiu^  <»f  Fraiii'o,  and  therol»y  losing  the  ducal  in  the  royal  dig- 
>  olovoiith  year  of  hiH  roign,  ori»ato<f  his  son,  Edward  the  Black 
'  of  C*<»niwall :  and  many,  of  the  royal  family  especially,  were  alter- 
I  to  tho  liko  honour,  llowovor,  in  the  roign  of  queen  Elizabeth, 
tho  whole  order  bi*eaine  utterly  extinct;  but  it  was  revived  about 
LcrwunU  by  her  Huccessor,  wlio  was  romarka||jr  prodigal  of  honours, 
1  of  (roorf^e  Villiors,  duke  ot  Buckingham. 

'*)  Thh  U  Apfwrraily  dprfwd  flVt«i  lb*  nrai*  rnot  m  iIm 


Ml  of  Xh»m  litl^  no  the  0[iatt»nit  of      U«>rnMii  hrritmftm,  Uh*  awckl  >ptwihlhm oC  4«lMa  ID  Um« 

«*«p*ioimt  intnuliicUuo  imu  Uua  MUod.     oiantrj.    SrM.  Tit.  lluo.  2. 1,  UL 

Ira  mfi§,mnmr.  [* ,  C.u»ktt,  BriUo.  U.  Of4imf9,  SpriaMB,  aiam  191. 


>f  nohility  Aw\\  hf>  grante«i  In'  the  United  Staten;  oikI  no  persoD  holding 
>rofit  <>r  tru'tt  und«T  thoni  t«hiiU.  without  t)M»  consent  of  CongreM,  accept 
t,  I'moluiiK*!!!.  ofbtNs  or  title,  of  nny  kind  whatever,  from  any  king,  prince, 
Ui"  Const.  U.  8.  art.  1,  n.  *J.    *'  No  State  Miall  grant  any  title  of  nobility." 

degroo  of  n'tUUty  does  not  extinguish  the  inferior.  2  In«t.  C.  Com.  Pig. 
-^'siTTr. 

IHfcnity.  )•.  2.  9  Co.  40,  a.  Thiji  onler  of  nobility  was  ereatetl  before 
led  the  title  of  king  of  France.  I>r.  Henry,  in  hit  excellent  History  of 
nan  im  that  **  about  a  year  Itofore  Kdward  III.  aMumed  the  title  of  king  of 
itmduced  a  new  onler  of  nobility,  to  inflame  the  military  ardour  and 
a  earls  ami  barons,  bv  creating  his  eldest  son  prince  Edward  duke  of  Corn- 
is  done  with  great  solemnity  in  full  parliaroent  at  Westminster*  Ifarch  17, 
SOL  Uiat.  voL  viii.  p.  135,  8f  o  edition.^CaiTTT. 
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2.  A  marqucsSj  march  in,  is  the  next  degree  of  nobilitj.     His  office  formerij 
was  (for  dignity  and  duty  wore  never  separated  by  our  aneeHtors)  to  guard  ibii 
fnmtiers  and  limits  of  tlie  kingdom,  which  were  called  the  marches,  from  tlw 
Teut/)nie  word  mnrche,  a  limit ;  such  aft,  in  particular,  were  the  marches^  of  Wal«i 
and  Scotland,  while  each  continued  to  be  an  eneniy'ri  country.     The  (Hfrsont 
who  had  command  there  wore  called  lords  marches,  or  marquesses,  whose  au- 
thority was  abolished  by  statute  27  Hen.  VIII.  e.  27,  though  the  title  had  lo:!j 
before  been  made  a  mei'o  ensign  of  honour;  Robert  Vere,  earl  of  Oxford,  being 
created  marquess  of  Dublin  by  Richard  II.  in  the  eighth  year  of  his  r€'ign.(/) 
^oqo-i         *'^'  An  earl  is  a  title  of  nobility  so  ancient  that  its  ori|;inai  cannot 
J     clearly  be  traced  out.     Thus  much  seems  tolerably  certain,  that  among 
the  Saxons  they  weinj  called  eahformen,  quasi  older  men,  signify in^r  the  sameu 
senior  or  senator  among  the  Romans;  and  also  schiremen,  because  they  had  eath 
of  them  the  civil  government  of  a  several  division  or  shire.     On  the  imiptioi 
of  the  Danes,  they  changed  the  name  to  corlcs^  which,  according  to  CamdeD.t'tf} 
signified  the  same  in  their  language.     In  Latin  they  arc  called  comiU-s  (%  title 
tiivt  used  in  the  empire)  from  being  the  king's  attendants;  "a  90citttt(e  nomfn 
sumpserunt,  reges  enim  tales  sibi  associant.*\h)     After  the  Nomian  conquest  ihfj 
were  for  some  time  called  counts  or  countees^  from  the  Fi*ench  ;  but  they  did  iw\ 
long  retain  that  name  themselves,  though  their  shires  are  from  thence  called 
counties  to  this  dav.     The  name  of  earls  or  comites  is  now  become  a  mere  titk, 
they  having  nothing  to  do  with  the  government  of  the  county,  which,  as  iui 
been  more  than  <mce  obsorve<l,  is  now  entirely  devolved  on  the  eherilf,  the  eiri'i 
deputy,  or  lucc-comes.     In  writs  and  commissi(ms,  and  other  fonual  instruuentt, 
the  king,  when  he  mentions  any  peer  of  the  degree  of  an  earl,  usually  rtvln 
him  '<  trusty  and  well-beloved  cousin,'*  an  appellation  as  ancient  as  the  ivijpiof 
Henry  IV.,  who,  being,  either  by  his  wile,  his  mother,  or  his  sisterH,  actuliy 
related  or  allied  to  every  eai'i  then  in  the  kingdom,  artfully  and  i*onstnntl^ 
ackn(»wledged  that  connection  in  all  his  letters  and  other  public  acts;  from 
whence  the  usage  has  descended  to  his  successors,  though  the  reason  has  long 
ago  failed. 

4.  The  name  of  vitr-^'omes  or  viscount  was  afterwards  made  u»e  of  as  an  nrti- 
trary  title  of  honour,  wilhcMit  any  sha<low  of  office  iK^rtaiiiing  to  it,  by  Heniy 
the  Sixth,  when,  in  the  eighteenth  year  of  his  ivign,  lie  created  John  B^'aumoit 
a  peer,  by  the  name  of  viscount  Beaumont,  which  was  the  first  instance  of  tin 
kind.(z*/ 

0.  A  baron\s  is  the  most  general  and  universal  title  of  nobility;  for  origintDj 

*-''Kn     ^^'^^y  ^'"^'  ^**  ^'^^*  peers  of  superior  rank  *had  also  a  barony  annexed  to 

'^^'  ^     his  other  titles.(^'/     But  it  hath  sometimes  happened  that,  when  li 

(/I'J  Iii-t.  ft.  <^2]|iiit.V 

i")  Iirit.iii.  tit.  Orditti*.  {i)  2  luL  5,  6. 

^*p  Bi:m'Ii.ii.  /.  1,  a  8.    Flot.  1. 1.  c.  5. 


^  Dut  this  poor,  if  so  Ik*  nii^ht  l>e  doomod,  never  sat  in  parliament,  by  reaM>n  thit  ka 
rroiition  was  nov4*r  r<»fo^'niso«i  there.  The  experiment  macic  to  create  him  a  peer  witbert 
such  {usx'Ht  iailod.  and  it  was  not  ro)K.*at<.Ml ;  tor  the  next  imtent-eroation  was  of  Sir  John 

Cornwall,  in  whoM*  |iat«'nt  ocour  tho<o  ivmarknhle  words : — *' ^jusdem  pArliaawsli 

de  gratia  ^na  s)>cci;ili  ot  t>x  ccrta  :<ri«>ntia  sun,  ao  de  advifamenfo  ct  conntum  ducia  GloucMlcf 
et  eardinalih  Wintnn  ar  (■M't<'roruin  dominonmi  npiritualium  et  temporalium  ia  ptf^ 
liamento."   Kot.  J*arl.  11  lion.  VI.  ]».  1.  m.  K). — ('iiittt. 

^  At  till*  tinio  of  (}!«•  ioni|ni*st.  the  t<'ni|>oral  nobility  conni^ted  only  of  earls  and  harov: 
and.  hy  whatov<-r  ri^Oit  tin*  oarls  and  tho  niitr<'<l  clorg\'  bofore  that  time  might  haTea^ 
((•mh'd  tho  ^Toat  coinicil  of  ilie  nation,  it  al)un<hintly  apjienrs  that  they  aftenrardt  ■! 
in  tho  ftMidal  parlianit-nt  in  tho  oharartor  of  barons.  It  has  been  truly  said  that,  forioBN 
tiino  uft<'r  thi'  oon<]U<'<t,  W(>al!h  w.m  tlit*  only  nobility,  as  then'  was  little  peivonal  |4^ 
{M*rty  At  that  tinio,  and  a  ri;rht  to  a  si>at  in  parliament  was  entirely  territorial,  cir  d^ 
|N'ndod  ii]ion  tho  tonun' of  landc<l  projxTty.  Kver  sinee  the  eonqueat,  it  ia  tnwtbift 
all  land  is  hold  oIiImt  ininuMliatoly  or  niodiatoly  of  tho  king:  that  ia,  either  of  the  kiag 
himself,  or  (tf  a  tonant  of  \\u-  kin^.  or  it  niiuht  bo  after  two  or  more  Mabinfemiaticai 
And  it  was  also  a  p^mTal  i»rinri)ib>  in  tho  feudal  hivstem,  that  erory  tenant  of  Uiid.«ff 
land-owner,  had  b<tt)i  a  ri^ht  and  oblipition  toattond  theeourtof  himnunediatempSMr. 
lience  every  tenant  in  ot/'iu — i.t.  the  tenant  of  the  king — ^waa  at  the  "  '^^^ 
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n  hath  been  rained  to  %  new  deme  of  peerage,  in  the  course  of  a 
ms  the  two  titles  have  descended  differently;  one  perhaps  to  the 
tants,  the  other  to  the  heirs  ^neral ;  whereby  the  earldom  or  other 
hath  sabsisted  without  a  barony ;  and  there  are  also  modem  instances 
ind  viscoants  have  been  created  without  annexing  a  barony  to  their 
<i:'So  that  now  the  rule  doth  not  hold  universally,  that  all  peers 
The  original  and  antiouity  of  baronies  has  occasioned  great  inquiries 
jMiish  antiquaries.  The  roost  probable  opinion  seems  to  be,  that 
^aame  with  our  present  lords  of  manors,  to  which  the  name  of 
which  is  tlio  lord's  court,  and  incident  to  every  manor)  gives  some 
y  It  may  l»o  collected  from  kin^r  John's  magna  cariajlji)  that 
I  lords  of  manors,  or  barons,  that  lield  of  the  King  in  eapUe^  had 
preat  council  or  parliament;  till  about  the  reign  of  that  prince  the 
lem  became  so  large  and  troublesome,  that  the  king  was  obliged  to 
and  summon  onl}*^  the  greater  barons  in  person,  leaving  the  small 
immoned  by  the  sheriff,  and,  as  it  is  saia,  to  sit  by  representation 
loose,  which  gave  rise  to  the  separation  of  the  two  houses  of 

(»)  O^  li. 

•tt«nd  the  king*8  court  or  parliament,  being  tlie  great  court  baron  of 

» necMKirr  here  to  enlarjre  further  upon  the  original  nrinripleii  of  the  frtidal 
pon  the  orifsin  of  peerage ;  but  we  will  briefly  abridge  the  secount  which 
en  in  the  fte<>oiid  {Mirt  of  his  Titles  of  Honour,  c.  5,  beginning  at  the  17th 
|ierhA|Mi  the  ch^ore^tt  and  most  satisfactor}'  that  ran  be  found.    Uedirides 

the  «*onfitieHt  into  three  })eriods:  1.  From  the  conquest  to  the  latter  end 

king  John.  2.  From  that  time  to  the  11th  of  Richard  II.  3.  Fh>m  that 
lime  he  is  writing,  which  may  now  bo  extended  to  the  present  time.  In 
i,  all  who  held  any  quantity  of  land  of  the  king  had,  without  distinetion, 
ummnne<l  to  parliament ;  and,  this  right  being  confined  solely  to  the  king's 
n«i*<|u«*n<'e  all  the  ptM^n  of  parliament  during  that  period  sat  by  rirtue  of 
rrit  <*f  r»iinHiion*«. 

nning  <if  tli«'  !«H^n<l  periocl.  that  is,  in  the  last  year  of  the  reign  of  king 
I'tion.  v**rv  imiMirlAnt  in  its  conmHiuences,  (for  it  eventually  produced  the 
^  |uirlii»iiifnt. )  wan  intnMhiced,  viz.:  a  divinion  of  th(*se  tenants  into  greater 
"on^:  fir  king  John,  in  his  magna  eharla,  declares, /orif^uj  tvmmonfri  areki' 
fXM,  rt>Ai//.f.  rvmitfJi  ft  mnjorrji  hartm^*  ^f^tP^  *i'7f//.iA'w  per  fitmu  twwfntf.  fi  prtrterta 
meri  in  f/rfuT^f/i  prr  vir^comitfji  et  bafHvos  notinw  ommv  a/iM,  qw  in  capite  tenent  d$ 

i/i/w.  %if.  See  Bl.  Mag.  Ch.  Joh.  p.  14.  It  does  not  appear  that  it  ever 
d  w)mt  cnmHtituttMl  a  greater  baron,  and  it  probably  was  left  to  the  king's 
U*t«'niiin*> :  and  no  great  inconvenience  could  have  resulted  from  its  re- 
init<'.  for  tho^o  who  hail  not  the  honour  of  the  king's  letter  would  have 
wat«  o<|uivalent,  a  general  summonn  from  the  sheriff  But  in  this  second 
began  to  l»e  disreganleil,  and  pernonH  were  summoned  to  the  parliament 
icld  no  Und.**  of  the  king.    Thi^  continued  to  be  the  case  till  tne  11th  of 

th»»  pnirtitN^  of  creating  peers  by  lettent-patent  first  commenced, 
r  .Tohn  d<»  R^^aiichanip.  steward  of  the  household  to  Ric.  II..  was  created 
I  Beaufhnnip  liaron  of  Kidderminster  in  tail  mah:  an<l  since  that  time 
'  been  create"*!  lM>th  by  writ  and  patent,  without  any  regard  to  tenure  or 

nvrogntivt*  of  creating  P<^rs  by  patent  may  seem  a  sreat  innovation,  or  a 
le  original  i»rinoipl«**4  <>r  the  system:  vet  it  is  one  ot  those  great  changes 
Mlured  at  tii«'  tin«t  by  a  gentle  deviation  from  the  former  practice.  For 
^Mrnjrative  wa««  not  grunte<l  to  the  king  by  the  express  authority  of  ^riii^ 
as  obtsine<l  by  its  acquiescence :  for  1  have  been  assured  by  Mr.  Town- 
in'lsnr  hfrabl.  a  gentleman  well  ao(|uainted  with  thb  sulject,  that  patents 
anrii*nt  tim«*«  geneniUy  stato<l,  either  that  the  patent  was  ftrantcd  by  the 
ament,  or,  if  grunte*!  in  the  vacation,  they  stated  such  special  reasons  why 
Teate«l.  Aff  it  might  \w  presumed  would  i^erwarda  meet  with  the  appro> 
Mrliament.  .S^h*  further  Comyn's  I>ig.  IHffnitv,  0.  4.— Chsi8Tia.x. 
Minors,  who  hafl  granted  to  others  bv  subinfeudation  part  of  that  estala 
4d  of  the  king,  would  necessarily  be  Imrons ;  but  it  does  not  follow  oon- 
\  hamn  was  of  niinvwity  a  lord  of  a  manor:  for  the  king's  tenant,  who 
le  sstate  granted  him,  and  alienated  no  part  of  it,  would  certainly  he  as 
ion  as  a  lord  of  a  manor. --Cbbistiax. 
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parliainont.(/)  By  Jo^rccs  the  title  came  to  be  eonfineci  to  the  jpH>ater  liarou. 
or  lords  of  parliaiiK'iit  only;  and  there  were  no  other  barons  ainou^  the  ptvngb 
hut  such  as  were  biimnioned  by  writ,  in  respect  of  the  tenuru  of  their  landi^or 
baronies^  till  Uiehard  the  Second  tiit>t  made  it  a  mere  title  of  houoar,  by  wd- 
ferrin^  it  on  divers  pei'sons  by  his  ictters-patent.(^/;i) 

Having  made  this  short  inquiry  into  the  original  of  our  afTond  dcjirree^of 
nobility,  I  shall  next  consider  the  manner  in  which  they  may  be  created.  The 
right  of  peerage  seems  to  have  been  originally  territorial  j  thai  is,  aiinexi^d  to 
lands,  honoui*Sy  castles,  manors,  and  the  like,  the  prnprieton  aiHr  posseM$or»uf 
*4.0m  "^'^^^^'^^  were,  in  nght  of  those  estates,  allowed  to  be  *pccrB  of  tlie  realm, 
-I  and  were  summoned  to  parliament  to  do  suit  and  service  to  their  N>vcy 
reign  ;  and,  when  the  land  was  alienated,  the  dignity  passed  with  it  as  apiKfodani. 
Thus  the  bishops  still  sit  in  the  house  of  lords  in  right  of  succesBion  to  certain 
ancient  baronies  annexed,  or  sup|>o8ed  to  be  annexed,  to  their  episcopal  lands :■■») 
and  thus,  in  11  Hen.  Yl.  the  ]>ossession  of  the  castle  of  Arundel  was  adjodgvd 
to  confer  an  earldom  on  its  posse8sor.(o)  But  afterwards,  when  alienations  grev 
to  bo  frequent,  the  dignity  of  ]x?eraffe  was  confined  to  the  lineage  of  the  ptrty 
ennobled,  and  instead  of  territorial  became  personal.  Actual  proof  of  a  tenoK 
by  barony  became  no  longer  necessary  to  constitute  a  lord  of  ptarliameut ;  boi 
the  record  of  the  writ  of  summons  to  him  or  his  ancestors  was  admitted  as  a 
sufficient  evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent:  for  those  who  claim  br 
prescription  must  suppose  either  a  writ  or  patent  made  to  their  ancestors ;  thonp 
i>y  length  of  time  it  is  lost.  The  creation  by  writ,  or  the  king's  letter,  is  a  Sim- 
mons to  attend  the  house  of  peers,  by  the  style  and  title  of  that  barony  whiek 
the  king  is  pleased  to  confer:  that  by  patent  is  a  royal  grant  to  a  subject  of  uy 
dignity  and  degree  of  ])eenige.  The  creation  by  writ  is  the  more  ancient  way; 
but  a  man  is  not  ennobled  thereby,  unless  he  actually  take  his  seat  in  the  boM 
of  lords;  and  some  are  of  opinion  that  there  must  be  at  least  two  writs  of  sm- 
mons,  and  a  sitting  in  two  distinct  parliaments,  to  evidence  an  hereditaiy  hfr 
rony :(/))'  and  therefore  the  most  usual,  because  the  surest,  way  is  to  grant  the 
dignity  by  ])atent,  which  enures  to  a  man  and  his  heirs,  ac*cording  to  the  limili- 
tions  thereof,  though  he  never  himself  makes  use  of  it.(7)  Yet  it  is  frcqaeattt 
call  up  the  oldest  son  of  a  peer  to  the  house  of  loi-ds  b}*  writ  of  summons  in  tkt 
name  of  his  father's  barony;  because  in  that  case  thci'e  is  no  danger  of  hit  chil- 
dren's losing  the  nobility  in  case  he  never  takes  his  seat;  for  they  will  mceeed 
to  their  grandfather.*  Creation  by  writ  has  also  one  advantage  over  that  N 
'*'4011  ]^'^^^''^^  •  f<^>i*  A  person  created  by  writ  holds  the  dignity  to  him  and  hi 
J     *Ar/r.s,*  without  any  words  to  that  purport  in  the  writ;  but  in  lettcn- 

<')  (}>ll>.  Tli-t.  of  Exrh.  c.  :<.  S«-M.  Tit.  of  Hon.  2,  5,  21.  (•)  S^ld.  Tit.  of  Hon.  K.  2.  c.  0.  {  6. 

(")  I  Iiixt.  It  S>1<1.   Jon.  An;fl.  -J,  j  Oti.  (9 ■  Wbiti'Inrkf  of  l*arl.  ch.  144. 

^••.p  iHiinv.  1,  7,  c.  1.  ^t.t  Vxi.  LttL  Id. 


^  Lord  Coke.  Co.  Litt.  10,  h.,  is  of  r)])inion.  that  if  a  man  summoned  to  parliaiMiit  Iff 
wi'it  onc'o  sit  in  tlio  houso  of  jMvrs.  though  tliore  be  no  words  of  inheritance  in  tbevrn. 
he  gains  n  ha  rony  t«^  hini  and  his  ht^irs.  See  this  Kuhject  discussed  in  SulliTan'*  Lw> 
turos,  VM:  and  see  Com.  I)ig.  Dignity,  C.  11.  But  in  Mr.  Christian's  ed«  and  1  Woodi 
37,  it  is  said  that  tliis  <ioc'trino  of  lord  Coke  is  now  understood  to  be  erroneooi. ib4 
that  a.  Croat  ion  hy  writ  doos  not  confer  a  fee  t^iuiple  in  the  title,  but  only  an  enuto  IhI 
general. 

Wlion  a  lord  is  newly  create<l.  he  is  intro<luced  into  the  house  of  peers  by  two  lordi 
of  the  sanio  rank,  in  their  rohes,  garter  king  at  arniH  goins  before;  and  his  lofdeUpa 
to  ])ref;ent  his  wilt  of  summons,  &c.  to  the  chancellor,  which  being  read,  he  is  oondaelaA 
to  his  plac(>:  an<l  lords  by  descent,  where  nobility  (K>mes  down  from  the  anoeMon.iB4 
is  enjoyed  hy  right  of  l)lood.  are  introdu<'ed  with  the  same  ceremony,  the  pmentiagof 
the  writ  excepted.     Lex  Const itulionis,  1\). — Chittv. 

'  And  where  the  father's  harony  is  limiteil  by  patent  to  him  and  the  h^rs  maleof  kii 
bo<ly.  and  his  eldest  son  is  called  up  to  the  house  of  lords  by  writ  with  the  title  of  tUi 
barony,  the  writ  in  this  case  will  not  create  a  fee  or  a  general  estate  tail,  so  as  tomki 
a  female  capahle  of  inlieriting  th(>  title,  but  upon  the  death  of  the  fiither  the  two  titl* 
unite,  or  l>e(Mime  on*^  and  the  same.  Case  of  the  claim  to  the  barony  of  Sidney  of 
hurst  disallowed.     Dom.  Trfx*.  17  .Tune,  17S'J. — Curistian. 

*  But  every  claimant  of  the  title  must  bo  descended  from  the  penoo  flnl 
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{at«-iit  thrro  iniHt  bo  wordH  to  direct  the  inheritaiU'O.  else  the  <li«rnity  cnurc'A 
uiiiv  to  thr  ;;ninti'e  lor  lil*e.(r)  For  a  nian  or  woman  may  U*  en'atoiJ  iiohiu  tor 
th«-;r  Mwit  live?*,  and  tlio  di^^nity  not  doHcend  to  tht'ir  licirH  at  all,  or  <losi'i'nd  only 
Ut  fM^iiif  |»art](-ular  hcirM:  an,  wliorc  a  |K.*eni<ro  is  limited  to  a  man,  and  the  heirH 
niai<-  •»!  U'ln  Nnly  hy  Klizabeth,  his  prenent  lady,  and  not  to  Hiieh  heira  by  any 
t^nuvr  iir  future  wite.** 

L«  I  u«  next  take  a  view  of  a  few  of  the  prineipal  incidentH  attending  tho  no- 
k'iiit\.  fxrlusire  of  their  capacity  art  inenilH^n*  (d  parliament,  and  at*  hereditary 
(-«'Uij-K  il';r>  i>f  the  crown;  both  of  which  we  have  U'fore  conrtiderud.  And  tirHt 
»f  ihu^t  ul•^er\'e,  that  in  criminal  caAi^n  a  nobleman  Khali  be  tried  by  hiH  peen." 

(*,<'.!.  I.itt.  9,  Irt. 

>««•  1  Wmitiil  .'.7.  wti«*n'  the  u|iiiiicin  of  lonl  <.Vik«*  is  coiitntvtTtiMl  mul  siiown  to  l>o  «*rro- 
B'^'u*  :  uii<i  Mr.  Wi*fNlil<*Ai>ii  iil>^cTvcM,  flirt  Ikt,  that  a  cM'ation  by  writ  con  fen  only  an 
«^:.Ai*-  UkA  ^Sfii-T.il,  tlxTi*  Ikmii^  in  Knglinh  law  no  ]i«'<>ra^i>s  in  f«*4.'  Hiniplt*.  Hut  lonl  Coke 
<J:tT«-r^  ifMiu  iiiiii«f|f :  titr.  altliou;;h  ht*  f>«>rtainly  otati's  th«'  law  to  Ik*  that  a  ]MNTa;;«*  d*?- 
■r«nU  til  •»tiii'r  than  linful  hfin^,  \</o.  Litt.  '^J  yt*t.  in  th«.*  Hum**  iNKik.  I<>.  he  add-*,  that 
iLr  writ  ha-  im  MjM'nitiMii  until  th**  |H»r!«on  nani<*4l  in  it  nits  in  ]»arlianient,  and  that 
tij»-r»**  >  ht**  MinmI  It  i>iini)kile«l  to  liini  ami  liirt  heirs  lintNil. — <yiiiTTr. 

**  I't^tTaj**  iiKi\  Im*  ^aintnl  f<ir  life  kiy  avt  of  }aw«  at*  if  a  duk**  taki^  a  wife,  n\io  it*  a 
■i  j'-hi^«  in  Uw  \'\  tilt*  int«*rniarriap> :  ^oof  a  nian|ui!«.  <>arl.  J^e.  (>».  Litt.  i(i,  h.  AIko  the 
«i./ii;;>  4>t  an  f.trl  may  (li**rfiid  to  u  daughttT,  it  thtTi*  U*  im  m»ii.  wlio  shall  bi*  a  eoiiiit<'s>; 
mik'i  .1  cl.iTf  an-  tiiany  <l:tiixhtcn«,  it  is  ^jlid  th«'  kin^  sliall  di>|it>T-<' nf  tlic  dignity  to  which 
dA'-uritt-r  li.'  j.ifa*i'*i.  <Vi.  Litt.  Hi-'i.  a.  If  a  iKT-inii  lia*«  lM'«*n  Kinnnion«*fl  as  a  haron  to 
|aari;-fcriifii(  l'\  writ.  and.  aftiT  hitting;,  die,  Iravin^r  two  nr  nior«'  dau;!litcr'4.  who  all  die, 
on**  <•!  thi-ni  i*nl\  li-avui^  wsiie  a  non.  such  i»u«.*  has  a  ri^ht  to  <lcniand  a  M'at  in  the 
h«-^iw-  fi!   J--.T*.     Skin.  441. 

TU<'U^li  ilife:niti**h  of  |H'fra>!<*  an*  ^rrantiHl  fn>ni  th«'  crown,  yet  th*'y  cannot  be  surron- 
d«-rr<ii  ii»  till-  cn»wn.  cxc<'pt  it  Im»  in  onlcr  to  m-w  and  ^rrcatcr  honours,  n<»r  ar*'  they  tran?&- 
fprAKI*'  unl*'^^  they  r«'late  to  an  (»tlice;  and  notwithstanding  there  are  instances  of  earl- 
dom* U-.n^  tran-teireil.  and  whi-reiii  one  hranihof  ii  family  sat  in  the  hi>ii«e  of  iittTs  hy 
Virtue  I'f  a  (jraiit  fr«>m  the  ottier  branch.  |uirtit-ulaily  in  the  reigns  of  Hi>iiry  III.  and 
L'iw  II  .  thi"-i'  |'re.-riIiMit««  liave  Im'««ii  «li<>jilli»Wi'«I.  L«*x.  < 'nn-t.  >'*.  >»'i,  i*'!.  .\nil  it  •itM'ini 
ii.>w  »«>t!|t-«l.  tliat  a  |>i'*-rai;e  cannot  !•<*  transferre^l  iunh"«s  we  (*4tii-i<ler  the  otinitnoniii^of 
tn-  iM—t  -«-n  «tt  a  I  •■er  by  writ  as  a  tran>fer  **\'  I'lic  of  hi-  fatlierV  haronii-)  witliMiit  th«^ 
r*  n  .r:*  III  ••  I'f  |iarh.iTii'-iit.  at  lea-t  in  tho««*  c:i^e<4  where  the  nohle  |N'r-«i|i:i^t>  ha-  no 
b^r  n;.  t<<  r^  tiiain  in  him-elf.  as.  otherwi-e.  on  the  tran>fer  he  wouhl  liim-i'lf  l-e  depriviHl 
C'f  h:»  i--iTa.*".  .»n<l  he  iii.nle  i;:!i«ihle  hy  his  own  a«-t.  .'n'**  \Vatkin*''s  N«»lc-  on  ^lilhert's 
T'f.'ir—.  noti-  xi.  <»n  p.  II.  Hiid  ]k  ."••»!. — ''iiittv. 

U  1*  th*-  crunt  of  a  pefnii»e  fi»r  life  merely  do«»«s  n«»t  make  the  j:ninti»e  a  li»rd  of  |i;irlia* 
Hi*  fit       W.ii»li\ilali*  r»*«ra;:e.  Sept.  l>.'»5-.')»». —  KrkK. 

f.  i?   t?.  -  >  onlv  in  triM-on.  l«*lony.  and  niispri-ion  of  tlie  sani««.     S«i»  niajrna  carta, 

'•  ii.  :.rv   III.  -'.'.     'J,  In-t.  4'.*.     And  a  peiT.  it  s«*em-,  c.inni*t  waive  the  trial  by  hi-*  in^i-r-*. 

K-  .  1  >t.ii.  Tri.il.  •J'i*».     12  Ku-h.  »i4.     Antl  if  lie  retiisos  ti»  put  him-elf  on  hi-  |H««»r-, 

•—  '!•.»!!  -.vith  a-  one  wlio  stand-*  mute:  vi'i  if  one  wh<»  has  a  lilh'  to  ]H*«>ra;:t>  !•<» 

.:.  .    *•  i  iM'l  .trr.tii:m-d  .i-  a  «*ommoni>r.  and  pleail  n^t  iruilty.  ami  put  him>elf  Ufnin  tho 

.•.*r-. .  • iiiie<t  :itt»Twar«I-  >u^'p''-l  he  is  u  pfi-r.  aiiil  pray  trial  hy  hii*  |K»ers.  U  Hawk. 

1    '  ■   •     4  4.  -.  I*.* :  an<l furtiier.  ;»-•»'.  4  InmiIc  2»'i*'. 

Iti  *ii  ::i;-h!iie.»n"iir-.  a-  lihfl-,  riots.  |»«»riury,  ciin-]«iracie-*.  i^c..  a  \hh'T  is  tried  like  a 
•".■r.ri  -ii.T.  \\  a  jury.  ."■  In-t.  ;n».  Hawk.  1*.  <'.  h.  'J.  ih.  44,  s«H*ts.  l:t.  14.  S»  in  ca-eof  an 
a(  ;-».  .'  t-l'iny.  he  i*  t.i  !•••  trie«I  hy  h  jury.  \*J  <"«».  Kep.  .'in.  2  In^t.  4'.*:)  an<l  the  indict- 
R.  :i'. •  ■'*.  j-t-r-  t«tr  trei-on  or  fel«>ny  an*  to  In*  fouiul  hy  fn*«*holih*n*  of  the  4'ounty.  and 
•    ■  -I  ::..■  I  .'••r-  are  i**  plfa<l  U'ton*  the  hiirh  -tcwaril.  »Vc.     1  Iii-r.  I'ni.     .'!  ln«il.  lis. 

;  . .  *  K-rr-"!'.  ,';*i'.*  .tii'l  meml*«*r- iif  parli.iniiMit  hav«»  no  i'x«*mption  from  arre-tt  in 
f  A--  ■•  rr-i-'?i.  fi'l'iuy.  it  a«tii.d  hn*ach  of  ih»»  pi-ai-.-,  4  In-t.  '2\,  *».  2  Wils.  I'l'i,  li'iO. 
!i  il  ..'J.'  •*:.  Tr.  ^i»»'»:i  hut  a  pe.«r  menacing'  another  per-im.  «hen'hy  the  lalti-r  fear* 
;  .•  ..:•  .•  n  •!  in;:<T,  n<«  wiit  i>f  -iipplicavit.  hut  a  suhpo'iia,  is-ut*<«.  an«l  when  tlii>  p«*er 
a;  i-i--    iii-!'-.i«l  iif  -uniy.  lie  only  j-nimi-t's  to  keep  the  pi>uct>.     ;;."»  Hen.  VI. 

I  •;.  I  r;\  il'-j*"  "f  iH*«T-  «IiM-*  not  «'\ti>nd  to  forei^jn  nohh-mcn.  who  liave  no  more  privi- 
,  ,:  •  fi»  r»-  tij.m  i  <>nini<iner>i.     <'o.  Litt,  l'»<i.     2  In-t.  1"^.     \.*-x.  <'«»n-t.  n*.  >*1. 

I  ;..•  |-  •  r-  «»f  S-<iil.ind  and  Irelanil  had  no  privih't'e  in  thi-  kin.L'dom  In'ton*  the  union; 
>#;•    »  .   .  !*ti..-   in  the  re?.pe4tive  articlt>s  <»f  union,  the  i'Ii>cti*<l  |H'er*  hav«^  all  the  privi- 

;,^-...    .r    |.«-«'r-  "{  parli.iuient  ;  al-o  all  the  n'st  of  the  | r- of  .<<'otlaniI  and  Irelaml  have 

4.J  :i.'-  f  r.v.liv'*"*  ''f  the  |i«*«'r:ip*  of  Kn^Iand.  excepting  oMv  that  of  hittini!  And  vt*ting 
;/i  j..ri.  ifii»-n!  .  and  Iri-h  |M'ep*.  who  an*  fnemlH»n«  of  the  h«ui-e  of  «Mimm<in!«.  an»  not  *'n- 
i«:.*>i  t*'  :h«-  privd^•^e  of  |iv«rage.  Set*  the  act  of  union.  *\^  k  40  iieo.  UI.  c.  t>7.  An  lrii»b 

3UV 
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Tlie  groat  arc  always  obnoxious  to  popular  envy :  were  they  to  be  judged  by  x\x 
])coplef  they  mi;<ht  be  in  ilaui^er  i'roui  the  prejudice  of  their  judges;  und  wuuld, 
moreover^  be  de])rived  ol'  the  privilege  of  the  incancHt  Bubject,  that  of  being  tried 
by  their  equals,  which  is  Hocured  to  all  the  realm  by  vtagua  carta,  c.  29.  It  ii 
Haid,  that  this  does  not  extend  to  bishops;  who,  though  they  arc  lordiiof  parlia- 
ment, and  sit  there  by  virtue  of  their  baronies,  which  they  hold  ^ure  «fce/c*^nr,  vet 
are  not  ennobled  in  blood,  and  consequentlv  not  peers  with  the  nobiHty.i^^/'  As 
to  peeresses,  there  was  no  precedent  for  their  trial  when  accused  of  treason  or 
felony,  till  after  Eleanor  duchess  of  Gloucester,  wife  to  the  lord  protector,  wm 
accused  of  treason,  and  found  guilty  of  witchcralt,  in  an  cBtabli^hed  i^yu\A, 
through  the  intrigues  of  cardinal  Beaufort.  This  very  extraordinary  trial  pivc 
occasion  to  a  spei-ial  statute,  2i)  lien.  VI.  c.  9,  which  declares(^)  the  biw  to  U-, 
that  peeresses,  either  in  their  own  right  or  by  marriage,  shall  bo  tried  before  iLe 
same  judicature  as  other  peei^s  of  the  realm."  If  a  woman,  noble  iu  hero«L 
right,  marries  a  commoner,  she  still  I'cmains  noble,'*  and  shall  be  tried  by  her 
})eerfl;  but,  if  she  bo  only  noble  by  marriage,  then,  by  a  Hccond  marriage  with 
a  commoner,  she  loses  her  dignity ;  for  as  by  marriage  it  is  gained,  by  niarria^ 
it  is  also  lost.((/)*^     Yet  if  a  duchess  dowager  maiTies  a  baron,  she  continne:>a 


*4^0''1     ^u^'^^^'^^  ^^^^^  9  ^^^  u^^  ^^^^  *nobility  arejninSf  and  therefore  it  its  no  deg 

"J  dation.(i?)  A  j)eer,  or  peeress,  cither  in  her  own  right  or  by  marria^, 
cannot  be  airested  in  civil  cases  :(m7)  and  they  have  also  many  peculiar  privili:^'«s 
annexed  to  their  peei'ago  in  the  course  of  judicial  proceedings."    A  X>eery  sittiuj 

(•)  3  lout.  3t),  31 .  (•)  2  InML  60. 

((j  Mtiiir,  IGii.   J  Invt.  00.   6  Ri>i>.  52.    SUundf.  P.  C.  152.  (*;  Finch,  L  355.   1  Tentr.  286. 

(•j  Dyer,  7'J.   Co.  Lltt.  KJ. 

peer  ought  not  to  sorve  upon  a  grand  jury,  unless  he  is  a  member  of  the  hoiue  of  ccn- 
mons.  Russell  &  Kvl.  Cro.  C.  117.  A  Roman  Catholic  peer  has  not  the  privilege  of 
franking  Utters.     2  R.  &  P.  139.— Ciiii-n'. 

*^  The  bisho]»s  being  sunmioned  to  parliament  as  peers  might  thereby  have  beeooe 
entitled  to  trial  by  peoi-s ;  but,  unlesss  bishoi>8  were  to  tr\''  bishops,  none  othen  are  ffo- 

{>erly  i>eerrf  of  bLshops.  Thrsi?  jk'oi's  of  lords  are  peculiarly  designated  spiritual.  It  mtjr 
It;  observed  that,  although  lords  of  ]>arliament,  they  never  sit  upon  matters  of  tmtM« 
or  of  blood;  and  it  would  be  a  strange  anomaly  that  upon  a  bishop  all  other  lorcbnf 
]iarlianient,  save  bi>hops,  who  are  also  lords,  might,  in  capital  eases,  pass  judgment  cf 
deatli.  Ri>lu)]is  Crannier  and  Fisher  were  trie<l  by  jur)'.  It  is  to  the  honour  of  thii  hi^ 
order  of  men,  that,  througli  a  long  succession  of  its  members,  few,  comparatirely.  lisve 
iH'en  exposetl  to  ])ublic  trial.  Laud,  who  had  miscalculated  his  times,  and  mistaken  tbe 
men  wlioni  he  liad  goaded  into  enmity,  was.  indeed,  impeached. — Chittt. 

'^  The  last  })evr4>ss  tried  was  the  late  duchess  of  Kingston,  for  bigamy.  See  SO  H.  ft. 
Tr.  IVui . — Cii  1 TT  r. 

**  But  she  eonnnunicates  no  rank  or  title  to  her  husband.  Harg.  Co.  litt.  3196,  K 
There  have  l>e4-n  claims,  and  th«'se  are  supported  by  authorities,  by  a  husband  afl«r  vmt 
to  assume  tlie  titl*'  of  his  wife's  dignity,  and  after  her  death  to  retain  the  same  as  tenanl 
>)y  the  curtesy:  hiit,  from  Mr.  Ilargrave's  statement  of  this  Hubjeot,  in  Co.  Litt.£9.  b 
n.  1.  there  is  no  ])r<>bahility  that  sueh  a  claim  would  now  be  allowed.---CHRi!iTiA!r. 

*^  Yet  she  is  eomnionly  ealle<1  and  addressed  by  the  style  and  title  which  shebort 
Ix'fore  hvr  seennd  inarriagrs  V>ut  this  is  only  by  courtesy :  as  the  daughter*  of  dnke^. 
marqursses,  and  earls  arc  u-^ually  ad<1ressed  Viy  tlie  title  of  lady,  though  in  law  ther  srt 
coinninii«-rs.  In  a  wiit  of  ]>:irtition  brought  by  Ralpli  Ilaward  and  lady  Anne  IVvva 
Ills  wifi',  tlie  court  lirUl  that  it  was  a  misnomer,  and  that  it  ought  to  have  been  br  Balpk 
Ilawanl  and  Ann«*  his  wife,  late  wife  of  lord  Powes  decea^cnl.     Dyer,  79. — CHRimiv. 

"S«'e  Tid<l,  ><  «mL  PJ4.     This  privilege  is  extended,  by  the  act  of  union  with  Scotlin^l 
to  .S<'nteh  peers  ami  |»eeri  .-.•*. *s,  ['>  Anne,  c.  S.  art.  2o;  and  see  Fort.  Ift5.     2  Stra.  P^**'. 
and,  by  tin*  a<-t  of  union  with  In-land.  to  Irish  ])eers  and  peereftses.     30  ft  40 Geoc  111. 
0.  <i7,  art.  4 :  but  s«««!  7  Tauni.  iu'J.     1  Moor*',  410,  S.  C     But  this  privilege  does  not  i***- 
teet  them  from  atiai'hnu'nt^  for  not  obeying  the  ])rO(*e)»  of  the  courts,  (1  Vrils.53^: 
nor  dors  it  exti-nd  to  peii«*->es  by  marriage,  if  they  afterwards  intermarry  with  c«d- 
nioners.     Co.  Litt.  1<».     The  servants  of  jn-ers  are  liable  to  arrest.     10  Oeo.  III.  r.  5H- 
and  see  1  Chit.  Re]).  83.     Peers  of  the  realm  eannot  be  bail.     2  Marsh,  232;  and  sw  1 
I).  &  R.  120. 

A  Rubp<pna  is  not  in  the  fii>tt  instance  Awarde<l  out  of  rhaneery  in  a  suit,  hat  alHiff 
from  the  lord  chanedlor,  or  lord  kee]>er  in  lieu  tliereof,  which  if  he  does  not  anfvw. 
then  a  subpama  Lssues,  then  an  order  to  show  eau»e  why  a  i*equestnitii  «n  alioiild  noCfO- 
310 
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pnent,  giTM  not  his  yerdict  upon  oath,  like  an  ordinaiy  juryman^  but  upon 
UHurzTx)  ho  answerB  also  to  biilA  in  chancery  upon  his  honour,  and  not 
is  oatn  Hy)  bat,  when  he  is  examined  as  a  witness  either  in  civil  or  criminal 
EM  most  be  sworn :(;)"  for  the  respect  which  the  law  shows  to  the  honour 
^tTf  does  not  extend  so  far  as  to  overturn  a  settled  maxim,  that  in  judieio 
ditmr  miiiJMrati$.(a)    The  honour  of  peers  is,  however,  so  highly  tendered 

law,  that  it  is  much  more  penal  to  spread  false  reports  of  tnem  and  oer- 
ber  ffreat  oiBeers  of  the  realm,  than  ot*  other  men :  scandal  against  them 
Tailed  by  the  peculiar  name  of  scaiutalum  magmitnwif  and  subjected  to  pe- 
punisliments  by  divers  ancient  statutes.(6) 

vr  cannot  lose  his  nobility,  but  by  death  or  attainder;  though  there  was 
tanoe  in  the  reign  of  £dward  the  Fourth,  of  the  degradation  of  George 
,  duke  of  Bedford,  by  act  of  parliament,(c)  on  account  of  his  poverty, 
rendered  him  unable  to  support  his  dignit3'.(<2)  But  this  is  a  singular 
«,  which  serves  at  the  same  time,  by  having  happened,  to  show  the 
of  |Nirliamcnt;  and,  by  having  happened  but  once,  to  show  how  tender 
rliamcnt  hath  been,  m  exerting  so  high  a  power.  It  hath  been  said 
(<)  that  if  a  Imron  wastes  his  estates  so  that  he  Is  .not  able  to  support 
pve,  the  king  may  degrade  him:  but  it  is  expressly  held  by  later  authori- 
)  that  a  peer  cannot  be  degraded  but  b}*^  act  of  parliamenf. 
}  cvimmonaltv,  like  the  nobility,  are  divided  into  several  degrees;  r*4Ao 
•  iIh*  lonirt,  tiiough  diffbrent  in  rank,  yet  all  of  them  are  peers  in    ^ 

of  their  nobility,  so  the  commoners,  though  some  are  greatly  superior 
r^  yet  all  are  in  law  peers,  in  rcHoect  of  their  want  of  nobility .r^) 
fimt  name  of  dignity,  next  beneath  a  peer,  was  anciently  that  of  mdames^ 
MiMi,  or  valvaiior9 :\h)  who  are  mentioned  by  our  ancient  lawyers(i)  as 
tya«  dignitatis;  and  Sir  fid  ward  Coke(^*)  speaks  highly  of  them.  Yet 
-e  now  ijuite  out  of  uho;  and  our  legal  antiquaries  are  not  agreed  upon 
leir  original  or  ancient  office. 

then't*f>n»  the  lirnt  jK^rnonul  dignity,  after  the  nobility,  is  a  knight  of  the 
»f  St,  iffor^e,  or  of  the  garter;  tin*t  inntituted  by  E<iwanl  III.,  a.i>.  1344.(Ar) 
but  not  till  atU*r  certain  ojfficial  digiutien,  an  privy-c<»unM*llorH,  the  chan* 
of  the  exchequer  and  duchy  of  I^ncaAtcr,  the  chief  justice  of  the  KingV 

the  >la(«ter  of  the  llolU,  und  the  other  English  judges)  follows  a  knight 
i;  who  indited  by  statutes  5  Ric.  II.  st.  2,  c.  4,  un<i  14  Hie.  II.  c.  11,  iK 

next  after  Imrons:  and  his  precedence  before  the  younger  sons  of 
It!)  wa!»  c<>ntirme<l  to  him  by  order  of  king  James  I.,  in  the  tenth  year  of 
^Jl)  But,  in  order  to  entitle  himself  to  this  rank,  he  must  have  been 
I  by  the  king  in  person,  in  the  fieiri,  under  the  roj'al  banners,  in  time  of 
ar.^m)    Else  he  ranks  alter  baronetSy  who  are  the  next  order:  which  title 


t  m.  tm«iM»  to  h»  h-Ml:  to  tiM  fiMt  triMiH*  cT  all 

'■*■  1M.  wb^fv  Mrh  Mt^t*  aiudl  MppM  to  Iw;  ttiwijjw,' 

W.M.  ^.  13  Rrp.  KIT.    13  Mod.  M. 

r.  I.  c  34.    3  Rk.  II.  tt.  1,  c.  &.   13  Bic  II.  c  11.  (#i  •.'  Inn.  2». 

:  iSiA.  <*i  Camtlm.  Britnm,  t.  Orditm, 

«««Ml-l*  u*  th»  wt  ifl  ri>mivkiM4» :— **  FitrMmorh         (*i  Hmrma.  /.  1,  c.  9. 
p«  M  w  aws  iliAl  wIh-ii  •n«  li>r«l  I*  rmlM  V*  hiffh  (/» 3  ImI.  1*07. 

I  haah  »*<  «^««-blf«t  tnrlih  •«!  ti>  »U|f|M(lt  tiM  (*>  Sritl.  Tit.  «€  HoA.  3.  A,  41. 

If.  M  UtolwvUi  ffrmi  piiirrrtjr  Bint  tn'li«rtirc«  and         ('■  II4il.  3. 11,  3. 
Sr«ftl  vxturttitm  MBltracwry,  and  Bal»         {•/4lBiLA. 


\^  a  till  utamU  out,  thoh  a  m«i)Uftitnitinn :  and  the  roanon  is,  beoauAe  there  is  no 

of  roiitt*ni|>t  ii^r:iin-t  liin  iK»r?*i)n.     2  V«»nt.  342. — Chittt. 

«»  14  «>\uiiiiii«Nl  lu*  ii  witn«^Hit  in  the  hi^h  (N>urt  of  |mrlijiiiient,  he  muwt  he  i«wam. 

hofi  f»f  uxfi>nl  won  Hworii  in  the  imiMMohnient  of  lonl  3laccle«ifield,  and  lord 

M  U}t**n  l*tnl  !<tartn«>iit)  in  that  of  Mr.  Hai«tinp«. — Chbistun. 

\^  th«*  atatute  of  a  k  4  <ful.  IV.  c.  41^  it  i^  enacted  that  all  Quakem  and  Ho- 

khall  y*^  iM»miitl4*<i  ti>  make  an  affirmation  innUHul  of  taking  an  oath,  in  all  }>hioe<i 

All  |>iiriK]«M  whntiH>«*vor  where  an  oath  is  or  shall  be  required,  either  by  common 

!#  U«r. 

rmtionn  hare  h«^n  sutMitutefl.  by  the  statute  of  5  A  6  Qui.  IV.  c.  (12,  in  many 

tert*  uaths  were  formerly  rtniuired. — IloiriDt.N. 

Sit 
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is  a  di lenity  of  inheritance,  created  by  letters-patent,  and  ui^nally  desct-ndible 
to  tlio  issue  male.  It  was  first  instituted  by  king  James  tbe  First,  a.d.  101 1.  in 
order  to  raise  a  competent  sum  for  the  reduction  of  the  province  of  Ulster  in 
Irehind  ;**  for  which  reason  all  baronets  have  the  arms  of  Ulster  superadded  lo 
their  iamily  coat.*'  Next  follow  knights  of  the  hath;  an  ordor  instituted  by  king 
^,^ , -|  Henry  IV.,  *and  revived  by  king  George  the  First.  They  are  so  called 
-*  from  the  ceremony  of  bathing  the  night  before  their  creation.*  The 
last  of  these  inferior  nobility  are  knights  bachelors;^  the  most  ancient,  thoogh 
the  lowest,  order  of  kniglithood  amongst  us:"  for  we  have  an  instuncein)  of 
kinir  Alfred's  conferring;  this  onlor  on  his  son  Athelstan.  The  custom  of  the 
ancient  Germans  was  to  give  their  3'oung  men  a  shield  and  a  lance  in  tht 
great  council :  this  was  equivalent  to  the  toga  virilis  of  the  Eomans:  before  this 
they  were  not  permitted  to  bear  arms,  but  were  accounted  as  jmrt  of  the 
father's  household;  after  it,  as  part  of  the  com  muni  ty.('o)  Hence  some  derive 
the  usage  of  knighting,  which  has  prevailed  all  over  the  western  world,  wnce 
its  re(hiction  by  colonies  from  those  northern  heroes.  Knights  arc  called  in 
Latin  equites  aurati:  aurati,  from  the  gilt  spurs  they  worej  and  equites,  becaoM 
they  always  served  on  horseback ;  for  it  is  observableff/))  that  almost  all  nationi 
rail  their  knights  by  some  appellation  derived  from  a  horse."  Tbey  are  also 
called  in  our  law  milites,  because  they  formed  a  part  of  the  royal  army,  in 
virtue  of  their  feodal  tenures ;  one  condition  of  which  was,  that  every  one  who 
held  a  knight's  fee  immediatelv  under  the  crown,  which  in  Eilward  the 
Second's  time(<r/)  amounted  to  2U/.  prr  annum,  was  obliged  to  be  knighted,  and 
nttt'nd  the  king  in  his  wars,  or  fine  for  his  non-compliance.  The  exertion  of 
this  prerogative,  as  an  expedient  to  raise  money  in  the  reign  of  Charles  the 
Kirst,  gave  groat  offence;  though  wammted  by  law,  and  the  recent  example 
of  queen  Klizabeth;^  but  it  was  by  the  statute  16  Car.  I.  c.  16,  abolished;  and 
this  kind  of  knighthood  has,  since  that  time,  fallen  into  great  disregard. 

Tiu'se,  Sir  Ivlward  Coke  says,(r)  are  all  the  names  of  dignify  in  this  king- 
dom, esquires  and  gentlemen  being  only  names  of  worship.     But  before  theie 

{*)  ^Vi^.  Miilinsli.  ^6.  2.  (i\  PtAt.  itf  MiUt,  1  Ed.  u. 

CiTrtc.  #/»•  .Von'/  tirrm  \X  (';21lwLe6T. 

(Vi  Ciinid.  iliid.    Co.  Utt.  74. 


^^  Olio  hundred  ^ontlomon  ndvanood  each  one  thousand  pounds,  for  which  thii  ti 
was  (•( inferred  uj»<^»n  (hem.   *J  Hjij).  1S5,  fo. — Christian. 

'*  The  arms  of  I'Uter  are  a  liaii<l  /;?i/f'.^.  or  a  hlocxly  hand,  in  a  field  enyctti. — Chbistuii. 

^  Up^ai  tlu'  enneliisioii  of  tlie  continental  war,  the  original  constitution  of  this  ordff 
hecaTiic  so  niodiiii>d  and  extended  as  to  a<lniit  of  naval  or  military  members  bearing* 
grand  cross,  and  the  nanif  or  title  (»f  military  knight  grand  ci-oiw.-— CniTTY. 

-^  The  most  |)rol.jjl»h*  d«M-ivation  of  the  word  "hachelor"  is  from  bajt  and  clnalier,am 
inferior  knight,  and  then<>e  Latiniz<*d  into  the  harharous  wonl  Uuraftvirtytjt.  Duoaii^  Bk. 

The  lowest  graduates  in  the  universities  are  styUxl  fmr/wfont,  and  were,  till  lat^lf, 
a<ldres^«'d  with  sir  heforo  tln*ir  surname:  as  in  I^tin  they  are  ntill  oalKnl  dfanini.  It  m 
homewhat  r«'markalile,  that  whilst  this  feudal  word  has  long  In^en  appropriated  lomaA 
int'ii.  anoth*T  feudal  term  of  higher  dignity — ^\'iz.,  boron — tthould,  in  legal  language^M 
a]>]»li<'d  to  those  who  an*  married. — Christian. 

"There  an'  al-o  ot!i«*r  ordei-s  of  knight  •«,  as  knights  of  the  chamber,  knights  of  the 
or^ler  of  St.  .lohn  of  .Trnisalctn,  knights  of  Malta,  the  knight  marshal,  knights  of  tb« 
Khodfs,  knight'iof  theshin*,  knights  templai-Sf  knights  of  the  thintlo,  and  kuightsofSt. 
Patrick. — (.'uittv. 

^  It  does  not  appi'ar  tliat  the  Kngli<h  word  knipht  has'any  reference  to  a  hor«e:  kt 
kniglit,  or  cnih  in  the  Saxon,  signiiied  /'m<t,  srrcuit,  or  attendant.  2  Seld.  Tit.  II00.C 
f>,  5  ^'i. — Christian. 

"*  Tonsiderable  fec«*  accnied  to  the  king  upon  the  performance  of  the  ceremony.  Bi- 
wanl  VI.  and  queen  KIi/.alH>th  liad  ap|>oint<>d  commissioners  to  compound  with  all  pi^ 
M-tns  who  had  land<  to  tlie  amount  of  40/.  a  year,  and  who  declined  the  honour  aad 
expense  of  knighthood.  Charles  tlie  First  followed  their  example;  Upon  which  Mr. 
Hume  artfully  remarks  that  "nothing  proves  more  plainly  how  ill  disponed  the  pMfls 
w»»rc  to  th«*  mea>ur»'s  of  governtneni.  than  to  o!»M»rve  that  they  loudly  complaiiicd of 
fiU  ex]tedicnt  founde<l  on  positive  statute,  and  warranted  hy  such  recent 

Vol.  Vi.  290. — CURISTIAN. 
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Uiit- » }  the  hermlds  rank  all  ^colonels,  seijeanU  at  law,  and  doctors  in  the    r^jAc 
Uurw  learned  professions.  *• 

*&«quires  and  gentlemen  are  confounded  together  by  Sir  Edward  r^iQA 
Coke,  who  ohfierves,(0  ^.hat  every  esquire  is  a  gentleman,  and  a  gentle-  ^ 
Buui  IS  defined  to  be  one  qui  arma  gerity  who  bears  coat  armour,  the  grant  of 
wbich  adds  gentility  to  a  man's  family:  in  like  manner  as  civil  nobility,  among 
the  Romans,  was  founded  in  the  jus  imaginumy  or  having  the  image  of  one 
mncttliir  at  least,  who  ha<i  borne  some  curule  office.  It  is  indeed  a  matter 
somewhat  unsettled,  what  constitutes  the  distinction,  or  who  is  a  real  esquire; 
UiT  it  is  not  an  estate,  however  large,  that  confers  this  rank  upon  its  owner. 
Camden,  who  was  himself  a  herald,  distinguishes  them  the  most  accurately; 
and  be  reckons  up  four  sorts  i>f  them  :(u)  1.  The  eldest  sons  of  knights,  and 
their  elde>«t  sons,  in  pi^rpetuiil  succession  :(t?)  2.  The  eldest  sons  of  younger  sons 
of  peerH,  and  thoir  eldest  sons  in  like  perpetual  succession :  both  which  species 
ofesquireii  Sir  Henry  Spelman  entitles  armigeri  natalitii,(w)    8.  Esquires  created 


r«l*«  of  |Hw»iA»c»  in  K»|Kku»d  may  h«  rvdoctMl  to 
M^wuw  Ui4»>,  Ui  vlurli  Umm  matImI  •  ar*  ent  tied  to 
r>«fc  Wv*  aUuttMl  Ibrtt.  bj  aUtot*  31  Ueo.  VIH.  c.  10; 
t.  hj  MMstr  1  ^ .  and  M.  c  il ,  OMrkt^J  L  Uy  |«tter»- 
>.  tu.  Mk4  U  Jftc.  I.  wiiirli  mm  la  Md.  fit  of  lioo. 
1.  i^  4^  ■*!  a    11,  3;  mtrkcd  ;,  by  aaciMit  OM|{«t  and 
'vatum,  lur  which  aaai,  amuaf  oCh^ra,  Cimdrn'a 
u;  <Pr*Hmea ;  NlU««'a  OaUlofiw  at  lli«rmr,  c<dlt. 
HI  *.  a«d  <V«mbvlA]raa*t  l*r«MOt  SUU  uf  KagUod,  b.  3, 
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AnliNM^<f»  i<  •  ABb-rt  nf7  * 
U«d  « %  tMrrlbw  <ir  Rarprr,  If 
Anhfciaii  y  uC  YurtL 

Li«4  rr*««lkoi  «><  tba  Onuocil 
Utrl  rr.fv  ^^t 
t*<r*t  ••rva  ( 1k«ahrrtalii.      But 
(•r-.T»u  tOt.  1  <tnu.  1.  c.  S, 
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Lua*t « 'kaaB»»rlaia  uT  tka  Uovarbold, 
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St* 


AarrrCBr?  <  «t*t*-.  if  a  Uabop. 
1^^  *4    L>4ab« 


*     I»vluun 


'5» 


of  »tel«.  if  a  bamo. 


*  Barooa. 

t  Speaker  of  tha  Ilooaa  of  Ooauaoaa. 
f  Lorda  r>ummtM*nnwa  uf  tha  Qrmt  Saal. 

VkKKMOta*  »ldf«t 

Earb*  yuoofcar 

Banma*  Hdtnat  auoa. 

KniKbU  of  the  (iartar. 

FriTj  (Vmnaallnra. 

Chanopllor  of  tha  KxclM>q««r. 

ChaaoHlor  of  tho  Dwhy. 

(litef  Juatksa  of  tba  lUac'a  Battch." 

MaatrroftlwKcdU. 

(Tik>f  Juatica  cif  the  Oonoano  Plaaa. 

Clikf  Baruo  of  tba  ExclMquar. 

JodiE«a.aiid  Barooa  of  tha  Oa<£ 

KniKhto  BaaarrKa,  rojaL 

Vlacuaata*  jooafrr 

Baruna*  jooagtY 

BMMOHa. 

Kaiirhta  BaaaereCa. 

KnixbU  of  thr  Bath. 
;  KniKhbi  Barhotttra. 
I  UantUfU'  rldrat  auoa. 
;  Kniichta'  rl<Wt  aooa. 

(Hnn>n**tii'  TiHinjnT  aima. 
Kiii|rht«'  yoaag«*r  auoa. 
I  ( <4ooi^a. 

♦  Si>r}4unt»«l-U«. 
iXcbir*. 
Kaquinv. 
GrntJroMra. 

^  Yr«mn«*B. 
t  TnMWnM'a. 
J  Artiflcrrm. 
X  LaUittrrra. 

N.R  Marriftl  wamn  aad  widovi  arr  ratltIM  tn  thai 
mak  ani<ic^r  f^mch  otbM'  aa  thirfr  haat«ada  w«i«ld  n*apf<rtiT«ly 
haTT  Utn>«>  lirt»«<ru  tb<>oiaplTaa,  excrpt  aorb  raak  U  OMrrly 
pn>f-«»luOAl  tir  ••fflci.U,  aad  oaaumAl  w<iaira  to  the  ouaa 
raak  aa  th«*ir  rl«l*>i4  hrtrtherv  woakl  baar  anaoof  aieo  dariag 
the  UTm  of  their  Catherm. 

i«)  'I  la«L  W»H. 

«•)  2  laat.  «*M. 

(Vjliktaa.  43. 


»  It  i«  "Wild  tliat  »K»foro  tho  connueat,  hy  a  constitution  of  pope  Gregory,  the  two  arch- 
^ah*»f«  w#T»»  ♦Mjiial  in  dignity,  an<l  in  th«*  number  of  hinhopd  subject  to  thoir  authority, 
•n'l  that  Willi.»m  th«»  ('on<|u«*ror  thoujcht  it  pru<lcnt  to  pvi*  prcc»Ml«»nc«»  and  «ii>oriority 
t..  :li.  an  ItM-hoi.  of  raniorburk- :  luit  Thoina-*.  urrlil»i»hop  (»f  York,  wa^  unwilling  to 
•i-kn-'^b-^lg**  hia  inf»»rionty  to  I>nnfmnc,  archhi!»hop  of  i.'iintcHmry,  and  ap|H>A]e<l  to  the 
p>f-  w\f>  rff«-rrt*<l  tho  matter  to  the  king  an<l  bumnM ;  an<l  in  a  council  held  at  Wind- 
^•f  «'A«tl»*.  they  d«»cid<Hl  in  favour  of  the  archbishop  of  Canterburj*.     Go<lw.  Com.  de 


But  the  «rrhhi*hopa  of  York  long  aftorwanh*  refu*e<l  to  acquiesce  in  thi»  deciaion  :  for 
luph'^p  G«'^iwin  r#*latiM  a  cnirioun  and  ludicrous  utruugle.  which  took  pla^^o  in  tlie  n^ign 
iti  If.-n.  !!..  al»ov#»  one  hnndr«Hl  yearn  afterward*.  U»tw«»en  Roger.  archhi}«hop  of  York, 
ao'l  Richani.  archhij»ho|»  of  Canterbury,  for  the  chair  on  the  right  han<i  of  the  {tope't 
|«*IE»i^.  lb.  79.  PerhafM  to  thin  decinion.  an<l  thoir  former  equality,  wo  may  r«»for  the 
atrva^nt  di«ttn(*tion  l>otwo<*n  thorn:  viz.,  that  the  archbi^hon  of  Canterbury  iii  primate  of 
til  England,  and  the  archbiahop  of  York  i«  primate  of  Kngland. — Cubistiam. 

*  V'keK;haiicellor,  hj  stat.  S3  Qeo,  III.  c.  ^.— ^^uittt. 

SU 
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by  the  kin/r'a  Ictters-patoiit,  or  other  investiture ;"  and  their  oldest  i*i>n9.  4 
Ksquiros  l>y  virtue  of  tlieir  otfieos;  as  justices  of  the  peacrc,  and  othoni  who 
boar  any  ollieo  of  trust  under  the  crown.**  To  these  may  be  added,  tlie  oquin-s 
of  knii^iits  of  the  batli,  each  of  whom  constitutes  three  at  his  lustallatiim :  aD«i 
ail  foreign,  nay,  Irisli  peers;  for  not  only  these,  but  the  eldest  eon«  of  iK»ers»«it' 
(jreat  Britain,  thou«^h  fi-equeutly  titular  lords,  are  only  esquires  in  the  law,  and 
nuiHt  be  ^*o  named  in  all  lepil  proceed ings.( a* ;••  As  I'or  gentlevteRf  says  Sir 
Thomas  Smith.(y)  they  be  made  good  cheap  in  this  kingdom :  for  whosoerer 
Htudieth  the  laws  of  the  realm,  who  studieth  in  the  universities,  who  pn^ 
fosscth  the  liberal  sciences,  and,  to  be  short,  who  can  live  idly,  and  without 
manual  labour,  and  will  bear  the  port,  charge,  and  countenance  of  a  genilis 
man,  he  shall  bo  called  master,  and  shall  be  taken  tor  a  gentleman.*  A  yt*mau 
is  he  that  hath  fi*ee  land  of  forty  shillings  by  the  year;  who  was  ancientlj 
♦^O""!  ^^^^*''^*^y  qualified  to  sci*\'e  on  juries,  vote  for  knights  of  the  Shire, 
'  -^  and  do  any  other  act,  where  the  law  requires  one  that  is  probus  et  UgaUt 
homo.{z) 

The  rest  of  the  commonalty  are  tra<Ies7ncn,  artificers,  and  labovrers^  who,  m 
well  as  all  others,  must,  in  pui-suance  of  the  statute  1  Hen.  V.  c.  5,  be  styled  by  the 
name  and  addition  of  their  estate,  degree,  or  mystery,  and  the  place  to  which  tbcr 
)>elong,  or  where  they  have  been  conversant,  in  all  original  writs  of  actions  ptf^ 
sonal,a])peals,and  indictments,  upon  which  process  of  outlawry*  may  be  awarded;" 
in  order,  as  it  should  seem,  to  prevent  any  clandestine  or  mistaken  outlawiy. 
by  reducing  to  a  specific  certainty  the  person  who  is  the  object  of  its  procesi" 

('•  rt  Infft.  .11).   2  IiMt.  fflT.  {9}  Ciiminonw.  of  Kn^.  b.  1,  e.  2n.  (•\  2  Iiut.  6aK. 

^  Tills  creation  has  long  beon  disused.  Esquires  thus  <Toat*»d  were  invested  caUariiM 
or>jci,fitt',s^  to  distinguish  thom  from  the  erptifrjt  auroti  In  tlio  life  of  Chaucer,  we  sretold 
tliat  ho  was  croated  soutifor  to  E<lward  III.  Scutiier  is  the  same  as  arxni^er;  and  oar 
word  esquiro  is  dorived  from  unitum^  or  the  French  cscu,  a  shield. — Curistian. 

^  I  cannot  but  think  that  this  is  too  extensive  a  description  of  an  esquire,  for  it  winld 
I'cstow  that  honour  upon  i^vcry  exciseman  and  custom-house  officer:  it  probably  oufhl to 
\n^  limited  to  those  only  who  hear  an  otiice  of  trust  under  the  crown,  and  who  are  rtrM 
(-<i|uires  hy  x\i*^  king  in  their  commissions  and  ajtpointments;  and  ull,  I  conceive,  who  are 
oiM'e  Iionourcd  l^y  the  king  with  the  title  of  esquire  have  a  right  to  that  diatinctioB  fpr 
life. — Christian. 

-^  It  is  rather  reniarkahlo  that  the  leame<l  judge  should  have  forgotten  to  mcntios 
anoth<'r  class  of  esquires,  who.  ui>on  all  occasions,  assunit^  that  di«tinction  with  apM«ltw 
and  an  ostentatious  degree  of  confidence:  I  mean  our  profesnion,  or  the  gentlemen  at  cb« 
har.  This  arises,  ])erhaps.  from  an  anxiety  to  retain  what  they  know  originally  to  hai^ 
been  a  usur})ation  :  for  Sir  Ilenr>'  Spelman,  with  some  spleen,  informs  na,  onrtf  aten 
fiinc  x'rru/o  ut>nihuit'iiti<innus  in  jxttriu  Jurutcotmiltun^  a-iitte  prorcrhor,  etiam  munere  gmtdoki  ptMtm 
jtrwii'iH  ti}hftf'ii(,s',mis  (/lurnKti  titufo  hetic  se  hnhuit;  Jorf^^  rptotl  tojtit<K  (fmti  magis  tune  eowemmtt  dmht 
i'f(t  of.fnffiit'h)  t/uam  cujftrcnsis  alhrtt.  Gioss.  voc.  Ann.  But  this  length  of  ei^ogrmcBl  hif 
e>tahlished  su<'h  a  right  to  this  distinction,  that  the  court  of  Common  Pleaa  refiiaod  to 
hear  an  alii<lavit  read,  because  u  hamster  name<l  in  it  was  not  called  an  eoqoire.  1  Wilk 

1^4-4. — ClIIUSTlAN. 

It  was  mentioned  at  the  time  that  the  late  Mr.  Justice  Heath  refused  kni|dithood. 
saying.  "I  am  John  Heath,  P>qu  ire,  one  of  his  majesty's  justices  of  the  court  of  Commfla 
IV-neh.  an<l  s^o  will  die." — Chittv. 

^'The  el(h>>t  son  has  no  }irior  claim  to  the  degree  of  jsentleman;  for  it  is  the  text 
of  Littleton,   that  *' every  sun  is  as  great  a  geullemun  as  the  eldest."     Sect.  21U.— 

ClIUI<TI  w. 

*^  Int'onnations  in  the  nature  of  fpio  warranto  are  not  within  the  statute  of  additioB*. 

1   Wil.v.  i:-U.— ('IIRISTI.VN. 

Now.  however,  no  indietintMit.  information,  writ,  or  pleading,  is  vitiated  bj  the  ooii^ 
8ion  of  sn<h  addition.     11  A  1^">  Viet.  c.  \<H). — Kerr. 

'-The>e  are  the  ranks  an«l  degrees  into  which  the  ]>eople  of  England  are  divided,  nd 
which  were  (>i-eated.  and  an^  preserved,  for  the  reci^)rocai  protection  and  support  of  flOck 
other.  But  in  onler  to  excite  di'^content,  and  to  stir  up  rebellion  againvt  all  goodowiir 
and  peaeeful  government,  a  pr(>))osition  has  lately  l>oen  industriounly  pvopa^Ufd,  Tk: 
tliat  all  men  are  by  nature  equal.  If  this  suhject  is  ivtnsidered  even  for  a  monient»tW 
very  reverse  will  appear  to  )h>  the  truth,  and  that  all  men  are  by  nature  uneqaiL  Far 
tliough  chiMren  come  into  the  world  e<iually  helplohs,  yet  in  a  few  yean*  as  toon  aitMr 
botlies  acquire  vigour,  and  their  minds  and  pai»ions  are  expanded  and  dBfekpfd,  vi 
3U 
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CHAPTER  XIII. 

OF  THE  MILITARY  AND  MARITIME  STATES. 

military  ^tatc  inelados  the  whole  of  the  soldicrv,  or  such  per8onf«  an  are 
rly  a|>|>4>iDUHl  among  tho  rest  of  the  people  for  tfie  tmfeguanl  and  defence 
rt*ahn. 

land  of  lifiorty  it  ih  extremely  dangerous  to  make  a  distinct  order  of  the 

iun  (»f  anntt.     In  absolute  monarchies  this  is  necessary  for  tho  safety  of 

nee,  and  arises  from  the  main  principle  of  their  constitution,  whic*ii  is 

pjveniing  hy  fear ;  but  in  IVee  states  the  profession  of  a  soldier,  taken 

ind  merely  as  a  profession,  is  justly  an  object  of  jealousy.     In  these  no 

lould  take  up  arm«<,  but  with  a  view  to  defend  his  country  and  its  laws: 

\  n4»t  otf  tho  citizen  when  he  enters  tho  camp;  but  it  is  because  ho  is  a 

and  would  wish  to  continue  so,  that  he  makes  himself  for  a  whilo  a 

The  laws  therefore  and  constitution  of  these  kin^oms  know  no  such 

(  that  of  a  perpetual  standing  soldier,  bred  up  to  no  other  profession  than 

war;  and  it  was  not  till  the  rei^i^n  of  Henry  VII.  that  tho  kings  of  Eng* 

m1  so  much  as  a  guard  about  their  persons.' 

•  an  infinite  ditf«*r(Mi<^  in  thoir  natural  }»owerA,  ca|>a(Mties,  and  propenAities;  and 
•quAlitj  is  still   further  iDcr(^aAe<l   by  the  instruction  which   they  hap}>en   to 

lendent  of  any  poditivo  rogulationi«,  the  uneoual  industry  and  Tirtuos  of  men 
•o«v«Harily  rn'ute  un«*4|ual  rights.  But  it  is  said  that  all  men  are  enual  bt*cause 
ce  an  tsiual  right  to  justice,  or  to  the  (>OHsed«Mion  of  their  rights.  Tliis  is  an  in- 
nt.  it«*lf-evidpnt  truth,  which  no  one  ever  denie<i ;  and  it  amounts  to  nothing  more 
the  i«letitioAl  itro|»oHition.  that  all  men  have  e<jual  rights  to  their  rightu;  for  when 
t  m*-n  have  |»erfe<*t  and  a>>.*<oltite  rights  to  une<|ual  things,  they  are  ctTtainly  tM{ual 
pinl  lo  the  |M'r1W*tion  of  their  riglit**,  or  the  juntire  that  is  ilue  to  their  res<j»e*»tiv6 
Tlit^  I*  the  only  MM)'«e  in  whieh  e<|UuHty  can  )>e  applied  to  mankind.  In  the 
'rft^i  ffptihlii*  that  can  l>e  oonceivtMl  in  theor>',  the  proftonition  is  false  and  mis- 

•  :  the  ti&ther  and  chil<l.  the  master  and  {MTVuiit,  the  judge  and  prisoner,  the 
and  oiiunion  S4»ldi«'r.  the  reprtitentutive  and  con>titUi*nt,  must  be  eternally  un- 
nd  har*«  untN|iiul  rights. 

rher»»  ••Vfrv  otftce  is  ehn'tive,  tlie  ni«>*t  virtuous  and  the  ]>est  <|iiali(iod  to  discharge 

e*  of  any  offire  have  rights  an<l  elaims  su|K»rior  to  oth«»rs. 

eleKrat«Mi  phil(>^>pher  has  endeavoure<l  to  prove  the  natural  equality  of  mankind. 

Ting  that  "the  weakest  has  Htrength  enough  to  kill  the  strong<*st,  either  bv 

lachi nations,  or  by  conftnieracy  with  othon  that  are  in  the  same  <langer  with 

'•     HoMk^'h  L«»v.  e.  xiii. 

•uch  a  do<>trine,  Hup|M>rted  by  such  rea'^ons,  we  cannot  Iw  surpriMHl  at  the  con- 

«  when  an  att«'mpt  is  made  to  rtniuoe  it  to  prttcti<*e. 

dination  in  every  ito<>iety  is  the  bond  of  its  existeniH«:  the  highest  and  the  lowest 

uds  <I«'rive  their  strength  an<l  S4*c*urity  from  their  mutual  afri^tance  and  depend- 

t  in  tht*  natural  ImkIv.  th^  rye  /%i«w*/  */y  '»>  M/  hami^  I  h*tv€  no  nif  /  >*/ ttue;  nor,  again^  the 

u  />»-.',  /  /.a'r  !.<*  K/vi/  ../■  yni,     Milton,  though  a  favourer  of  a  republic,  was  so  cx>n- 

»f  the  nH4>**<Mity  i>f  •»u)M>niination  and  degrees,  that  he  makes  Satan,  even  when 

against  h<*avcMr«  Kin^.  iMldr%«i(s  his  legions  thus: — 

•*  If  not  equal  all.  yet  free. 
F^|Ually  friM» ;  for  ortlers  and  degre<»s 
.^ar  not  with  IiU»rtv.  but  well  consi*.t.**     B.  5,  1.  790. 

Ul-'rty  rf'iult*'  fr«»m  making  ev«'ry  higher  degree  Hc<»e.«4sibl»»  to  those  who  are  in  a 
'  virtue  and  tah-nt^  are  thert^  found  to  de«4i'rve  aiivanrt^ment. 

•  happy  4'ountr>'.  tht*  M>n  of  the  lowe^tt  )M>asant  mav  rise  by  his  merit  and  abilities 
leriftd  <»f  the  chureh.  hiw,  army.  navy,  and  every  deinirtment  of  the  state.  The 
»  tiiat  all  men  are.  or  ought  to  l>e,  e(|ual.  is  little  less  contrary  to  nature,  and 
ive  of  their  happiness,  tlian  the  invention  of  rrocrusteii,  who  attempted  to 
i«>n  erpial  by  Mtrt^tehing  the  limbs  of  some,  and  lopping  off  those  of  others. — 

r#I  I -regulated  militia  being  neceiwary  to  the  security  of  a  free  state,  the  right 
B«:>i»le  to  keep  and  bear  arms  shall  not  be  infringed."   Const.  U.  S.  AmendmeiKa, 


408  OF  THE  RIGHTS  [Bu.jk  I 

Til  the  tirno  of  our  Saxon  ancestors,  as  appears  from  Edward  tin.'  0«iit'r*^f  i  ■« 
la\vs,Cf/)  tlie  military  force  of  thin  kiii^<ioni  was  in  the  hands  of  tlit*  diikch  n: 
liorotoc-hs,  who  wore  constituted   tlirou*^h  cveiy  province  and  e<ninty  in  li.i- 
kingdom ;  bcin«j:  taken  out  of  the  principal  nobility,  and  tsuch  as  weiv  nu'>i  n-- 
niarkable  for  bein<^  '' s^aphfttciiy Jidclrs,  et  animosi."     Their  duty  was  to  lea«J  ai.>: 
*4()01     1'^^^"^**^^  t^»^*  English  armies,  with  a  very  unlimited  power;  **j'r"-it*'i 
'  -I     visum  fuerlt.wl  hnnunm  *corottai  et  ut  Hit  at  cm  rajni.'*    And  l)ecaufe  dM!..* 
great  ])ower  they  weiv  elected  by  the  peoj)le  in  their  full  assembly,  or  folkm«'V 
in  the  sime  manner  a«  sheritts  were  elected  :  following  still  that  old  tundanu-iji;;! 
maxim  of  the  Saxon  constitution,  that  where  any  officer  was  intrusted  with  •u-j. 
power  as  if  abused  might  tend  to  the  oppression  of  the  people,  that  jKiwir  wu- 
delegated  to  him  by  the  vote  of  the  j)eojdc  themselves.(Z»)     So  too.  anuai::  x\.v 
ancient  (iermans,  the  ancestors  of  our  Saxon  forefathers,  they  had  their  duki^ 
as  well  as  kings,  with  an  independent  power  over  the  military,  as  the  kin;^'s  hj*\ 
over  the  civil  state.     The  dukes  were  elective,  the  kings  hennlitary  :  lor  >«»  t'lilv 
can  be  consistently  understood  that  j)assage  of  Tacitus,(<')  *^nyrs  es  h'Mi^yiU, 
duces  ex  virtute  sutnuut  f'  in  constituting  their  kings,  the  t'auiily  or  blood  n»vai 
was  regarded,  in  choosing  their  dukes  or  leaders,  warlike  merit :  just  as  Ca'sor 
relates  of  their  ancestors  in  his  time,  that  whenever  they  went  to  war,  by  way 
either  of  attack  or  defence,  they  tlevtvd  leaders  to  command  them.(^'/)    Thi>  iar^v 
share  of  power,  thus  conferred  by  the  peoj>le,  though  intei\de<i  to  priMTW  lU 
liberty  of  the  subject,  was  ])erhaj)s  unr«»asonably  detrimental  to  the  preri»::;itivc 
of  the  crown :  and  accordin^jjlv  we  find  ill  use  made  of  it  bv  Edx-ie  duke  ol  Mti- 
cia,  in  the  reign  of  king  Edmund  Ironside  ;  who,  by  liis  office  of  duke  or  hert^ 
toch,  was  entitled  to  a  large  command  in  the  king's  army,  and  by  hi!«  ri-|>i-aini 
treacheries  at  last  transferred  the  ci'own  to  (\inute  the  I)ane. 

It  seems  universally  agreed  by  all  liistorians,  tliat  king  Alfred  first  srttlola 
national  militia  in  this  kingdom,  and  by  his  ]>rudent  discipline  made  all  t!ie  sJih- 
jects  of  his  dominion  soldiers  :  but  we  are  unfortunately  lefY  in  the  dark  h;*  tu 
the  particulars  of  this  his  so  celebrated  regulation  ;  though,  fi*oiu  what  wa?  la>l 
obsen'ed,  the  dukes  soem  to  have  been  left  in  ])ossession  of  too  largo  and  iiiUi- 
♦■4101  P^"^^*"t  ^^  power;  which  *enabled  duke  Harold  on  the  death  of  E«iwarl 
^  the  Confessor,  though  a  stranger  to  the  n)yal  blood,  to  mount  tor  a  sb-r. 
space  the  throne  of  this  kingdom,  in  prejudice  of  Edgar  Atheliiig  the  riiilitliJ 
heir. 

Upon  the  Norman  conquest  the  feo<lal  law  was  introduced  hero  in  all  ib 
rigour,  the  whole  of  which  is  built  on  a  nrilitary  plan.  I  nhall  not  now  ontt^r  into 
the  particulars  of  that  constitution,  which  beKuigs  more  properly  to  the  iivxi 
j)art  of  our  commentaries;  but  shall  only  observe,  that,  in  eonsoipienee  tliervii'. 
all  the  lands  in  the  kingdom  were  divided  into  what  weix)  called  knights'  i\x>, 

(•"i  r.  d'-  Ih  rttt-chhf.  («./>'  Jtf  'rih.  G. rm.  7. 

(*)  '•/■/i  r»rf*  ri'ri  tlifjuntur  fv r  cuinmum'  c^ii*i^iuTH,  pro  [^<  ^'tjunm  /■fUnHt  riritrtf  nut  il/ntitm,  defrmiil  ■•»•••/•''. 

ounmuui  utiHtuff  rttfiit\  jttr  fimrim'iim  rt  p  iiritu  unirryyi*,  wt  fi(itrt't%u  qtti  d  btiUo  pnt*iml  titttguntmr.'*    Im  h»i.  ti^^ 

rt  per  fiHffult»  otmitittut,  in  jtlrnu  juV  m*itt,  *i>»<<  »/  ri«vi-'#-  /.  f.  c.  '£2. 
miU*^  jtrftrinrttirun  ft  cniit-ituuM  tli'ii  iHtut."     LL.  Di\c. 
Om^fut.  ilnii.    St-  aIimi  lU-^lo  /;W.  JtO.  I.  .'i.  c.  10. 


art.  2.  **  No  soldier  shall,  in  time  of  poare,  >ie  q!iarteri'<l  in  any  liouso  withotii  tli*-  c«- 
sent  of  th<*  owiiiT.  nor  in  tinn*  of  war.  but  in  a  manner  to  l>o  pn^sorilnHl  by  law."  IK 
art.  3.  *'C<)n^rr^s  shall  havf  jiowrr  to  raiso  and  support  nnnies :  but  no  «ppri'»|'r..tioB 
of  money  to  that  uso  slmll  bo  tor  a  lonpT  tinir  than  two  yeaiv:  to  provide  and  nuiiitAin 
a  navy:  to  niako  rult'>  for  the  ptvornnit'iit  and  re^'ulution  of  the  land  and  nav«l  forcv»: 
to  provide*  for  callin.ir  iortli  tlio  militia  to  oxft-ute  the  laws  of  the  Union,  siippr*»*?«  iIl?*l^ 
rections,  and  n*jM»l  invasi<)ii<i:  to  provi<h»  for  nrpinizin^.  nrminp.  and  disciplininc  tl* 
militia,  and  for  p»v«'rnin;;  sm-h  j»art  of  them  as  may  \h}  employed  in  the  iserviiv  of  thi^ 
United  States,  rescrvin;:  to  tln'  States  resi-iN-tivt^ly  the  np|»ointnient  of  the  offir**!*. *ii"» 
the  authority  of  training:  tlio  militia  aivortlinc  to  the  discipline  pn^«TilH?d  by  C«»n^Tf*^' 
lb.  art.  I,  ».  i<.  **  No  Stai«*  >hall,  without  tin*  consent  of  lonprosw.  keep  troopii  or  rfif]i 
of  war  in  the  time  of  pi'aco.  or  <'ii;raL'«'  in  war.  unless  actually  invndc^d,  or  in  i«urh  innui* 
nont  danjror  as  will  not  admit  of  d»»lay."  lb.  s.  1(>.  "The  Pret<ident  »hall  he  ««■ 
!nander-in-<^hief  ot*  the  army  siihI  navy  of  tin*  Unitcil  States,  and  of  the  militia  of  tlM 
nevoral  States,  when  eallfd  into  (lie  artual  e^erviee  of  the  United  States."    lb.  art,  S,  i^ - 

-SUAR.«IW00D. 
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al»ovo  «ixty  tliousaii<i ;  uii«l  for  ewry  kni^x^^ilV  Cvo  a  kni^lit  or  noldicr, 
Uiuiiil  to  atti-ii<l  llie  kiii;^  in  Ihk  wunt,  tor  lorty  dayrt  in  uyi'ar;-  in 
•f  ot"  tinio,  hoton*  wiir  wan  ri'«lu<v«i  to  h  K-icncc,  the  cunipai^n^  was 
ihinh*''!,  anl  a  kin;;iloni  eitlier  conijiU'riMl  (»r  victoriousjtf)  By  thin 
kin;;  lia<l,  without  an v  fXiK'n.Hc.  an  annv  ot*  ^ixt v  tliounand  men  ulwnvH 
XH  «uniniaii<i.  An«l  ar<'(»nlinuly  wi*  Hn<l  one,  anion;;  Xhv  lawn  of  nil- 
[in4|ucror,t//  wliirli  in  tlit*  kin^^'rt  nanio  coniinaniN  an<l  tirnily  onjoinn 
al  attcn'ianco  of  all  kni^^litn  and  (itlit'ii*;  **quoil  hitfH'uttt  ti  trm'tint  i^e 
ntufi  ft  ti/uiM^  ut  th-rtt  ft  opnrttt:  ft  qwHl  »t*mjMr  »int  prompt i  ft  jnirati  ad 
turn  intftjnim  wtfna  fj'iAfHthim  ft  peratjfndum^  mm  np»A  adjuerit^  ^fcundum 

fftj'iis  1 1  tftiftftfti  t in  ^ u M  df  jure  /I Ms  fartre, "  Th in  |H) rnon a  1  h4» r\* ice  i  i\ 
time  ii(*;;fnoratiMl  int4>  pecuniary  conunututionH  ur  aidn,  and  ul  last 
nr  part*  of  the  feudal  HyHteni  wiim  abolinhcd  at  tlie  reHtorati«>n,  by 
Tar.  II.  c.  24. 

tean  time  we  arc  not  to  imagine  that  the  kingdom  wari  left  wholly 
fi'U(*e  in  (*aHe  <»f  donioHtio  insiirrectionn,  or  the  prospect  of  fori'i^^n  in- 
(U*i*ido.s  those  who  hy  their  militar}*  tenurcH  were  iNnind  to  {>erfonn 

SiTviiv  in  the  field,  tirnt  the  aBxise  of  arniH^  enacted  27  lien.     r*4|| 
I  afterwards  the  Htatute  of  WincheHter«(i)  under  Edward  I.,     ^ 
•ry  man,  areoniin^;  to  liis  estate  and  de;;ri'e,  to  pn>vido  a  detenninato 
f  f*u('h  arms  as  were  then  in  u»e,  in  onler  to  keep  the  ]K*aee:  and  con- 
re  appointed!  in  all  hundredrt  hy  the  latter  Htatute,  to  net*  that  Huch 

provided.  These  wea|M)nH  were  ehan^^eil,  hy  the  Htatute  4  Ac  i>  Ph. 
'.  into  others  of  more  modem  sen'iee;  hut  hoth  this  and  the  fi>nn4*r 
Were  repealed  in  the  riML^n  of  James  I.(A')  While  tlieHi«  continued  in 
IS  iiMial  from  time  to  time  fi>r  our  prineen  to  issue  coniniissionn  of 

send  into  everv  count  v  otKcern  in  whom  thev  couhl  confide,  to  muster 

•  •  • 

or  set  in  military  onler,  the  inhabitants  of  every  district;  and  the 
e  commissii>n  <»f  amiy  was  settled  in  parliantent  in  the  5  lien.  IV.  ho 
lit  tilt'  iiiHt-rtion  then>in  of  any  new  ]H'nal  elaus4*s.l/)  But  it  was  pn>- 
iiat  no  man  sjimild  he  compelled  t<»  ;;o  out  of  the  kini^dom  at  any  rate, 
[lis  -iiirr  hut  in  ea'*es  of  urgent  nee*ssity  ;  nor  should  provide  soldiers 
«»hM-nt  <»f  parlianitMit.  Ahout  the  rei^ii  of  kin^  Henry  the  Hii^hth.or 
(1.  li«'Utrnan(s  Ik  i^an  to  he  introdn<'ed,i /i)  as  standing;  representatives 
wii,  to  k*'*>p  the  counties  in  militarv  onler ;  for  we  find  them  men- 
cnnwii  uttitvrs  in  the  statute  4  k  •'>  IMi.  and  .M.  c.  li,  thoui^h  thev  had 
hi-n  l<»n:;  in  ust',  tor  Camden  speaks  of  them(")  in  the  time  of  <|ueen 
as  ♦•xtrai»r«linarv  mairist rates  constituted  onlv  in  times  ui  difKcultv 
r.  Hut  the  introduction  of  thesi»  commissions  of  lieutenancy,  which 
in  >^uh'*tan('«'  the  same  |M)wers  as  the  old  commisnionH  of  array,  causi>d 
:•)  tail  into  di-^use. 

tatf  thin:;-  <'ontinue<l  till  the  n*|>oal  of  the  statutoH  of  armour  in  the 
rii:  .lann-*  tin*  Kii>*t :  atler  which,  when  kin>^  Charleft  the  First  had, 
iiortlnrn  «'Xp»'diiii»n,  issiuMl  commissions  of  lieutenancy,  and  exerted 
jry  p'-wrr-*.  whirh,  havintj  In'en  loni;  exercised,  wen^  thoui^ht  to  Ik*- 
'  f Town,  it  iMTaiue  a  <{uestion  in  the  lon^  luirliament  how  far  tlio 
h<*  militia  did  inherently  n'side  in  the  kin^;  Ikmu;;  now  unsup|>ortiMl 

»p*.  *T.  n  Mt  !lii*    IkT,  *.i  tinwi'"!*  "f  lh»Hr          '»■  St-*!.  1  Jur   I.  r  'iS.   SI  Jmr  I.  f.  2^. 

•  n.it.  it  ti  r  {•••;-liii'.  <<r  imliti-t.  iMnnKC          •<•  liu-hwi-rth.  |Mrt  \  paiP**  i<*>^  *<'.     Siv  **  Ikjoi.  S74, 

^rv-M).ti    pii  «i«k».  IK  f -rtjr  iltj«.  ID  •  kc. 

IIi«l   itiif  IJ                                                           .oiSui.  I  »UI«.  III.  •!. -Z,c&  MM  7.    -.r^lVlw.  III.  •!.&, 

'  >    Ijtl   T  .,  7*  c.  *. 

11  :l.  <«.lMlTni.  :V 

f  ^  (•   Hril.  tikil,  Hit.  ISM. 


iiontly  P*ad  «>f  half  a  knight,  or  othtT  aliquot  piirt,  at*  for  no  nuioh  land  thn^ 
I  a  halt'.  Ai-.  \vt>ri'  to  \»»  roturniHl ;  tli<>  t'nu'tion  of  a  kni>;ht  was  p«*rf(»riued  by 
iht  who  mtv«h1  half  th«*  tiin«».  or  oihtT  <lue  |in>|>ortion  of  it. — i  iiRi>ruN. 
itary  rir  wurlikf  part  of  tht»  ftnidul  sy<«t«*m  wiu  alx>lisli(*«l.  wh«*n  |M«r«ional 
dis|>«*nMHl  with  fnr  a  ]HM*uniury  (*<>inmutation,  an  early  as  tho  n'i^n  of  Henry 
e  militury  tenuru*  »till  n«iuuined  till  12  Car.  II.  c.  24.    8eo  2  UK»k,  p.  77.-^ 
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l)y  any  Btatiite,  and  foundofl  only  npon  inimcmorial  nsa^.  TbiR  qncstion.  lonsj 
*il'>1  «/^Jt*^^^-<^  ^'^^^^  irrcat  heat  and  rcHcntnient  on  bf)th  *8idcs,  l.iocame  at 
-I  k*n^th  the  imnu'diate  cause  of  the  fatal  rupture  between  the  kinjrand 
his  parliament :  the  two  houses  not  only  den3'ing  this  prerogative  of  the  enwn, 
the  h'gality  of  which  perhaps  might  be  somewhat  doubtful,  but  also  8eixin|;  into 
th'jir  own  hands  the  entire  power  of  the  militia^  the  illegality  of  which  ttep 
could  never  be  anv  doubt  at  all.* 

Soon  atlcr  the  restoration  of  king  Charles  the  Second,  when  the  militaTT 
tenures  were  abolished,  it  was  thought  proper  to  ascertain  the  power  of  ilie 
militia^  to  recognise  the  sole  right  of  the  crown  to  govern  and  oonimund  them, 
and  to  put  the  whole  into  a  more  regular  method  of  military  Hubordinatinn:';)) 
and  the  order,  in  which  the  militia  now  stands  by  law,  is  nnncipally  built  np<m 
the  statutes  which  were  then  enacted.  It  is  true  the  two  last  of  them  are  ap|»- 
ivntly  repealed;  but  man}-  of  their  provisions  ai'e  iv-onacted,  with  the  adflition 
of  some  new  regulations,  by  the  present  militia  laws,  the  general  8cheiue  of 
which  is  to  discipline  a  certain  number  of  the  inhabitants  of  even-  winntj, 
cho.sen  by  lot  for  three  years,  and  officered  by  the  lord  lieutenant,  the  depntr 
lieutenants,  and  other  principal  landholders,  under  a  commission  from  the  crown. 
They  are  not  compellanle  to  mai*ch  out  of  their  counties,  unless  in  ease  of  inv*. 
sion  or  actual  rebellion  within  the  realm,  (or  any  of  its  d(»minions  or  terrifv 
ries,)(<7)  nor  in  any  case  comjKillable  to  marcih  out  of  the  kingdom.  They  vn 
to  be  exercised  at  stated  times;  and  their  discipline  in  general  is  liberal  and 
easy;  but  when  drawn  out  into  actual  8er\'ice,  they  are  subject  to  the  ricoun 
of  martial  law,  as  necessary  to  keep  them  in  order.  This  is  the  const iiuiioml 
security  which  our  laws(/*)  have  provided  for  the  public  pi^ace,  and  for  ]iroteeting 
the  realm  against  foreign  or  domestic  violence. 

When  the  nation  was  engaged  in  war,  more  veteran  troops  and  more  regular 
(lisci]>line  were  esteemed  to  be  necessary  than  could  be  expectotl  from  a  mere 
militia.  And  therefore  at  such  times  more  rigorous  methods  wore  put  in  ase 
*41S1  ^^^^  *^^^  *raisiiig  of  armies,  and  the  duo  regulation  and  disciphne  of  the 
*  -I  soldiory :  whicli  are  to  be  looked  upon  only  as  temporary'  exoreseencf* 
bred  out  of  the  distem]KT  of  the  state,  and  not  as  any  part  of  the  permaneot 
and  perpetual  laws  of  the  kingdom.  For  martial  law,  which  is  built  upon  no 
settled  principles,  but  is  entiiTl}'  arbitraiy  in  its  decisions,  is,  as  Sir  Mattbev 
Hale  observos,(.<?)  in  truth  and  i-ealit}*  no  law,  but  something  indulged  rather 
than  allowed  as  a  law.*    The  necessity  of  order  and  discipline  in  an  army  i*  the 

iP)  1.1  Cnr.  II.  r.  C.    14  Car.  II.  c.  3.    15  C.tr.  II.  r.  5.  (^)  2  Ora.  III.  c.  30.    9  G«o.  III.  c.  42.     Utic«k  m.  ct 

(i)  St.it.  lU  Ui-o.  III.  c.  ».  18  (Im.  1 11 .  c.  14  MHl  U.    IV  Geo.  II I.  c.  72. 

(«)  Hbt.  C  L.  c.  -i. 

*The  constitution  of  tho  United  »Stntes  declares  that  Conpress  shall  have  ponrer^to 
I>rovide  for  calling  forth  the  militia  to  expoutc  the  lawn  of  the  Union,  nupprew  in«iTW»- 
tioiis,  und  repol  invasions/'  and  nlso  **to  provide  for  org:inizing,  nrmin^E.  and  difciplin- 
ing  the  militia,  nnd  for  p)veming  such  ]>art  of  them  a»  mnv  be  employed  in  the  icrncv 
of  the  United  Stjitt's."  Art.  1,  s.  S.  The  act  of  Conpre.'*s  of  2«th  Feb.  'l71*5  ht^  prorided 
*•  that  wlu'n«'vor  tho  T^'^nitf**!  States  shall  he  invaded,  or  Ixi  in  imminent  danger  frmn  tay 
forci^rn  nation  or  Inclian  tribe,  it  shall  >>e  lawful  for  the  President  of  the  United  Sut« 
to  call  fortli  such  number  of  the  militia  of  the  State  or  State?  moftt  convenient  toth« 
j»1ji<'o  of  dan  tier  or  seeiie  nf  action  as  he  may  judpe  neeessar}'  to  TO|>el  nich  innunon: 
and  tn  issue  his  ord<>r  for  that  purpose'  to  sueh  ofheer  or  oiiieen*  of  the  militia  as  hephftU 
think  proper."  An<l  like  ] provision  is  made  for  the  other  eases  stated  in  the  constitutkiB. 
Th<'  Su]»r«'nn'  Court  have  lu'ld  that  the  powiT  to  provide  for  rei>elling  invasions  inchidfi 
tin*  pim-cr  to  ])rovi(l<>  ai/ain^^t  th(>  attempt  and  danger  of  inva.«ioii,  as  the  necemuTttd 
prn]prr  iiMMiis  to  efVi'i'tuate  the  olijeet,  and  that  the  authority  todocide  whether  the exi- 
^in<  y  has  arisrn  lu'l«»n^'s  fxrhisivfly  to  the  Pn'sident.  and  that  his  decision  is  condnsr* 
upon  all  other  ptrs(»ns.  Tiii*<  eonstrui'tion  neeessarily  results  from  the  nature  of  the 
jiowiT  itself,  and  fn-iii  the  nianif«»st  object  contemplated  by  the  act  of  Gongrew.  Thi 
;)o\ver  itself  is  to  \u<^  I'Xfreispd  uiK>n  sudden  enier^reneies.  upon  great  oecamons  of  lttt^ 
and  under  eireuiustanctx  \vhi<'}i  may  be  vital  to  tlie  existence  of  tho  Union.  MartiBW 
Mott.  12  Wheat.  !.".>.— Sn  \k<«  omi. 

*  Til  is  c<'nsure  ur»on  nur  niiliiary  jurispnideneo  is  by  no  means  merited  at  the  [newt 

day.  whatever  may  havo  I n  the  fact  when  Sir  Matthew  Hale  wrote.     Tlie  long^vS' 

tinned  wars  in  which  the  nation  was  engnged  until  the  i>oace  of  1815  improred 
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ng  which  c«ii  give  it  countenance ;  and  therefore  it  ought  not  to  be  per> 
In  time  of  peace,  when  the  king's  courts  are  open  for  all  persons  to 
justice  according  to  the  laws  of  the  land.  Wherefore,  Thomas  earl  of 
«r  being  condemned  at  Pontcfract,  15  Edw.  11.,  by  martial  law,  his  at- 
was  reversed  1  Edw.  III.  because  it  was  done  in  time  of  peace.(f)  And 
I  down,(M)  that  if  a  lieutenant,  or  other,  that  hath  commission  of  martial 
J,  doth  in  time  of  peace  han^  or  otherwise  execute  any  man  by  colour 
lal  law,  this  is  murder;  for  it  is  against  magna  earta.{v)  The  petition 
/r)  moreover  enacts,  that  no  soldier  shall  be  quartered  on  the  subject 
nis  own  consent,(x)  and  tliat  no  commission  shall  issue  to  proceed  within 
d  according  to  martial  law.  And  whereas,  after  the  restoration,  king 
the  Second  keut  up  about  five  thousand  regular  troops,  by  his  own  au* 
for  guards  anu  garrinons ;  which  king  James  the  Second  bv  degrees  in- 
to no  leivi  than  thirty  thousand,  all  paid  fVom  his  own  civil  list;  it  was 
le  of  the  articles  of  Ihe  bill  of  ri||^hts,(y)  that  the  raising  or  keeping  a 
^  army  within  the  kingdom  in  tame  of  peace,  unless  it  be  with  consent 
ament,  is  agninnt  law. 

ui  the  fashion  of  keeping  standing  armies,  which  was  first  introduced  by 
VII.  in  France,  a.d.  1445,(;)  has  of  late  years  universally  pre-  r^A\A 
▼er  Europe,  (though  ^sonie  of  its  potentates,  being  unable  them*    ^ 

0  maintain  thorn,  are  obliged  to  have  recourse  to  richer  powers,  and 
sulwidiarv  piMiHions  for  that  purpose,)  it  has  also  for  manv  years  past 
nnally  juJgtMi  neccHKary  by  our  legislature,  for  the  safety  of  the  kingdom, 
nee  (»f  the  jKiMicPHitMiH  of  the  crown  of  Great  Britain,  and  the  preaer- 
»f  the  balance  of  {Hiwer  in  Europe,  to  maintain  even  in  time  of  peace  a 

1  boily  of  troo|)H,  under  the  command  of  the  crown ;  who  are,  however, 
o  dinl Minded  at  the  expiration  of  every  year,  unless  continued  by  parlia- 
And  it  was  enactiMl  l»v  statute  10  W.  III.  c.  1,  that  not  more  than  twelve 
d  re^ilar  f«>ni»M  should  be  kept  on  foot  in  Ireland,  though  paid  at  the 
i€  that  kingd<»m ;  which  permission  is  extended  by  statute  8  Geo.  III.  c. 
IS^b  men,  in  time  of  |>cuce.* 

Ap|»D.l.  5».  ffrntry.— th^  only  tnnum  la  that  ivpoblie.  Mod.  Calv.  UhC 

<»•  SUI.  1  W.  aad  M.  •!.  1  c  S. 
I.    fm'  •!••  tut  M  Tar.  II.  r  1.  (•>  KoUrtwo,  Cha.  V.  L  »4. 

A  ^ila»J  BNi  ■i4<lirr  cjoi  W  qu«rtiTNl  opno  tba 


■r  niilitArv  «v«t«'m,  un«l,  among  the  nMt,  tho  laws  for  the  government  of  soldien, 
>f«ori.  Aii<i  puiiitliment  when  ffiiilty  of  otfenecu,  have  been  freouentlr  the  sub- 
neliorntitm.  Still,  the  |»raiH4»  iMMtowe^l  ujMm  them  by  Mr.  Ty tier  hnii  more  of 
t  of  .1  iMirti«an  than  of  an  iniiiartial  critic.  He  aayii,  "The  principles  of  military 
1^  rt'rtain.  «ietemiinute,  and  immutable  sk  are  the  principles  of  the  common 
it^  Uw.  which  n'giilute  tlie  civil  claiuicw  of  nocietv."  The  mutiny  act,  and  Uia 
>f  war  which  contain  the  ruh'H  of  <lis(M|)line,  are  framed  bv  the  legisUture,  and 

by  jH-niihi^M  H|)|>ro|»riat<Hl  to  ever)-  offencv;  or  the  penalties  are  left,  in  certain 
ere  th*'  «>tr*'nco  is  eithiT  niitigat4Ml  or  aggravated  beyond  its  ordinary  standanl 
lant  rir«'um««ianc«"«.  to  the  «lf«ci!iion  of  a  cHHirt-martial. — Chittt. 
U  a  grt'At  di'^tinrtion.  though  often  lo^t  right  of.  between  iiii/itenr  and  martial  law ; 
er  aborting  the  iro«»|Mt  or  force*  only,  to  which  its  terms  expressly  apply  equally 
and  war.  hy  pn^vioinly  ilf>tinefl  n*gulations:  the  latter  extending  to  all  the  in* 
I  of  th«»  difttrirt  when*  it  in  in  force.  l>eing  wholly  arbitraiy,  and  emanating 
frnro  a  iitat4'  of  intt'Titino  commotion  or  actual  war. — Waebsn. 

fifth  attifndnient  of  tht»  con?«titiiti(m  of  the  Unit«Hl  States,  it  is  declared  that 
on  "hall  U*  ht*lii  t(»  iin««w«*r  for  a  capital,  or  otherwiiM»  infamous,  crime,  unless  on 
tment  or  in«lirtment  of  a  grand  jurj',  except  in  cases  arising  in  the  lan<l  or  naval 
r  in  the  militia  when  in  actual  service  in  time  of  war  or  public  danger.** — 
Mk. 

Mf«H*tly  lawful  to  employ  noldiers  to  preserve  the  public  peace  at  home;  but 
Vl  •»'  done  with  gr«^at  caution,  and  not  without  an  absolute  necessity.  **lfagiM- 
niil  lonl  chanc*t*l)or  Haniwicke.  "  have  a  power  to  (*idl  any  sul^ect  to  their  assist- 
>res^nre  the  pence  and  execute  the  process  of  the  law ;  and  wliy  not  aoldiers  as 
ther  men  ?  Our  soldiers  aro  our  (ellow-eitiiens.  They  do  not  cease  to  be  so  by 
m  a  red  coat  and  carrying  a  musket"    The  military  act,  on  tuoh  occasions,  not 

Sit 
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by  any  statuto,  and  fonnded  only  upon  immemorial  nsa^.  This  qno^tion.  Umg 
*41*>1  »/?>^*'*^'^  with  ^reat  heat  and  resentment  on  both  *8ide8,  became  at 
"-'  length  the  immediate  eauRe  of  the  fatal  rupture  between  the  kin;;  and 
his  parliament:  the  two  houses  not  only  denying  this  prerogative  of  the  crown, 
the  legality  of  which  perhaps  might  be  somewhat  doubtful,  but  also  seizin*;  into 
their  own  hands  the  entire  power  of  the  militia,  the  illegality  of  which  8tep 
could  never  be  any  doubt  at  all.* 

Soon  after  the  restoration  of  king  Charles  the  Second,  when  the  militanr 
tenures  were  abolished,  it  was  thought  proper  to  ascertain  the  power  of  the 
militia,  to  recognise  the  sole  right  of  the  crown  to  cavern  and  command  them, 
and  to  put  the  whole  into  a  more  regular  method  ot  military  Bubordination  :f  f ) 
and  the  order,  in  which  the  militia  now  stands  by  law,  is  pnncipally  bnilt  npon 
the  statutes  which  were  then  enacted.  It  is  true  the  two  last  of  them  are  appa- 
rently repealed;  but  many  of  their  provisions  are  re-enacted,  with  the  additina 
of  some  new  regulations,  by  the  present  militia  laws,  the  general  echeme  of 
which  is  to  discipline  a  certain  number  of  the  inhabitants  of  every  countT, 
chosen  by  lot  for  three  years,  and  officered  by  the  lord  lieutenant,  the  deputy 
lieutenants,  and  other  principal  landholders,  under  a  commission  iVom  the  crovD. 
They  are  not  compellaole  to  march  out  of  their  counties,  unless  in  case  of  inr*. 
sion  or  a<!tual  rebellion  within  the  realm,  (or  any  of  its  dominions  or  tenitA. 
ries,)(^)  nor  in  any  case  compellable  to  march  out  of  the  kingdom.  Thev  m 
to  be  exercised  at  stated  times;  and  their  discipline  in  general  is  liberaf  and 
easy ;  but  when  dniwn  out  into  actual  service,  they  are  subject  to  the  rijTOnn 
of  martial  law,  as  necessary  to  keep  them  in  order.  This  is  the  constitutional 
security  which  our  laws(r)  have  provided  for  the  public  peace,  and  for  protecting 
the  realm  against  foreign  or  domestic  violence. 

When  the  nation  was  engaged  in  war,  more  veteran  troops  and  more  re^lar 
disoi])line  were  esteenjed  to  be  necessary  than  coald  be  expected  from  a  mere 
militia.  And  therefore  at  such  times  more  rigorous  methods  were  put  in  an 
^4iq-|  for  the  ^raising  of  armies,  and  the  due  regulation  and  disciphne  of  tlie 
'  J  soldiory :  which  are  to  be  looked  upon  only  as  temporary  exorescenm 
bred  out  of  the  distenij)or  of  the  state,  and  not  as  any  part  of  the  permanMt 
and  peq)etual  laws  of  the  king<lom.  For  martial  law,  which  is  baUt  upon  no 
settled  principles,  but  is  entiivly  arbitrary'  in  its  decisions,  is,  as  Sir  Mattbev 
Hale  observes,(^s)  in  truth  and  reality  no  law,  but  something  indulged  rathfr 
than  allowed  as  a  law.^    The  necessity  of  order  and  discipline  in  an  army  »i  tbe 

(7)  1.1  Cnr.  IT.  c.  6.   14  Car.  II.  c.  3.    15  Ctr.  11.  c.  6.  (^2  0(0.111.0.20.    9  Gfo.  III.  c  4SL     iea«OLm.ct 

(ff;Sut.  mUw.  III.  c.  3.  18  Gen.  III.  c.  14  and  50.   Itf  U«a  III.  c  72. 

(•)  Hint,  a  I4.  c.  2. 


*  The  oon.*«titution  of  the  United  StnteH  declares  that  Conp^«s  i«hall  have  power  "to 
provi<le  for  calling  forth  the  militia  to  execute  the  laws  of  tlie  Union,  suppreiM  iImI^«^ 
tions,  and  repel  inva.'*ions,"  and  also  '*  to  provide  for  orpiniziug.  Arming,  and  diicipliB- 
ing  th<'  militia,  an<l  for  governing  ^uch  part  of  them  h8  mav  be  eni]»loved  in  the  mm» 
of  the  United  States."  Art.  1,  s.  i<.  The  act  of  Congresn  of  2«th  Feb.  1795  liM  proridtd 
*'  that  whotiovor  tho  United  States  shall  >)e  invaded,  or  be  in  imminent  danser  fromuy 
fori'ign  nation  or  Indian  tribe,  it  shall  be  lawful  for  the  PreKident  of  the  Lnited  8laMi 
to  call  forth  i«urh  niiniber  of  the  militia  of  the  State  or  Staites  most  convenient  to  As 
jilaer*  of  dang«T  or  scene  of  action  as  he  may  judge  necessary  to  repel  such  inraaoB; 
and  to  issue  his  order  for  tliiit  ]»nr]tose  to  such  oflici^r  or  oflicers  of  the  militia  as  heihiD 
tliink  prop<>r."  And  like  ]»rovisioii  is  made  for  the  other  cases  stated  in  the  constitotM 
Tlic  Supreme  (  ourt  have  held  that  the  ])owcr  to  provide  for  repelling  invaaiont  incladM 
till*  power  to  }irovi(h'  agninst  the  attem]>t  and  danger  of  invasion,  as  the  necemaiyaad 
l>rnp«-r  means  in  4-tr«Ttuate  the  ohject,  and  that  the  authority  to  decide  whether  the cxi- 
g«-n<"y  has  arist-n  heh»ng-5  exclusively  to  the  Presi<lent,  ami  that  his  derision  is  conchBBVt 
u]i(in  all  other  perM)ns.  Thi**  eoiistniction  necensarily  results  from  the  nature  of  the 
jMiwer  itself,  and  freiu  tlio  manifest  object  contemplated  by  the  act  of  CbngreM.  TW 
;M->\ver  it.'*elf  is  to  he  exercise*!  uj^on  sudden  emergencies,  upon  great  oceanom  of  itM 
and  under  cireumstan<i-^  whieli  mav  l>e  vital  to  the  cxintence  of  the  Union.  lIvtinA 
Alott.  12  Wheat.  'Jl».— SuAR^MDnD. 

*  This  cen««ure  upon  our  military  jnrispnidence  is  by  no  means  merited  at  the  fi— I 
day,  whatever  may  have  ln-ni  the  fact  when  Sir  Matthew  Hale  wrote.  Tlie  ymg^Oh 
tinued  wars  in  which  the  nation  was  engaged  until  the  peace  of  1815  impraved 
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•  •Ti!\  tliiiii*  wliirh  ran  i^ivo  it  (*rMUit«'ii:iiir*e:  an*I  llu'r^fore  it  on*;!!!  not  U*  1h^  |kt- 
iii:::«i  111  tiinr  of  ]n*:i<v.  wlit'n  tlio  kind's  ooiirtt  un^  ojmmi  tor  all  ]M*r>nnH  to 
rvi  •  i\t  jii-lirr  aci'oniiii;;  to  tlio  lawn  of  tlio  laii«l.  Wlii-ivtoii',  Thomas  «»ai'l  of 
l^iK  :i-^i4T  iM-in:;  (iin^li'niniMl  at  Poiiti*tra<'t,  l.'i  VAw.  II.,  hv  martial  law,  his  at- 
l.tiii'iiT  wa*>  n-vcrMMl  1  VAw.  III.  U'cauKo  it  war*  <lono  in  time  ot'  poacci/)  And 
It  !•»  I:ii«l  (liiwii.t  lif  that  it'a  lii'iitcnant,  or  ot)u>r.  that  hath  (*fmimi«<iif»ii  ot'nmrtial 
a:iiii-«nty.  ilotli  in  timo  i»t*  pracv  han^  or  otlirrwis*'  I'xrciitc  any  man  hy  colour 

•  >t   ni:irti:il  law,  thi^  is  miinU*r;  for  it  is  u;;ainst  m//r//if/ 'v/rfd.w  >     Tlu*  ]K*tition 

•  •t  r\^\it.>r,  ni«»rr(iwr  wiacts,  that  no  sohlior  hliall  Ik'  qnartoriMl  on  tlu*  siihjt'ct 
H'.tipHit  lii?«  •»un  i'onM»nt.<.ri  and  tliat  no  i*onnnission  sliali  issur  to  proi'4>«Ml  within 
till-  laii-i  ari'onlin;;  to  martial  law.  And  whon*as,  attiT  tin*  n'otonition.  kin^ 
I'harl*-  thf  StMMMid  kr|>t  u|>  alxait  tivo  thousand  n'lrular  troi>{is.  hy  his  own  au- 
th«*n'v.  tor  ;;iianU  and  garrisons;  which  kiii;^  .lames  tho  Sn-ond  hy  di>^r(*t>s  in- 
in  :i-i  d  to  no  If*.*,  than  thirty  thtnisand,  all  paid  Ironi  his  own  civil  list :  it  was 
nia<l<  '<n(-  tit'  thf  arti<-h**«  of  the  hill  of  ri^hts,(y)  that  tho  raisim;  or  keeping  a 
•taiid;!!;;  amiv  within  the  kin;;dom  in  time  of  peace,  unless  it  he  with  consent 
ft  ]i:irlianii'nt.  i*.  ai:ain».t  law. 

Kui.  a«  the  t:i*«hion  of  keeping;  standing  armies,  which  was  tirst  intnMluetHl  hy 
rK:fcr;.-  Vii,  in  France,  a.i».  I44r»,t^)  has  of  hite  years  universiilly  j»n»-  r«ii  • 
vaih-it  owr  Kun>p4*.  (though  'some  of  its  potentates,  lH*in;^  uniihh*  them-  ^ 
««iVt  *  ti*  maintain  thtiii«  an*  ohli<^ed  to  have  recount'  to  richer  powers,  and 
r»t*iv«'  p*iil»-»ii|iarv  |H*n*«i«in»4  tor  that  pur|M»s4', »  it  has  als«i  lor  many  years  |>aKt 
U-«-ii  anrmallv  judired  neeensarv  hy  our  lei;islature,  lor  the  safety  of  tiie  kingdom, 
th<*  •!•  h-iM'c  of  the  po«..-e*.>ioii>4  uf  the  crown  of  <ireat  Hritain,  and  the  pr(*ser- 
\:ii:<*n  I'f  till-  lialance  of  |H»wer  in  Kuro]M»,  to  maintain  even  in  time  of  ]K*aee  a 
*::ii.'lri:^  InlIv  uf  tnM»p«i.  untler  the  command  of  the  cn»wn ;  who  are,  however, 
ly  •..;.;  r.,  tli<.|.anded  at  the  expiration  of  every  year,  unless  continntnl  hy  parlia- 
lut'ii:       AikI  it  wa<*  enacted  hv  statute  In  \V.  llt.c.  1,  that  not  more  tiian  twelve 

■ 

th>iii<.;ind   reirnlar  ton*e"i  should  he  kept  (»n  fiNit  in  Ireland,  (honi;h  paid  at  the 

•  !i:4r»:i  I'i  thai  kiiii^dom  :  whirh  ]»ermi".>ion  is  extendinl  hy  htatute  >  tiei».  Hi.  c. 
l.i.  l"  l>"i.'J.i.'»  nifii,  ill  lime  «»f  j»eace.* 

•  .  r-'t    \ji-:il      •  c-ntrT   -th'' "tnly  fiii-iiii-ll  In  thti  p  j 'i'Ik.  M«I  IhIt  M»*t. 

•  ■     ,     -"  »    -i.f.  1  W.  .11.1  M.  M.  ir.  J. 

•  U     !        <•••    •l-.«flf     '.\  CiM-    II.  r    1  ii    K.,U|t««'Il.  «  ll*   \.  I. '.»*. 

•  ?■  .-   .!i   I'  i%t.  1  fi  ■  •  ;  I«-r  ■  III  f-    ji;  irt.'pNl  niw>n  !h<» 


»»ir 


.'  .'I'  'si-liVirv  •*\-t*ri).  iiihI.  aiii'Mi:!  lh«»  re-t.  flu-  l:iw<  li»r  thf  p»vernnii'nt  'if  «»Mior*. 
'..'  '  -if-:  ri.  Mii'l  I  iiiii-hriii-iit  whfU  jT'iilty  i>t"  •itlV-ufC'*.  have  lN»i'n  1rfi|iniiT)v  thf  *iil»- 
—  •  :  .»:  .••..■T.i'ii'ii.  Still,  ill"'  prai*-*'  hfitowt'il  iipi»ti  thfni  hv  Mr. 'I'viU-r  hi-*  iimrf  i»t 
•  .-  -I  .'  •  .tT  »  j.-irti*.!!!  than  n!  an  impartial  i-ritif.  Ilf  say?*.  "Thi*  piini-iph-  i»r  nidttaiv 
!  *■*  AT.  .1-  i-Tt  liii.  «ii>*.friiijiia1f.  and  iniiiiutahlf  ii-  an'  thf  prineiplf-s  nt'  liif  (■•»nim«Mi 
A!.  :  -MT'iT*"  l.iw.  wliiih  r«';riilatf  t!n'  fivil  ela-'***-'  •►!"  stH-ifty."  The  mutiny  act.  anil  thf 
a:'  !•  -  "(  w  ir  \\!;ii-h  f«>ntaiti  th»'  rnli'«»  I'f  dio<'i{>liti«'.  arf  franifd  hy  liif  If  ji-latiirf.  an^i 
♦•:.:  '■  -'i  ^•>  I"  M:ilii»'-  api'Ti'i-ri  i!«'»!  tt»  fVefv  i>tf«in-«':  «»r  th»'  jM'naltii''*  arf  h-t't.  in  I'iTi.iin 
Ik—'  w  *  •  T«-  t!:*-  t.'!".  ini.  {*  I'iiJii-r  niitiiratiMl  «ir  aL'u'ravat»'d  Iwvinid  it-*  nrdiii.iry  "iiaiiii.t.-il 
\  .    *'.'•  fj'lii.t  •  ;riii!ii«!anfi'-.  to  tli«'  <lfi  i-i«>n  <»f  a  fourt-martial. — <'iiirrv. 

T*.-  ."••  .-  .1  i:*"'  a!  «l'-!i!i'ti''H.  th«»nL'!i  nftt-n  h^-t  -ijht  nf.  )H't\vi'i»n  »»•» '■'.!»••.  and  m.ir'.ii' law  : 
I?.-  r  ""Tiit  r  .4tV-  Mil;/  thf  TMi.»|.«  Ilf  fitn'i^-i  mily.  tii  whirh  its  term-  fXpn-^-ly  applv  f<|Uji}]v 
:n  :  •■  »  •■  »J>'1  w.ir.  l-v  pr"\  iou^h  il.-liiifl  rf  :;iilati<>!i'« :  thi*  lattfr  f\!i'H'liiij  t<i  all  tlie  .ii- 
l...i  -.iT.'-  ••*.  tiif  •li-!ni't  whi'if  it  i".  in  ton-f.  Iw-iii::  u}n>Uy  arMirary.  and  fmaiiatim; 
r:  vr-  Iv  J-  n:  a  -laif  *>\   inti-fiiif  foniin«ititin  <»r  aitn.il  war.  — Wikrfn. 

V:  ::.•  *i!th  .i!is«  ii'liifii*  of  th«'  f«>n^titiilii>n  of  ilif  I'nit.-d  Statf.  it  i*  di'i'lart^l  th.it 
"  T.  •  J  •  r-'  n  -•ill  )■■'  IfM  t<»  an^wiT  for  a  fapital.  i>r  otliffwiof  infaiii'Mio.  «*riiiie.  urilf*-*  on 
A  r  -■  •■!iTtii-  nr  '-r  iifli' tinfiit  ttf  a  irr.ind  jury.  «*\i'i'pt  in  ra-f*.  arioiti::  in  tho  land  i»r  naval 
'•  »  •  •.  ••!-   in    tit"  iiiiliii;i  whfU  in  aetual  >frvii'f  in  time  of  war  or  puMie  dan^fr." — 

•  I*  !-  I"  rf* '  tlv  Uwftil  to  oniplny  HnMior'i  to  prf-frvo  the  pnhlic  |K»Afi»  ,-it  honie:  hnt 
t*.  -  -V  'il  I  ♦■•'  'l-'rii*  with  ::r«at  rautinn.  an<l  not  without  an  ah*nlutf  net*f*»itv.  "MaL'i*- 
?r»*.-.  ■  -  i;-!  I'T'l  i-haiiffllor  llaplwifke.  "  haVf  a  powi-r  to  rail  'Xi.;/  »nihjfft  !•»  thfir  iL»*i-t- 
•n-**  ?••  T-r-'—M"**  thi*  jitvHi'  aii'l  fx«M«nte  tln»  j»nH'e*j«of  thf  law;  and  why  not  •Mihlier-  a* 
Wi^l  A*  fithff  in»'n  T  <»ur  ^«>ldien*  arv  our  fe||o«r-fiti/fn'«.  They  do  not  rfiii*f  to  !»••  mi  hy 
|4itL.n^  on  A  ftfil  c>MC  and  carrying  a  nnuket.*'     Thf  militarv  act,  nn  ^ueh  (»ol■Ji^ions,  not 
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To  provt'uf  the  cxconlive  powor  from  bein^  fiblo  to  oppresB,  Bars  Lanm  ^lun- 
ti'S(jiiii!M,u/)  it  is  rr({uisito  that  the  aniiios  with  wliich  il  is  intrut»ied  i>liouId  t-iu.- 
si.st  ol*  tlii"  ]u*<)pli»,  and  have  the  same  hjjint  with  tho  prople;  as  was  the  lafn:  at 
J{oi)ie,  till  Mariiis  iu>w-nio(Ufllc(l  tlie  li-/^ioiis  by  enlisting  tho  rahbk*  ot'Italv.  Lii>i 
laid  tin'  foundation  of  all  the  military  tyranny  that  ensued.  Xotliing.  ihiri. 
according  to  these  ])rineiplos,  ou^ht  to  be  more  guarded  agaiinst  in  a  free  hiau, 
than  making  the  military  power,  when  eueh  a  one  is  iieeessarj*  to  be  ki-pt  on 
loot,  a  body  too  distinct  from  the  people.  I-iikc  ours,  it  Khould  wholly  be  cvm- 
posed  of  natural  wubieets;  it  ought  oidy  to  bo  eidisted  for  a  Bhort  aiid  limitt^ 
time;  the  soldiers  also  should  live  intermixed  with  tho  people;  no  &i'pani« 
camp,  no  barracks,  no  inland  fortresses,  should  be  allowed.  And  perhaps  it 
might  be  Btill  bettor  if,  by  dismissing  a  stated  number,  and  enlisting  othereat 
evcrj'  renewal  of  their  term,  a  circulation  could  bo  kept  up  between  the  army 
and  the  people,  and  the  citizeu  and  tho  soldier  be  more  intimately  connected 
together. 

To  keep  this  body  of  troops  in  onlcr,  an  annual  act  of  parliament  Hkeviee 
♦41^1  P'^**^^-^'  "^^  punish  mutiny  and  desertion,  *and  for  the  better  payment 
-*  of  tho  army  and  their  quai*ters."  This  regulates  the  manner  in  which 
they  arc  to  bo  dispersed  among  tho  several  innkeepers  and  victuallers  throughost 
tho  kingdom;  and  establishes  a  law  martial  for  their  government.  By  thi«i 
among  other  things,  it  is  enacted,  that  if  any  officer  or  soldier  aliall  excite,  or 
join  any  mutiny,  or,  knowing  of  it,  shall  not  give  notice  to  the  commandiag 
officer:  or  shall  desert,  or  list  in  any  other  regiment,  or  sleep  up<in  his  post, or 
leave  it  before  he  is  relieved,  or  hold  correspondence  with  a  rebel  or  enemyyOr 
strike  or  use  violence  to  his  sui>erior  officer,  or  shall  disobey  his  lawful  coni- 
mands :  such  offender  shall  sutler  such  punishment  as  a  court  martial  shall  in- 
flict,  though  it  extend  to  death  itself. 

However  expedient  the  most  strict  regidations  may  be  in  time  of  actual  wv, 
yet  in  times  of  profound  peace  a  little  relaxation  of  military  rigour  iv'ould  not, 
one  sliould  hope,  be  ])roductive  of  much  inconvenience.  And  upon  this  princi- 
ple, though  hv  our  standing  laws(/>)  (still  remaining  in  force,  though  not  it- 
lcnde<l  to)  <h'sertion  in  time  of  war  is  made  felony,  without  benefit  of  cleigy, 
and  the  otlVnce  is  triable  by  a  jur^'  and  Ik.»  to  re  justices  at  the  common  law;  yel, 
by  our  militia  laws  before  mentioned,  a  much  lighter  punishment  is  inflicted 
for  desert ii)n  in  time  of  ])eace.  So,  by  the  lioman  law  also,  deaertion  in  time 
of  war  was  punished  with  death,  but  more  mildly  in  time  of  tranquillity .(c)  Bui 
our  mutiny  act  nuikes  no  such  distincticm:  for  any  of  the  faulta  above  men- 
tioned arc,  ecpially  at  all  times,  punishable  with  death  itself,  if  a  court  martiil 
shall  think  proper.  This  discretionary  power  of  the  court  martial  is  indeed  to 
be  guided  by  the  directions  of  tho  crown;  which,  with  regard  to  militaiT 
oftences,  has  almost  an  absolute  legislative  j)ower.(rf)  "  His  majesty /*  sayt  tkt 
act,  "  may  form  articles  of  war,  and  constitute  courts  martial,  with  power  to  try 
any  crime  by  sucli  articles,  ami  inflict  penalties  by  sentence  or  judgment  « 
the  same."  A  vast  and  most  important  trust!  an  unlimited  power  to  create 
(-rimes,  and  annex  to  them  any  punishments,  not  extending  to  life  or  limb! 
*4in  '^^^*'^^'  '"*^'  indeed  forbi<hlcn  to  bo  inflicted,  *except  for  crimes  dedaivd 
'-I  to  be  so  punishable  by  this  act;  which  crimes  we  have  just  enumented, 
and  among  which  we  may  obser\'o  that  any  disobedience  to  lawftd  commaMli 
is  (me.  Perhaps  in  some  future  revision  of  this  act,  which  is  in  many  respeca 
hastily  penned,  it  maybe  thought  wort  liy  tho  wisdom  of  pari  lament  to  asoertaa 
the  limits  of  military  sul»jeclion,  and  to  enact  express  articles  of  war  ibr  tbt 
government  of  the  army,  as  is  <lono  for  tho  government  of  the  navv:  espedaBT 
as,  by  our  j)resent  constitution,  the  nobility  and  gentry  of  the  kingdonii  ~^~ 


(•)  Sp.  I,,  n.  e,.  Id)  A  likft  pi>w.>r  cnrrr  tlM  nuiMi  li  ajtwm  to dMlvkrf 


(*)  SMt.  1«<  llrii.  VI.  c.  19.   2  i  3  }:dw.  VI.  c.  2.  t)M>  mlnifnilt.v.  by  miodi^r  uunul  act 

(•)  ty.  4<.i,  li'i.  :i.  of  hill  uuiji-nty**  nmriiie  flbirv  whito  ob 


(pia  militan',  hut  simply  in  aid  of,  and  in  obodionre  to,  the  civil  power,  which  "osQl 
in." — to  quote  again  lord  ohaneellor  llardwioke. — "as  armfd cUizeng,  often laTlQg ths 
sion  of  innocent  blood  and  preserving  the  dominion  of  the  law."— W 
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-  -.  •    :*  .   r  I  iiiii.trv  a-  militia  ofli<-iTs»  aro  aiiiiuallv  *»nl»ji'<'toiI  to  the  same  ar]/;- 
:;*"*.    I  .  ■'  'i;:!:!!-  liu'ir  tiiur  <»t'  i'Xrn-i>i.'.' 

• '.  ■  "I  i.'if  ijriMii  "*(  iflvunta^f^  of  mir  F.ii:rli-»lj  law  i^.  tliat  not  oniv  tin* 
» :  :i.t  •  I'l,  iii^.  ,\i-N  wlii'-li  it  piiiiistu's.  l>iit  n\>»»  iIh*  |n.*naltit"*  wliirli  it  iiif1ii-t<i.  ari* 
A- <  r;aiiiiii  :iiil  ii«iiMniiii<« ;  iiniliiiii;  is  Irtl  to  ai'iiitrarv  (iisnvtioii :  tlic  kiii:;  I'V 
*•:•  jii'lj'-  •;i-jK-iiM'^  wliat  tin'  law  lias  |in*vioii«[y  nplaiiinl«  l>iit  is  in»t  liiti»«*<*|(* 
:  •  li  ^:-l:i!-»r.  Ilow  luilrji  tlu'l'rtolV  is  it  !•>  In*  n'«rrf!t<Mi  tliat  U  M't  of  liii'ii, 
»ii.-t-  i-raviTv  tia'«  S4i  utltoii  pivsvrve*!  tl»i»  lilM-rtirs  ot'  ilu'ir  roimtrv.  hIioiiM  Ik* 
p'-iii' i*«l  (.•  :i  •«iat(*  t)t' >er\itutU*  in  tlic  niiilst  ot*  a  nation  of  tri'i>iii«*n!  fi»r  Sir 
hl»iwuri  i'«iki-  will  intorni  iis,(f)  tliut  it  is  oni*ot  tlu*  p'nuint*  marks  of  m^rvitiiiir, 
:••  Kavf  lilt*  law,  which  ia  our  rllU^  of  action,  ritlier  conccuhMl  or  pn^i'ariouM 
"  mi^r^i  rj4  .**rrttii4  H^'i  jun  rat  Viltjum  nut  imUH/nitunt.**  N«»r  ih  tliin  ntati*  of  m-rN't- 
tUiti*  4{uiti'  <.'i>n-«i'«tfnt  with  tiic  maxims  of  houml  jM^licy  ohst*rvi*fl  hy  oIIht  Irve 
iiAii**ii-^*  For  tiu*  ^n^ator  tlu*  ^vui'ral  lihcrty  w  which  any  htate  i>ni<»ys,  the 
morf  f-aiitioiis  has  it  usually  been  in  intnMtucin;;  shivery  in  any  piirtieular  onler 
or  |*n*fe^-'«ion.  Thest*  men,  as  Imron  Montes(|uieu  ohsiT\*es,(  /  j  Hetnn^X  the 
hbi-rty  whii-h  i  it  hers  |M>ssi'ss,  and  which  they  thenisi*]vi*H  art^  exclu«le<i  fn»m, 
an-  apt  •  like  cuiiuclis  in  tin*  eastern  seraglios )  to  live  in  a  Htate  of  |ier]»etuat 
ruvy  an*i  h:itn<«i  towanls  the  rest  of  the  community,  unit  indulge  a  mali«;nant 
|il«-a!»'jrf  in  cdiitrihutin;;  to  tlest n>y  lh«»se  |»riviletres  to  which  they  can  ni'Vcr  he 

Bftiiuii*e«i.      Ileiiev   h»ve   manv  fn>o  states,  hv  (U'partiiiLT  from   this  rule,  In'en 

•  •         I  - 

rtiii;iiiu'*'ri-<l  hy  the  revolt  <»f  ''their  slaves  ;  while  in  ahsolute  ami  «)e"i|Mitie  riti i- 
r>v«  niiiivnts.  where  no  re:il  lilvrtv  exists,  ami  couM'tnb'iitlv  no  invidious     *■        * 

* 

nim|»ar.?»«'ns  can  he  formeil,  such  im-iilents  are  extremely  nire.  Two  precau- 
li  K.-  are  then-liin*  advi^eil  t<»  Ih.»  oli»*erve<l  in  all  i>ruttent  and  free  ^governments : 
1  T'  pn-veiit  the  intHMiuction  of  >laverv  at  all:  or,  *J.  If  it  he  aln^adv  intro- 
-lu.i- i.  iiiit  t«»  intniM  t!i«»-e  shivi's  with  arms;  w!io  will  then  find  themselves  an 
•tvrniiateli  fiir  the  fn^emen.  Much  less  oii;;ht  the  s<»ldicrv  to  }h»  an  exce|»ti<in 
T'»  th«  |MM*]ih'  \u  ;:enenil.  and  the  «»nly  .»»!ate  of  yervitude  in  the  nation. 

1J;»  a-  ,-«Mii-r-.  I'V  thi-  annual  att.  are  thn-*  j»in  in  a  worse  e«inditi'»n  tlian 
a:.\  ir.t  r  !«uhieet.-«.  mi  hv  the  humanitv  ot'  oiiv  >(aiidiu;;  law!«  tliev  are  in  s'>m«' 
ra^A  put  in  a  mueh  hettcr.  Uv  '•tatute  4:i  Kliz.  <-.  o.  u  weeklv  all<iwahe«-  is  t«» 
!•'  r..!"--*!  in  evrrv  couniv  lor  the  relief  of  ^nMi^r'*  that  are  siek,  hurt,  and 
ii.:i  FfK  ■! ;  n«»t  l«»ru'etiinir  the  piyal  hf>*^{iiial  at  <  MieNi-a  tor  su«'Ii  as  are  w«rrn  i»ut 
'i  ti .  .r  diitv.     t  Mliei-r-*  and  >«»ldier*  that   have  hi-eii  in  the  kiiii^'s  s^rvit  e  are.  hv 

•  4  li*.t  VJ.  '  .*!..  Li;..  IJ. 

'::.'•  virvul  i'rt»ii"iti«»i»  ulwiivi  utVordt'd  t»»  *n|,t:iiir  otfuers  ii^un-ot  •rcu'^atii •!&.«.  Imw- 
»-»•.'  :r;.f    knd   |ii>l   tli*'>  rn.iv  U>.  I>rinijlit   jij.i.n^t  tlifin  l>y  int'erinr  otVie«'i>..  is  liitrhly 
•f  •-:.  •  .ki!«-.     V'\  *m  li  vjiii.d  |'r'»ii'«  t:««n  I  ni»-tn  lit-  «li»!iii«si<-u  IrMui  th»»  ^prvii-e  tif  a 
•.»'<».*.--ii  ^%ii-»  •■lull  li;i\f  *ne««td»'d  in  *^:.  )>li<>li:ii;:  i  har::*'?*  i»t'  m<»mi*iit  apiinot  hi"  >u|»h- 
?    r  .  :*;  .r.  wfiii  it  ii>nki>-i<>u  in  ;.'eiM«ial  tak--  j«:.»-  f.      TIhih,  a  ri»liin>-l  F^»*:iut«»y  w.ii.  alt^T 
»'"  .   '  ■.  .•  .•■  »!•  :  .1  •  I'Ui  t  lu.u  iial.  Mr  .ifii-r  .1  «  "III  r  .••  iiiciiv  IcM  iipf^n  him.  i4]Hin  rliiir^fi-^ 
J'"'-::    i   .i.'.iin-t    )i::o    l-y  a  suliahtTii    ot^ii»-i.  •l>iiii--ft|.      Tin-   MilMltiin   wa*   in   in> 
•>•    \ti  .!■  ■  •-*— »r y  to  tli«'  "tK-n«t"»  eiiiu)>ri«''d  iti  ili**  liiarci-.  |»n'ti'rri'«l  iift:ain''t  ei»lnn«'l 
^■ei»  I.  .tnd  w.i-  "tlitTwi^e  a  mei"it*»:ii«M*  nflli  .'I  :  \»\  at  tlif  ni<<riii*nt  ot'ihi'  |iri>nnd^.iii*>ii 
"■  It.'-  ••  ii:«-iit  ••  <•:  lii-nii-^al  u::aiii«t  lti«  « I'l-ihi'l.  it   v«.'^  iMtini.ite>i  to  iht*  «ii)i.ilti'in  tliat 
li.« !...... -U  )i.»«l  !»<■»  tnrth'T  iM»a-iiin  t-ii*  liit  "fixii  .-.     'liii-.  it  wa-  .-.lid  at  the  liuif,  w,ft» 

*•  ■  •:.  •;!  1  \  -.  1  "'Wu*  at  tlie  ir'*"!  of  tli"  '»iM\  i.i-.     <  'iiiiT\. 

*  i  r.  .:r«'t  «■!  till"  l«Mrn«*l  «-i>niiuen(ati>v  !■»  «i<ii.'-\i  li.it  i:!':ttrjit»ni«»  in  it*-  i»^ji»«'t  ainl  nii-*- 
*-Aii«'T.  .::  .•■  -i.tir- ••.      riif  — TviiU'li-  to  wliii  h  tli**  -.-Mi.-i  jo  if-«hie«^it  in  t!ii«»  i-'.intry  U.m 

?S'-t    •  i.»l  .III.  «>t  t}ii»all«*vialii<n«  \^liii'li  .11- !iij»aliii"  wllli  l' I  ili"!  iplini*  atpl  ihi*»  •'ul»- 

'*'i.i.  kT:  <ii  .  ari<l  .iltl^*iijli  the  liiinlin^  ttl'lijalittri"  ••!  lli«'  tnditarv  law  an*  ifivwt'd  ev»'rv 
»»"Ar.  \.  :;.••  r'-.'iii  ili^'n-*  ar#*  n«'itlt«*r  ■»•»  ennipiex  i>r  miiii'-i  ii>  a-  to  i ■  nd  r  an  •  ■*-'  r  v.i!i-  •» 
'■^ 'i  '!!  i.rfsi  nil,  wliiU*  liii- .inmLil  r^ni^iiin  iH  tlo*  !«>ji-iaiu:f  i>  a  t:tLtr.int<  ••  .ija.ii>t  tinir 
'•n^  •■-If:;-  .■•I**  ••r  utiiu-t.  In  out*  f-iMN  t  it  would  -fi-m  tint  ||»r  -••MiiT  ha^  !!i"  adv. iti- 
)*r' '  f  x'l.r-  I  :tiji-n  witli  r»'/:ird  to  the  liiws  wliirii  In*  i-.  loiuir^d  to  ii|.»«y  :  f^r  a  riiunii  ij-al 
•*»  u.i\  r>-rn.iin  entirfly  uiikn'iwn  to  the  •.uhjtii  t:ll  In*  i^  euli^l  ii|H.n  to  an^W'-r  fi»r  tli* 
:tilr*  r:.in  ..|  it  :  Km  ••\-*-rr  iiehviilikd  n(  the  ni.liMr>  i-roi't-s^inn  i-  VfjuliirU  in!«»i!nt>l  nf 
^li^'lim*  hihI  r•^:llLlti•kns  y*y  whi«'h  he  i.-*  to  hi-  piv«iiii'ih  tor  the  ariii-h'-^ot  war,  whi4'h  iw^ 
'Ur  •  i(>.t.,ii,.>  .it'  the  militiir)*  ctxle,  mu^t  bo  read  at  the  hi»id  ut'  every  re^iinieni  om*0 

«"^  !«>•  Mioillliit. — t'UITTT. 
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several  fltatiitos  enacted  at  the  close  of  several  wars,  at  liberty  to  use  any  trade  oi 
ouciipation  thoy  arc  tit  for  in  any  town  in  the  kingdom,  (except  the  two  univern- 
tiesj  nolwithstandi^^r  any  statute,  custom,  or  charter  to  tfio  contrar}-.*  And 
soldiei*s  in  actual  military  service  may  make  nuncupative  wills,  and  dinpoeeof 
their  ^oods,  wages,  and  other  personal  chattels,  without  those  fonnSf  Milemni* 
ties,  and  expenses  which  the  law  requires  in  other  cases. (<;)  Our  law  does  not 
indeed  extend  this  privilege  so  far  as  the  civil  law;  which  carried  it  to  an  ex- 
treme that  bordew  u])on  the  ridiculous.  For  if  a  soldier,  in  the  article  of  dirath, 
wrote  any  thing  in  bloody  letters  on  his  shield,  or  in  the  dust  of  the  field  witfc 
his  sword,  it  was  a  very  good  militaiy  testament.(A)  And  thus  much  for  tte 
military  state,  as  acknowledged  by  the  laws  of  England." 

The  marithne  state  is  nearly  related  to  the  former,  though  much  more  tsrw- 
'♦^ISI  "^^^  ^^  ^^*^  principles  of  our  free  constitution.  *The  r03'al  navyof  ufk 
-'  land  hath  ever  been  its  gri>atest  defence  and  ornament;  it  is  its  snciett 
and  natunil  strength  ;  the  floating  bulwark  of  the  islanci;  an  army  from  whk-^ 
however  strong  and  poweriiil,  n<»  danger  can  ever  be  apprehended  to  liberty; 
and  accordingly  it  has  been  assiduously  cultivated  even  from  the  earliest  %pik 
To  so  much  perfection  was  our  naval  n^putation  arrived  in  the  twelAh  centoir, 
that  the  code  of  maritime  laws,  which  are  called  the  laws  of  Oleron,  and  an 
received  by  all  nations  in  Eui*ope  as  the  ground  an<l  substruction  of  ail  thrir 
maritime  constitutions,  was  conresse<I]y  compiled  b}*  our  king  liichard  the  Fir*, 
at  the  Isle  of  Olenm  on  the  coast  of  France,  then  part  of  the  ])08»e!>8ion8  of  iW 
crown  of  England. (<';"    And  yet,  so  vastly  inferior  were  our  aneeston  in  thii 

(')  SUt  29  Car.  IT.  c.  X    5  W.  III.  c.  21.  {  A.  Umprt  ^wk,  iit  nrnlin^  rilJt  mwirm  drrHinqmmwifXi^tmtM 

(*;  ^'t  milttrtt  ffHu/  ill  cltfi*^'  W*  n.«  fiinif»iur  run  rufilmitihiit      ritlnntittrm  tt-ihiUm  f-MV  op^wi*!.    Cud.  6,  :!1,  1^ 
atinUiirrriNt,  out  in  imln-rr  in^riitAfnnt  ffiatlio  nut^  I'/i^o         ('i  4  I  not.  144.    thntume»fir  la  Jhr,  £. 

•  By  the  42  Goo.  III.  o.  C»0,  all  officers,  soldiers,  and  mariners  who  have  heen  empkvid 
in  tho  kin«!'s  Horvin'  sinco  ITS-I.  and  have  not  doscrtoil.  and  their  wives  and  cliiUM 
may  I'Xi'rciso  any  tradi>  in  any  town  in  tho  kin/rdom,  without  except iou,  and  hImI]  boI 
hv  n*niov«Ml  till  tli«*v  arc*  a<'tiiallv  ohar'Talilt*. — Chkisti.ix. 

*"  It  is  now  fully  t'stal»li>«.h«'d  that  h<n\\  tii«*  full  pay  and  hnlf-pay  of  an  officer.  oriBT 
p«M*son  in  a  military  or  naval  cliarsictrr.  cannot,  in  any  instance,  be  anigned  beforeitii 
«hirt :  jw  tin*  nl>j«'ct  of  such  i»av  is  to  ciialjlo  those  who  receive  it  alwavs  to  be  rMh  li 
serve  their  country  witli  that  cleccney  and  dipznity  which  their  respective  chaimctenM 
stations*  rccjuirc.     4  T.  K.  i:.'»S.     II.  lil.  O'J.S.— (.'hrk^tiax. 

"  The  Krcn«Ii  writ«Ts  attrihutc  these  laws  to  Kleanor,  duchess  of  Guienne.  tbekinfli 
mother.  Sh«'  had  previously  heen  the  wife  of  Louis  VII.,  kin^of  France:  but,  diroRM 
from  that  nionanii.  >ii<'  married  prince  Henry,  aftei'wards  Ilenry  II.,  Ricliard'tt Ittkr. 
Sh(>  was  a  woman  of  <'onsiflerahie  talent,  and  Uleron  wasi  a  piirt  of  Guienne.  Theprokfr 
bility  is.  that  tlie>e  laws  were  coinpileil  unrler  the  joint  auRpice^of  her  husband  and  kv 
Hon:  at  all  event*«.  the  ]>romul;:atin;;  them  was  the  act  of  Kichard.  For  the  lemiif 
upon  this  curious  (piestion,  see  S<»ld.  Mare  CI.  2  and  24:  and  how  oppugned  br  the  FVmk 
writers,  see  Mr.  t]u>tice  Park's  System  of  Marine  Insurance,  Introduction,  p.  zzriL' 

OllITTV. 

It  is  not  a  matter  of  mkIi  elcnr  admission  that  Richanl  iras  the  firat  compiler  of  thM 
4*el(?l>rated  laws.  Most  of  the  French  writers  rm  marine  law  claim  thefirftt  draft  of  tbca 
hs  a  Kren<'h  code,  framed  under  the  direction  of  Eleanor  hw  mother  for  the  u^ieof  ftoi 
continental  suhjrits.  In  the  introilu<  tion  to  Mr.  Justice  Park's  SvBtem  of  Marine  Ib» 
runce,  ]».  xxvii.,  an  ahstraet  of  their  arjzument  ii«  given  with  a  reference  to  SeUen.  vt* 
niaintairi>  tin-  position  in  th<*  text.     Mare  CI.  2.  c.  24. — Coleriihsb. 

A  translation  of  tlie  laxxs  of  Dleron  i<  to  he  foun<i  in  the  apfiendix  to  1  Peter*V  .K^ 
Decision.  Tlie  harnrd  author  of  that  work  ascribes  the  origin  of  thove  lam  to  B^vntf. 
hut  argues  that  the  code  wax  inijtrovcd  hy  Kicliard.  who  introduced  it  into  QigldinL  It 
forms  the  ha'^is  of  tlu'  rdcliratt**!  ordinances  of  I^uirt  XIV.  of  France,  and  it  in  9«linili^ 
a*«  authority  in  the  c«iurt<  of  eommon  law  as  well  an  the  ndniiralt}*  courta  of  Eji^In^ 
The  learned  and  snL'iK'ious  Maepherson.  the  author  of  the  Annals  of  Gommerre.  wb^ 
as  a  Si'otsman.  was  ]  roh^ihly  impartial,  rejcets  lioth  the  English  and  French  hrpofheR^ 
as  not  otdy  de^tituti'  of  hi^torieal  proof,  but  as  inconsistent  with  &cta  that  hvttf 
records.  He  atlirm^  that  the  oldest  manuscript  of  these  laws  bean  the  date  of  1^"* 
more  than  half  a  century  after  the  doatii  of  queen  Kleanor  and  her  son.^-«nd  tlut 
is  no  evidence  of  thrir  publieaii<»n  at  an  earlier  pericHl.  **0n  these  litigated 
Hays  Judge  Duer,  "  I  shall  hazard  no  opinion,  hut  shall  only  say  that^  at  wha 
r\nd  by  whatever  authuritv,  the  laws  of  (.^lei-on  were  fir««t  pubUahed,  ihmr  inlanal  cv^ 
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•lilt  x*t  tht*  prt^Hi-nt  aire.  tli«t.  ovon  in  tlio  niaritimo  roiijn  of  qiioon  Kliznl»cth, 
."  K-l\%;irl  riiUt'  ^1  tliiiikn  it  u  inattiT  of  )N>imt  tliiit  tlio  r«»val  riavv  (it*  Kn<r|uii(| 
ifu  <'*i|i-.i-tt*it  III'  thn*  It  mi  thirty  nliips.  Tin*  pn-Ki'iit  comtitioii  of  our  maririo  in 
\  cn-at  iiifaMin*  owiii;;  to  xUv  nalutary  |>r(»visi(ins  of  tlio  *«tatiitcN  calltMi  the 
Rvi^ath*n  B«'t^;  whfn'liy  tin*  (MMiHtaiit  iiicnNi^H*  of  Kn^^tiHh  Hhi]>|iiiii^  and  m^nmon 
a«  lit  It  onlv  enroll ru;;('<l,  hut  rendered  iinavoidal»lv  neeensiirv.  Hv  the  ntatiito 
II, r  II.  I-  :{.  ill  (inter  to  augment  the  navy  of  Kn^^laiid.  tht'n  ;;ivat)y  diniiiiishedy 
%i  u«  onlaiiinl  tliat  none  of  the  kin^'n  lio^v  |M*o|>h*  should  ^hlp  any  merehan- 
;««•  ••111  of  i»r  into  the  hmiIhi  hut  only  in  nhipH  of  the  kin^V  li^reanee,  on  pain 
t  t'lrt*  iiiin*.  In  tlic  next  yrar,  hy  ntutiite  (>  \l'u\  II.  e.  K,  thin  wise  provi?*ion 
:i«  <'i.<*rvatiMl.  hy  imly  ohhffin^  the  ntendiaiitn  to  ;rive  Kn^^Iish  ^liips,  if  ahh'  and 
ittii-ifnt,  thf  prffonMiee.  Hut  the  niortt  lu'iiefieial  niatiitt*  for  the  tra^U*  and 
iininifn-r  of  tlieM'  kinirdoiim  in  that  naviirution  act.  tlu*  nidinientM  (if  wliieh 
rfn*  rin*t  truiui*«l  in  lti>'Mi.(/)  witli  a  narmw  jiartial  vit^w:  iK'in;;  intended  to 
I'lrtily  our  «»wn  HU<rur  ii*hindN,  whieh  wrn*  diMitt(*(*t(M|  to  the  parliament,  and 
liil  hrlii  nut  for  rharlrH  II..  hy  stopping  the  ;rainfnt  trade  whieh  they  then 
arriftl  (»n  with  the  nut('h;(m)  and  at  the  name  time  to  elip  the  win<rs  of  those 
mr  npuU'nt  and  a**pirin^  nci^hlNiurs.  Thin  proliihiteii  all  hhip*«  4»f  forei;rii 
mti'ih-  tpini  tnidini;  with  any  Kii^^lish  plantations  *witlioiit  lic«*ii<<'  r^iici 
mni  till*  (ttuiji-il  i)f  >tat(*.  In  lt»r>I(M)  the  pndiihitioii  wa**  «*\ti*nde<l  iiKo  *- 
4)  thf  nii'tlirr  ciiuntry ;  and  no  <ro<MlM  vrvrv  H\\f\\T\'<\  to  ho  im|H»rted  into  Kn;;' 
juiii.  IT  any  **\'  its  dcpondrneii'H,  in  any  otiier  than  Kiiiflioh  hott(»nis:  or  in  the 
ihijt^  of  that  Kun>pcan  nation  of  whieh  the  nirrchaiidiM*  inifMirtod  wa«i  the 
(twuiiii'  irn»wth  or  manutiietiin*.  At  the  reMtonitiim,  the  former  pniviNionn 
wr^•  riintinurti.  hv  statute  12  <*ar.  II.  e.  \X,  with  this  verv  maft-rial  impiNive- 
brrit.  th:it   the  ma>ter  and  thn'e-tourtliH  of  the  mariners  hhall  alM»  Ik*  Kni^lish 

Mjiny  \iiw*  havi'  hvon  made  for  the  supply  of  the  n>yal  navy  witli  seamen; 
(•Tth^ir  rt'i^niaiiitn  when  on  Ixianl;  and  to  i-onfcr  priviU'L'*"*  aii«l  n-wanls  on 
iJi' '!i   :  :r  '.^  aiid  alli-r  thi-ir  M-rvirt*. 

I  Fr*t.f'»r  tlnir  -iipj»ly.  The  power  of  impre»i«»inir  *ie:if:irinij  mm  for  the 
fc^  -  r\  ;•  1"  hy  ihr  kiiii;''*  ('oiiiiikis*^ioii.  has  hct-n  a  maMiT  of  foim*  di-jiut**,  alid 
•a'.'.  :t.-.|  t«>  with  irnaf  n-lndanci* ;  thouirh  it  hath  \vr\  clcarlv  aiiil  h'ariud'v 
^tt  -i.twh.  hy  Sir  Michael  Kosicr,  o)  that  the  pniclice  of  imprr-i^iuir.  aiid 
/^••*  t,^  |.. .\\.-p,  to  th«'  admiralty  for  that  pur|M»M'.  i"  oi"  very  ai)cii*n(  »late.  an«l 
"j'J.  U-.  ri  iiTi:T'«»rmIy  continued  i«y  a  re;;idar  serif*  i'f  preectleiit?*  to  the  prcM-nt 
■'''.•  .  »  K»  II  •  he  ciinchides  it  to  Ik*  part  of  the  .omnion  law.( /m  The  <litfieulty 
I.- -  ,  :..,n,  h.  iii'i-.  that  no  statute  has  expres>|y  decjaretl  this  powor  to  Ih»  in 
*••.'  ..-..wii.  rl,..;i:rh  many  of  them  Very  strooirly  imi»ly  it.  The  statute  2  \IU\ 
*  r  4  'p^  ak-  ••!  mariner^  iH'ini;  arrest***!  and  detaini-tl  for  the  kiuij's  service  :u4 
f  a  M.iii^  Will  known,  and  pnietiM'«l  without  di*»pute;  and  provi«U'^  a  remedy 
iTa  •■*•  Mri-ir  niiifiini:  away.  Hv  a  later  stacutc.  7»  if  any  uatermaii  who  um'.« 
^»-  r  •. .  -  Tli.iTui-  -hall  hjiie  him-elf  duriiiiT  the  exi-eution  of  any  conimissiou  of 
•> -.  .  •  I  ..-  tl,.-  kin*'*-  -••rvie«',  he  is  iiahle  t«i  heavy  iM'naln«'s.  Uy  another.!  r) 
••  r\'  .' :  M.aii   -hall   U-  taken  hy  the  (pieen's  eoinmi— i'»n  to -erN'e  as  a  numiier; 

U!  •! iiimi— hin  -hall   he  first   hn»ui:lit  to  two  jn^ri-.-of  the  peace,  inliahit- 

^kZ  r.'  i»r  tin-  -t-a  (•••a-t  when*  the  mariner!*  ar«'  t«»  he  taken,  to  tin*  intent  that  the 

•  4  iii*t  '.  (»■  !:•  |<  r>i. 

-     •..     1 -._•  ,F   -..    .1-    r...i,i.  24.*.     Ilirr  Ml. 

•  M -i    I  -.   Ui*!   ill  J*i.  (f.Mit   JX   :  I'h  •ift  M.  «■   \*\ 


Q. .-  ..  ii.j.. '..  III.*  to  h.>|j«>vi>  ihnt   they  wen*  inti-ndeil  tn  apj'lv  exrlu^ivoly  to  Krt»ncli 

fc^l*  all  i  Vr*  !i'  h  ii.ivli;.itii>ii."     I>u»T  «in  Murine  In^iirin-'c.  %••!.  i.  p.  i''*.-  -<Sn\ii>««M>i>. 

■  li.*   ii.ii  .'I?;'. II  .i«-!-.  I  •iti-iitiititiu' ii  i«r«»teetive  privileji*  t'-T  Uriti«h  ^ihippini*  :»nii«i»?n- 

•   A^  .i.'.4  »i-T  ! h' »-••«»!' for«"i;!n  e<i»inf  ri»"».  h:iVi'  In-i-n  Vfr*   n't-t-ntlv  re|i«':ili'*|  :  Htid  )»i»th 

*v^.^n  Aii'l   r>rit:«h   «liippiiu!  an*  now   iilaceil  nn  tin*  -.iiiii'  l<M>tinL'.  di>irn  «*Vfii  to  tlio 

^miiu£  rra«lfiif  the  uniTfil  kiuisdom.     It  i*,  howevt-r.  ^im^dit  to  -eeure  h  nvijin»*'it\-,  hy 

^"ttuiif  ili»-  •nj»-«'n  with  retidi.iton'  |Miwer««.  Iiv  onli-r  in  fnineil.  Atrniii'^t  tho-e  (**vintri«-t 

^  will  n«*t  f'>ll>w  ..iir  «*ximiplo.'  Si-c  If*  &  17  Vict,  c  li>7.  h«.  :\'24,  .TJ.*!.  :{*Ji>.  and  17  &  18 

»rt    c.  S.  —  W.iiiEt:*". 
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*i'>m  j^i^^i^^**"^  "^'W  ''t'li^ose  out  and  n»tum  such  a  number  of  aUe-bodk'il  men, 
""  J  an  in  llie  conimission  are  conlaincd,  to  serve  her  miijesty.  Ami  by 
othcrs(.s)  special  prolcctiuns  are  aUowed  to  Aeaineii  in  particular  eireumiitaiKti^ 
to  ])revont  them  from  boin^  impressed.  And  ferrymen  are  also  Baid  to  ht  privi. 
le^ed  from  bein^  impressed  at  common  law.U)  All  which  do  most  evidcnllv 
imply  a  power  of  imprensin^  to  reside  somcwiiere;  and,  if  anywhere,  it  muai, 
from  the  spirit  of  our  constitution,  as  well  as  from  the  frequent  mention  of  tbe 
kind's  commission,  reside  in  the  crown  alone." 

But,  besides  this  method  of  impressing,  which  is  only  defensible  iVom  paUic 
necessity,  to  which  all  private  considerations  must  givo  way,  there  are  oibtf 
ways  that  tend  to  the  increase  of  seamen,  and  manning  the  royal  navy.  ParitflM 
may  bind  out  poor  boys  apprentices  to  masters  of  merchantmen,  wno  shall  be 
protected  from  impressing  for  the  first  three  years ;  and,  if  they  are  imprewd 
afterwards,  the  masters  shall  be  allowed  their  wages  ;(v)  great  advantage!  ii 
point  of  wages  are  given  to  volunteer  seamen  in  order  to  induce  them  to  enter 
into  his  majesty's  Ber\nce;(2;)  and  every  foreign  seaman,  who  during  a  warshaO 
serve  two  years  in  any  man-of-war,  merchantman,  or  privateer,  is  naturalisid 
ipso  facfo.^vo)  About  the  middle  of  king  William's  reign,  a  scheme  was  set  oi 
foot(x)  for  a  register  of  seamen  to  the  number  of  thirty  thousand,  for  a  constaii 
and  regular  supply  of  the  king's  fleet  ^  with  great  privileges  to  the  registeifd 
men,  and,  on  tiio  other  hand,  neavy  penalties  in  case  of  their  non-appemsN 
when  called  for:  but  this  registry,  being  judged  to  be  ineffectual  as  well  H 
oppressive,  was  abolished  by  statute  9  Anne,  c.  21. 

2.  The  method  of  ordering  seamen  in  the  royal  fleet,  and  keeping  np  a  T9giM 
discipline  there,  is  directed  by  certain  express  rules,  articles,  and  orden,  inl 
enacted  by  the  authority  of  parliament  soon  ailer  the  restoration  ^)  bat  n 

(•)  £!ee  «tHt.  7  i  8  W.  TIT.  c.  12.     2  Anne,  c.  «.     4  A  5  (>)  Stat  81  Geo.  II.  e.  10. 

Adih',  c.  It*.  i:t  (}«>.  II.  r.  17.  2  Ueu.  111.  c.  10.  II  Gea  111.  (*^StHt.  ISOeo.  II.c.8. 

C.3K.   lU (}!><).  111.  c. 75,  ic.  (')8tat.7A8W.1II.e.3l. 

( I ,  Aiv.  14.  (If)  Sue.  18  Gv.  II.  ft  1,  c.  9. 

(-;  Stit.  2  Anno,  c.  «. 


'-^  The  legality  of  pressing  is  so  fully  established  that  it  will  not  now  admit  of  s  tMl 
in  any  court  of  justico.  In  the  cose  of  the  King  vs.  Jubbe,  lord  Man»field  nji,  "IVi 
])owor  of  prcs.«ing  is  founded  upon  immemorial  usage,  allowed  for  ages.  If  it  b»  a 
founded  and  allowed  for  agt^s.  it  can  have  no  ground  to  stand  upon,  nor  can  it  be  Tiadh 
rated  or  justified  })y  any  rea.son,  but  the  safety  of  the  state.   Ana  the  practice  ifdcdsBii 


ground  that  lie  was  entitled  to  an  exemption  ;  but  the  court  held  thai  Uia  emuiia 
was  not  made  out,  and  he  was  remanded  to  the  ship  from  which  he  had  been  bioqpf^ 
Lord  Ki'nyon  h:\s  also  doclarf'd,  in  a  similar  ease,  that  the  right  of  presBing  ii 


on  the  common  law,  and  t^xtends  to  all  ]K.>rsons  exercising  employments  in  the 

line.     Any  exceptions,  therefore,  which  such  persons  may  claim,  must  depend  apoatti 

I>ositive  j>rovisions  of  statutes.    5  T.  H.  270.— Christian. 


In  addition  to  the.>4c  authorities,  many  more  are  collected  by  Barrington,  (in  lu 
tions  on  Ancient  Statutes,  )>.  ;{:f4,  5  ed.,)  who  shows  that  the  crown  ancientlgr 
a  similar  ]>owcr  of  impressing  men  for  the  land  si-rvice,  not  only  for  the  anqy.  teir 
the  king's  pleasure :  and  in. stances  are  given  in  the  case  of  Goldsmith's  (AniifrikHri 
impress  ]>ro  aftparatibus  j^ersonfp  regis.     14  Edw.  IV. 

The  fr((>men  and  liver>'  of  I..ondon  are  not  exempted  from  beinc  impfewcd  Ibrlli 
service,  if  in  other  res]>eets  fit  subjects  for  the  serviee,  f9  £a«t^  466 :)  nor  are  MM* 
serving  in  the  merchant  service,  though  a  freeholder,  (Ii  East,  477 ;)  nor  is  the  msii«rf 
any  vessel,  merely  as  su(*h,  exeini)t.  especially  if  his  ap|H)intment  appear  to  be  tettBi<* 
14  Kast,  346.  If  a  sailor  on  )K>aru  a  merchant-ship  be  prewsed  hy  a  King's  ship,  hsiii^ 
entitled  to  anv  proportion  of  wages  from  the  former  unless  she  complete  acr^  ^ 
2  Camp.  ;J20.— CiiiTTr. 

Tliere  is  nothing  (says  judge  Tucker)  in  the  constitution  of  the  United  Statw 
warrants  a  sup])Osition  that  sucli  a  ))Ower  as  that  of  impressment  can  erer  be  aatl  ^^ 
or  exercised  under  the  government  of  the  United  States.    On  <    ntiaiyi  tlM  p^^ 

pies  of  the  constitution  and  the  nature  of  our  government  strou|         JUtele 
assumption  or  countenancing  of  such  a  power.— ^uabswood. 
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led  and  altered,  after  the  peace  of  Aiz-IaX%apelle,(r)  to  r«ioi 
le  defecta  which  were  of  fktal  coneeqaence  in  oondocting  L^^^ 
Ag  war.  In  these  articles  of  the  navy  almost  every  possible  offence 
and  the  panishment  thereof  annezedf:  in  which  respect  the  seamen 
the  adTantaffo  over  their  brethren  in  the  land  servieey  whose  articles 
not  enacted  bv  parliament,  bat  fhuned  from  time  to  time  at  the 
the  crown.  Vet  fVom  whence  this  distinction  arose,  and  why  the 
Dwer,  which  is  limited  so  properly  with  regard  to  the  navy,  shoold 
live  with  regard  to  the  army,  it  is  hard  to  assign  a  reason  :  unless  it 
"om  the  perpetual  establishment  of  the  navy,  which  rendered  a  per- 
'  for  their  regulation  expedient ;  and  the  temporary  duration  ^  the 
1  subnisted  only  fW>m  year  to  year,  and  might  therefove  with  less 
lubjected  to  discretionary  government.  But,  whatever  was  appre- 
the  first  formation  of  the  mutinv  act,  the  regular  renewal  of  our 
«e  at  tlie  entrance  of  every  year  has  made  this  distinction  idle.  For, 
«rieriee  past  we  may  judge  of  fbture  events,  the  army  is  now  last- 
ted  into  the  British  constitution,  with  this  singularly  fortunate  dr- 
that  any  branch  of  the  legislature  may  annually  put  an  end  to  its 
ice  by  refusing  to  concur  in  its  continuance. 

"egara  to  the  privileges  conferred  on  sailors,  they  are  pretty  much 
itn  tliose  conferred  on  soldiers ;  with  regard  to  relief  when  maimed, 
,  or  superannuated,  either  by  county  rates,  or  the  royal  hospital  at 
with  regard  also  to  the  exercise  of  trades,  and  the  power  of  making 
i  tCHtaments ;  and,  furtlier,(a)  no  seaman  aboard  his  miyesty's  ships 
sted  for  any  debt,  unless  the  same  be  sworn  to  amount  to  at  lestat 
ids ;  though,  by  the  annual  mutiny  acts,  a  soldier  may  be  arrested 
'hich  extends  to  half  that  value,  but  not  to  a  less  amount 


CHAPTER  XIV. 
OF  MASTER  AND  SERVAyT. 


:hus  commented  on  the  rights  and  duties  of  persons,  as  standing 
r  n^lutionri  of  niu^int rates  and  |>eople,  the  method  I  have  marked 
ids  nio  to  consider  their  rightH  and  duties  in  private  economical 

}  great  relations  in  private  life  are,  1.  That  of  master  and  serrani; 
onde^l  in  (convenience,  whereby  a  man  is  directed  to  call  in  the 
f  others,  where  his  own  skill  and  labour  will  not  be  sufficient  to 
nrcH  incuml»ent  u|K>n  him.  2.  That  of  ku^Hind  and  wife;  which  is 
lature,  hut  rooililied  by  civil  society :  the  one  directing  man  to  con* 
ultiply  his  speoiort,  the  other  pret»cribing  the  manner  m  which  thai 
ulse  tiiUHt  Ik»  confined  and  regulated.  8.  That  of  parent  and  chUd^ 
isequcntial  to  that  of  marriage,  being  its  principal  end  and  design: 
virtue  of  this  relation  that  infants  are  protected,  maintained,  and 
But,  since  the  parontn,  on  whom  thiH  care  is  primarily  incumbent, 
tche<l  away  by  death  before  tlicy  have  completed  their  duty,  the 
>ref(»re  prrividiHl  a  fourth  notation ;  4.  That  of  guardtan  and  ward^ 
ind  of  artificial  |»nn*ntage,  in  onler  to  supply  the  deficiency,  when* 
«ns,  of  the  natural.  Of  all  these  n*lations  in  their  order, 
wing  the  n*lati<m  i>r  master  and  servant^  I  shall,  first,  consider  r^i^yo 
sorts  of  servants,  and  how  this  relation  is  created  and  de-  ^  " 
!ondly,  the  effecf  of  this  relation  with  regard  to  the  parties  them- 
lastly,  its  effect  with  regard  to  other  iiersons. 

ILc:  Sa,  MifJiJ  tf  \9  Um.  111.  c  17.  (•>  l*tat  31  Umw  II.  c  IS. 
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I.  As  to  the  sovoral  sorts  of  servants:  I  have  formerly  obsci*vcd(fl)  that  jiurt 
aiul  pro)K'r  nlavi'ry  does  not,  nay^  cannot,  Bubsist  in  England:  such,  I  lutaii. 
wluTohy  an  aiisolute  and  unlimited  power  is  given  to  the  muster  over  the  !iic 
and  ioriuno  of  the  slave.  And  indeed  it  is  repugnant  to  ivason,  and  the  |)riiiri- 
ples  of  natural  law,  that  sueli  a  state  nhould  subsist  anywhere.  The  iIidt 
origins  of  the  ri(];ht  of  slavery  assigned  by  Justinian(/;)  are  all  of  them  luiit 
upon  false  ioundaiious.(o)  As,  liivt,  slavery  is  held  to  arise  "Jure  gtMtiui,*,' 
from  a  state  of  captivity  in  war;  whence  slaves  are  called  mancipia,  quagi  htuhv 
ciipti.  Tiie  conquci'or,  say  the  civilians,  had  a  right  to  the  life  of  his  capti^l-; 
and,  iiaving  spared  that,  lias  a  right  to  deal  with  him  us  he  pleuscci.  But  it  i? 
un  initrue  position,  when  taken  generally,  that  by  the  law  of  nature,  or  nutiuns 
a  man  may  kill  his  cue  my :  he  h:is  only  a  right  to  kill  him,  in  particular  cam*^: 
in  cases  of  ahsolutL>  necessity,  tor  self-defence;  and  it  is  plum  this  abcioluie 
necessity  did  not  subsist,  since  the  victor  did  not  actually  kill  him,  but  niuOtr 
him  prisoner.  War  is  itself  justifiable  oidy  on  principles  of  self-preservation; 
and  therefore  it  gives  no  other  right  over  pn.soners  but  merely  to  disable  iIktj 
from  doing  harm  to  us,  by  confining  their  persons :  much  less  can  it  give  a 
right  to  kill,  torture,  ahuse,  plunder,  or  even  to  enslave,  un  enemy,  when  tLt 
war  is  over.  Since  therefore  the  right  of  waking  slaves  by  captivit}'  deiK*u<u 
on  a  supposi'il  right  of  slaughter,  that  foundation  failing,  the  consequence  dnurn 
from  it  must  fail  likewise.  But,  secondly,  it  is  said  that  slavery  may  U-^in 
*^Jurc  civili;*'  when  one  man  sells  himself  to  another.  This,  if  only  meant  vf 
*i'>il     (•^Jiitraets  to  sei*\'e  or  work  for  another,  is  very  *ju8t:  but  when  applir*! 

"  -I  to  strict  slavery,  in  the  sense  of  the  laws  of  old  Some  or  moderu  Bir- 
bar}',  is  also  im|>ossible.  Every  sale  implies  a  price,  a  quid  pro  quo,  au  eqaiva- 
lent  given  to  the  seller  in  lieu  of  what  he  transfers  to  the  buyer :  out  what  eqai- 
valeiit  can  be  given  for  lite  and  liberty,  both  of  which,  in  absolute  slaverr,  are 
held  to  he  in  the  master's  <lisposal  ?  His  property  also,  the  very  price  he  mhids 
to  receive,  devolves  ijff(o  fartu  to  his  master,  the  instant  he  becomes  his  ^lave. 
In  this  casr  thcivlore  the  buyer  gives  nothing,  and  the  seller  receives  nothin;:: 
of  what  validity  then  can  a  sale  be,  which  destroys  the  very  principles  nj^'D 
which  all  salus  are  founded  ?  Lastlv,  we  are  told,  that  besides  these  two  wav* 
by  which  slaves  '* //»/;/^"  or  are  accpiireti,  they  ma}'  also  l>e  hereditary:  "Am 
jin.^runtur;''  the  cliildri'n  of  Jic<|uired  slaves  are  jure  naturcCf  by  a  negative  kind 
of  birthright,  slaves  also.  But  this,  being  built  on  the  two  fonner  rights,  inii.*! 
fall  togt'ther  with  them.  If  neither  captivity  nor  the  sale  of  one*s  self,  can  by 
the  law  of  nature  and  reason  reduce  the  parent  to  slavery,  much  leas  can  tbej 
reduce  the  otVspring. 

V]n)\\  tlK'si>  ]u'ineiples  the  law  of  England  abhors,  and  will  not  endnrp  tbe 
existence  of,  shivery  within  this  nation;  so  that  when  an  attempt  wasnadeto 
introduce  it.  by  >tatute  1  Kdw.  VI.  c.  8,  which  ordained,  that  all  idle  Tagaboodf 
should  be  made  slaves,  and  i'od  upon  brt^ad  and  water,  or  small  drink,  and  refsfr 
n)eat ;  should  wear  a  ring  of  iron  nmnd  their  necks,  arms,  or  legs;  and  sIkmM 
l)e  conipelli'd,  by  boating,  chaining,  or  otherwise,  to  perform  the  "work  aMigB«d 
them,  were  it  never  so  vile;  the  spirit  of  the  nation  could  not  brook  this  ew- 
dition,  even  in  the  most  aliandoned  rogues;  and  therefore  this  statute walll^ 
pealed  in  two  years  afterwards.(r/)     And  now  it  is  laid  down,(tf)  that  a  slavtor 
nt'gro.  the  instant  he  land>  in  England,  beccmies  a  freeman;  that  is,  the  lawviil 
]»roti'ct  him  in  the  I'lijoynient  of  his  pei*8on,  and  his  property.*     Yet,  within 
gani  to  any  right  which  the  master  may  have  lawfully  acquired  to  the  peiprttti 

(-.  P.n:i'  Tr.  (e)  Montmi.  Sp.  I^  xt.  2. 

'^t.Vrji  nut  fin ut,  «"»'  iir.«r»/ri'ijr:    fiuut  Jur.-  tfrntinm^         <'i  St:it.  ^t  A  4  Kdw.  V]. c.  16L 
aut  jurr.  n'ri/i;  nn'untur  'X  tiHfiUu  mu-ti  t>.    luxt.  1,  :i,  4.  {'j  Snlk.  WA 


*  So  if  a  slave  oscapt^  to  any  i»lnnd  iK'lon^inj;  to  England  or  to  an  English  diip  ■"< 
Ivin^j:  within  tlioM-  parts  when'  slavery  is  allow<Hl,  ai«  in  our  West  India  i»huKkiE*rt 
Florida.  &<\.  Iiv  Imtoiucs  u  t'nvnian.  and  no  action  in  sustainable  by  the  pemon  to  whoa 
hi'  bdongoil  again^t  thi>  imm-sou  wiio  harbours  him.    2  B.  ft  Ores.  448.     3  &  1  A.3S3L— 

ClllTTV. 
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din  or  ThomMy  this  will  remain  exactlj  in  the  enme  state  aa  r*4*>5 
'  thb  ia  no  more  than  the  same  state  of  subjection  for  life,  *-  " 
f  apprentice  submits  to  tor  the  space  of  seven  years,  or  sometimes 
term.'  Hence  too  it  follows,  ttiat  the  infSunaos  and  nnchristian 
withholding  baptism  tVoni  negro  servants,  lest  they  shoold  thereby 
berty,  is  totally  without  f<>un(uition,  as  well  as  without  excuse.  The 
land  acts  npou  general  and  extensive  principles:  it  gives  liberty, 
irstood,  that  is,  protection,  to  a  Jew,  a  Turk,  or  a  heathen,  as  well 
irho  prutcHs  the  true  religion  of  Christ;  and  it  will  not  dissolve  a 
Jon  between  muster  and  servant,  on  account  of  the  alteration  of 
er  of  the  |iarticH :  but  the  slave  is  entitle<l  to  the  same  protection  in 
fore,  as  atlor,  baptism ;  and,  whatever  service  the  heathen  negro 
ht  to  his  American  manter,  by  general  not  by  local  law,  the  same, 
be,  is  he  bound  to  render  when  brought  to  England  and  made  a 


eivonsl  KUrery  l»e  unknown  in  England,  00  that  one  man  esnnot  sell  nor 
f*x]>ort  anothW  aa  bin  property,  jet  the  cUim  of  imported  slaves  lur 
t  a  fipertal  pronii*<<4  Ho<hi  not  i«eem  to  receive  the  name  protection  and  sup- 
>f  a  fbH^man.  2  Kent,  *J4S.  Alfreil  w.  Marriuiji  of  Fits-James,  8  Eip.  Om.  3. 
man  Ditton.  4  l)ouf{.  3<NK  When  a  Wmt  India  slave  aooompanied  her 
Inland  and  voluntarily  returned  to  the  West  Indiea,  it  was  held  that  the 
Knf[Un<l  did  not  tinally  emancipate  her,  an<l  she  betrame  a  slave  on  her 
;h  no  coercion  could  l»e  exerciMHl  over  her  while  in  England.  The  HUve 
r.  A'hn.  Kep.  1)4.  A  Mtate  of  slavery  is  a  mere  municipal  regulation ;  and 
bound  to  reofifrniM*  itK  existence  as  to  foreign  slaves  within  its  territory. 
(.^ommonwcHlth.  It)  IVtern.  5.V.>.~^nAlswo(iD. 

;  have  lN»en  •«urpri*ie<l  that  the  learned  conim<*ntator  should  oondesoend  to 
liculouH  notion  an«i  pnu'tice  with  mo  much  sericxisneM,  if  we  wore  not 
the  oiHirt  of  Common  Plt*as,  so  late  as  the  5  W.  and  II.,  held  that  a  man 
I  pro|M*rty  in  a  n«f|cn>  l>oy.  and  might  bring  an  action  of  trover  for  him. 
art  /tt\ithtnjt.   1  Ld.  Kayin.  147.  A  strange  principle  to  found  a  right  of  pro- 

deciil«-«l  in  177*2.  in  tlie  oelc)>mto«]  caxc  of  Jamen  Somersett,  that  a  heathen 
brotiirtit  to  Kncliind.  ow(*j(  no  M»rvice  to  an  American  or  any  other  master. 
«f*tt  had  U>en  niatle  a  nliive  in  Africa,  nnd  wa>t  sold  there;  from  thence  he 
>  Vir^ini:i.  wh«»r«*  he  wiia  l>ought.  ami  hrought  by  his  master  to  England: 
■way  fn>tii  hi^*  niiutter.  who  s«Mze<l  him  and  carried  him  on  board  a  shi|>, 
L  ci>ntiii**<l.  in  nnlfr  to  l>e  <»cnt  to  .lanmic^a  to  be  sold  as  a  slave.  Whilst  li«* 
ifintHi.  litnl  M.in^fifld  gmnttnl  a  hti^^nu  cvtytuA,  ordering  the  captain  of  the 
up  thf  UmIv  of  .fanit*H  SnnenMMt.  with  the  cause  of  his  detainer.  The  above- 
ircuni'^tano'jt  U>!n«j  stati*«l  up<in  the  r«*tum  to  the  writ,  after  much  leame<l 
the  iNMirt  «>f  Kin^'A  IWnch.  the  <*«nirt  were  unanimously  of  opinion  that  the 
nsuttirieiit.  an«l  tiiut  S«>nierHett  ousht  to  lie  discharg«Hl.  8ee  Mr.  Har- 
*d  arinnn«»nt  for  the  ni'gro  in  11  St.  Tr.  :M4>:  and  the  case  reported  in  Lolft's 
In  <H>ii<.*»<|uenc<*  of  this  det^iMon,  if  a  ship  laden  with  slaves  was  obliged  to 
ingli«h  liurUnir.  ull  the  rilAvt*son  Ijoanl  might  and  ought  to  be  set  at  liberty. 
»  an*  iM'ts  of  {Kirlianit'nt  which  recognise*  and  regulate  the  slaverv  of  negroes*, 
lot  in  tht'  tvkntcmplntion  of  the  common  law;  and  the  reason  t\iat  they  are 
fr«*e  Iw^fitn*  th*\v  roA<*h  an  Kn^linh  harbour  is  only  because  their  oom- 
>t  fiooricr  Ih»  h«*anl  nnd  reiire^sed  by  the  process  of  an  English  court  of 

th<«  Enirliith  law  dtM***nd<i  not  u|)on  th«*  complexion :  and  what  was  saiti 
me  of  f |u*M*ii  Klii:iU*th  ionow  sulHtantially  tnii*. — that  the  air  of  England  is 
i  pUv.»  to  l<n'ath(*  in.  -  Hu«ihw.  4»iS. — <.*iiRiNTi\>r. 

I  ca<ii%  I  r^>tf!.  1.  'J11  Stat*>  TrisK  1.)  in  whirh  lord  Mansfield  decided  that 
i*rT  wai  not  law  nil  in  KiiL'land.  wom  not  di*t«'nnint<4l  until  1772.  Villenagi* 
'••rtaiidy  aj»  piirt*  pi-r''on:d  iliiv«'n'  a»«  ever  exi«te«l  in  ony  countrv.-^ven  it  a 
•  mud*'  a<*  to  villi'itiH  rt>;i.ir«lant.  or  Kuch  a<4  wore  annexed  to  the  land.    It  ap* 

grailuallv  di«N|  t>iit  U't'or**  it  was  (expressly  aholiithed. 

%Um.  who  ha-<  l'Ivimi  a  very  strong  pictur«>  of  the  degradation  and  oppression 
«  un«lcr  th««  Kn;?liH)i  tonure  of  pun*  villennse.  is  of  opinion  that  predial  ser* 
ezi»t«><l  in  Kn^Iand  mi  late  as  tne  reign  of  Elisabeth,  and  that  tae  ohserva- 
m.  that  tho  air  of  Rii;;hind  was  at  that  time  too  pure  for  a  slave  to  breathe 
me  in  point  uf  fact.     Harrington  on  Stat.  232.    2  Kent's  Com.  240.    It  is 
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423  OF  THE  RIGHTS  [Rmik  I 

I.  As  to  tlio  8overal  sorts  ofrtorvaiits:  I  have  formerlv  observed(«)  that  yiirt 
aiul  pro^KT  slaviuy  doos  not,  imy,  caiiiioty  subsist  in  England :  Huch,  I  lutan, 
whoroUy  an  absolute  and  unlimiU'd  power  is  given  to  tlie  muster  over  tlu*  liic 
and  fortune  oi'the  slave.  And  indeed  it  is  i*epugnant  to  reason,  and  the  priiii-i- 
]>les  ot'  natural  law,  that  such  a  state  should  subsist  anywhere.  The  llini' 
origins  of  tlie  ri«;ht  of  slavery  assigned  by  JuHtLnian(^)  are  all  of  theiu  luill 
upon  fal>e  foundations.(f>;  As,  tirst,  slavery  is  held  to  arise  ''jure  gchttuin," 
from  a  state  of  captivity  in  war;  whence  slaves  are  called  mancipia,  qua^i  uuii,4 
oipti.  The  con<picror,  say  the  civilians,  had  a  right  to  the  life  of  his  cuptivi*: 
and,  having  spared  that,  has  a  right  to  deal  with  him  as  he  pleases.  But  it  i> 
an  initrue  position,  when  taken  generally,  that  by  the  law  of  nature,  or  natiun^ 
a  man  may  kill  his  enemy  :  he  luis  only  a  right  to  kill  him,  in  particular  ca>e<i: 
in  cases  of  absolute  necessity,  lor  self-defence;  and  it  is  plain  this  absukle 
necessity  did  not  subsist,  since  the  victor  did  not  actually  Kill  him,  but  maijv 
him  prisoner.  War  is  itself  justitiable  only  on  principles  of  self-preservation; 
and  therefore  it  gives  no  other  right  over  prisonei-s  but  merely  to  disable  lluia 
from  doing  harm  to  us,  by  contining  their  pei*sons:  much  less  can  it  givo  a 
right  to  kill,  torture,  abuse,  j)! under,  or  even  to  enslave,  an  enemy,  when  xUt 
war  is  over.  Since  therefore  the  right  of  makimj  slaves  by  captivity  dejK'ud* 
on  a  su])posod  ]'ight  of  slaughter,  that  toundation  liiiling,  the  conKoqueni-e  dniirn 
from  it  must  fail  likewi^se.  Eut,  secondly,  it  is  said  that  slavery  may  U-^n 
*'jMre  cicilir  when  one  man  sells  himself  to  another.  This,  if  only  meant  vf 
*i*>il  contracts  to  >erve  or  work  for  another,  is  ver}*  *ju8t :  but  when  applie«i 
-I  to  strict  slavery,  in  the  sense  of  the  laws  of  old  Komc  or  modem  Btf- 
bary,  is  also  im]>os.Hihle.  Every  sale  implies  a  price,  a  quid  pro  aifo,  au  eqaiv»- 
lent  given  to  the  sillier  in  lieu  of  what  he  transfers  to  the  buyer :  out  what  eqai- 
valent  can  be  t^jyon  for  life  and  libertv,  both  of  which,  in  ausolute  slavcrv,  are 
hcM  to  be  in  the  master's  <lis]>osal  ?  His  jn'ojjcrty  also,  the  verj-  price  he  «?t'nis 
to  receive,  devolves  ipso  f(t>io  to  his  master,  the  instant  he  becomes  his  »l«ve. 
In  tliis  case  tlieivlore  the  buyer  gives  nothing,  and  the  seller  i*eceive8  nothiiii:: 
of  wliat  validity  then  can  a  sale  be,  wliieh  destroys  the  very  principles  np<»n 
which  all  sales  are  founded'/  Lastlv,  we  are  told,  that  besides  thv!»e  two  vav- 
by  which  slaves  '* //>//<^"  or  are  acquired,  they  may  also  be  hereditary':  •**rrj 
7iii.<ruhtnr;"  tiie  cliildren  of  acquired  ^laves  are  jure  uaturcPy  by  a  negative  kiwi 
of  bin]  I  right,  slaves  also.  But  this,  being  built  on  tho  two  former  rights,  mnrt 
fall  t<»gether  with  them.  If  neither  captivity  nor  the  sale  of  one's  self,  cm  by 
the  law  of  nature  and  reason  re<iuce  the  parent  to  slaver}',  much  IcMcanthej 
reduce  the  ortspriiig. 

l-]M>n  thfse  principles  the  law  of  England  abhors,  and  will  not  endvre  tk 
existence  of,  slavery  within  this  nation;  so  that  when  an  attempt  wasmadet* 
introduce  it.  I»y  statute  1  Kdw.  YI.c.8,  which  ordained,  that  all  idle  Tagaboodf 
should  be  made  shives.  and  fed  u])(»n  hn*ad  and  water,  or  small  drink,  and  reAtt 
meat ;  should  wear  a  ring  (»f  iron  round  their  necks,  arms,  or  legn;  and  shoiU 
)>e  compelled,  by  heating,  chaining,  (»r  otherwise,  to  perform  the  iirork  vmf^ 
them,  were  it  never  so  vile;  the  spirit  of  the  nation  could  not  brook  thi*  «* 
dition,  even  in  the  most  abandoned  rogues;  and  therefore  this  atat ate  vat l^ 
pealed  in  two  years  afterwards.(//)  And  now  it  is  laid  down,(«)  that  a  slaveor 
negro,  the  instant  he  land>  in  Knghind,  becomes  a  fivemau  ;  that  is,  the  lav  viU 
]n'otect  him  in  the  enjoyment  of  his  pei*son.  and  his  property.'  Yet,  vilhi*- 
garti  to  any  right  which  the  master  may  have  lawfully  acquired  to  the  peiprtvi 

<•».  I*;nn'  1-JT.  (e)  Munti>!«(i.  8p.  I.,  xw.  S. 

(*!  i»rii  nut  fimit,  f/i/'  nniti'ti'i^ur:  _fi»i.t  JHn   (7'<nfiMfn,  {*]  St.it.  11  4  4  Kdw.  VI,  c.  16L 

aut  Jun.  fit  lit:  n.t*'  untur  •!  'XvdiU  /lux/rtg..    \\\i\.  1,  ;t,  4.  («>  Salk.  MM. 


'So  it' a  hliive  cscapt'  to  any  islan<l  lu'lonpng  to  Knf^land  or  to  an  English  shipv* 
lyin^  within  tlu^c  ]iai-ts  wIhti'  slavery  is  allowed,  as  in  our  West  India  islaiidi,&^ 
Florida.  A-c.,  he  lMM>oint>s  a  tVecnian,  and  no  action  is  sustainable  by  the  penon  toviMB 
lit*  boloii^t'fl  aj;ain>t  the  ]M>rsun  who  harbours  him.    2  1).  A  Cres.  448.     SBlIA-SUu" 

CUITTV. 
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^^  of  Jiilm  or  Thomas,  this  will  n*ni:iin  oxiictly  in  tho  Htxmo  »t:ite  an  ••♦i.>- 
n' :  tor  this  JH  iif>  ini»n»  than  the  sanu*  »>tato  of  nuhjortioii  tor  life,  •• 
I  ••viTV  aj»)»rfniii't'  MihiiiitM  to  lor  the  Hj»aci»  of  hoven  yran*.  or  etometiiucs 
lotitrtT  toriii.'  lirncc  too  it  follows,  that  the  infunuHiH  and  unehriHtian 
111*  of  withholfiiiiir  hiiptisin  fn>ni  nei^n)  sor\'ants,  lest  they  shouhi  then*hy 
th«:r  iiU*riv,  i««  totally  with'Mit  f«iiin(iation.as  well  as  without  exetiso.  The 
>!'  Kii^'!:iii«l  a<'ts  ii|h>ii  p-ncral  anil  extensive  iirineiples :  it  ^ives  lilK'rty, 
l\  ;iii>i«  r^t<Nii|.  that  \>,  prote<'tio]i,  to  a  Jew.  a  Turk,  or  a  heathen,  as  well 
tlio«i>  who  |irot«-<>.H  tlu*  true  reli;x*<'i^  of  <*hri>t;  an<l  it  will  not  diss«)lve  a 

•  >Mi;;atii»n  U^twren  master  aii'i  servant,  on  aeeount  of  the  altenition  of 
Ml  fiiht-r  of  the  jKirties:  hut  the  ^lave  is  entitled  to  the  Mtnic  pn>teetion  in 
iii-t   Ufi»n*,  a**  atli-r,  haptisni;  and,  whatever  ser\*iee  the  heathen  nei^ro 

"t  ri::ht  u*  his  Aniericjiti  master,  hv  general  not  hy  local  law,  the  same, 

•  it-rii  1k\  is  he  iKHind  to  render  wfu-n  hn>u;rht  to  Kn;;land  and  nia<le  a 
tiun* 


:i   •  • 


lo'ijli  )'«p-iin.il  ^lllv•'ry  Ik*  unknown  in  Kii;;l:ind.  ^o  that  ont*  man  cannot  h<*ll  nor 

!••    .Mi-i   ivi-'irt   antithtT   a-*   hin   |ini|nTiy.  y«»t    th«*  rliiiin  of  iniiM>rt4*ti   hIuvi's    tt»r 

n:tliMiir  .1  xptM'i:!!  |ir«Miii->'  «!•¥'*  ni»t  •♦•'••ni  lo  r<H*«'ivi»  tin*  .^ain«»  i»rot*Ttion  and  »«ni>- 

•  tfi  It  Mtn  t'p'i*miin.  '2  K«'nt.  -4'*.  AltrtMl  rr.  Mar<|ui'i  of  Kitz>l:ini«**«.  .'i  h)i*|i.  <'-!«•.  *'». 
«'  'rh<»ni:i*>  l>ittMn.  -I  I>4Mi:;.  o(Hi.  Whi*n  a  Wi"«t  ln«li:i  sl.ivi*  accfiuii  initHl  h«*r 
r  !••  Kii;;l  ind  and  v<iliintanly  r«-turn4-<t  ti>  thi*  Wf^t  Imlifs.  it  wan  lifld  that  tin* 
n  f  ,11  K:i;:ian<l  did  nut  tinally  i>niant*i|mti'  her,  and  <*h«'  hci-aim*  u  nlavi*  on  her 
I.  Ill  >ujii  III!  fHM'riiui  <*ould  U*  i*MM-('i.-iMl  iiviT  lirr  wliih*  in  Kn>:I:in<l.  Th**  Sluvr 
.  'J  1I.«;:j.  Adni.  K»*|>. 'M.  A  •*tat«>  of  nlaviTv  in  a  uit-rv  municipal  rf;!ulation:  an<l 
t.i  ti   i-  Kii-.uhI  to  I ;:ni*i'  it«*  rxi-ti'iirr  a.*  to  foriM^rn  ►lav*'^  within  it»«  t4Tritory. 

Ml"  ) '■•tiiTn-inwr.iltii.  l*i  P«*tiT'<. -k'.'.j. — Sm\ksH(mii». 

•*  t.i:jSt  ]\.*\*'  (■••ffi  •>iirpri*<'i*d  tliat  the  l*Mi-iiiMt  «'oniini*ntator  f»hould  cond('H<*f*nd  to 

th>  ri<i*i  ulout   n«itii»n   and   |»rartii'«*  with   -**>  niurli  M^riousncn!*.   if  w«<  witi*  not 

'••i  tliai   thf  ('••iiri  (»f  < 'ouiuion   1M<mh.  mi  );it«>  as  tin*  •'>  W.  and  M..  hrhl  that  »  man 

ti.k-t«-  a  |>r>*|H>ity  in  a  nf|!i-o  )>oy,  an<l  miislit   hrin;;  an  artion  «if  trov«*r  lor  him. 

•  ,•         .  •  '.  ;'>.  ■  *.    1  I-'l.  K.iym.  147.    \  ^iran>!«*  |inn«'.|ili'  to  tounti  a  ri^rlit  «ii'  |ir»v 
'.,\'  ii  ! 

::  w  I-    I,.-.!,   l  in  ITT'J.  in  thf  i*t»|i'l  nifi-i  «*:i-«^  of  .lainf^  SonnT-nrt.  tliat  a  htMtlM-n 
n  i'l.  ii  hrtiii:lii  ti>  Kipjl.iihi.  o\vi>4  no  M-r\  ill*  to  an  Amfrii'.iii  or  any  oth«'r  m:i»ti>i. 

.  "^  'Ml*  r-  f  till  ] n  iiri'lf  :i  «ilavf  in  Alri«':i,  Jiml  wa'i  xuld  thi'r**:  troni  lliin»-f  h»» 

krn«-«i  :  '  XirjMivi.  whtM»*  h«' i^ii**  InMiirht.  and  iii'«»ui.'iit   \>\  In-*  ma^t^r  to  Kn^'l^oid: 

!i"  t  «ii  .*\\  .i\  tr>>rii  hi«  nia.«t**r.  who  >*>i/i>«l   inni  and  <'arnt*d  him  on  ImkipI  a  >hi)*. 

*..•  w.»*  i'>:ttin**d.  ill  orcit-p  to  l-t*  -fut  to  .latiiau-a  to  In*  >oid  a.-  a  >lav«'.      Whil-t   1p* 

•   'Utiii -d.  1  H'l   M  iii-tii  i'l  ^ranifi]  a  hi*-,i<  .••.rji'.  .  tn-liTimr  tin*  i-a]>tain  i^f  th** 

!..*  »j|«  th»'  J-niy  lit"  .I.iiin*  S'UMi'i-^i'it.  with  till*  rau^f  of  hif»  di'taiiiff.    Th»«  aUtv**- 

•  :,-i  •  .t>-iiiii>t.tiii  i-i  Jm   nj     tati'd  iiih»ii  tli»*  ri-Turn  to  tht»  writ.  at'ti*r  much  h-arni'd 

-  -n  ;n  tin*  i-.-urt  ••!  Knii.''-  Immu'Ii.  thf  f.-uit  wn-f  iiii.uiimou'^ly  «if  opinion  thjit  thf 
I    » .1'    :!i«ii!lii-.«-iit.   anil    tliat    Sniiffi'll    mi^'ht    U*   U»  ditfhar:Zi*4l.     S»«»    Mr.    Har- 

•  !•■  irti"«l  ar;rii:ii*>iit  ti»r  thi'  nf^ro  in  11  St.  fr.  .\V^:  and  tho  fa'*f  rf |M»rttHl  in  I.t»tft'-i 
T-.  1.  In  4  ■•ii-.i'ijui-riff  of  tliis  «h*t'i<»:oti.  if  a  *hi]i  ladfii  with  !»lavf*  wa**  «»l»li^«Hi  tt* 
i*->  in  Kiii:li-h  h.iiK<Mir.  ail  tin*  Hhtvf- on  lHt:ini  iniu'iit  ^md  on^vht  to  Im*  si't  at  li)H>rt\. 
.;.  M.-ri-  .ki*'  .11  '«  of  ]Mrliiinii>n1  wlilfli  ri-fi»:/ni"»f  ;Oh1  ri'^julat'*  tho  f«)avi»r\  of  nfLTtM'*. 
••\.**>  ii<>t  in  th"  f<>nt>  inplation  of  th**  roiitiuon  l.iw  :  aifl  t!ii>  ri-a-ttn  that  thcv  at** 

•  I  .r-  I    t:..-   !..■•   r»«  fli«'V   if.irU  an    Kiijli-!i   h.irl>«>ur   is  only   )»i'fa\i«ii«  thfir  i*«i!ii- 

•  '.iiin"!  -•••.Tjir  !•••  hiMid  .Mild  rfdrf-'^i'd  hy  tlif  |tiiM'i->-i  of  an   Kn^li?<>h  <'ourt  of 

"•.    J-.   !»,■•   Kiij;.-li   1  iw  «l.M"'nd'.  not  n|ii*n   th^'  fomi'lf\ion:  and  what   wa*  ••aid 

:i  •  .•  •  r t  .j  I   ••!i  }!;i/ il'«!h  I' ii'»w  ■iiil.'.i.iii!i.ill\  tni'-.- -tliat  thf  air  of  Kn^Iaiid  ;^ 

.*     '    ■    I '1  I".  •■  •' ■  '  r  ••i!  n-  :n.  -  Ilii-liw.   t'l**.    -< 'iiui-ri  \n. 

••     '-  ■  •'.     I-  '*•.    1.    •-!'»  S?  »if  TriaU.  I.  <  in  w!.i<  ii  lord   Man^tifld  dftid-*!  that 

.  i.    I     «  I-  t.-*   li'Aiul  ill  l*iiL'l.iii<l.  w.i>  imi  •{••t'Tiiiin  d  until  177'J.     Villf  n-u  • 

■  I-       r'.i.i  !•  .1-  j.iit-"  |M:-i'iial  h!jivi-iv  a-  fv.-r  fxi^'fd  in  mhv  iM»iinii'V.— »'Vfn  it  a 

^  -  I'l  t-i    .1-  :••  \  ill.  i!!"  1-1  ..Mrdaiil,  or  -iii-li  a*  w.-ri*  aiiiif  n«  d  to  tht*  land.     It  np- 

'■•    .I..-  .T  t'i-i  ilK  -ii.-'l  •»nt  U'j.irf  it  wa^  fXpr»»"»*ly  .dioli^hi'il. 

!'.  kV  n  .'■    Ti   'aIi-    \i  I-  _•  v-'ii  a  v»*ry  hMon:*  pirtnrf  of  tin*  di*L'r<idation  and  •■^pprf'^ioTi 

•  ?  TiT-.  Ill  1.  r  ti.i-  Kiij!"*h  i.-niin' of  puri-  villfiiiL"'.  i*  i>f  opini»»n  that  pr«»<lial  m-i- 
•  :-  *II^  tx:  '  -^l  ill  KnjJ.iipl  -o  latf  a-*  tli"  rfi;!li  ••!'  Kli/alH^tli.  and  that  thf  o*i*fi^'a. 
■    r  "  'irii.  t'l  i:  tIj.'  .i:i  lit*  Kii:;l:oid  \\.\^  at  lli.it  t:iiif  t«>o  pUTi'  !i»r  a  A  ivt*  U'i  hri»all.*» 

-  n  •:  truf  in  p 'int  of  lai-t.     Itarrinuron  on  S:ai.  'J.;*J.     'J  Kfnt'<*  Tom. -l'.^     It  u 
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I.  Tho  first  sort  of  Korviints,  therefore,  acknowledged  by  the  laws  of  Eu^^land. 
fiYV  7nt/inil  scrvnnt.'i;  so  called  from  being  dVifra  wuc/i/c/,  or  domestics.  T!k*  con- 
trad  between  them  and  their  mastci*s  ariscH  ujxMi  the  liiring.  If  tlie  liii'in»rlie 
general,  without  any  particular  time  limited,  the  law  eom^truea  it  to  )»e  a  hiring; 
for  a  year;(/)  upon  a  ]»rinciplo  of  natural  equity,  that  the  servant  bhall  mtv^, 

(f )  Co.  Lilt.  4i 

evi<lent  that  at  tlic  time  of  the  original  Bcttlement  of  this  (X)untry  slaver>-  wiv  a  jiArt  of 
the  ooiiiinoii  law  of  England,  and  as  such  was  brought  into  and  inoorjKtratiHl  with  th*" 
l.iws  (»f  all  tho  colonii.'s.  'J'ho  famous  on.se  of  S<mierj*ett,  whilst  it  deterniinetl  tlial 
iiognx's  could  not  \*c  held  as  slav«?s  in  England,  recognised  the  existence  of  ^la\r^y  in 
the  colonies,  as  did  the  whole  h^gal  policy  of  that  country  and  of  France  for  many  \f»n 
iM.-fon*  and  after  thai  tiuii*.  The  tirst  introduction  of  negro  slavery  was  by  a  Dutch  ithij'. 
which  arrived  in  Virginia,  in  1&20.  from  the  coast  of  Alrica.  having  twenty  nrgroe*  on 
lH»ard.  who  wen*  sold  as  xlavcs.  In  the  voar  IC'iS  thev  arc  found  in  Ma»sa4'hu>e:{». 
Tiicy  wer*'  introduc»^d  into  Connectirut  soon  after  the  settlement  of  that  coh>ny :  that 
is  to  say,  al^mt  the  same  i»eri(Kl.  'J'fie  climate  of  the  Northern  States*.  ie*«  favourahlc-  to 
tlie  constitution  of  tlif*  natives  of  Africa  than  the  Southern,  jii-oved  alike  unfavouraMr  to 
their  prolongation  and  to  the  increase  of  tlieir  numbers  hy  im]»ortation.  2  TuckCTf 
IMackst.  A[ip.  'M\.  Their  nunihei-s  and  value  gnidually  diminishcnl  in  the  Northern 
•states,  so  that  ahout,  or  soon  after,  the  Revolution,  it  hecame  comparatively  easj*  and  «afc 
to  provide  fur  the  conijilete  emancipation,  gradually  or  otherwise,  of  th<>?>e  who  f-till  n- 
niaineil  in  sor\'itude.  In  those  States  in  which  it  still  continues,  the  right  of  pnt|tertTin 
ihem  is  protected  hy  art.  4.  s.  3.  of  th«.»  constitution  of  the  United  iStatos.  which  providet 
that  **iio  person  held  to  servirt*  or  lal)Our  in  one  Stale,  under  the  laws  thereof,  e^-capin^ 
into  ano(lu«r,  si  jail,  in  <-^)nscMiuetice  of  any  law  or  regidation  therein,  be  diiH*harged  from 
>uch  service'  or  lal»our,  hut  shall  Ix'  delivered  up  on  the  claim  of  the  party  to  whom  rach 
s«Tvice  or  lahour  may  he  due." 

In  n'L'ard  to  tlie  lawfulness  of  shiverv.  which  is  alluded  to  in  the  text,  it  mav  l^enifB- 
(*ient  to  ifuote  from  the  ojiinion  of  0.  ,J.  Marshall  upon  the  suhje<*t  of  the  slave-trade, M 
j»re«*enting  alike  sound  and  mo^lerate  views,  (lo  Wheat,  1-0:) — "That  it  is  i.x»fitrarr  lo 
the  law  of  nature  will  scarcely  he  4h>nied;  that  even*  man  has  a  natural  riglit  to  the  fruin 
of  hi>  own  lahour  is  generally  admitted:  and  that  no  other  person  ctm  rightfully  depriTe 
him  of  tho>e  fruits,  and  apiiropriate  them  against  liis  will,  seems  to  he  the  nei^eanrr 
result  of  this  a<lmis<ion.  Hut  from  the  earliest  times  war  has  existed;  and  war  confKf 
rights  in  which  all  have  acfjuiestvd.  Among  the  mc»st  enlightened  nations  of  antiqnitT. 
one  of  the>e  was  that  the  victor  might  enslave  the  vanquislKHl.  Thin,  which  wa*  tbf 
u<age  of  all,  couhl  not  In*  pronount^Ml  repugnant  to  the  law  of  nations,  which  isoertainlf 
to  he  tried  hy  tljo  test  ^)f  general  usage.  That  which  has  rt^ceivetl  the  assent  of  all  mvk 
l»e  the  law  of  all.  .^^^laveiy.  then,  has  its  origin  in  fon*e;  but,  a.-*  the  wrirld  ha»  a^nrtd 
that  it  is  a  legitimate  n>vul(  of  fnrce.  the  state  of  things  which  is  thu«  producsod  by  gontnl 
c-on-^ent  <Mnnot  he  pronomn^^tl  unlawful." 

As  to  the  ahstrMct  monility  ot'  ]»ro|K»rty  in  the  service  of  a  man,  no  mctter  howortfi- 
nally  ac«|uircd,  whi*rever  it  is  sanctinne«l  hy  law,  it  is  |>erh«|>s  suflicient  to  obeM^rve  thit 
pow<'r  or  property  in  itsflf  has  no  moral  (juality,  is  neither  right  nor  wrong.  It  if  ibt 
u<^e  or  ahuse  of  it  which  altine  aiia«-hes  re-ponsihility  in  a  moral  point  of  view  to  tlw 
].o>s<'*i»ior.  The  exj«'4lien<'y  of  the  law  (K'rmitting  one  or  another  8i>ecies  of  |iawer« 
prop<M'ty  is  another  tind  entirely  ditlerent  question,  dejtending  u|K>n  other  and  ditTemt 
jirincii»les.  No  otln'r  view  consists  with  the  moral  nn<l  j»oliticnl  co<le  of  the  Old  Tfili- 
ment.  or  with  the  practical  teachings  of  the  New  Testament  on  thin  5uhjec^. 

Tlie  laws  of  tht>  South(>ni  States.  rt'Uiarks  chanceUor  Kent,  are  douhtlena  aa  juft  ad 
mild  as  is  deemisl  hy  those  g«»vernm4*iits  to  \*o  compatible  with  the  public  aafety.  or witk 
tlie  exisirn<'«'  and  pre-rrvntion  oi"  that  spi'cifs  of  property  :  and  yet,  in  contemplatic4i  of 
their  l;iw<.  slavi>s  are  eon^^iih-n-d  in  >ome  ivsjH»cts,  though  not  in  criminal  pros4'cuti«i 
:is  things  or  property  rather  than  prr>ons.  nn<l  aiv  vendible  as  ]>ersonal  pPO|K»rty.  TiKy 
eannot  take  j.rojierty  hy  d«-^cfnt  or  pun*hase,  and  all  they  hold  Mongs  to  th^  nutftfr. 
They  cjinnot  m:ike  lawful  c«^ntrjict<.  an«l  they  are  deprived  of  civil  rightit.  TliW  «* 
assets  in  the  hand<  <»f  exi*cutor><,  fur  tin'  payment  of  d««hts.  and  cannot  be  emanri(«lei 
hy  will  or  otherwise,  ti>  the  ]»reiu«lice  of  cnHlitors.  Their  condition  in  more  aiiAlofKM* 
to  that  of  tlu*  slavc<  of  the  iin<'ietits  than  to  that  of  the  villeins*  of  feudal  tinea.  l^lbB 
re^piM't  to  the  dcLTa^ation  of  the  ^lav<s  and  the  full  dominion  and  i>ower  of  the  mutt. 
The  statute  regulntif»n<  follow  the  i»rinciples  of  the  civil  law  in  relation  to  ulaveMaJ 
are  extremely  sevt-re;  hut  the  m:ister  ha«;  no  p(m'«'r  over  life  or  limb;  elaTea  are  ttilll^ 
irarded  ns  }ium:in  heiiiL's.  under  moral  re-ponsihility  as  to  crimen:  and  the  eerere  Ifttff 
rtf  the  law  is  softened  and  correrti-d  hy  the  humanity  of  the  age  and  the  apirit  of  Cfai^ 
tianitv.  2  Kent's  Com.  lIVJ. — Suak:-\voou. 
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nia^tor  maintain  him,  thnuii^liout  all  the  revofutionfl  of  tho  roHiH^etiv« 

:i<*  Well  wlii'ii  tlicn*  is  \vi>rk  to  Ik*  doiio,  us  wlioii  there  irt  not  :(y/  hut  the 
t  ni:iy  ho  niudc  tor  any  hir;;<*r  or  Hnialh*r  ti*nn.  All  Hin/^lc  men  Uaween 
ivavh  ohl  uiitl  sixty,  and  marricMl  onen  iindrr  thirty  ycurH  of  a;^,  and  all 
Minien  U'twciMi  twvlvi*  and  t'ortv,  not  haviii<;  any  vimhle  livelihood,  are 
:iMo  hy  two  justi<-os  to  ^a  out  to  H4'r\'ice  in  huMhandry  or  certain  H[K*cmc 
N»r  the  |»romotion  (»t'  honest  industry;  and  no  maMter  ean  put  away  his 

or  smaiit  leave  his  master.  at\or  iK'ini^  so  retained,  either  l>elore  or  at 

of'  \i\^  it-nu.  without  u  <(uarter'N  warning;  unleMi  u|hmi  *rea-     r^tioi* 
rauM»,  to  he  allowed  hv  a  justieeof  the  peace :( A;*  but  they  may     ^ 

i*i>riM  111.  iir  make  a  spiM'ial  har^^in.* 

'>thrr  •.preir'i  of -ervaiit^^  an*  enlled  apprenturn,  (fn)m  apprendre,  to  learn,) 

u^uallv  iMiiiiiil  for  a  term  of  vears,  hv  deed  indente<l  or  indent un*H.  to 
eir  inaMei>.  and  he  maintained  and  instructed  hv  them.     This  is  usuallv 

|K-r-.'ii-  o|'  trade,  in  order  to  learn  their  art  an<l  myHtery ;  and  sonie- 
T\  lariT^'  sums  are  ;;iveii  with  them,  as  a  premium  for  Huch  their  instnie. 
It  it  may  ho  done  to  husbandmen,  nay,  to  i^entlemen,  and  othcni.  And(^i; 

I  1'V«  f.7 ;  nri.  r.  .'.:.:  4i  rr.  «»l  an.|  7S;  il.  c  ^i;  M.  rr.  *>\  mw\  lu? ; 

1.1  I   f.  I.  .%«'■.  r.  l.t^i;  all  4m-(i.  111.;  uml  1  ami  'Z.  r.  U\  ii\v\  4.  r.  rU; 

IJ  <  r.  i.     i\  V.X.I  r. 'J.     1  .r.M-  T.  r  '1T\.    1  J.vr.  HUtut*-^  nf  lii«  imifiit  mgi*4tv'a  n>ii;ii       Th'**-.  t'ipthrr 

•  W    in  I  M.  I            -J  A  .'.  Inn*'. '-.  •'•     4  Anm-.  with  tin*  c.imis  mn>  MDplj  AbrklRi^  ui  11irt«>n<i"'ii  Burn'* 

••   II.  I    .'.    Ih  iir«i  III    I-  47.    A|>|ir«-utiif«iii|i-r  Juntin*. 
■'tni<  titp  xf  tiiitiKr>>ii«  Mtli>  r  ^t  ituh-**.    1  li»  ••J.  c 


•h •.•trill*'  d"«"*  tiMt  itpi'ly  to  (/■.mr^/»>  scn'imt**  in  pfn«*rnl.  On  tin*  hiring!  of  a 
•TVLint.  nil  p.irtinil.ir  tiiiH'  i*<  limited  for  liis  ri'inainin^  in  the  MTvin*.  though 
in  f\|ir«->«  fiiiitr.ici  tn  ]»ay  ut  tin*  riit«'  of  ii  eiTtuiii  sum  p«^r  aniuiiii :  and  yi-t,  not- 
diii^  (hi-,  w<*  timl  iii^t.iiu'e^i  of  tuTViints  niira^fd  tinder  «ueh  nliirin;:.  rfi>ov«*rin>r 
.  U*t'iiri'  tlif  I'Npiratioii  of  tie*  year,  whied  roiild  not  be  th«*  <*si^e  if  tli«'  hiriii;!  wu^ 
»t:rf  \.-.ir;  for  if  tli"  <'i«iitrai'l  wrrc  for  a  year's  .«»»rviro,  tlio  yt*!ir''«  ser\ir«'  iini*it 
U't»-d  li.'fitri'  iIm*  -♦TVJini  eoijld  Mie  for  bin  wa;rf«i.  S«n»  *!  Stark.  12.'»7.  .'5  M«»ii.  \W.\, 
S  r  i;  T.  K.  ;;'Jo.S.  p. :  also  th.-  ra^.-  of  Wiith.  »x.  Vin.-r.  in  Vin.  A^r.  v<»l.  :i. 
At  |"':f:"tmi.-iit.  j»«t  A-linr*t.  J.,  in  <'iitt»'r  i-.«.  P»»wi'll.  <»  T.  H. 't*J«».  "With  ffirunl 
•:n:ii->M  •  a-.*  nf  a  liirt<l  s«'rvaiit.  stieli  a  •^i-rvant,  thouiih  liirfd  in  a  ;:«'ii*'ral  wu\  . 
•Ti-l  !••  !•••  liir<'l  witli  nt'eri'nr**  tn  thi»  ^eiH-ral  uiidi'r*<taiidiii;:  u|N»n  \\u*  j»ul»ji*«'t. 
-»'r%.»:it  -hall  !••»  entitl»'il  tn  lii>  wap"*  fi»r  l!ie  time  lie  nervfs.  thoii:;li  he  lio  not 

in   tl rvii'.»  diiriiii:  the  wliole  yi'ar."     Wh«'ro  then*  i«»  an  exiin***-  i'«»ntni«'t 

■'iiTh*'  w  iMiin::  '•h.ill  1h«  ;.'iv«'ii,  or  a  iiMiith'^i  \va;:e-*  jmid.  *ueh  a^n-fniftit  i-*  hin«l 

tiTi! —  \\\*^  !n.i^:iT  riii-«-»Mdn«t«*  liiin^-i'lt*.  tM*  the  oervaiit  hi-  di'*oUMji..nt.  niU'»t  1h. 

Il  .t  wli.*:.-  t)n-  hiiin;:  1^  ^TiMh'ial.  tln'ii'  i>  mt  iin{>Iiration  that  •n.u'i  ir-'   -. ;  •"liail 

.  .ii:  1  »irh-T  j'Htv  in.i\-  d'-'.-nnine  th«»  «*iTvirf  at   any  time.      It   i*  h«iw.v»'r  n- 

■  i  !.»..■  •••n  di'i  ;ih-.l  h;,  lull!   Kfiiyon  at  ni**!  |»]iii<.  that  if  a  '■♦•rvaiit   I"'  hir«'«l 

,,  a'vi  :•,.'  in.i-!iM  turn  him  awav  without  warnin!*  or  pn^vious  notitv,  an^l  iImti* 

iT  ■  r  :u:-'<-n  I  1-  t  in  ti want  to  warrant  it.  he  <»ii;!ht  to  have  the  allowanee  of 

-  w.ij.-.     .'.  K  |i.  lit  I-.  1*.;.'). — < 'hit TV. 

n'-  :n  hti-h.m  i:\  .ii"  I'tfjinMitly  hireil  hy  the  ye.ir,  from  Mii*ha«'Iinafi:  and  thii 

!'■■  i    •;._'.     -  St  i'  k.  u.'iT. 

i\\  ".  •  11  tIj.-  tn  i^Tt-r  i-   jn-titii'd  in  tli^niin-jn;;  a  -rrvant  of  tbi**  df"»erii»tl««n.  if  h«* 

i>  •■r-h-f".    tr  hi-  juiltv  nf  i»tli«'r  n»i«!«'<»ndMi't.  without  jioinj*  hi'fnn»  a  jii-tiei' nf 

•■  .    'J  *^r.i!'-;.  .".'I't.     rihl.  \\\\  :i,-  if  the  ina-^t'^r.  jn-^t  iM^t'on'   the  >#'rvant''*  U'»ilal 

I.!ir.-  :    .■•  |.  r  j), iv.MiT  tit  i.il.f  lii>  hor^i'-  to  a  "Jinall  di'*tan«'e  luMore  hi'  diiif-, 

••TV  »•(•  r.-*"-!-.-.  aiil  ;'t;«'i'v.tpN  d«i,»v  nut  -M^»Miit :  and  Mii'h  servant  e.inii'»t  r«'<*ovrr 
-■r:;  n   ■-:    iii-  wmji-^,     'J  .<t.i!k.  *J"»»».     So  if  a  ^-in^'le  f«Miiale.   ve.irlv  -^iTvant.  at 

d'lr jii>'  thi-  '  ••  ir  .i|>|"'  ir  with  i-liil«l.  thi-  ni.i-'tiT  may  turn  ln'r  awav.  < '.ihl.  11,  11. 
■rv.iTi!  !•  i-.M-.-'lU   -h-.  !•  n:M  at  lii^rlit  willi'Mit  li'.ive.     W  K*I».  K.  'J.t'i. — ''iliTrv. 
-r-  I  .-;«'Ti- ■•!   t'.f  I'li.'l  ■■!,  »!.itnti'>  liavi-  ii«>t   Imi-ij  adopti'il  in  thi?*  «-«'uniry.     It 

ii|- -fi  til'-  •-■tiT"-!  «•♦"  thi'  ii.irtii'*.  c»r.  in  tin'  ah'.iMire  nf  that.  U{Min  th"  rii-itiMu 
mi.'ty  *\}ii!  ji..i.  ••  -.h.il!  nr  inav  hi*  jrivfii  hy  iMthi-r.  If  tht'*er\ant  hiri*d  t'i>r  a 
\»  riji  h  iv.-  tlj.-  -rx:.  .-  hi  tnn'  thi'  <'nd  t»f  it  nitliont  rejL*«>iiahh'  i-au-ii'.  «»r  is  ili^- 
ir  •'!■  h  nil"  ■■rj'I'jt  t  .i-  jii-fitii*-  it,  he  h^r-i  hi-*  rii»lit  tt"*  wa:;«'<  for  thf  {••Mi*M|  he 
^1.  A  --Tvanr  -II  Iiir.-i  niav  hf  di«'itii'»'»«'d  hy  th»'  niit'»ter  iM-fnri-  tin*  vvpinition 
-rm  •  iThiT  f'-r  iriiiii«r.d  •'•Hidni-t.  wilfid  ili-^olii'dit-iiiii.  «>r  haliitual  n»'L'h*i-t.  If 
la^N.ur  f««rii  -fi- •  itii*  tjrni*.  and  h«*  Kt  rvi"»  fuirt  of  th**  time,  and  i-*  ili-ahh-il  hy  liek- 
>th«'r  •  .iii>«'.  M  :!h<>tit  t.nili  nn  hi^  part.  h«*  i**  i>ntit!fi|  to  he  paid  en.  '.r  i.  Su«  h.  t«M>. 

I«*  x\ a--  wlfiH'M  r  thi'  (ontraet  i-*  put  an  fiid  ti»hy  mutual  oin«eiit.   *1  Kent'ii 

,  und  note-i. — Su\K«H<»ul». 
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childroii  of  poor  persons  may  lie  apprenticed  out  hy  the  overseers,  with  e<;>n«*ni 
of  two  justices,  till  twenty-<>nt*  years  of  a«^e,  to  siieli  i)ersons  us  are  thuu;:bt 
tilting;  who  are  also  coniiR'llahle  to  take  them;  and  it  is  held  thut  gentli-mcD 
of  fortune,  and  cU'r«jcyinen,  are  equally  liable  with  othei*s  to  such  compulsion ;Jl..^ 
ior  wliieh  ])urposes  our  statutes  have  made  the  indentures  obligatory,  even 
though  sufh  i)arisli-apprentiee  he  a  minor.(/)  Aj)j)rentiees  to  trsides  may  1* 
disehar«^ed  on  reasonable  eause,  either  at  the  request  of  themselves  or  maij^teis. 
at  the  (piarter-ses>ions,  or  by  one  justice,  with  appeal  to  the  sessions.!; m)  wLo 
may,  by  the  equity  of  the  statute,  if  they  think  it  reasonable,  direct  re»titutioii 
of  a  ratal»le  share  of  the  money  given  with  the  apjnvntice  :(n)  and  ])arish-ap- 
])reiitices  may  be  discharged  in  the  same  manner,  by  two  ju8tiees.(o)  But  if  an 
apprentice,  with  whom  less  than  ten  pounds  hath  been  given,  nins  away  from 
Ills  master,  he  is  compellable  to  serve  out  his  time  of  al>senee,  or  make  satisfac- 
tion for  the  same,  at  any  time  within  seven  years  utter  the  expiration  of  hit 
original  contract.(/)/ 

8.  A  third  species  of  seixants  are  labonrerSy  who  are  only  hired  by  the  day  or 
*4'>'"1     ^'**^  week,  and  do  not  live  intra  ma^nuty  as  *jiart  of  the  laniily ;  concerning 

"'J  whom  the  statutes  bdbre  cited(  7)  have  made  niany  very  gowi  n*guU- 
tions :  1.  Directing  that  all  persons  who  have  no  visible  ettects  may  be  comyielM 
to  work.  2.  Defining  how  long  they  must  continue  at  work  in  summer  and  iu 
winter.  3.  Punishing  such  as  leave  or  desert  tlieir  work.  4.  Empowerini;  the 
justices  at  ses>ions,  or  tlie  sheritVof  the  county,  to  settle  their  wages;  and, 0.  Id- 
flictin«^  penalties  on  such  as  cither  give,  or  exact,  more  wages  than  are  so  settled. 

4.  There  is  yet  a  iburth  species  of  servants,  if  they  may  Ik*  so  called,  bcinji 
rather  in  a  superior,  a  ministerial,  capacity  ;  such  as  stcwarUSj  factors,  and  biiiUft: 
whom,  however,  the  law  considers  as  sen'ants  j?n>  tnnpore,  with  regard  toui-li 
of  their  acts  as  affect  their  master's  or  employer's  pn»i)erty.  Which  leadBffltf 
to  consi<ler, — 

II.  The  manner  in  which  this  relation  of  service  affects  either  the  master  or 
Servant.  And,  lii*st,  b}-  hiring  and  service  for  a  j'car,  or  apprenticeship  ondfr 
indentures,  a  person  gains  a  settlement  in  that  parish  wherein  ho  last  nerrcd 
forty  days.(r)  In  the  next  jilace,  persons  serving  seven  years  as  apprenticMlo 
any  trade,  have  an  exclusive  right  to  exercise  that  trade  in  any  part  of  En^ 
laiid.(.v)  This  law,  with  regard  to  the  exclusive  pa  it  of  it,  has  by  turns  beet 
looked  upon  as  a  hard  law,  or  as  a  beneticial  one,  accortling  to  the  prevailiBC 
humour  of  the  times;  which  has  occasioned  a  givat  variety  of  resolutions  in  the 
courts  of  law  concerning  it;  and  attempts  have  been  frequently  made  for iU 
re])eal,  though  hitherto  without  success.  At  common  law  every  man  might  hm 
what  trade  lie  ])Ieased;  but  this  statute  ivstnilns  thut  liberty  to  such  as  hftve 
sen'ed  as  apprentices:  the  adversaries  to  which  provision  say,  that  all ratlK- 
tions,  which  tend  to  introduce  monopolies,  are  pernicious  to  trade  :  the  adroeitci 
for  it  allege,  that  un^*kilfulness  in  trade  is  equally  detrimental  to  the  paUit 

1 » I  Sulk.  :.7.  4J»1 .  fP^,  ?tat.  « tSfo.  111.  e.  2S. 

.  •'  I  >t  It.  o  Klix.  c.  4.  4G  Kliz.  c.  '2.   Cn>.  Car.  179.  («)  St  it.  u  Klic  c.  A.  6  Oml  IIL  fr  M. 

i"  >t:it.  .'•  1-li/.  0.  4.  «•■.?««■  p-ipp  .V4. 

( "  S:i)k.  ••:.  (•)  Stit.  a  Uis.  c.  4, 1 31. 

\"i  ."»t.lt.  -•UlM-K  II.  C.  1(». 


'Tlio  i>;iiis]i  oflifors.  witli  tlio  a^^^ont  of  two  justioo-*.  niny  bind  a  parish  apprraticsM 
a  ])fM><»n  who  r«"<iili's  out  of  tin-  ]i:irisli.  if  he  omq^ies  an  estate  in  the  parwli.  t3T.B. 
1h7,)  or  to  p.irnifrs  who  iV'>i«le  out  of  tlio  jiarish,  thou^^h  some  of  the  partners  sit  iw* 
ih'nt  ui»on  tiie  ]t:irtni»rshi|»  |»i-o|MTty  within  the  jinrish.    7  T.  K.  33. — Chkistux. 

T'livi-nniits  lor  piTsonal  M»rvii'«'  oaniiot  in  jieniTal  b«*pi|to<'ifically  enfoivcd.    BatiadN 


t*m<»rtt*(i.    J 'I « •>  i:^ii 'iir*  »  1111  II  <-\  j<  (i-ii  1 1  >   :«i>iiji^  ii^'iii  ii4kii« 'iitii  |ii«it«.j. 

A  fr«M>  woman  of  rolour,  ahovo  twt'nty-ono  year*  of  a^o,  1>ound  herself  fay  indevtM 
for  a  valnnMo  eoii>i(h'ration.  to  hcvvc  the  obIig«-e  as  a  menial  servant  for  tweaty  ywn: 
IitOd  that  a  s]»<Miti<-  )MM-fonnanr-i*  itf  the  contract  could  not  be  enforced,  and  that  apoi* 
writ  of  /'ri/.fi#v  ri»rf>i4.s  she  Iia<l  a  right  to  be  disehurgeil  from  custodj.  Haiy  Qark'i  itm, 
1  JJlatkf.  I'J-J.— SnARsv*ooi>. 
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M  moiio|>«ilies.  Thin  reason  indoed  onlv  extends  to  such  trades,  *in  tne  r^i^o 
rxcn-i<*o  u'lifriHit'  »kill  in  required.  llut  another  of  their  arguments  *- 
pBt-M  much  further;  viz.,  that  apprentiee^ihips  are  u?K'tul  to  the  common- 
wealth, hy  t'lnplovin^  of  youth,  and  learning  them  to  be  early  indu«»trious;  hut 
tiiat  uo  out*  Would  bo  imluct^d  to  undergo  a  8evon  years'  Kcrvitude,  if  others, 
tbtmirh  o«|ualiy  hkilful,  wvre  allowisl  the  same  advantages  without  having  uudcr- 
i:«iui<  tilt*  r»uiiit*  diM;ipline  :  and  in  this  there  seems  to  he  much  reason,  ilowi-vt-r, 
Xhv  n*^»hi(itHis  of  the  courts  liave  in  general  rather  eontinetl  than  extcntU'd  the 
rt^tnt  imn.  No  trades  are  held  to  Ik;  within  the  statute  but  such  as  were  in 
tvin:;  at  the  making  of  it  :(^)  for  trading  in  a  country  villa<|e,  apprc^ntieohips 
arv  n*»t  i*«*<|uiMte:^u;  and  following  the  ti*ade  seven  years  witliout  any  etfectual 
prui«^'<  utioii.  either  as  a  master  or  a  servant,  is  sutUcient  without  an  actual  n\h- 
pi\'Uti(v>hip.Mr) 

A  iiia'«ter  may  by  law  correct  his  apprentice  for  negligence  or  other  mis- 
Kehavi<»ur.  so  it  l»e  done  with  mcNleration  :(x)  though,  if  the  master  or  nmster  s 
wife  U'at»  any  other  servant  of  full  age,  it  is  good  cau.neof  depart ure.(y/  But 
if  any  M-rv:int,  workman,  or  labourer,  assaults  his  master  or  dame,  he  shall 
ftttifer  one  year's  impns4inment,  and  other  open  corporal  punishment,  not  ex- 
U'Dihng  to  life  or  limb.^j/* 

•»  I>-^1  Kjkjm  Ml  (•)  1  IlAwk.  P.  C.  130.    Umli.  FJrvn.  12T.    Cm.  Car.  179. 

>•   !  \»nsr.    1.     1  Krb.  :>»9.  t  Miuw.  -.Mf. 

•  Lat*!  >;«jiii  117'*.  WmiirnqMi  tarn  tm.  IMton.  Tr.  33  ''/ K.  N.  B.  IM.  Bro.  Abr.  I,  i^b^mrtn^  M.  Tn»pA$»^ 
Ikm^  II     ty  «a  U»r  jUilcM.;  S4V. 

(•/  8tat.  &  Uii.  c.  4. 


•  But  h«*  eanniit  <h»lo^ftto  that  Authority  to  anothor.  0  Co.  70.  Whoro  ix  uvx^Ur  in  ror- 
r»'*tiU;:  hi"  •MTvant  t*au.<i's  liis  (l«>:ith.  it  >hull  l>o  <l(.*<*nio<l  hoiiiioid«*  hy  nii't.'i'lvciitiirc ;  y<*t 
if  in  \i'^*  oirnnniuii  In*  l>o  ho  liurluiroiiA  an  to  (*xo«»e<l  all  iKmnds  of  moderation,  aii<l  thorchy 
om^ii>n  tlii>  M'rviiiit*!*  <UMith.  it  in  nian>Iau^ht4T,  at  lenMt ;  and  if  he  nmk«^  um«  of  an  in- 
•trum«*tit  iiiif>n)iK*r  for  eorrection.  and  ap|iari*ntly  endan^^crinj;  the  MTVant's  life,  it  id 
feuri-r.  ILiwk.  h.  1.  c.  :^.^  h.  r>.  And  if  the  servant  ili'part  out  of  his  ina^tt-r's  ?*4*rvii*o. 
•b-J  tti«*  iti.ii>tfr  h.i}>p«'n  to  lay  hoM  uf  him,  yi't  tht>  Mia>t«'r  in  this  (•as4'  ni.iy  not  lK.*.it  or 
&)r('il<i\  <i>iii|m1  hi^  MTvant  a^ain^i  his  will  to  remain  or  t.trry  with  him  or  «!•*  hi-  -ifrvirr  : 
but  f.:h»-r  h«*  inii«»t  r«>inplain  to  tin*  ju>ti«'OH  of  his  s«»rvant's  (lc{»artiirt*,  or  In*  may  have 

an  »  v.'»u  iif  •'«*voiiant  a^ain^^t  th<*  thinl  jM-rson  who  rovfoantfd  for  lii-^  faithful  M'rvii*t'«. 
iMit.  •-.  I'Jl.  Y\».  ->l.  ->'-.     The>e  ohticrvations  do  not  apply  to  doin«'>tii'  servants.     It  i.s 

aa  in'lict.iM**  otl«'n<***  in  a  mtist«*r  to  no^^h^'t  Mipjilun;;  n«*<'«'«iarit's  to  an  infant  s«'rvant, 

or  a| )  r»  fiti«  --.  unuMo  to  provi<le  for  iti*«*lf.     Kusj>tll  Jt  K.  Cro.  C.  -U.     'J  Oaiup.  t>JO.     1 

I^^ai  h.  liT. — ^'iiiTTV. 

•  Nrrran'.i*  niunh-rinjr  tln-ir  miist««rj*  are  ou-itfd  of  tht»  iH'ut'fit  of  o1«tj^v.  M2  II»*n.  VII. 
c.  T.  •.  ;;l  :■  and  iht*  Siinio  i.>  <lo«>nH*(i  jioity  tr^a-on.     25  Kdw.  III.  s.  Ti,  c.  *J.  •^.  -. 

To  pr»*v»  nt  miu»t«'r?*  InMn;:  iniiMJSi'd  n|M)n  by  tin*  ^ivinj:  of  false  oharactf:-'.  the  ^2  Goo. 
III.  ^.  VV  w^  pa^Htnl  to  {Minith  s«»rvants  an<l  other*  ohtainim;  and  giving  -''h  rhararter*. 
Ht  trii«  a*  t  4k  |M*nalty  i*  iin|>oM'd  on  a  person  fuNely  )»<*r>onating  hia  n>  i*i«t  or  miMres-, 
or  h^«  itT  h«*r  ag**nt.  <^r  fulst*ly  an^M^rting  a  nervunt  to  have  ht'i>n  retain t  I  lor  other  than 
iJi^  ^-toal  |hti«n1  i»r  oa|»ifc«'ity,  or  faUely  asHerting  that  a  servant  left  ••r  was  disehargi*ti 
fr'Cn  *ny  mtvkv  at  othi'r  than  the  actual  time,  or  falM*ly  ii>^<-rting  t!i  it  he  had  not  lieen 
k.r^l  :xi  any  previous  s»^rvi«'e.  or  (»tffring  as  -»'rvant  i»r»'tfiiiiing  t  •  iiave  servtsl  in  any 
•#rT.  ••  :n  wi.nh  In-  has  not  ^♦•rv^•^^.  ur  otlering  as  "servant  witli  a  fi»rj:ed  eertifieate  of 
chaTi**  N*r.  "'r  t.iUfly  pn'tendiu';  n«it  to  have  h«'en  hireil  in  anv  jirevious  >erv:iv.  ^^eo 
^rf.  42**.  n    n.        ' 

A*  a  ^'  !i«ral  ruh*,  a  ''•■rvant  *rh-t  r't^rin-.i  mrtr.i  for  hi-*  •.•*rviet»«»  i-*  )M)un<I  to  ijh-ii'rve  with 
aii'l  liiliiT-nr**  th«»  inter»— t-*  of  his  master,  and  Miu>»t  •'X'-rt  th»»  •<mw*  vi:;il.in«*«^  and 


att«ii:.'>n  h:-*  ni-i-tfr  Wi»uld  have  <lone.    .')  H.  it  A.  >'^K     .'i  Kei..  It.     1  Leon.  v**"^.     M«»re, 
2W.     II«-  n*u-l  adh«-i»'  to  the  nsi>ona)>1e  onhr^  an-l  in-^lni'-tions  of  liis  nia^ti-r.  and  the 


:!#• :  •*!  t«-  d»»  will  ri»!i'l«*r  him  n^-iiMtn^iMe  f<»r  th-*  eon'*e.|Ui'nee.  and  th«»  intTi'  intention 
of  *i-;ti£  a  U-iiffit  for  his  m.istt'r  will  furni<*h  him  ni>  i>xeM^i*  fur  any  injury  that  may 
arwe  fp'tii  a  <l**viatiMn  from  his  •iiieeitie  instrut'tion^.  I>v«'r,  lt>l.  1  Hen.  Hla.  !'»'.>.  Malvne, 
1S4.  4  <*^ni|>.  !•<{.  A  s**r>ant  ;w*ting  without  rewanl  is  lM»und  only  to  takt*  tin*  same  earo 
ta  thr  rnAn4;Cfm«*nt  of  hi»  master'it  coneoriLs  a*^  a  rea.oonal'Ie  attention  t<^  hi<  own  affairs 
vrjul'l  •ii«-t.itt.*  to  him  in  the  management  th^n-of :  anil  a  ^ntuitous  •Movant  without 
f«fv*r*l  M  not  lialfle  f«»r  a  meri*  non-feiusancNV  2  I^>nl  Kaym.  *MKK  !}  T.  H.  1-13.  1  Esp. 
&r|«.  71.  A  servant  ia  not  liuhle  for  the  lo«<<  of  giHMU  hv  n>hbi*rv.  if  without  \\U  fault. 
1  Ift^l.  9. 
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By  sorvire  all  scn'ants  and  labourers,  except  apprentices,  become  entitle 
wairos :  acconliiiLC  to  tlu'ir  a;j:reement,  if  menial  serN'anls;  or  aceonlinir  to  i 
apjMiintinont  of  the  Hlu^ritV  or  HossionH,  if  lalioiirers  or  servants  in  hu^ihaiidi 
tor  tho  statutes  for  roi^uiation  of  waiijes  extend  to  such  servants  only  :(<ij  ii  U'i 
impossible  <br  any  nia«;istrate  to  bo  a  judge  of  tho  employment  of  menial  $ 
vants,  or  of  eoursc  to  assess  their  wages." 


At  common  law,  where  >roods  aro  dolivered  to  a  servant  for  a  specifie  purj^ase.  li«»  n 
commit  lurccnv  by  a]>proi)ri:itin;j;  them  to  his  own  use.  for  his  pns:4ession  is  {(till  in  I 
that  of  his  master.  S<"c  I  JA-ach,  iJol.  2  Leaoh,  09'.»,  870.  Beside:^  this,  hy  tho  121  il 
VIII.  c.  7,  scrvjints  wir!nlrawiii;»  with  poods  of  their  master's,  worth  -Kk.  an?  <l.*i'ri 
felons,  if  such  ^ockU  have  hccn  intrustcil  with  them  to  keep.  In  the  2d  section  ih*^ 
a  saving  for  apprentices  during  appnMiticcshi]).  and  oflenders  not  eighteen  ye.ire< 
Clergy  is  taken  away  from  tliis  oircn<'e  by  the  27  Hen.  VIII.  c.  17.  and  biith  thrse  i 
ore  made  ])cr))Ctunl  hy  the  28  Hon.  VJ II.  c.  2,  ruf^ealed  by  1  Mar}*,  se^w.  1,  e.  1,  s. .'»,  and 
21  Hen.  VIII.  c.  7  is  revised  and  made  perpetual  by  the  5  Eliz.  c.  10,  8.  l\  i  no  that  ut  I 
day  the  utlence  is  u  clerpyahle  felon  v.  The  defendant  nmst  bo  a  servant  at  the  tim»' 
ileliverv  and  running?  awav,  to  render  tliem  of^i-nders  within  the  meaning  of  this  j 
Dyer,  5.     Hawk.  b.  l,  v,  3:5,  s.  U,    Kjist,  P.  0.  rn',2.    Dalt.  J.  C.  58. 

lint  thrsi'  laws  only  apply  where  the  goocN  were  intruste<l  to  a  Her\*ant  hy  hi<  ni.vi 
and  not  wliero  the  servant  does  not  so  obtain  tlieni.  Thus,  at  common  law  a  ca>h;»-i 
tJie  bank  could  not  he  guilty  of  felony  in  emiM'/xling  an  India  lKm<l  which  )i<>  hoil 
ceivi^l  from  the  court  of  chancery  an«l  was  in  his  actual  as  well  as  i-onstructivo  |n>« 
sion.  1  Leach,  2S.  So.  if  a  clerk  received  uKuiey  of  a  customer,  antl,  without  M 
]»utting  it  in  the  till,  converted  it  to  his  own  use,  he  was  giiilty  only  of  a  hn-ach 
trust :  though  ha<l  ho.  once  deposited  it,  and  then  taken  it  again,  he  w'ould  hav*'  U 
guilty  of  felony.  2  Leach,  Ho:').  This  doctrine  occasione<l  the  3i»  Geo.  III.  e.  No.  wh 
declared  emhezzlemcnt  by  every  kind  of  servant  in  tlie  coui-se  of  their  iKirticuLir  • 
ployment  to  be  felonious  stealing,  and  ]>unished  it  with  transjiortation  for  s»-ven  vmi 

Workmen  in  ]»articular  trades  specified  in  the  22  (i«k>.  II.  c.  27,  purloining,  NHTftii 
selling,  ]iawning,  exchanging,  &c.  materials,  A:<'.  of  nmnufacturer :  or  UtoU.  Ac.  il7*f 
111.  c.  i)i\)  are  by  the  former  act  liable  to  punishment :  so  by  22  Gi»o.  II.  e.  27.  s.  7.  a 
17  G<.'0.  III.  o.  50,  s.  7,  10,  such  workmen,  not  returning  materials  not  us«»d  up  in  ei; 
days,  if  re(|uired,  or  (by  sec.  8)  negle<'ting  to  work  up  materials  for  eiglit  days  stj.v 
sively,  or  taking  fresh  materials,  or  employ  eight  days  before  work  eom]deted.*are  lial 
to  punishment. 

On  account  of  the  liighcr  importance  f>f  property  under  tho  care  of  pro.it  puMi<'  w 
panics,  it  has  been  protected  by  yet  severer  j>rovisions.  The  .5,S  Geo.  lll.c.  W,  f. 
inflicts  a  ]iunishment  on  servants  emhezzliiig  nn>ney  issued  for  puhlic  service*.  <»r  1 
fraudulently  a]>plying  it  to  other  tlian  public  services,  or  on  revenue  ofliivr*  nuking 
false  statement  of  sums  collected  hy  them  as  such,  (id.  sec.  2:)  so  by  52  G«»ti.  III.  c.  t 
s.  1  A'  2,  emh<»zzling  securities  for  money  or  stock,  or  orders  for  ]myment  of  mon^'jr. 
other  <'irects  dejMi'iited  with  bankers  or  agents,  or  of  money  so  de]iosited  for  invwtmfl 
in  the  funds,  or  other  special  j)urj)Ose.  is  punished. 

At  common  law,  j»er>ons  <>niployed  \r\  the  y>r..v/-f^iv  have  no  special  j»rojierty  in  tl 
lettei*s  committed  to  their  charge  which'may  prevent  their  stealing  them  from  amovi 
ing  to  larceny.  1  Leach,  I.  But  now  the  ofle nee  of  stealing  letters  or  their  c^mtfnl 
or  buying  or  receiving  the  latter,  is  provided  against  by  the  62  Gi^.  III.  c.  143,  «.  2,4.' 

ClIITTV. 

"  The  statutes  authorizing  th<»  interference  of  the  magistrate  in  eueh  matten  ire  i 
pealed  by  stat.  .'>i>  (.Jeo.  III.  c.  40. 

The  amount  of  wages  to  menial  servants  must  dei>en«l  on  the  contraet  between  tb 
and  the  master.  In  g<^in*ral,  a  contract  to  pay  u  sum  certain  per  annum,  in  coiwdfi 
tion  of  services  to  be  ])erfoniu'<l,  is  an  entire  contract,  and  without  a  full  year's  serrv 
or  readiness  to  perform  >\\i'\\  servi<H»,  no  part  of  the  salary  can  be  demanded:  but 
the  case  of  a  servant  hireil  in  the  genend  way.  though  hired  expressly  at  so  much  f 
annum,  he  is  considered  to  Ix?  hired  with  reference  to  tho  general  understanding  on  t: 
subject,  viz.  that  he  shall  he  entitled  to  his  wages  for  the  time  ho  shall  scire,  tliougli 
do  not  continue  in  the  S4*rvice  during  the  whole  year,  and  if  he  die  befoK  the  end 
the  year  his  j»ersr>nal  rrpn'-^Mitativ^'s  will  Vm»  entitled  to  a  proportionable  part  of  1 
wages  due  to  him  at  the  tim<*  of  hi«*  <leath.  See  note  5.  (tnfr.  6  T.  R,  320.  Worth 
Vine<.  in  Vin.  Ah.  vol.  :\.  p.  s.  tit.  Apportionment.  I*  Mod.  153.  t^alk.65.  S.C.2i*lii 
2r>7.  But  if  the  cimtrart  h«'  exjires^ly  for  a  year's  ser%'ieo,  nnd  not  at  so  much  ] 
annum,  the  year  must  he  comfih'ted  l»efore  the  servant  is  entitled  to  b©  paid.  (2Sli 
257;)  though  indeed  the  servant  might  i»ue  the  master  for  refusing  to  continue  hin 
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#et  04,  Ia««tly,  M^e  how  HtrangcrR  may  be  afTected  by  this  relation  rmiog 
ir  and  servant :  or  how  a  niaHtcr  may  *behave  towarda  others  ^ 
If  of  his  si*r\'ant ;  and  what  a  servant  may  do  on  behalf  of  his  master. 
Imt,  the  roast i*r  may  nuiintain^  tliat  im,  al>et  and  assist  his  servant  in  any 
t  hiw  a;;^inMt  a  rttntn<^r :  whereas,  in  i^^neral,  it  is  an  offcnee  a/i^inst 
tatico  to  encourage  suits  and  animosities  by  helping  to  bear  the  expense 
,  and  is  called  in  law  maintenance.(/;)  A  master  also  may  bring  an 
gainst  any  man  for  beating  or  maiming  his  servant;  but  in  such  caae 
assign,  as  a  special  reason  for  so  doing,  hia  own  damage  by  the  loea  of 
ce,  and  this  loi4s  must  be  proved  upon  tne  trial.(c)^  A  master  likewise 
tiiy  an  assault  in  defence  of  his  servant,  and  a  servant  in  defenee  of  hk 
d)  the  nuwter,  because  he  has  an  interest  in  his  servant,  not  to  be  de- 
f  his  service ;  the  servant,  because  it  is  part  of  his  duty,  for  which  he 
his  wages,  to  stand  by  and  defend  his  master.(tf)*  Also  if  any  person 
or  retain  my  servant,  being  in  my  service,  for  which  the  servant  de* 
flrom  me  and  goeth  to  serve  tne  other,  I  may  have  an  action  for  damages 
both  the  new  master  and  the  servant,  or  either  of  them ;  but  if  the  new 
ltd  not  Icnow  tliat  he  is  my  servant,  no  action  Ilea;  unless  he  afterwards 
»  restore  him  upon  information  and  demand.(/)  The  reason  and  foun- 
pon  which  all  this  doctrine  is  built,  seem  to  be  the  property  that  every 
in  the  service  of  his  domestics;  acquired  by  the  contract  of  hiring,  and 
Ki  by  giving  them  wages.'* 


Mrwl  mm  iBiiwi  l»  Sght  far  Mi  Matar,  •  paMia  fer  Mi 
dllkl.  ud  A  bMlMi  or  fathir  iir  Um  ckMlttjr  oTMi  via  or 

tevi  oTklBc  AUk«d»  cS^a        i/)f,m,K¥a,\m. 

^e.  By  the  Iste  bankrupt  act,  6  Geo.  IV.  o.  16,  s.  48.  a  servant  Is  to  be  paid  six 
wmftf  in  full  uD<ler  the  commission,  and  may  prove  for  the  residue, 
craeml  rult«  that  if  there  hss  been  no  beneficial  service  there  shall  be  no  pay ; 
tie  t>en«'fit.  li«>«rovi*r  slight,  (uu>  been  denvod,  though  not  to  the  exteut  expected, 
I  go  to  the  amount  of  the  plaintifTs  demand,  leaving  the  defendant  to  hit 
-  n«*|{lig«*n(*e.  3  Stark.  r>.  1  Camp.  39,  VM\  7  East,  4H4.  But  if  an  auctioneer 
I  to  *v\\  an  estate  in  guilty  of  negligence,  whereby  the  sale  beoomes  nugaloiy, 
;  entitl«H|  to  any  romiM^nrntion  for  hi^  nervices,  (3  Camp.  451 ;)  and  a  fiurtor  or 
lot  «'ntitltHl  to  anv  Halurv  where  he  actA  against  tne  interest  of  his  principal,  or 
mnduct.  1  (.4>m*.  on  Contr.  271.  i,  s.  8.  Bro.  P.  C.  399,  8yo  edition.  8  Ves. 
V<^.  :Wi:i.  a  Camp.  451.  3  Taunt.  32.  But  it  has  Utely  been  dooide«l  that  a 
ker  in  cntitle<l  to  a  commiimion,  though  the  sale  he  made  be  inelfeotuaL  3 
1. 

j)t  cannot  maintain  an  action  againnt  his  master  for  not  giving  him  a  character. 
1.  If  tilt*  moMtor  gives  a  character  which  is  false  and  slanderous,  the  servant 
e  the  maHt4T  for  it ;  but  a  master  who  honestly  and  fairly  gives  the  real  and 
art«T  of  a  Movant  to  one  who  asks  his  character  under  pretence  of  hiring  him, 
hU>  to  un  action  for  .ho  doing.  Bull.  N.  P.  8.  1  T.  R.  llO.  Bat  if  done  mali- 
nd  witli  an  intent  to  ii\jure  a  servant,  it  is  otherwise.  3  B.  A  P.  587.  The  law 
fUfral  prt^unie  that  a  servant  has,  in  the  ordinary  course  of  his  business,  per- 
is duty  :  and  th«'refore  a  servant  in  the  habit  of  daily  or  weekly  accounting  for 
ceive*!  f«»r  liis  mastiT  will  be  presumed  to  have  paid  over  money  receivecL    3 

1  Stark.  l.'Jt>. — J'liiTTV. 
mm.  or  tr4*^|iajM  on  the  cAfi(\  li(*8  by  a  master  for  debauching  his  female  servant : 
ich  ai*tion  th«*  sli^hte^^t  iu*ts  of  service  are  sufficient  to  establish  the  relation  of 
id  servant.     Monm  vji.  Ihiwi^.  4  Cowen,  412. — Shabsitood. 
:ras«>  of  Tickfll  vs.  li«>a<l  (Lotft,  K.  215,)  obviated  all  previous  doubts  upon  these 
— Chittt. 

dition  to  these  o)jservations  of  the  learned  commentator,  it  may  be  as  well  here 
fr  that  in  general  all  contracts  entered  into  bv  a  party  through  the  intervention 
uit  or  agt^nt  properly  authoriied,  may  l»e  taken  advantage  of  by  him.  Paley, 
i  though  in  |ioint  of  law  the  master  and  servant,  or  principal  and  agent,  are 
d  as  one  and  the  same  perM>n,  yet  the  master  or  principal  is  the  person  who 
»  regarded  in  the  entering  into,  and  execution  of,  such  contracts ;  but  though 
depart  from  his  authority  so  as  to  discharge  the  master,  or  the  servant  dMS 
ise  nis  master's  name,  yet  the  latter  may  in  general  adopt  the  contract,  if  be 
and  sua  for  any  breach  of  it.   3  M.  4  a  362.    7  T.  R.  359.    28tark.443.    Bat 
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Afl  for  thoflo  thint^s  which  a  servant  may  do  on  behalf  of  his  master,  they 
Boeni  all  to  pn)oeo(l  upon  thiH  principle,  that  the  master  is  answerable  I'or  tlM 
act  of  his  scrs'ant,  if  done  by  his  command,  either  exprcssl}'  given  or  implied: 
♦.moi  '*''"*  ^^'^'  focit  per  alium,  facit  per  se,{g)  Therelbre,  if  the  *8ervant  com- 
^  niit  a  trespass  by  the  command  or  encouragement  of  his  master,  the 
master  shall  be  guilty  of  it :  though  the  servant  is  not  thereby  excuseil,  fur  ht 
is  onl}^  to  obey  his  master  in  matters  that  are  honest  and  lawful.  If  an  inn- 
kiH>i)cr*s  servants  rob  his  guests,  the  master  is  bound  to  restitution :( A)  tor  m 
there  is  a  confifience  re])osed  in  him,  that  he  will  take  care  to  provide  honeii 
sei'\'ant«,  his  negligence  is  a  kind  of  implied  consent  to  the  roboery;  jutm^fd 
non  prohibit,  cum  prohibcre  jtosslt,  jubet.^    So  likewise  if  the  drawer  at  a  tavern 

(#)  4  Infft.  li)9.  (^)  Noy*t  Max.  c.  43. 

there  must  in  all  cases  exist  some  degree  of  authority.     Bull.  N.  P.  130.     1  Moore,  155. 
1  Burr.  WJ, 

If  an  apprentice  earn  any  thin^,  the  master  is  entitled  to  it.     1  Salk.  68.    6  Mod.  O. 
Co.  Litt.  117,  a.  n.;  and  see  Cro.  Eliz.  038,  601,  746.     And  an  owner  of  a  nhip  is  entitled 
to  all  the  earnings  of  hi^  cuiptain,  however  irregularly  obtained.     3  Camp.  43.    Ami 
see  Gilh.  Kvid.  94,  e<l.  1761.     1  Stra.  505,  S.  C.    2  Stra'.  944,  S.  P.     A  master  mav  iln 
sue  in  trespass  or  cape  for  the  consequential  damages  of  se<lucing  his  ser\'ant.    ^eiki^ 
C.  N.  P.  55.     2  T.  R.  167.     i\  Tuwt,  IVMl    3  Wils.  18.     2  N.  R.  476.     Slight  evidence  of 
acts  of  service  will  he  sufficiont.    2  T.  R.  16K.     Peiike,  N.  P.  55.    It  is  not  eMiential  to 
sup]>ort  this  a<'tion  tlint  tlie  defrndnnt  knew  of  the  party  seduced  being  plaintiff*! 
servant.      Peakc,   X.  P.  55.      Ptuike,   Law  of    £v.  334.     Willcji,   557.     So  an  actiofl 
on    the   case   may  Ik^   ninintained   against   a   person  who  continues   to  employ  the 
master's   servant   after   notice,   though   the  defendant   did    not   procure  the  wmat 
to  leave  his  master,  or  know  wlien   he  employed   him   that  he  was   the  semmt  of 
anotlier.    6  T.  R.  221.    5  K:ist,  .HI),  n.     A  master  may  bring  an  action  on  the  case  far 
enticing   awav  his  sen^nnt   or  a]>prentice,   knowing    him   to  be  such.      6  Mod.  181 
Peake,  C.  N.'P.  55.     Peake.  Law  Evid.  334.     Bac.  Abr.  tit.  Master  and  Servant,  0.1 
Bla.  Rep.  142.    Cowp.  54.     And  the  defendant  cannot  avail  himself  of  any  objectioa  !• 
the  indenture  of  apprenticeslii]i  or  contract  of  hiring.     2  H.  Bla.  511.     7  T.  R.  310. 1, 1 
1  Aiist.  256.     lUit  no  action  can  be  maintained  for  harbouring  an  apprentice  m  lodli 
if  the  master  to  wliom  lie  was  Ixjund  was  then  not  a  housekeeper,  and  of  the  agvif 
twenty-four  years.    4  Taunt.  S7(i.    And  a  master  cannot  maintain  an  action  for  Mduri^ 
his  senant  after  the  servant  lias  paid  him  the  penalty  stipulated  by  his  articles  for  Icariif 
hini.     3  Burr.  1345.     1  Bla.  Rep.  887.     The  master  may,  in  these  caeee.  waive  hisactiaB 
for  tlte  tort,  and  sue  in  assumpsit  for  the  work  and  labour  done  by  his  apprentiMflr 
servant  against  the  |>e!rson  who  tortiouslv  employed  him.     1  Taunt.  112.    3  M.  A&  IH 
S.  P. 

If  any  injury  be  eommitted  to  goods  in  the  possession  of  a  mere  nervant.  yet  if  tkf 
ma.ster  have  the  right  of  immediate  f>ossession  he  may  sue.    2  Saund.  47.    7  T.  B.  IS. 

In  general  a  more  servant  with  whom  a  contract  is  made  on  the  behalf  of  i 
cannot  sup])ort  an  aetion  th«Teon.  (2  M.  &  S.  485,  41K).  3  B.  &  P.  147.  1  H.  Bla.8i 
52.  2  New  Rep.  41 1.  a.  2  Taunt.  374.  3  B.  &  A.  47.  5  Moore,  279 :)  but  whenai 
has  any  U^netieial  interest  in  the  perfornianee  of  the  contract  for  conimiflsion,  Ae..Hii 
th«>  ciiio  of  a  fuetor,  au<'tioneer.  &e.,  (1  T.  R.  112.  1  M.  A  S.  147.  1  11.  Bla.  81.  ITuuk 
2:;7.  2  Marsh.  41>7.  S.  C.  6  Taunt.  r»5.  4  Taunt.  189.)  or  where  the  oontnct  k  in  tnw 
math'  with  him,  (.'•  Cam]).  321^ )  he  may  sustain  an  action  in  his  own  name»  in  each  of  whkk 
casi's,  however,  the  master  might  sue,  (1  II.  Bla.  81.  7  T.  R.  359,)  unless  where  tbereiiM 
ex)>ress  eontraot  under  seal  with  the  servant  to  jmy  him,  when  he  alone  can  mm.  IJL 
&  S.  575. 

In  general  a  mere  servant,  having  only  the  custody  of  goods,  and  not  responable  ora« 
cannot  sue  for  an  injury  thonMo.  (Owen,  52.  2  Snund.  47.  a.  b.  c.  d. ;)  but  if  the  MffMl 
Iiave  a  sp<'eial  propcrtv  in  the  goods,  as  a  factor,  carrier,  SUi.  for  oommiflBion,  he  my.  t 
Siiuntl.  47.  h.  e.  <1.    2  Vin,  ;\hr.  41».     1  Ve.^.  Sen.  359.     1  B.  A  A.  59.--<lHirnr. 

'^  It  has  Imm'U  h*u*i  «'stahli>.hefl  law  that  the  innkeeper  is  bound  to  reatitatkxi  if  tki 
guest  i<«  r<ihh(>(i  in  his  lirtu^e  hy  any  ]>erson  whatever,  unless  it  should  appear  that  hem 
rohhed  l»y  his  own  s«M-vant.  or  iiy  a  eom]»anion  whom  he  brought  witn  him.  8 Go. 31. 
And  where  an  innkei>per  had  ri>tuseil  to  take  the  charge  of  goods  because  hishoaieni 
full:  yet  he  was  hrld  liahlo  fdr  the  loss,  the  owner  having  stopped  as  a  guett»  and  tki 
goods  heing  stoh-n  during  his  stay.     5  T.  R.  273. — Christian. 

But  the  innkec]H>r  may  hv  tlist^hargf'd  of  this  general  liability  by  the  gnest  takintvpi 
him^^elf  the  eare  of  his  gcHKU,  or,  having  nntieed  circumstances  of  nupicKNi,  ne^cllti 
rxorrise  ordinary  care  in  securing  his  property.    4M.  &S.  306.    Hoik  GL  N.  P.  SML  I 
JWir.  &  A.  59. — CuiTTY. 
334 
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I  ImuI  wine,  whereby  hi«  health  is  injured,  he  may  bring  an  action 
niaater:(i>  tor  although  the  manter  did  not  expreml^  order  the  ser- 
it  to  that  periMjn  in  fmrticular,  yet  hiii  permitting  him  to  draw  and 
.  ia  impliedly  a  general  command. 

une  manner,  whatever  a  Bervant  is  permitted  to  do  in  the  nsoal 
la  boaineM,  is  equivalent  to  a  general  command.  If  1  pay  money  to 
iervant,  the  Imnker  is  answerable  for  it :  if  I  pay  it  to  a  clergyman's 
ian*s  servant,  whose  usual  business  it  is  not  to  receive  money  for  his 
1  he  embeules  it,  I  must  pay  it  over  again.  If  a  steward  lets  a  lease 
without  the  owner's  knowledge,  the  owner  must  stand  to  the  bar- 
lis  is  the  steward's  business.  A  wife,  a  friend,  a  rebtion,  that  ose  to 
siness  for  a  man,  are  auoad  hoc  his  servants ;  and  the  principal  most 
their  conduct :  for  the  bw  implies,  that  they  act  under  a  general 
and  without  such  a  doctrine  as  this  no  mutual  intercourse  between 
uui  could  subsist  with  any  tolerable  convenience.  If  I  usually  deal 
desman  by  myself,  or  constantly  pay  him  ready  money,  I  am  not 
for  what  my  servant  takes  up  upon  trust ;  for  here  is  no  implied  order 
esman  to  trust  my  servant ;  but  if  I  asmdly  send  him  upon  tmst,  or 
on  trust  and  sometimes  with  ready  money,  I  am  answerable  for  all 
I ;  for  the  tnidcHman  cannot  possibly  distinguish  when  he  comes  by 
md  when  upon  his  own  authority. (Ar)** 

(•)  1  BuU.  Ate.  U.  <*iDr.«iid8Uid.4.1^«.4a.   Voy^  Mai. «.  41. 

nenl  rule  of  law,  that  all  ocvntraotii  made  by  a  terrant  within  the  scope  of  his 
ther  expreMi  or  iinplie<i.  bind  the  master :  and  thii  liability  of  the  master  i« 

on  the  int»und  of  the  master  being  paler  famUim,  but  merely  in  retpectof  thu 
iMatM  to  tho  wrrant.  8ee  3  WiU.  341.  2  EUl  Rep.  845.  Gem.  Dig.  tit. 
L  C.  Rac.  Abr.  tit.  MaAter  and  Servant,  3  Eiip.  Kep.  235. 
iculty  u»  exp«rienrc<l  in  practice  in  the  application  of  thb  rule,  on  the  (|uet* 
lat  amountA  to  a  MTvant's  acting  within  the  authority  delegated  to  him.  The 
to  W  attoiiihMi  to  in  tho  deciMon  of  thi«,  t»  to  oonitider  whether  the  servant 
jn<l<'r  tt  Apr,-ui/  or  h  tf^ftmil  authority.  A  Mpecud  agent  or  servant  is  one  who  is 
>  art  t'or  his  iiiai«t<*r  only  in  »ome  itarticiilnr  instance:  his  power  is  limited  anil 
«1.  A  tynn-ai  tM*rvant  or  a;zent  is  one  who  is  expreasly  or  imjiliedly  authoriavct 
T  to  tmiisoct  all  hiA  hiiHine^,  either  universally  or  in  a  particular  department 

hit<«in«*M«.  A  iuiu«ter  is  not  liable  for  any  acts  of  mtpeeiai  agent  or  servant  un- 
itli  the  ohj«N't  of  the  employment,  but  he  is  liable  for  all  the  acts  of  m^fiurni 
rant  within  tlie  M*oi)e  of  his  employment,  and  this  even  though  the  master 
cpre<4<*ly  t'orbi<l<i<4i  the  particular  act  for  which  he  is  sought  to  be  rendertMi 
j«.  if  a  luaMter  cn^ii^*'  a  st^rvant  to  take  care  of  the  goods,  and  the  servant  sell 
flhnir  of  the  goiMls  lieing  totallv  utu*onnected  witn  the  object  for  which  the 
them,  the  tiali'  would  not  bind  tlie  master.  8o  where  the  chaise  of  the  master 
oken  by  the  nt-^lip^noe  of  his  servant,  an<l  the  servant  desired  the  ooach- 

ha«l  Hfver  l>e«*n  em)»loye<l  by  the  master  to  reoair  it.  it  was  held  that  the 
if»t  liable  for  Mirh  re|uiirs.  4  Ksp.  174.  So  when  the  master  is  in  the  habit  of 
r  moni'y  f<»r  arti<*les  turniHh«*d  in  certain  quantities  to  his  family,  if  the  trades- 
t  otUt'T  gfMMls  of  the  luiine  mrt  to  the  servant  upon  credit  without  informing 
if  it.  un<l  the  lAtt4*r  fn^nU  do  not  come  to  the  master's  use,  he  is  not  liable. 

1  Show.  «*;>.  iVake.  N.  P.  C.  47.  5  &p.  76.  But,  on  the  other  hand,  if  a 
DplovtHl  to  sell  a  hort««.  an<I  he  Hells  it  with  a  warranty,  the  master  would  l»e 
»rt-arh  of  the  warniiity.  UHsause  the  act  of  warranty  was  connected  with  the 
iwi  within  the  fico|M*  of  the  servant's  authority,  even  though  he  had  received 
etion*!  not  to  niaki*  the  warrantv.  *See  H  T.  K.  757.  5  Esp.  75.  1  Ckmp.  25H. 
(  B.  k  r,  '^H,  4  I>.  &  K.  i\4H,  S.  C.  15  East.  38.  If  a  servant  usually  buys  for 
n  cre«lit.  and  the  sor\'ant  buys  tome  things  without  the  master's  order,  tho 
be  liable ;  for  the  t radioman  cannot  possibly  distinguish  when  the  servant 
der  for  him  or  not.    Stra.  5U0.    3  Esp.  N.  P.  Kep.  b5, 114.     1  Ebp.  Rep.  350. 

Pmke.  i.\  N.  V.  47. 
L  if  a  {Mirty  a<.*ting  in  the  rapacity  of  a  servant  or  agent  discloses  that  cironm- 

be  known  to  tlie  person  with  whom  he  oontraeted^  such  servant  or  agent  ia 
IT  a  brt*ach  of  the  contract,  (12  Yen.  352.     15  East,  62,  66.    Palsy  Princ.  and 

even  for  a  de«Hntful  warrantv,  (3  P.  Wms.  278,)  if  he  had  authority  fhmi  his 

make  the  contract.  3  P.  \l('ms.  279:  and  see  1  Chit,  on  Pleading,  4  ed.  24. 
aat  or  agent  covenant  under  seal,  or  otherwise  engage  for  the  set  of  another, 

SM 
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"4*1  "I         ^Tf.'i  servant,  lastly,  liyliis  nei;li;^oncv  docs  any  damage  lo  a  Mrai.:,^; 

^     IIh'  inastiT  sliall  ans\wr  Ibv  liis  iio^'loct :  il' a  :siiiitirs  Hoi'vani  laiin.s 

Jm »rsf  whil,'   ho  is    sinning    jiini,  an  action    Jivs  against   the  inaslor,  aii<i  l« 

tliou;_'li  he  di'-crilH'  hiin-rU"  in  tin*  •h-cd  a^  truiiir.ii"tin;i  lor,  and  on  the  lioliali'  •.*(.  tm- 
olh«r  j»ci>nij,  {',  Kast.  14>!. )  <.n'  Ju?  ('untr.'H't  as  it"  lie  wnv  ]ii'inv.'i]iul,  ^Slrai.  *J'J'>.  i  h.  i . 
::iis.  ;;  ii.  ,v  A.  47.  i:  J).  \  K.  ;;u7.  1  R  A  C.  Uio,  s.  C,  1  Uow.  117.  1  .Siiirk.  14.  -J  L*.- 
14li,)  hi-  is  jiorsrnially  liahlo,  and  may  he  sued,  unless  in  tho  o^L«^.»  of  a  servant  (^«intrjkL 
on  Ih'halt'nt'  p)vornniont.  (1  T.  U.  17:2,  ()74.  I  Kiist,  luo.  5<Si2;)  so  if  a  servant  d«Ms4  n 
]iur.sui'  llio  prini'i]»aL's  aiuthority  so  as  to  discliar^re  tho  princijinl,  ho  wiil  be  |H.*r»oD«l 
liahlo,  (1  K;i.  Ai^r.  .'lUS.  ',\  T.  K.  oOl :)  or  whcrc^  ho  a<'ts  under  an  authority  which  he  ku*/ 
tlie  nia-^ter  cannot  givt\  (Cowj*.  oti'i,  oOii :)  so  whero  u  servant  has  been  authorueiMi  by  I 
nia.st«T  to  do  an  act  for  a  tiiird  party,  and  iio  is  put  in  iJOsatoss^ioQ  of  every  thiii^  thaiw 
enable  him  to  complete  it.  and  lie  ne^ilects  so  to  do,  he  will  be  pei'souully  liiible  to  tJ 
third  ]>erson  ;  as  if  a  servant  r(veiv(>s  money  from  his  master  to  pay  A.,  and  exprvtfsl; 
impliedly  en<;a^os  to  i>ay  liim,  tho  latter  may  kuo  him  on  hin  neglect  to  \My  it.  for  tl 
servant  is  eonsidorod  to  hold  it  on  the  partv's  uceount.  14  Kast,  51H).  2  Koll.  Ki^p.  41 
1  B.  &  A.  30.  1  J.  B.  M(x>ro,  74.  li  I'rit-e,  5i<.  10  Vesev,  443.  5  Ei*p.  247.  4  Taunl.i 
1  Stark.  1*23,  143,  l'>(),  372.  1  II.  Bla.  21S.  But  if  the  third  ]>arty  by  h»  conduct  lOuy 
he  <loeH  not  (M»nsider  the  servant  as  holding  the  money  on  his  account,  the  agent  will 
disehar;ro<l  on  ]iroperly  a]»propriating  the  money  to  other  pur]>aMes  l>eforo  lie  \a  call 
tipon  a;;ain  hy  the  third  jiarty  to  pay  it  over.  Holt.  N.  1*.  372.  There  U  a  uuX^r 
di>4tin('tion  l)Otweon  an  aetion  a^tiinst  a  servant  for  the  recovery  of  damagf^  for  the  no 
)>erformiinc4»  nf  tlie  contract,  and  an  action  to  recov<?r  back  a  sj>ecitic  mudi  of  mon 
rtM'eived  by  him ;  for  when  a  contract  has  been  resoindeil,  or  a  jK'rson  hsin  receir 
money  as  servant  of  another  who  had  no  right  thereto,  and  has  not  paid  it  over,  i 
action  may  be  sustained  agiiinst  tho  servant  to  recover  the  money;  and  the  m«*Tr  pAM 
of  su<'h  money  in  account  with  his  master,  or  making  a  rest  without  any  new  cm 
given  to  him,  fresh  bills  accepted,  or  further  sums  advanced  to  the  master  in  cou-'^equen 
of  it,  is  not  e<iuivalcnt  to  the  ]>ayment  of  the  money  to  the  princi[>ul,  (3  M.  A  S.  344.  Co 
jM»r.  r>r>.'>.  Stra.  Asn-,)  but  in  genend,  if  tho  money  be  piiid  over  before  notice  toreti 
it,  the  servant  is  not  liable,  (f'owp.  505.  BuiT.  i'Xi.  Loi-d  Itavni.  121U.  4T.  B.&S 
Stra.  4Sn.  Bui.  N.  P.  133.  10  Mod.  23.  2  Esji.  Rep.  5U7.  5  J.  B."  Moore,  105.  «Tmi 
737.)  unless  Ills  ri>ceipt  of  tlie  money  was  obviously  illitgal.  or  his  authority  whoUjToi 
(I  Camp.  :VMk  504.  3  K-^p.  Kejr.  153.  1  Stra.  4i>0.  Cowp'.  O'J.  1  Tauut.  3oy ;)  where  n 
Sims  reri>ivi'd  money  for  the  ex]>re>s  ]iur]ia''c  of  taking  up  a  bill  of  exchange  two  oi 
after  it  became  due,  and,  upon  tendering  it  to  the  holders  and  demanding  the  biU.& 
tliat  they  liave  sent  it  back  proteste«l  for  non-acceptance  to  the  persons  who  endontd 
to  them,  it  wa**  held  that  such  persons,  liaving  received  fre«h  onlers  not  to  jiay  the  bi 
were  not  liable  to  an  a(^tion  by  the  holders  for  money  had  and  received,  when  uponti 
liill's  being  i»n)cured  and  tendered  to  them  they  refustsl  to  jKiy  the  money.  1  J. 
Moore.  74,  and  14  l-^ist,  5S2,  6*.»n.  A  i»ei-son  who  as  a  banker  receives  money  from  A. 
be  paid  to  B.  anrl  to  other  difterent  j)ersons.  cannot  in  general  l»e  sued  by  B.  for  hisshci 
(1  Marsh.  Hep.  132:)  an<l  an  action  diK\s  not  lie  against  a  mere  collector.  triMtee. 
receiver,  fi^r  tlie  jmrpose  of  trying  a  right  in  t)ie  prininpai,  even  though  he  has  not  pi 
oviT  tlie  monrv.  4  Burr.  1*.)S5.  Talev,  2t)l,  and  cji>es  there  cited.  1  Selw.  N.  F.  3f 
IX.  1  (':imp.  3l»0.  1  Marsli.  132.  Ilo'lt.  C.  N.  P.  041.  An  auctioneer  and  stakebokk 
who  are  con><i<lered  as  trustees  for  l»oth  parties,  are  bmind  to  retain  the  money  till  oi 
of  them  be  clearly  entitle<l  to  receive  it ;  and  if  he  un<luly  pay  it  over  to  either  }iarty  B 
entitle<i  to  it.  he  will  be  liable  to  repay  the  de|K)sit  or  stake,  it  Burr.  2tl39.  But  in 
late  case  it  has  been  lield.  that  whilst  tlie  stake  remains  in  the  hands  of  the  stfakeboldfl 
either  jurty  may  recover  back  from  him  his  share  of  the  dei)osit.     7  Price,  54. 

Servants  of  g(»vernnient  are  not  in  general  ])orsonnlIy  liable,  and  an  officer  appoinli 
by  government  avowedly  treating  as  an  agent  for  tlie  jaiblic  is  not  liable  to  be  m 
up>  n  any  rniitr.ict  made  by  him  in  that  capacity,  whether  under  seal  or  br  parol,  luk 
he  make  sin  ab-^ohito  and  un<iualititNl  undertaking  to  be  personally  rei»poiisi\>le.  ^1  T.Bi 
172,  r.74.  1  K-ist.  135.  3  B.  ^t  A.  47.  2  J.  B.  Moore,  02*,)  and  unleas  the  public  moa 
aetually  pn<>es  through  his  hands  or  that  of  his  agent,  for  the  purpooo.  or  with  theiBtci 
th  It  it  slioiild  b<>  applied  to  the  fultilment  of  his  fiduciary  undertakings,  he  is  nol  pi 
sonally  liabl.-.  :\  K  S:  B.  275.  3  Meriv.  758.  1  East,  135,  5K3.  Tho  Bask  of  Englii 
:iri>  the  servants  of  the  ])ublio.  and  liable  as  a  private  servant  for  any  breach  oCdnl 
1  U.  \-  M.  52.    2  Hingham.  :VX\. 

In  siinte  eascw  where  there  is  no  resi)onsiblc  or  apparent  principal  to  reeort  tQ,ti 
Mgeiit  will  {><•  liable:  as  where  the  commissioners  of  a  navigation  Bd  entered  intoi 
aifreenKiit  with  the  engineer  they  were  held  liable,  (Pal.  251.  1  Bro.  Ch.  Bep^  V 
Ilardr.  2n') :)  :inii  commissioners  of  highways  are  i)ersonaUy  liable  for  work  tlMM 
though  the  surveyor  is  not»  ^1  Bla.  Kej).  070.    Amb.  770;)  and  in  aoiiM  OMea  the  a|i 

■I  ■■  «■ 
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i-t  ill.'  '-♦•nant."  Uut  in  thi'se  cases  the  damaire  must  l>c  done,  while  he  w 
ii\  «  Mij'!'«>«-«I  ill  the  inasliT'^  M*r\'i(v  ;  otlierwiM*  the  servant  hhall  anr^wor 
i«  •iuii  mi^lM-havioiir.  Tjion  this  |irinei|>h%  hy  the  common  hiw.i/iil'a 
i.t  k<  |>t  hio  ni:i'-iir'H  tin*  iie;rli:;entlv.  m»  that  hi**  nei;^hl»oiir'H  Iioum*  wan 
•"i  'I'twii  ilnTi-Wy,  an  a''tii»n  hiy  ai^aiii-^l  tli«'  ina-^tiT;  hreause  his  ne;xlii^enee 
iiitil  in  hi-  Tr\ne:  oihfr\\i>e,  it' the  Hervanl.  ;;oiii:X  aloii^j  tl»e  f»treet  with  a 
.  hy  iit'i;li:jen«i'  mIn  lire  to  a  h<»iiM';  for  then*  he  is  not  in  his  ina-it^T'H 
"ll;»tf  MTvirr;  aiid  iniiM  hi Misvlt' answer  tin*  <hiiiia^e  jvrsonally.  Hut  n<»w 
**ntiii<'n  hiw  i<».  in  the  tWrmcr  caMs  alteivd  hy  •statute  0  Anne,  e.  .*>.  whieh 
ii«  that  ii<»  artii>n  hhall  he  maintaiiieii  ai^in>t  any,  in  whose  hniisi*  or 
Ut  any  tire  shall  atridrntally  he:^in  :  tor  tlieir  own  loss  is  siitliriont  |>iinish- 
lor  th<'ir  i»wn  nr  their  servant's  caivlessiiesn.  Hut  it*  hueh  tin*  hap|>enH 
itrh  ne::li;ji'nri'  ot*  any  Hi-rvant,  who^o  h>ss  is  eomnionly  vei^*  little,  niieh 
lit  hhall  forfeit  liK.!/.,  to  l»i*  distrihiited  ainon<;  the  HutTcn^rH;  and  in  default 
.yment  shall  he  c'ommitte<l  to  Homo  workhouse,  and  there  kept  to  hard 
r  for  eiirhteen  mt>nths.(m)'*  A  master  is,  lastly,  ehar^eahle  if  any  of  hi« 
y  luyrth  or  i-:i>teth  any  thin;^  out  of  his  hous4>  into  the  Htrei^t  or  eommon 
ray.  to  the  dama^^e  of  any  indivitiual.  <»r  the  eommon  nuisance  of  hut 
ktvH  lioixo  iKH»|ile:(n )  for  the  master  hath  the  Hiip4*rintondencc  and  charge 
I  Uii*  hoii!i<*liold.  And  this  also  a^ri^'es  with  the  civil  law;(o)  which  hfddH 
the  fhihr  tttniilias,  in  thus  and  similar  cases,  **  ob  niterihus  culpam  tendur,  sive 


•y**  Waa.  r  M.  WM  lirmnd  In  pny  duaMf  V*  tlif>  mtdhwrni  iir.  If  ha  wm  aul 

^«  •  ■.lu^iix  prmn^plr.  Iiy  thf  \%m  of  tli*  Iwi'Ita      alV  |.i  |mt.  w^  !■■  fuIT'T  m cofpufl  ptini»hiii»uL 


••an  U»  Mi«-ii.  ;iJ»  wli«»ro  u  wlh»r  rlnM>*os  to  irivo  n  dUtinft  en»<lit  to  a  ii«»rwin  known 
n  to  \-^  u4-tirv  us  a^*'nt  for  anoth«'r.  (l'»  Kii^t.  t'»*J:)  and  ii  !«ul>-Agoni  cannot  huu  Ui« 
'i\mX  with  whi»ni  h«*  luul  no  privity,     fi  Taunt.  147.    1  Marsh.  5iNK — (.*uiTTr. 
h*-  Iatt*T  part  of  this  {x^rtition  siN'iim  quo-itionahU* ;  fur  how  vnn  it  )m*  m  just itifat inn 

•  •«  r.  .-ifit.  Ill  an  mtifiii  hron^'ht  u>:ain<it  him  hy  a  stniii;:iT,  that  thi*  injury  was  mis- 
i  III  I  ••ii-*'<)u»'iit't'  i»f  hi'i  iif^hp*nt  }»iTtorin:iii(-f  at'  thf  l.iwtul  orders  of  lii>  ni:p*ti'r7  In 
I.  Ahr.  '.'■'•.  it  i-  -aid  tltat  if  tho  M'rvant  ot  a  tav<*ni  sfll  tutd  wine  knowiiicly.  no 
n  !:•-«  u^airiot  hiin.  fi>r  h*'  only  diii  it  as  Movant.  Hut  thi<«  set*nis  (*rrtainl>  n^t  to 
\'.*-i  "li  :  t'vr.  .1*  thi-*  CM-**'  is  |iiit.  th«»  art  of  th«'  s.-rv^nt  i*  a  wilful  wron^.  whji-h  no 

•  of  h>  iu.i-i:»T  Will  jii-iify  hiiu  in  t't>niinittin^.  It  i-*  «-hMr  that  th*-  n«*;;lii!**nt  •*frvant 
I'!-  t*»  h>  rii.i-;*T  fi>r  tho  4lania::i*'>  \ihii'ii  th<>  n)a>tt>r  may  hav«*  paid  in  an  aotif»n 
rh!  njtiii-t  A".  I«tr  thf«'i»n*#H|u«'nri*»*iif  hi*  ni'irlijrni*** :  and  it  would  U*  extraordinarr 

•iii.f.-r  o  -<u[>|  ii^fil  (Muuniand'*  wtTf  a  ju^titii-ation  ;ij«  against  third  piTMins  and  not 
1-:  i.Liii-.it.— <  '•»!  KKtiM^K. 

'•  e-  ii»-r.»l  I  I'M  mill'  i"  alHi>  f^iuuil  1  K«»ll.  Ahr.  0'»,  Imt  no  confirmation  apj'oars  in  the 
'n  ^-t-'k-.  T'lat  i-.i""*  wimjM  lii>  :i;:,tin«t  tin*  nia-»tiT  i-*  undouhte*!.  iintl  tliat  th«* 
T  w..,ti<l  Im>  tiititltti  til  rfi'ii\i*r  thi*  •Inna^rf*  )iaid  hy  him  against  his  ^en'ant  is  also 
..*•'•■  1 .  h"t:  tii'T.'  i-  h—  rt*a-on  \'**r  <h-n\ini:  tin-  i>riiiiarv  liahilitv  of  th«*  «*cr\"ant  for 
J  •-•:••  :.  -itv iri  uity  iif  u«'t:i«n  wmiM  tln*i»hy  Im*  avojih'd.     The  ^rtmnil  of  pn*- 

•  i  »•    ri  ;:*J  i!it>  ♦■!  th»'  ^iTViint  mitflit  U-  thi-.  n.iTii«-ly.  that  hi'tw«»i»n  ihf  !*tninp*r  and 

-r%.4r:t  tiit'rt-  wa*  it >ntrai-t,  ••xprf^**  or  inipli»-<l.  to  |'«*rf<»rm  th«*  work  skiltully.  hut 

*•  f I  :)•'■  rit.i-'-T  mid  him  thtTi'  %va«.     I'hi-  \ii*w  <>f  thf  oii<">ti'>n  n)ii:ht.  {H^rlia|iK«  o)»- 

.ri  -.-m.' •!■  ,:r«»'  tl.fd'Mil-t  ♦•xpn-x-t**!  hy  a  jinlii  itnis  «-d  it  or  i  if  tin*  Commentaries. 
1    H.  J-    t'd.  \«M.  i.  <""hTidp''- «*ihtii'n. — rnirrv. 
<•-(<•  li-^l   h\    >;.tt.   n  <MMi.   MI.,  whi«h   rt'-«-na<'tt'd   thf  jriwi^ion  fouml  in  stat.  6 

--'*II'TT\ 

i  n.4-r. :  ;-  Imi  !••  !•»  )•••  -in-ii  f.ir  tin*  iiijiiri''^  ••ri'a-iMni'l  hy  th«»  n«»j!hM't  or  unskilful- 
i.f  ;».-  ••  r\.Oi!  v\hil-t  in  thf  i-nurst-  i»f  hi-s  •  Tn|'l"ynjfnt.  thiMi^rh  thf  a«*t  wa*  ohviitii^lv 
>M*  itjd  .ij»  r.-t  th«'  oia-'ifr'-  nm-fnl  :  a-  f.-i  fraud,  di-.-fit.  ^r  roiv  oih»»r  tvr,ii:.jtul  aoi. 
k.  .  •  •.  iV.  .».!..  i:.;.  1  Stra.  r..'..;.  h..ll.  Ahr.  •.•'►.  I.  hV  I  Vli-^x.  Ph;.  'J  II.  Pla.  44-J. 
■.-.  .1  ..  -  I'.ia.  Ifip.  *l'»;  ""fd  vi«l.  i^Mn.  I>ii:.  tit.  A«'li««:i  "U  thf  ens*-  tor  •hM-fit.  M.  A 
r-r  :•  ii.ihl.-  Iir  th«'  -iTVant'-  nfi!lii:fnt  ih'i\iii'j  *A'  a  »'arri.ii!«»  or  naviiratin:;  a  -hii*.  ll 
h*''.  "r  fi»r  .1  hU  1  in-frt'il  in  a  iifW«|>a|i«  r  i>f  whifh  tii«' dfh'iidant  w.i«.  a  cnivrifti^r. 
k  V.  ♦''•*.  ri»«'  ma-'lt-r  i"  aU'»  liahh*  n'»t  nnlv  fi»r  tin*  aft-*  nf  tho«*f  innnodi.ii«ly  eni- 
-1  *  %•  l..m.  hilt  fViii  fur  till*  art  i»f  a  -uh-:j;:fnt,  hi»wi'V»'r  n'm«"»ti'.  if  r»innni!tiH|  in  the 
1^  ..f  hi"  *»-ni««".  I  II.  A  1*.  4tM.  ti  T.  K.  Ml:!  an' I  a  i'lTf^oratf  t*onipany  an*  liahh*  to 
»*-i  f'»r  thf  wr«»n»jful  a«*t  of  tht'ir  s«»rvant-«.  ■  .'• '  ainj».  4''''. :)  wli^n  not.  ^^^»  4  M.  A  S.  27. 
b^  «n'ngful  or  unlawful  acts  niu^ft  he  ii^mmittiMJ  in  th«>  eoun»e  of  the  «er%-ant'ii 
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"  I'M  "1         *^^'i  s(n-:nit,  Ijistly,  l>y  his  neufli^cnco  does  any  damage  to  a  Mraiii; 

-I     tlir  iiiasttT  shall  aiisNwr  I'ur  his  iio;^U*el :  il' a  siiiiith's  hci-vaiit  laiiiw 

ImrsL'  wliih'  ho  i-^    slioiiii;^   Iiiiii,  an  action    iios  against   the  niusU'r,  aii>l  i 

though  hr 'Ifxrilii'  liini-:«.'lt'  in  th<*  ih'vd  us  cuntr.i«'lin^  lor.  uud  on  the  bi'halt'  of.  ^u 
wlhrr  i»i'i«'i»n.  I'l  Ktst.  ]l>.j  nr  lit^  coiitr.ii't  as  it'  Iw  wi-iv  {»rini.-iiiul,  ^Stm.  yjO.  1  B.  & 
:U\s.  ;;  n.  \  A.  47.  L  D.  .t  K.  :jo7.  l  Ji.  &  C.  Hin.  S.  C.  1  Ginv.  117.  1  Si^irk.  14.  iI  Li 
14-.)  ill*  is  jit'i'siiiiiilly  hahlii.  and  may  he  sued,  unlf.<i.s  in  the  i'um^  of  u  ^)0^vaut  coutriii-l; 
on  bidialior  •:<»Vi*rnmont,  (I  T.  II.  172,  <i74.  1  Kast,  135,  5.S:i:)  .so  if  a  seivunt  diwa  i 
jiui'suo  tlio  |.rinciiiaLV  authority  .so  tu4  to  discharge  tho  prindiKil,  he  will  Y)e  |H.*n<ona 
liabk*,  ( I  K^.  Ahr.  I'M^.  .'*  T.  K.  otil :;  or  whore  he  acts  under  an  authority  which  lie  kiio 
the  nuHter  cannot  give,  (Cowp.  oho,  r>Oi> ;)  so  where  u  kervunt  huj8  be<Mi  authoriztnl  hy  J 
niiister  to  do  an  art  for  a  third  party,  and  ho  is  put  in  IH>.ssc^sion  of  ever}'  thiii^  that  i 
oiia)>]e  liini  to  eonipiete  it,  aiul  Jio  nogh-ets  so  to  do,  he  will  be  ]>ei*sonully  liable  to  t 
third  ])<M>on  ;  as  if  a  S4*rvant  rei^eives  money  from  his  master  to  i>ay  A.,  and  ezpreuly 
im])liedly  engages  to  pay  him,  the  latter  may  sue  Iiim  on  his  neglect  to  luiy  it.  for  I 
Horvant  is  considered  to  hold  it  on  the  party's  account.  14  Eoiit,  51H}.  2  Koll.  Kep.  4 
1  B.  &  A.  ;tii.  1  J.  B.  Moore,  74.  :i  Price,  5.S.  10  Ve.sey,  443.  5  E«p.  247.  4  Taunt. : 
1  Stark.  rj:i,  143,  150,  372.  1  11.  Bla.  21.S.  But  if  the  third  i>arty  by  his  conduct  «ho 
ho  doe^i  not  consider  the  servant  as  holding  the  money  ou  IiLs  aci-ount,  the  agent  will 
dis<*}iar;;eil  on  properly  ap]>ropriating  the  money  to  other  i>urpO(»od  before  he  i*  (uU 
u])on  a;:iiin  by  the  tliird  ]»arty  to  pay  it  over.  Holt.  N.  1*.  372.  There  is  a  mater 
distinction  between  an  ai^tion  again.st  a  servant  for  the  recovery  of  daniagea  for  the  lu 
performance  of  the  contract,  and  an  action  to  recover  back  a  Hi>eciHc  Kum  of  mon 
received  by  liim ;  for  when  a  contract  has  been  rcscinde*!,  or  a  |K^riw>n  hati  pweir 
money  as  servant  of  another  who  had  no  right  th«*reto,  and  has  not  paid  it  over, 
action  may  be  susUiined  against  the  ciorvant  to  re<;over  the  money ;  and  the  mere  paM 
o\'  ."^uch  money  in  account  with  his  nuister,  or  making  a  rest  without  any  new  era 
given  to  him.  fresh  bills  accepted,  x)r  further  sums  advanced  to  the  master  in  cousequea 
of  it,  is  not  e<|uivalent  to  the  ]>ayment  of  the  money  to  the  princiiml,  (3  M.  &  S.344.  Co 
i»er,  Mi}.  St ra.  4.^);)  but  in  general,  if  the  money  be  paiil  over  before  notice  toreti 
It.  the  «rvani  is  not  liable,  (Cowp.  605.  Burr,  il»^0.  Lord  liayni.  121U.  4T.  B.5i 
Stra.  4^!().  Bui.  N.  P.  133.  10  Mod.  23.  2  Ksp.  Kep.  5U7.  5  J.  B."  3Ioore,  105.  li  Tan 
737.)  unless  liis  receipt  of  tlio  money  was  obviously  illitgal,  or  hia  authority  wholly  TOJ 
(1  Camj..  :VM\,  504.  3  Esp.  Hop,  153.  1  Stra.  4Hi).  Cowp'.  Oy.  1  Taunt.  3olJ;)  when  n 
sc)ns  nrci>ive«i  money  for  the  expre.<s  purpa^e  of  taking  up  a  bill  of  exchange  two  oi 
after  it  bofiime  due,  and,  u)K>n  tendering  it  to  the  h(»l<iers  and  demanding  the  bilLii 
that  they  li.-ivo  sent  it  back  ja-otested  lor  non-acceptance  to  the  ]>ersons  who  ondoncd 
to  them,  it  was  held  that  sueh  persons,  having  received  fresh  onlers  not  to  |Miy  tha  bi 
were  not  liable  to  an  action  by  the  holders  for  money  had  and  rc^ceived,  when  uponti 
bill's  l»ein.:»  procun'd  and  tendered  to  them  they  refustnl  to  jKiy  the  money.  I  J. 
Moore.  74.  and  14  >^ist,  582,  51H).  A  person  who  ik«  a  banker  receive::!  money  from  A. 
be  paid  to  B.  and  to  other  different  pei-si-ms,  cannot  in  general  be  Hued  by  B.  for  hii«lMi 
(1  Marsh.  1{ep.  132;)  and  an  action  does  not  lie  against  a  mere  collector,  tnwtce, 
rc^tM'iver,  for  tlie  jiurpose  of  trying  a  right  in  tlie  princijial,  even  though  he  haa  not  pi 
over  the  monev.  4  Burr.  19^5.  Palev,  2<)1,  an<l  cjises  there  cited.  1  Selw.  K.  P.  3fl 
7S.  1  c\im)».  31m;.  1  Marsli.  132.  Il(»It.  C.  N.  P.  041.  An  auctioneer  and  atakeboUi 
wlio  are  considered  as  trustees  for  both  )mrties,  are  l^ound  to  retain  the  money  till  oi 
of  them  be  «'!early  entitled  to  receive  it ;  and  if  ho  unduly  i>ay  it  over  to  either  fauty  I 
entitled  to  it.  he  will  be  liable  to  repay  the  doiK)sit  or  stake.  5  Burr.  2tV39.  Bat  ia 
late  case  it  has  been  held,  that  whilst  the  stake  remains  in  the  hands  of  the  atakehoUfl 
either  party  may  recover  back  from  him  his  share  of  the  deiMk^it.     7  Price,  54. 

Servants  of  government  are  not  in  general  ]>ersonally  liable,  and  an  oflicer  appoiDli 
by  government  avowedly  treating  as  an  agent  for  the  ]»ublio  ia  not  liable  to  be  w 
up  n  any  eontraet  ma<Ie  l»y  him  in  that  capacity,  whether  under  seal  or  Iw  paroLuk 
he  make  an  nb-ohite  and  nn<pialiHiMl  undertaking  to  bo  personally  reaponaible,  (1 T.  Si 
172,  (i74.  1  K:\>\.  i;;5.  3  B.  tV  A.  47.  2  .1.  B.  Moore.  027,)  and  unleaa  the  pubhc  mom 
actually  pa>i>e>  through  his  hands  or  that  of  his  agent,  for  the  purpose,  or  with  theinta 
that  it  should  bo  a))]>lied  to  the  fulfilment  of  his  tiduciar}*  undertakinga,  he  ia  BOC  pi 
sonally  liable.  3  B.  .^-  B.  275.  3  Meriv.  758.  I  £a«t,  135,  583.  The  Bank  of  En^ 
are  the  servants  of  the  ]>ublic,  and  liable  as  a  private  ^orvant  for  any  braachoCda^ 
1  K.  &  M.  52.    2  Bingham,  31«3. 

In  sonn*  cases  where  there  is  no  re.si)onsiblo  or  apjiarent  principal  to  reaort  liNd 
agent  will  be  lialile;  as  where  the  commissioners  of  a  navigation  act  entered  inloi 
aLM-ei>m4>nt  with  the  engineer  they  were  liold  liable,  (Pal.  251.  1  Bro.  Ch.  Bep^  M 
llardr.  ^Hf) ;)  nnd  <'ommi>si(mers  of  highways  are  ]^rsonaUy  liable  for  work  tki 
though  the  hurv4>yor  in  not,  (1  Bla.  Rep.  070.    Amb.  770;)  and  in  aoBM  oaaea  the 
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i*f  tin-  -I  rvant.'"  Rul  in  tlu*si»  casos  tlio  flamnir^  mtist  l>e  ilonc,  wlnlo  he  18 
kiiv  I  •ii|>!<i\t-il  ill  ihf  iikur^trr';*  MTvicf  ;  f»ilii*rwi"»r  iho  siTvanl  hliall  Jinswor 
.  «  own  iiii^lM-liavioiir.  Tjioii  this  |»ri]ici|ili*.  hy  the  ('f>Miiiion  hi\v,i/f  it' a 
.1.1  k<  !•!  hj-  iiiu-i*!'!*  fir^  »M':xlii;i'iitlv.  ^u  tliat  hi-*  n<i:;hhoiir'H  hniiM'  was* 
'■•i  'l-iwii  liiiTrhv.  :iti  ;i»-lloii  hiv  Jiir.'iiii-il  th«*  Tiiii'«ti*r;  iMTuiim*  his  n»':r|i;r,.m.,. 
*'iif'<i  in  hi-  MTvirt*:  othrrwiM*.  it'lho  M*n:nil,  Lr'»iN:X  ahni;;  the  htn'rt  with  a 
I.  hy  ni'::li:rtMp«'  s«tN  fiiv  ti»  a  hoiiM';  fl»r  then*  he  is  not  in  his  ni:i*«ter*H 
''li.tTi'  M'l'vii-i-;  and  must  himself  answrr  tlic  <hirria:^e  prrsonalty.  Hut  now 
-••mmi*n  hiw  i>,  in  tht*  tornier  cum*,  altered  hy  -talute  it  Anne,  e.  o,  which 
n«*  that  w*  at'iiiui  hliall  he  niaiiitaineil  ai^ainst  any,  in  whose  house  or 
kU-r  any  tire  >hal!  a<'eidi*ntally  he;^in  :  tor  their  own  loss  is  hutlicient  punish- 
tor  I  heir  own  or  their  mrrvant's  eareh'^snes^i.  Hut  it'  Kuch  tin*  hai»]K*nM 
i:;h  iietrlim'n<'f  of  any  nervant,  whose  loss  is  eonunonly  very  little,  niieh 
int  hhall  iMrtVit  lUO/.,  to  Ik*  distrihuted  amon;^  the  sutferent;  and  in  default 
lyinent  shall  he  eominitti*<l  to  Home  workhouse,  and  there  kept  to  hard 
ir  fur  I'i^rhtren  nionths.dii)'"  A  ina>ter  is,  lastly,  eliar^-ahle  if  any  of  \\w 
V  lavi'lh  or  I'listeth  any  thin*;  out  of  his  liouse  into  tho  Htn*et  or  eominon 
•ray.  to  the  dama<;e  of  any  indiyiduah  or  the  eonunon  nuisance  of  hid 
i«tys  lieire  |K*o|ile :( /i)  for  the  master  hath  tho  Hup«»rinlondence  and  charge 
I  [li.-t  hoUM*ht»M.  And  this  also  atrri't's  with  the  eiyil  law;(o)  whirh  hohiN 
ilie  /Nf/fT  f,  I  mi  lit  I  ft,  in  this  and  similar  cases,  ••  ub  alt*:rivui  culpam  tcndur,  five 


•y'9  Wis.  r  M.  wnfl  iMiand  tii  jmy  iliiaMf  t>  thi*  nufrr^n:  «4'.  if  Im  «w  aul 

;■  M  •  ■.mil-/  itrtoriiAr,  liy  th«>  liv  r€  lh«*  tw«-lvn      Bl-k  !•■  p'V.  w.«a  i-i  -uiT-r  a rurpjr«l  imbwhiucuL 
I  l.*m^.  «  1^  ri»«o  hy  wiii.«r  ur|elip'i»-«'  iin}  fln*  l^'icm         (*  .>•■>'«  Mix  t*.  41. 

(•.  F'.'v.X  1.    III/-1.4.&.  I. 


i'An  1«*  «u«*ii.  an  wh«*rp  a  M^lh^r  rhoo«.t>s  to  iriveji  dl-tinct  er'^lit  to  »  |i«*r«in  known 
II  Co  (•••  :i«  tin;:  If*  iip-nt  tor  iiii(>th**r.  ( l'»  Fli^t.  dj  :|  nn«l  a  Hul>-a>!«^nt  eannot  sue  the 
ifi^  wiih  wrhitm  hi*  hud  no  privity.     t'>  Taunt.  147.     I  Mar^h.  5iN>. — C'uittv. 
h>-  l%rt«T  p.irt  of  iU'iH  |HV4itinii  tiN'niM  f|u«»<iCi(inti)>lt* ;  fur  how  ran  it  Ih*  a  ,ju<tith*Htinn 

•  •»  rv.int.  in  an  .'it-ti<<n  )*rr>n^lit  »i:»in-!  him  \t\  a  Ntran^i-r.  that  th«'  injury  wan  i^us- 
I  ,u  '■■in-i'ijUfiu'f  of  hU  ni'^zliifi'Ut  iMTforni;in«f  of  ilif  l.iwful  ord«TH  of  hi.-  ni:i-ti'r?  In 
!.  A(*r.  '.*'•.  it  i"  «ai<l  that  if  tin*  servant  ot  a  ta%'rrn  ^«•U  liatl  wint'  knowincly.  no 
1  i>*«  ;ix:iiii-t  liini.  for  h«*  only  diii  it  a-*  MTvant.  Hut  tlii^  >e(Mn<  t'i>riainl>  not  to 
;ii-«l  'ii  .  t«»r.  ;j*  Thi-  r.i-i»  im  |iiit.  ih»»  ml  of  th«'  -''rviint  i-i  A  wilful  wnHi^.  wliii'h  no 

of  L.-  iM.k.«;<r  nill  in^tify  him  in  foniiiiittinir.  It  i<  t-li'.ir  that  th*'  n*'::li;!i'nt  -iTvant 
•!••  ?.»  h-  ni.i-tt-r  l«»r  tlio  iIam.i:*«-3  \ihi«'h  th«'  ma-t»'r  may  liav**  i»:iid  in  an  ai^tiftn 
:*r  >kk:iiri-r  >■■"  f<»r  th »n'»»»i|U«*ni'»'^of  hi- ni':;;ii:rn»*«^ ;  nw\  it  wonld  Im*  rxtniordinarr 

:ii-.«!«  r  -  -uj'f  '»*»m|  itiiumand.*t  wiTf  a  ju^tifir.ition  ;ii«  a;!;iiii<t  thinl  jaTMins  and  not 
-:  {.  II. "-ll".—* '«•! r.iMiNiK. 

•  *:•  fj'T.il  iI-K  triiK'  i«  aNo  fi>nnd  1  iJull.  Ahr.  '.»•'».  hut  no  (SHifirmation  ai»iH»ar«  in  the 
TV.  '--.'^-.  I'll. It  iM-i-  wo'iM  lit-  ji^r.iin-t  thi-  m:i«tiT  i-*  undiiuhti»«i.  and  that  tho 
-r  w»uld  I-'  •■nn:l»-l  !•»  ifi"i»vfr  th»'  tliTn.ij;,..*  ]t.iid  hy  hint  apiin>*t  his  non'anl  is  al**o 
■**■■. -i     J  :i!  tJi'-rf  i-  I.—*  n*;»^nii  fur  d«-n\lni:  tin*  priinarv  liahilitv  of  tin*  >»TV:ml  for 

•  •  ■  •  •  ..  "in'"  ''ir*  niiy  of  a'tion  wmdil  tlifii-hy  ht*  avnidi'd.  Tlie  frround  of  \*r*^ 
■i  r    *.  !..it>i::t\  ••*  th«*  "i-rv.iiii  mi^rlit  Im*  t)ii«.  nannlv.  th:it  lM>tw«^t*n  tin*  '•tnimn^r  and 

•  r.  kill  T:i»-r«  w.i-  no  fintr.nt.  «*x|irt-i««  or  im]ilit*<l,  to  ]f»rf<»rni  I  lit*  work  «k;lfully.  hui 
—  :i  :!.•■  !;!»-•. T  ;!ntl  him  t!i«*n*  wn''.     Thi<  ^  ii*w  f\'  thf  iiui'<<tioii  iiiicht.  ji#'rha|is.  i>l>- 

.T:  -"•!.*  -I -.T'-f  thf  ildiiht  fxiir**"-!"!  hy  :i  jn>li<  iouo  ♦■djinr  of  tin*  Ct»nimiMitaric*si. 
I    U   J     1 '.  1.  \'»1.  i. ''•»h'ridj«''- ffliti.oi. — t'niriv. 
<-f*-  '."\   h.    -i.it.   \\  <!•'•».   111.,  whiih   r»-i-nait»*d  tin-  jrovi-ion  fi»und  in  st^it.  6 

-    '*H'TTV. 

V  T'.4-''  r  .-  \i.i\  !•■  ?••  ht-  <>ii>il  fur  flu*  iiijuri*'*  •»ri*:i-'i'iiii'd  hy  tin*  nt'jrhvt  or  un'^kilfuh 

•  •!  r..*  •>•  :-.  .ii.r  uh:l-t  in  titi*  t-our'*i-  ot  hi-  •-!ii)>l<iym«*iit,  thou;:h  th**  iu't  u:i<i  nhvinn-lT 

•M-  if.  1  :ij.  ri-:  \\i'-  ni.i-t«T'-  rtm-^-iit  :  si-  t«'r  fraud.  'h'-iMl.  or  :tnv  oihi»r  tv»-tii;-_'f«il  ai*t. 

W   :-.    It...  .! ...  17  :.    1  .^ira.  i.*.::.    K..11.  Ahr.  •♦■'►.  I.  IV    I  h:.-t.  !<»«*..   "J  M.  lila.  W2. 

■\*     1  .     'J  I'la.  li»|».  -!*»;  -•••I  vjih  <'oin.  Pi-j.  tit.  .Xi'ii^Mi  ••n  tht*  i':l*»*  li>r  •! if.  M,    A 

•  r  :-  i:.ii  l.*  1- -r  tlif  ■.«*rv;int'*  riftrlii^fiii  drivini*  of  :i  r:irri.4i:r  •>r  !i:ivii!.itinL'  a  -hij».  il 
.  l"'.  '-r  t'»r  ,i  h>H  1  in'<tTt«-d  in  a  riiw-pajur  i»f  whirli  tht*  diffuditnt  w.i"  :i  i'r««i'rii*ior. 
k  V.  !"•.».  V'uf  m:i*'l»'r  i-  :iNi»  liahh*  not  mdv  for  tho  sn-t-*  of  tho*.*  imnifdi.ii*  ly  i^m- 
»«1  *v  li  in.  hrit  cVfii  ffir  fhi*  art  of  ;i  -nh-ti^ri'iit,  howi'V«»r  ri-niotf,  if  rf>mmi*t4*d  in  the 
*^  •  f  h.-  ■•  rvi*»'.  1  H.  A  V,  In  I.  <;  T.  It.  Ill  :.  and  »  «'i.r|ior:it"  4*<imi^iny  an*  1.  »hh*  to 
k*l  (..f  ih«'  Mn>ntff(il  H«'t  of  th#»ir  s«*rvaiit-,  (.1  <  ani]*.  -I'V; ;)  wlit-n  not,  *#•••  4  M.  A  S.  27. 
ih»-  wn<n(;ful  «>r  unlawful  act*  muj<t  hv  i.-i>nmiitt4'il  in  tho  eounu*  of  the  Mfrvant'ii 
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4^.00-1        *^^<^  n^^y  observe,  that  in  all  the  cases  here  put,  the  master  niavbe 

"J     frequently  a  loser  hy  the  trust  reposeii  in  hiH  servant,  bat  never  r,i'nfci 

a  gainer ;  he  may  frequently  be  answerable  tor  his  servant's  misbi*havii.'Ur,  Imt 

never  Ciin  shelter  himself  from  punishment  by  la^'ing  the  blame  on  his  airenL 

ploy  men  t,  and  wliilsc  tho  servant  in  acting  rs  8uch  :  therefore  a  per!*on  who  hi  r*^  a  in^U 
chai8e  in  not  liable  for  the  negligence  of  the  driver,  but  the  action  ma'^t  lie  u^'ain-t  !!.• 
driver  or  owner  of  the  oliaise  and  iior^^es,  (5  R*j).  1^5.  Laugher  r*.  Pointer,  4  H.  a  '.'.:  ad 
vid.  1  B.  &  F.  4(HJ;)  and  it  sliould  seem  he  would  ho  liable  if  the  rhaisse  und  i)>4  the 
coachman  or  horHes  were  hired.  4  B.  &  A.  olK).  A  master  ih  not  in  general  liuM*'  f'lr  tba 
criminal  acts  of  hi^  servant  wilfully  committed  by  him,  (2  Stra.  }<t^.  '2^J  lien.  VI.  :{4:) 
neither  is  he  liable  if  tlie  servant  ¥\fjuUif  commit  an  injury  to  another ;  a^  if  a  ^'ITibI 
wilfully  drives  hi8  mast<*rV  carriage  against  another's,  or  ride  or  l>eut,  adi!<tri-«>  lak^s 
damage  feaamt.  1  K:i8t,  UMi.  lU-^.T.  U.  S7.  3  WiU.  217.  1  Sidk.  2«2.  2  Roll.  Ahr.  551 
4  B.  &  A.  690.  In  some  oilscs,  however,  wliere  it  is  the  duty  of  the  manter  to  m^  thai 
the  servant  acts  oorrectlv,  he  mav  be  liable  criminallv  for  what  the  ftorvant  ha»  d^me; 
as  where  a  baker's  servant  introdueed  noxious  materials  in  his  breaii.  3  M.  &  S.  11.  1  LI 
Raym.  204.  4  Camp.  12.  However,  on  i»rinoii>les  of  public  iM">licy,  a  sheritf  is  liiblt 
civilly  for  the  ti>v<p;i>>s.  extortion,  or  other  wilful  misconduct  of  liis  bailifi*.  2  T.  B.  IH 
3  Wiis.  317.    8T.  H.  4;;l. 

A  servant  caniioi  in  general  be  sued  )>y  a  third  T>erson  for  any  neglect  or  non-feuaiiei 
which  he  is  guilty  oi'  wlieii  it  is  committed  on  behalf  of,  and  under  the  expre»?«  or  imblifid 
authority  of,  his  ni;L<(fr :  tlius  if  a  eoachman  l<»se  a  parcel,  his  master  is  liaMe,  and  Ml 
himself.    12  Mml.  4^^«.   Say.  41.    Koll.  Al)r.  lU,  pi.  T).    C owp.  4n3.    6  Moore,  47.   Sotnf 
vant  is  not  liahle  for  deo«'it  in  the  sale  of  goo<ls,  or  for  a  false  warranty.    Com.  Pig.  Acm 
Rur  case  for  dtveit,  B.    3  1*.  W.  37y.    Holl.  A)ir.  9.").    But  he  is  liahle  for  all  tortious  actt 
and  wilful  trespasses,  whether  done  hv  the  authoritv  of  the  master  or  not.    12  Mod.4K 
lWils.328.   Siiy.4l.   2  Mod.  242.    0  Mod.  212.   0  Ki'ist,  MO.   4  M.  &  S.  2011.   5  Burr.3«?. 
6  T.  R.  3fH>.   3  Wils.  14().    And  in  ever>*  case  when*  a  master  ha.<s  not  power  to  doathiai: 
whoever  does  it  hy  his  command  is  a  tres|iasser,  (Roll.  Ahr.  *.K):)  and  this  though  tbf  ■* 
vant  a<*ted  in  total  ignorance  of  his  master's  right.    12  Mod.  44^,  and  sujira.    2  Ki^Il.  Akr. 
431.     And  an  acticm  may  in  some  oast^s  he  supported  against  a  ser\'ant  for  a  mi«f<««B^ 
or  malfeasance ;  thus  if  a  lutiliit'  aifn^tunhf  suiter  a  )irisoner  to  esca(>o,  he  would  be  liiNe. 
12  Mod.  488.    1  Mod.  2n'>.    1  Sidk.  is.    1  l>>nl  R.Hvra.  rt.')5. 

It  is  a  general  rule  that  no  action  is  sustainatilo  apiinst  an  intermediate  apnt  ftr 
damage  oe<>asi(med  hy  the  neglig»^ne«^  of  a  sui)-Mgent.  unless  such  intermediate  ifOl 
])ers()nallv  interfered  and  uuised  the  injun*.  ('»  T.  R.  411.  1  B.  &  P.  405,411.  Govf 
40t).     2  B.  &  V,  43K,     6  MooriN  47.     2  P.*&  R.  33,— Ciiittv. 

A  master  i*<  civillv  resiK>nsihle  for  injuries  oecasi<»ntHl  hv  the  tortious  act^of  hiilN^ 

«  I  i'  ■ 

vant  in  the  course  of  liis  enifWoyment.  although  in  disobedience  of  the  master'*  niw^ 
(Philadelphia  and  R^a<iing  Railroad  vs.  Derhy,  14  Howard,  408,)  if  not  done  ia  wilhl 
disregard  of  those  orders.     Sf.>«thwick  vs.  E*ites.  7  Cushing.  385. 

To  render  an  employer  responsible  for  tlie  fault  or  negligc»nce  of  his  emploT«e.tki 
injury  coTnj>lained  of  must  arij*e  in  the  (vurse  of  the  execution  of  some  service  li«fcl 
in  itself,  hut  negligently  or  unskilfully  ])erforni«Kl.  For  the  wanton  violation  of  Iswbf 
a  ser^'ant.  :ilt hough  oc(Mipi(Ml  alxnit  the  Uisiness  of  his  employer,  such  senrant  i»  ikse 
responsibh'.     Mf»ore  vs.  Snnl»onie,  2  Michigan,  510. 

where  a  master  use<  due  fiiligence  in  the  selection  of  competent  and  tmsty  Fen»i!\ 
and  furnishes  them  with  suitahle  me^ms  to  perform  the  service  in  which  be  einpMi 
them,  he  is  not  answerable,  to  one  of  them  for  an  iigury  received  by  him  in  <«*• 
sequence  of  the  eai-eles-^m'ss  of  another,  while  both  are  engaged  in  the*  rami*  wttW. 
Farwell  vs.  lV>ston  and  Wopi*i»stor  Railroad,  4  Meto.  49.  Brown  V9,  Maxwell.  0  HilLi^ 
Haves  vs.  Western  R.iilroad,  3  Tush.  270.  Coose  vs.  Svracuse  and  Utica  KailnwL  1 
Selden,  41>2.  Sheraiiui  cs.  liailrosKl,  15  Barlour,  574.  Walker  vi.  Bulling,  22  AkltfA 
21>4. 

In  Bush  vs.  Steinman.  1  Bi->s.  k  Pull.  404,  A.  contracte<l  with  B.  to  repair  a  heo?*."*^ 
B.  contnieted  witli  ('.  to  «lo  the  work,  and  0.  contracte<i  with  I),  to  furnish  the  matwiiJ^ 
and  the  servant  nf  I),  brought  a  fpiantity  of  lime  to  the  house  and  placed  it  in  tb^nsA 
by  whieh  the  jiluintitf's  earriage  w»s  overturne«l :  it  wai«  hehl  that  A.  was  answeriMe iff 
the  damage,  on  th«'  gr«)unil  that  all  tlte  contracting  parties  were  in  his  employnwat 

The  authority  of  this  la<t-<iTed  ease  has  l^en  much  questk>ned.  both  in  Eii^iUnd  ViA 
this  country.  The  dirti<'ulty  lies  in  ck'termining  with  certainty  and  pnecision  whfrtiW 
relation  of  mast<»r  nn<l  -^iMvant  exists.  Th<'  line  has  not  yet  been  arawn  sati*f»rtfl^ 
It  is  clear  that,  if  1  eni]>Ioy  a  mechanic  or  manufacturer  to  do  a  specific  piece cf  W" 
for  me. — as  a  tailor  to  make  me  a  coat,  or  cahinet-maker  to  make  me  a  chair  or  likk 
— for  which  I  am  to  pay  iiim  when  fininlu'd  and  delivered,  be  is  tiot  my  serraDt  ii M^ 
a  sense  tliat  I  am  pes]>unsiblc  for  ii^juries  to  third  persons  from  his 
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1  of  this  18  fftill  aniform  and  the  same ;  that  the  wrong  done  bj  the 
looked  apon  in  law  as  the  wrong  of  the  master  himself;  and  it  is  a 
laxim,  that  no  man  shall  be  allowed  to  make  any  advantage  of  his 

I' 


CHAPTER  XV. 
OF  HUSBAND  AND  WIFE. 


•nd  private  relation  of  persons  is  that  of  marriage,  which  includes  the 
rightM  and  dutio8  of  husband  and  wife;  or,  as  most  of  oar  elder  law- 
theni,  (»f  baron  and  feme.  In  the  consideration  of  which  I  shall  in 
ace  inquire,  how  marriages  may  be  contracted  or  made;  shall  next 
be  manner  in  which  they  may  oe  dissolved;  and  shall,  lastly,  take  a 
legal  offtH^ts  and  coniHHiuence  of  marriage. 
iw  conMJdera  marriage  in  no  other  light  than  as  a  civil  contract.^ 

>rk.  <  hi  tho  othor  hand,  if  I  hire  a  man  to  drive  my  carriage  or  to  dig  my 
attcm  not  how  he  in  i>aid,  he  is  my  senrant,  and  I  am  liable  mr  him.  Qiiar- 
lett,  6  M.  &  W.  41K).  Blako  vs.  Ferris,  1  Selden,  48.  Wherever  the  employee 
iifitinrt  in(l**)>endent  employment,  as  that  of  a  public  licensed  drayman  or 
id  in  nc»t  uinlrr  the  ininitHliate  control,  direction,  or  iiu|>er\'ii«ion  of  the  em- 
latt^T  i»  n<»t  liahle.  De  Forrest  w.  Wright,  2  Michigan.  3(>H.  On  the  other 
rnui  corjKiration  han  U^en  held  ret»j»onsihle  for  the  negligence  of  workmen, 
ey  were  eni|>love<l  hy  an  individual  who  had  contracted  to  construct  a  por- 
road  f(»r  a  8ti}>ulat<^l  huui.  the  work  being  <lone  by  the  direction  of  the  oor- 
(owell  t.f.  B<»Hton  and  Ix>well  Railroad,  2^i  Pick.  24.  It  has  lieen  supposed, 
it  a  di-Jtinrtii)!!  in  to  1k»  made  in  reganl  to  the  management  of  real  e«ttate, 

owii«T  ilifp'of  ought  to  Ih»  h«'l<l  resinm-iihle  for  ii\jurit»«  resulting  from  neg- 
t  it.  though  (H'cn-iiniuMl  hy  others  not  standing  to  him  in  the  relation  of  t»er- 
ihi-*  vi«w  has  not  met  witli  general  approhation.  »^»<»  castas  cited  in  the  last 
^»nt,  vol.  2.  j».  2j<2,  note.  The  case  of  Hush  r*.  Steinman  can  only  be  sus- 
p  gnnind  of  u  nuisance,  an  oV^struction  to  the  highway,  for  which  undoubtedly 

re*f»on'*ihle  riviliter. 

al  owner  of  real  estate  is  not  answerable  for  act«  of  carelessncn  or  negli- 
itt»M|  u|Hm  or  near  liLs  premises  to  the  injury  of  others,  if  the  conduct  of 

whirh  cau^tHl  the  ii\jury  wa*»  not  on  his  ac<N>unt,  nor  at  his  expense,  nor 
ih-n«  and  etfirient  control.  Earle  vs.  Hall.  2  Mete.  363. — Sharswood. 
•  an  h'ti-n  is  Hustainahle  for  a  breach  of  pnmuxf  to  marry  where  the  contract 
f  mutual.  1  Roll.  Ahr.  22.  1.  5.  1  Sid.  ISO.  1  Lev.  147.  Garth.  467.  Freem. 
ugh  one  of  the  parties  l»e  an  infant,  yet  the  contract  will  be  binding  on  the 
•a.  \*M.  The  a<'iion  is  sustainable  by  a  man  against  a  woman.  Oarth.  467. 
5  Mini,  .'il  I.     But  an  ex«H*utor  cannot  sue  or  be  su<»d.     2  M.  &  S.  408. 

to  marry  i««  not  within  t)>e  statute  of  frauds,  and  nee<l  not  be  in  writina, 
I  Lord  Raym.  ;U(».    Hull.  N.  P.  2K) ;)  nor  when  in  writing  nee<l  it  be  stam|>ed. 

i»ct  to  the  evidence  to  prove  the  contract  of  marriage,  it  has  been  held  in  a 

he  pn»mit«'  (»f  the  man  was  pn>ve<i.  and  no  actual  promise  of  the  woman, 

e  of  her  carrving  hers«'lf  as  consenting  and  approving  his  promise  was  suffi- 

k.  K..     1  .Siilk.  24,  n.  h. 

'  A.  »tate<l  to  the  father  of  the  plaintiff  that  he  had  pledged  himself  to 

sughter  in  six  month-*,  or  in  a  month  after  Cliristmas.  it  was  considered 

m  which  a  jur\-  might  infer  a  promise  to  marry  generally,  the  proof  varying 

tement  in  th»*  d»H'larations  of  a  more  particular  promise.     1  Stark.  82. 

w|uity  lit*s  to  comiK^l  the  defendant  to  disclose  whether  he  promised  to 

rest  Rep.  42. 

•rty  giv«»  to  the  other  something,  as  money.  Ac.  which  is  accepted  in  satis- 

e  prrimi*ie,  it  is  a  goo<l  discharge  of  the  contract.     6  Mod.  l.V>. 

•nde<i  hu«band  or  wife  turns  out  on  in^^uiry  to  be  of  bad  character,  it  is  a 

Fence  for  res<»inding  the  engagement ;  but  a  mere  suspicion  of  such  fmoX  in 

1  N.  P.  151.     4  F>p.  Rep.  256. 

equity,  or  other  procee<iing,  is  sustainable  to  compel  the  tpeciiic  perform* 
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The  holiness  of  the  matrimoniul  state  is  left  entirely  to  the  ecclcsiaAtiei 
the  temporal  courts  not  having  jurisdiction  to  consider  unlawful  inarrui| 
sin,  hut  merely  as  a  civil  inconvenience.  The  punishment  therefori^ 
nuUinir,  of  incestuous  or  other  unscriptural  marriage,  is  the  pruvinoe 
spiritual  courts;  which  act  pro  salutr  aninuv.{a)  And,  taking  it  in  thi 
light,  the  law  treats  it  as  it  does  all  other  contracts :  allowing  it  to  be  go 
valid  in  all  cases,  where  the  parties  at  the  time  of  making  it  were,  in  tl 
place,  willing  to  contract ;  secondly,  able  to  contract ;  and,  lastly,  actual 
contract,  in  the  proper  forms  and  solemnities  required  by  law. 
♦4341  *^^ir»t,  they  must  be  willing  to  contract.  ^^ConsensuSjnon  com 
^  facit  nuptias"  is  the  maxim  of  the  civil  law  in  thia  case  :(6)  ai 
adopted  by  the  common  lawyers,rc)  who  indeed  have  borrowed,  espeei 
ancient  times,  almost  all  their  notions  of  the  legitimacy  of  marriago  ftl 
canon  and  civil  laws.* 

Secondly,  they  must  be  able  to  contract.  In  general,  all  penona  are  i 
contract  themselves  in  marriaice,  unless  they  labour  under  acme  pa 
disabilities  and  incapacities.  What  those  are,  it  will  be  here  onr  burii 
inquire. 

Now  these  disabilities  are  of  two  sorts:  first,  such  as  are  canoniei 
therefore  sufficient  by  the  ecclesiastical  laws  to  avoid  the  marriage 
spiritual  court ;  but  these  in  our  law  only  make  the  marriage  Toidable,  ■ 
ipso  facto  void,  until  sentence  of  nullity  be  obtained.     Of  this  nature  m 
contract ;  consanguinity,  or  relation  by  blood ;  and  affinity,  or  relation  b 
riage ;  and  some  particular  corporal  infirmities.    And  these  canonical  i 
ties  are  either  grounded  upon  the  express  words  of  the  divine  law, 
consequences  plainly  deducible  from  thence :  it  therefore  being  ainfid 
l)ersons  who  labour  under  them,  to  attempt  to  contract  matrimony  tQ| 
they  are  properly  the  object  of  the  ecclesiastical  magistrate's  coercion;  ii 
to  separate  the  offenders,  and  infiict  penance  for  the  ofTence,  pro  ioh 

(•)  Sulk.  121.  («)  Co.  Utt.  83. 

(»)  yj'  W»  1".  30. 

ance  of  a  promise  to  marry ;  and  the  4  Goo.  IV.  c.  76,  s.  27,  enacts  that 
not  be  com|>cll(!d  in  any  ecclesiastical  court  in  performance  of  any 
SiHjuently,  the  only  legal  remedy  is  an  action  at  law  to  recover  damages  for  the 
of  contract. 

It  may  be  as  well  here  to  observe  that  our  law  favours  and  encourages  law! 
riaf^os ;  and  every  contract  in  restraint  of  marriage  ia  illegal,  as  being  *g*'r*^  thi 
polioy  of  the  law. 

Ilfiico.  n  wagor  tliat  the  plaintifi*  would  not  marry  within  six  yean  was  holii 
void.  10  K)U4t,  22.  For  although  the  restraint  was  partial,  yet  the  immediate  te 
of  Huoli  con t rat! t,  as  far  as  it  went,  was  to  discourage  marriage,  and  no  circoDMlH 
ponnil  to  sliow  that  the  restraint  in  the  particular  instance  was  prudent  and  ] 
and  SCO,  further,  4  Burr.  222.').  2  Vem.  102.  215.  2  Eq.  Qi.  Ab.  248.  1  Atk.  287. 
5;J8,  5 10.    10  Ves.  420.    1  P.  Wnis.  lt<l.    3  M.  A  S.  463. 

On  the  other  liand.  contract'^  in  procuration  of  marriage  are  void,  at  lesit  in 
(l(*h.  Ui'p.47.  :^Ch.R«'p.  1}^.  :JLov.411.  2Chan.C«.  176.  1  Vem. 412.  lVca.508. 
r^m.  Show.  p.  C.  70.  4  Bro.  P.  C.  144,  8vo  ed.  Co.  Litt.  206,  b.  Forrert  Bm.  14 
I'cniblo  it  woiihl  \te  so  ut  law.  2  WiU.  347.  1  Salk.  156.  aco.  Hob.  10,  conU  rem 
spiring  to  proruro  tlic  marringo  of  a  ward  in  chancery  by  undue  means  are  liable  I 
to  bo  commit t<Ml,  Imt  to  U*  indicted  for  a  conspiracy.    3  Vea.  k  B.  173.— Camr. 

*  Any  won  Is  of  a.'4s<>nt  in  the  present  tense  constitute  a  valid  marriage,  ulii 
exists  some  ]>ositive  statute:  nor  need  a  derg^vman  or  magistrate  be  preaent.  It 
{ilote  if  ther4*  is  full.  frct\  an<l  mutual  cfmsent  between  partiet  capable  of  eoafe 
thou^li  not  followrd  hy  cohabitation,  llantz  vs.  Sealy,  6  fiinn.  405.  Fenton  m 
4  tlohiis.  r»2.    Jackson  vs.  Winne,  7  Wend.  47. 

For  all  civil  purposes.  rc]>ut.ition  and  coluibitation  are  sufficient  eridenee  ef  m 
In  ciascM  of  ]>rostM'ution8  for  bigamy,  and  in  action  for  criminal  conTenalkNi,  h 
strict  proof  is  demanded.  S<>nsee  vf.  Brown,  1  Penna.  Rep.  450.  Fenton  «a 
Johns.  r>2.  Ja(^kson  rn.  Clnre,  If)  Johns.  346.  The  State  tw.  Hodflkim,  1  Ap| 
Weaver  rs.  Cryer,  1  Deo.  :i37.  Taylor  vs.  Shemwell,  4  B.  Monr.  675.  Tqrlor  «a 
t«on.  21)  Maine.  323.  State  vs.  Winklcy,  14  N.  Uamp.  450.  Tbrplej  wt.  S^p^  I 
13U. — Sua  as  WOOD. 
340 


15.]  OP  PERSOXS.  484 

Rut  f>iich  marria^A  not  beiii^  voi<i  ah  initio,  but  voidable  only  by  wen- 
>f  M'paratioii.  thoy  arc  CKtoi^mod  valid  to  all  civil  puq)oseH,  uhIohh  Hueh 
tion  i*i  actiinlly  mudo  during  the  lifi*  f»f  tho  parties.'  For,  ailcr  the  death 
er  <»t'  thfin,  the  etnirtM  (»f  eomnicMi  law  will  not  HutTer  the  Hpirituai  eourtrt 
Ian*  Hiu'h  inarriatfes  to  have  Inhmi  void ;  because  Hueh  declaration  eaun<it 
nd  to  the  rftormatif»n  of  the  partieH.(//)  And  therefore  w^hcn  a  man  had 
•1  hi<t  tir>t  wifi*'H  hister.  and  at)er  her  death  the  biHhop'H  (*ourt  waM 
'diniT  to  annul  the  marriage  and  bastardize  the  iHsue,  the  court  r^io^: 
it'b  Bfneh  ^runt«Ml  a  pndiibition  tpiiMfd  htc ;  but  |R*rmittod  them  ^ 
i*i*e<|  to  pu nihil  the  husband  for  in(vst.(f')  These  canonical  diHabilitied 
rnlin-ly  the  pn»vinc<»  of  the  ecclesiastical  courtH.  our  bcKikii  arc  perfectly 
concrrnini;  tiiem.  Hut  then*  an*  a  few  statutes,  which  serve  afl  dt rec- 
to tlHi*«<*  courts,  of  which  it  will  be  pn>per  to  take  notiix*.  By  Htatute  32 
'111.  c.  :ts.  it  is  declanMl.  that  all  |M*rsons  may  lawfully  marry,  but  Huch 
pp>hil<itfi|  liy  <f(Hrs  law  */  and  that  all  marria^^  contractinl  by  lawful 
4  in  th**  face  of  the  chun'h,  an<l  consummated  with  bodily  knowlefl^e, 
lit  of  chil<tn*n.  shall  1k'  indissfduble.  And,  because^  in  the  times  of  |N>|H*ry, 
t  v;irii*ty  of  «le;rrces  of  kindnMl  wen*  ma<le  impediments  to  marria^, 
imp«"timents  mi<;ht  however  be  )K>u^ht  otf  for  money,  it  is  dedanMl,  by 
n«*  htatute.  tliat  not  hint;.  <fod's  law  except,  shall  impt^ach  any  niarria^S 
thin  the  Lcvitical  dc^n'es;*  the  furthest  of  which  is  that  bi'tween  uncle 
L'i'c  :  /  )  Wy  the  same  Htatut<\  all  ini])e<iiments  arisin;;  fmm  pn'c*ontractH 
er  |KT*»ons.  wen*  abolished  and  <leclan'd  of  none  eflV»ct,  unlesM  they  had 
onou  Ml  mated  with  bixlily  knowledge  :  in  which  case  the  canon  law  holds 
ontnict  to  he  a  niarria<;e  de  facto.     Hut  this  brunch  of  the  statute  was  re* 

(^ .  <%•  I.itt.  XI.  iA  Oilli.  Rr|i.  1M. 

irt  *••,  <furr.  '2  Phil.  E«v.  (\  Irt.     And  tht»  wife  i!i  entitled  to  dower.     1  Moore,  2i'>, 

-v.  !*•*.    «>••.  <':ir.  :i.VJ.    1  Unpcr.  \\\V1,  ::;:.;.— Shitty. 

k  X,  \  .|.,..,  n.it  ^p.'fifv  what  tin"-*'  proliil.itimi-.  nn*.  I»ut  hy  tli«»  ^.O  II**n.  VIII.  o.  22, 

•-••  J  r'hi^:ti»r\   i|i';:ri'.'*  an*  !»t«to«I,  and   it   i«<  riia»'t«-l  "tliat  no  Mil-jiTti  nf  tliii 

■  •r  Ml   'iiv  itf  lii-  iii;ii»-.tv'*  (ioiuinioiiH.  ^h.-iM  marry  nitliiii  the  I'nllnwiiijr  ilt-irnN'*, 

•  .  li.I'lr-  Ti  nf  -mil  unlawful  niarriaL'»^»»  ar»'  ill»"'itimat«':  viz.. ii  man  mav  imt  marry 
'h.-r  ♦.?  -»i.T.Trii«t)n'r.  Iii-*  ^i-ttT.  hi-^^nn'^or  <laut!litcr'«i  ilaii^litiT.  hi*  falh«*r*!*  daugli- 
li!«  •'•  j'iii«»t)itr.  Iii«*  jiunt.  Iii**  nnfli''«*  \\'\\'*\  lii-  smi's  \\'\\*\  Itin  hn>thiT'*  wifi».  hif 
A'lj'.r-' .  Iii^  w  !!'••'•*  -••n'''  daii:!ht«'r.  lii'*  witV-.  «l.uii:l»t»'r*'*  ilau^ht«*r.  hi**  wifi'"*  •.i*t«*r;" 

••-•  14.  thi-*  |«n»vi^ii>n  «!iall  )m»  iiit«'rpr«'t«*<l  of  siifh  marriajr**  wIht»'  iiiarriairi*fl 
•!«*Tiini,'.-l  .oi'i  •  .iniil  kn«>wl<*«li»«»  Jia«l :  and  s«'i»  tln» 'JI*<  H»»n.  VIII.  c.  7.    It  i«i  doiil't- 

T?».T  rh-  i'»  Ibii  Vlfl.  •'.  'I'l  wa.i  ri*|M'aliMl  l.y  2s  Hen.  VIII.  c.  7,  ».  3.  and  1  Mar. 
r   \      >-■-■  r.'irn  Ki'i'.  I..  M:irr!;ii;i\  I. — ^'imttv. 

•j>  1-  .»f  I.t'vith-.il  I li'irn •*••*,  Uiirn.  K<'«^.  L.  tit.  Marriac.  I.  The  pmhihite*!  d^pre**^ 
t!,.-..  w»i;.h  an*  iind»'r  tli**  fourth  il«»i:ri'»»  i>f  tin*  tMvil  Iftw.  oxo<»jtt  in  theasri'ii«linx 
-^••■T'.'lifiL'  hw*'.  jiH'l  h\  til*'  «N»ur^«»  of  natur*'  it  i-  M'an'«»ly  a  j»nwiMe  oa*«»»  that  any 

•»!  1  •  v.-r  Tivirrx  hi*  i*-u»*  in  t)»"  fourth  «lfjn*t»:  l«ut  lM'tw»»t'n  oollatoraU  it  i««  uni- 
r  !r*i-  th^t  :iM  who  an*  in  th**  f«>urth  or  any  hii:hi»r  di'cro«»  ar»»  {M^rmitteil  to  marry; 

•  ■»'ii«-n-  ifi'  in  th»'  fourth  •li'irr»»i».  and  ih**r»'for«»  may  marry,  ami  ni*pht»w  and  jrrt»at- 
r  ri»-  ■■  :i?mI  .T'Mt  M?nli».  :ii»*  aNi>  in  th«»  fourth  •h'irn'i*.  and  mav  intormarr>' :  and 

A  rii  »n  n\\\  not  nmrrv  hi-  ^raii<lmoth«>r.  it  ii  I't-rtninlv  tnio  that  he  nmv  marry 
-r  *i.*-.  «*'nL  \\\.  S»'i»  th»'  computation  «»f  di'irn**"*  hy  th«»  civil  law.  2  l»rt«ik.  p. 
*i .  •  iT'i..  .h-jTi  «■-  hv  atlinity  ;o«»  |»roln)iii«»iL    Atlinitv  alway-*  ariso^  hy  th«»  marriafrt* 

•  •f  ?h-  i-irvt-  -t  ffhirixl  ;  ;i^  a  hu<hand  i**  r»*l:itcd  )»y  atlinity  to  all  tlu'  .•*-«.«  rn/jnii/i 
w  '••  4!»i|  ■  ■  - '#.  \\\»'  wif"  to  t)i»*  hu-han«l''*  r •u*-i*t.r*ii*i,i:  for  the  hushand  and 
,fij»  •■(•Ti*i'1«»r«*i|  iin'*  tlt'-h.  thi»*»'  who  ar»»  r«'hit«»*t  to  thi' one  )iy  )i1«nh1  arf  rolntoil 
■♦•j-  r  I  V  .it!*ri!t\.  <iih-.  <'••'!.  412.  Th»T«'for«'  .i  man  after  lii-t  wift''«*  «1«miIi  eannot 
Ii.  r  -:-''T.  :iMnt.  or  ni'S'**,  nr  d;ui:.'ht«'r  hy  a  former  hn«hand.  2  I*hil.  F^'e.  C  ,'IV.*. 
•nuM  '.iTiTMt  Tii:irr\  h^r  Ufphew  hy  atlinity.  ^ucli  a*  lu*r  f«»nnor  huMlmnd*?!  !»i'*ter*^ 

!*h;I  F-«"«".  '"  l*».  S«»  a  niiH-e  i>f  a  wifi»  cannot  after  lier  deatli  marn*  the  hufduind. 
■t'  ■-'■'      I*o!  ih»-  ^■■'  *  T'  /'<"  ■ '  of  ihehu*hand  art-  ni>t  at  all  nOated  to  tin*  .^»»•.«.n1■/*l•n/•^ 

■  .f*«.  Ufrii'i*  two  hrother*  may  niarr>"  tw«» -i-Jter*.  nr  father  an<i  «on  a  mother  an<l 
-r :  or  if  a  hr»«th»*r  an«l  -i-ifr  m*irr>'  two  jM'r^on''  not  r(*lat«Hl.  and  tin*  hrother  anil 
:«•.  Th#»  wif  low  -ind  wiibiwi^r  m-iv  int«*rTnarrv  :  f'»r  thon:*h  a  man  \<  relatinl  to  liii 
•f«.ih»T  hv  Hlliniiv.  hf  in  not  ko  to  his  wife***  hr"lh«*r*»»  wif*»,  whom,  if  cinninKtHnc*** 
kfiinit,  ;t  WfiuM  not  Im>  unlawful  ft>r  him  to  marr%*. — (.*hristi\n. 
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]M>ale(l  by  statute  2  &  3  Edw.  VI.  c.  23.  How  far  the  act  of  26  Geo.  II.  c.  '^i* 
whii'h  prohibits  all  Buits  in  ocelcii^iastical  courts  to  compel  a  marriage,  in  eunse- 
qui'iieu  of  any  contract,  may  collaterally  extend  to  revive  this  clauiie  of  Uenr^- 
VIII. 'h  statute,  and  abolish  the  impediment  of  precontract^  I  leave  to  be  cun- 
bidered  bv  tiic  canon ist.«».' 

The  other  sort  of  disabilities  are  tho.se  which  are  created,  or  at  least  enfont-d. 
by  the  municipal  hiW8.  And,  though  some  of  them  may  be  grounded  on  naiund 
law,  yet  they  are  re^anled  by  the  laws  of  the  land,  not  so  much  in  the  light  vi 
any  monii  otfence,  an  on  account  of  the  civil  inconveniences  they  draw  al^er 
^iopi  them.  Thene  civil  disabilities  make  the  contract  void  ab  initiOy  and  iii>t 
-I  merely  voidable ;  not  that  they  ^dissolve  a  contract  already  formed,  but 
they  render  the  partifs  incapable  of  forming  an}''  contract  at  all:  they  do  nut 
]>ut  asundi'r  those  who  are  j()ine<i  together,  but  they  previously  hinder  the  jniu^ 
Uon.  And,  if  any  pei*8ons  under  these  legal  incapacities  come  together,  it  is  a 
meretricious,  and  not  a  matrimonial,  union.' 

1.  The  fii-st  of  these  legal  disabilities  is  a  prior  marriage,* or  having  anotber 
husband  or  wife  living  ;  in  which  case,  besides  the  penalties  consequent  upon  it 
as  a  felony,  the  second  mnmugo  is  to  all  intents  and  purposes  void  :(g)  polyf^anv 
being  condemned  both  by  the  law  of  the  >^ew  Testament,  and  the  policy  of  all 
prudent  states,  especially  in  these  northern  cH mates.  Aiid  Justinian,  even  u 
the  climate  of  modern  Turkey,  is  express,(A)  that  "  duos  uxores  eodem  Umpm 
habere  non  lied." 

2.  The  next  legal  disability  is  want  of  age.  This  is  sufficient  to  aToid  all  other 
contracts,  on  account  of  the  imbecilitjyr  of  judgment  in  the  parties  contrKtiB/r; 
a  fortiori  therelbre  it  ought  to  avoid  this,  the  most  important  contract  (^  aaj. 
Therefore  if  a  boy  under  fourteen,  or  a  girl  under  twelve  years  of  age,  marriM 
this  marriage  is  only  inchoate  and  imperfect  ;*  and,  when  either  of  them  conm 
to  the  age  of  consent  aforesaid,  the}'  may  disagree  and  declare  the  maniife 
void,  without  any  divorce  or  sentence  in  the  spiritual  court.  This  is  founded  « 
the  civil  law.^/j  liut  the  canon  law  pays  a  greater  regard  to  the  eonstitatiea, 
than  the  age,  of  the  parties  ;(j)  for  if  they  aiH?  habiles  ad  mafrimonrinH,  it  ijs 
good  marriage,  whatever  their  age  may  be.  And  in  our  law  it  is  so  far  a  mar 
riage,  that,  if  at  the  age  of  consent  they  agree  to  continue  together,  they  nwi 
not  be  married  again. (A)    If  the  husband  be  of  years  of  discretion,  and  the  wifi 

i9\  nn>.  Ahr.  tn.  lin^ardjf,  pi.  8.  (>)  DeenkiK  LA,tiLXwm,Z, 

0)  lnHt.  1. 10,  r..  (*)  Co.  Lilt.  7». 


*  The  Ftatiito  w  ropeaIo<l  by  subsequent  ucts :  hut  the  last  statute,  repealing  a  Ttry^ 
advi.*iod  and  objectionable  intermediute  act  parsed  3  Geo.  IV.  e.  75,  is  stat.  4Qeo.  IV.e.ii 

ClIITTY. 

'  A  coiitraot  p'^  vrrhi  dr  pr(r.trnfi  tcwptjrt"  used  to  be  considered  in  the 
courts  ijusunt  ihnfnnnih'o.iw ;  and  if  either  party  had  alterwards  married,  thii,  as  a 
niarriago.  would  lutv«'  Ix-f-n  annulh^l  in  tho  spiritual  courts,  and  the  firrt  contiarti^ 
forced.  Sco  an  instsincc  of  it  4  ('o.  29.  But.  as  this  pre-engagement  can  bo  longs  W 
carried  into  efte<-t  as  a  ninrria^'e.  I  think  wc  may  now  be  amured  that  it  will  ne^trwn 
1k%  an  im]iodinient  to  a  sulA-^eiiuent  marriage  actually  solemnixed  and  mnsnmmstri^ 
Christian. 

**  A  niiirria^o  hotwoen  iwirtifs.  one  of  whom  has  no  capacity  to  contract  niarTiaceati& 
f)r  wliore  til  ore  is  a  want  f»t'  i\)io  or  understanding,  or  a  prior  marriage  still  tuhmtiagi* 
voi<l  a})M>Iut<'Iy  and  ah  ;.'.'.i:  and  as  between  tlie  parties  themselvm  and  those 
under  them,  no  ri^rhts  whatever  are  ac<|iiired  hy  such  marriage.     And  whether  thti 
ria;;e  was  voiii  or  not  may  h<*  in<|uire<l  into  l»y  any  court  in  which  rights  ars 
luider  it.  aUhou;:h  tlie  ]>a)iii>s  t(}  tlie  marriage  are  dead.  Guthinga  vt.WilliaiBi|51lfM 

4S7. SlIARSWiMlll. 

*T}ii'  ecelesiastieal  eoiu't  will  annul  the  marriage  bv  Uccnge  of  a  minor  without  MMi' 
of  parents  or  jruanlians.  rl  I'liil.  Kce.  c.  '.^2.  2,^5,  ,SG.').'327,  328.  341,  343,  347;)  !»!•■«' 
riage  of  an  infant  bv  f.Hii.uit  is  binding  unless  there  be  fraud  in  publication,  as  b>f  •  6^ 
name.  Ac.     2  Phil.  Kec.  (\  'M\^. 

But  if  either  ]iarty  be  under  seven  years  of  age,  the  marriage  ia  absolutely  voii;  ^ 
marriages  of  princes  made  liy  the  state  in  their  behalf  at  any  am  are  held  good, tlM^ 
many  of  these  contracts  have  been  broken  through.  Swinb.  Mat.  Cbntr.  SesWflO 
Law  of  Nations.  The  age  of  con.sent  witliin  the  1  Jae.  I.  c.  11,  a.  3»  is  ffuM Uw  ia 
and  twelve  years  iu  females.  Kutwcll  and  R.  Cro.  C.  48.— Chittt. 
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•r  t\Vfivi>.  whon  ^ho  comoH  to  years  (»f  dist-retion  he  may  diAagree  a8  well  a^ 
iii:iy  :  t'i>r  in  rontructs  the  ohli^utioii  iiiu>t  he  luutual ;  both  iiiuht  he  IkiuihI. 
fithtT  :^  and  mi  it  is.  vice  ivAsci,  when  the  wite  \^  of  years  of  discretion,  and 
hi}*-hanii  under.'/) 

\.  A  hill  her  incajiurity  arines  fmrn  want  of  cousent  of  ]>arentM  or  r^io- 
nlia!*<».  I(y  the  eoniiiioii  hiw.  if  the  parties  tlieniselveH  wen*  of  the  ^  ' 
of  ••■•nM-iii.  then'  wanti*<l  no  other  c(»nrnrreii<*e  to  make  the  marriage  valid: 
Tlii»  \v:i>  :t:;n*euhle  to  tlie  canon  hiw.  But,  hy  sevenil  HtatuteN.(m)  |M.>nalties 
<"'/  an-  hiiil  «in  every  ehTirynian  who  niarriesa  eou|>le  either  without  puhli- 
■ti  !•!  h:iiin*i.  whirh  nwiy  i^ive  noti<*e  to  {tannts  or  ^uanlianH,  or  without  a 
i^e.  t"  til'lain  which  the  t'onsent  of  parents  or  ^uanliani*  must  Ik*  HWorn  to. 

\  \  the  •«tainte  4  iV  5  I  Ml.  and  M.  e.  ^,  wlioftoever  niarrien  any  woman  child 
IT  ti.c  :i«^e  of  sixt4'cn  years,  without  con!H*nt  of  fiarents  or  ^uaniiann,  Hhall 
i.KjtM-t  to  tine,  or  tive  years'  iniprisonnieni  :  and  her  estate  during  the  hus- 
:-  lite  hhall  ;ro  to  and  he  enjoyed  hy  tiie  next  heir."  The  civil  law  indeed 
liri'd  I  he  consent  of  tlie  parent  or  tutor  at  all  a;;cs,  unless  the  childnn  wen* 
iM  I'^iati'd.  or  out  of  the  pamits'  ]K»wer:  ;i)  and  if  such  consent  from  the 
■  r  ua-*  wantin:;.  the  inarria;;e  was  null,  and  the  children  illegitimate :('/)  but 
ii>M^*'ii(  iif  the  nioilier  or  iruardians,  if  unn*as(»nahly  withhehi,  mi^ht  U'  ro- 
ot i  aiid  ^llpplicli  hy  the  judire,  or  the  president  of  tin*  pmvince  :(/>)  ami  if 
lnOi.r  was  h'*n  I './/iyi...N-,  a  similar  remedy  was  ^iven.i'/)  These  )in>visions 
a'l-'Ntcd  ainl  imiiatiMl  hv  the  Kn*nch  aipl  lli»llanders.  witli  this  ditVen*n(v : 

111  FniHc  the  sons  cainH»t  marrv  without  «onsent  of  i»an*ntrt  till  thirty 
■•  t'l'  aj'-.  I'or  \\\r  dauuhtirs  till  twenty-tive ;,  rj"  and  in  iIollan<l,  the  son- 
Lit  :*:»  .r  "wn  disp'»-»al  at  t  wenty-tive.  and  the  daui:liters  at  twenty.'^)"  Thus 
t  •*:ihn|.  aiid  thu*«  at  pn"«ent  stands,  the  law  in  other  neii;hh(»urin;;  <*ountries. 

It  !.;!->  hitflv  l-ceii  thouixht  prop«'r  t«»  introduce  sonicwhat  of  the  Name  policy 

fi.r  law-,  hv  hlatute  'lit  (Jeo.  II.  c.  li^J/*  wherchv  it  is  enacted,  that  all  mar 

.    i  .f:  "'  iF.  r,*/.  .■,  i.  1..II.I-JI). 

«:m    ill  •    •     TA^W.ni  1    :.:i.    10  Anur,  r.  1'J.         it.  Iii-r.  1.  1«M. 

*^    :.   .  ::  i/i  \iiiiiiii«  m  iii<t.  >*.  i.r  i  •. 


I*.:-  ]  r«»T' "'!::•  »n  i*  X'***  ::i'I)«t:iIIv  expr«".-ed  :  t'i»r  tIhti'  an*  vaiioun  eontrui'tH  h«'tw«*i*n 
—  ii  ••!  'Ill  II.'"  and  .i  inin«>r  in  wliich  tin'  tnrnhT  i<  iHiinid  and  tht»  latter  i<*  ni»t. 
.I'.'h-r. •:••-.  »•  fin  dii-i^.ve  that  it  i.**  true  with  rtvanl  !•»  iLe  eontraet  of  niarria^'i* 
r-  •!  ■•■  ::.«■  ai:*-  «'t'  tiMirtffii  and  tw«"l\e:  l»iit  it  liiu*  ai-ti  l«>n>r  Um-h  i  learly  M.*!lle«i  that  it 
:  T'l*-  •«  .ih  lizard  t<M  itntrai'tsdl  niarria^i'  retV-rrefl  to  tlie  ni.in'iity  undi-r  tweniy-itne. 
•r  ^^  !..!••  tiifif  juf  nmiiial  jirouiists  to  niariy  )pei\v«i'n   two  |<i*r»oiis.  one  of  the  u^i« 

•  '  i.v.-'hf  and  tin-  otleT  under  that  ane.  the  tii-^t  i>  )H>und  hy  the  eonirat't,  anil  on 
..  *■  i't  i!n-  niiinT  it  i-  vni.i.iMe;  or  tor  a  hn-u-h  of  tiie  {•roini'^tt  on  the  pjirl  4>f  the 
-■*i  •!  t>ill  .iir«-.  the  minor  may  maintain  an  ai  tion  and  re4*ov<T  dama>!«*)«.  hut  no 
•!i  '.kii  I  •■  nMiiiiaiiied  ti>ra  .-imilar  hreaeli  ot   th**  ttintraet  on  the  >id<*  of  the  minor. 

•    W.ird  < 'i.»r»'inieiix.  Str.  \*M.     S.  < '.  Kii/.ir.  17."».  l7'). — riiKi>TiAN'. 

i: i.-t'Mi  I.'  n  of  till-  -tatiite  s«'em>  to  hf.  thit  it  -li.ill  uUo  l'«»  to  tlie  next  heir 

:>.-  !r.>    i  :•   ••:   tt;'-  \mU\  fVi-n  alter  the  th-ath  itf  tie-  liM^hami.     1   I^rowii  (Mm.  Kep.  iM. 

•  •   '    i.T  iTs  li.i*  h.  •  n 'IteiiltHl  in  ihe  I'Xfhe.iUiT.     Audi.  7;i. — i*iiRi^ri\N. 

i -.  -  1-  !  >^\  .titit'd  to  tw<-nt> -tivi-  in  *>t>n-i  and  t^^i-nix -»!)•■  in  •l.iui:htei-«.  and  thi*  eon- 
.!  :..•  :  i"'  ■  r  -utii  ■•■•>.  A  v.  r  tli  '.-e  aui*-*  tin*  p.irtif*  in;iy  inairy  alter  three  n'-iiMM-tful. 
■.::■    •  . .;.  «  M.l«  .i\oui.H  ;«•  iiht.iin  eou-i-nt  n{  |.i!*-ut>.     <'o^le  Civil,  livie  1,  tith* '». — - 


r  ■  ^ 


•  1.  .',   Mi  :'.!:i'l.  ;«Ti'l  oi  •'.>ur*i*  in  c-nint::-"  -'l^:•••  Tf  i  to  the   puieij  eivil   l.iw. 
:     ••   •.••■:   ■ 'ii- .i:;- !  r.\iut\  iIm-.  anil  •i.iujii!*!-^  .i:ii  i  iw  •m  v.  jrar:- of  a:;**,  without 

■  I     ••  -r -.  ::».!■..  u;  "ii  •  .in-«- iiiiine-rilitl  Ml  t)..'  1 k«.  !•••  jirrM-nt.-l. — <'iiittv. 

■  •  :-  ji  ■  .  •!•■  1  * '.   i'.«*  I  ' o-o.  1 V.  r.  7*1 ;  hut  thi*  l'»:li  "^-'i-iinn  re-en. ki-r- the  like 
■    ...'.'.  1*   I."  'I'li-T.   if  liiiiij.  «'!  .1   piT!\   ii!.d«T  twi-niv-onf  V'-ir*  t»f  a.j.-. 

*.  ii*  l.i    •!.•;»  ^\ .  i- ■•.\i  »■  i-r  w  .iliiw  :  I -Lit  (lii*  !:ith'-r  Im- th-ail.  tin- .ifii-irilian  of  t)i" 
■  .?.i<  :     I  :•■   ..i-.\''it  '.    .(iM'ointi'd  :  or.  in  i:: 1   m*  Liiardiaii.  tln*n  the  m.iihfi- 

.  i.-..::   M.-.i  i' 1 :'   I  :  'n;!   i)ii*r"  )••■  no  iiiothi-r  u!i:ii.iri  led.  then  tie*  ;:uardMn  «•: 

I    r    'ii  .i|>i>"iii'<  •!  i'V  ?  ti urt  itf  ehai i  > .  if  an> .  <>hall  havi*  authority  to  t:ive  oou- 

I  :■■  :ri"  iii.irr..ij»' .  .tii>i  "it*  h  i-oii'^eiit  i-tlni^hy  r«'|»ilriMi  for  th**  murri.i;:*'.  unh"tf(  theie 
"    J-  T  ••»ii   I'T  ".  ■:..'.   i  {•*  ■j.\f  "iii'h  roll -.•lit." 

:(  ..  t-.n  t.' I'i  iii.it  ail  ni:.ri  !:iL'*'«.  wif  rht-r  of  leLMtiinate  or  illei;itinia»e  I'hihlren.  ;ir»* 
:•.:.  :..••  ^'•■le-i  li  ]'ii>\  to.on-*  oi   the  marri.if;o  at  t  LO  Geo.  II.  e.  ••o,  wltuli  i'ei|iiire!«  all 


;i4w^ 
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*i*^s<i  ^**^n^8  celebrated  by  license  (for  banns  suppose  notice)  where  either  of 
-I  the  parties  is  under  twenty-one,  (not  bein^  *a  widow  or  widower,  who 
are  supposed  emancipated,)  without  the  consent  ot*  the  lather,  or,  if  he  be  not 
Jiving,  of  the  mother  or  guardians,  shall  bo  absolutely  void."*  A  like  provii^ioB 
is  niude  as  in  the  civil  law,  where  the  mother  or  guardian  is  non  compotf^  U^yond 
sea,  or  unreasonably  froward,  to  dispense  with  such  consent  at  the  diiK;retiuD  of 
the  lord  chancellor;  but  no  provision  is  made,  in  case  the  father  should  labour 
under  any  mental  or  other  incapacity.**  Much  may  be,  and  much  has  been,  said 
both  for  and  against  this  innovation  upon  our  ancient  laws  and  const itatioiL 
On  the  one  hand,  it  prevents  the  clandestine  marriages  of  minors,  which  $n 
often  a  terrible  inconvenience  to  those  private  families  wherein  they  happen 
On  the  other  hand,  restraints  upon  marriages,  especially  among  the  lower  cum^ 
are  evidently  detrimental  to  the  public,  by  hindering  the  increase  of  the  people; 
and  to  religion  and  morality,  by  encouraging  licentiousness  and  debauchery 
among  the  single  of  both  sexes;  and  thereby  destroying  one  end  of  society  aiid 
government,  which  is  concuhitu  prohibere  vago.  And  of  this  last  ineonveuienca 
the  Eoman  laws  were  so  sensible,  that  at  the  same  time  that  they  forbade  idan 
riage  without  the  consent  of  parents  or  guardians,  they  were  less  riironiai 
upon  that  very  account  with  i*egard  to  other  restraints :  for,  if  a  parent  did  not 
provide  a  husband  for  his  daughter,  by  the  time  she  arrived  at  the  ace  of  twenty* 
live,  and  she  ailerwards  made  a  slip  in  her  conduct,  he  was  not  allowed  to  dv^ 
inherit  her  upon  that  account:  *^quia  non  sua  culpa,  ^ parefitum,  id eommisim 
cognoscitur.(t)" 

(()  Not.  115,  { 11. 

mnrriit^ros  to  be  by  banns  or  license ;  and,  by  three  judges,  a  marriage  of  an  iUegitiinili 
minor,  had  hy  fUxMe  with  the  consent  of  her  mother,  in  void  by  the  11th  section,    iha 
words  father  and  mother  in  that  section  meaning  legitimate  parents.   Priestly  n.  Hu^am^ 
11  Ki\M,  1.     In  the  case  of  Honior  in,  Liddiard,  rejiortcd  by  Dr.  Croke.  it  was  decaM 
by  Sir  Willisim  Soott  that  l>astards  were  lx)und  by  the  11th  section  of  2G  Geo.  II.  cH 
It  follows  that  a  marriage  1>y  license,  with  the  consent  of  either  the  putative  &tlwrv 
mother,  will  not  be  a  oom])lianco  with  tlie  marriago  act,  and  therefore  void ;  andtb 
only  methods  hy  wliieh  t)ie  niarria;r<?  of  a  natural  child  can  be  legally  8olemiiii«i  m 
either  after  the  puhlieation  of  hann^i,  or  after  the  appointment  of  a  guardian  for  tkl 
eliild  )iy  tlie  court  of  chancery,  and  then  the  marriage  may  bo  performed  imderalioaN 
with  the  consent  of  such  ;!uardian.     1  Koper,  34<X— -Ciiittt. 

'^  A  matter  of  such  im|>ortanco  d«*serves  to  be  more  particularly  stated:  the  piitf 
mider  age  niarr>-ing  by  ^V.>.v/*.  if  a  minor,  and  not  having  been  married  before,  mnit  hm 
the  coH'^ent  of  a  father,  if  living  :  if  he  Y>o  dead,  of  a  guardian  of  his  person  (mtfiJtfi^ 
pohttrtf:  if  there  be  no  such  guardian,  then  of  the  mother  if  she  is  unmarried;  if  tkM 
W  no  mother  unmarried,  then  of  a  guardian  ap|>ointeil  by  the  court  of  chaneciy.  I 
}uivebei>n  in<'1ined  to  think  that  the  words  fnwfuiiy  appointfii  comprehend  a  goudiui^ 
pointed  by  the  father,  a  guardian  apiiointeil  by  the  court  of  chancery,  and  altoi,wkM 
surli  guardian  can  exist,  a  socage  guardian,  ho  being  a  guardian  of  the  pononof  thi 
wanl  ap}»^)int4Kl  by  the  law  itself. — Christian.  _     • 

"  Hut  a  provision  for  tliis  will  be  found  in  the  4  Geo.  IV.  c.  76,  s.  17,  by  whieh  Sis 
enacted,  that  in  case  the  fatlier  of  the  i»arty  under  age  be  non  CM>mp08  meBtiAi  or thi 
guardian  or  motlier,  or  any  of  tliem  whose  consent  is  made  necessary,  m  the  16th  fsete 
mentioned,  to  the  marriage  of  such  party,  be  non  compos  mentis,  or  in  perti  bcroadthl 
seas,  or  shall  unreasrinably,  or  from  undue  motives,  withhold  consent  to  a  proper  a^ 
riag«*.  then  the  j.arty  may  apply  liy  ]M'tition  to  the  lor<l  chancellor,  lord  keeper,  or thi 
lords  commissioners  of  the  great  seal  of  Great  l^ritain  for  the  time-being,  maiterof  Ihi 
rolls,  or  vice-cliancellorof  Knglan<l:  anrl,  if  it  af>i)e4ir  proper,  they»hall  deelsietb^MBI 
to  be  so.  and  such  declaration  shall  bo  taken  to  be  as  effectual  as  if  the  fiither,  goardHi 
or  guardians,  or  mother  of  the  ]M*rson  so  petitioning,  had  consented  to  such  marriag^^ 

ClIlTTV. 

"  The  commentator's  y»rofound  observation  as  to  this  effect  of  those  rsrtniatf  ^ 
upon  marriage  Ikls  ))een.  and  is.  amply  confirmed:  but  stat.  3  Geo.  I V.  o.  75  impiM 
still  grtNiti'r  restraints,  and  the  immediate  consequence  was  a  very  gen«al  JliniMtl 
indeed.  r)f  the  m.'irriage  rite  altogether.  'Within  a  year  the  act  WM  BTen  up,  SM ikl 
jn-esent  st.itute  substituted,  braving  jublication  by  banns  nearly  upon  the  fornMrfbOliK 

— riliTTV. 

Tlie  statute  t:r>  Geo.  II.  c  ?.?.  is  rei>ealed  by  the  3  Geo.  IV.  c.  75;  and  tlM  4 Owl  IV. a 
76  is  now  the  existing  marriage  act.    The  great  distinction  between  tlw  palkf  off  Ikl 
34A 
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1  incapacity  in  wunt  of  n'UHfin ;  without  a  competent  share  of 
lUhcr,  h«>  neither  ciiii  the  iiiatrimonial  contract,  bo  vuli(l.{u)  it  wan 
itl;0*<K  thai  the  issue  of  an  idiot  wart  h*;xitiniate,  an<i  consequently 
ria:;c  wa^  vaii«l.  A  strani>:e  <lctcniiinati(»n !  ninco  eoiiMMit  irt  aliHO- 
le  lo  matrimony,  uikI  neither  idiots  ntir  UmaticH  are  eapahle  of  eon- 
Ik'  liiiti;;.  Anil  therefore  the  civil  hiw  ju<l;^ed  luueh  more  Hcnhibly 
fU<*h  •leprivatioii>  of  reason  a  previmts  ini|»e<linient ;  *though  r  *ion 
rdiviirce.  if  they  hapjM'ned  after  marriage.,  r)  And  modern  ^ 
live  adheri'*!  to  the  n-a.-^oji  uf  the  civil  law,  hy  determinin^/fr)  that 
of  a  hnialie,  iiol  hein:^  in  a  hicid  interval,  was  absolutely  void.  But 
•  dillieult  to  prove  the  exact  state  of  the  |>arty*8  mind  at  the  actual 
f  the  huptiai^,  upon  this  account,  concurring  with  some  private 
Min^,  the  htatute  lo  (leo.  11.  c.  Hi),  has  pHfvided  that  the  marria/^c 
id  per^iins  under  plirenzies,  if  found  lunaticH  under  a  cominirtsion, 

to  the  <-are  oi'  trust4>es  hy  any  act  of  parliament,  l>efon*  they  arc 
Mnitl  mind  l»v  the  hml  chancellor  or  the  majority  of  Huch  trurttees, 
ly  voi.|.»' 

partie.-(  must  not  only  he  willin;^  and  ahic  to  contract,  l>ut  actually 
1  theniM-lvi's  in  ilue  lorm  of  law,  to  nuike  it  a  /^o^hI  civil  niarria^'." 

made,  fitr  vtrint  */<■  finstnti,  or  in  wonls  of  the  pivscnt  tense,  and 
ahitation  jnr  irrfni  tir  juturo  alrto,  between  perrtons  able  to  eoniraety 

Ai<r.  Xu  <*  M>>rri«iira  riim\  niram  IhUy  it. 


•  hittiT  ^t.itnti*  is  that  the  hitter  revert^  to  the  ohl  iinnei|i1e  of  imniHliin); 
.kr^iu;rt•^  Ity  ln^s  ot  |»rojM'rty.  Ac.,  hut  <h>es  n"l  violently  niaki'  void  u  «'on- 
•iit*r«-d  into.  It  tli*  ri-tori*  idMuindi  in  iimvisions  for  S4*4*urin^  un  UM«urunp« 
t'  that  tiif  paiiio'*  aif  nf  |ir<iper  up'  and  have  pr<i|MT  i*onM>iit,  iind  with 
liiT*-  *iiili  |>riivi^!iiii'<i  are  lirokcn  thmu^h:  l»nt  the^e  irre^uluriti<"«  are  not 

ill  llti'  inarriajt>  when  M>lfiiii)izfd. — <'ui.i:kiin;E. 

".  A  7  WiM.  IV.  e.  >.i  i.x|.lain.-.l  ».y  th.-  1  Viet.  V.  22.  ami  n  A  A  Virt.  e.  ,*t!) 
:1m*  r«  lii'lUt'  ilm*.*  wlii>  M-i-ti]»l*-i|  at  Joining  in  tlie  •*rrviee>  oi"  tlie  f«taMi**hed 
.<«  tilt'  ]f«ult  oi  a  l«iiii:  aiiii  ardiKMiH  Hirioi^le  earricd  un  lor  nmiiy  yeani 
)-arii.i!ii«  lit.  it  )i|i>vid«-«  t'"r  |iiae«*«  ot'  r<'h^i«iits  woi>)iip  itther  than  the 
eli.i|.«'-«  lit  til--  *  -:.ilpli-.|iiii.'iit.  hiin;!  irk:i«»t«Ti*d  tor  llie  »*oli*iiini/jitiiin  ot 
I  ill  .  .mi  i:  aUi»  t-n  ilili-*  )••  r^on-  niii>  wi^li  to  do  so  to  I'HtiT  into  thi*  I'on- 
m_\  i«  !:„'.  'U-  r»-r«in'>tiy  wiiati'ViT.  It  i-».  then'ton*.  no  loii;:«'r  i'>*i-iiti.»l  to 
a  ina::  i.iL'".  «'itli<r  tliat   it   himuld  l>e  -iili'iiini/eil  in  a  {•ari-'iiH'huri  h  i>r 

•  T  •••  1  •  I ii>!!ip<l  I'V  a  jM-r^iin  in  Imly  iirdi-r*:  hut  wlietlier  eflehrale'i  in 
r  uri'h  r  tiif  I'li'vi-^ioiis  nf  tlie  a)Hkv«^ni*  ntioni'd  Htatntf)  in  a  ]>hii-«»  <if 
i.;  •  r  iii  ill*'  I  i.-.iiii  III!  nly  ot'  tlie  -ii|>irin:eiulent  r«*^i*trar  of"  htrth^, 
■li  r..i_'>o.  till*  dittt  <r  lM*t<ii«>  w  h'tin  i-ivil  inarriap'N  may  In*  |HM'lDrnH-«l.  the 
I..  ;  rt .  .  !•  '1  iii«l  .!•  «-'i:ni<.iii:«'«l  hy  eiTtain  »":it  inn^taiiees  of  |»uhl:i-iiy.  i»r  I'n- 
*..::  J*'*-:  .1  l;«<ii-i-  <>ht.ii]i  thlr  onh  on  i>riiof  i>v  atlithtvit  that  there  i^  no 

lit  :••  Tii»'  Miam.iL'".-  Kkkk. 

.V  .;  K'iw.  \"1.  I".  '.1.  tin'  «lfr>ry  in  thi'«  country  wen»  imihihiitMl  to  marr>'. 
-  .iii'l  t.iii<iii»:  ;i  -t.ittitt*  in  the  .">!  lien.  VIM.  (\  14.  havim!  ev^n  ni:ule  i( 
:li«-  h  ::i-l.itiii*'.  I\  '2  \  A  VAw.  VI.  e.  l!l.  repeali*<l  the  hiws  an'I  eanon.4 
1  til  it  «<\>ri'  i<^!i  iit-.<»ii  u|iiin  tin*  i  ler^y,  and  ^ranti^l  thfiu  the  -;iuw 
I  tilt-  ;..!:\  i-iijovi  1.  I>ut  thi>  >tatute.  like  all  the  (»ther  n  forms  in  the 
]i>-ai<  <i  l->  Mii<'<  M  Nl.tiy.  jiimI  it  wa^  n^t  r«'vivi*d  airain  till  tlie  1  .1  it*.  I.e.  tyi, 
:T\  ii:i..-  ..Tin  ■'  -   I.  fi  l.«t  II  |i.i-'«fl  in  n>nviH'ation  in  the  tilth  year  **i'  the 

Kl..'i   I-:!!.   iM"  .-id  I't   wlm-h   ili*<laii>o   that   it   i^   lawt'ul  fi>r  the  hi«ho|«s, 
.M  ••:>'.  .1-  I  'T  .ill  ••:i.«'r  < 'hi  i^ii.oi  tiw-n.  tt»  marry  at  their  own  di*«-retji»n. 
n  •  h..Ti<  •  \\.  tlfujii  l:i\ini'n.  were  M<>t  all<»\vi-d  to  marry  till  «tat.  14  «k  I') 
.X.i'l  ii  •  I.iv  li...  T.>r  ".t"  •■nil  law.  if  h«*  w.ih  married.  eouM  fXi-rri^e  anv 
iiii'ti.'t.iii  rill  ..7  Ihii.  VIII.  e.  7.     -  Uurn*«'  I-I*'.  L.  4ls. — *'»ri^ti\\. 

«>iii<  tin-i-  I  •■  a  ^Moiind  t>ir  aiinnllini!  the  murria^re:  a**  (Mi  aeeonnt  «)f 
■•-•'11  |.  ill',- h*  1.  ••:  liifM-f  iihiainiHl.  under  fals«*  names.  1 1  Pliil.  K.-e. «'.  \X^, 
7*1.     1  I'h:!.  M.  l"t.  .^o',  ;i  hut  unh'-.o  the  name  WiL'«  a^ounifil  !i.r  th*   |air- 

ioij  tl :ii>r  i>.o;\.  nr  tin'  |Mir«-ntJ4.  thi*  eireumntantv  tif  ihi'  m.iirii^re 

:j..u-  ii.tin-  \v::i  fj.t  inv.ilid.it.'  it.  :t  Mauh-  A  .^.  iVi'i.  :,;is.  I  Ph;I.  I  17.  'J 
r  .i<">ut  th>-  t.tiiiilv  itr  ftiituut'of  the  indiviihial.  lliiUiizh  }iro<hh  fd  )y  di<" 
crt-nititivn.".  \%ill  not  at  all  atl'eet  the  Validity  of  a  niarria^'o.    1  Vhil.  K.  <*. 
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was  before  the  late  act  deoinod  a  valid  marriage  to  many  puri)oees ;  and  the 
parties  nii;rljt  lie  eoinpelled  in  the  {spiritual  courts  to  eoicbi'ttlo  it  iHfavit'rcdt4ur. 
iiut  tiiese  verbal  eon  tracts  are  now  of  no  force  to  coni]»el  zi  future  niarria;rv-  ^) 
>»  either  is  any  marriage  at  present  valid,  that  is  not  celebnited  in  some  puri&ki- 
church  or  public  chapel,^  unless  by  dispensation  from  the  archbishop  of  CaiiliT- 
bury.  It  must  also  be  preceded  l»y  publication  of  banns,  or  by  license  from  the 
bpiritnal  jud^e.  Many  other  Ibrmalities  are  likewise  pivscribed  b}'  the  act;  ibe 
ncjj^lect  of  wiiich,  though  penal,  does  not  invalidate  the  marriu^.  It  ii»  held  to 
be  also  essential  to  a  marriage,  that  it  be  performed  by  a  person  in  ordent:^;) 
though  the  intei'\'ention  of  a  priest  to  solemnize  this  contract  la  merely  jvrii 
po.'iittri,  and  not  juria  naturalis  out  dichtt:  it  being  said  that  i>o|>o  Innocent  tbc 
Third  was  the  rii'st  who  ordained  the  celebnition  of  marriage  in  the  cLun*h;i^a) 
*44m  '^^'*'^**^  *wiiieh  it  Avas  totally  a  civil  contract.  And,  in  the  timeb  of  tlw 
-*  grand  rebellion,  all  marriages  were  ])erformed  b}'  the  juajtiees  of  the 
peace;  and  these  marriages  were  declai\}d  valid,  without  any  fresh  solemniza- 
tion, by  Stat.  12  Car.  II.  c.  J53.  But,  as  the  law  now  Htands,  we  may  upon  xim 
whole  collect,  that  no  marriage  by  the  temi)ond  law  is  ijK^o  facto  i'o*dj  tliat  » 
celebrated  by  a  person  in  ordei's, — in  a  parish-church  or  publie  chapel,  or  ^ht- 
where,  by  special  dispensation, — in  pursuance  of  banns  or  a  Heen»e, — between 
pingle  persons,— consenting, — of  sound  mind, — sind  of  the  age  of  twenty-one 
j-ears;— or  of  the  age  of  tburteen  in  males  and  twelve  in  females,  with  eonwDt 
of  parents  or  guardians,  or  without  it,  in  case  of  Avidowhood.  And  no  marriajsiw 
is  i'i/nliilde  by  the  ecclesiastical  law,  alter  the  death  of  either  of  the  parties;  wt 
during  their  lives,  unless  Ibr  the  canonical  impediments  of  precontract,  if  thit  i^ 
deed  still  exists;  of  consanguinity;  and  of  aHinity,  or  cor|)oraL  imbecility, nK 
sisting  previous  to  their  marriage. 

II.  I  am  next  to  consider  the  manner  in  which  mannages  may  be  dinohrcd; 
and  this  is  cither  by  death,  or  divorce.  There  are  two  kinds  of  divorce,  tbe 
one  total,  the  other  partial;  the  one  a  vinculo  7/uitrimonii,(b)  the  othcrmerelri 
men.sft  ct  thoro.  The  total  divorce,  a  vinculo  matn'inonii,  must  be  for  some  of  the 
canonical  causes  of  impediment  before  mentioned,  and  those  existing  fr^orv  tb« 
marriage,  as  is  always  the  case  in  consanguinity;  not  8ui)ervcnient,  or  iriof 
u/tc/a\infj<j  as  may  be  the  case  in  attinity  or  coqjoral  imbecility."  For  incwi 
of  total  divorce,  the  marriage  is  declared  null,  as  having  been  absolutely  vniiv- 
ful  aO  initio:  and  the  parties  are  therefore  separated  pro  salute  anifnanm:  kt 
\vhi<.'h  reason,  as  Avas  uefore  observed,  no  divorce  can  be  obtained,  but  doiiK 
the  life  of  the  i)arties.  The  issue  of  such  marriage  as  is  thus  entirely  difsobvi 
are  bastards. (c;-^ 

(»>  St  It.  26  Ctvo.  II.  c.  33.  (»i  ■'  Fnim  t)M«  Uuids  of 

(')  Silk.  1 1'.».  (•)  Co.  Lilt.  :U6. 

{»,  Mi»iir.  170. 

^  T}u*  niarriav'i'  :iot  requires  that  the  marria^rc  simll  bo  celebratGd  in  some 
or  puMic  <.'iiapt>i  whore  bann^  had  been  usually  publishf^l:  i.e.  before  the  Si^thof  IbH^ 
17')4.  In  cniistMiut'neo  of  this  oonstruetion.  the  court  of  King's  Bench  wereoblttfdlf 
doclriro  a  Tnarrin^rc  voi«l  wliich  liad  Immmi  >oleinnizod  in  a  clia|)cl  erected  in  1765.  vtH^ 
TiV..).  And  as  then*  \v«mv  many  niarrin;;<.'M  njually  defootivc,  an  net  of  pwliAinnit  w 
iinnii-diatt'ly  parsed  wliicli  Ic^'alizt'd  all  niarria^^'s  <M'lobratod  in  such  churches  or  chipik 
.•-in«-(>  till'  ]>a><'«in::  of  the  I'ornirr  marriage  net  :  nnd  it  also  indemnified  the  dcrgJiMl 
Irnni  tli-'  p«niiilir>  iIh'V  liacl  ini'urri'd.     ill  ti»*o.  J II.  <\  .'k). — OilRl:«Tl.\X. 

''The  iiii]»ir>n<-y  of  iIh>  hu^linnd  at  the  tinif' of  the  in  nmnjic  to  consummate  it  tt' 
still  ( iin:itiMin;r.  is  ^m'ouii'I  tor  annuUiu;;  it,  though  the  hu.sband  was  ignorftnt  of  hiisof 
stiiMti'Mial  <h  r.'«i<.   2  riiil.  K<*.  C.  UK — (.'iiittv. 

Ciirj'oral  iniluMiliiy  may  ari-«»  alt«'r  liu.'  marriap\  whioh  will  not  then  vaettetheB* 
riairi-.  bf<:iii.<.i'  tlicre  was  no  fraud  in  the  ori;rinal  eoutraet :  and  one  of  the  ewh  if 
niarriairi — vi/..  tiif  Ir^'itiniatt*  ^irocrtMtion  of  4'hildren — may  have  been  aivwemiiMi* 
}<indri'd  hy  allinity  can  ha]>]MMi  Mibsoi{u<MitIy  to  the  marriage;  for,  as  affinity  •1*^' 
di'pciHU  upon  tlH>  pn*viou-«  marriage  of  onv  of  the  ]>in*tit*s  so  related,  if  a  husliodv 
%vitV  ari'  not  <o  relaii'd  at  tltc  time  of  the  nmrnafre  they  never  can  become  soaftsnni^ 

— <.'IIRI>T1AN. 

"  In  th<'>o  divorco-*  the  wift\  it  is  said,  shall  roioivo  all  apiin  that  she broujAl ■'^^ 
Ikt:  >>4'oau«(>  thr  nullity  of  tin'  niavria<;o  ari.ses  through  some  im|>ediment;aiid  tMfis^ 
of  th<'  wif4>  woro  given  for  licr  advaneemeut  in  marriage,  which  now  OMieth.    Bsllkii 
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mrn^a  ft  (horo  in  when  tho  m.iiTinp>  is  jiint  nixl  lawful  ah  initio^  oiia 
f  law  is  ti'iniiT  <ir«iissolviii;^  *it ;  Imt,  for  m)Iiio  sii|i«*r\*eniunt  r^i  ii 
mii'rt  iin|>n»)ii'r  or  iI^])os^4illlo  for  the  mrtii'S  to  livir  to*retlier:  ^ 
•*o  <if  iriiolrniMi*  ill  ti'injH'r,"  or  ailultcry,  in  i*itlK*r  of  tho  partii»s. 
Ill  law,  which  the  ronnnon  hiw  follows  in  this  cas<^ <io(*riirt  ho  hii;lilv 
eh  niysti^rioits  reverence  of  tho  iiii|)tiul  tic,  that  it  will  n«>t  all<»w  it 
Oil  for  any  causo  whats4M*vor,  that  arises  atlor  the  union  is  madi*.-' 
Kii«l  to  1h»  built  on  the  divine  revealed  law;  though  that  ex|»iv>-ly 
iitincnee  as  a  rause,  ainl  indeed  tho  only  eausi\  why  a  man  may  pat. 
to  aii<l  marry  another.(//)  The  civil  law,  whicli  is  partly  of  ]»:i;;aii 
iws  many  eaUM's  of  ahsolute  divorce;  and  some  of  them  pretty 
:  as.  if  a  wife  ^oes  to  tin'  theatre  or  the  puhlie  ^ames,  without  the 
md  consent  of  tho  liunhand  ;(«■)  hut  anionic  them  adultery  is  tho 
id  with  rea-on  nanioii  the  tirsta/)  Hut  with  us  in  Kn;xland  adulter)' 
ISO  ot'  s<-paration  fr«ini  iK'd  and  boani :(«/)  tor  which  tho  best  reason 
;iven.  is.  that  if  divorces  woro  allowed  to  depend  n\Hn\  a  matter 


*  \U\\  \\x  y.  '/i  rjw.  S,  IT,  H. 

•■•'  Xn.  117.  i»t  M«*>r.  t'AS. 


*StffHU  an*  not  hp^nt :  anil  if  tho  hushund  pvo  thom  away  durin;;  thi*  covtT- 
any  i'i>Uu.-iiin.  it  .-li.tll  hind  htT:  if  hho  knc»WK  licr  ^hmIm  urt«  un«|ii*nt.  s\u* 
a<-tii*ii  i*t  >li-tiiaiv  tor  them  ;  but,  us  to  money,  «iiLC.,  wliich  cunnut  U*  known, 
111  till'  -|'iiiiii:d  i-ourt.    I>yor,  02. 

i>  fii  til].-,  till*  i*.irti<-«  to  in.iiTv  a^siin.  nnd  to  do  nil  othor  .ict.<<  as  if  tln'V  hail 
:irrif'l.  <'»iiii.  l»i^r.  Imt.  ami  K«'int\  <.'.  I  and  *.'.  7.  M«wro  Kcj*.  »••>«•.  «".i. '.».  Ii». 
"•,  «'ro.  K.u. '.Hi-N.  ;;  Mod.  71.  < Vo.  <.'ar.  4<i;i.  And  aftrr  this  iliv«)n'i«.  tin* 
'  hn-h.tiiil  t<ir  till'  «lfl»tH  of  till*  Woman  d(>4*s  not  continu<*.  <ii>w.C  N.  p.  1*'. 

•  •rtiiv«»nf  -tm-U  in  fon'«  till  rcverj*c<l  on  appfal.  1  And.  lv'».  2  I*«'V.  pi'J. 
Ni»  a  ■'t'utfiHf  liir  nullity  of  a  marria^t*  in  niMwi  M#'./ii/i..iiM  nuintnjii.  <'.ir(li. 
thf  part:v'>  il.i*.  an  examination  will  not  be  ullowc<l  to  prove  an  heir  eon- 

Im'i.   7  f '«».  4  ;.   -riiiTTv. 

ii..'jl.;i  li  \^||f  tIi«T  ill  leiiipiT  alone  ix  a  uround  tor  a  divnrre  a  »ir-Mj«.i.7  tL.ni: 

tbf  \.i\\  i>  to  ( oii'ii'ler  niarriaire  indi-'^oliilplf.  and  tlie  «*ourt  it  !»Iow  to  inter- 

h»Te  ««>:ii«>thiiii;  app«*ars  whieh  rendiT"  i'oii:iliitati«»n  un's'ite  or  is  likely  to 

ritli   iiijuiy  t«i  till*  person  or  to  the  health  of  the  ]»arty  applying;.     It   is  no 

1  U>.iutiliiily  "".li'l  l»y  Sir  W.  .S*oit.  in  tlie  ea>e  nf  Kvaii>«  i*,*.  Kvan**.  1  Ila^^:. 

"th'tu;:li  in  partirular  eaM's  the  ri'pu;:ii.inre  of  tJn'  law  to  flis«<ilve  the 
ni.itri:i)<>iital  i-oli.iliitation  may  o]ieriite  with  f:reat  *>everity  u]M>n  individuals, 
•••  •■ar^'fully  renieiiihered  that  tin*  iiener.il   happim^s  of  tin*  marritnl  life  is 

•  ind:««<iluhility.  Wlieii  ]M>ople  understand  that  tlu-y  weMf  live  tok;t»th<*r, 
■«'rv  few  re.k«i)ii4  known  to  the  law,  tliev  leirti  to  soften  bv  mutual  a<*o<iin- 
tl  vt»ke  wliii'h  thev  know  tlu»v  raiiuot  >hake  otf.  Thev  Imtouio  i:on<l 
I  f»iMMl  wivej*  troni  the  neees^iiy  of  remainini:  husl>andd  ami  wive-*;  for 
l»<>wi*rful  ni.i<ter  in  t«'a('hin^  the  (lutie<  whielt  it  imposed.  If  it  were  onc«« 
Lit  u]>on  mutual  di^L'u^t  married  ]MT-ons  mi^'ht  U'  b'pdiy  >e)i;irat«^l.  many 
i«iw  p.i.-'o  till* null  the  world  with  mutual  eonifort.  with  attiMition  t>i  their 
•nil J  and  to  tin*  ni'iral  order  of  ei\il  *iH'i.'iy.  miffht  have  Uvn  at  this 
jT  iij  II -T.it'*  of  iiiiiTu.il  nnkindni"«'>.  in  a  state  of  «^tr.LiiL;em«uit  fr«>m  their 
•nm:.  inl  in  a  *>i.itf  nf  the  m«Kst  liei-hti>u<i  and  unre«i  i-ve«l  immi>rality.  In 
1  m.tnv  if:!!'  T'.  tin-  liappine"'*  of  >ome  mdiviiluids  mu-t  1m»  ^ae^iti(>■4l  to  tho 
iiir»-  ceM'-r.il  L'H»|." — <\)i.i  KiiKii:. 

ii-l».tiid  ami  ^\.te  111  IV  livf  "ei'.o'aie  >iy  airr-fnient  Ketwi-en  thomt«»lve4  and 
1  -*i<-li  a::r«'>Mii«'nt  i"  valiil  and  Mu'iinj.  .iiid  m  iv  )>•'  -m-d  uimui.  if  it  bt*  uot 
1  it-*  n  itiiif  a*  for  a  lutiire  «»eparatii»n.  t.i  !•••  a>l>ipte<l  at  thi»  si>le  plea-nre  of 

pirTi»—  I'-iiij".  :»»  t)ie  i;jn«' I'f  niakin:  tin*  a  jr-'i'mt-nt.  living  ti»:!»*lh»'r  in  a 
•.  .<.-..  .1,...  ..  ri,Mil..w.  i!  Rir.  A  t'.  MT.  4  l>..wl.  A  K.  11.  '2  E.ist.  ::>.:.  li 
Vie...  *.77.    II  V...  .VJ». 

n  a;rr>-i-nifnr  i«  liv.»  -ii>par.iie  they  appi'ar  to  bavi»  cohahit»M|,  o«)uity  will 
^■•••111' lit  .1".  \v..:v  f-l  l.y 'ij.  It  "ul'-SfjUi-nt  ('oIial':!:tti«<u  :  I  I  l*«»wes''»  Ki'p.  tlo.'i : 
I  l'....re  \V.  -J:  1  K.inl-I.  Iim"*:  a-*  n'-te^!.  lM'ox.  Ki'p.  Iin»:  Hunb.  1>7:  II  V.*^. 
if,  tht^  aj»r»—:ii'  nt  li^.m:  in  enn-'^iuen^e  of  the  wife's  elopemont,  tho  hu*- 
i.iko  h-r  iiLMiii.    1  ViTU.  't'2. 

the  Wile  U'Mi:;  eoilty  of  adult erv  is  Uit  Y>ar  to  a  «*hiim  ma<lo  by  hor  tnistoo 
mtion-^letil  t><r  :*.rreip<  of  annuity,  then*  Y)ein^  no  «*lauso  that  tho  deed 
i  un  that  ^tvouii!.    *J  Uar.  A  (.Vvs.  517.   4  D.  A  U.  11  S.  C— Cuitty. 
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within  tlio  [>owcr  of  either  of  the  parties,  they  would  probably  be  extiapmelj 
freciuont;  as  wan  the  cuhc  wlien  divorces  were  allowed  for  canoiiicai  disahililiet^ 
on  the  iiuMV  eoiiiossi4>ii  of  tlie  parties,(/i)  whicli  is  now  prohibited  hy  tlie 
eauoiisj//^  However,  divorees  a  vinculo  matrimonii,  for  adultery,  have  of  iatt 
yeai*8  been  frecjueiitl}'  gmiited  by  aet  of  parliament.* 

In  case  of  divorce  a  metuia  d  fhorOj  the  law  allows  alimony  to  tbe  wife:  which 
is  tiiat  allowance  Avhich  is  made  to  a  woman  tor  her  support  out  of  the  hufrband*! 
estate  :  hein^  settled  at  the  discretion  of  the  eeelosiustieal  jud^.  on  considemtioa 
of  all  the  eircuniHtances  of  the  case.  This  is  sometimes  called  her  estorvr*,^  fur 
Avhich,  if  he  refuses  ])aynient,  there  is,  besides  the  ordinary  proceHS  of  excon- 
inuni cation,  a  writ  at  common  law  de  estoveriis  habentii^,  in  order  to  recover  it.(;) 
*44->i  ^^  ***  /jjenerally  proportioned  to  the  rank  and  quality  of  'the  partie:*.  Bat 
"-J  in  case  of  elopement,  and  living  with  an  adulterer,  the  law  allows  her  m 
alimony.(A') 

III.  Having  thus  shown  how  marriages  maybe  made,  or  dissolved.  I  com 
now,  lastly,  to  s]>eak  of  the  legal  c*onsequenceH  of  such  making,  or  dissolation. 

By  marriage,  the  husband  and  wife  ai'e  one  person  in  law  :{l)  that  is,  the  vefT 
being  or  legal  existence  of  the  woman  is  suspended  during  the  marriage,  oral 
least  is  incorporated  and  consolidated  into  that  of  the  husband :  under  whose 
wing,  ])rr)tection,  and  cover,  she  ])erJbnns  ever^*^  thins;  and  is  therefore  called  ii 
our  law-french  a/V'//i(»-t»ore/t,/cp//»'/ifl  viro  co-operta;  is  said  to  be  coveri4faT^m^9 
under  the  ])njtection  and  influence  of  her  husband,  her  baron,  or  lord ;  and  her 
condition  during  her  marriage  is  called  her  coverture.^    Upon  this  principle,  c^ 

(A)  '1  MinI.  :t14.  (•)  Cowri,  tit.  JUlmoqy. 

(<i  C:in.  16=j3,  c.  lOA.  y^)  Co.  Litl.  12. 

(>J  1  Ler.  0. 

^With  re8poct  to  confessions  of  adultery,  tlie  rule  in  the  eeelesiodtical  courbi  muh 
now  to  he  that  they  are  very  ohjeetionuble  grounds  for  a  isentence  of  divorce,  ind  tobi 
i-etreivod  with  the  >n'eutest  eautitm ;  but  that  when  proved  to  the  satisfaction  of  Ihi 
court  to  he  porftH^tly  free  from  all  sus]>i('ion  of  c*ollu!(ion,  they  may  be  sufficient.  Sm 
I  Hn^^ard's  hop.  'My\.  3  id.  l^y,  3ir>. — Colekiikse. 

*  For  the  puri>oi(e  of  nhtaininfr  this  divorre  hy  a  bill  in  |>nrliament,  it  is  neremary  tkil 
on  the  ]K'tition  for  the*  hill  to  the  house  of  lords  (where  such  hill  usually  originatci) tkl 
an  oilivial  copy  oi'  the  ]»ro( '(Hidings  and  definitive  sentence  of  divorce  a  menM  et  that 
in  the  ecclesiastical  courts,  at  the  Huit  of  the  petitioner,  shall  1>e  delivered  at  the  fatf  a 
outli.  U|KMi  the  second  roadin;;  of  the  hill,  the  petitioner  must  attend  the  houtftobi 
examined  at  the  l)ar.  if  tlto  house  think  fit,  whether  there  xm  any  colIuMiou  rei^fiecringthi 
act  of  athiltery,  or  the  divorce,  or  any  action  for  erim.  con. ;  and  whether  tbe  irife«M 
living  apart  from  her  hushand  under  articles  of  separation.  In  all  divorre  biU«  muitbi 
contained  a  clause,  prohihitin;;  the  offending  f>arti(*s  from  intermarrying  with  eaehoChtft 
(but  tliis  clause  is  generally  struck  out  in  the  committee,  and  the  act  pamted  wilhonlikl 
and  evidi'uce  must  he  ^iven  in  the  committee  of  the  houTC»  of  commons  on  the  bilLtlMl 
an  action  fordania^res  ha>*  heen  hroii;;ht  against  the  se<lueer,  and  judgment  for  the  pUa* 
tiff  liad  therecm,  or  a  sutlicient  reason  pven  why  such  action  was  not  brought,  or  jai|^ 
nient  obtained.  See  the  staii<lin^  onlers  of  tlie  two  houses.  The  proof  of  a  veidiietil 
law  may  lie  disj»fns<'d  witli  where  the  ciixrunistance^  arc  Bueh  that  the  adultery  of  Ihl 
wife  can  he  ])roved  by  snti>factory  evidence,  and  where  at  the  Kume  time  it  is  impoHMl 
for  the  husband  to  obtain  a  verdict  in  an  action  at  law.  It  was  dispensed  witniBlhl 
case  of  a  naval  oHicer,  whose  wife  had  b(>en  brought  to  bed  of  one  child  m  his  sbHHi 
\x\w\\  duty  abroad,  and  U]>on  his  return  was  far  odvance<l  in  her  pregnancy  with  flis 
second,  and  where  he  could  not  discover  the  father.  So  in  another  case,  where  aa^ 
rie<l  woman  liad  ^one  to  France,  was  divon^eil  there,  and  had  married  a  Frenchaua.  H 
wouhl  also  lie  disiiensed  with  if  the  adulterer  should  die  before  the  husband  eooMt^ 
tain  a  verdict. 

In  case  of  divorce  for  the  adultery  of  the  wife,  the  legislature  alwajrs  interfereitoaifci 
her  an  allowance  out  c»f  the  husband's  estate.  an«l  for  thiit  niont  just,  humane,  aod MHI 
reason,  that  she  mav  not  be  driven  by  w:uit  to  continue  in  a  course  of  Tice.  PerBMl^li 
4  D.  Jt  R.  IT.—C'iiiTTY. 

^  A  word  used  bv  Rrat^ton  to  siiinifv  anv  kind  of  aliment.  And  stat.  6  Edw.  La* 
putti  it  as  an  all(»wanci*  for  meat  or  cloth.  The  mmlom  ae<*epration  of  the  wora,n  ■< 
It  have,  refers  to  lum-^e-l^ote,  hay-bote.  and  plou^!i-hote. — Cuittt. 

*"  WhateviT  may  he  tin*  ori;:in  oX  t'm  r-ftn-rrf,  it  is  not  perhaps  unworthy  of  < 
that  it  nearly  <*on'esponds  in  its  si;:niHcation  to  the  I^tin  word  nupta;  fbrthatii 
Q  nulcthfx,  i.e.  ieyendv,  because  the  mouesfty  of  the  bride,  it  is  said, 
J48 
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|N»ru>ii  ill  liur«l>aii«l  aiifi  wifo,  (lf]H>ii(i  almost  all  the  loirjil  ri;;]itrf,  duties, 
liiiirit.  that  i-iihiTot'  thom  uciiuiiv  hy  tlu*  iiiarria;;!*.     1  r«|H*ak  not  tit 

ihf  riifhlA  «)1"  j»r*i|»t'rty,  hut  of  t*uch  a»«  an*  nuMvly /*'r.''«^/i«i/.  For  thin 
man  rannot  urant  any  thin^  to  liis  wih*,  or  ontrr  into  covenant  with 
ir  the  irnint  wmihl  ho  U*  hiip|H»M.*  hiT  srnurnto  vxiHtrnci* ;  an<J  to  vow- 

hvr.  wtiiihl  hr  only  to  covfuant  witli  himm*lt':  unil  th(*rctore  it  in  also 
tnir,  that  all  <'oni|iai.*tH  nuuic  iM'twron  hiishand  und  wito,  whtMi  nin^le, 

I  hy  thi*  inii*riaarria;X4'.(n;''    A  w«>nian  indi'<*<l  may  he  attorney  lor  her 

VAXip'  11] x III  that  d<*hf-at«*  iK><-aMi(>ii,  that  i«h<*  was  h-d  to  her  hu.Hlund'if  home 

t  M  Vvil. — <*HH1.«TIA\. 

jfliund  and  wil'o  iH^iiifi  ono  (K*rwm  in  law.  tho  former  rannot,  mft4*r  marringe, 
vfyaitcf  t»f  i'«>miiioii  Liw.  ^ive  an  eniat**  to  thn  wil'«>,  (<>>,  Litt.  Il'i.  a..  1^7.  h.,) 
le  141  th«*  hu*i)>and.  To.  Litt.  Is7.  h.  Hut  the  hunhand  may  icrunt  to  the  wile 
rvriitinn  of  truHtfe^,  ((*t».  Litt.  'M^\)  and  ho  may  surrenders  c*o|iyhold  to  her 
•^kun<l  rannot  r«>venant  or  (*(mtnu*t  with  hin  wife.  (Co.  Litt.  112,  a..)  thmifch  he 
r  hi.«  omtnu't  l»iii<iiii^.  if  entere<l  into  with  truKt(H*ii :  for  unh*M«  }>y  |mrticiilar 
tlie  ru-toin  of  York.  iFitz.  i^n^seription.  iil.  Bro.  Ciutoni.  .Oti.)  u  feme  rovert 
I*  of  iukiii>;  any  thin^c  of  the  pih  of  h«*r  huHlmnd.  {ijo.  Litt.  3.)  ex<'«*|it  by  will. 
.     2  Vrrii.  :t>.'i.     o  Atk.  7-.     1  Fonhluiii|iie  on  K«|.  hVl, 

|ii:(>.  ^ift<  >M-(wiN'n  hii!4l>an«l  and  witV  are  hUii]M>rt«'d.  (I  Atk.  *J7<>.  2  V«*]C.  CGC. 
K*\.  lo.:.     :i  p.  Wilis. ':{.'>4.)  unh'HH  in  fraud  of  ('r«*ditorr(.  (k<*.,  or  where  the  gift 
holf  .»f  ili«»  hujiUiiid'H  e!«tate.     :i  Atk.  72.     2  Vi-j*.  4'.»S. 

i;!h  in  e<)iiity  th«'  wite  may  take  a  iM*|iarAte  c^ntiite  from  her  )iu<«}mn<l  in  re^peet 
till  «*v«'ii  have  a  fl«*4*n*»*  a^ainxt  her  huMhand  in  ntifMH-t  of  wueh  «*->tat«*.  il  Atk. 
«il  iMT^flf  of  M  ('liur>;e  f<i»r  |iayment  of  hiH  dehts.  (i'rec.  Ch.  2f».^  y«'i  if  she  do 
•i  tilt*  pr*Hliir<*  ihirin^e  hin  life,  and  he  maintiiinH  her,  an  aiMNumt  *>f  nufh  iie|Ni- 
-hall  not  U*  tarriiNl  tjurk  l)«*vond  the  voar.  2  P.  Wmx.  h2.  Mi.  a  I*.  WniH.  :;.\5. 
•••.  71ti.  10\V>.  12G.  llVti.  225.  TFonhl.  on  %  104.  1  Atk.  2t;y.  1  >>|U. 
.  pi.  7. 

-n.  VIII.  th«*  husband  may  make  an  e.«tate  to  his  wifi»:  a*  if  ho  make  a  feofT- 
♦'  UM'  «'l  hi"*  wif«'  for  life,  in  tail  or  in  f«M».  tlie  l■!^tat»*  will  U»  Mx»*4*iiti*d  by  the  27 
.  unil  tlit<  wift>  will  \h*  fu>ise4l.  Ok  Litt.  112.  a.  Si  if  tht*  husband  i-ovfiiant 
i«*il  t«»  tli»*  use  of  liiri  wife.  (id.  a.  h. :)  anil  thix  when*,  hy  ruMoni.  hf  niiirht 
»nini'in  i.iw.  Litt.  s.  l(i.*<.  .^i  where  the  hu**h:in>l  or  wife  wi  on  aut**r  droit. 
i\  iii.tkt'  an  «*->tute  to  tin*  other:  as  if  the  wifo  has  an  authority  hy  will  to  ii«'lL 

II  to  hiT  hu<>hand.     (*o.  Litt.  112.  a.     ' 

i  A  man  maki*  a  1m  md  or  eontnu^t  to  a  woman  l»efor«'  niarria:?t*.  ant  I  they 
iiit'-iiuiirry,  the   Iniiid  or  i^ontrai't   i»  dis^'harp**!.     4Vo.  dr.  .VM.     1   liord 

•  m-n  m.ike  a  )M>nd  or  rontrart  to  a  woman,  or  o  eontra.  and  one  of  them 
h  h*  r.  tiif  Utnd.  Jtf.  is  dischar^etl,  (Cro.  t*:ir.  TmI.'  thou;;h  it  U*  nit<*nd*><l  for 
lit*!'  **i  tht*  Witt'  durin;;^  the  coverture,  oi*  that  nhe  yhall  have  Hurh  rents.  Jko.  at 
il.     «ii  <h.-'l.  117. 

it-naiit  or  4-i»ntra«-t  hy  a  man  with  a  woman  is  not  d<*t(troye<i  hy  th«Mr  marriage, 
Mi  to  U»  p«-rfonii«Ml  i^  future,  to  >>e  d»ine  after  the  marriage  is  di*tt'rmine<i:  aa 
«  Wii.-  -.  murh  attt-r  his  d«iith.  Hut.  17.  Hoh.  1:1  li.  2<'ro.  571.  Tro.  Tar.  :»7rt. 
I.  I  >.ilk.  .;j<*..  Palm.  Vl».  Tarth.  512.  r,>m.  I»iv'.  H.  &  F.  I>.  .*i  T.  K.p.  /.Si. 
Tta^f  .i.M.,  lint  th'Jt'.it  a  hn'a<'h  lM»fon».  Skin.  40.'.  And  tin*  tHniri**  t»!"  iv^uity 
:-t  in  pr.f-i-nti.  or  whi<*h  mi»!ht  ariso  durini!  <'ovcrturi'.  to  he  extini:uisht*tl  at 
!n  ori.tjf.  u|"iii  thi*  no'inii  tliat  hu«h.in«l  itiid  wit't*  ar«*  hut  ont»  p»'r««in  in  law. 
:  -II.'  tMi'h  ittht-r:  Vft  a*  tlo»y  mav  sue  v.wU  oihi*r  in  iH|uiiy.  a  Inih*!  or  other 
.  lU.'h  V'liti  at  l.iw.  <«liall  l»«»  sustaiui'd  in  tNpiitv.  at  lfa*it  as  fvnltMH'f  of  an 
•J  r.  Wilis.  J  J.;.  2  Win.  4>«».  4>1.  2A!k. '.»:.  rnn-.Th.  41.  Pi.  k  U«».  And 
•nt  ti>  iM.iki'  a  m.irriai:**  M^tthviitMit  shall  U*  i|i*iri'tHi  in  tH|uitv  at(«*r  t)ie  mar> 
,:h  .1  w.L>*  to  hi-  iii.iili*  ht'fori*  iht»  man*iai;«v  2V«'nt.o4;i.  Si  an  «:rrts»nit»nt 
!•••  «.;••  i*»  i|i".|it»«.i-  (ii  *ii  niut'h  moiifv  durim;  ht-r  iiiviTiun*.  I>uh.  1  VtT.  4*'^. 
.:»•  '  h.ir;:i'  h«T  «-i.»!«*  with  f*:iymi'nt  oi"  h«»r  hiL'«iiand's  drhts,  or  appiv  )ht  si-jia- 
til  -11*  h  puipo^iv  ;iTid  il  iliH's  tiot  appear  to  havi*  In'fn  inti*ndt'^l  hv  h«T  i\s  a 
hu*l':Oid.  fiptity  will  dtiTtf  the  hii^haii«l'*i  iiss«*t<*  to  Im*  appli*'«i  in  •*\oiii*ratiiin 
t*'.  t»r  in  ri*|mviiii'itt  ol  ihi»  mont*v  ndvancfd.  2  Vern.  .147.0'***.  1  hr*\  P.  ('.  I. 
L  1  I'.  Win-".  2».t.  i:  Atk.  :iM.  *  1  Fonh.  on  Va\.  hrl,  10::.— rniTTT. 
iiih;ind  and  wiff  join,  ai'etinlin^  to  th«*  pnnisions  of  a  iitatute  law.  in  ronreyinff 
and  to  a  third  iMT-Min.  und  Kueh  thinl  |H>rson  retMnveya  to  iht*  !iusl>and,  th«i 
Y|uirG«  a  title  in  hia  own  right.     Jackaon  t'«.  8t«veut,  10  Johns.  llO.     Meriam 

U9 
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luisband  ;(o)  for  that  implies  no  aoparation  from,  but  is  rather  a  representatioa 
of,  hor  lord.  And  a  hiirthand  ma}'  also  bequeath  any  thing  to  his  wife  by  iriQ; 
for  that  cannot  take  cfToct  till  the  coverture  is  determined  by  his  death.i^]P 
The  husband  is  bound  to  provide  his  wife  with  necessaries  by  Taw,  as  mach  m 
himself;  and,  if  she  contracts  debts  for  them,  he  is  obliged  to  pay  them  \(q)  bit 
for  any  thingr  besides  necessaries  ho  is  not  chargeable.(r)  Also  if  a  wife  eJopA% 
^iiq-i  and  lives  with  another  man,  the  husband  is  *not  chargeable  even  tat 
-^  necessaries  ;(s)  at  least  if  the  person  who  furnishes  them  is  sufficientlj 
apprized  of  her  elopement.(^;"    If  the  wife  be  indebted  before  marriage,  the 

(•)  F.  N.  B.  irr.  (')  1  SkL  190. 

IP)  Vo.  Litt.  112.  (•)  iatra.  617. 

(f)tMlk.  118.  t<)lLeT.ft. 

tu.  Ilarson,  2  Barb.  Ch.  Kep.  2<')2.  A  husband  cannot  convey  land  directly  to  hii  vil^ 
but  he  may  convey  it  to  trustees  for  her  use.  Abbott  v*.  Ilurd,  7  Blackf.  510.  A  married 
woman  who,  by  virtue  of  any  statute,  joins  her  husband  in  the  conveyance  of  her  Uai 
by  deed,  is  nevertheless  not  ix>und  personally  by  any  of  the  covenants  contained  therai, 
further  than  they  raav  o])crute  by  wav  of  estoppel.  Fowler  tv.  Sheane.  7  XaML  11 
Aldridge  tu.  Burleson,  3  Blackf.  201.  I>en  vs,  Crawford,  3  Halst.  90.  Wadleigh  «t.GliM% 
6  N.  Ilamp.  17.  Shelton  r^.  Dcering,  10  B.  Mon.  405.  So  if  she  have  a  power  ofappoial* 
ment  for  her  separate  use  and  diHi)osal,  she  may  execute  the  same  for  toe  benefit  of  bir 
husband.    Hoover  vs.  The  Samaritan  Society,  4  Whart.  445. — Sharswood. 

**  A  donatio  causa  mortis  by  a  husband  to  his  wife  may  also  be  good,  aa  it  is  intki 
nature  of  a  legacy.     1  P.  Wins.  441. — CnirrY. 

"  I  do  not  imagine  that  the  liability  of  the  husband  to  discharge  the  contracts  of  ka 
wife  de]>cnds  on  the  priiioi)>le  of  a  imion  of  person,  but  on  that  of  authority  and  awil 
expressed  or  implied.  This  principle  borne  in  mind  is  a  clew  to  almost  all  t&edecinoBi: 
thus,  first,  during  coha)>itation,  it  may  be  presumed  that  the  husband  authimei  ka 
wife  to  contract  for  nil  not'cssaries  suitable  to  his  degree;  and  no  misconduct  of  kM 
during  cohabitation,  not  even  adultery,  which  he  must  therefore  be  supposed  to  be  ignonil 
of  or  to  have  forgiven,  can  have  any  tendency  to  destroy  that  presumption  of  authoriy. 
But  if  tliat  presumption  be  removed,  either  by  the  unreasonable  ezpensiveneis  of  1M 
goods  furnished,  or  by  direct  warning,  the  liability  falls  to  the  ground.  Secondly,  eohdM 
tat  ion  may  cease  citlior  by  consent,  the  fault  of  the  husband  or  of  the  wife:  in  tiwfial 
case,  if  there  be  an  agrt^enicnt  for  a  separate  allowance  to  the  wife,  and  that  allovaaetll 

Caid,  it  operates  as  notice  tliat  she  is  to  be  dealt  with  on  her  own  credit,  and  tiw  h* 
and  is  diRoharg<Hl :  if  th»^re  )>e  no  allowance  agreed  on,  or  none  paid,  then  it  moil  hi 
presumed  that  she  has  still  liis  authority  to  contract  for  her  necessariea,  and  he  ra 
liable.  In  the  second  case,  in  which  it  is  improbable  that  any  allowance  should  bei 
the  husband  is  said  to  send  his  wife  into  the  world  with  general  credit  for  her  reasc 
expenses.  This  is  upon  t)ie  general  principle  that  no  one  shall  avail  himself  of  ka 
own  wrong:  by  tlie  common  law,  the  husband  is  l>ound  to  maintain  his  wife,  andvkai 
he  turns  her  from  his  house  lie  does  not  thereby  discharge  himself  of  that  liakfily^ 
which,  still  remaining,  is  a  ground  for  presuming  an  authority  from  him  to  hcrlacn- 
tnict  for  reasonable  necessaries.  Against  this  presumption  no  genenX  notice  ail  ti 
deal  with  her  shall  ho  allowed  to  prevail;  but  where  there  is  an  expreas  iKstiee to M 

{larticular  individual,  that  person  cannot  sue  upon  contracts  afterwarda  entered  ialaviia 
ler.  In  the  last  case  thrre  is  no  ground  for  the  presumption  of  authority:  the  law^Hi 
not  oblige  a  husband  to  maintain  an  adulteress  who  has  eloped  from  hiin,andvhM 
situation  has  thus  become  imblic:  and  therefore  it  will  not  be  inferred  that  hikv 
given  her  authority  to  >>ina  him  by  contracts,  and  there  will  be  no  neeawity  fbraoliM 
to  rebut  an  infi>renoe  which  does  not  arise.  See  the  cases  collected  and  anaafdli 
Solw.  N.  r.  275,  2H4.— ('ni.r.RiiKSE. 

If  a  wife  elopes  from  hor  husband,  though  not  with  an  adulterer,  the  knshaBdii 
liable  for  any  of  her  contracts,  though  the  person  who  gave  her  credit  fer 
had  no  noti(*e  of  the  «»Iopcniont.    But  if  she  offers  to  return,  and  her  htubaad 
receive  her,  his  liability  u]:on  her  contracts  for  necessaries  is  revived  fircnn  that 
withstanding  notice  not  to  tnist.   Mc<;utchen  vs.  McOahay,  11  Johna.'281. 


tx  Irvin.  7  S.  &  H.  247.  M>-<ialiav  vs,  Williams,  12  Johns.  293.  Kimball  m.  KM  A 
\Ven<l.  ;J3.  Hunter  ta.  Bon<hcr.  3  Pick.  289.  Brown  iw.  Fatten,  3  Hiun]^.  13S.  wm 
%'s.  Kves,  4  Ilarring.  .'iS.*).  Tiie  authority  and  assent  of  the  husband  to  the  oootmflitf^ 
wife  for  necessaries  are  iinpHe<l  where  the  conduct  of  the  husband  prerenta  eohabinte 
Cary  vs,  Patton,  2  A-hniead.  140.  Billing  tv.  Pilcher,  7  B.  Monroe.  4ft8.  If  thi  W 
carry  on  business  with  the  kiiowle<lge  of  the  husband,  it  will  be  prei  osed  to  bavttll 
consent,  and  he  will  bo  re^ponMble  on  her  contracts  made  in  the  ooi  le  of  it.  MePriy 
r*.  McGregor,  3  Wharton.  .'Ui'.i.  The  power  of  a  wife  to  bind  her  husl  id  by  hereoaiw* 
(lepends  upon  the  fact  of  agency  alone,  express  or  implied,-^]to  iiaifn^  ai  vifc  ^ 
360 


OF   PERSONS.  448 

furi'l  :inorwar>'U  to  pay  thr  debt;  tor  he  ha8  aflopt(^<l  lier  niul  her 
s  loLjfthiT.i »/ ■^*  It' tlio  wito  ho  iiijuri'ci  in  her  |M'r?*on  t»r  hor  pn»- 
,11  hriii;;  no  urtiiiii  tor  rcdror^n  without  lirr  hushuiid'H  coiiciirrftiieey 
iiti*.  as  W4*ll  a<i  lii-r  f>wii :  v)  iK-itlicr  fan  she  l>e  Huod  \vith«mt  makin>^ 
a  dcti'ndant.. '/)  Thi're  \>^  indeed  one  case  where  the  wite  shall  8U0 
A^  a  tenie  solf,  viz.  when*  the  hushanti  Iuih  ahjured  the  realm,  or  is 
tor  then  he  i**deail  in  lavi';  and.  the  hiishand  l>ein;;  thuHdisahlod  to 
ieml  the  wite.  it  would  he  most  unn*as«>nahlo  if  nhe  had  no  n*m<Miy, 
e  nil  det'en4T  at  all."  In  criminal  pro*«eeutions,  it  in  true,  the  witb 
tetl  and  puiii'^hed  sepaniteiy  ;•  //)  tor  the  union  is  only  a  eivil  union.** 
«»l  any  M»rt  they  are  ni»t  alhiwiHl  to  he  eviiienee  tor,  or  u^^ainst,  each 
rtly  heeau.M*  it  i-:  impos^ihle  their  testimony  Nhould  he  indifferent, 
ly  heiause  ot'  the  union  of*  ptT^on ;  and  therefore,  it*  they  were  ud- 
witne<«.*ies  /'/r  each  other,  thev  would  <*ontnidiet  one  maxim  of  law, 
rir**i  r.tusii  tt.sft.<  t.ssr  drhtt  ;'*:*!)  and  it'  ii'j<ifnst  each  other,  they  would 
lot  her  maxim,  "  ftrmo  Unvtur  iftipsum  nt'cuMrt*\b  f^    But,  wiiero  the 

("iCu.  Uii.  I'ta. 

••li.  \\t  m'.  (*>i  ni«k  r.  c.  3. 

.:     1  l^.ri.  :tli.    1  Si.|  ys\.    Thi^wiu         •■!  .*  n.i«ik.  I'.  C.  4.11. 

itH>  oiurip  i>f  .ithfiM.    l^itt.  Adlu|  ii.  1,         i«.  **  N«i  oU'-  i*  ii]|iiw«i«J  to  l«  ■  vitnr*  In  Ua  own  OMMf.** 

(*;  •*  No  i>iH-  U  birtlli*!  tii  MTUm  hlniMlf.*' 


ihiTt'nt  powiT  to  )»iiid  him  hy  any  <*<m tract.  Suwyor  i**.  Cutting,  1!3  Verm. 
■III. 

li  thf  hii^)>:ind  hn^<  )i:m1  a  fsreat  furtunowith  hiAwifo.  if  nhodie^  lioforo  him, 
e  to  p:iy  h*'r  dfl*!-  {*c)iitrii4-t4»«l  In  Ion*  marriii>;e,  either  at  law  or  in  Pi|uity. 
»'  -Min»»  |i.irt  I  if  liiT  |M.rs<>n:il  j»n»|M»rty  whii'h  he  did  not  n'iluce  into  Mxn 
Off  litT  fl«Mt}i.  Mliii'h  lie  niii><t  nt'terwanU  ri*e<iver  lut  her  tidministnitor : 
«*Mt  of  tie'  v;iliif  lit"  that  pri'iMTty  he  will  b«»  liiihle  to  pay  hi^  wit'fV  dehtu 
\\  rt'iiiaiih'd   iiiMli-'-li.'tr;:!'!!  during  lh»'  oivtTture.     1  1*.  Wm.-*.  40S.     3  P. 

•  'p.  T.  Till'.    ITi.   -<'llKl^TIA\. 

i'»r  Iht  «hiii>  ./-I'll  yf'i,  ♦•v«'n  thnu^rh  ho  he  an  infant,  hut  not  liahle  aft«'r 

♦  r.-r  'liv'T' f.  Muli'-*;  tli»'v  li.ivi-  Imm*!!  pn)-.tMMiii'<i  to  ju«li;iiii*nt  apkin*«t  him 
K...I.  I,  ..  i^ii.k.  ••  Wi  n.i.  'l.>.  W.tul  ^.  KirknjJin.  1.!  S.  A  M.  .V.".'.  M.t- 
;1«''.  I"  r.  Mmiii-.  hi.  .\ii»  I  ilii- I'ovi-rturi'  luitt  rfaM^I,  u  wmiiiin  m:iv  !»«• 
ill-:  .it   l.iw  t'li-  .1  d«-lit  whii'h  ^hi*  iiw»'«|  pn'viou.i  to  the  ni;irriap'.     Clarke 

IJ    Al.L   7'.*^.-   -Sn  \K-WiMiIi. 

Ill]  ■••re  V  mI-ihi'i«  of  tlu'  hu-hiiud  diM***  not  »*«hjt'<"t  hi**  wife  to  }te  »*ue<|  an  a 
I. in-.-: I  Ji'.  viii»l<i^,  1  Aik*'n.  174.  K«^;:er«.  »•.<.  rhillips,  3  Kn>s.  IJfMi.  An 
.1:  \".»r-.  w*ii<  h  r;ii-f'<  u  prf^iuniption  «»f  hi"  ili*nth.  d«H»s.  li«iyer  rs.  ^Hren*. 
K.i'j  ■  .  I'.flliM'k.  1*^  .Inhu^.  141.  S«)  :iImi  if  the  hu^hand  aetu.dly  «1**.<»«TC4 
u*  *:»•■  !ii^-nti'>ii  nt  ri-ttiriuii:».  <fn"::i»r>  r.«.  raul.  1">  Ma-w.  ',\\.  Starrett  ■ «. 
.V   li.  I   ■».     <ir»';!.irv  '  *.  r»-in'»*.  4   M»Mc.  47 >.     Arthur  vn.  Hmadnax.  .'1  Ahk 

•  .  <•.  \v  irt.  '.*  jhil.  ^'I'l.  S»  in  «\i«.««  of  a  divorce  a  m^Hsa  (t  thon;  Pierce  vs. 
.•■i-.  ..".;.   -Sh  vitsu'«Hii>. 

ii:«  r:  -r  iMi"l»Mu«Mii«iijr'*  tin*  law  hnhN  the  wife  r«'!«|»<iii<ihle  for  her  own 

■  III*!  iii''«-.  if  -1h'  rt-i  I'ivf'-.  -tuli'n  'ji^od-*  of  hi*r  own  sfpurate  act  without  tho 
li'i-" .  ij'l.  Il.ilf  r.  < '.  "»l''i.  A  tfiiif  fovt-rt  may  In*  indict«*d  ali»ne  for  a  riot. 
ti'V-.  l.-.n::  L'lii  a;:  liii-t  ih»*  •»iaiuti' '.n ;#.,!.  II.i\'j:i.  .Stru.  ll'J<^  i  «ir  for  Umu;:  a 

1.  '.  M  ■  I.  ll.'p.  -1.:.  'S,'f.  fiT  a<-.iult  and  hatit-rv.  iS.ilk.  i*S4.)  for  kft^piti}; 
••■.    1  •  M-1.  li.p.  ;■..'."•.    fill'  ^lan«i»T  tir  tre-pK-*.  i  Kull.  Ahr.  ti'il.)  for  keepin;; 

■  w.t':'iiii  ih«-  •'•111*  inr>  ni-i>  *t\'  Iht  hu-^haiid.  i  lit  Mi>«l.  K*'p.  G^». )  antl  thouirli 
n»-  I  h.'  r«'n-«  lit  -ill'  i-  -till  ptiiii"hah!e.  1  Hawk.  P.  <*.  o.  1.  !«.  I'J.  I^»i«l 
'.  "a  i'-nw  •""•vi-it  i"«  lialili*  !•»  I-*'  pniM'enteil  fur  mmtx  pt^nimitttHl  ly  her;" 
■•»  WiliM.»t.  in  tin-  "«:tin»'  ea*"*'.  «i|i*»TV«'d.  "tin*  hu«l):inil  i-  not  liahh*  for  th<^ 
II-  !  I'f  hi-  wii'."  Sf*.  K,-\  ■  <.  Tavlor.  o  Hiirr.  lo**l.  Where  a  wife,  hv  her 
I'-r  .lud  pr-it'iiTiti'iM.  hut  in  hi*  ah-j'-nee.  kiiowin^xly  utti>red  u  forp***!  orih*r 

*  fiir  thi»  i-.iv  iii'Ti*  ii\'  i-ri/i'iiKMify.  it  w.is  Im-M  that  the  pn^^^umption  of 
••  tiiuf  «'f  u!t«'T:iij  did  hot  ari-f.  as  the  hu>*hantl  was  aliment,  and  tho  wif«) 

f4ivi«t'-'l      Kii-.ll  .V  K.  <>.>.  i\  'JlO.— <'hittv. 

!••  I'"«  A  17  Vi.t.  r.  >.'.  .nat't*  lh.it  hn-kinds  an«l  wives  of  parties  ^htiW  he 

il  i-<>ni)Mll:iM>*  to  irive  i>vi4h>iii't>  i>n  l»ehalf  of  either  party:  hut  neithi»r  e.m 

t«i  i|>i-I  t-f  any  «-'iniriiuni(Mttt>n  <lurin^  marriafre,  and  neither  i*  a  (*«^miH«- 

laiTiiiiinil  pioi'i'i'diti^:,  or  in  any  pn»ceedings  tn^titutM  iu  eim^iNpienc** 

■Sirw  %RT. 

'  whi«  h  the  tru-tee  (.if  a  married  woman  \n  a  |>arty,  her  husihand.  although 
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oflTiMicc  is  (liivotly  ai^iiinst  the  poi-son  of  the  ivifo,  this  mlc  has  boon  nf«iial!y  <]i»- 
pens^Ml  with  ;'<*j  and  tIK'Iv^()^c^  hy  slatiiLr  li  lien.  VII.  c.  2,  in  ease  a  woman  be 
i'orciitlv  lakcii  awav.  and  niarried,  nlie  inav  he  a  witness  a^inst  such  hiT  Lai- 
band,  in  ordcT  to  convict  him  of  felony.  For  in  this  case  she  can  with  uo  pro- 
])ricty  l>c  ivckoncd  his  wife  ;  because  a  main  ini^rcdiont,  her  consent,  was  wanting 
to  tlie  contract :  an<l  also  there  is  another  maxim  of  law,  that  no  man  .«hali  take 
*iiil  *i'*^'""ta;;e  of  his  own  wron;^;  which  the  *ravi.sher  here  would  do,  if,  by 
-'  forcibly  marry intr  a  woman,  he  could  prevent  her  from  being  a  witneM 
who  is  perhaps  the  only  witness  to  that  very  fact. 

In  the  civil  law  the  husban<l  and  the  wife  arc  considered  as  two  distinct  po^. 
sons,  and  may  have  separate  estates,  contracts,  debts,  and  injurioH  ;(#/)  and  the^^ 
fore  in  our  ecclesiastical  courts,  a  woman  may  sue  and  be  sued  withoat  bcr 
husband.((?) 

But  though  our  law  in  general  considers  man  and  wife  as  one  person,  jeC 
there  are  some  instances  in  which  she  is  separately  considered ;  as  inferior  to 
him,  and  acting  by  his  compulsion.  And  therefore  all  deeds  executed,  and  atti 
done,  by  her,  during  her  coverture,  are  void ;  except  it  be  a  fine,  or  the  like 
matter  of  record,  in  which  case  she  must  be  solely  and  secretly  examined,  to 
learn  if  her  act  be  voluntary.(/)  Slie  cannot  by  will  devise  lands  to  her  hn^ 
band,  unless  under  special  circumstances ;  for  at  the  time  of  making  it  hhe  ii 
supposed  to  be  under  his  eoercion.(y)''  And  in  some  felonies,  and  other  inferior 
crimes,  committed  by  her,  through  constraint  of  her  husband,  the  law  ezctiM 
her:(/i)  but  this  extends  not  to  treason  or  murder." 

The  husband  also,  by  the  old  law,  mij^ht  give  his  wife  moderate  correctioiL(i) 
For,  as  he  is  to  answer  for  her  niislK*haviour,  the  law  thought  it  reasonabkti 
intrust  him  with  this  power  of  restraining  her,  by  domestic  diastiscment,  in  tkl 
same  m(Klci'ati(m  that  a  man  is  alIowe<i  to  correct  his  apprentices  or  childra; 
for  whom  the  master  or  parent  is  also  liable  in  some  cases  to  answer.    But  tUi 

(']  .«t  itp  Trills  Tol.  L  Luril  Andloj**  cmo.  Sen.  833.  (f)  Co.  IJtt.  112. 

I  •< .  <  (Ml.  4.  I  J,  1.  < »)  1  Hnwk.  P.  a  a. 

(•)  '.'  Kull  Abr.  2!m.  {*)  Ibid.  130. 

(/)  IJtL  ^  kWf  tiTO. 


he  hot*  no  intorost  in  the  subjeot  of  the  tniflt,  cannot  be  a  witness  for  the  tnutee, 
his  wife  has  an  intorost.     BurroU  v.t.  Bull,  3  Sandf.  Ch.  Hop.  15.     Hodges  Kt.  llie 
13  Alahnmn,  -UV),     Footman  r*.  Pondor^r;u*9,  2  St  rob.  317. 

The  widow  is  not  as  such  di.oquaIifiod  as  a  witness  in  a  case  in  which  her  faiufasBdU 
an  interest.  Sho  may  ti^stity  to  any  fart  within  her  (lorsonal  knowledge,  but  not  to  taf 
thing  disclosod  l>y  his  common ioat ions  with  her.  Af<  to  all  communicatioiui  thof  Bidi 
in  tiio  oloso  confidenop  of  the  marriage  relation,  the  law  stops  her  mouth  tanm, 
Edgell  i\s.  Burnett.  7  Verm.  r)0(>,  534.  Pike  v«.  Kayos,  14  N.  ITamp.  19.  It  has  bembrU 
however,  that  after  a  wife  has  been  divorced  from  ht^r  husband,  she  will  not  be  pemitiid 
to  testify  n^:tin>t  him  in  rospect  to  transactions  whieh  took  place  prior  to  the  divom 
and  durin;:  the  coverture.     Barnes  vs,  Camaek,  1  Barbour,  392.    Cooke  rr.  Gnn|e,4l 

Ohio,  ^'20. Sll  A  RS W(M>D. 

^  A  married  woman,  with  the  assont  of  her  huslmnd.  may  make  a  will,  br  way  of  i^ 
pointmrnt.  of  the  personal  property  at  her  disiK>sal.  She  cannot,  even  with  the  ami 
of  her  liusltaiid.  make  a  devise  of  hm<ls.  so  a.s  t^  render  the  will  effectual  agaiaiC  kv 
heir,  unh'ss  it  he  in  virtue  of  the  provisions  of  some  statute,  or  of  a  power  giaaCiiti 
her  in  the  f)ri;:inal  creation  of  the  estate.  Nor  does  the  eireumstance  of  hcrmiTinil 
her  hu>h.nid  r4ii(l«>r  valid  t lie  will  of  n  married  woman,  unlew  she  repnblicliet  it  ite 
his  death.  <><;:ood  ivr.  Breed.  12  Mass.  525.  Btmks  tjr.  Stone.  13  Pick.  420.  MaifloaK 
Norton,  5  N.  Hainp.  2aj.  Thomas  r.t.  Folwell,  2  Whart.  11.  Newlin  ii  Frr rmM  I 
Iredell.  514.  A  hu^^hand  may  revoke  his  ass<*nt  to  a  will  made  hr  his  wife  of  her  mmmI 
estate:  hut  ii  must  be  done  before  the  probate  of  the  will.    Wagner'i  Estate S iihiL 

4-lS. Sll.\RSU-()ii|>. 

"  The  wite  i-<  udI  indietahio  for  offences  committe<l  bj  the  command  of  or  in  eOBflV 
with  h<'r  Ini.-I'inid,  unh'ss  the  crime  is  nialnm  i»  tte,  or  where  the  wife  may  be  pnMBldll 
l>e  the  priufipal  ap'ut.  If.  liowever,  she  commit  any  indictable  offence  withoat  Ai 
])rem>ncc  or  4M>eri'ir>n  of  her  hu^haml.  slie  alone  is  resiK>nsib1o.  Oommonwiealth  m  Vfll 
lo  Mass.  l.Vj.  rVimmonwealth  vs.  Lewis,  1  Mete.  151.  State  fv.  Park  iraon,  IStiekW 
Davis  t\<.  The  State,  15  Ohio.  72.  If  a  marrie<l  woman  commita  a  misdbmeanoor  wiA  Ai 
cnnrurrcncc  of  her  husband,  the  husband  is  liable.  Williamson  w.  The  Stalt^  16 ib 
buma,  A-W. — SiiARSwooD. 
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pfu«r  •»!"  f'»mM-iion  wa**  confiniMl  witliin  rorisoiiaMe  l»onnilrt/y)  ami  the  huHband 
ma*  pptliiJ.itnl  t'nun  iisiii^  any  violence  to  his  witv^  ah'ttr  fptam  tni  vinnn,  ex  causa 
r»  ;••'  •«•«  tf  » ,i.*tt.fttft*>h*s  u.rorif*  suct^  litHte  et  ratiunaOi liter  jurtimi.  The  r*ii- 
(ixii  law  isuw  thi*  hii>haii(l  the  ^saiiie,  or  a  hir^cr,  authority  over  his  *- 
win-  :  :ill««wiii;r  liiiii,  lor  some  mindeiuettnourH,  /lf</yr////*  rt  fustibuM  aeritcr  verberar^ 
us  '-' nt  :  ii-r  liihfrs,  only  m*>ilit\ifn  castitjtttitmnn  adhihi're.(k)  Bill  with  uh,  in 
thf  |Miiit«'r  ni^rii  ot'  Cliarlen  the  Si^cond,  tliis  power  of  eorreetiun  Ik»^ui  to  bo 
ii'1-.i't. -i  1:  '•  aifl  u  wile  may  now  have  Hecurity  of  the  ]M'aec  a«;ainst  her  huR- 
\jikii*i\  in  4ir.  in  n*tiirn.  a  hunhan^i  u^ainHt  his  wife.(ii)  Yet  the  hiwer  rank  of 
{■•••{•;••.  whu  wi>n*  always  fond  of  the  ohi  common  law,  still  claim  and  exert  their 
AH*  I'fit  ]»rivili'i;«> :  an«l  the  e<iurts  of  law  will  still  iKsrmit  a  husband  to  restrain 
a  «  Lt*'  •*!  luT  lilirrty,  in  case  of  any  ^rf>ss  misbehaviour.(o) 

Thv«'  an*  thr  rhit'f  lepil  effects  of  marriage  durin;^  the  coverture ;  upon  which 
wi'  fiiav  iil»**T\c.  that  even  the  disabilities  which  the  wife  lies  under  art*  for  the 

m 

Di"*'  jciri  intruded  for  her  protection  an<i  beuetit:  ho  great  a  favourite  id  t ho 
k*maU'  M'X  of  tli«*  laws  of  England." 

*    N   «    MT. .-.  II,  AiKtVjin  Lr««wcBtfi»  <oc.  (••  .ofiu.  IJC. 

(■    1  M't   II.:.    a  KfMi.  4:U.  (•>  Mr«.  4T\  ^75. 


*  N  tJ.iii;:.  I  .ii'|rf)i«'iid.  would  mon^  nm  'iliat*' tin*  pKnl  will  of  tho  ^tudont  in  favour 
of  !li*  i.k-<«-  lit  KiicLiiid  ihan  thr  |K*nlmi^inn  that  they  had  »>hown  u  partiality  to  the  femaln 
90-x.  r*'it  I  am  iiitt  Mt  niueli  in  love  with  my  .<*uhj*>et  im  to  In*  indiniNl  in  leave  it  in  ]>o<*- 
tr^>:<  n  ••!'  n  ulnry  whi<-h  it  may  nf»t  jiLMly  «l('.-ervf.  In  addition  to  what  has  lH«<-n  o)>- 
9fr%—i  in  thi«  ehii|iter  hy  the  l«»arn<'d  eomtMentator.  I  shall  liere  state  soim*  fif  tht*]irin- 
eipal  •iitliTt-m «-  in  the  KntfliHh  law  r<*s| Myelin;;  the  two  sexes;  and  I  **h;dl  h*ave  it  to  the 
ttmi'-r  to  tif(t-rni:ne  ou  which  itide  in  thv  loilanee,  and  how  fur  this  eoniplinient  is  i»u|h 
^rt*<i  i>>  tiuih. 

ii'x-l  all. I  an* I  wif(f»,  in  the  lanpiA^o  of  iho  law,  are  ntyh'<l  htvn  and  /-mf,     Tho  word 

Vat-  *  .  •  r  i"r«l.attrihut«>s  to  the  hu>)iuiid  ni»t  a  very  «>ourte<in9«  Mi|H'riority.     Hut  w*' nii^ht 

k»-  -.'    l.ic  <1  (••  tiiink  thi*'  merely  an  unmt'jtiiin^  tfrhni^al  phras*'.  it'  we  did  not  rfiolitt't 

tl.j*  .!   'ii-  h.ir-ii  k.lU  hi"*  t'l-me  it  is  the  saiiit*  a-  il"  he  li;ul  killed  a  -tranu'*  r.  or  any  othi-r 

H»-r»-  r;      f  lit  i!  thf  It-me  kilU  lit-r  haron,  it  i*  reuardid  l-y  th»'  law*  a*-  a  iinh-li  mi»re  airi»- 

ci-   :•  ■  r.ii.t  :  a-  >he  n«»t  «»nly  l)reak<«  throUf:h  the  restraints  ot"  humanity  ami  rtinjuiral 

ali'T*  "D.  \'\ix  thn<us  i>tl'  all  suhji^etion  to  tlie  authority  <>t'  lier  hu<hand.     And  th<*r«*tore 

li.»-  .   *   •!•  ii'iminat*'--   hi'F  i-rime  a  «pei'i»'s  of  triMsun,  and  rondemiis  Ipt  t«»  tlie  »ami» 

lut..-:  :!:•  :i!  a-  it   -he  had  killed  the  kin^.     And  ft>r  every  ^]itM*ifs  nf  tn'a>iin.  i!hi>u::h 

:n  f«  *  I  *r>-.i->n  thf  ]<uiii«linii-nt  of  men  was  only  lo  )e  drawn  anil  hanp-d.    till  tlif  ;;o 

•j«^-  I^I.  <•.  4*».  til nten«'e  ••!  women  wa.s  to  lit*  <lr.iwn  anil  huriit  alive.     4  l"H»k.  *Jo4. 

t\\  •'..•  f  iiTtitrion  l,iw,  all  wonifu  wen*  deni^'d  the  InMictit  nf  I'l-riry  :  and  t:ll  th*-  .»  A  4 
^'  ir.  i  M  r.  '•.  ili.-\  rt'iM-ivtMl  st'iitenrt*  of  death,  and  miirht  have  !■•  .-n  vxi-eiiii'il.  for  tlie 
fr*t  :••  tj' ••  in  -mhjiI.*  Iap«'iiy.  hi>;amy.  nian^thniirhter.  Ae..  h^iwfver  hMrn»*d  tliey  wen*. 
■fcrr-  ;\  \m  ..HI-.-  t/M-ir  -fx  iireeludi-d  th«'  possibility  of  their  takim;  iioly  ord^-rs  :  th>>iii;li 
ic^i.  «:.>•  •  •  mI-I  r*Md  ua-*  f«ir  the  same  erime  .siihjrct  only  to  burnin;;  in  the  hand  and 

•  I*"^  •-.  ir*,*"  ■.:ii'ri'"»nim'nt.     4  l»04»k,  ijii'.l. 

T:  •  ••  .!:••  ;}.••  principal  distinetions  in  criminal  matters.  Now  let  u*  m*i^  how  tho 
*^'  ■.:•  -r.i:   i-  w.'Ai  ri'tfard  t«»i-ivil  rights. 

i'l ••:.»!•■  I  ••i-'-ii.d  ppip«'riy  is  «*«)ually  divid«sl  ln'twi'i-n  mali*s  nnd  ft-males:  hut  a  !«on. 
tt'*i.*i.  \..iiTij.r  tliafi  :ill  hi-*  si-t*T*,  is  heir  ti»  tlie  wh"le  of  rt-al  i>ri»|M»rty. 

A  •*    •■..:   -   p«T«<>n.d  pro|MTlv  )iy  marriaji*  Inm'oiii.-  ah«tihiti>ly  her  hu-^l'.ind**.  wliii'li 
**  i   -    t-  .'Il    li«"   iii.iv  liMV«»  eiitirfiy  away  from   In-r:   hut  if  he  cli«w  with'Hit  will.  ""Ih-  i- 
•''•t.:      ;  •  .  ..?].  :!,:r^l  m1  hi-  pfr-nnal  projMTty.  if  Ii»'  hits  fhiMn-n  :  il  ni»l.  t^»  «»in^!ialt'.     In 
J^  ;  ?    ■■  .XV*'  .  f  Ynrk.  tt»  four-ninthi  or  thri-e-fniirili'*. 

It'    ■■  ••  niirri  i;rf.  the  hu«lHin«i  i-*  ah*«olutely  ma-iiTof  th»»  ftrofit-*  of  t?n'  w;fi**s  Ian«N 

^^r.Ttj \-  rtiire:  an^l  if  lit*  lias  had  a  livin::  I'liiJd.  and  survivi*  thf  wile,  he  ret.iiii'* 

U^»  wt.   I-  "t  Ml hind*«.  if  thev  are  fs(jitt*<  t»f  inh<*ritani-t>.  duriiijL;  hi**  li!«*:  l-ui  tin*  wift» 

*    -Ti:  ■  ■  i  "111",  t'l  «l"Wtr.  r)r  oTif-third.  if  she  ''nrvivt'-.  «»iJt  i»f  the  husli.md"'*  i"*tatt  •*  €»f 
^•ti'-rr*  »f.«  •■■  hut  ihi-  -he  lui*^  wlit'ther  *\w  h.i-*  ha^l  a  i-hi!  1  «>r  tj"l. 

li-i*    1  ^ii-l'ind  t-sm   hf  t*'nant   hy  th«*  eurte-y  »»f  llif  trn-t  • -laies  of  rlif  wife.  thou;:h 
^tii«  I,.!..  ...iiji  ,t  }^%  «'f)<iiiwiMl  iif  the  tru-it  e-tatt  s  nf  the  hu-hand.     il  I*.  Wtij«».  'J*.***. 

M'.T.  r.jtr«l  to  tho  pro|M-rly  tif  wom«'n.  then*  is  tax.iii<>n  wi!)i«»ut  represent. itii»n  :  f»^r 

•^  I  k\  ra\<-s  without  haviiip  tho  lilwriy  i»l"  voiimr  fur  rfpri'si«nlativt'-:  ;»n'l  inih-ed  th«*r»» 

r-  i*  i.r—t-rit  n^* -ul'-tantial  rea.s.  in  why  sim:]..  wniii.-ii  -hi>uld  hetli'nifil  thi*  privile^t'. 

'uj'i   Tii-  •ha-tity  <»f  wnnii»n   is  proteett>d  fn^m  vii»lfn«'e.  yt-t  a  ]»ar«'nt  ran  hav»»  no 

r^ir.ji..n  hv  our  Uw  from  the  ftCfiuovr  uf  h'u  daughter'^  virtue  but  by  stAtini;  that  she 

\  ,1.  L— :i'  36J 
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CHAPTER  XVI. 
OF  PARENT  AND  CHILD, 

The  next,  and  the  most  universal  relation  in  nature,  is  immediately  derived 
from  the  preceding,  being  tliat  between  parent  and  child. 

Children  are  of  two  Korts;  legitimate,  and  Rpurious,  or  bastard  a,  each  of  whi^ 
we  shall  consider  in  their  order;  and,  iirst,  of  legitimate  children. 

I.  A  legitimate  child  is  he  that  is  born  in  lawful  wedlock,  or  within  a  com- 
petent time  atlorAvards.  **Pater  est  quern  nuptice  demonstrant"  is  the  rule  of  tba 
civil  law;(</)  and  this  holds  with  the  civilians,  whether  the  nuptials  bappea 
before  or  alter  the  birth  of  the  child.  With  us  in  England  the  rule  ia  narrowed 
for  the  nuptials  must  be  precedent  to  the  birth;  of  which  more  will  be  nid 
when  we  come  to  consider  the  case  of  bastardy.  At  present,  let  ua  inquire  iato^ 
I.  The  legal  duties  of  parents  to  their  legitimate  children.  2.  Their  pover 
over  them.     3.  The  duties  of  such  children  to  their  parents. 

1.  And,  first,  the  duties  of  parents  to  legitimate  children:  which  princi- 
pally consist  in  three  particulars ;  their  maintenance^  their  protection,  and  thdr 
education. 

*447T        *The  duty  of  parents  to  provide  for  the  maintenance  of  their  childm 
^    is  a  principle  of  natural  law ;  an  obligation,  says  Puffendorf,(6)  laid  oi 
them  not  only  by  nature  herself,  but  by  their  own  proper  act,  in  brinjiring  tbea 
into  the  world :  for  they  would  be  in  the  highest  manner  injurioua  to  their  itm^ 
if  they  only  g:ive  their  children  life  that  they  might  afterwards  see  them  peri^ 
By  begetting  them,  therefore,  they  have  entered  into  a  voluntaiy  obligatioati 
endeavour,  as  far  as  in  them  lies,  that  the  life  which  they  have  bestowed  ifail 
be  supported  and  preser\'ed.     And  thus  the  children  will  have  the  perfect  ri^ 
of  receiving  maintenance  from    their   parents.     And   the   president  Ifonta^ 
quieu(c)  has  a  very  just  obsen'ation  upon  this  head :  that  the  eatablishmeBttf 
marriage  in  all  civilized  states  is  built  on  this  natural  obligation  of  the  Ate 
to  provide  for  his  children  ;  for  that  ascertains  and  makes  known  thepMNB 
who  is  bound  to  fulfil   this  obligation :   whereas,  in  promiscuous  aod  iBfll 
conjunctions,  the  father  is  unknown  ;  and  the  mother  finds  a  thousand  obstichl 
in  her  way,  shame,  remorse,  the  constraint  of  her  sex,  and  the  rieonr  of  ltv% 
that  stifle  her  inclinations  to  perform  this  duty;  and;  besidcSy  she  geiMnl|f 
wants  ability. 

The  municipal  laws  of  all  well-regulated  states  have  taken  care  to  cdAm 
this  duty:  though  Providence  has  done  it  more  effectually  than  anjlaw%lf 
implanting  in  the  breast  of  every  parent  that  natural  ^0/719,  or  insopaiW 
degree  of  affection,  which  not  even  the  deformity  of  person  or  mind,  not  •»■ 
the  wickedness^  ingratitude,  and  rebellion  of  children,  can  totally  suppraH  ff  , 
extinguish. 

The  civil  laAv(^)  obliges  the  parent  to  provide  maintenance  fiir  hie  flUi| 

C^t  Ff.  2.  4,  5.  (•}  Sn.  L.  h.  8S,e.  a 


(»>  L.  of  N.  14,  c.  11.  (^  i^.  2ft,  3,  ft. 


is  \\\^  son-nnt,  nnd  that  by  tlio  oonsoquoncos  of  the  seduction  he  is  deprifedifii 
benefit  of  her  labour:  or  where  tho  seducer  at  the  aanie  time  is  a  trespSMcr misil 
close  or  proiniscH  of  tlie  parent.  But  when  by  such  forced  circumstances  ^jf^^ 
take  oognizanco  of  tlio  oHenro,  juries  disregara  tlie  pretended  ii^juryy  andgirei' 
comnicnsurato  to  the  woundf>d  foolings  of  a  parent. 

Foinalo  virtue,  by  the  toinpond  law.  is  perfectly  exposed  to  the  slandeis  of  ■ 
and  falKo]ioo<l;  for  any  one  may  proclaim  in  conversation  that  the  iwrsrt      ^ 


chastest  matron  is  tho  most  meretrioious  and  incontinent  of  woi         irith  i^ssj^^ 
free  from  the  animadversions  of  the  tem]>oral  courts.    Thus  f  honour, VW« 

dearer  to  tlie  sex  than  their  lives,  is  left  by  the  common  law  to  Uo  mi«  qwrtoff  ■■"' 
done<l  calumniator.   \\  lK>()k,  1125. 

From  this  im]>artial  statfinent  of  the  account,  I  fear  there  is  little  NSioa  ti|V' 
compliment  to  our  laws  for  their  respect  and  favour  to  the  female 
3J4 
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h<>  n»fn!V«.  '^judrx  df  ea  re  cogHnseet."  Nay,  it  carricfi  this  matter  00 
:  it  will  ii(»t  HUttV'r  a  parent  at  Iiih  death  totally  to  diHinherit  his  child, 

expn'HMly  •^iviii;^  *hirt  n»ason  for  no  doiri^;  and  there  are  four-    r^iio 
h  n*aMinri  reckoned  up.(/*)  which  may  juHtify  auch  diHinherison.     ■- 
arvut  alle|r<*d  nci  n^anon.  or  a  hud  or  a  taliie  one,  the  child  mi^ht  aot  the 
le.  tanqH*tm  te^ctntmentum  iHojffirinsumy  a  tCHtamcnt  contrary  to  the  natural 
the  parent.     And  it  is  remarkahle  under  what  colour  the  children  were 

tor  n^lirf  in  Hueh  a  caMo :  hy  su^/i^estin;^  that  the  parent  hod  lost  the' 
in  reason  when  he  made  the  inojficious  testament.  And  thiM,  as  Puffen- 
ttfr%'«***.  / )  wa*«  not  to  hrin^  into  dispute  the  testator's  power  of  dis- 
i;^  hi**  uwn  olTsprin*^.  hut  to  examine  ttie  motives  upon  which  he  did  it; 
hey  wen»  found  det'e<'tive  in  reason,  then  to  set  them  asiiie.  But  per- 
*  iH  p>in;;  rather  t4M>  i\\r:  every  man  has,  or  ou^ht  to  have,  hy  the  Jaws  of 
a  ]M)u*er  over  his  own  pn>pcrty;  and,  as  Grotius  ver)'  well  distin- 
y>  natural  ri^ht  ol>li<;es  to  ^ive  a  neecs&arif  maintenance  to  children; 
I  is  uKire  than  that  they  have  no  other  ri^ht  to,  than  as  it  is  ^ven 
iho  favour  of  their  |>arents,  or  the  positive  constitutions  of  the  municipal 

s  next  see  what  provision  our  own  laws  have  made  for  this  natural 
t  is  a  principle  of  law,(A)  tliat  there  is  an  ohli^tion  on  every  man  to 
for  th«»He  descenile<i  from  his  loins;  and  the  manner  in  wiiich  this 
»n  shall  he  performed  is  thus  pointed  out.(i)'     The  father  and  motheri 

f*%  Sm^.  II&.  (A)  EMjrm.  500. 

Jt  I.  4,  r.  11. 1 7.  (<i  Sut.  43  Uix.  e.  2. 

(*   h'J.  iX.  .#  /'  r.  2,  c  7.  m.  1 


indent ly  of  the  ezpreM  Miactmont  in  the  43  Elii.  c.  2,  and  other  mibsequent  sf*- 
rr  in  no  Uxfol  ohlifcution  on  a  parent  to  maintain  his  child:  and  therefore  a  third 
ho  m:iy  reli4»ve  the  latter  even  from  ahnolute  want,  cunnot  sue  the  iwrent  for  a 
e  mm uner.it ion.  unl«*wi  he  expreiwly  or  iuiplie<llv  fnntruetttl  to  pay.  See  per  Le 
4.  I-:**!,  M.  Sir  T.  Raym.  iHiO.  nmrpin.  ralmt-V.  550.  2  Stark.  521.  Whemaii, 
-«■  f(^*n  in  tht*  r.i<«e  of  hush.ind  and  wift*,  the  former  mav  in  Mmie  caneii  Im*  nued 
««nf4  ]*ri»vid«'d  tor  th«*  latter.  I'v^n  in  dt^liani'o  of  tho  hu^^lKintl's  it\junrtionit  not 

th4>m.  Th«'  fx»miiion  law  eonoidt*r«Ml  m<»nil  thitiej*  of  thii*  natuns  like  others 
r«H*t  ohlii!aiioii.  a**  U<tter  l(*ft  in  th«Mr  |M>rfc»rmani*e  to  the  impulse  of  nature. 
,  a  |iarviit  ni.»v.  un<li'r  (*irrum^«tanoes,  Ik*  in«lict4*4l  at  common  law  for  not  supply- 
fani  .  liiM  with  iiiMv>^;in«M.  Ku-woll  Jt  R.  C.  C.  2»>.  2  Camp.  650. 
ktiitf  4  '•  Klu.  t\  2,  !<.  7  enactK  that  the  father  and  prnndfatner,  and  the  mother 
lm<>!h**r.  and  tin*  «*hildr«*n,  of  «>very  \hh\t,  «)ld,  blind,  lame,  and  im|K>tent  |wr»on, 
l«M>r  |>4*r<^)n.  not  ahh*  to  work,  UMng  of  a  huliicient  ability,  Bhall,  at  their  own 
vlti-vo  .iiid  maintain  evcr>'  Kiirh  i>oor  |»or«on  in  that  manner,  and  aetnrdin^ to  thai 
T  ih«'  ;«i-!:ri'^  of  jM»a««o  of  that  <»oimty  where  »ueh  Mitfirient  persona  dwell, 
•4t«T  niiiiiU^r  of  thtMii  at  th«Mr  general  <iuarter-]«e^ionii,  shall  be  asseMted.  upon 
:  *'T«'rv  i»ne  uf  thi*m  frhall  forfoit  twenty  KhillingA  for  every  month  which  tney 
thiTt-iti. 

n-t;an  h.i^  «iij>i>o<M*d  I'p.  44S.  n.  1)  that  the  relatione  mentioned  in  the  43  Elia. 
only  )h*  roiii|H'lled  to  allow  t>arh  other  2lU.  a  month,  or  13^.  a  year;  but  he 
ii«tininii«li«*d  Ix^twoon  th^*  |>ower  to  award  a  putfioient  maintenanee  ami  the 
*nt  f  >r  (h«*  )»n»at>h  of  tin*  order.  The  amount  of  maintenance  in  in  the  difcere* 
.*•  m.i."orr;i :«*•«:  an<l  \h%*y  may  onlor  much  mon^  than  2ii«.  a  month.  And  if  the 
•U'v  th«*  nrib-r  to  ]tav  that  iium,  though  exceinling  21^.  a  month,  he  may  be 

2  I'.urr.  TW. 

0  jii«ti«-«M  mii%*  mak^  thi<«  onlor  of  allowance,  which  in,  in  fact,  in  aid  of  the 
wliii*h  (h«*  iiifliL'<*nt  f>er<nn  b<*lonp«.     The  n'lation  on  whom  the  order  b  ma<ie 
'a!  to  th*»  jii'^tii'*"*  in  ^t<«ion«.  who.  upon  cvid(>nce  and  the  consideration  of  the  * 
uir«^  and  iibility  of  the  |»arty.  can  reduce  the  allowance  or  discharge  the  order. 
JiT  di*obi*y  the  onler.  ht»  may,  an  we  have  MH*n,  l>e  indiet«Ml,  (2  Burr.  799.)  or 

»  may  be  di!<traine«l  under  a  warrant  of  justices  by  di^treM.     43  Elix.  c.  2,  a.  2 

>ti<'^e!«  mu«t  be  of  the  county  where  Mich  parent  dwells.    2  Bulnt.  344. 

1  indi»|4*nd«*ntly  of  an  exprem  contnu^t.  or  one  implii^  from  partintlar  facts,  a 
inoc  )^  fiue<l  for  th«*  pri<re  of  ne<*eitfari4*s  provithHl  for  his  infant  son.  yet  veiy 
rum»tanctM  will  MifRiv  to  justify  a  jury  in  finding  a  contract  on  hi^  part.  In 
•^,  wh<*re  a  parent  wan  nought  to  be  charg<Hl  for  regimen  tain  fuminhed  to 
be  kml  chief  justice  left  it  as  a  question  for  the  jurj  to  consider  whether  they 
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grandfather  and  p'andmothor,  of  poor  impotent  persons,  Bhall  maintain  them 
at  their  own  eliar«^otf,  if  of  sufficient  ability,  according  as  the  quarter-««ii^ioB 
fthall  direct:  and(^A*)  if  a  ])iiront  runs  away,  and  leaves  his  children,  tht 
church-wardens  and  ovci'seers  of  the  parish  hhall  seize  his  ront»,  ^oods,  aixl 
chattels,  and  dispo.se  of  them  towartl  their  relief  By  tlic  interpretations  whiek 
the  courts  of  law  have  made  upon  these  statutes,  if  a  mother  or  lyrandraotbrr 
marries  a«;ain,  and  was  before  such  second  marria^i^e  of  suflieient  ability  to  keep 
*449 1  ^^^^  child,  the  husband  shall  l)e  charged  to  ^maintain  it  :(0  for  this,  faeiof;  t 
-J     debt  of  hei-s  when  single,  shall  like  others  extend  to  charge  the  hiubiuid.' 

(*)  ?tut.  5  Gea  I.  c.  8.  (I)  Stjlei,  283.   2  BqIsL  340. 


could  infer  thnt  the  order  was  given  by  the  assent  and  with  the  authority  of  the  father. 
^le  Miid  thnt  *'a  father  would  not  be  bound  by  the  contract  of  hiR  son  unless  either  aa 
actual  authority  were  proved,  or  circumstance:)  appeared  from  which  such  an  authoritr 
might  be  implied:  were  it  otiienviso,  a  father  who  had  an  imprudent  son  might  be ]4^ 
iudiced  to  an  indefinite  extent ;  and  it  was  therefore  necessary  that  some  proof  sbooM 
be  given  that  the  order  of  a  son  was  made  by  the  authority  of  his  father.    The  iiuwtioa, 
therefore,  for  the  consideration  of  the  jury  was,  wliether,  under  the  circumstances  of  tbt 
particular  case,  there  was  sufficient  to  convince  them  that  the  defendant  liad  inverted 
iiis  son  with  such  authority.     He  had  placed  his  son  at  the  military  college  at  Ilariov, 
and  had  paid  his  expenses  while  he  remained  there :  the  son,  it  appeared,  then  obtsincd 
a  commission  in  the  army,  and  liaving  found  his  way  to  London,  at  a  considcrsble  d» 
tance  from  his  father's  residence,  had  ordered  regimentals  and  other  articles  suitable  It 
his  equipment  for  the  Kast  Indies.     If  it  had  appeared  in  evidence  that  the  defendaat 
had  supplied  liis  son  with  money  for  this  purpose,  or  that  he  had  ordered  these  articki 
to  be  furnisheil  elsewhere,  either  of  those  circumstances/'  the  learned  judge  oLsuielt 
"might  have  rebuttdl  the  presumption  of  any  authority  from  the  defendant  to  oHv' 
them  from  the  plaintiff:  nothing,  however,  of  this  nature  hod  been  proved;  and  net 
the  articles  were  necessary  for  tlie  son,  and  suitable  to  that  station  in  which  the  ddn^ 
ant  had  placed  him.  it  was  for  the  ,jur>'  to  say  whether  thev  were  not  satisfied  tlist  A 
authoritv  had  been  given  by  the  defendant."  The  jury  found  in  the  affirmative.  2 Sink. 
K.  521.  * 

So  where  a  man  marries  a  widow  who  has  children  by  her  former  husband,  who  irs 
received  >)y  the  second  husband  into,  an<l  held  out  by  him  to  the  world  as  forminf  psrt 
of,  his  own  family,  he  will  be  liable  to  pay  third  persons  for  necessaries  ftimisLed  te 
them.     Per  lord  Ellenborough,  4  Ejist,  82. 

But  wliere  a  i>arent  allows  his  cliild  a  reasonable  sum  for  his  expenses,  he  will  nocte 
liable  even  for  necessarit»H  ordered  by  such  child.     2  Esp.  R.  471. 

And  wliere  a  tnidesman  has  furnishe<l  a  young  man  with  clothes  to  an  ejitisiipit 
extent,  he  cannot  sue  tlie  father  for  any  part  of  his  demand,  (1  Esp.  Rep.  17 ;)  noriilfct 
infant  lia)jle  for  any  part  of  the  articles.    2  Bla.  K.  1325. 

And  it  should  seem,  as  in  the  ca<es  of  husband  and  wife,  or  principal  and  agent, if  thi 
credit  bo  giv<'ii  solely  to  the  chihl,  tlie  parent  will  not  in  any  case  be  liable. 

But  although  in  a  jiarticuhir  <>ase  credit  may  liave  been  given  to  a  minor,  and  nolli 
his  parent,  yet  th^  latter  may  be  resitonsible  in  a  case  of  fraud.  Thus,  when  the  fOiil 
were  su]»plie4l  to  n  minor  on  a  fraudulent  representation  by  his  father  that  hewMoM 
to  relin<|uis)i  business  in  favour  of  (lin  son,  although  the  credit  was  givra  to  tlieiOB.lki 
father  (healing  with  tlie  jirocoeds  was  held  res]H)nsible,  in  assumpsit,  for  goods  mtitti 
delivered.     1  Stark.  20.---('hittv. 

*  It  has  lately  bren  dccidi'd  that  the  authorities  here  relied  upon  by  the  learned  ea^ 
mentator  nev(>r  were  law.  an<l  that  a  liusband  is  not  )>ound,  even  whilst  his  wife iiiBn 
to  su]>j)<>rt  lier  parents,  or  Imt  cliildren  by  a  former  huslrand,  or  any  other  leUon:  if 
the  statute  4:»  Kliz.  c.  2  extends  only  to  natural  relations,  being  those  by  blood  and  artlf 
marriage.     4  T.  K.  US. 

And  where  a  step-father  harl  maintained  the  son  of  his  wife  whilst  he  wasnndv^ 
who,  when  he  was  of  age.  promised  to  ])ay  his  step-father  the  expense  he  hadii 
he  brought  an  action  for  it.  an<l  it  was  held  he  was  not  bound  fay  the  act  of 


with  the  mother  to  maintain  lior  son,  but  stoo<l  in  that  respect  in  the  iiituatioB6fM[ 
other  stranger.  And  liaving  done  an  act  l>eneficial  to  the  defendant  in  hii iate^i" 
was  a  good  consideration  for  the  defi>ndant*s  promi«e  after  he  came  of  ago.  ffdhtlM^ 
father  had  be«*n  hound  by  law  to  maintain  the  chiMren  of  the  wife,  t1  on  the  '^ 
the  step-son  would  have  bet^n  a  nwhim  pactum f  and  the  step-father  oooldliKfO] 
no  action  upon  it.  4  East.  S2. — C'hristian. 
The  son's  father  is  not  compellable  to  maintain  the  son's  wife.  S 
360 


!«.]  OF  PERSONa  440 

her  death,  the  relation  being  disAoLved,  the  husband  is  under  no  ihrther 


ion.' 


;ienu>n  in  liound  to  provide  a  maintenance  for  his  issne,  unless  where  the 
n  an*  impotent  an<i  unable  to  work,  either  through  infancy,  disease,  or 
It,  and  then  irt  only  obligc<i  to  tind  them  with  neceHsaries,  the  penalty  on 

being  no  more  than  208.  a  month.^  For  the  policy  of  our  laws,  which 
er  watchful  to  f»romote  industry,  did  not  mean  to  compel  a  father  to 
in  hi«i  i<ile  and  lazy  children  in  ease  and  indolence :  hut  thought  it  unjuKt 
ire  the  pari*nt,  against  his  will,  to  pmvide  them  with  suiieriluitieM,  and 
indulirenccH  of  fortune;   imagining  they  might  trust  to  tne  impulse  of 

if  the  children  were  deserving  of  such  favours.  Yet,  as  nothing  is  so 
»tifle  the  culls  (if  nature  as  religious  bigotry,  it  is  enacted,(m)  that  if  any 

jiarfut  shall  rt*fuHe  to  allow  his  protCMtant  chihl  a  fitting  maintenance, 
vii*w  to  compel  liim  to  change  his  religion,  the  lord  chancellor  shall  by 
»f  c^Mirt  constrain  him  to  do  what  is  just  and  reasonable.  But  this  did 
entl  t4>  |)ersons  of  another  religion,  of  no  less  bitterness  and  bigotry  than 
pifth :  and  then-fore  in  the  very  next  year  we  tind  an  instance  of  a  Jew 
lensi^  riches,  wliose  only  daughter   having  embraced  Christianity,  ho 

her  out  of  d(M>rs;  and,  on  her  application  for  relief,  it  was  hold  she  was 
1  to  none.iii)*  Hut  this  gave  o<*casion(o)  to  another  statute,^/))  which 
(,  that  it*  Jewinh  ])an'nts  n'tuse  to  allow  their  pnitestant  children  a  fitting 
nance  suitable  t(»  the  fortune  of  the  pan*nt,  the  lonl  chancellor  on  corn- 
may  make  such  <»rder  therein  as  ho  sluill  see  pn>por.* 
law  has  nuule  n(»  ]>n>vision  to  ]>n*vent  the  disinheriting  of  children  by 
Mvint;  every  man's  pn>perty  in  his  *own  dis|M)sal,  up<m  a  prin-  r^irn 
f  lilnrrty  in  thin  as  well  as  every  other  action :  though  i>erliaps  it  ^ 
t  been  amins  if  the  pan^nt  hail  In^en  IsMind  to  leave  them  at  least  a  ne- 
'  ffulisistence.  Indeisi,  among  pi»rsons  of  any  nmk  or  fortune,  a  com- 
1}  is  gfrn-nilly  pn)vided  for  youngi»r  children,  and  the  bulk  of  the  estate 

u}N>n  the  eldest,  by  the  marriuifc-articles.  Heirs  also,  and  childn*n,  are 
lea  of  our  courts  of  justice,  and  cannot  be  disinherited  by  any  dubious  or 

m  <uf  111  \2  W.  III.  c.  4.  r•^  Cm.  J.nir.  1<  f^K  12  Much,  ITul. 

V*  >  LKnl  lUj  m.  <Vi.  (f  >  1  AuiM>,  kI.  1,  e.  30. 


thtT-in-law  ii  not  o]»li^o«l  to  innintain  tlit*  cliiMron  which  hij*  wife  mny  have  had 
'TutT  hu«)M»ii(l.  < 'oiiimoii wraith  vs.  Iluniilion.  6  Ma>s.  l!7^t.  WortuNtter  i-«.  Mur- 
t4  VI*  k.  'tlo.  WilliuiiiH  ivt.  IlutohinHoii,  :\  <\>m*«t.  312. — Sii.«rsw(k)|>. 
ir«-iit  i*  iMiund  hy  tin*  (^oiniiion  law  to  .'iup|M>rt  his  rhildrcn  as  long  as  he  has  any 
rhat*-v«T  t«i  4li>  it.  He  cannot  therefore  rhar^ro  th<*ir  i*«'|)arat««  (*Mtat«*  with  the 
>  ot  thfir  niaint«'nan4>«*  and  iHlucation.  HilUlMirnii|:h  v*.  I)«'ering.  4  N.  Ham|i.  SO; 
i'n  Account^,  5  Jiawle,  323.  AddiM>n  r^.  Bowie,  2  Uland,  (kki.  Du|K>nt  r«.  «Iohnson, 
r.rh.  K.  274. 

»u^h  oMirt«*  of  <*()uity  re<x>j:nise  the  common  law  liahility  of  a  father  to  nupport 
U'mt*^  hi*  cliild.  y*'t  in  a  caj*v  when*  he  has  not  ahility  to  di>  ho  aoi*ortling  to  th«*ir^ 
in  lif^*.  a^^'ti-tant***  will  In*  f^ranttni  him  fn>m  th«*  e^tato  (if  the  child.    New|>ort  t-«. 
!  A.<«hiii.  3.'i2.     Cawl.4  ct.  TawN,  3  Giliuan,  4^{o.     GinUrd  r^.   Wagner,     2  Strob. 

vnt  i*  U>und  to  proviile  hiAchihlron  with  n^H-oitsnri*** :  ami,  if  he  negli*<«t  todopo, 
piTMin  ni.iy  *>u}'ply  tli«'m  and  cliargo  the  }»iirent  with  the  amount.  Van  Valkin- 
$.  WaUon,  13  .1ohn>.  4>0.    Stanton  r«.  \ViIIs4»n.  3  Day.  37.    Tidgin  ri.  Comni.  8  N. 

ither  aliand^n  hU  duty,  »o  that  hit*  infant  cliild  ia  fonn^l  to  leave  hi*  hou<e,  he  is 

^  a  »uitahle  niaintcnanco:  hut  wh^re  tht*  Min  voluntarily  leav«*?t  hii«  father'**  houMS 

[kority  of  till*  futhiT  to  purchar*e  ntves-girie!*  in  not  imi*li«'<l.   (hnren  r«.  White.  5 

4.*>>.    Hunt  rj.  Th«ini|»s«»n.  3  S<*am.  171).    lUymond  r«.  Ix)yd,  10  Uarb.  Sup.  Ct. 

atU  rt.  St*N-l*»,  P.»  Ala.  t'M. — Sii.iRsv(Mii>. 

ia  nut  ht'hl  that  nhe  wtt**  entithnl  to  none  iNvauf^e  nhe  wan  thoiUughter  of  a  Jew, 

MifM*  thf  oni«*r  did  not  htate  that  nhe  wan  |»oor,  or  likely  to  Unxime  chargeable  to 

*h. — ''b«i>ti.\x. 

i  Uicfte  fttatutea  are  now  re]>ealed  by  9  ib  10  Vict.  c.  59. — Sbaiswood. 
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ambi^oua  words ;  t-hero  bcin^  required  tho  utmost  ccrtaintj'  of  the  testatoi'i 
intentions  to  take  iiway  the  ri«^ht  of  un  heir.(7/ 

From  tlie  duty  of  maintenance  wo  may  easily  pass  to  that  of  protection^  MhUk 
IB  also  a  natural  duty,  but  mthcr  permitted  than  enjoined  by  anv  mnnicipil 
laws :  nature,  in  this  respect,  working  so  strongly  as  to  need  rather  a  etwck 
^han  a  spur.  A  parent  may  by  our  laws  maintain  and  uphold  his  childrei  ia 
I  their  lawsuits,  without  being  guilty  of  the  legal  crime  of  maintainiDg  quarreU.(r) 
A  parent  may  also  justify  an  assault  and  battery  in  defence  of  the  penouof 
his  children  :{8)  nay,  where  a  man's  son  was  beaten  by  another  boy,  and  tht 
father  went  near  a  mile  to  find  him,  and  there  revenged  the  son's  qnarrel  faj 
beating  the  other  boy,  of  which  beating  he  ailerwards  unfortunately  died,  it 
was  not  held  to  Ik3  inuixler«  but  manslaughter  merely.(0*  Such  indulgence  does 
the  law  show  to  the  frailty  of  human  nature,  and  the  workings  oi*  paieaiil 
altVction. 

The  last  duty  of  parents  to  their  children  is  that  of  givinj^  them  an  edvaitm 
suitable  to  their  station  in  life :  a  duty  pointed  out  by  reason,  and  of  £ir  tka 
♦4*^1 1  gJ^^^^*-**^  importance  of  any.  For,  as  Puffendorf  very  well  obeervw^s) 
-I  it  is  not  *easy  to  imai^ine  or  allow^,  that  a  parent  has  conferred  any  co» 
siderable  benefit  upon  his  child  by  bringing  him  into  the  world,  if  he  aAenrsFll 
entirely  neglects  his  culture  and  education,  and  suffers  him  to  grow  up  like i 
mere  beast,  to  loud  a  life  useless  to  others,  and  shamefhl  to  himself.  Yet  tht 
municipal  laws  of  most  countries  seem  to  be  defective  in  this  point,  by  not  ea^ 
straining  thc-VQKirent  to  bestow  a  proper  education  upon  his  children.  Pei^iM 
they  thought  it  punishment  enough  to  leave  the  i)arcnt,  who  neglects  the  » 
structi<m  of  his  family,  to  labour  under  those  griefs  and  inconveniences  wUeh 
his  family,  so  uninstructed,  will  be  sure  to  bring  upon  him.  Our  laws,  tlioigk 
their  defects  in  this  ])articular  cannot  be  denied,  have  in  one  instance  msdes 
wise  provision  for  breeding  up  the  rising  generation:  since  the  poor  and  h* 
borious  part  of  the  community,  when  past  the  age  of  nurture,  are  taken  oatflf 
the  hands  of  their  parents,  by  the  statutes  for  apprenticing  poor  cbildreB,(ff) 

(«)  1  Ur.  1  w.  (()  Cro.Jac.SML   1  Hawfc.  P.  C.  M. 

C)  -J  lust.  .V.4.  (•)  L.  of  N.  li.  ^  c  S,  I  U. 

(•'  1  Hawk.  I'.  C.  131.  (»)t^ee  pnc*  42L 


^  And  tho  hoirs  will  not  )m  disinhorito<l  by  nny  implied  conBtruction  of  thederiwtf 
his  an(M?stor:  for  dt^scoiit  is  favoiirod,  nnd  tlii.x  rule  applies  as  well  to  hein  generdw kf 
custom:  and  there  must  he  some  plain  wordi*  of  pifi,  or  neceswary  implicatien,  to  di^ 
inherit  an  heir-at-law.  2  Ves.  104.  11  Ves.  29;  and  cases  collected  in  H.  Cliittj*tljv 
of  Descents,  'Ml. 

And  it  is  a  rule  r»f  tlie  court  of  equity  to  turn  the  Rcale  in  favour  of  an  h«r,  and  til 
court  always  in(*lin(>s  in  his  favour,  and  will  allow  artificial  reasoning  to  prerent  faif  bfsir 
disinherite<l.  :\  Atk.  (>so,  747.  Every  heir  ho-s  a  right  to  innuire  by  what  BMaiii.  tai 
under  what  ilee<l,  he  is  <Iisinheritod.  And  before  he  has  established  his  title,  he  naffl 
into  oiiuity  to  remove  terms  out  of  the  way  which  would  prerent  his  recovering  tiMVi 
and  may  also  have  a  produetion  and  inspection  of  deeds  and  writings  in  eqattr.  lilL 
331).     2  Ves.  >\).     3  Atk.  DHl. 

Tlie  law  al.«o  favours  bequests  to  children,  in  preference  toother  penonn,  on  the i 
of  the  le^acy-<luty. 

Sec  also  cases  of  implied  revocations  of  a  will  hy  subsequent  marriage  and  both  if  i 
child.    5  T.  H.  4\K  51.    4  M.  A  S.  10.— ('iiittt. 

•This  ca.»»e  shoul<l  not  he  rea<l  without  tl»e  comment  of  Mr.  J.  Foster  on  it:  bta|i 
the  case  as  re|H>rted  hy  lonl  Poke  always  appeared  to  him  very  extraordinaiT.  TWlW 
children  had  Ix^en  ti^rhtin;;:  the  prisoner's  son  is  worsted  and  returns  home  Moo^;  ^ 
father  takes  a  staff,  runs  threeH|uartcrs  of  a  mile  and  beats  the  other  boy,  whodisiw^ 
beatin;;.  '*  If.**  says  he,  **  u]H)n  provocation  such  as  this,  the  father,  after  ninnfaigllM^ 
quarters  of  a  mile,  ha<l  <le-ipatche4l  the  child  with  an  hedge-stake  or  any  odMrMk 
weapon,  or  hy  repeainf  lilows  with  his  cud«rel.  it  must,  in  mv  opinion,  hare  been  WHtHtk 
since  any  of  thrsc  circumstances  would  have  been  a  plain  indication  of  malice.'* 

He  then  odverts  to  <\>ke's  re]>ort  of  the  case,  and  to  the  remarks  made  on  it  If  M 
Raymond  in  H.  rx,  Onehy.  2  \A.  Haym.  141)8:  from  which  he  infers  that  tfaeVdM 
hnppeneil  hy  a  single  stroke  with  a  nthntf  cu<l<rcl,  not  likely  to  destroy,  and  that  detfktf 
not  immediately  en<u«>.  So  that  the  xroun<l  of  the  decision  was  thei  bseneecf  Hf^ 
showing  malice,  rather  than   in<lulgonce  bIiowu   to  parental  ]  lu    FDiltf»  SNr* 

COLERIIMJE. 
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i  nut  l>j  the  piihlio  in  hu<*1i  a  manner,  as  may  render  their  abilities, 
«1  HtiitionK,  nt*  the  greatest  adv:nita;;o  to  the  common  wealth.  The 
ire  letl  at  their  own  option,  wheth»T  they  will  breed  up  their  chil- 
mamentH  or  clis^nieert  to  their  family.  Yet  in  one  case,  that  of 
are  under  ]H'<'uliar  reHtrictions;  for(x)  it  i»  provided,  that  if  any 
my  child  under  hifi  government  In^yond  the  8oaH,  either  to  prevent 
Ation  in  Kn^land,  or  in  onler  to  enter  into  or  n*.Hide  in  any  popish 
U*  inHlnn*t4'*l,  pfr»uade<l,  or  Htn»n<^thened  in  the  popish  n»ii;x*<>n; 
H'Mdf'H  the  diHithilitieH  incurre<l  by  the  child  80  sent,  the  parent  or 
(T  hhall  forfiMt  KN)/.,  whi<'h(y)  nliall  ;;o  to  the  Hole  use  and  l>enefit 
>liall  di?*cover  the  offence.  An<l(r)  if  any  jiarent,  or  other,  shall 
y  any  iMTHon  bryond  sea,  to  enter  into,  or  Ik»  resilient  in.ortniined 
ury.  abU'v,  nunnery,  |M>pish  univi'r?*ity,  collej^e,  or  s^'IhniI,  or  houso 
irif^t"*.  nr  in  any  private  ]iopish  family,  in  onlrr  to  \m  instructed, 
contirined  in  the  *]H)pish  n*li;^ion,  or  shall  contribute  any  r^iro 
.  thfir  niainli*naiice  when  al>road  by  any  pretext  whatever,  L 
tli  M-ndini^  and  sent  shall  be  disabled  to  sue  in  law  or  equity,  or  to 
r  administrator  to  any  jhthou,  or  to  enjoy  nnv  legacy  or  deed  of 
r  any  <»ttice  in  the  ri*alm,  and  shall  forleit  all  Lis  goo«U  and  chat- 
k'is**  all  his  n*al  estate  for  lilt*.* 

r  of  parents  ovor  thfir  children  is  derived  fW>m  the  former  eon- 
•ir  duty:  this  authority  bi'in;^  f^iven  them,  |>artly  to  enable  tho 
fftM-tually  to  prrform  his  <ln1y,  and  partly  as  a  reconi]H'nse  for  his 
[tie  in  thi*  taithful  dischar^i*  of  it.  And  U]Nin  this  scon*  the  mu- 
r  si>me  nations  liavi>  t^ivcn  a  niucli  lar^4T  authority  tt»  the  parents 
The  aniii>nt  Homan  laws  pive  the  father  a  ]Miwer  of  litV>  and  death 
r\'i\;  upon  this  prinriple,  that  he  who  ^^ave  had  also  the  power  of 
ti)  lint  tin*  ri;rour  of  tlu*so  laws  was  miJUmmmI  by  subMMpivnt  con- 
duit /')  we  tind  a  father  bani>l)ed  by  tin*  fmpen»r  Hadrian  for 
.  tlHUi:;li  he  liiid  eonimitted  a  Very  heinous  erinie,  upon  this  maxim, 
'.7*>r./.»  in  ftitdtft  iltfut,  H'tii  in  iitiinifiitr,  i'ltusi.sftrr.'*  Hut  ^till  they 
the  l:i-t  a  wry  lar^re  and  absolute  autlioritv:  for  a  son  eouM  not 
nipiTty  <»f  Ills  t)\vn  <lurini;  the  lite  of  his  father:  but  all  his  aei{ui- 
e<l  to  th«'  tat  her,  <»r  at  leri^t  \\\r  profits  of  them,  for  hi**  lili-.  rj 
ol'  a  iKiren!  by  our  Kni^li*«h  Ia\v»*  is  mueh  more  moderate;  hut  still 
ii-ii  tin-  <hild  in  itnler  and  ohedieine.**  lie  mav  lawtiillv  eorrect 
i:  under  ai;e.  in  a  reasonable  manner  :i'/)  for  this  is  for  the  lK*netit 
on."     The  eonsent  or  C'ineurrenee  ai'  the  pan'ut  to  the  marriage 

tlJtf.  .    4.  .til.t  J«.  I.c.^.  tMA*'' 4-*,  ••.  ft, 

t.  11  A  1.  \«    IM.c.  4.  i«    lii*t   J.V,  1. 

•   .■«  .,r    I        ,'.  (-.  1  U4»k.  r.C.  130. 
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«'tii>n<*  oil  i'«lii<>ation  in  thi*  I{i»iii:ui  (\ith«>Ue  religion  iire  n^iuov«Nl  hy  10 
!<•  -t.ittit"  tor  the  «*in.iii<'i|mtioii  <it'  tli«*  Kotujn  <  atholit^.. — Sii  \R«wiHiii. 
fiith«T  h.t'4  :i:::iin»t  thud  |ii'r>^otis  th**  li^iht  to  th«MMl«>tiMly  :ind  |M>«M'H*iinn 
I.  uiil  thf  •'•mrt  ••!"  Kin::'*  I^'n«*h  eaiiiiot  iliroetly  i^intn*!  it.  fi  Yiv^X,  1121. 
.  Aii'l.  :it  «  ••niiii«<ii  l;i\v.  it  %^a4  ;in  oth'iief  to  take  a  i*hild  from  hi-*  fathor*^ 
ifirfw-.  .\\'2.  Aii«l  •■hil<l-»ttMliii:;  it  an  otleii('f>  now  punishahh*  l>y  statuto 
'1.  A  o<iitt  ofeiptity  I'ontroU  thi-  powiT  of  tht*  juirtMit  u'h«Mi  he  «'onihi<*t<t 
•■rl\ .  t'  I  •tiny:  III  •M»n-«t.int  luil»ii-»  of  tlniiikeniii^st  or  Mu**|ihtMny.  or  ut- 
i>lf.t«l  hirn  in  inatltM-  of  r«'liL!i«Mi,  or  to  take  }iini  imitpiprrly  out  of  th«« 
thf  1.ith»T  ni.i\  Ih»  eoniiH*UiMi  ti>  >rivi»  -^efurity  in  the***  ea?*e!i.     lo  V«*s.  ,1. 

in  th»»  lir-t  in*t.ineo  fntitlfil  to  tho  (Mi4tn<ly  of  tho  ehildron :  hut  th^ 
■i  i-f  .1  •■•loi'l  «ii'-<  ri*ti<»n  for  tht>  hfUftit  of  the  ehildftMi.  and  in  sonit>  ea^^ 
I  nito  tff  •  ii-t<Mlv  of  a  thif'l  |»M»i^n.  wh«Mi  iNitli  parentt  are  iiniuoral, 
.  anil  unfit  !<•  *..•  intni^t*^!  with  their  e.ireanil  islueation.  rnmnionwt>allh 
rn-.  I  4.1.  l*iiit«-l  Staff*  »«.  <Jr»--n,  ;'•  Ma*«in,  4**-.  <'omin«»nwtMltli  i «.  Ad- 
174.  Mutt,  r  of  ir.itni.iii.  '1  lliii.  S.  r.  .if..;.  The  pi-oph*  ..«.  Merefin.  .1 
st.ii*-  •-*.  Tain'-.  4  1 1  iitn  ph.  ;'•:!.'(.  K\  piirt**  S'liumfNTt,  0  Kieh.  .'U4.  Smith, 
Iino>.  l.>.-.^<ii  %ii<.Hiioi». 

puni-ha)<le  lor  an  e\ci"«<«ivc  puni>hin«'nt  of  his  child,  and  what  roni«ti* 
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of  his  child  under  ago,  was  also  directed  by  our  ancient  law  to  bo  obtained :  bat 
now  it  is  absolutely  ncceimiry,  for  without  it  tho  contract  is  void.(^)  And  tiiii 
i^irjo-i  U'lt^o  ii)  another  means,  which  tho  law  has  put  into  the  parent's  hands, is 
-I  *order  the  better  to  discharge  his  duty;  iirst,  of  protecting  Lis  chlldrai 
from  the  snares  of  artful  and  designing  persons;  and,  next,  of  iMittiing  then 
properly  in  life,  by  preventing  the  ill  consequences  of  too  early  and  prvcipiuis 
marriages.  A  father  has  no  other  power  over  his  son's  estate  than  as  his  trustee 
or  guardian ;  for  though  he  may  receive  tho  profits  during  the  child's  niinoritr, 
yet  he  must  account  for  them  when  he  comes  of  age."  Ho  may  indeed  liave 
the  benefit  of  his  children's  labour  while  they  live  with  him,  and  arc  iDaintaimd 
by  him;  but  this  is  no  more  than  he  ia  entitled  to  irom  his  apprentices  or  m^ 
vants."  The  legal  power  of  a  father, — ^for  a  mother,  as  such,  is  entitled  to  no 
power,  but  only  to  reverence  and  respect;"  the  power  of  a  lather,  I  say,  over 
the  pei*sons  of  his  childi*en  ceases  at  the  age  of  twenty-one :  for  thev  are  tbei 
enfranchised  by  arriving  at  yeara  of  discretion,  or  that  point  which  tlie  law  kai 
established,  as  some  must  necessarily  bo  established,  when  tho  empire  of  tJtf 
lather,  or  other  guardian,  gives  place  to  the  empire  of  reason.  Yet,  till  that  aie 
aiTivos,  this  empire  of  the  father  continues  even  after  his  death;  for  he  mkjvj 
his  will  a2)2>oint  a  guardian  to  his  children.    Ho  may  also  delegate  part  of  \m 

('J  Stit.  26  Geou  II.  c.  33. 


tutes  excess  is  a  question  of  fact  for  the  jury.    Johnson  vs.  The  State,  2  Humph.  283^^ 

ShaRSW(K)D. 

"  Where  children  have  fortunes  independent  of  their  parents,  lord  Thurlow  dedand 
that  it  wiiM  the  pructice  in  chancer}'  to  refer  it  to  the  master,  to  inquire  whether  thi 
|)urent8  were  of  aliility  to  maintain  the  children  ;  if  not,  then  to  report  what  would  bes 
propiT  maintenance.  See  per  Le  BIan(\  J.  4  Elast,  84,  85.  And  this  practice  did  Bil 
vary  \vht>re  a  maintenance  was  dircM'tly  given  hy  the  will,  unless  in  cateen  where  it  «M 
given  to  the  fathor ;  undor  whirh  circumstance  it  was  a  legacy  to  him.  1  Bro.  38(^  Aid 
an  allowance  will  b(>  made  for  tlurir  maintenance  and  education  for  the  time  poft  net 
the  death  of  the  testator,  and  for  the  time  to  come  until  they  attain  the  age  of  lwwtj> 
one.     ()  Vfs.  .lun.  -IM. — Christian'. 

The  father,  as  ^'uardian  by  nature,  has  no  right  to  receive  the  rents  and  tmifitscf  Ul 
child's  lands:  nor  is  ho  authorized  to  receive  jMiyment  of  a  legacy  to  his  cfailtL  JsckMB 
vs.  Combs,  7  Cowon,  «$(>.  Miles  vs.  Boyden,  3  Pick.  213.  Isaacs  vi.  Boyd,  5  Foct.  Mb 
Hyde  vx.  Stone.  7  Wend.  354. — Sharswood. 

"  A  parent  is  (>ntitled  to  the  earnings  of  his  minor  child,  where  there  isno  _ 
express  rir  im]>lied,  that  payment  may  be  made  to  the  child ;  and  an  action  forlhe' 
laI>our,  and  service  of  such  child  must  be  brought  in  the  name  of  the  parent.  B 
r.<.  Keinin;:t(>n.  2  Mib«s.  1  V.\.  Gale  rx.  Parrot,  1  N.  Hamp.  28.  United  States  «i.  KciltiS 
Watts,  4(M').  .Morse  r.t.  Wilton,  0  Conn.  547.  Stovoll  r«.  Johnson.  17  Ala.  14.  Ifapmift 
contract  for  the  S4*rvices  of  his  minor  child,  in  consideration  of  a  remuneration  to  tht 
latter,  the  contract  is  valid.  an<l  will  enable  the  child  to  maintain  an  action  for  the  hfcoA 
of  it,  in  his  own  name.  Kwbanks  r^.  Peak,  2  Bailey,  497.  Chase  vs.  Smith,  5  Verm.  551 
Where  a  minor  sou  makes  a  contract  for  services  on  his  own  account,  and  his  btbtf 
knows  of  it  and  makes  no  objection,  there  is  an  implied  assent  that  the  son  shall  hMt 
his  earnings.  Cloud  vs.  Hamilton.  11  Humph.  104.  Whiting  vs.  Earle,  3  Pick.  dOL  Hi 
right  of  a  father  to  the  fruit  of  the  cliildV  labour  has  its  foundation  in  hia  oblioitMi  li 
supiiort  and  educate  the  cliild,  and  if  he  al»andons  the  child  he  forfeita  hia  ri^l  talk 
earnings.  The  Atna.  Ware.  4ti2.  Stone  vs.  Pulsipher,  IG  Verm.  428.  Godfrey  atLHiyi^i 
Ala.  501.  ^farriage  of  a  minor  son  is  a  legal  emanciimtion,  and  entitlea  him  to  hiiCM 
earnings.     Hicks  vs.  (Jrisson,  1  Freeman,  Ch.  428. — Siiarswood. 

**  Now.  however,  by  tl»e  statute  2  tfc  .*>  Vict.  c.  54,  commonly  called  Talfoardii 
onler  may  bo  made  on  petition  to  the  court  of  cliancery,  giving  mothers  aeoMSloi 
chihlren.  and.  if  such  children  are  within  the  age  of  seven  years,  for  deliTeffy  of  t 
to  their  mother  until  they  attain  that  age.    No  mother,  however,  againat  whoa  atlutJT 
has  b<M>n  eMalili^hed.  is  entitUs.!  to  the  benefit  of  the  act. 

In  New  York  an<l  some  other  States  by  statute,  and  in  other  parta  of  the  Unkn  If 
common  law,  the  courts  are  vestiMl  with  the  power,  in  the  exercise  of  a  sound  dvcRtia 
with  a  vitw*  to  the  welfare  of  the  cliild.  of  determining  to  which  parent  the  ciistod|f  iiil 
be  committed,  and.  in  some  case^.  of  denying  sut'h  custo<ly  to  oithor  parent. 

An  infant  ow«'s  revercnco  to  his  mother:  but  she  has  no  le^al  authority  over  hntHl 
no  legal  right  to  his  services.   Commonwealth  vs.  Murray,  4  Binn.487.  Whippla«;]lii^ 
2  Moss.  415. — iSiiARswouu. 
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pu\'ntal  authority,  during  his  life,  to  the  tutor  or  gehoolmastcr  of  his  child;  who 
!•  tkifii  m  ItMtt  fHtrentis,  aud  hari  8uch  u  portion  of  tiie  power  of  the  |)arout  com- 
luiiiiil  ti»  his  charge,  vix.  that  of  rcHtraint  and  eorrectiou,  an  may  be  necessary 
tu  anf*wer  the  puqMiHes  for  which  he  is  employed.^* 

3.  The  iiiitiiS  of  children  to  their  parents  arise  from  a  principle  of  natural 
jam  ice  and  retribution.  For  to  those  who  ^ave  us  existence  we  naturally  owo 
Mibj«H-tinn  and  ol)edicnce  during  our  minority,  and  honour  and  reverence  ever 
aAcr :  tiu*y  wlio  ]>rotected  the  weakness  of  our  infancy  are  entitled  to  our  pro- 
iei't it'll  in  tht>  intiriiiity  of  their  a^e ;  they  who  by  sustenance  and  education  have 
cnabhMi  their  olfiiprin;^  to  prosjier,  ouf^ht  in  return  to  be  supix>rted  by  that  oflT- 
•tiriii;:.  in  vat^e  they  stand  in  nee<l  of  assistance.  Upon  this  principle  proceed 
all  lilt*  dutii*!i  of  children  to  their  parents  which  are  enjoined  by  pOHitive  laws. 
Aud  the  Athenian  laws(/)  carried  ^this  principle  into  practice  with  a  ri^itit 
H-nipulouH  kind  of  nicety;  obliging;  all  children  to  provide  for  their  '- 
£illitr  when  fuUfii  into  |Xiverty ;  with  an  exception  to  spurious  children,  to  those 
«h<><««*  iha^ticy  lia<l  bt»en  ]>roBtitutiHl  by  consent  of  the  father,  and  to  those  whom 
br  h.*Ml  n*a  put  in  any  way  of  gaining;  a  liveliho<Ml.  The  le^^ishiture,  says  baron 
M*'iarH|iiivu,(i/)  connidered,  that  in  the  tirHt  case  the  father,  bein^  uncertain, 
1mi«1  n'niii*n*<i  the  natural  obli^tion  precarious;  that  in  the  siKrond  case  he  had 
Mil!:f-*1  the  litr  he  had  ^iven,  and  <h>ne  his  chihlren  the  greatest  of  injuries,  in 
d^rpr  vin^  th«-in  of  their  njmtation  ;  and  that,  in  the  thini  case,  he  had  rendered 
tbe:r  Iit'i*.  fM)  far  as  in  him  my,  an  in  support  able  burden,  by  furnishing  them  with 
BO  m«*ans  of  siibHistcnce. 

Our  laws  a^ree  with  those  of  Athens  with  rt»pird  to  the  first  only  of  these 
pftrti<.*ulan«,  the  ciise  of  spurious  insue.  In  the  other  cases  the  law  doi*s  not  hold 
tht*  til-  nt'  natnrt«  to  be  dissolved  by  any  niislH.^haviour  of  the  ]»arent ;  and  there- 
ftrtv  a  child  is  iM|ually  justiHable  in  defending  the  ])erson,  or  maintaining  the 
CAa<«^  or  suit,  of  a  bad  ]»arent,  as  a  ^ood  une;  and  is  i*qually  coin]>ellable,(A)  if 
of  Mitfirit'iit  ability,  to  maintain  and  provide  for  a  wickt^l  and  unnatural  pro- 
gen  iti»r.  an  f«^r  om«  who  has  shown  the  *rreatost  t<'ndernrss  and  parent  ft  1  piety." 

II.  Wi»  iin*  n«'Xl  to  consider  the  case  of  ilU*«;itiniate  childn*n,  or  bastards; 
with  n-irard  to  wlioni  let  us  in4|uins  1.  Who  are  bastards.  2.  The  lei^al  duties 
of  thi- 1  a  renin  towanis  a  bastard  child.  3.  The  ri;;hts  and  incapacities  attending 
■a«  h  b:t«tanl  children. 

1  Wl.o  lire  bastanls.  A  bastanl,  by  our  Knplish  laws,  is  one  that  is  not  only 
beip>tt«-n.  but  lH>ni,  out  of  lawful  niatrimonv.  The  civil  and  canon  laws  do  not 
all^'W  a  «'hild  to  remain  a  bastard,  if  the  parents  afterwards  intermarry:'!)  and 
ben  :n  they  ditfer  rno**t  materially  from  our  law;  which,  thou^h  not  so  strict  as 
to  n<piire  that  the  child  shall  \k*  Utftttttn,  "^yet  makes  it  an  indis|H*nsabIe  r*i-e 
cimditi"!!,  to  make  it  lei^itimate,  lliat  it  shall  be  /utrn^  alter  lawful  we«i-  ^ 
luck.     And  the  reason  of  our  English  law  is  surely  much  su^xTior  to  that  of  the 

v'    fS4t«T»  Kntin  b  4,  c  1ft.  (*•  ."ital.  43  KM*,  e.  2. 

.#  .-f.  L  b.  is  c.  4.  {*■  ln»t.  1.  l«i,  i:*..    Jitcrft.  I.  4, 1.  7,  r.  1. 


■*  Tf*i*  |i«m**r  mu^t  \to  t«'in]>4>riit«*ly  oxen-ifod:  nntl  no  sehcM>linaMter  should  fiH»l  himM>lf 
•I  L(*Tty  !••  ii'liiiiiiitttT  ehiistiMMiieiit  eiM*xt«Misively  with  the  |>un*nt,  howMH^'or  the  infant 
deLii<{ii«  tit  nuk'lit  .ippfar  to  have  desiTve<l  it.  LK'le>;ation  of  purontal  |M>wer  may  not 
fxv  ii-i  :••  a|'|ir>'iiti«'in^  u  child  without  his  eoiiM*iit.  3  B.  A  A.  6^4.  But,  under  !«on)o  pro- 
fiM"U«  ("iiifi  ill  th«»  |HM»r-law}i,  iiiagiHtrut«v*  have  the  ]M>wcr  of  hinding  children  appren- 
lir<->.  ari'i.  Ill  thi>  cu^t*  <ipfriHi*«l,  have  |K>wcr  to  cxainine  the  father  or  mother.  Si*ofltat« 
I6<f.«i.  III.  «•   I  :•.».  }  1.— <;iiiTTY. 

■  rh»-  n.ini-  i.f  th«-  r«tatute  art?  •'  the  father  and  frratidfathor,  mother  antl  grandmother, 
iBtl  f-hiMrcii.  I't'i-Vfry  |MM)r  ami  itn|M)teiit  |K'rs(in.  «Vc. ;"  from  which  wonN  and  a  former 
«*!^i***.  I*r.  liiirii  t«  iii4>hiif4l  to  think,  even  miitrary  to  the  opinion  of  hml  llult.  that  a 
fraifi'  laid  N  M'>t  «Mni|N*lliihlf  to  relieve  an  indigfnt  grandfather:  but  I  hhoiiM  entertjiin 
ft^i<l>..i^  t  \*:i'.  the  coiiit  of  King's  lii^nch  would  dettTMiint*  th«*  duty  to  In*  rt*<>ii>r(K*al.  and 
»r«uM  •••n«:rii**  nn>  anihigU4»ii!«  expreHsii»n  in  favour  of  the  discharge  uf  ^uch  a  natural 
•B'l  f:i<«r  il  ohli^niiiiti. — <.'iihi>ti.%.n. 

\  i  iiiM  !•»  Hi  it  liahh*  at  o»inmon  law  for  the  siip|H>rt  i>f  an  infirm  and  indigi^it  |»arent, 
\\f'  '.;^t>:hty  rvMs^  altogether  U|Kin  (Statute  proviMons.     K^hvard  V3,  Davis,  16  Jt>hns.  :^K 

Ml 
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Eoman,  if  wc  conRidcr  the  principal  end  and  design  of  establishing  the  contract 
of  marriuge,  taken  in  a  civil  light,  ahstraetly  from  any  religious  view,  which  has 
nothing  to  do  with  the  legitimacy  or  illegitimacy  of  the  children.  The  maia 
end  and  dcHign  of  marriage,  therefore,  heing  to  ascertain  and  ^x  upon  sodm 
certain  person,  to  whom  the  care,  the  protection,  the  maintenance,  and  the  edu- 
cation of  the  children  should  belong ;  this  end  is,  nndoubtedly,  better  answered 
by  legitimating  all  i88ue  l>orn  ailer  wedlock,  than  by  legitimating  all  issue  of  the 
same  parties,  even  born  betbre  wedlock,  so  as  wcKllock  ailerwards  ensues:  L 
Because  of  the  veiy  great  unceilainty  there  will  generally  be,  in  the  proof  thai 
the  issue  was  really  begotten  by  the  same  man ;  wliereas,  by  confining  the  proof 
to  the  birth,  and  not  to  the  begetting,  our  law  has  rendered  it  perfectly  certaia 
what  child  is  legitimate,  and  who  is  to  take  care  of  the  child.  2.  B^nse  hf 
the  lioman  law  a  child  may  be  continued  a  bastard,  or  made  legitimate,  at  the 
option  of  the  father  and  mother,  b^^  a  marriage  ex  post  facto;  thereby  openinea 
door  to  many  frauds  and  partialities,  which  by  our  law  are  prevented.  8.  n^ 
cause  by  those  laws  a  man  may  remain  a  bastard  till  forty  years  of  age,  aad 
then  become  legitimate,  by  the  subsequent  marriage  of  his  parents ;  wherek^ 
the  main  end  of  mannage,  the  protection  of  infants,  is  totally  fVoatnted.  L 
Because  this  rule  of  the  lioman  law  admits  of  no  limitationa  as  to  the  tuM  or 
number  of  bastards  so  to  be  legitimated ;  but  a  dozen  of  them  may,  twcatf 
years  after  their  birth,  by  the  subsequent  marriage  of  their  parents,  be  admitiM 
to  all  the  privileges  of  legitimate  children.  This  is  plainly  a  great  discoong^ 
ment  to  the  matrimonial  state;  to  which  one  main  mducement  is  nsiiaUyMl 
only  the  desire  of  having  children^  but  also  the  desire  of  procreating  lawfU  hdn, 
AVhereas  our  constitutions  guard  against  this  indecency,  and  at  die  same  tiM 
give  sufficient  allowance  to  the  frailties  of  human  nature.  For,  if  a  diild  he 
begotten  while  the  parents  are  single,  and  they  will  endearonr  to  make  m 
^456 1  ^^^'^y  reparation  for  the  offence,  by  *marr}'ing  within  a  few  months  whKf 
-I  our  law  is  so  indulgent  as  not  to  bastardize  the  child,  if  it  be  bon, 
though  not  begotten,  in  lawful  wedlock;  for  this  is  an  incident  that  can  bappoa 
but  once,  since  all  future  children  will  be  begotten,  as  well  as  bom,  within  tht 
rules  of  honour  and  civil  society.  Upon  reasons  like  these  we  may  suppose  tht 
peers  to  have  acted  at  the  parliament  of  3£erton,  when  they  reflosed  to  SMCt 
that  children  born  before  marriage  should  bo  esteemed  lcgitimate.(A)" 

From  what  has  been  said,  it  ap]>ears,  that  all  children  bom  before  matriBoar 
are  bastards  by  our  law ;  and  so  it  is  of  all  children  bom  so  long  after  the  dosth 
of  the  husband,  that,  by  the  usual  course  of  gestation,  they  could  not  bs  h^ 
gotten  by  him.  But,  this  being  a  matter  of  some  uncertainty,  the  law  is  aol 
exact  as  to  a  few  days.(/)"    And  this  gives  occasion  to  a  proceeding  at 


{^)  Rnffatrrunt  nmnrt  fpitcpi  mngnnU*^  ut  eotturntirtnt  quod  nriunt  Uge*  AnMm              _  _                       _ 

qutid  nati  ante  mtitrimimium  **»tnt  Uffitimi^  sicut  illi  t/ui  ttawtnbaHr.    8t«t.30  B0M.  IIL^t.    SwAslltoll 

naii  ttunt  jiftft  muthmi/niiim^tfitrt  rrtimin  UiUt  hoht  pro  to  thi*  great  dutrtw,  tdU.  Qatm,  17M^  <■>  — —  MHL 

kj/ilimi4.  J2*jmHf4omntu  ft  Uinmc*  una  roor  rr^pitudKruntf  (<>  Cn>.  Jac  Ml. 


^^  And  Ko  strict  is  this  rule  that  where  a  person  bom  a  bastard  becomes,  I7  thsi 
quent  miirriaize  of  Iua  parents,  leptimate  according  to  the  laws  of  the  oooiitey  fai 
he  was  born,  lie  is  still  a  bastard,  so  far  as  regards  the  iuheritsnoe  of  lands  in 
Doe  d.  Birdwhistle  »v*.  Vardill,  G  Bingh.  N.  C.  358.— Kers. 

"The  following  information  from  Dr.  Hunter  will  ho  found  in  Haiv.  Jk  BbOoiIllk 
123,  b. : — '*  1 .  The  usual  ftoriod  of  gestation  is  nine  calendar  months;  bat  lam  is TO;f  eM^ 
monly  a  ditferenco  of  one,  two,  or  threes  w4H'ks.  2.  A  child  may  be  bom  alivs  Si  flf 
time  from  tlirro  niontlis ;  but  we  see  none  lx>rn  with  powers  of  coming  to  msahos^tf 
of  being  reared,  b4>fore  sevf^n  calendar  months,  or  near  that  time:  at  six  months  it< 
be.  3.  I  have  known  a  woman  bear  a  living  child*  in  a  perfectly  natmal  wsj* 
days  later  than  nine  calendar  months ;  and  bi*lieve  two  women  to  hare  been 
of  a  child  alive,  in  a  natural  way,  above  ten  calendar  months  from  the " 
See  further  Kiniington  on  l^joctments,  I  ed. 

In  a  case  whtTt*  tlit>  wifo  was  a  lewil  woman,  and  she  was  deliTsr    I  of  a  cMM  fcjf 
weeks  and  ten  days  after  the  d<>ath  of  the  Inishand,  it  was  held  1  isIsl  Kds%lDa 

Stark,  on  Kvid.  part  iv.  *2*21.  n.  a.    So  when*  the  child  was  bo  .-  <<peiB  sad  ekssi 

davB  after  the  death  of  the  fiiNt  husl>and.    IS  Kic.  II.   llale's  i      ^  JaSL  M.  CMk 

28i.  See  ab«o  2  Stra.  025.   Koll.  Abr.  3i)0.^CuiTTY. 
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law.  whrro  a  widow  in  snApoctod  to  fci^  henw>1f  with  child,  in  order  to  produce 
a  napfviMtitiouA  heir  to  the  CHtato:  uii  attempt  which  tho  rigour  of  the  Guthic 
coDf^titutioiiA  ei«teoni«'d  o<]nivuUMit  to  tho  moKt  atnK'iouH  theft,  and  thereforo 
pani«he<i  with  death.(ifi)  In  thiH  ouho,  with  U8,  the  heir-proftumptivo  may  havo 
a  writ  «/«*  rr-nfrr  infpirifndo  to  examine  wlietiier  nho  be  with  child,  or  not  \(n)^  and, 
if  »h«>  Ik*,  to  keep  her  under  proper  rentruint  till  delivered ;  which  in  entirely 
ciiit'irniahle  to  the  pnictice  of  the  civil  law:(o)  but,  if  the  widow  be,  upon  duo 
rxaniinaiitin,  found  nt>t  pre^^ant,  the  pn*sumptive  heir  nhall  he  admitted  to  the 
inhon lance,  though  liable  to  lose  it  a<rain  on  tho  birth  of  a  child  within  Ibrty 
wt'^'k*!  fn»m  tho  death  of  a  huHbund.(y>)  But,  if  u  man  dien,  and  bin  widow  noon 
art«*r  marries  a^^ain,  ami  a  chiM  in  born  within  mich  a  time  as  that  by  the  coumo 
rtf  natun*  it  iiii^ht  have  been  the  child  of  either  ^hunband ;  in  this  cano  ri^AT" 
be  \<  <*aiil  to  Ik*  mt>n^  than  onlinarily  Ic^ritimate ;  for  ho  may,  when  ho  ^  ' 
arrivf**  to  yearn  of  dirM'retion,  chooHe  wlii(?h  of  tho  fathers  he  pleasi^M^)*  To 
pr>-v<<tit  thin,  amoni^  other  iiiconvenicnccn,  the  civil  law  onlaincd  that  no  widow 
»h'>iild  marry  infm  liunum  l*niuA,(r)  a  rule  which  obtained  }40  early  an  the  rt*i^n 
of  .\ii:ruMu***<.«)  if  not  of  liomulurt:  and  tho  name  constitution  was  pn>bably 
hart* It  >i  down  to  our  early  ancestors  from  the  Uomans,  durini^  their  stay  in  thiM 
i»ian<l :  f<ir  we  find  it  establishe<i  under  tho  Saxoji  and  I)anisli  p>vernments.(0 

A"*  l^i-^lanls  may  be  bom  before  tho  coverture  or  marriaije  state  is  U^f^n,  or 
aP.i-r  it  is  dcterminiHi,  no  also  children  bom  during  wedl<M'k  mav  in  s«»mo  cir- 
ram*tan<*eH  be  bastanis.  As  if  the  husband  m  out  of  the  kin<^]om  of  Kn*rlan<i, 
or.  a*  the  law  somewhat  l<M>selv  phnisi^s  it,  t\rtra  quatuor  /min'trj  ii)  for  alHivo  nine 
months,  so  that  no  access  to  liis  wife  can  Ih>  presumed,  her  issue  <luring  that 
prn"«i  ^ha]l  Ik*  bastards.(r)  But,  p'lierally,  <luriii«;  the  covert un>.  a<*<vss  of  the 
bn-lcin«l  ^hall  Ik«  presumed,  unless  the  contnin*  can  be  shown  ;( ir)  whi<'h  is  such 
a  n«*i:ative  as  <-an  only  be  ])roveti  by  hli«>win«;  him  to  be  elsewhere  :  for  the  f^eneral 
rule  i*.  prirjtumttur  pro  letjitima(iunc\.rj-^     In  a  divorce  «i  //i*-ii*<i  tt  thoro,(tf)  if  the 

w  *Cvrq^4k4  d*  J%trt  ti'4Str  I.  3,  c.  &.  <*>  S.t  i/mni*  ri-tfH  tin*  mintt  'luijJef%m  mrntf».    L.  L, 

t»   •  .     l.iii   •      r.r4tt  /.  2,  i\  Ji.  i:'h.'r,  \.  ri.  l'«"».    A.  /..  I',  mn',  c.  71. 

•  /       -    .  ■■      \.}Mrt,J  .■    "  >\M  Ik  •III  till-  four  PMMn." 

.»  ►•••   -..  .    •«!.  |i4i;r  li«V  <•  <'■».  l.iil. -41. 

c  ■       i  ■:  •.  t-.-'.ilk   Ui.   ::  P  W.  JT»*.    Mn  ••:*.. 

"  •    •<        •  I    "  Willi :f»  th"  Ti-ir  "f  m«»iimlne'*  <•■  "■  lli-p. '•■«.    **  It  i«  i>:«-«iitii-l  f  >r  IrKitim-itiito.** 

•  fe'il  thw  jt*!/  «w  Una  iHiij  (  n  n».iiitb«.     Orlil.  F*itl.         (V>*'fP4u  Util*  ainl  fr<>iu  \m.A." 

I  r  

•*  \'\-  «r.t  i*  irr.iiit*"!  iMt  fnily  tt»  an  hfir-at-Liw,  I  mi  to  a  di'vi.-ioi'  lor  lif**.  or  in  t.iil.  or 
in  *.-••.  .i!.'l  wli'tliiT  hi'*  int»T»"»i  i-  iintiifdiato  or  t'initini»fiit.  S«'i'  I  r»rM. '.m».  pur  tin) 
J  r  -  ■  ■  i.i.^-  tiTi'I'T  thi*  writ,  *\^^  '1  1*.  \Vni«i.  .V.»l.  Aii<l  in  Mi»*«'I«'\ '•*  !J"iHirt  «»f  Ai-i*<niL»h*«« 
cv*-.  iii»-  -.iriii*  :ii  2  1*.  Wiii'*.  'I'.U,  a  ca^o  «)f  ]it^r«oii.il  t-^tatf  i^  «*itt"L  Tin*  writ  din-^'t^ 
t:. -T.  .11  ?!•••  |.rt".»'iii'#'  nf  kni^lit»i  and  woiiifli.  t!lO  ftMilalf  trt,'*in  fwr  u^-.-r'-m  tf  f^ntrr/H, — tllO 

I"»-iirii— I    n •'•'ity  «•!"  tin;  r.i*i»  d\>\H*ii>ii\)i  ut  tune  witli  conmion  domicy  and  with 

r,-:--  !f;il  ilf'ti  ri-n<-*^  to  ^t'x. — <'iiittv. 

■  Hr'--»kf."  *ay-i  Mr.  Ifar^rravi',  in  hi*  not«^  nn  tli<»  j»a«'*aj:e  cito<l  fnMn  C*o.  Litt.  in 
nj :-  rt  "if  ihi"*  ixi-iti'm.  "<|Ui'*tioii'«  thi-*  d«>«'trin»':  from  wliirli  it  vM»ni«  a*  if  li«^  tlmn^rht 

II  r-i-'T: .!*!•'  lliat  tb»' «Mri*iini"«taiu*«»*«of  t!n' ea.f«»,  in*(tfntl  ot*  th»*c!ioiot»  of  tlMMs.'^ue,  uliould 
d-?*T?n:i.-  wbo  i«  tht»  tat!l«T." — <*okkriin;e. 

^  I:  u««-l  to  }**'  bt^M,  that,  whon  tho  htnhand  wa**  livinir  within  tho  kin;:dom.  aooo« 
wa*  f  r»-'im-d.  unh»-«  !*trift  i»ro*if  wa**  aibbu'iMl  that  ihf  hii^ltand  an*l  wiff  wrre  all  tho 
\.m-  \i\  .u*  at  a  «li*tanri'  fn>m  oarh  ivthor:  but  ni>w  th»*  li>t;itinm<'V  or  illoi!itiniarv  of  tho 
^h.!  1  ''f  u  ni.irri«'d  w<ini:in  living  in  a  noroni>iiH  .»tat«'  of  adultery,  nndor  all  tho  rinnim- 
Ptjn' •-«.  1^  a  •|u»*'«ti«--n  for  a  jur>'  to  di>tonnini<.  4  T.  K.  .*»•'»»•  and  -M.  And  wh»»n  tho 
h*i-^'.htid  in  thi*  rniiroo  of  nature  cannot  h:iv(>  )h'«>ii  thi*  fath«Tof  hi<«  wift'*«i  rhihl.  tho 
rhij'l  i*  (ly  Uw  ('on^'id'Ttil  a  ba^tanl:  and  li>rd  Klli*nlMipiti:;h  naiil  that  rin*uui«ttanivii 
«h.'  h  -how  a  natur.il  iiniMi*('«il>ility  that  tin'  huohand  «-otilil  ho  th«*  fathtT  of  tho  t^hild  of 
mh:-  h  thf  wiff  i-*  «lflivorod.  wliotlier  ari-in^'  fr«»ni  hi-*  htMni:  undor  tho  ajro  i»f  |iuh«>rty,  or 
fr<>':i  hi*  l.ilMttirin;;  uiid*T  di'*ahility  oci'a*>if»n«'d  l>y  n  itural  iiiHrinity.  t>r  from  tht>  I^ncth 
rwf  !  m:#-  i-Iip-t'd  •inis.  hi*«  doaih,  nri»  ^routnN  on  whirh  tin*  ilh'L'itini  loy  of  tho  chiM  may 
>-■  '  lod.-l:  and.  thfp'f'T*'.  wIht**  it  w.is  j'ri»v«'d  that  tin*  hii-h.in«l  had  onlv  an't*^*  ono 
f«rTi.!jht  l-'!-»r»'  th*»  hirlh  of  a  chiM,  it  wa-*  In'M  to  U»  ilh^iritiinato:  Imit  ilifiourt  *«aid 
tLa?  rn  rh"  •  .i-«*  wht-r**  ih"  parent-*  havi*  tnarrii"!  »-o  r«*ci'nlly  hfforo  th«'  hirth  "I  tin*  child 
th\r  :•  •-•■tilil  riot  h-iv«*  )>«N>n  hi'trotton  in  wfiUo'-k.  it  «t.in>U  upon  it<«  own  pcniliar  ::rotind, 
th*"     h.M   in  that  r;L'f  !■•  Ifjitiuiatod  by  th«'  n'ci';;nilion  «»f  the  liu*lMn<i.    >  Ki^l,  I'.'-i,— 

Ti*-  t.r«*-umption  of  law  i.-*  in  favour  of  tho  Ic^'itiinacv  of  oliiblp-n  l-oin  in  wiNUrn'k; 
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^vife  breeds  children,  tlioy  arc  baAtardn;  for  the  law  will  presume  the  hniilttiid 
and  wife  confornuihlc  to  the  Bentence  of  Bcparation,  unletw  access  be  prored; 
but,  in  a  voluntary  sepanition  by  agi*eement,  the  law  will  suppose  access,  unleii 
the  negative  be  8hown.(j;  80  also,  if  there  is  an  apparent  impossibility  of  pit^ 
creation  on  the  ])art  of  the  husband,  as  if  he  be  only  eif^ht  years  old,  or  the  likc^ 
there  the  issue  of  the  wife  shall  be  bastards.((i)  Likewise,  in  case  of  divorce  ii 
^j-'^i     ^^'^  spiritual  court,  a  vinculo  viatri?Honiiy(b)  all  the  issue  bom  durioi^tlH 

"^  -I  coverture  are  bastards  ;(c)  bei*ause  such  divorce  is  always  upon  *ttOiM 
cause  that  rendered  the  marriage  unlawful  and  null  from  the  be^nning. 

2.  Let  us  next  see  the  duty  of  parents  to  their  bastard  children,  by  oar  lav; 
which  is  principally  that  of  maintenance.  For,  though  bastards  are  not  luuked 
upon  as  children  to  any  civil  pui*poses,  yet  the  ties  of  nature,  of  which  main- 
tenance is  one,  are  not  so  easily  dissolved :  and  they  hold  indeed  a^  to  iji:iiit 
other  intentions;  as,  particularly,  that  a  man  shall  not  marry  his  bastard  >i*itT 
or  dauj^htcr.((/)  The  civil  law,  therefore,  when  it  denied  maintenance  to  U»- 
tards  bcf^otten  under  certain  atrocious  circumstanccs,(f)  was  neither  consonaai 
to  nature  nor  ivason,  however  profligate  and  wicked  the  parents  might  justly  U 
esteemed. 

The  method  in  which  the  English  law  provides  maintenance  for  them  is  u 
folio ws.(/)  When  a  woman  is  deliveiX'd,  or  declares  hersell*  with  child,  of  1 
bastard,  and  will  by  oath  before  a  justice  of  i>eaco  charge  any  perMm  m 
having  got  her  with  child,  the  justice  shall  cause  such  person  to  be  apprehend«d| 
and  commit  him  till  he  gives  security,  either  to  maintain  the  child,  or  appear  tt 
the  next  quarter-si^ssions  to  dispute  and  try  the  tact.  But  if  the  woman  dki^ 
or  is  married  Ix'fore  delivery,  or  miscarries,  or  proves  not  to  have  been  ivitk 
chihl,  the  person  shall  he  dischargiHl;  otherwise  the  sessions,  or  two  justices  oil 
ot'  sessions,  u])on  original  application  to  them,  may  take  order  for  the  keep- 
ing of  the  bastard,  by  charging  the  mother  or  the  reputed  father  with  the  pay- 
ment of  money  or  other  sustontation  for  that  purpose.  And  if  such  patativi 
father,  or  lewd  mother,  run  away  from  the  parish,  the  overseers,  by  airectioi 
of  two  justices,  may  seize  their  rents,  goods,  and  chattels,  in  order  to  bring ap 
the  said  bastard  child.  Yet  such  is  the  liumanity  of  our  laws,  that  no  woman  caa 
be  compulsively  questioned  concerning  the  father  of  her  child  till  one  moatfc 
after  her  delivery;  which  indulgence  is,  however,  very  frequently  a  hardship 
upon  pnrislies,  by  giving  the  parents  op2Jori unity  to  escape." 

('•  Salk.  VJ-i.  («r>  Ixtnl  Rnjm  ffi.   OiMibw36«. 

C.  to.  Litt.  -M.  (•»  Nut.  Mi,  c.  15. 

r^ . ''  Kn  11 II  thv  1  ond  of  marriiig^'."  {/ )  Stat.  l>  KIIe.  c.  S.   T  Jm.  L  c.  4.  S  Cbr.  X.  b 4.  IS SM 

^«)  llMd.  2:ii>.  Car.  11.  c  12.   7  Ueo.  II.  c.  81. 


but  tilis  presumption  may  be  r<'butted  by  placing  the  fuct  of  non-access  of  the 
hcyond  rrasonulih^  doubt.  It  is  not  nocosi«ai*y  toHhow  that  access  was  impossible,  thos^ 
))robaMlitv  of  non-nocess  in  not  8utlic;i<Mit  to  overthrow  the  preeiunption.  Stccsll  ml 
Stejrall.  HBroik.  C:>(>.  Cross  r^.  Cross.  .J  Paipo.  C.  R.  139.  Wright  vs.  ilicks,  12Geoim 
1  ;'>;>.  ]Iowtn'(*r,  in  the  Su]irenie  Court  (»f  the  United  States  the  more  stringent  raleM 
Ixvn  ndoi>t«M],  that,  when  once  a  murriafrc  has  1>oen  proved,  nothing  can  impogn  ths 
le;:itifiia('y  of  tht>  issue  sliort  of  the  proof  of  facts  showing  it  to  be  impossible  ths&ths 
hus)>an4l  rould  Ix*  the  father.  Patterson  vs.  Gaines,  ti  How.  U.S.  550.  A  child  bora  k 
wodUK-k,  thoufrh  born  within  a  month  or  a  day  after  marriage,  is  presumed  to  be 
mate :  and  when  the  mother  waM  visibly  pregnant  nt  the  marriage,  it  is  a  pffcsnn 
jurix  rt  <ff  jun-  that  the  child  was  the  otispring  of  the  husband,  xhe  State  ml  Hi 
13  Ii-edi'll,  %}{y2. — SiiAKsW(M»i). 

^'  In  the  technical  treatises  on  the  poor-laws  will  be  found  the  cases  oocorriag  Si IS 
the  ri^ht  of  ou>to<ly.  whetlier  it  bo  in  the  father  or  in  the  mother  of  the  bastard. 
tlie  right  of  tlie  mother  to  such  cuKto<lv  boems  recognised  and  established.    5 
See  also  1  K  &  \\  N.  K.  14S.     7  KiL^t.  571). 

But  th<>  aM<«>nt  (ii  either  father  or  mother  to  a  marriage  of  a  bastard  under 
not  api^ear  to  \tc  expressly  re(|uired  by  the  late  marriage  act;  and  henoe  eitlier' 
or  the  assent  of  a  jiuai-dian  ap^iointcd  by  tlic  lord  ehancollor,  seem  neoessuy  to 
its  validity. — Cuitty. 

But  by  the  iK)or-law  act,  4  &  5  W.  IV.  o.  76.  all  previous  statutes  on  this ,_,_ 

repealed :  and  it  is  enacted  that  every  child  which  shall  be  bom  Abastaidp  afUrthsj 
364 
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•S.  1  |»rricoi»d  next  to  the  rifcht«  an<l  incapacntiM  which  appertain  to  a    r*i-n 

kA.«Tar(l      Thi*  ri;rhH  are  very  low,  U'lii;^  only  Huch  as  he  can  aff/uire;     ^ 

for  he  <-:in  n\h»rit  nothinix,  U'ln^  lookcil  upon  an  the  8on  ot*  noUxiy ;  ami  Homo- 

tiin«-a  i-:illf<l  ri/ftM  nuUms,  mmwUiuvf^  Jiiins  jHtpiiliAg)     Yet  he  n«iy  ^in  A  nir- 

iiAtiio  hy  n'putation,rA)  thou^li  he  lia-*  none  hy  inlieritanfe."*   All  other  children 

kmvf   thfir  priuiary  net t lenient  in  their  tather'rt  pariHh ;  hut  a  haKtanl  in  tho 

^fiari«»h  wh^n*  lM*rn.  lor  he  huth  no  t:ither.(n     However,  in  vixhc  ot*  fniud,  as  if  a 

«^«>iu.in  he  M'Mt  either  hy  onler  ot*  jusiiets,  or  <*omes  to  bi»;^  as  a  va^nint,  to  a 

pckrioh  wlii-n*  (the  <i<»eH  not  U^loni^  to,  and  dmps  her  hastani  tliere,  the  hastani 

•hjkli.  ill  thi*  tirst  ease,  Ih«  settled  in  the  pari!«h  t'l-oin  whence  she  wan  illefrally 

ivfn.iVf.l;i  J  •  or,  in  the  latter  case,  in  the  mothers  own  parish,  if  tho  mother  l>o 

apprt* iK'nilfd  for  her  va^^nincy.f  A*)     Bastards  also  Inihi  in  any  licensed  hospital 

<#   r  ri.  H*  L.L.c.m.  I'l  lliid.  I'il. 

I  »■  ( ••.  Ijti.  3.  I*/  Mrtt.  i;  <Hv.  II.  c.  5. 


in  •  •!'  !).••  i«'!.  *!i:ill  fnlliiir  the  »*ottIoiin*nt  <»f  tho  in/ith«T  until  he  •»hnl1  attain  sixtoon,  nr 
»!!.•.:  .V  'iti-.Tt*  A  *«**ttlfiiif*nt  in  his  own  ritrht ;  iind  ^U'-h  ni(ith«T*>hsiU  Im>  UMmil  to  niHinlaiii 
•-.  ?.  fiil  .»-  part  nf  htT  family  until  ^ixtiHMi,  and  m\v\i  liubility  on  niiirriup*  i^  to  iitturh 
t*  :*.  r  L^i-kui'l.  And  now.  hy  7  A  S  Virt.  c.  In  I.  <.  «i.  (iinifnd<Nl  l»y  s  \  «J  Vii-t.  o.  lo.)  if 
vu-  K  «  \i\'A  -h:ill  InM'Miiie  c'hur^iNihlo  to  th*>  |>uri-«li.  thf  mother  im  haliic  to  In>  puni!«h«*d 
UTi'l*  r  •!..■  \  arrant  art  :  imi]  if  t!i«»  nioth«'r  is  not  of  «utt)i-ifnt  aliility.  th»*  ju-tiff^  in  jH'tty 
••—  'ii.  "r  I. Hi*  jii*tii-t'  within  th«*  nt<*tro|Hilitiui  di'^trit't,  iiiidiT  S  A  '.♦  Wei,  r.  lo,  •».  '.i.  may 
iD-^k*  »n  i-nltT  ••Ti  t!»»»  iiuiatiw  fathiT  for  niaintfuanci*.  pn*vidi-<l  tin*  i^vidfin'i*  of  thi« 
Bk  'tri-r  J—  4'i»rr«ilMir:it*'d  l»y  titlirr  tfstiniony  ;  hut  >\\r\i  ordfr  nliall  in  no  f'it<4t*  continuif 
in  f'-n  ••  a!i»T  ihf  child  i^hall  uttuiu  thirti.M'U  yi*ar*,  t»r  di«*,  or  th«»  m«»thrr  Ihj  luarriud. — 

*  A  K.»*»ard  hnvini;  jrott^n  n  narno  }iy  ro|>utati«in  may  puri-lia*«o  hy  hi^  roputtvl  or 
kn^wn  n.i'!i.«  to  liiui  uml  his  ln-ir*,  \i\i.  Litt.  o,  h. :)  hut  thi-  «'an  <uily  U*  Xo  thf  hoin  of 

A  •*• -rr.  ••>  .in«'i'  to  a  man  who  i«  a  h:i«tar<l.  ond  hi<  hi'irs.  tliouf^h  Mis  «'Mtati*  \*  in  its  di*- 
*••■!. t  •  .iifiUfl  to  t!n»  i«**Uf  of  hi;*  Unly,  \ft  ^i\t-«  hiiii  a  fi*f  -imph*.  and  rtinffr^  nn  un- 
Lii..'- 1  ;  ■  rt'T  •)f  »h«'iiati«»n  :  anil  any  p'T'-on  diT:\:ii^  t:lh-  !r«»m  him  or  hi"  lifir-*  inav 

l,"j  .-'1.  !    tf. t.it«-  in   |'«'r|M'tu;il  f>tifi  ••<««inii.     'I'lp-  l;i\v.  liii\vi-\iT.  ^i*  I'.iT  a-lvfrt-*  to  th»» 

»!•  i  »•  ■■?  a  iM-t.ird.  that  a  UmitatinD  iiv«*ritii  f:iil>in' iif  thf  l»i"ir-*  of  tin*  lia-tard.  afl«-r 

m  2  \'  \  •  Alt!  him  and  lii-*  h«'ir>,  w.iuM  i-onv^-rt  thi-  th'\i-f  into  an  <wt:itt»  tail.  \\  HuUl. 
l-'".      1   !■    1  Ka\ni.  IIVJ. 

!■..••  .-i-  !ii.i\  tak«'  \*\  uift  or  ih'vi-*«\  ]>rovid<-d  th^-v  »r«»  ^utVirixntly  dt^trrllitNl.  luifl  hnvo 
f .1  •      I   I  ii  i?i..'  I.v  i.-putatL-n.     1  V.-H.  A-  H.  4'-i:;.     1  Alk.  4lo. 

;<  .:  ':.  ■  r-il>*.k-  t<»a  )ia«i.ird's  takinj!  \*y  hi'*  naiiu-ot  rfi>ut.iti«*n  m<i-t  )it' uiidt>r<*t<MM|  an 
F-  '•-'  »  !  ^'  >t^  t'l  t.ik«»  hy  that  n.inn-  nnT«'iy  a"-  :i  «h-^i  ri|'*if»n.  ii«»t  a'«  a  «hild  )»y  a  rl.iiui 
*'  ^  •    i      »     *.!i«"'l'i'r»'  .1  hi-^t-iril  i-.iMnot  il.iim  a  "li.Ui'  nirhr:!  di'\  i-f  to  .-^.i  /-•  •■  j.-ni-rally, 

t       ..."  .■    •.*  il  w.i^  -ti-'iij  ill  hi<*  f.i\iiiir  hy  imi'l't  .tt;->n.    "•  V. -..'•',»»;  ;mi  I  I  \'f*.  A  \\. 

4  J  ;.  i  ..V.-.r..  I  M  I  hh.\.  r;i».  U.  «'iiiti\'H  hiwof  I»  .<,..tiJs -•^.  :?.»:  n-T  i-.  any 
i!l»  .•••  •  •-  h.l'I  ••TiMth'd  i'»  imniodi.itf  intfr>*oT  u|»"!i  a  h-_Mi-y  p  iyahh»  at  a  futuri>  tim«', 
w:.'  I.  •  .■  h  i»-.' n-v  \\.i<  \i\\*'\\  hy  It-*  ri'putt'il  fatlifi*.     1'  h'i»iMr  on  I.i'j.  i*  ih|.  I'.**.!. 

A  ..:  .  •  I*  "II  •■.i!iii'»!  h--  !oa  h:t<.tard  i-n  vt'Utri-  •'a  ni^Ti- :  tor  I'a-tard*  iMunoI  tak«*  till 
t' ■  •   -     '        riirn.   h>  r.pii!  iV-iii.      1    Ii,-t.  :*..  h.     «",  r.,.  c^.      1  P.  Wm*.  .VJ'.».      17  V.-*.  .VJs. 

I  V-  -   ■  -'      1^  V. .  L--.     II.  rhiit\  ..  haw  of  H.-.iMt*.  'J'.J.  ;;o. 

i  .-"•  •  li;i»:.«!«l  III. IV  )>•*  a  ri'piit<'il  -on.  vi't  hf  i-.  n-ir  -u«h  a  '•on  for  whi»m.  in  •-on- 
i.  i-  -»*.  ".  •!  hl.H.h  a  u*t-  iMii  h«>  imI^imI.  Ih.T.  i'»7  h  Y»*?  "II  .in  f-^tat**  otlnTwi-i*  ffli-i*- 
t'l  .  ! .  •  I---  \.  .Ill  ■—•.t'f  III  IV  1n«  ti-*  wi'U  ih'i-hu't'd  ti»  a  hi»tar'l  h.-jn^  ju  i«<.*t».  and  *uf'i«'ifiitlv 
•i*-'  '  i  «*  t'»  :iU"*)j«r  I  ♦•r-on  :  hut  wh«'r»'  tin-  ii-i*  wjll  n.it  aii'-.'  hut  in  (*on<*idt>ratii»n  of 
'  ••  '  ■■•  rv.-i  T'lf'ijli  .iiiv  I'lit  tht»  puff  ••hatim-l  -'f  m.irriai:t..  h<>w«>viT  n«Mr  it  n».iv  U», 
s:    *     .  :.    •  :  r.-va!l.      f.i.  T...  \Mx.  VZW.  a.     .^.n-  H  Koiih.  on  K-,     •  .-.1.  1-J|. 

\*  \  >-■  r'l  '\'.*'  *t.>.-.l  i.f  a  n*al  i".tat"  I'f  inht-i-:t.iiir.<.  nithottt  haxiutf  «li»vi*i»*l  it,  nn<l 
»■••..  .•  .-.J...  th*>  f^»  4t«>  Mill  •••*ihi':it  t«»  th»'  kin;:.  "F  orh«T  immfdi..ti>  liir«l  nf  tin*  fis-.  .\ 
V  :.'  \  ••  1  I..C.I  11. \m.  ir.J.  I  IV.-M.  K't.  I'.'*.  »T  ».  I-  '.  1*  h-.k.  •J4'».  •-•  rnii— •< 
I».r  T4  I*  jr  .1-  tliiTf  inicht  in  many  «*a««t»-«  h.»  iiiu«*li  appirt'Ut  h.tpUliip  in  tln«  ■•*ri«l 
'•*'''"  '■*  *  "^  thi*  hram  h  '»f  x)i»»  roial  pr»"n»:»ativi'.  it  i-^  u*u.d  in  "»u«-h  ra**'-*  to  tran<*fi>r 
\}..'  T-  '%.  '  .-!"  i-X'T-j-im:  It  Xi\  -.oiin"  i»iit*  of  tin-  f.Miiilv.  rt'-ifrviii:!  to  tin*  iT«»wn  a  -mall  pro- 
p  "•  ?  '•  »  ?«mIi.  "t  tin-  vahii*  of  htrth  tin*  P-.il  ami  p^-r-^i'iial  i-rat*'.  1  Wo. mI- I.  .I'. »7.  .;'.»'<. 
Ar.-I  •  •  '.  U--w>»'  111  lh«'  iM^i'  of  pi*r«oiial  ♦•«t:iti'.  wh^Tf  a  ha»lanl  •lii»«i  intf-tatt*  and  with- 
€«:•  ;--i.«-  t1i»*  kiiij  i*  ••ntitltMl.  and  tin*  orilin  irv  I'f  r«iiii*,.  LTant-*.  administration  to  thi* 
[.!•.  f.r...  ..r  vrrant.-i.  «.f  ih>*  rp.wn.     Salk.  J7.  '  iJ  1*.  Wm*.  JJ.     Svo  H.  Thittv  ■»   Law  of 

••..».!'.  -7.  •>.— (.'uiTir. 
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for  pro/:;nant  T^onien,  arc  settled  iu  the  parinhes  to  ii'hich  the  mothera  b^ 
lon^.(/;     The  iiicapaeity  of  a  bastard  consisttt  principally  iu  this,  that  he  cannoi 
be  heir  to  any  one,  neither  can  he  have  heirs,  but  of  Lis  own  body ;  for,  being 
nuiUuii  Jiliu.'i,  he  is  therefore  of  kin  to  uobodv,  and  has  no  ancestor  from  whom 
any  iniieritahle  blood  can  be  derived.     A  bastaixi  was  also,  in  Btrictnesa,  ii^ 
capable  of  holy  orders ;   and,  though  that  were  dispensed  with,  yet  he  was 
utterly  disqualitied  from  holdin^LC  ^'0'  dignity  in  tlie  church  :{m)  but  tnis  doctrine 
seems  now  obsolete;  and,  iu  all  other  respects,  there  is  no  distinction  betweea' 
a  bastard  and  another  man.     And  really  any  other  distinction,  but  that  ci  noi 
inheritinic«  which  civil  policy  rendei*s  necessary,  would,  with   regard  to  tin 
innocent  oflsprin^  of  his  parents'  crimes,  bo  odious,  unjust,  and  cruel  to  the 
last  decree  :  and  yet  the  civil  law,  so  boasted  of  for  its  cquiUiblo  decisioiifl^ made 
bastards,  in  some  cases,  incapable  even  of  a  gill  irom  their  parents.! a)    A 
bastard  may,  lastly,  be  made  legitimate,  and   capable  of  inheriting,  by  tbs 
transcendent  i>ower  of  an  act  of  parliament,  aiid  not  otherwise  :(o)  as  wasdoM 
in  the  case  of  John  of  Gaunt's  bastard  children,  by  a  statute  of  Bichard  the  Second. 


CHAPTER  XVII. 
OF  GUARDIAN  AND  WARD. 


The  onl}'  general  private  relation,  now  remaining  to  be  discnssed,  is  that  of 
guardian  an<l  ward;*  which  bears  a  verv  near  resemblance  to  the  last,  and  il 
plainly  derived  out  of  it:  the  guaitlian  Wing  only  a  temporary  parent,  thatii^ 
for  so  long  time  as  the  ward  is  an  infant,  or  under  age.  In  examining  tUl 
species  of  relationship,  I  shall  first  consider  the  different  kinds  of  gnardiaMi 
how  they  are  appointed,  and  their  power  and  dut^:  next,  the  different  ageaflf 
persons,  as  detined  by  the  law  :  and  lastly,  the  privileges  and  disabilitiea  of  n 
infant,  or  one  under  age,  and  subject  to  guardianship. 

1.  The  guardian  with  us  performs  the  office  both  of  the  tutor  and  mrafarof 
the  I^)man  laws ;  the  former  of  which  had  the  charge  of  the  maintenaaee  a^ 
education  of  the  minor,  the  latter  the  care  of  his  fortune;  or,  according  to  tbt 
language  of  the  court  of  chancery,  the  tutor  was  the  committee  of  the  poio^ 
the  curator  the  committee  of  the  estate.  But  this  office  was  freqnentfy  naiM 
in  the  civil  law  \(a)  as  it  is  always  in  our  law  with  regard  to  nunovBy  thongkM 
to  lunatics  and  idiots  it  is  commonly  kept  distinct. 

*4ri  1        *^-^^  ^^*^'  sevenil  species  of  guardians,  the  first  are  ffnardians  tf  nnhrwr: 

•J     viz.  the  father,  and,  in  some  cases,  the  mother  of  the  child.     For  if  n 

estate  bo  lefl  to  an  infant,  the  father  is  by  common  law  the  goardian,  and 

account  to  his  child  for  the  profits.(6)'  And,  with  regard  to  danghten^il 

0)  Flat.  13  (Jro.  HI.  c.  «»2.  (•)  4  IiMt.  SfL 

("  •  Kiirt.m-.  r.  4i>.    b  Ki'p.  58.  (•)  F/".  M,  4, 1. 

I*)  ('(Ml.  Ct,  ;i7,  .'•.  (^f  CV  Llll.  M. 


>  The  omiity  l>ook.s  supply  the  prartioul  details  of  this  title,  particularly  2  FoaU.  b 
'E:\,  2o():  Maddoek's  Prin.  and  Prao.;  and  Mr.  llargmve's  notes  63,  71,  on  pa.MtOik 
Litt.,  exhaust  the  learning  upon  th('  title.  The  Mime  title  occurring  in  Com.  D^mI 
Pi  0.  Al>r.  may  ho  consulted,  and  also  in  Tomlin's  I^w  Dictionary.-^SiiTTT. 

'  lUit  an  r.xocutor  is  not  justiiipd  in  paying  to  the  lather  a  legacy  left  to  the  chli| 
ard  if  he  pays  it  to  the  futh(>r,  and  the  father  becomes  insolvent,  he  may  bo 
toj)ay  it  over  n^ain.     1  1*.  Wms.  ^S'). — (7»ristiax. 

This  >!iiar<iian:ship  oonfrrs  no  ri^sht  to  intermeddle  with  the  property  of 
hut  is  a  men.'  personal  ri^ht  in  the  father  or  other  ancestor  to  the  custody  of  thepMOi 
of  his  Jieir  apparent  or  pr4>suinptive  until  attaining  twenty-one  yean  of  a^  SeaalU 
224.    Co.  Lilt.  SS,  n.  iV.l  71.— IIarc.rave. 

Mr.  Kraneis  Ilar^zrave,  the  learned  annotator  on  Co.  Litt.,  holds  that  tlM 
guardian  or  guardian  l»y  nature,  >vhen  nrtt  applied  to  an  heiiHi]         nt^     _ 
that  nature  points  out  the  parent  a^  tlic  x)roper  guardian  where  |«<       volnf: 
Stepuens. 
;U)6 
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traction  of  statute  4  &  5  Ph.  and  Mar.  c.  8,  that  the  father  mi^ht  by 
will  aitei^i  a  ^uanliam  to  any  woman-child  under  the  a|<c  of  sixteen; 
ouo  be  M>  aKHJ^nod,  the  mother  Hliall  in  this  case  be  guardittn.(c/  There 

guardians  /c/r  nurture ;(d)  which  are,  of  course,  the  father  or  mother, 
infant  attains  the  u^e  of  fourteen  yQi\r^;(e)  and  in  default  of  father  or 
the  ordinary'  usually  assi^^ns  some  discret^t  persons  to  take  care  of  tho 
|»t>nM»nal  estate,  and  to  provide  tor  his  maintenance  and  education.(/)* 
e  iruanlianH  in  9ff4*atje,^  (an  appellation  which  will  l>e  fully  explained  iu 
•nd  lN>ok  of  thene  commentarioH,)  who  are  also  called  guardians  by  the 
law.  ThcHi'  take  pla<*e  only  when  the  minor  is  entitled  to  some  estate 
.  and  then  hy  the  common  law  the  ^guardianship  devolves  upon  his  next 
o  whom  the  inheritance  cannot  iHiHMhly  descend;  as,  w*here  the  estate 
h1  tri>m  hiH  tat  her,  in  this  case  his  uncle  hy  the  mother's  side  cannot 

inherit  thin  estate,  and  therefore  shall  he  the  /^uardian.(y)  For  the  law 
t  inipn>}K*r  to  trust  the  pers«m  of  an  infant  in  his  hands,  who  may  by 
ty  lK*conio  heir  to  him;  that  thert^  may  l>o  no  temptation,  nor  even 
II  <»r  tftiiptation,  for  him  to  abuse  his  trust.(/i)     The  uoman  laws  pro- 

a  ipiite  contniry  principle,  committin^r  the  care  of  tho  minor  to  iiim 
the  next  to  su<'ce<^l  to  the  iniieritance,  pn*suming  that  the  next  heir 
ikr  tlie  l»eHt  care  of  an  estate,  to  which  he  has  a  pn»si)ect  of  succeeding: 
.  they  boast  to  1k.»  *'i<umma  prontirntitt.*\i)     But  in  the  mean  time  they 

have  for^jotten,  how  much  it  is  the  ^guardian's  inten»st  to  re-  r^iM 
e  eniumbrance  of  his  pupil's  lite  from  that  estate  for  which  ho     ^      " 


.IP*,    i  Lpv.  163.  («>  //. ;«,  4,  L 


M  HMrr*litatt  Hittmare.   UUaf .  I.  7,  c  IL. 


mr.  Ahr.  Guanlian.  A.  1.  It  him  been  e<>nsidensl  that  the  power  of  a  father  to 
i  ^uanliaii  under  the  art  4  «k  5  l*h.  un<l  M.  (*.  S,  oxtends  to  natural  rhiMn*n,  (2 
1  :\  hut.  at'cdrdiii^  to  "2.  Hro.  Ch.  H.  .'i.ho.  it  doe?*  not.  However,  when*  the  puta- 
i*r  Ity  a  will  naiiifM  ^tiunlians  for  hi;*  nuturul  child,  the  (xmrt  will  in  K**neral 
;hftii  t<i  Ik*  ho.  without  any  n'lVn'iKM*  to  the  maj«ter.  unleAK  th<M»rop«Tty  l>e  con- 

M.  iMd.  2  <*ox,  4«>.  iiiu\  .Vbr.  <iuanli:in,  A.  1  Ja<\  and  W.  lot»,  :\\}5,  An 
i4*nt  «>f  :i  tt*iitain«'iitary  ptanliaii  hy  a  mttthtr  is  a)»}ii>luti*ly  void.    Vau>chan.  180.    3 

A  f.ttht*r'f«  a|i|Kiintuii>iit  hy  iIimhI  of  a  >ruartlian  may  l»e  rfVoktNl  hy  will. 
\?».  1  ViTii.  44-.  Any  f<»riii  of  wonU  imlicativo  <»f  the  intont  nuftiro-*.  Swinh. 
:.  '2  K«>iihl.  on  Ya\.  .'»  *h\.  'J4<>,  l!47.  A  ^uanlian  a|>|M>intiNi  hy  the  fath«*r  cann<it 
«ir  i-'*iitinui*  thi*  authority  to  another.  Vau^han,  I7U.  *^  Atk.  b>.  Nor  it  a 
•T  uithin  the  ai'l.     ->  Lt'V.  o'.f.'i. — <'iiittv. 

rht  U*  •|u«'-tiMn;ihh»  wh«'fher  tln»  onliiiary  would  ho  pennitt<Ml  to  interfere  fur- 

\  t«i  Hp|Hiint  ti  it'.in.    '.\  .Vtkin'*.  ti.'il.     Burr.  14.>«».    F«»r,  wliere  a  lef^itiniute  ehihl, 

th»»  hr»M«t.  i««  \vlMihf1<I  from  tl»e  eu'^tiMlv  of  the  father.  haK^jis  r(irpU!«  may  l>e 

Th«-  Kin^  vs.  I>e  Mannevilh*.  5  Kai«t.  Jl'l.     StH*  al.^o  1  Bl.  It.  3M>,  and  4  J.  B. 

>;. 

an  illetritiiuate  eliihl  the  mother  ap|>ear4  to  In*  the  natural  piArdian.     4  Taunt. 
f*    Kff**.  1  N.  H.  14*^.     -\nd  haU>a>  etirpu^  lit-*  at  her  instance.     Si»e  The  King 
n-.  7  K.1M.  :.7'».     :.  ill.  •J-J4.  n.     AIhi  5  T.  H.  ;I7S. 
aril:uii  u|Hin  remrd  i*  liahle  t»>  the  o<"»?»i!»  <»f  the  f»uit.     2  TM,  473. — CniTTT, 

•  >wi-r  ••f  the  e(M'li*»i.i«tieal  eourt  t«>  a|i|Hiint  iniardiani  i«»  iiuestionahle.  Ix>rd 
c*-  ••xi>ri-«<*ly  (h'nit*«l  it :  and  lonl  Man^tieM  K4*eni<i  to  have  con?iider«Hl  it  aa 

•  >  fhf  :i|'{'iiintin«>nt  of  a  trnanlian  ad  fitcm.  where  an  infant  waa  a  ]^rty  to  a  »uit 
II rt.     '.\  .\tkiM<«.  (Ul.     .'»  Burr.  14^i(>. — <*oi.eRiiH;E. 

i.ir'lMn«)iip  hy  nurtur«».  like  that  hv  nature,  hat*  no  reference*  to  the  infant*! 
h'lt  r«laTe-4  nierelv  to  hin  iH»rM>n. — Kcaa.    Kline  m,  Beehe,  G  Conn.  4\H,    Per- 
K.'f.  *'*  <f«'«>.  4*»1. — Sii  %R<»wfioi>. 

'•i«  >  ^lanli.in  in  '**m\hz»'  to  her  dauffhter^  until  they  are  fourteen  year*  old.  as 
■v^lioM  .\K  of  fi>pyh<>M.  1 1()  Kai«t,  4\H,  2  M.  A  S.  64)4.)  and  hy  r<'siding  on  tho 
tat*-  for  forty  day <*  ^.linH  aM^ttlement  in  the  |iari!«h.  and  cannot  l>e  reniovtHi  from 
*««i<»n  of  it  at  any  time.  M.  ihid.  She  had  a  ri>rht  a*  nueh  to  eK*et  whether 
••t  tht*  estate,  or  tM*eu|>y  it  for  their  lM>nefit.  Id.  ihid.  .^•ueh  a  guanlian  haa  not 
Ti»^  or  authority,  hut  an  intt*re<4t  in  the  ward't*  estate,  ^ln"*  may  maintain  tr«^ 
r)e<-tni«*nt.  avMW  damage  ft^sant,  make  admittance  to  copyholdi  and  lease  in 
Mune.    Id.  ibid. — Cuirrr. 

sex 
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is  supposed  to  have  so  <;^at  a  regard. (A*)  And  this  affords  Porte«cne.(f)  and 
Sir  Edwani  Coke.(7n)  an  ample  opi)ortunity  for  trinm|lh ;  they  affirminl;.  that 
to  commit  tlie  custody  of  an  infant  to  him  that  is  next  in  Rueccftfiion  is  ^'qwui 
agnum  committere  lupOf  ad  (i€Vorandum.'\n)*  Tlicso  guardians  in  socage,  like  tboN 
for  nurture,  continue  only  till  the  minor  is  fourteen  years  of  age;  for  tbeii,ia 
both  oases,  he  is  presumed  to  have  discretion,  so  far  as  to  choose  his  ovi 
guardian.  This  ho  may  do,  unless  one  be  appointed  by  the  father,  by  rirtnetf 
the  statute  12  Car.  II.  c.  24,  Avhich,  considering  tho  imbecility  of  judgment  m 
cliildren  of  the  age  of  fourteen,  and  the  abolition  of  guardianship  in  chirabf, 
(which  la.sted  till  the  age  of  twenty-one,  and  of  which  we  shall  speak  hcfi^ 
after,)  enacts  that  any  father,  under  ago  or  of  fbll  age,  may  by  deed  or  will  di» 
poso  of  the  custody  of  his  child,  either  bom  or  unborn,  to  any  person,  excepts 
popish  recusant,  either  in  possession  or  reversion,  till  such  cnild  attaim  thf 
age  of  one-and-twenty  yeai-s.'  Those  are  called  guardians  by  statute,  or  Mi> 
mentary  guardians,  {"here  are  also  special  guardians  by  custom  of  London,  ml 
other  places  ;(o)  but  they  are  particular  exceptions,  and  do  not  fall  under  tk 
general  law.' 


(*)  Tho  Itomnn  ivitlriitt  wns  ftillj  Kwnre  of  thin  danirrT  who  prorMwt  that  Donne  itKmUl  be  mpthgili  l 

when  he  putN  thia  priTate  prayer  iDto  Uie  niouth  uf  a  Mrlflsh  w^m  to  ei\J<i7  the  estate  after  fala  death.  yiDtier*t  Aab^  k^ 

guardiun:—  c.  '^    Aiid  Chnrondua,  aoiifher  of  thf  Oivriaa 

^^— pufiiUum  n  Mhnnm,  qnem  pmrimutfuirts  directM  that  the  Inh^lanoe  Mhnald   co  tM>  Ikf 

JmpfUof  expunifam.    Per*.  1, 1'J.  n-IaliniUt  hut  thr  odociitkiii  of  tbo  child  lo 

(t)  C.  -44.  thut  the  fniArdinnfhip  and  right  of 


(")  1  I  nut.  88.  b«  kept  divtinrt.  PeUt  L^gg.  AH.  I.  tf^  C  7. 

(•)  """  -  -      -  -  ..      ^ 


•)^^-e  8tnt.  JW>fm.  14  nen.  ITT.     Thin  policy  of  onr         v*J  ^'«>- ^tt.  M. 
EnglUh  law  Id  warranttfl  by  the  wi!«p  liiMtitntiitnH  df  Silon, 


'Lord  chnncellor  Macclesfield  has  vehementlv  condemned  the  rule  of  our  Isw, tkrt 
the  next  of  kin.  to  whom  the  Ian<l  cannot  descend,  ia  to  be  the  euardian  in  aocagi;* 
has  declared  that  **it  is  no{  pounded  upon  reason,  but  prevailed  in  barb«roiis  tiM^ 
before  the  nation  was  civilized.''  2  P.  W'nis.  2(>'2.  But,  sa  the  law  has  placed  the  Ci^ 
tody  of  the  infant  under  the  care  of  one  who  is  just  as  likely  to  be  in  a  ne«r  dtpmd 
kindrerl  as  the  heir, — one  who  probahly  will  have  the  same  affection  for  his  |MM% 
without  having  any  interest  in  even  wishing  his  death,  and  therefore  remored  taidl 
suspicion,  however  ill  founded. — I  cannot  but  think  there  is  more  wisdom  in  plMiff 
the  infant  under  the  guardianship  of  such  a  relation  than  under  that  of  the  neztUft 

A  socage  guardian  can  only  be  where  the  infant  takes  lands  by  descent.  If  bskl 
lands  hy  desi-ent  l)Oth  ex  jmrtr  j-toUma  and  rx.  partr  matema,  then  the  next  of  kin  cimI 
pirle  shall  respo<'tively  )>e  guardians  by  sot^age  of  these  lands;  and  of  these  tvodil^ 
ants  the  first  occupant  sliall  retain  the  custofly  of  the  infant's  permn.  SeeMr.l* 
grave's  notes  to  Co.  Litt.  S8,  b.,  where  these  different  kinds  of  guardianship  as  '^ 
great  h-Mrning  and  j)erspiciiity  discnniinate<l  and  <Uscusseil. — CmiSTiAX. 

^By  tliis  statute  the  father  may  (Hs]>ose  of  the  guardianship  of  any  chiM 
under  th«»  ag<'  of  twcnty-oin»,  hy  deed  or  will,  executetl  in  the  preeenceof  twoarnW 
witnesses,  till  sueh  clnJd  attains  the  age  of  twenty-one.  or  for  any  leM  time.  ^^ 
guardian  so  :ii>i>ointe<l  has  the  tuition  of  the  ward,  and  the  management  of  Ui 
and  ]ir«>]»erty.  ® 

A  father  cannot  appoint  guardians  under  this  statute  to  a  natural  child:  Ml 
he  has  nniiied  guar<li:ins  hy  hi>>  will  to  an  illegitimate  child,  the  court  of  dMDMf  ^ 
Rp|>oint  the  same  persons  guardians,  without  any  reference  to  a  master  for  bit qfif^ 
tion.     2  liro.  5?<3. — riiRisxiAN. 

The  nioilier  cannot  ap]>oint  a  guardian  under  this  act,  (Vaugh.  IW).    3  Atk.SWd' 
can  a  guMrdian  alreaily  ajjjiointecl  liy  the  father.   Vaugh.  179.    2  Atk.  15.   AeOiyWI' 
is  not  within  the  act.     3  Lev.  ',VJrt. 

A  disfiosition  of  this  natin-e  >)y  deed  may  ho  revoked  by  will,  (Finch,  323;)  fcrti^* 
if  the  flre<l  contain  a  covenant  not  to  n»voke.     1  Vern.  442.  .*•  "  ■ 

A  will  appointini:  a  guardian  for  this  )»urposo  need  not  be  proved  in  Ai  l|i>* 
court.     1  Vent. '2n7.  ^  »'^^ 

No  material  form  of  words  U  nece-i^ary  to  create  the  appointment.  Swinbtp.!** 
S<»e  2  Konhl.  on  Ivj.  5  ed.  2M'k  *J47.  notes.  Hut  the  ]>ower  of  the  guardian  arfrtiowy**' 
the  time  for  which  he  is  expre-<ly  appointed.    Vaugh.  IS4.  . 

Thougli  unchr  this  net  a  testamentary  guanlian  Ims  the  custody  of  the  WWJ'* 
estate,  a  lease  grjinte*!  hy  liim  of  sucli  real  estate  is  absolutely  rmd.    2  Wihili^lf*^ 

The  marriage  of  the  infant  before  he  l>e<-onies  twenty-one  ycara  of  iigedoMi**"' 
mine  the  guardianship.     .'J  Atk.  <>*J."). — <.'iiittv.  _i^ 

"The  king  is  aNo  a  universal  guardian  of  infants,  who  deleeatea  it  to  tht  kw** 
cellor.    See  2  Fonbl.  on  Kq.  5  ed.  2:25.     Chit.  I'rei-og.  Rerim  155.  ^^ 

By  virtue  of  this  power  the  chancellor  may  api>oint  guardiani  to    Mh  Jiftsii*^ 
308 
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r  aii<]  n^'iprooii]  duty  of  a  giinrdian  and  ward  arc  the  wimo,  pro 


Ru\  AIt.  <rii:inliati.s  c.  2.  Fonlil.  /i  *h\.  22.1.  And  in  a  ciu«o  frliiTo  t!io 
ftjri*  nf  M*v«'ntfi>n.  h»d  H|)|KMnt«Hl  a  ;riiar<niin  hy  d***-*!,  it  was  di*«'id*^l  that 
r  h.i<l  ktill  u  fMiwfr  to  a|iiKiint  ii  piardian.  (4  Miid«l.  402:)  and  giinniiHM**  at 
iii:iv  >••»  n^ni'iVtHl  fir  cturiiM'lli'd  to  jrivi*  M'lMirity.  if  t)ii*ro  ift(i|M*Ar  iiiiy  danx*^ 
nil  tlif  iHT-^iri  or  i-tati*  «>!"  tln»  wanl,  (H  i*\m.  Ta.  2.t7.  Stylo,  AM\,  llarl. 
I.  ;i  Salk.  177  :)  liiit  it  Iiuh  Ih^cii  ('oiiMi|«>rt*«l  thiit  a  statute  >nmrtliiin  cannot 
f.v.d.  .:i  S4ilk.  17H.  I  l\  WiiiH.  r,'.»H.  2  r.  WniH.  112.  2  F<»iilil.2:J2:)  und  >{uur- 
>tnti*«l  l>y  him  wIhtc  <^iicli  a]»|M»intni«'nt  is  n*M't*f.5iary  to  |init4>(*t  tht*  infiiiit'9 
•«t.  Mr  !•!  «>iiMaiii  a  Miit.  nr  to  fon.M*nt  to  thf  iiitant's  niarrin;;*'.  (1  Mad«l. 

ii«-Vfr  a(i|K»iiit«  H  ;!iiHrdian  to  a  woman  afk«'r  marria^«*.  1  Von.  l'»7.  A 
lilt  Ih-  ntiii'rwi-«>  ap|KMnt«N|  in  r}ian(*t>ry  than  hy  hrin^rinfr  th«»  int'mit  into 
ir.i>in;!  a  oniiini^oioii  to  havi*  a  >;ii:irdian  aH<«i^iHM|  him.  1  ¥a\.  Ca.  Ahr.  2<>(i. 
K  rlfrks  may  hi>  a|iiM»)nt4Ml.  2<1ia.  (*a.  164.  N«'U.  Ren.  44.  Am  to  wh«'ii 
*h:ini'«*ry  ni.ty  a]iiMiiiit  a  pianlian  in  th<*  phu'o  of  anoth«^,  im*«»  y>'*.«f.  And 
i«'ti<>n  nf  foiirt  of  chancfry  in  >E(*n«*ral  on  thi^  Huhj<^*t.  2  Foil  hi.  22t),  n.  a. 
[4ini'*«*tf  may  al^o  apf^fMnt  a  pianlian :  and  thi«  ri^ht  arif«>M  oiilv  when  from 
I-  hiw  -or  rathtT  in  tin*  rx^M-niion  of  it)  the  infant  lindx  him4«*If  wholly  un- 

a  ^n].ir«Iian.  'X\\\*  iniiy  liap|t«>n  Htht*r  ff/nrf  fourtriMi.  wlH*n  the  infant  haa 
iTty  a-  attraris  a  fiiianruin^hiii  hy  t«*nur«»,  and  thr*  father  ii«  di*ad  wiihont 
t«H|  hi"  iKfWiT  of' ai»iM»intmt'nt.  ami  thi're  ii«  no  in«>th(*r,  or  rf//'r  foiirti*4*n. 
i-ly  of  th««  ^Miardian  in  ••ihml'»'  ttTinina !«*•*.  and  th«Te  ij*  no  aiif»ointnii*nt  by 
lihr  thf  12<'ar.  M.  bml  <'ok«'  <»nly  take-*  notir«»  of  nurh  W«M»tiim  «fliert» 
in«l«T  f'Mirt#H»ii :  and.  a-*  to  tlii**.  <iinit'«  to  Mtate  how  or  lM»fon»  whom  it  should 
L»o  I   In«*t.  >7.  h.      Nor  i\fn*^  thi«*  <h»fr<'t   M'l-m   su|i|4itHl   hy  any  |>rif>r  or 

writ'T.  A*  to  a  ^rnardian  uiidiT  fonrtt*en,  it  a|»fM>an«.  from  the  ending  of 
in  «4ira^«'  at  tliat  ajr**.  w*  if  tin*  common  law  d«N"iii(Ml  u  jeuanlian  aftiTwanU 

lli.wf\i-r.  !*ino*  t!n»  12  <ar.  II.  <•.  21.  it  has  l»«'n  usnal.  in  <l4'fe«'i  of  an 
mi'liT  th*'  -t.itntf.  to  allow  tlie  infant  to  fh^ct  <me  for  hiin'*«*lf:  and  thi** 
:ir»  ti»  liar*'  |in'vailf^l  evt*ii  in  !»'>mt»  ih'i:ri'i»  In-lnri'  the  restonilion :  «nrli 
id  to  In'  fr«'«|Ufntly  made  InMoh*  a  jiul^'f  <»n  tlu*  rin'uit,  (I  Vi-h.  ;J7.'» : I  hut 
■  ri'>t  ••••■Ml  •-■♦fiitial. 
»r«l    I^.iii:iii"r»*.  \\  hfii  hi*  wa«»   tnrno«l  of  H;!ht«'«ti.  having  no  fextam<'iitiin' 

Ih'iuj  mh'Ut  fh»'  iif*M'«*?«iiv  '»f  Fiaviii;:  oMf  fiT  >iie«'ial  |»nr|KH*»'s.  r*'hitivr  t'> 
'>  jri.VMiiiiwrft  «»t   Marvlainl.  narn<-«l  a  juanliaii   hy  <hMi|.  a  mi"l*»  a«lof»t»"l 

i.f  I  "•ijn-«I.  If  ••■firi'«.  in  farf.  a**  if  tli'Tf  wa*  no  |irevtTilH*<l  f#^ir  of  an 
n^  .1  j»ii:ljan  attt-r  forrrti  i'Ti.  arT\  ninn-  iFian  thtT*^  is  l>efofi»;  and  fh«Tt*f«»re 
ir»'l.  Th'»M_')i  iiiisiiliMiiM.  nriirlit  !•«•  h-jaliy  »«!itli»'i#tit.  'Pi**  dt'tififni*}'  in  pr*'- 
i«  fN  fM-i..ii  i-*  family  arrfumt*''!  |«ri".  t)ii-  kirni  «»f  jrnapliaiiship  h««iiij»  nf  vt-ry 
ifhii ■«'•■'!  a*  it  -'•.•TM-  hy  any  urit'-r  l'i*t'i»ri*  <*ok«'.  «'X*"#i»t  Swinhurn.     T«'-*tam. 

f».      \m'I  fli'Tf  I'lMinr  Tt-t  11.)  ra.*!*^  in  print  to  explain  the  jhiwit*  in»idi'nt 

li«r  tin*  jrit"nit   in.iy  <>hairL'«'  a  i:tMnIi;iii   •*•»  i'«»n-titi?t»'^I  hy  him-flf.  <*ok«». 

-:i^.'  f  ■  I  Tiiirnt-rat*'  tin'  «litl'T»nf   '-ort-i  <»1"  L'rianliairship,  omit*^  this  in  r»nf 

[■*n-}tii-  it  luav  1h»  i'oiij..riiirt<.I  that  in  his  tiiiw  it  wjis  in  strirtn«»s"«  •ii-arcfly 

i'«'il.     1    Iii-t.  *»"».  )i.  ill   !i.it«-».     I'lT  th''"**  ol.«iiTvations,  s<*o  Toml.  I«iiw 

•  I:  111  Tlii«iLr)i  an  hi  fan  t  tfiir*  ajipitiiit  a  •jtiardiaii.  }et  it  d<M»s  not  pnM*ludt» 
?i  «•:••••■%    !t<>iii  app'iiiitiii:;  aimthiT.      4  3ra<l.   Iii2. 

iTi-  ;il-'»  .i|>p<>irit«"i  t  f  !'''f.  All  riiiirt-  «»!"  iii-tiff  havt>  a  |»<iWi»r  to  a-wisn  a 
in  inJ.in»  t"  -m*-  i»r  'hf-iHl  attitii".  if  fh"  infant  I'lmn-s  int«>  f-uirt  and  «h'- 
fiflji-  ;i»  111-  •  h  i!nI»ir-«.  at  iIm'  i^'-ir»'  rtf  tin-  infant,  may  a«-iirn  a  |MT«on 
\  \"  ).  hi-  v-Mirli.iii.  F.  N.  n.  27.  1  Fn*.!.  ss,  Ii.  n.  l«».  l:'.'*.  h.  I.  S-f  |.  .'. 
i-  11-11  ill\  .t  J  )■''•!  lift  tf.  aii'l  tlt«'  ni-'»li'.  Ar.  nf  appiiintiniT  a  pro«hi»!n  ann*.  or 
*\  inr.in?  in  :)i"  «'"!rniiMii  I.iw  r-niit-.  -ft-  TuM.  iSa**.  ><  i-^I.  V*i.  '.»ii.   -<'iiittv. 

•  .  I  '-t  jn  ii'Fi.ir:-.  .»t"  <ittr«Tiiit  kiii'l-,  F  ii'l'-r  tin*  •<tn«h'ni  to  a  s»*ri«-  'f  n«>»»*^ 
iv  liTi  •■■.♦•  p«-.a.'i'  «»f  «"i».  F.itt.  -.»  n!ii!i  ri  Ifrrtnl  to  in  th**  margin,  a-*  wt!l 
\   Mr     \ini-*.  •HI  K"rt.»-..'ni\  i'.  II,  .tii'l    F"oiiMa!H|ii«**'»'rriMt.  i»f  F.'|uiT\.  h    11. 

2  F'l..-  jii.ii'lMn-liip  to  whiili  it  i-  prartirallv  tin*  iiin<t  iiii|-»r' int  t-* 
t  h\  *«-!.»iii«-iiT.  iif  \%)iiifr  a  •'UlTii-ii'iit iV  .icrnrat*'  oinniic  t*  ilr.iwn  in  •*!•» 
i«n'i  11  ■■Til\  ••Tr»*  Of  fw.»  «>iri'tiin-tan<->--  tiiat  sn'in  t«>  ha\i»  hi'«'ii  •'••litt**"]. 
■I.ii  •-,  !!.••  -I  »tut«'  tMnjM'»\Tpr«*  fatlM'V'i  ••n!\  lo  iniik«*  tht»  .ipp<'in:it)>-i)t  :  th:* 
an  tiTi.nT-iiti'iTial  <iTiii>.«i.iri  :  hut  tin  •••^•'••••|U»'n«"«»  is.  that.  w!i.r«' a  !iioMi»'r 
\\z  I'lrttii.  i)i^  4')itMii-n.  U]ti«ri  li-  r  "Ii-aih.  will  hi»  h-fl  to  tiii-l  l"i  •••■•iMns 
In*  pr"\  i-i'iFi-  "if  !Fj»»  oinirn«in  law.  fn  tiii**  riL*'i*.  whi'ri*  n«»n«*  «»tlifr  ran  !••• 
ri"«'h«  ti'ifi  "f  tFi»"  •■hanrt'lli>r  ari"*'*  ''n  tin*  part  c»f  the  rr«»wn  to  pr-'N'-'t  tht* 
.  nn«l  li"  will  ihli'^fatf  th«»  I'arc  to  -"m**  |»rt»j>er  p«*r"*«»n.     A"*  ti»  th»-  i>ri^in 

plion,  ^fi*  vol.  .'}.  p.  427. 
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Utnpore.j  as  that  of  a  father  and  child;  and  therefore  I  shall  not  rejiest 
fciliall  only  add,  that  the  guardian,  when  the  ward  coIne^4  of  age,  m  boui 


The  cfivvi  of  tlie  a|i]»nintnient  hy  testament  in  rather  more  extensive  thai 
implies,  because  tlie  statute  annexes  to  the  oflice  the  cuHtn<ly  and  manafica 
iiilant's  real  and  personal  est^tte,  and  empowers  the  guardian  1o  hrin^  all  m 
relating  thereto  as  a  guardian  in  soeage  might.  On  tlie  otiier  hanfl,  thU  mp 
as  stat<Hl  in  the  text,  do<»s  not  so  tar  suj>erse<le  the  general  duty- and  jKiwer  iA 
eellor,  as  delegat<>  of  tlie  rrown,  to  protect  infants,  but  that  he  may  interfa 
of  gross  misconduct,  or  legal  inca parity,  such  as  that  of  lunacy  or  baiikrupi 
troi  or  even  to  remove  him. — (.oKERiixiE. 

The  jurisdiction  of  the  court  of  chancen-,  whatever  may  have  boon  it«  ori 
firmly  established  anil  >»eyond  the  reach  of  controversy, — it  lieing  a  Mettled  n 
the  sovereign  is  the  universid  guardian  of  all  the  infants  in  tlie  kingdom.  Thiso 
fore,  will  appoint  a  suitable  guardian  for  an  infant  where  there  »  no  other  < 
wlio  will  or  can  act :  for  if  thi're  are  testamentary  guardians  the  court  ha^  no  j 
to  <lo  so.  It  will  also  in  general  abstain  from  interference  unlesn  the  iniai 
perty, — not  from  any  want  of  jurisdiction,  but  from  the  want  of  means  to  c 
authority  with  ettW^t.  When,  liowever.  guardians  are  ap])ointi*d.  and  thei»  i 
is  entirely  a  matter  of  discretion,  they  are  treated  as  officers  of  the  court  sB 
8IK>nsible  accordingly. 

The  court  of  chancer^'  will  not  only  remove  guardians  apiv)inted  by  its  own 
but  it  will  also  remove  guardians  at  the  common  law,  an<l  even  tei«tamentary 
guardians,  whenever  sutticient  cause  can  U?  shown  for  bo  doing.  For  guan 
always  look(*<l  u|»on  by  the  courts  of  equity  as  a  delegate<l  trust  for  the  lien 
infant;  and  in  case,  therefore,  any  guanlian  abuses  his  trust,  the  court  will  c 
punish  him,  nay.  sometimes  will  ])r(M-ee<l  to  tli<*  removal  of  him,  and  apix»inti 
his  stead.  The  court  will  sometimes  also  retjuire  security  to  lio  given  by  the 
and,  on  theother  han<l,  will  assist  him  in  tiie  perl'ormance  of  his  duties,  ad  well 
ing  the  custody  of  the  per>on  of  tin*  ward  as  otherwise. 

The  juris<liction  of  the  court  of  chancery  extends  to  the  care  of  the  perMni 
fant  so  far  as  is  nec'essary  for  his  protection  an<l  education,  on<l  to  the  care  of 
]>erty,  for  its  management  and  pr»'<crvation  ancl  proper  application  for  his  mail 
It  is  upon  the  former  grouml  that  the  conn  interferes  with  the  ordinary  ri^ht«o 
jis  guardians  }»y  natun*  or  by  nurtun^ :  for  wh»*never  a  father  w  guilty  of  fffws 
ment  of  or  cni«'lty  to  hi<  ohihlren.  or  is  in  cou'^tant  habits  of  drimkenne.^  and  U 
or  low  and  gmss  d«»l>jiuchery,  or  prolc<ses  ntheistical  or  irrtdigious  prinripki 
domt^tic  association^  are  ««uch  as  tend  to  the  corru)>tion  nnu  contamiiutia 
children,  the  court  will  interl'iM'c  and  d«*prive  him  of  the  custody  of  the  infant 
ing  at  the  same  time  a  suitable  person  to  act  as  guardian  an<l  superintend  tbd 
tion.  And  this  interter«Mice  may  1>e  o)»tained  on  the  petition  of  the  infiint  him* 
any  of  liis  friends  or  relatives  :  nay,  a  mere  stranger  may  at  any  time  set  thea 
of  the  court  in  motion.  In  most  instances,  hi>wever,  its  jurisdiction  arirt* fa 
being  actually  pending  relative  to  the  person  or  j>roperty  of  the  infant:  and 
cases,  although  not  under  the  (rare  of  any  guardian  appointed  by  the  court,  the 
treated  as  a  ward. 

An<l  a  ward  in  chancery  is  in  all  ca'se**  un<ler  the  special  protection  of  the« 
no  a<"t  can  ho  <l(ine  allecting  the  minor's  f>erson,  property,  or  estate  unlewi 
express  or  ini]>licit  dire<'tion.  every  act  «lone  without  such  direction  being  cow 
contempt.  <'X|Kwin^  the  offender  to  l>e  attached  and  imnriaone^l.  ThuA.  itivaf 
to  conc»»al  or  withilraw  the  ]»<-r<on  of  the  infant  from  the  proper  custody,  or  Ic 
anv  onliT  of  the  court  relative  to  its  maintenance  or  education,  or  to  mannrtt 
without  tlie  approbation  of  the  court.  For  the  court,  in  approving  a  jhtp 
guardian,  usually  ^'ivei  him  express  direction  how  to  exercise  the  power»whi< 
conferre<l :  pre-.cribe^  the  re>idence  and  si-ttles  a  scheme  for  the  education  of  th 
and  re^ulatt»s.  if  nej-e^-sary.  hi<  choi<'c  of  a  ]»rf»fes«iion  or  trade:  approves  or  prok 
minor's  lUMrrin^'e :  and  ]ierforms  all  the  other  duties  of  guunlians  by  natnrroi 
ture.  With  resptM-t  to  the  ]»roperiy  of  the  wanl,  the  court  not  only  auperin' 
management  during  tin*  »mner's  minority,  but  directs  a  pro|x»r  j*ettlement  on 
riage  of  its  wanl :  ainl  thi-*  jn'otection  is  not  always  removed  uiK>n  the  minor'* i 
twenty-one,  Imt  is.  for  <ouie  purposes,  continued  afterwards.  os]ie<4ally  with  i 
the  marriage  of  f«inale  wards.  In  these  ami  other  respect*,  therefore,  piap 
]»ointi><l  by  the  court  f»f  clianeery  have  extensive  delegated  }H>wera« — ihia  ^ 
guardianship  being  one  far  nmrr  capable  of  adaptation  to  the  varions  require 
mo<lern  so4M4'ty.  tlie  intenti<»Ti<  of  testators,  the  wants  and  wi^hea  of  the  infiHi 
selves,  and  the  ditferent  kimN  of  property  which  may  call  for  adminutntiva  8 
liU  or  anv  of  the  other  guardiansJiii.is  known  to  the  hiw, — . 
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ji  iMTniint  of  all  that  he  han  tniTiKaetod  on  his  hohalf,  and  miint  r«j/>o 
r  tor  a!i  I<»-m-»  hy  hi**  wilful  (iftaiill  or  ni»^li^i'iict.*.*  In  ordvr  there-  ^ 
»  prrvi'iit  <li»»a::n'*':iMi'  <-ont<*Hts  witli  youii^  t;<*ntli'nu*n.  it  \ii\a  become  a 
•*'  ol  iiiany  i;iianliun^,  ol' hirp5  entati'H  esjH'naliy.  to  indemnity  themnelvert 
tlyini;  to  the  <oiirt  of  ehaneer}',  acting  under  itn  diriH'tion,  and  a<*eount- 
inually  U'fort*  the  <ittirers  of  that  4-ourt.  For  the  loni  ehancellor  !«,  by 
Irrivrd  fmni  th«*  (*n»\vn.  the  general  and  Hupreme  ^fuanlian  of  all  infantn, 
I  u->  idiot.*«  and  JunaticH;  that  ih,  of  all  hucji  ]iei>on^  an  have  not  dim*n^tion 
I  Ut  manage  their  own  coneerntf.     In  eane  therefore  any  guardian  abucK^s 


^  nil«'.  that  t]i«'  piardiun  i<  <*orii|M']I:i)ili'  to  lu'omiiit  only  wlir-n  th<*  infimt  com«*« 
(»r  until  oh(*  ni:irri*-!»,  \n  applit-iiMi*  only  to  tinttiinientar}'  or  othfr  ^lanliiin^  nt»t  in 
And  fxi^t<«  only  in  h  court  of  law :  for  un<i*T  th<>  >!'>n»Tul  |irot<Tti<»n  uttonhnl  to 
\*\  thi'  •-•Mirt  **\  «-han<*4Ty.  an  infant  may  in  that  cifurt.  by  iiiri  prorhnn  amy.  rail 
nitan  to  ui-cnuiit.  «*\«*n  during  bin  minority.     2  Vern.  'A42.     )i  l\  Wuh.  119.     1 

'Ujktx*  in  «>rira(.'f  :\n>  by  tb«*  common  law  accountabU*  to  thi*  infant,  either  wh«m  h0 
!••  thi*  a^'f  «.f  tiMirt«*«-n.  or  at  any  tinit*  after.  a*«  ho  thinkn  tit.  <  o.  Litt.  hT. 
;u.kr<h.iii  in  hi«  a<<-ouiit  shall  liav**  allowance*  of  all  ri*:i>onabl«*  i>x|M*nH(»ii:  if  he  is 
i»f  lh«*  rfMt<*  and  |>rntit<*  of  the  land  without  his  default  or  tie^li^«>ncp.  ht>  nhall  )>e 
V"!  'h'Tfit  in  hi*i  a^-cnuiit  :  for  lii>  is  in  the  natun*  of  a  liailitf'  or  servant  to  the 
and  un'icrtakf's  no  otlierwinc  than  for  hiH  diligen«*e  and  titb'lity.    i'o.  Litt.  81*.  a., 

nan  intnid«-<«  u|Min  an  infant,  he  8h»ll  ref^^ive  the  pntfits  but  nn>  piardian.  and  the 
ni»>  bav*'  an  aetount  atraiiist  him  an  guardian,  or  the  infant  may  treat  liim  hm  a 
•r:  an«I  it  a  ]M*r<«4in  during  a  |N'n>on'H  infancy  receiver  the  imititM  of  an  infant's 
AU*\  <-ti|itiiiM«-  t«»  dt»  *«»  tor  M'Veral  year*  after  the  infant  c<»iiies  of  u^x*.  liffon*  any 

*  ni.Ml'*  r»n  hiru.  y«-t  be  shall  a<'c<iunt  tor  the  |>rf>tits  tbrnugbout.  and  not  during 
iii<'>  «>iil\  :  and  -n  it  -«t>«*ni->  at  law  he  <liould  )h>  cbariretl  in  an  wtion  of  aorount, 
r  alifnn<«.  >  1  Vfrn.  L**.*-"*.  1  Atk.  4*»'.».  2  F«»nbl.  5  e<l.  l!.I.'i.  2."I*> :  j  and  where  a  puanliiin, 
:-  IV. .ni  ,itra;ii<'  tull  :ij*'.  •••iitinni*-  to  nianaire  tbi*  |>ro|M*rty  at  tb«*  ri*iju*'«t  of  the 
111')  )tt'>rf  t)i«'  ai'iiiiintx  <if  hi*,  reeeipts  anii  payment^  ihirim;  tb«>  minority  art^ 
.  It  i-  ilk  ftl*-i  t  a  «'<intinuanri*  of  the  ifuarilianslu|i  a^  to  tbt*  pniperty.  ami  h«»  mu«t 
t  ••II  tti*  o.iini-  priiK'iiil*'  a^  if  tliey  wt>n*  tranHjirdniis  <luriin!  the  minority.     And, 

lii*-*' « ir>  iiiii«raii an  injun<-ti«>ii  was  ^rantetl  nn  terui'«  to  restrain  the  gunniiati 

r<«-i-*'«l>n^  in  jtn  ai'ti«>n  t«»  rt-enver  the  balance  <'laime<I  hy  biin  on  ai^coiint  uf  the 
t.-.ft-  •!:.  r  fii-  w.ird  iMine  nf  ;i;:i».      1  SimoU'*  and  Stu.  Kep.  l^i"*. 

-ivi  r  !••  !h«-  L'Uiir'iiati  <»f  an  infant.  whiw«»  aiN^mnt  ha-*  Imn-u  allowed  by  the  miAr- 
uaU  i\'*t  t  ••  i<l«]ii!fi  {it  ai'(*«>iint  over  again  to  tlie  infant  when  he  coukm  of  age. 
h  ■*»..'».  — <  'hit IV. 

•bail*  ar«'  rf.virdeil  witJi  jfreat  liherftlity  by  the  mtirts.  (Vnnmrin  skill,  common 
•'.  .iii'l  •  •iniii'iii  «'auti<>n  .iif  all  that  an*  r*H)uin^l  <>f  theni  in  the  a^imini^tration 
r  irii-i.  «>r«l  n  irv  in«*n  are  t«»  U*  ennipareil  with,  and  jiidiitMl  hy.  the  ^tandar<l  of 
7  lU'-n.  Ki<ii:jin.(«-lifr  •  ^.  Kiinmel.  1  ri*nna.  |{ej».  'J'»T.  S»  ;:uardians.  like  tither 
".  art-  ii'if  .tn»^\*'rahl<'  fur  the  aet*  of  agi'Uts  niHf«»«»ariIv  einployi-fl  hy  iht*m.  whoi^ 

•  ur»-  h  I-  \ n  taki'ii  m  tb»*ir  M»lfciifin.  unb*!*'*  there  i**  an  onii<»'i«»n  of  ordinary 

.•••  «.fi  Th.^-.r  pir!  in  •-•»rn|M'l]in:!  their  age!it'»  to  |H*rform  tbi'ir  dutii'^*.     H«»nni*^«*«»y 

Wt-t.-rn  It.iiik.  '■»  \V.  A  S.  ;nNi.  \  gtianliaii  u-iu;:  I  lie  nmnt-y  of  hi-  warl.  or 
ttii*  f**  inv«-4T  It.  \^  e|i:ir::**.'il>l«'  with  intt*re«t  :  and  th**  iiii'th«H|  4if  as«>ertaining  the 
t  !•  !«•  •iTrik**  a  h.ii.iiici'  «»f  tin*  m«»nev  in  th»-  :'m  t  i  .m  ■«  haiif)-  eviTV  •'ix  monthii, 
»r«;**  «:iMpi>-  in;«-r«->t  tb«*r>*<i|i.  allowing  a  re.io^iiii.tlih-  -inn  !•»  remain  in  hi'*  hainN  to 
K|-'n*»-.  Sav  •  •.  iVirTii*'*,  4  S.  A  K.  11-.  Karr  •  *.  Karr.  **»  hana.  .">.  Hryaiit  vjt. 
■J  Ala  ;i'»4.  Whit.'  IV.  |*,irki'r.  h  Kirb.  4^.  A  i!u:inli;in  sh«iuhl  ke.'p  hi^  wanl'n 
V  —f  irit"  fr-'iJi  hi"  ^twn  :  i>therwiM-  he  will  m.ike  it  hi-*  own  so  far  a^  Uy  N»  in^ 
•I«'  f'T  It  .!  i«».?.  It  he  taket  notes  or  otln-r  '^♦•euritii'-  tor  nioiu'y  bi  loinrjnif  |o  \^\n 
'I  hi-  "wn  iiariii'.  he  convfrt<  the  propt»rt>  t«i  hi-  •»wn  u-e  an«l  i«»  fnnut  r'.tn^ 
.ab].*  f.*r  it.      II**  I'annot  trad<>  with  liim*elf  on  aeiNiunt  <tf  hit  ward.  ip*r  huy  or 

w.4r<r»  pr"pi'rf«  !'.»r  hi-  nun  )>enetit.  It  he  attempt'*  tri  4)0  ^o.  an<)  thi*  bu'«itii'H!i 
irf«.ful.  all  tht-  ]f»-<*  -ihall  be  hi**  own.  and  In*  -hall  )m*  liaMe  to  hi-  ward  for  tho 
With  int**r*-t  :  it.  on  the  oth«*r  hand,  it  turn  out  to  In*  protitabh'.  all  the  profit 
•loin*  to  th«*  uanl.  Tb**  isuanlian  cannot  eonvt-rt  the  in'r-ional  e.iiate  of  hi*  w.ird 
I.  If  h«>  buy-  land  with  the  warl's  mfUioy.  ih**  want,  at  tull  ai:e.  ma  v.  at  bi«  «*le4> 
ki*  ih*-  l.kiid  with  itt  rentN  and  protits,  or  the  money  with  inter«*>t.  Whito  vi. 
J*  lUrb.  4^.  — Sais-wtNU*. 

.171 


(63 


OF  THE  RIGHTS 


[BooKl 


lii8  truHt,  tho  court  will  cheek  and  punish  him ;  nay,  Bomotimes  will  proceed  to 
the  removal  of  him,  and  appoint  another  in  hia  Btead.(|>)'* 

(y>18id.424.   lP.Wa.TUl. 

— — ^ ■ — ■  '■■  ...  .  ■  ^^^»,^^.^ 

^'^  Testamentary  guardians  are  within  the  preventive  and  controlling  jiuvdictioB  of 
this  court ;  and,  if  tliorc  he  reas>oii  to  apprehend  that  hucIi  a>!iiardian  zue«iitate»  an  injuj 
to  hiH  ward,  it  will  interfere,  and  prevent  it.  1  P.  Wms.  7U4,  705.  2  FonbL  5  eiLiiti. 
3Bro.  P.C.  341.     1  Sid.  424. 

If  n  person  appointed  guardian  under  statute  12  Car.  II.  e.24  die?,  or  refii5«»  theoffio^ 
the  eliancellor  may  appoint  one,  (1  E(j.  Ca.  Ahr.  260,  pi.  2.  1  P.  Wms.  Tftl ;)  and  if  hi 
heoome  a  lunatic  he  may  he  reniove<i.  Ex  parte  Brydes,  II.  T.  1791.  So  if  he  l»v<tnwa 
bankrupt.  But.  generally  s|>caking.  a  guardian  api>ointed  by  statute  cannot  be  remortd 
by  this  court,  (2  ('ha.  Ca.  2o7.  1  Ves.  158.  1  Vern.  442,)  unless  the  infant  be  a  waudof 
the  court.    2  P.  Wm.s.  501. 

The  court  of  chancer^'  will  in  some  cases,  on  petition,  make  an  order  of  mainteuuMt 
of  the  infant,  (3  Bro.  C'  C.  88.  12  Ves.  492;)  but,  in  general,  payments  to  the  iabal 
during  his  minority  are  discountenanced.    4  Ves.  369. 

In  a  case  wliere  a  father  left  a  legacy  payable  to  a  child  at  a  future  day,  though  }»wm 
silent  respecting  the  interest,  the  court  allowed  maintenance,  (11  Ves.  1:)  anUsoiaa 
case  where  the  interest  was  directed  to  accumulate.  Dick.  310.  1  Mad.  253.  Bala 
onler  of  maintenance  was  refused,  though  so  directed,  the  father  being  living,  and  if 
sufficient  ability  to  maintain  tlie  infant.     1  Bro.  C.  C.  ii87. 

In  allowing  maintenance,  the  court  will  attend  to  the  circumstances  and  state  of  tki 
family.     2  P.  Wms.  21.     1  Ves.  160. 

In  some  cases  it  will  allow  the  principal  to  be  broken  in  upon  for  the  nuuntenaiMttf 
the  infant.     1  Vern.  255.     2  P.  Wms.  22. 

The  court  may  interpose  even  against  that  authority  and  discretion  which  tbeUv 
has  in  general  in  the  edueation  and  management  of  the  child,  (1  P.  Wms.  702.  2PWbi 
177  :  and  cases  cited  in  2  Fonbl.  5  ed.  232 ;)  but  qusere  if  such  a  child  must  not  bes 
of  the  court.    4  Bro.  0.  C.  101. 1(»2. 

The  court  will  pt'rmit  a  stranger  to  come  in  and  complain  of  tho  guardian  lad  i 
of  the  infant's  estate.     2  Ves.  4><4. 

The  court  will  not  suffer  an  infant  to  be  prejudiced  by  the  laches  of  bis 
guardian.     2  Vern.  368.     Prec.  Ch.  151. 

It  must  not  he  inft'rrcnl  that  a  court  of  equity  will  at  any  period,  or  under  anjdi 
stances,  act  upon  a  too  indulgent  disposition  towards  him;  for,  if  an  infant  aedMlll 
enter  his  ])rr)p4'rty  within  si.x  years  aiter  he  comes  of  age,  he  is  as  much  boaaalif  A> 
statute  of  limitations  from  bringing  a  hill  for  an  account  of  mesne  profits,  sibsiita 
an  action  of  account  at  common  law.  Prec.  Cli.  518 ;  and  see  1  Scho.  Jk  Lef.  3SS.  SFdH 
5  e<i.  2;i5 :  id.  1  vol.  LV.J,  2  n.  (m.) 

The  court  of  chancer>'  will  a^^sist  guardians  in  compelling  the  wards  to  oberthflrfafrf 
desires :  and  where  an  infant  went  to  Oxford  contrar}'  to  the  orders  of  hn  gvrf^ 
who  wislu'd  liiin  to  fin  to  Caml^ridge.  tlie  court  sent  a  mesk<«enger  to  eanr  him  froa^ 
ford  toC.'amhridge ;  and,  on  his  removing  to  Oxford,  another  messenger  wasMBttotfT 
him  to  Cambridge  an<l  keep  him  there.     1  Stra.  167.     3  Atk.  721. 

AV]i(>re  a  prcsjiyterian  having  three  daughters  bred  up  in  that  persuasion,  m4 Aw 
brothers,  who  were  prrshyterians.  made  liis  will,  ap)>ointing  his  brothen  ind  ih • 
clergvman  of  the  chun 


v.^< 


*h  of  England  guardians  to  his  three  infant  danghtcifkUrf^ 
aughtt'r  to  his  next  brother,  and  the  elenn'man  got  pQMMia 


having  sent  his  eMest  daughter  to  his  next  brother,  and  the  elerg}*man  got , 

his  two  other  daughters,  and  ]>Iace<l  them  at  ))oarding-school,  where  they  wen  etW* 
According  to  the  church  of  England.  nn<l  then  iilc<l  a  bill  to  have  the  eldest  dn^ 
placed  out  with  the  other  daughters  ;  and  the  three  presbyterian  brothers  hnuM^ 
irill  to  have  the  two  dauglitt'i-s  di'livere<l  to  them,  offering  parol  evidence  thst  w* j^ 
tor  directcKl  that  he  would  have  his  cliildren  bred  up  nresby terians, but  theooartdedl* 
that  no  proof  out  of  the  will  ought  to  be  admittea  in  the  case  of  a  devise  of  tW^ 
mentary  giianlianship.  any  more  than  in  a  case  of  a  devise  of  land,  and  that  lbs  <l'^ 
of  the  majority  of  tlu*  guardians  ought  not  to  govern ;  and  directed  that  the 
should  in(|uire  whether  the  school  at  which  the  two  youngest  daughters  were  phrt^^ 
proper;  and  as  to  the  ehh'st.  who  was  of  the  age  of  sixteen,  she  was  bron^Wl 
4rourt,  and  asko<l  where  she  ih^inul  to  >>e,  and,  on  her  declaring  her  wish  tobewiA^ 
of  her  uncles,  it  was  ord«»re<l  acci^rdingly.     3  P.  Wms.  51.     2  Ves.  56.     1  P.  WwlTI^ 

Marrying  a  ward  of  the  court  of  chancery  without  the  consent  of  the  court  iiftifl 
tempt,  for  which  tlie  party  may  lie  committed  or  indicted,  though  he  was  ignoMtfiMi  i 
wardship.  3  P.  Wms.  llt».  5  Ves.  15.  But  to  remlcr  third  persons  so  liable  it  Arfl 
appear  that  they  were  appri/e<l  of  the  jmrty's  l>eing  a  ward.  2  Atk.  157.   16  Vsafll 

A  marriage  in  fact  is  suHicient  to  ground  the  contempt,  tho         Ihavilid^frf* 
'iace  be  questionable.  G  Ves.  572. 
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»  next  «'on»*i«I«T  the  ward  or  person  within  ft;;o,  for  whose  assist anro 
(  tlu*>i*  ;rii:irilians  aro  cMinstituUMi  l>y  law;  f)r  wlir)  it  is,  that  is  sai<l  to 
i'^v.  Till.'  liizi'^  <»t'  male  an(J  female  are  liitterent  ihr  (iifleri'nt  pur- 
iiale  at  ttnlr*  years  old  may  take  the  oath  of*  alle^^janee;  at  f'turt*rn 
«il"  dJMTelion.  and  therefort*  may  eonscnt  or  disa^jree  to  marriaji^e, 
«  hi*«  ^iianlian.  anii«  if  his  disert*tion  Ik»  actually  pmvi'd,  may  make 
nt  of  hi>  prr^Mia!  estate;  at  ftf'vniftrn  may  Ik*  an  executor;  and  at 
••  at  his  own  <ii>p<»^al,  and  mav  aiiene  his  lands,  ^o<nJs,  and  chattels. 
Imi  at  A*r*-/i  year^»  of  a;^e  may  lie  helrolhed  or  ^iven  in  marria;^*;  at 
[let]  to  dow«T:  at  r/r<7rv  is  at  years  (d*  nmturity,  and  then*foro  may 
di-iai^n-e  to  n\arriaire,  and,if  proye<l  to  have  sufficient  dis<'retion,  may 
i-r  pi'r»onal  estat** ;  nx  /ourftrH  is  at  years  of  lot^iil  dis<- nation,  and  may 
iianliun;  at  srvthfttn  may  Ik'  executrix;  and  at  tici'uty'fme  may  diK- 
■-««-! f  and  her  lands.  So  that  full  ii\^M  in  male  or  female  is  twenty -ong 
li  \i\i%'  is  ronipU'te<l  on  the  day  precedin;^  the  anniversar;}'  of  a  per- 
,  7,"  wlio  till  that  time  is  an  infant,  and  mi  styliHi  in  law.  Among 
tirreks  anil  Konians.  irftmm  were  never  *of  a^e,  hut  suhject  r*ii>i 
I  i;uardianship.tri  unless  when  marrie<J«  **  nm  c^mivnijctrttt  in  *• 
:"tS)  and.  wlu'ii  that  |H'riK'tual  tutelai^*  w<»n'  away  in  pnK'Css  of 
id  that,  in  li-nialr**  as  well  as  males,  full  ai^e  was  not  till  twenty-fivo 
Thus  hy  iht>  conHtitution  of  dittercnt  kingdoms,  this  |H*riod,  which  ifl 
itrarv,  an«l  jii/ts  jtnsiftn\  is  fixed  at  different  times.  Scot  la  mi  a^^reen 
nd  in  thi'i  p«»iiit  :  ImmIi  prohahly  copy  in;;  Utnii  the  fdd  Saxon  const  i- 
the  continent,  which  extended  the  a:;e  of  minority  ** tt*l  anttum 
irimuin^tt  m  »/.>y»/#'  jitrtnrx  suh  tutrinn  rip*inHnf  ;*\h)\^V)  hut   in  Naples 

fitti  W'z^*  at   tf'ififun;  in    France,  with  n'^^anl  to  nmrria;^*,  not  till 
in  Holland  at  t»n'u1ij-j\v*\ 

•»  havr  various  priviK*ijfs.  and  variniiH  disahilities:  hut  their  verj* 
an-  privili'i^r*.;  in  onler  to  siM-un*  them  fn»m  hurtin*;  thems**lves  hy 
ni)ipi\ ''h-nt  acts.  An  int'ant  cannot  )»«•  >ui*d  hut  under  the  protiH*. 
•ininiT  tin-  nam*',  of  lu^  <;uardian;  for  \\v  \^  to  d(*fcn<l  him  ai;:iinst  all 
\'\'\\  I'V  law  a*»  otluTwisf  :  »r)''  hut  In*  may  ^ue  t-ither  hy  his  iruanlian. 

•  f/ii/.  lii*«  fh'xt  tririid  who  is  not  hi^  LCnaniian.  This  yir'*»7i»//j  titny 
V  p'T-'Ti  who  will  und<'rtake  llu-  int'ant'^  ran**** ,  anil  it  tn-^uenlly 
at  ait  ititant.  hy  hi*«  /inirhun  tf/rc/.  iiiotitutt-s  a  suit  in  equity  ai^ainst  a 
iriianliaii.      In  rriniinal  casi>  an   infant  of  the  ai^e  of  fnurfttn  yearn 

I*  •  1  'u'li    J*»,  111  Ml.    T>Hl*r  r<.  SaiA*         ••   •■  T  ■  ill-     •i'-.f-l-tw«-n!i«'th  rnr;  iin-1,  ontil  thi-n,  ih^ 
-Tit    \".  ■  ymiiitf  r>  Ml  nil  uii-l- r  tnitpli  iu«tii|i  " 

•     4    ■      '.  .       ■  ir.     l/.r.  ■.     »J  '      »     >:i.  |;.'.'K    J     J    t.    >    .    •:.  in.  f    i  .'    i     Till-  :«■!«•  tl.* 

-  ij  Vi' }    •hill  ■    'IK    iiti>»  111"  i-Wfr  of  a      |-i-->l«hi;i  rli-    L-tt.'.  «•  «--ll  ah  th«*  •ui'j-«'t. -in  :«-•  al  ftill 

•Ik*    ii  ni  -I  III  >«  -.!•  n.    MimI.  I  n.  Um.  11X111.  '2^t. 
\  •  I".  1,111.  1  -'. 

ii>  h  .i  r"ij;«*iiipt.  a  prup'T -t'tili'm-'iit  nni'-t  Im*  niad*»  on  the  wan  1.  1  Vt*^ 
I'lT  til'-  Miikiiij  •«Mili  -••tili'Nii-nt  «|iM-,  i)ii(  tit<.'«*<^arily  cur«»  th«'  c«>nti'nipt 
!   :-  ii'i  ilt;jri-l  li\  lii-- w.irtl-  iitt.uniii::  tlif  ji 'f  ot"  lwi»ntv-oiu*.   .**•  Vi-».  St*. 

iH.rii  ••II  til."  l'''!li  nt"  I'.'lTii:irv.  l<i<»*^.  Ii»«  ii  of  jiiTf  to  do  nnv  lt»ir:il  ai't  on  th^ 
tli«-  I'tii  •■*  1  •  I'rn.iry.  I'»*J'.'.  ttiitujli  1j"  mi  i\  in»r  Iimvi*  liviii  tWfinyHHi.' y«MrH 
;\-.-./I.r  l.-.'i'-.  rif  i.';i-«ni  .I'.-i^iii-l  >-.  (Ii.it  ill  l;iw  iImt*-  U  w*  I'r.n  !i«»n  of  a 
tlii*  *..rtli  w.-;.-  'ii  tlif  l.i'.t  •.I'l-tiiiil  iit'iiiif  'l.iv.  :iiii|  tin-  a»'t  on  tl:«*  lii-l  -^t'lMnd 
1  ii.'  'i.i\  T'.v.  'iTx  ••!i''  \.Mr-  at'iiT.  tlnii  !wi-tity-«'ii«'  y»Mr*  \v«miM  !•♦•  i-':!i|'!i«!»' ; 
i«  it  :-  tli«'  ".(I'l.- 'A '';"iK«'r  .»  liiinir  i-  "l.tnt*  uj"»n  ••n*-  ninTii«*nt  "»f  ihf'liv  nr  on 
:d.  I'.'J  I  K.l.  ".^  V  I  S.«lk.  44.  K:i>iii.  M  -<"iikiMI\\. 
I-  .••  !.|||  :i_'.-  til.  iLix  !n-iiirf  tin'  iwi'iitv-tii-t  .ui!iiv«*r>urv  t»f  hi*;  Mrthilav 
«i.irk-  .'  II  tr  ;ii.'  "•  -T.  Il.iiiiliii  r<.  Stf\ ••ii'^on.  4  I>.in.i.  '•'.•?. — Sii  iK-^Wmih. 
»■  .rr«"  :iv  •■\j  r.-  —  ■  1.  l-t.  Tin'  infant  i^  -in'd  in  hi"  own  nani*-  almi**.  a*  any 
:  t'li'  h<-  ^ii'i'-i.'"  t<t  ilfti-nd  liix  ('an«i'  \*\  ^nirdian.  Immui!  sujijMi^fil.  withoni 
»  ii|-!*«*:nt  .in  ;iTT-.mm\  lur  tliat  piir|  •«»•»••.  -"l.  II**  d«M's  not  •,..*.■'«  ?>-•'■/  .ippiNir 
If  J  1  *rd:.'ii.  a-  tlj"  ti-\t  iniplii^.  hui  l-y  .my  i-iT-^iU  wlmrn  tlh*  nmrt  -hull 
:di  II  : '  ■  '•  t.»  -I- Nii'l  tii.it  partii-uiar -nit.  It  in  within  tiio  pni\  imv  of 
!•>  .'PP  >iiit  4  ::Miipli.in  ■('/  /.^/rl.  wh«*rt*  a  jMirty  in  a  Miit  i*  an  infant.  S«i>  vol. 
.oLrKiiM.t. 
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mny  ho  capitally  punished  for  any  cupitul  offence  :(j:)  but  under  tlie  u;:e  of 
.sr/V7i  lu»  eaniiot.  The  poriod  between  aeven  and  fourteen  is  8ubjeet  to  ntucli  ua- 
iortaiiity:  Ibr  tlic*  iiirUnt  shall,  generally  M]K'uking,  be  judged  prima  focit  iuoo- 
eent )  yot  \i'  he  wan  iloli  oipax,  and  could  discern  between  good  and  evil  al  tU 
time  of  the  ottcnce  committed,  he  may  be  convicted  and  undergo  judgment  and 
execution  of  death,  thougli  he  hath  not  attained  to  years  of  puberty  ur 
*4r'Sl  *Ji^^*i'^*tion.(j/)  And  Sir  Matthew  Hale  gives  us  two  instunees*  oue  of  a 
'  -'  girl  of  thirteen,  who  was  burned  for  killing  her  mistress;  another 'j|' a 
boy  still  younger,  that  had  killed  his  companion,  and  hid  himself,  who  v»f 
hanged;  for  it  appeared  by  his  hiding  that  he  knew  he  had  done  wronj^:,  anil 
could  disi^ern  between  good  and  evil:  and  in  such  eases  the  maxim  of  iawi^ 
that  inaUtia  suppU't  a'tatitni.  So  also,  in  much  more  modern  times,  a  boy  of  ko 
years  old,  who  was  guilty  of  a  iieinous  murder,  was  held  a  proper  subject  tur 
capital  punishment,  by  the  opinion  of  all  the  judges.(j) 

u  ith  regai*d  to  estates  and  civil  property,  an  infant  hath  many  pririle|^ 
which  will  be  better  understood  w^hen  we  come  to  treat  more  partieukiriv  uT 
those  matters:  but  this  may  be  said  in  general,  that  an  infant  shall  kM 
nothing  by  non-claim,  or  neglect  of  demanding  his  right;  nor  shall  any  oUmt 
laches  or  negligence  be  imputed  to  an  infant,  except  in  some  very  particular 
cases. 

It  is  generally  true,  that  an  infant  can  neither  aliene  his  lands,  nor  do  uj 
legal  aet,  nor  make  a  deed,  nor  indeed  any  manner  of  contract  that  will  koA 
him.  But  still  to  all  these  rules  there  are  some  exceptions:  part  of  whicfa  voi 
just  now  mentioned  in  reckoning  u])  the  different  capacities  which  the^Mut 
at  different  ages :  and  there  are  others,  a  few  of  which  it  may  not  be  un|)nfer 
to  recite,  as  a  general  specimen  of  the  whole.  And,  first,  it  is  true,  thatuftili 
cannot  aliene  their  estates:  but  infant  trustees,  or  mortgagees,  are eoahUn  L^^ 
convey,  under  the  direction  of  the  court  of  chancery  or  exchequer,  or  oikr  I  ;.r  ^ 
courts  of  e([uitv,  the  estates  they  hold  in  trust  or  mortgage,  to  such  penoi*  f  •«& 
the  court  shall  appoint.((/)  Also  it  is  genei*ally  true,  that  an  infant  nadoii  f  ^ 
legal  act :  yet  an  infant,  wlio  has  had  an  advowsou,  may  present  to  tbebncfc  [j.*^ 
when  it  becomes  void.(7>)  For  the  law  in  this  case  dispenses  with  onenK^  K  JJ 
*4r(*1     ^*'*^^*^'  ^*^  maintain  othew  of  far  *greater  consequence:  it  pemittu*  1^  ^ 

^'-'     fant  to  ])resent  a  clerk,  who,  if  unfit,  may  be  rejected  by  the  liiihf  fc -,. 
rather  than  either  sulfer  the  churc^h  to  be  unserved  till  he  comes  of  ■P^'P  r'  - 1 
mit  the  infant  to  be  debarred  of  his  right  by  lapse  to  the  bishop.   Aaivl=-~'a; 
may  al.'^o  purchase  lands,  but  liis  purchase  is  incomplete:  for, when  he c«* •*  '^ 
to  age,  he  may  either  agree  or  disagree  to  it,  as  he  thinks  prudent  or  pj^f* 
without  alleging  any  reason  ;  and  so  may  his  heirs  after  him,  if  he  diei  w*       ^ 
having  complete<l  his  agreement. (tV)    It  is,  further,  generally  true,  thatanuft*  |i  ^  } 
under  twenty-one,  can  make  no  deed  but  what  is  afterwards  voidahlerj*^* 
some  cases(//j  he  may  l»in<l  himself  aj>prentice  by  deed  indented  or  indeal^ 
for  seven  yeai's;  and./')  he  may  by  deed  or  will  apjioint  a  guardian  to  hin* 
divn,  if  he  has  an}'.     Lastly,  it  is  geneniUy  true,  that  an  infant  can  ss^f 
other  contract  that  will  l)in<l  him:"  yet  he  may  bind  himself  to  psj  i*J* 
necessary  meat,  drink,  app:irel,  plivftic,  and  such  other  necessaries ,   •d' *^ 

(»i  I  Hill.  I».  (\  Jo.  (*)  Co.  LItt.  172. 

(»)  ll-M.  21"..  OUild.  2.  ^ 

Cj  hrii.-r.  VI.  (rf)  St.it. ;i  KICK. c.  4.   4S  EUl. cl  QuOftn 

(•  St.it.  7  \w\*\  c.  V.».  4  tJ.  1.  in. ,-.  16.  (•)  St:it.  12  r*r.  II.  c.  94. 


:a 


.  1 

4 


"It  lias  li*M»n  ronsidi'HMl  tliat  a  l»ill  of  oxehange.  or  ne);otiable  neearity. pwH* 
infant  dnrin^  hN  niinm-itv.  is  in  no  on.>*e  bintliiij);  on  him,  though  given  for  MoM'[^ 
(2  rump.  at.'J,  :>r.:;.    n.^lt,  r.  N.  p.  TS.    l  T.  R.  40.  4  Price.  300.  ChiU  on  BUKS^W 
an<l  most  «'learly  so.  if  not  ^'ivni  for  nocesMirie«.    Garth.  IGO.     But,  infiuicjlNiB|i|^! 
sonid  privih*;ro.  thf  infant  only  ran  ijiko  ndvnntape  of  this.     4  S»p.  1S7. 

An  infant  is  not  liahle  en  an  ai -count  state<l.  <*ven  thoush  *h»  particnlut (/ ul i^ 
count  were  for  ni M'«'s^a Hj-s.  1  T.  K.  40.  St»e  2  Stark,  30,  where  othenrise  in  fifV'  ' 
Kn.  C.  Ahr.  i!><ti._(^iiiTTv.  .  . 

"Tliis  rule  is  i»roviilontly  intondod  for  the  l>enofit  of  the  infiuit*  that  ^"?Jl| 
enabled  to  gain  credit  for  sueh  thing.s  us  arc  suited  to  his  degree  and  itftlte.  lkii^| 
374 
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••  :""r  III*  ifofMl  tcai'titiii;  niifi  iiiHtrii(*tion  wlu»n'l»y  In*  inayprf>fit  hanw^lf  aAcr- 

^lo    /  I     Aii'l  xUiii*  luurh.  ut  pri'M-iit,  tor  the  ]»riviK-*;es  uiul  dluiMlitii*8  of 

jit-  '* 

1/  Cm  Lilt.  i:.'. 

'•f'l.  ii««>«l  )iv  I'inl  <'<ikf.  i<»  a  rfliitivc  (>tit>;  iitid  t)i«*  4|iit'<«ti<in,  ah  ta  wliut  lire  iicc***^- 
>-«.  fiiii«t  U>  i|«'ifriiiiiiiM|  liy  ilif  H^'f,  tiiritiiH*.  roiKiition.  itiid  rank  in  lite  nt'tlu*  iiilaiit. 
"*  I  U  •'i7<'*.  1  K«|i.  Kfp.  '2\'2.  <\irt*'r.  iil'M  uhich  iiiii*t  ^h*  rral,  uimI  iii»(  a|»|uir«*iit. 
k**.  'JlV.  1  K«|*.  Ki'ji.  .ll.  Tho  (|U«>tit»n,  ii>  to  what  an*  ll«H*t•Kf^^••^«  U  t'ur  a  jun . 
.  A  >  T.t-. 

iii-r:.-  'iplt-rf*!  I»y  a  t-aptaiti  in  th**  iiriiiy  for  hi;*  ^'••rvaiit  hav**  lM«#»n  rnii>i«li'n»<l  lu*****— 
•••  ^  T.  U.  *«7?<.  l<t';fi)iii'ntaN  l'uriii«h«'il  to  a  iiii'IiiInt  •»!'  voluntiMT  jiirpn  may  U» 
nt-ii.i  ;f  iti'i  •••^•^Lri*->.     •'»  K>»|i.  I"»«.     But  it  liat*  Ihm'Ii  ht-M  that  a  <*hr«)tintn4>ti'r  in  not 

*  «>iri  t'lr  ;»  I'l-iitfiiiiiit  in  tin*  naw.  wht-n  h«»  wuh  not  in  (■oninii^.-ioii  ut  th<*  tinio  it 
-:i!  i.-.-.l.     n..lt.  <•.  N.  l».  77. 

ill  rittiit  \iiv>  \m-fu  hf\i\  lialih*  for  a  tin**  on  his  ailnii«-i«»n  to  a  <*<t|iyhoM  otttato.  •"» 
rr.  iriT.  Itiit  it  im^  Ihmmi  •^ii<l.  that  it' an  infant  i**  thi*  (>wn«*r  of  l|llll^4•.s.  and  it  !•« 
-1^*.:-.  '••  li  i\i' {lii-ni  iiiit  in  ri*|iair.  y<*t  th«'  contrai't  (o  r«*|»air  will  not  himl  him  ut 

I.  1  •:  I. nrr.ti  t^  ari* himlin;;  on  an  intant  )>iit  su<*h  »*>  <-iin4-frii  hir«  |N*r-on.  !2  KoH.  K<*|). 

1  I'lr  III  •■•|iiitv,  all  aL'i-«'«'nii'nt  by  an  infant  to  |i;iy  (^onifxaintl  intor«*.'«t  on  niortKii;^**  to 
-T.-I/  :..r.tl.i-iir.'  i'  Kintfinrf.     1  hi|.  <".  Al-r.  2s»».     1  Atk.  4>\K 

\i.  ::.!ii:!  i-  li.ihli-  f»ir  n»'i-i-4.'iri»-»  fnnii'-hrd  t«»  his  wifi-  anil  family.  1 1  .**trH.  l»»J<.|  or  f«»r 
«-  i>M-«.iik'  ••!  hi<*  lawful  fliilil.  I  Kai'iin.  Max.  iH. >  lait  not  for  artii-U'^  fuini.«liixl  in  onlrr 
r  t).<- pu:irrMi!i>.      1  .*<tra.  l<'i>.     11**  is  liaMi*  for  kh  rnucli  ^immU  NUpplird  him  to  tra'lc 

sh  i*  Wi!i-  ftn^iiuiiil  «-*  nt'i aii«**  in  hi-*  own  family.     1  Tar.  Kfji.  '.M. — <'niTTV. 

^ll.i-  ;:•  n<  r.il  Miif  it*  tliat  th*'  rontnu't^  of  an  infant  Jir**  voiilalih*  liy  him.  <Mivi'r  •.'. 
r»U'll.t.  1.;  .M.i-^.  ii7.  Whitnt-y  »v^.  Ihitrh.  It  il»id.  4-'»7.  Y«*t  tln-n' arc  somi'  rtuilraft- 
<ii'.-iT!\  ]r«|ii<lii'i.il  tliat  (Im'V  art*  In-ld  to  )•<*  not  mi*r«'lv  vttjilalili-.  luit  nh'xtliitfly  void, 
irh  I-  ;),..  riihtnii  t  of  "Un-tx -!i.|i.  Miipl*"*  • '.  \Vi;:htnian.  1  *'onn.  .*{7*».  Si  u  nt-pitiaMt* 
•'•■.  a*  >iii  ii,  i-  n>>-)»'Iy  v*i-i|,  thiMiizli  th«'  mntrai't  whii'h  form**  (In'  ronsidfration  of  tin* 
I*'  iii.li  U*  ••:1htu  i-'i'.  'I'll**  infant  rannot  Im>  iirii-ImltHl  »»  i«t  ilif  maki*ri»f  u  n<'^otial»l«* 
***  ^*  .tj  iin«t  an  fndor*i>r  or /•«  "ii  />'/'  hoMt-ri  fmni  p*in;:  into  an  examination  of  tli«* 
"i^'d-r-iJii-ii.  l!:iil»'  • ».  li.i'd.  Ill  Mi-ti-.  .'>'.  Mi-Minn  >  *.  Kirhnnnd.  «•  Yi*r;:.  *.».  Al- 
^nji,  it  )...  trii>  tliat  ail  tli«'  i-<iiiii.ii(<»  «>f  jtii  infant  art*  v<iii|;iM«'.  it  ^imild  l>i-  manifi'^tly 
''^-'  t'.iii->\%  liitii  t"  i''iain  till*  (-••ii'>idiT.ui>iii  iti-flviMl  \>\  \^■.ul  and  !•■•  laim  tliat  uhii-li 

^••*«  |..iif.ii  uitli.    'rii»'n  fi»r«'.  if  an  inf.int  ^-11  itimmU  aiwl  r ■\i'  th»-  iin»ni-\  lor  tln'in. 

•^*-».l  ii'i".  U-  |m-i  iiiitti-d  to  rii''»\i'r  liai'k  tin*  l'i»i*<I""  witliMiit  ii'liirnin:;  tli**  nioiii«v. 
'if- r  >  .  }'}iinii*-\.  I'»  Ma>-.  '.\'>\K  Kit«'hfn  '*.  L«m',  11  I'ai^'f.  1h7.  Knlry  i.».  iWirn- 
S*  r    II  r.    M..nr...-.  11.'.. 

*'*%».:-  .ir-  ij  iMf  ti.r  thi-ir  torts  in  tli*^  ••jniH*  manner  a**  |n'r*on-  of  full  a^'f.  nnlliN-k 
'^h}.  ^Is.  -J  Wi'iid.  ;;*.»!.     WIhti'Vit.  hiiWiviT.  tlif  indii«-i*mii)t  to  tin-  action  i*  a  nin- 

*  ..hi  rh.-  ;:r.i\aiiii-ii  i-  frainl  in  tin iitrait.  tlif  infaiiT  cinnot   In-  nuotfd  "f  hi-  jiri- 

»S"  '■'.  .Ill  i'li-.t:.«M  of  a  fill  111  of  ai-timi  «*\  i|ili«'ti».  *riui».  intani'V  i»  ji  c*fn\  l»ar  X**  an 
••».  :-iiii«l»'l  ii;><iii  :i  taUi'  aiid  fiaudiih-nt  w.irraiitv  iijon  tin*  ^ah*  of  a  lior^t*.  \V«".t 
^*    -f.  II  V,-n,.  417. 

'»  .!?iii?  J-  It.iMi-  in  iii»\rr.  altlinu^rli  th»'  pmm|«  w.ti*  il»'liv»'r«*«l  to  liim  uiidiT  a  r«in- 

*  i".i  ill {i<'ii:.'!i  tlii-v  \\'-v*'  rmt  artiiallv  I'l.nvi-rti'd  to  Iii<  nwn  n-**.  Va-*.***  ••«.  .**mitli. 
'•»:.  ?.   iV»'.      I.-wi-    ■.  l.:tTl«tifIil.  ;*.  .'<!n*|«.  iM."..    \Vli«ii  |«ro|M«r»y  ii  liaih-il  to  an  infant. 

■*  '  '    '   :-   i  i-r--'*-!  ri'«h  t«»  him  for  any  ii'in-ftM-Mn'-f  "■»  h»nir  a-^  h*'  kfi'i'*  within   lh»» 

'•*'    '  r!..   '  i:i:i..  nt  ;   l-iit  whiMi  ln»  'Ifpart-  ffi'iii  tl !•)••!  of  it.  it  ainonnt-  to  a  I'on 

*■■  ■     ■♦  t'l..'  T.i,.f...r!\  .  iiii'i  hi'  i«  liaMi'  t«»  tin*  •>  iiiii-  •■\t»iit  .1-  if  ht»  had  taki-n  it  in  tht» 

■    •  I'l- •■  i*:**,fi*   I  t  I  Tni--»i«ii.     Tiiwiii'  i.T.  Wih'v.  I'.t  V»-iim,  .'•.'»'».     An  infant  wlio  }iii« 

"•■■'•■  I   li.ii.'.  !t   ?«  I-   «f  lull  a;!i'.  and   thu*  prtii  iirt-d  a  iTflit.  i*  ni»t   «".ii»|i|M-il   Iv 

'*    •   ■'  —  ■!;♦»:..?.   ?i-M  -  ttin.:  ii|i  hi-*  inf:in«\  in  avoi«l.ni«'i' nf  thi*  rontnirt.      Ihirh-v 

'•'  .••■!.  I'l  \    II  iv.i).    I '•I.      I|.'  >  aii'.WiT.iMf.  liM\v.-\.'r.  t»  iln*  partv  injiirt^il  in  aiti'-n 

i.      i"     I     l.ni  J.  >       !i:!.      .  lUll. '.»  N.  ILiMi|,.  III.     \V.,lla.H.  . ..  Moi-...  .'Mlin.  i'.'.M 

T.     ■'  ii'   'u  i\ .  li'«\xi-\  ••!■.  It-   li.iMi-  for  ih"'  ih-ht-  •••ntrii-NiJ   hv  hi-.  wiS'  hi'tori*  mar 

••     *   !     ■•   !.■■  I-  « ■■ij!|i-?i  ur   h\  law  tit  fiiti-i' iiit'i  i)m'  ni.irri.Jiri'  r**hitii>n.  In*  mii-<t  aNi> 

■■.     •  ■•  rT  t     I.,  ii  .ill  r  I..-  ••■-{■•■ii-iliilitii- of  -.iii-li  r»-l.i!ii»ii.      It   in  t-x  iih*iit  that,  a**  tho 

•    ■■    -.-Hi'    j."  ■|.itT\   I rill—   hi-.  thtiML'h  :iii    ill?  Mi».  th«'  friditor  i"t   lln'  aiJnlt  wit.* 

''  i         i-  •  ♦.'.  ■   l  «i    ill  I-  111"  1\  if  tin-  iii}^l>.in«l  i-iiilil  -  t  ii]i  hi'<  inf.iiny  a*  a  har  to  tin- 

t  :.:'.'  :      .  I'm.  \,  7  Mi-ti".  l«'»l. 
t.       ■  iTi'  \\\i>  !i  i"«  .t  _*M  i"li<ii  «tr  |»a!'i-nt  \\li«i  -iij']'l»' ^  Iii'»  w.int-*  ••:iniii»t   hiiul   him-^-lf 
»i     •      i:..-     'itjihii.'     .  .M'ii|'h\.  4  \V.iti<..  ^•».    W.iirnj    ».  Toll. '» .h'hn*.  1 II.    Anj.  I 
»r   I  ■   i  .11.  I*.  M  1—   :'•». 

>  -Mj-f.r.'-'l    -iiii  niitr.T  tViini  w^il  ■iMirt»'»"  -  '^ith  n ,*:ir-.-*  *«iit.ih|i»  ti»  h:« 

..:  I  '1' jr<  I-.  a  i:  i-l'-*in  «n  <  tnii<i:  1 *\»'i  !"<  .iii\  ••ih.*r  -.iii']  1\  tti.cl*'  {••  tht.  mini-r 

•  •   !, 
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CHAPTER  XVIII. 
OF   CORPORATIONS. 

AVe  have  hitherto  conRidercd  persons  in  their  natural  capacities,  and  ha 
treated  of  their  ri^htB  and  duties.  But,  as  all  persona!  rights  die  with  the  n 
son  ;  and,  as  the  necessary  forms  of  investing  a  series  of  individuals,  one  an 
anotlier,  with  tlie  same  identical  rights,  would  be  ver^'  inconvenient,  if  m»ti 
practicable;  it  has  been  found  necessaiy^  when  it  is  for  the  advanta^uf  ^ 
public  to  have  any  particular  rights  kept  on  foot  and  continued,  to  con^iiti 
artificial  pei'sons,  who  luay  maintain  a  peq)etuul  succession,  and  enjoy  a  kind 
legal  immortality. 

These  artificial  persons  are  called  bodies  politic,  bodies  corporate,  (ro/T^^ra o 
pnrata,)  or  coqiorations:  of  which  there  is  a  great  variety  subsisting,  fur  tl 
advancement  of  religion,  of  learning,  and  of  commerce;  in  order  to  prvMT 
entin*  and  forever  those  rights  and  immunities,  which,  if  they  were  granted  od 
to  those  individuals  of  which  the  body  corporate  is  composed,  would  upon  tin 
<leath  be  utterly  lost  and  extinct.  To  show  the  advantages  of  these  im^oii 
rations,  let  us  consider  the  case  of  a  college  in  either  of  our  universitii's,  fuiuJl 
mi  studendum  et  orandum,  for  the  encounigement  and  supiiort  of  religion  ai 
learning.  If  this  were  a  mere  voluntary  assembly,  the  individuals  which  oM 
]^ose  it  might  indeed  read,  pray,  study,  and  perform  scholastic  exercises  togietJM 

*4(*si     ^*^*  ^^'"^  *'*^  ^^^^'y  ^*<'"^^'  agive  to  do  so:  but  ihey  *could  neither  frBme,M 
*'  -•     receive,  any  laws  or  rules  of  their  conduct;  none,  at  least,  wliich  vodi 
have  any  binding  force,  for  want  of  a  coercive  power  to  create  a  sufficient  oki 
gation.     Neither  could  they  be  capable  of  retaining  any  privileges  or  mm 
nities :  for,  if  such  privileges  be  attacked,  which  of  all  this  unconnected  ft^Nfoblf 
has  the  right,  or  ability,  to  defend  them?     And,  when  they  are  dispersed  if 
death  or  otherwise,  how  shall  they  tnnisfer  tho.'HJ  advantages  to  another  Ma 
students,  equally  unconnected  as  themselves?     So  also,  with  regard  to  h^'ldiif 
estates  or  other  ju'operty,  if  land  be  granted  for  the  purposes  of  relij»ioiW 
learning  to  twent\'  individuals  not  incorjK>ratcd,  there  is  no  legal  wayofd* 
tinning  the  pro])erty  to  any  other  persons  for  the  same  purposes,  but  by  endki 
conveyances  from  one  to  the  other,  as  often  as  the  hands  arc  chanijed.  BM 
when  they  are  consolidated  and  united  into  a  corporation,  they  and  tbeirii^ 
cessors  are  then  <'onsidered  as  one  ]>ei*s(m  in  law:  as  one  person,  theyhanaji 
will,  which  is  collected  from  the  sense  (»f  the  majority  of  the  individub:  tMi 


just  after.  The  ruto  of  law  is  that  no  nmn  mnv  deni  with  a  minor:  the  ezrffHn Hl 
is  that  a  stranger  may  supi'ly  him  with  npcessaries  ])ropor  for  him,  in  de&nllof  Mff^ 
hy  any  <nn'  else  :  hut  liis  int«Tt'«*ivner  with  wliat  is  ]»roperly  the  guardian's  bwuMiM 
rest  on  an  actual  nree^sity. — itf  wliich  he  must  judge  in  a  meA«ure  at  hit  peiJL  hi 
the  traih*>nian's  duty  to  know  n<tt  i*n1y  that  the  supplies  are  unexceptionameip^^ 
tilv  aiul  sort,  hut  \\\>o  thai  tli«'V  are  actuallv  needed.  When  ho  osiiUinefi  the buHBMV 
the  guardian  for  iinrposi-s  of  jin-si^nt  r«*li**f.  lie  is  hound  to  ex€»oute  it  an  apHwent^ 
dian  would,  and,  consequently,  to  make  himself  aequaintcnl  with  the  wara's  iifcw*j 
and  ('ir<'um«<tan<'e>*.  Thi-  «r«*dit  which  the  negligence  of  the  guardian  give*  to  ih**** 
<cas«'s  as  his  in'cessities  <'»'asc :  an<l.  as  notliing  further  is  n*quisite  when  thrt** 
n-licvi'd.  the  exccpiion  to  the  rule  is  at  an  end.  (lihMin,  C  ^.  JohnMin  ri.  Lin*^'"' 
k  S.  Si!.     Kline  i.v.  T/Ainoureux,  li  Paige.  41*».     Perrin  rj.  Wilson,  10  Miiwourl 4^1. 

The  promise  of  an  infant  cannot  Im*  cnfoived  against  him  upon  a  mere  •rkiM**^ 
nient,  ]ior  upon  a  jiurtial  p.aynient  after  ho  romo«  of  age.  A  direct  pPOmB*  *•  pff 
necessary,  or  an  exiiress  agrei'nient  to  ratify  his  contract.  Yet  no  new  oomwl****'" 
necessary.  Tlie  nmial  ohiigation  n-sting  upon  him  to  pay  a. just  debt^-or,  perhif*"' 
accurately,  to  c<»ni]n'n«*atc  a  iM-netit  actually  receiv<*il  and  ei^joyod — is  wflWrt***" 
-ideration  t<»  sustain  an  exprci-*  premise  to  pjiy.  Whitnov  va,  Dutch,  14  ^'■•'Jft 
Tlionipson  r.v.  Lay.  4  Tick.  4>.  Wilcox  *.*.  Hoath.*  12  Conn.  S-W.  Curtis  n,  PMt<m.Pj 
iV  K.  .'iU').    Ordinary  (-.-.Wherry .  1  lUiley.  *J5>.     U hi ely  m.  Margarita,  3  Barr.'      """^ 
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tii:iy  (-•<taMish  niIrK  ainl  oniorrt  for  tlio  ro^iilation  of  the  wlioK*,  which 
rt  i>t  iiiuiii(-ip:(|  hi\\>  of  tlii*^  little  n*piihli<';  or  riilcrt  uihI  HtiitiitoH  may  bo 
(*<1  til  it  at  \{fi  cn'atioii.  wliirh  arc  tlu'ii  in  the  plureof  nutiinil  laws:  tho 
■«  aii'l  ifiiiiiiiiiiticM,  lilt*  fotatrs  aii<l  |M»ss«>s-iiiris,  of  the  oorponitioii.  when 
'tfil  111  them,  will  Im'  li»revrr  ve>teil,  witlioiit  any  new  <'onvevaii(v  ti»  ni-w 

ft  » 

•ii*« ;  tor  all  the  iiidivi'liial  meinh«M>4  that  have  <'.\iKte<l  from  the  foiin<iatioi: 
re«fiit  titiH*.  or  tliat  ^hall  «-v«'r  hereafter  e\i>«t,  are  l»iit  ouv  |HM*von  in  law, 

I  tliat  nt-M-r  ilir*» :  in  like  manner  an  the  river  Thaniert  is  still  the  ^anie 
niX'^U  th«'  |iart'»  whii-li  <'oiii|M»se  it  are  chan^^ini;  every  instant. 

lonoiir  of  oriirinailv  inv«*ntiM;;  tiiesi'  i*<»li(ieal  <'onstitutions  entir<*lv  he- 
th«*  Koiiiahs.  Thiv  Were  intnMJiK'eii.  as  Pliitan'h  savs,  !iv  Numa;  who, 
n|mn  hi«»  aiir-<.ioii,  tin-  <'ity  t<»rn  to  pieces  hy  the  two  rival  tart  ions  of 
ami  ItMmuiio.  thoti^rht  it  a  prii'lfitt  an<l  politie  measure  to  MiUlivifh*  theno 
»  m:iii\  smaller  OIK"...  ],y  Siistitiitin;;  K('parat«'  societies  of  rvery  r^ieo 
trelf  an<i  pror<-H<..iMii.  TIm'V  were  atU'rwanis  niiK'h  eonsi«ien'<I  •■ 
ivil  la\N:.  •/  >  in  which  th«-v  were  «*alhMl  f//»#V»rA/7///fW,  us  fc»rmini;  om*  whole 
lany  iii<liviiliials  ;  nv  r»>flti/nr,  fmm  heini;  iratlier^Mi  to^fether:  th«-y  were 
al*»o  hy  the  canon  law,  ti>r  the  maintenance  of  ecclesiastical  (liscipline; 

II  till  III  Miir  spiritual  corporations  are  derived.  Hut  our  laws  liavo  eon- 
v  rt-tiiird  and  iiiiprov4-ii  upun  th«*  invention,  according;  to  tlic  usual  irenius 
!n;;li-h  naiion  :  partirularlv  with  rc«;anl  to  st»l«»  corponttion**.  consistin;^ 
N*r^>«M  oiilv,  of  w)ii<)i  tlie  Komaii  lawyers  }iad  no  notion  ;  tlieir  maxim 
at  "//■'■'  t,i.,unf  f.. //*■// •/ //I. ". /i)  Tiioui;h  they  held,  that  if  a  corporation, 
\y  coiiHJ^tini;  <»t'tlir«'r  persons,  he  reduced  to  one.".*/  uiu'rtrsif.is  ,ti/  iinum 

may  still  -uh«»i*'t  as  a  «'orporati<Mi,  "tt  >f#r  h"ini n  uuin r.^ff.ifi.^.",*') 
•  w»-  ppMM'rd  tii  treat  •»!'the  several  incidents  of  cor]M»rat ions,  as  n*:;anletl 
awN  III'  Kmrland.  ift   us  tirsi  take  a  virw  of  the  sevcnil  Mirts  nf  them; 
'I  \\c  shall  he  hrtti'r  cnahhd  to  appindiend  their  respective  i|Uaiif ie<«.* 
in»t   ilivisjoii  of  corpora! ioii^  is  into  «/y7r»l/./^    an<l  .«"/'•.     rorporation"» 
ti-  i  iin-i-t  i»l'  nian\"  iMT»-«in*«   united   t'lirelher  inti»  one  soci«'tv.  and  are 

•        I  ^  ft 

•  t      •     ,  *    I.  J-  •  '  '  ■•     >••  .s  4.7. 

*  /        ^-i  '•  .  "       •   1  III ■•    f  f  "11  .1  ■■■■r|-   r  iM-'!i  " 

■r.i!.-  fj-   !!•    I'lM:-   ■»r  |«p  ;\  .iti'.     I'ulilir  •  i »r|M ir.it  jnn*'  are  -ui'li  ,i*  hii\  •■  ♦••  --n  t-riMti'd 

-irt-- !   Til  iij.<  i\  .(1  j<>\  •  I II  IP  II -nt.  :im'1m'1mil'  all  (hi*  inli.iliitaiit'*  %^  it  inn  a  •-iTtain 

r  !«:t.'''\  ■    -Mill  .III- eit  i«--.  ti'Wii'*,  l-iiiuMjii-.  Ai".      Private  «'oi|Mir.rif|j^   iiii-liidi-. 

.  .ri  ■■•li.  r-.      r»  l:L'i"ii'.  Iiii-i.ov.  chat itaMi'.  inaniitai'tiniiit;.  in^iirinj.  "T  ni'ihey- 

I--—     iVti-     .1- u.  II   A"    i;til\\a\ ,  eali.d.   l-ridji-,  and   tMrn|iiki' •  <»iiij'aiiii— .  — witli 

T.'c    '■•  *    .»»id   \.tMi-i\   II Miifrv  •»<»  aliiiuiid*  a-  lie*  t*niti*«l  S'.it'—.      ' 'li.irt'T- •■!" 

.•  fi  jriii'.'l  J\  !li»  liji-lalme- lit  lilt- Si.il.".  t<i  all  privati"  «'<'rp"i.i:i"ii-  .»r«' iiin- 
- .  \.  .  ■!••   I  ■  ■nf  lai  t'  w  it'iiii  tin*  protit  ti-iii  nt  art.  1.  •«.  lo.if  tin*  •■•in'-titirioM  nt  I  he 

'♦.I'i -.  wh.iii  d.  I  1  II.' tli;iT  '•  H'»  Stati' "liall  j-a*"  jinv  law  iiniiairin*;  (I Miirnticn 

!■  •-■■  Ti,"  Tiii-T..-.  i.t  !  ».ii  rinmith  <*,i|Ii-i:.-  >■*,  Wnndward.  4  Wlnat.  Ms.  In 
i!  1!  i:.-  Ill  !!_••■;  M.»'  |.  rin.  iii-ail\  ivi-rv  i-«>r|>iira(ii<n  i-  pid'lie.  ina*niii<-li  a-  th«*y 
■I  I'-'i  '.    r  Th"   I  \i\  '::■■  I  ■  If  tit.     Y»-t  it'  th*'  wlinli*  ini*-re«t  d«n"i  nut  I'«-1i'Iil'  !«»  tht» 

■  ii!.    ■•   i!    tI ri-ir  it.fii   i-*   iii't   eri'afi  d   tnr  lie-  adniini-tratinn  nt  )->ht:<'al  nr 

l!T-^*•••.  :•  :-  i  j-r  .\  .i!.- i  ■  .r|M  r.it ii'ii.  Thii*,  all  l-ank.  l-rid::''.  liiTiii'iki-.  r.idroiul, 
il   •■  :..i  III  ■■-   .i'«-    I'lvaTi    i  «ir|Hii;itii.n-.      In   tin-**'  an<l  niii.'r  -iniil.ir  im-i  *  the 

.  '.ti   I  .  .  !  •  iM  —  ii-i-.  •■■    ■  .ilji  «l  pill  ■lie  :  I  lilt  till-  I iHiratiMii-.  ari-  piiv.itf.  ii-.  niueh 

.'.•  *.:  .li-  il  -I  -  w-  '.'•  \«  -!•  •!  in  a  -'!i::li'  |"i-«in.  '\')iv  -late  l»y  v!rtn»*  "^  it-  riiiht 
M    I- :i.  I  u    u,  •\   ?ii..-  j:j\.it.-  |-ii»jiiit\  ti-r  I'ulilie  pni  j"»'»i-'«  uj««»n  niakiiiL:  i«»iii- 

':       I*  in  ■'.  -i'!'  .•   ••    :!..-  |  <»\\i-r  !i»  .i  privati*  iiirj"«ra!inn.  l-v  ri-a-i'ii  ••*  tiii*  ^--U"  tit 

■  t.i  •)...  ]    ;i  *..    •■..ni   i!«'  M !   the  nii|'r««\  I'lm-nt*  III  I'l' ei»n-trni't'-d  l'\   ilii-  i-i»r- 

Ti*    o'l-  •■   •(•  !•  .•  .'  •■•i  •!*   |Mii\i>r  til  )•«•  u«i-i|   tnr  ]'ii\ati*  i-n>"l<ini>  iit    .!•'   W'-W  a** 

I  •  tiT  •i-->   !.-  T   •!■''•    tI r|'iiiMti<>n  uiiii  till-  in\  I'llal'ility  or  iniin'iiiiT\    >t  |ii!- 

r- I- • '.  rn.  '■_•    i -il  !•■     Inpsi-t i-'ii-.     <»ni-r..t.      Kandle  i '.  Tin*   Pi-law.iji    A   K.iril.in 

W  i!  .1. .    •     I     I;.  |.   I'Mi 

•il-  "  -I.-  !■•  •  ■.■!,-  .Ill  I  a--i'ii.if  ■ill!''  whii  liavi-  a  eorporate  eapaiitx  i'i.!\  *-«r  par- 
-•.?:•  -1  ■  ii'l  ■.'■!.•«  I."  I  .III  111  th.it  e:tji;i.-it\  smi-  and  he  -ued  a*  an  nttili-  id  )■•■:-«  in. 
'I: ■  ?•  •:•.*  •!   .  ■     •■  r tf    t.«.     Y«'t.  a**  it  i-  n«it  e-^i-niial  !••  a  ri»rj-ii«.iti"fi  that 

).  \.-*..i  w'li  .III  tl.f  «i-n.il  |MiwiT'- «■!  i-iiriMirali'ini.  init  only  th.it  it  -Ii'-mM  I-* 
»'.t|i   |-.-rt-«-!':  il   »iit.  •■--;. .n  .itid  Im*  r»-i-i»jn:-id  I'V  the  liiw  u.*  un  iirliti*  i.il  p''r*i»ii. 
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ke])t  up  by  a  perpetual  sucoeRsion  of  meinlwra,  so  as  to  contiiiuo  forever;  flf 
"wliic-li  kind  are  the  mayor  and  eomiiioiialty  of  a  eity,  the  hoa<l  uiul  fi-lluwa  uf t 
college,  tlie  (k'aii  ami  chapter  of  a  eathe<lral  ehureh.     Corporal  ions  wile  cuiuHl 
of  one  ])ers()]i  only  and  hin  sueeessors,  in  M>nie  jiarteuhir  Mation,  who  are  invQt 
j)orate(i  hy  law,  in  onler  to  «;ive  them  some  le^il  capacities  and  advantaga^ 
particularly  that  of  perpetuity,  which  in  their  natural  persons  they  cooM  aol 
have  had.     In  thi.s  senile,  the  kinj^  is  a  sole   oorjmration  ;(//)  w)  is  a  bishop;  m 
are  some  deans,  and  prebendaries,  distinct  tWun   their  sovend  chapters;  and  a 
is  every  ])ai'son  and  vicar.    And  the  necessity,  or  at  lea^t  use,  of  this  ini»titiitioi 
*i"m     ^^^^^  '*^'  ^'^'O'  «ppi^t*<-'tit,  if  we  consider  the  case  at'  *a  parson  of  a  chaitk 
'    -•     At  the  original  endowment  of  ]Kirish  churches,  the  freehold  of  the  ehuRli 
the  churchyard,  the  parsonage  house,  the  glebe,  and  the  tithcA  of  the  pBfii^ 
"Were  vested  in  the  then  j)arson  by  the  bounty  of  the  donor,  as  a  tompon]  kcob* 
])ense  to  him  .^br  his  spiritual  caiT  of  the  inhabitants,  and  Avitli  iutent  that  tiM 
same  eniolumeiits  should  ever  afterwards  continue  as  a  jveomponse  for  the 
care.     But  how  was  this  to  be  etfected  'f    The  firehold  was  vested  in  the  panot; 
and,  if  we  suppose  it  vested  in  his  imtural  capacity,  on  his  death  it  might  ueMvil 
to  his  heir,  and  would  be  liable  to  his  debts  and  eneumbranecH :  or,  at  be«tth» 
heir  might  be  compellable,  at  some  trouble  and  expense,  to  convey  these  rigkto 
to  the  succeeding  incumbent.     The  law  theivfore  has  wisel}*  onlained,  thitthi 

1)arson,  quatenua  parson,  shall  never  die,  any  more  than  the  king;  by  makiiy 
um  and  his  successoi-s  a  corporation.     By  which  means  all  the  original  rigbli 
of  the  ])ar.sonage  aiv  ])reserved  entire  to  tlie  successor:  for  the  present  ii 
bent,  and  his  predecessor  who  lived  seven  centuries  ago,  are  in  law  one  tadtht 
same  ]»ei'son  ;  and  what  was  given  to  the  one  was  given  to  the  other  also. 

Another  division  of  incor])orations,  either  sole  or  aggivgute,  in  into  eeduMki 
an<l  lay.  Ecclesiastical  corporations  are  where  the  members  that  eoninoMitfli 
entireiy  s])iritual  pei*sons :  such  as,  bishops;  certain  deans,  and  preoendaiMt; 
all  archdeacons,  ])ai'sons,  and  vicai's;  which  are  sole  cori)orations :  deans  ui 
cha])tc]*s  at  present,  and  formerly  ])rior  and  convent,  ahbot,  and  monks,  tod  tkl 
like,  bodies  agi^regate.  These  are  erected  for  the  furtherance  of  religion,  ui 
j)i.*rpctuating  the  rights  of  the  church.  Lay  corporations  are  of  two  sorts,  n'rf 
and  vUrmosijimry.  The  civil  arc  such  as  ai-e  erected  for  a  variety  of  tenponl 
])urposes.  The  king,  for  instance,  is  made  a  corporation  to  prevent  in  generdtkl 
possibility  of  an  intenrgnum  or  vacancy  of  the  throne,  and  to  preserve  the yi^ 
sessions  of  the  crown  entire;  for  immediately  upon  the  demise  of  one  kia^lfe 
successor  is,  as  Ave  have  formerly  seen,  in  full  pos.sessiou  of  the  regal  rights flrf 
♦-l"!  1  <^ii^'*ity.  Other  hiy  oorporati«ms  are  erected  for  the  good  gorenMll 
^  ^  of  "^a  town  or  ])articular  distinct,  as  a  mayor  and  commonalty,  bailiff ■! 
burgesses,  or  the  like :  some  for  the  advancement  and  regulation  of  mannfiMlHM 
and  commcix'e;  as  the  trading  companies  of  Loudon,  and  other  towns:  Hi 
some  for  the  better  carrying  on  of  divci's  s|K'cial  puqioses;  as  chorcIi-wardBi^ 
for  conservation  of  the  goods  of  the  parish;  the  college  of  physicians  and  M^ 
])any  of  surgeons  in  London,  for  the  ini])rovement  of  the  medical  scienoe;  lb 
royal  society,  for  the  n<lvancement  of  natunil  kuowledgo;  and  the  socifCyrf 
anti<iuaries.  for  ]>romoting  tlio  study  of  antiipiities.  And  among  these  I  mi^ 
clined  to  think  the  goneral  c(»r]»()rate  bodies  of  the  universities  of  Oxford  flrf 
CambridiTi'  must  be  ranked  :  Ibr  it  is  clear  they  are  not  spiritual  or  ecclesisitiiri 
corpr»rations,  lining  cnni))osod  of  more  laymen  than  clergy:  neither  are  Af 
eU'emosynary  foundations,  though  stipends  are  annexed  to  particular mi^giiMV 
and  ])rof'i>ssors.  any  more  than  other  cor^MU-atious  where  the  acting  officeithiM 
standing  salarir<;  for  these  are  rewards  pro  opera  et  labore^  uot  charitaUtA^ 
nations  only,  sime  every  stipend  is  preceded  by  senice  and  dnty:  thfT«<i 
therefore  to  be  merely  civil  corporatiinis.  The  eleemosynary  sort  are  i^Bh  ■ 
arc  constituted  for  tlu*  ]ierpetual  distributi<in  of  the  fW*o  alms,  or  bounty, eftb 
founder  of  them  t<>  sueli  persons  as  he  has  diivcted.  Of  this  kind  are  aO  hv* 
pitals  for  the  niaintenan<-e  of  the  poor,  sick,  and  impotent :  and  all  colkgaiMh 
in  our  universities  and  out  ri  of  ihem:  which  colleges  are  15      ided  flirtwO|ii^ 
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1.  For  iho  promotion  of  piety  aiui  lourninij  hy  proiH?r  ro^ilations  atict 
ui-cf>.  ..  For  impart iii>;  UMsiittumv  to  the  iiu-iiiIn*i'h  ul'  tliorie  biMlieri,  in  order 
Me  thi-in  ti»  pn>?«e(Mite  tlieir  devotion  und  htudies  with  ^reutvr  vtaw  iind 
ly.  And  all  th«*se  eleenioHvnary  rorporationn  are,  htrirtly  H|>eukin^«  hiy 
*i  i'('eU*i*iuNti(-ul,  fVi'ii  thfiu^h  0(>ni|N>M*d  ol*  e<rU'»*iasti('al  perrtonH.(/)  and 
^h  lh«-y  in  hdine  thin^^s  parlaku  of  the  nature,  priviiegert,  and  restrietion.s 
lf«ia*»ti4':il  lNNjief«.' 

vih;;  thiin  niar>iia}h'd   the  Heveral  Hpocies  of  corporationrt,  let  um     r*«-.» 
nK-etd  to  consider,  1.  How  f*f>riH>rations  in  general  niay  he  created.     *• 
Al  are  their  iMiwer;^,  eapaiitieii,  and  incapaetties.    .'].  How  cor|)orationH  are 

Ah'l.  4.  How  th«-v  may  be  di!4.s«>lvi*<l. 
oqNimliiMis  hy  the  eivil  law,  »eeni  to  have  l)een  crrateil  hy  tlie  men*  act 
limitary  a-xiriutit/n  of  their  inenihers;  pnivided  mk-Ii  convention  wari  n<«t 
ry  to  luw«  tor  tlu-n  it  was  iilo'itum  otHiyiuin.{tj)  It  diM'S  not  appear  that 
inie'-  ('iMi>ent  wa-^  nei'e>sjiry  tt»  he  actually  ^iven  to  the  foundation  of 
hut  nit- re  I  v  that  the  original  founders  of  these  voluntary  and  friendly 
L-<*  r  :''ir  they  were  little  int>re  than  hucIi;  should  not  ehtahli.<^li  any  mectin^^H 
i»^itiMn  to  the  law>  of  the  state. 

ui'ih  u^  in  Kn;;laiid,  the  kin;;'^  consi'nt  is  ahMdutelv  ne('rs.<iiirv  to  the 
in  iif  any  ri»rpor:itioii,  either  ini])liedly  or  expres>ly  t;iven.i/o  The  kinu'h 
1  ron-nit  is  to  hf  found  in  <'or]N)rationrt  which  exist  hy  fon*e  of  the  rn/zf- 
!«f.  t««  \\hi<'h  our  fi»rnirr  kin;^  are  sup(K>sed  t«»  have  ^riven  tlieir  ci»n<'ur- 

4-onini4>ii  law  hcin:;  notliin^  elsi'  hut  custom,  ari^ini;  fr«»ni  the  univl•^^«al 
Ai-ni  lit'  the  whiiic  t'onimiinity.  Of  this  nari  an*  the  kin;;  hini^cll*,  all 
n,  par:«iHi.'«.  virar.**.  chun-h-wanh'ns.  and  Kome  others;  who  hy  common 
,vi*  t'Vfr  lu*«'ii  hi'Id.  a*«  far  as  our  hooks  can  show  us,  t«>  havr  U-en  cor|H»- 
..  I'Tf'if'  '•jfi-  i' :  and  this  inrorpi»nition  is  s«)  inscpanihly  annexed  to  their 
,  that  \\v  cannot  franu'  a  complete  le*;al  idea  f»f  any  ot'  these  persons,  hut 
i^t  al«>4i  l.avi'  an  idea  of  u  corponition.  ca]»ahle  to  tnin>mit  *liis  .  ^  i-o 
ti»  hi-.  ■.u<ee-*«»r*  at  the  same  time.  Anotlier  method  <d'  inipliea-  ^  *** 
hi-ri  '-v  ilif  kiiiij'.-  ri»n'*iiii  is  prcsiinie4l.  !•*  as  to  all  eorp4>rati»»ns  hy  po'' 
ft.  -11'  II  a«  iht*  riiv  of  Liindi>n,  ami  manv  other**.  > »  which  liave  c\i>ted 
ioraii'ino.  tinn*  wliereot  the  memory  of  nian  runneth  not  t<»  the  4-ontniry; 
i-n  twi-r  are  l-Miked  upnii  in  law  to  he  well  cn-ated.  For  thou;;h  the  mem- 
iifiiif  can  »-l*«i\v  nil  h-^al  rharter  of  ineorporatii»n.  yet  in  cases  of  Mich 
Ziti'iititv  tlie  law  preMimes  there  (»m-e   was  one.  and   that,  hy  the  variety 

i  *  I  •  • 

■i'-nl««  whiih  a  leiii^th  nf  time  may  pr«Mluce.  the  rharter  is  h»st  or  de- 
1  The  iiietlfHls  hy  whieh  the  kiiii:*-  coH'^eiit  i**  eXpivs.s|y  ;;iv«'n  an* 
hy  a<-t   I  if  parliament   nr  ehartei*.      \W  aet    ot'  parliament,  ot'  whieh  the 

a**rnt    ii    a    i e-.^ary    iiii^reditiit.    roriMinition«*    may    undouhteilly    Ihj 

I:  hiir  it  i-^  Mh^rrvahle.  that,  till  oi*  late  veari.  most  of  lijosu  statutes 
ar»'  li-ually  «ited  a-^  haviii;;  ereateil  eMi-pMratiiiii^  do  cilhi'"  i-iHitinn  such 
e  I"  t  II  heliiri-  enated  hv  the  kiiii;.  ii*<  in  the  ease  of  th  ■  eolleixe  <»f  idiv- 
.  i-r- ■  i«- 1  l-y  rliarter  1"  lien.  VIII. ./.i  whi<  h  ejiarte-  was  afterwards 
lied  in  parliaiiii-iit ;. /i  nr  they  permit  the  kin:;  to  en- i  a  ('or|H)ratii in /ii 
W;!;i  ^U' h  aii'l  sinii  pi»wers,  as  in  the  ea-e  of  the  IVnik  «»f  Kni;land,(f/M 
I,.  ....  !,.iv  i»f  tin-  Hrili-h  Fi>herv.. /4  >  So  that  th«'  immediate  eivative  a<'t 
uaiiy  p«  ri'Mrnii'l  hy  the  kiin;  alonr,  in  virtue  of  his  n»yal  pn»n»irative.<'o* 

iii<.«-««ir^.    aa  riiiiit    -f  III*  |>i  -rKKiiiTi-*  aii-l  n*^rnui«  vrfif 

V   /«'  »»i''.>(,  »!■  <u*  •tJ!fH;m.  n^jH^  llii-n-t-t  ■  ■u-i-l  i »' Ij    1  iiiiiifio^l. 

I    ■»    -■     ■  '    '■     •     111-  ifi  •f  ,  M  I  lit  f ;  •'■  J  I;i-t     -•  ■. 

•-   >.    I      '';    .  .   >.•:  ■   »•       ii<f  fii.'.   •n'oii  I.'    1<<  I.    I-    .*•.     1   11. '.I.  AlT.  M'JL 

..  4.  1  ••  <*  liip    114 

.•  M   !■   i.f«' .  -  .  f.  1  :r.!       ■rikir^r iii.  .'    UAlll--ii   \III   i-  ."». 

-.  'I*     .r   t  ■  ■, !    w     I  *«  '!i  :iiiii,\  1  .lui'  !■■  i"    -t  ■«    .■  A  •  W  .  .  I,  I  M.  f.  "Jil. 

.  .  i  1  f.Mi    .  iivi  »     I   |i..'-i""v    '.-•.    Ill  •   -til   _•;«»...   M.I. 4. 

•t  Vf     I-'l   ;    *  »■  ••  i,;ii    •*•   at  •■•lulrly  i-     .'••■<■  \' *,£•• 'S!l. 

y    nr«-  lay  <  ••r|">r.iti<<n->.  ) :tii>«>  th^'y  are   ni»I   -u)»ii-4*t   tt»  tht»  juriMlii'ti«tn  ot*  the 

.•t.i  ui  e«iijrt*.  tir  t<i  (ho  \i-ii.iii('ii  ul'  tin*  oidinary  or  diiHt^iin  in  their   *>piriiuul 

i*n*. — *    HMi^ll  IN. 

I  haiiiT  *•!  ii  |iriviiti'  (iir|Mir:iliiin  is  iTtii|MT:itiv4>  tintil  it  i-«  iuvt*|it<*«|.     .<«i  i<*  tin* 
•n  ot  A  ( harUT  )H*\"n>l  iti  uri^inal  term.     Hut  it  i«  not  (••..oeiitiid  to  »how  n  fnrmal 
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All  the  otlior  mothods,  tliereforc,  whereby  c*orporationfl  exist,  by  roiuztn 
law,  by  pivscription,  ami  by  act  of  parliuiueiit,  are  of  the  most  part  rviiinifc 
to  this  of  tlie  kin«x'H  lotli'iVimtent,  or  charter  of  incorpoi-utiuii.  The  kin| 
en»atiou  may  be  j>errorine<l  by  tlie  words  ^^creamiis,  erU/imuii,  fundamu^,  ii<"»r] 
ramM,s,"  or  the  like.  Nay,  it  is  held,  that  if  the  kin^^  graiitH  to  a  set  of  men 
^,«,-.  have  (jibltnti  7iurr<iion'(im,  a  *ineix'antilc  meeting  or  aKsenlbh^^y^■  tLis 
.  *    J     alone  sulfieieiit  to  incor]K>nite  and  establish  them  forever.(9; 

The  parliament,  we  obsen'ed,  by  its  abnolute  and  transcendent  autliorii 
may  ])erform  this,  or  any  other  act  whatsoever;  and  actually  did  pi*rtonn  it 
a  fi;ivat  extent,  by  statute  [\\)  Eliz.  c.  r>,  which  incoii)orated  all  huspitaU  ai 
houses  of  correction  iounded  by  charitable  persons,  without  further  irouW 
and  the  same  has  been  d(mc  in  other  cases  of  chariUible  fuuntlutiuns.  B 
otlK?rwise  it  has  not  formerly  been  usual  thus  to  intrench  upon  tlie  prt-mi.'aii 
of  the  crown,  and  the  kin«;  may  prevent  it  when  he  pleases.  And,  in  tLep 
ticular  instances  before  mentioned,  it  was  done,  as  Sir  Kdwunl  Coke  a 
serves, (r)  to  avoid  the  charges  of  incorporation  and  licenses  of  uiorimaiD 
small  benefactions;  which  in  his  days  wei-e  ^rown  .so  great,  that  they  di 
coura^ed  many  men  from  underiakinj|j^  these  pious  and  charitable  works. 

The  king,  it  is  said,  may  grant  to  a  subject  the  power  of  en^ctin;:  ei-rj^-T 
tions,(,s)  though  the  contniry  was  formerly  held  :{t)  that  is,  he  may  pennii  tl 
subject  to  name  the  jiersons  and  p<nvers  of  the  corporation  at  his  ]>U'u>nii':  U 
it  is  really  the  king  that  erects,  and  the  subject  is  but  the  instrunn-ut:  hi 
though  none  but  the  king  can  make  a  corporation,  yet  (jui  facit  jht  n-i^*!**  fx\ 
per  sr.(u)  In  this  manner  the  chancellor  of  the  univei-sity  of  Oxford  ki 
power  by  charter  to  erect  coii^orations;  and  has  actually  often  exerltMJ  it,  ii 
the  erection  of  several  matriculated  companies;  now  subsisting,  of  tnniomii 
subsor\-ient  to  the  students. 

When  a  cor]»oration  is  erected,  a  name  must  bo  given  to  it;  and  ly  tlii 
*4"'")T  ^^^"^^-  *i^<*"*^  ^^  must  sue,  and*  be  sued,  and  do  all  *legal  acts;  tlii'D;!^! 
-'  very  minute  variation  therein  is  not  material.!  t*)  Such  naiui*  i*  ifc" 
very  being  of  its  c(>nstitution;  and,  though  it  is  the  will  of  the  kini:  tLa 
erects  the  corporation,  yet  the  name  is  the  knot  of  its  combination.  wIiIh* 
which  it  could  not  jKM-form  its  corporate  fund  ion  s.(^?r)  The  name  vi  \t 
corporation,  says  Sir  Kdward  Coke,  is  as  a  ])roper  name,  or  name  of  lia]'ti«B 
and  therefon*  when  a  ])rivato  founder  gives  his  college  or  hospital  a  uaw 
he  does  it  oidy  as  a  godfather,  and  by  that  same  name  the  king  liapti»ft  tfc 
incoii>orat  ion.(,/'/ 

(•)  f,'iffl  nlfitii^M  HinnriK  tin-  Pnxriim  n  fratrniity,  ili-rlvisl  <»i  Hro.  Alir.  tit.  Pmr»j.  &3.    Vincr.  Preng.  KSpLH 

from  thi' Vfili  ;ilD:iit,  ti»  {uiy.  Ur.ui^i*  I'Viry  in  «n  )i.tiil  Liit  «'.  ViMr-'nuk.  2  llvn.  VII.  Ub 

^h»n>  tiiwanln  till*  •■x|H-ii<4i-?>  iif  th"  i-i'iumiinily ;  tii)i|  Iii'itoi^  i*j  !<■  I!ip. ."':. 

th«!ir  pliirf  ur  luivtiii;;  i»  In-qunitlv  calliil  'thL>  iiuiUif  ur  ('•  In  \\k\k  VJrl. 

auild-fmll.  "  (■■  i  I iilk  II iNt.  C.  P.  Ihi 

(f;  10  Hi-n.  :v\   1  Kdl.  Ahr.  :)i:;.  ^^  lu  Hi.-|».  •>. 

(•■)'21nit,  T:ri 


aoeeptanee.  It  will  l>e  jin»«<iinied  Irrnn  lapse  of  time  an<l  the  continued  exenw<»f  c« 
iH)nite  powers.  Riiik  rt.  Iticliardson.  1  Greonl.  ^'l.  Ka-^st*!!  m.  McLellun,  14  rick.! 
iiank  of  the  United  States  r*.  Dnndrid^ro,  12  Wheat.  71. — Sii.\R9wood. 

*  As  to  necessity  for  a  nan»»',  si't»  Bar.  Al»r.  i'oin.  Dip.  Franohisef&.  F.  0.  Bao.  Alir.Cnf 
ration.  C.  A  (v)r]>nration  may  liavf*  a  name  only  by  implication  :  05  if  the  kin^  fM 
incorporate  tlic  iiihaliitants  of  Dale  with  power  to  <-hoose  u  ninyor  annuiilly.  thiHi^i 
namo  he  piv4'n.  yet  it  is  a  porul  ror]H^rati(>n  hy  the  name  of  mayor  and  mmmcBilt 
1  Sidk.  IIM.  A  hospital  intriided  to  \h}  laiilt  may  he  incor|)onited  by  its  intondMliMi 
befon^  it  is  erectfil.  lo  <'•».  \vi,  \\y  pre^Tiption  it  may  have  several  liiflTerenl  bmm 
Hard.  r)04.  Lut.  14'.»s.  :i  S.ilk.  H»*2.  pi.  *J.  .^».  hy  charter,  a  eor])oration  may  be  ineorp 
rattHl  \}\  one  name  and  a1terward<  l>y  another,  and  after  the  clianjze  of  the  name  n 
last  ou;!ht  to  he  UM-d.  1  K«ill.  ."iTl*.  I.  .V).  Si  a  ehanjre  of  name  or  new  charter  doe*  V 
merpo  the  ancient  privih'i'rs.  \\\\.  ST.  h.  Kaym.  4.'H».  And  it  retains  the  privile^ii 
|K)ssessi<»ns  it  hail  lM>t«>r<-.  1  I{<ill.  .'iht.  1.  *J.  j  Saund.  X\\\.  But  thcnr  ought  to  fTOfTil 
hy  their  ancient  n:inH>  till  Mich  a  day.  and  <]iow  how  it  was  then  changed,  and  nut  I 
(heir  last  name.  Hard.  *>n4.  Kiit.  l-l'.'s.  I  Sann<l.  'i4o.  n.  2.  A  mitKnomerof  the  eoif 
*ntion  name  in  a  ;:rant  iind'T  tlie  «'or]»>rate  s(*al  i^  iminaterinl.  2  Marsh.  174.  6TaH 
4t>7,  S.  (.\  And  where  in  «>j«>ctMi*-iit  the  demise  wu.<<  laid  to  he  by  the  major,  Acof  tl 
:;^0 
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At>i-r  a  coqHinitioh  is  hci  form<Ml  unil  immcrl.  it  acqiiiroH  many  powers, 
•.  ra|i:i('itii'?(.  ami  iiira|iiu*itii*s,  wliirli  wo  arc  next  to  ooiiHi<U*r.     Some  of 

an*  n<i-i'>sariiy  ami  insrparalily  in<*iiliMit  to  «*vi.*rv*  corporation;  wliicli  in- 
u*.  aH-MNin  as  a  lorponition  iNdiilyiTiM'tnl.  are  tacitly  an nexiMl,  of  (■oiirHi.».(y)* 

T«»  have  prrpi'tual  *iHM-esf»ion.  Tlii?*  is  the  very  emi  of  its  incorporation  : 
lere  cannot  U*  a  siiccr^r^ion  torever  without  an  incorfHiration  ;•  J)  ami  thertv 
all  a^i^ri'i^ate  ciiriM>ratiiMis  have  a  power  nece**sjirily  implied  of  electing 
H'i>  in  the  riMiiii  <it'  Midi  as  ^o  otl'.ui;  '2.  To  sue  or  he  sueil,  implead  or  ht* 
a«Jc*l.  tyrant  or  receive,  hy  its  c<ir(M)rate  name,  and  do  all  other  acts  as 
al  |K*rHons  may.  iS.  To  purchase  lands,  anil  liohi  them,  for  the  InMiutit  of 
^•Ive-*  antl  their  sur<'esM»rs;  which  two  are  conse<juential  to  the  former.* 

havi-  a  ci»mm«Mi  seal.  ];\tr  a  corporation,  heini^  an  invisihle  InmIv,  <'annol 
:i>;  it.*4  intentions  hv  anv  iM'rsonal  act  or  oral  diH<*ourse:  it  then*fon*  actM 
(H';iiv^  only  hy  its  common  stiil.  For,  though  the  particular  niemhers  nmy 
-•••  lin'ir  private  cons«*nt  to  any  acts,  l»v  wonls,  or  ni^^nin^  their  names,  yet 
i<H»«  not  hind  the  ci»rporation  :  it  is  the  fix  in;;  of  the  seal,  and  that  only, 
1  un.ti-*«  the  several  assents  of  the  individuals  whoconipom*  the  community, 

f    l'K.|:o     Uul..  JU.  (•)  1  Hull.  AlT.  514. 

•    I-'  U>  |>  '^1. 

irh  town  <«t'  M.,  and  on  t\u»  trial  it  tunnel  out,  from  th«'  i'hart«T.  (liat  tlie  n»mo  of 
r|-..r*!i..ii  wa-  "tin*  maynr,"  A<\  omittin>;  "of  th«»  Uiroii^di  town"  ••f  M..  i!  was  held 
li."  w.i-  H'l  varianiM*.  it  upfM^urin^  from  the  4-hart«*r  that  M.  wan  ii  lM»riMi>!h  town, 
k  .V.  >- ' ' .  an'l.  in  p'ncrul,  u  variun<'e  of  this  natnn*  in  |<h*adin>!  niUHt  Is*  taken  ad- 
;*•  ..T  Kv   |.l..i  in  aliatfnirnt.     1  H.  ^  W  .W*.     :\  Tamp. 'J'.'.     1  .Snind.  :;4o.  a.     Th«* 

:n  !!<•'  in<!r>iin'-nt  <it' inri»r]H>ration  niu^t  U*  <«iitfici('nt  in  law  u*  niJiki»a  cor|Niratirm. 

K-  i>.  -'.  i'J-^  .;<'••.  T-t:)  tint  tlit*rf  n 1  not  Innuiv  |inN-is«>  w(irdi«:  thcwunUfnndare, 

'■.  A-     ii«'  nt»!  ••!  iii-i»-^*ity  lo  lHMist*«l  in  making  i'«»r|  Mirations.  ilnCo.  lis.)  lint  other 

i->i<i.v.iifiit  aif  Hutfi«'it>nt ;  and  unritMitly  th»'  inhui»i(ant'«  of  a  town  w<*r€*  iiirorfH>- 
nr.*n  tli«<  kin^  t:rant4il   to  them  to  hav«'  >!ildani  infrratoriain.     '2  Ihtnv.  Al*r.  '214. 

••l'..  1.  lo. 
lit'  iv.itj  ;:r.int-  land:*  to  tln»  iii)iahiinnt<*  of  U..  ^/ifT /if-ir*  »ih7  .fi-v^wnr.*  n-ndi-rinp  a 

•r  .»i'\  ::i  h.'  t-'-.u-iiini:  tlK'****  lands.  t)ii»  i>«  a  <-fir|Mirati«»n.  timn^'ii  n«it  t«»  nthiT  par- 
,   I'  i:    :  :h««  k:ti.'  L'r.int<*  lands  (n  th«*  inlialiilants  i*!'  U.,  and  (hfv  li«>not  ini'oriHirutttl 

.■  f.  •  :■  nr  !•••  i.-*»i\id  Iti  tlio  kin^,  thf  ^rant  i-*  v«iit|.     2  !>anv.  Ill4. 
;i<*  k.  n.'  J!  .ittto  t"  til*'  men  ot'  Nlin^ton  t«i  Im*  ili«M-liar>:i*d  of  t<ill,  thi<<  is  a  iz***»i  <i>rjMH 

t«t  ::i.>  ;:ir<  nt.  I  iit  n<»t  to  purrhast*.  &i\    An*!  hy  **]i«*i-ial  wonls  thf  kin:!  may  niuke 
!•■•!  '  •  r]>'>i.it:'>n.  t*T  a  rurfMiration  for  a  •■piM-ial  pnr|Mr>»f.     |il. 
-f  •!»•  •■^'  I  1-  *'\  A  •  h.irl«>r  ar«*  <lonl>tful,  tln*v  inav  Ik- i*xplaiin'*l  l»v  <'»»ntrni|M>ra«#»*ni» 

•r)"t  it...n  mil  U-  «i»n'«!itutt'«l  of  persons  nutnnl  or  iHtUtii-al.    In  To.  2t\  h.    It  may 
111-  •.-.!  ..Ill  ••!  an-'tlitT  i-or|Mirution,  il  Roll.  ilJ.j  if  the  other  )m*  »  i*or|»<%ration  hv 
pr.  -Ti.      I  S:.|.  •2:n. 
I  I-   rp'-r  iti'-n  .i.'iiMVate  may  U»  without  a  h»'a«l.      Bro.  Oorp.  AX     in  {\\  .'U>,  b.— 

' --riHinri'tn  li.i^  no  |»«i\Tfr  r.Xf»«»pt  what  is  t!ivt>n  )»y  its  i-)iart«*r.  •Mther  i'Xj*r«*s.«ly  or 

I  i'lLt.i'i  t>>  i>  t-M-!'  ii«-f  aii'l  purpo^fs.  It  can  act  only  in  tho  manner  pr>-<»eri)H*4l 
'  a-  t  ••:  i!:i  ■•rp«HMii«»n  wliirli  itivcs  it  cxistcrn'o.  It  is  tin*  m«*re  rriMMirf  i»f  the  law, 
■  r.". •■-  .ill  .r-  p.i\\iT*  thtTt-imni.  Ht*ad  r.«.  Thi*  l*roviil#*nc«*  Ins.  <\>.,  i*  Oroieh.  127. 
i->r.i!."ii  •  III  ni  ik*-  '"iit-ii  i-iiMtracts  only  a-*  ar«'  alKiw«il  liy  the  art  of  in<i»r]i«»ratii>n. 
T  I'.  «i.  ■'!.'<■%•«  u.  ♦'•  WIhmi.  ."»'.'7.  Tin*  *'Xerri«.»»  of  till*  (-or|Mtratt'  franiln-**,  lH*in>! 
i.\>  ••;  iiid;\  .'lii.il  ri;r)jt«.  i-:iiinoi  lie  fxtt-ndeil  It<'\t>nd  tii«*  letter  an<t  «pint  **f  th«* 
in-'*!  p"r.i?:«'ii.      I-'ity  •  ».  'I'li**  I.«***e»' o|  Knowl«»i.  4  I't-ii-rs.  lii.**.     \  •■••iitnu't  made 

i  I  ••: p'lT.iii'iii  f'lf  !)ii*  l".in  of  nion«'v.  a**  i^i*ll  as  the  siN'urity  takt'n  on  t'n*  loan.  i» 
if  li,..  |-i.\fr  i-»  lo.iii  ni'iii«*\  Im'  n<>i  expressly  irivt-n  i»r  neic^sirily  in-'.-i-nt  t«»  tlie 
■•  tf;\'-n  t'»  tli«'  I  or|N»r.ititin  liy  it-»  »hai1iT.     Beach  i-.».  Fulton  Kink.   I  Wi-U'l.  -^T.i. 

|-»r»ti-in  i  t«m!«-1  t n-trui-t  a  riKiil  has  tli«>  |Hiwi»r  to  Uirrow  mon«-y.  a-i  <«nf  of  the 

^i  tiii-.tn-*  net  t-«».ir\  and  pro|M»r  t*i  carry  into  ♦•ifect  its  ^|Mt■itllNl  |Mi»i*rt.  1*ni«>ii 
»#.  .I.iioir*.  I'l  Ilutnph.  M'l.  Unrr  r».  I'hu-nix  ^il.e*-  <*«i..  II  Kirl».  Ii.'»>.  .\  i-orporalion 
itiiil  it«i'!f  of  1(1  w.mt  '»f  authority  to  make  tin*  ciintract  iiou;!ht  to  |h*  fnt'on'«*<l 
•c  It.  tli«iUi!h  it  liii'«  n-i  t'ivtsl  and  eiijnv*Hi  tlit»  con4idcrutii>n  on  wliich  it  w.ks  made. 

II  To.  IV  nki*ko  4'.i..  I  Maryland  l-h/lVn'..  ;:'.)2.~>Sh %K«woi)ii. 

1  ri*r|'«*ratiiin.-<  nni'«t  have  a  lici^nso  from  the  kin>r  to  «»nablo  them  to  pun'lia^e  and 

juiiU  iu  luortmmn.    Cu.  Lilt.  2.    7  A  tf  W.  3,  e.  ^t7. — CuaisTiAM. 

Ml 
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and  makes  one  joint  nsscnt  of  the  whole.C^)'  5.  To  make  by-laws  or  priviti 
♦  JTi  statutes  for  the  better  *povernmcnt  of  the  corporation;  whivh  an 
'  -J  binding  upon  themselves,  unle88  contrary  to  the  laws  of  the  land,  aol 
then  they  are  void.**  This  is  also  included  by  law  in  the  very  act  of  incornv 
nition  :(c')  for,  as  natiu'al  reason  is  ^ven  to  the  natural  body  for  the  ^remmg 
it,  so  by-laws  or  statutes  are  a  sort  of  political  reason  to  govern  the  boijy  politiCL 
And  this  ri*^ht  of  making  by-laws  for  their  own  ^vemment,  not  contrairtt 
the  law  of  the  land,  was  allowed  by  the  law  of  the  twelve  tahlea  at  Kome^^ 
But  no  trailing  com])any  is  with  us  allowed  to  make  by-laws  which  may  aAwC 
the  king's  ])rer()gative,  or  the  common  profit  of  the  {icople,  under  penalty  of 
40/.,  unless  they  be  a])pr(>ved  by  the  chancellor,  treasurer,  and  chief  justices,  or 
the  judges  of  assize  in  their  circuits;  and,  even  though  they  be  so  approved, 
Htill,  if  contrary  to  law,  they  are  void.(e)  These  five  powers  are  inM-paraUy 
incident  to  every  coq}oration,  at  least  to  every  corporation  aggregate;  for  twf 
of  them,  though  they  may  be  practised,  yet  are  very  unnecessary  to  a  corp(»' 
ration  sole^  viz.  to  have  a  coi7)orato  seal  to  testify  his  sole  assent^  and  to  mikM 
statutes  for  the  regulation  of  his  own  conduct- 
There  are  also  certain  pnvileges  and  disabilities  that  attend  an  aggregate  con 
poration.and  are  not  ap])licablc  to  such  as  are  sole;  the  reason  of  them  cminj;, 
and  of  course  the  law.     It  must  always  appear  by  attorney,*  for  it  cannot  ip 

(»)  Dar.  44, 48.  {*\  Svt'ilen  Upem  quam  njlnif,  dmm  m  9mM  •*  gmUm  t^ 

(•;  Hob.  211.  eorrump  ffi/,  «t7«i'  /« ruHtA. 

(•)  Sut  IV  lien.  VI r.  c.  7.   11  Ktp.  bL 

'  The  doctrine  laid  down  in  the  text  is  now  repudiated  everywhere  in  the  TbM 
States,  if  not  in  England,  ('orporation:*,  through  their  ofiicerB  and  agents  may  donM 
acts  and  make  valid  coiitraotH  within  the  itcope  of  the  corfK>rate  powers,  either  onlorii 
writing,  without  noal ;  and.  inde(M|,  contracts  may  lie  implied  us  against  corporatioiisiHl 
art  they  may  bo  against  in<lividuals.  *'  The  technical  doctrine,"  says  Judge  Story.  **tkl 
a  cor])oruiion  could  not  contract,  except  under  itn  neal,  or,  in  other  words,  could  not  naht 
a  promine,  if  it  ever  had  hfon  fully  sottlfHl.  must  have  been  productive  of  great  mifcUA 
Indf^tl,  HK  soon  as  the  cloctrine  was  establislic<l  that  itfl  regularly  appointed  agnil  codd 
contract  in  its  name  witliout  seal,  it  was  inii>ossible  to  support  it;  for  othenriM  tki 
party  who  trusted  such  contract  would  >)e  witliout  remedy  against  the  eorporatioB.  Afr 
oordingly,  it  would  seem  to  ho  a  sound  rule  of  law,  that  wherever  a  corporation  isi 
within  tiic  scojie  of  the  lc;.ntiniate  pur]ioses  of  its  institution,  all  parol  contractt 
by  its  authorized  agents  arc  rxprcvi  promises  of  the  cor]>oration,  and  all  benefits 


at  their  request  rais**  impfotf  j)romises,  for  the  enforcement  of  which  an  action  may 

ihiarx.  Patterson's  Administrators,  7  Cranch,  306.  The  reaKm  Mn 


lie."    RmkofColumh 

for  the  old  notion  was.  tliat.  a  cor|>oration  being  incorporeal,  and  consequently  ineqpiUi 
of  speaking,  it  was  ini]>ossibIe  that  it  should  enter  into  a  imtoX  contracts  'Bat, Mi 
refli'i^tion,  this  reason  has  been  thought  insufficient;  for,  if  purvued  to  its  fliIlezMiil| 
wouhl  prove  that  a  corjioration  (*ould  not  act  at  all.  It  has  no  band  to  aflbt 
must  therefore  employ  an  agent  for  the  purpose.  But  this  agent  muat 
authority  previous  to  liis  affixing  the  seal.  It  is  necessary,  therefore,  thatti 
should  have  the  power  to  a(*t  witliout  seal,  so  far  as  resi)ects  theappointmeat  of  apOTM 
to  affix  the  seal.  Now.  if  it  can  appoint  an  agent  without  seal  for  one  purpoM.  tMtii 
no  reason  why  it  may  not  for  another.  Turnpike  Co.  r*.  Rutter,  4  S.  ft  iL  Iql  Hi 
n«.  Lycoming  Ins.  Co.,  5  Rurr.  IVMh  It  is  true  that  a  corporation,  being  an  fiif  j^^w, 
inherent  pfiwer  to  act.  or  indee<l  any  jK>wer  at  all  beyond  what  is  nrrrnnsry  to  acea 
the  end  of  its  l)fMng :  hut  it  is  also  true  that  within  the  scope  of  its  legitimale  ftiBdioiiit 
may  act  as  a  natural  per*<nn  might.  In  defining  its  powers,  it  would  be  impiaetii 
enumcRkte  tlicm  spcrifically  or  to  do  more  than  circumscribe  the  field  of  ili 
leaving  it  to  exercise  m11  those  (hat  are  incidental  and  ne«H'ssaiy  to  the  _ 
creation.     C-umlterland  Valley  H.  H.  <*o.  tvt.  Raah.  9  Watts,  400.— Shakswoobi. 

'  Where  the  power  of  making  hy-laws  is  in  the  body  at  large,  they  maj  dclcpitt  i 
right  to  a  select  Itody,  wlio  tlni^  heconie  the  representative  of  the  whole  oonummisy. 
V9,  Sf>encer,  hd.  Mansfield.  :\  Uurr,  ls:{7. — Christian. 

•  It  ought  to  acknnwl«Hl;:e  a  ih^ed.  or  levy  a  line  by  attorney.    1  Leo.  184.    It 

a  lease  and  seal  it,  and  altcrwanls  make  a  letter  of  attornev  to  enter  and  iL 

lease.    2  Ix^o.  *M.    1  Loo.  ;*iO.     If  it  makes  an  attorney  to  coilecl        rents  and  ii< 
if  it  would  avoid  a  1im*<«^  for  n on-pay ni(>nt  afterwartls.  it  ought  to      ike  Ml 


enter  tie  nnw.    Skin.  4l:i.     A  corporation  may  acknowledge  a  deed  v  fatoajoteiiA 
chapter-house  without  an  attorney,  (Moore.  r>76,)  or  put  the  com  Mai  taadll4H 

S4  it  mav,  with  its  he:id,  give  a  pcrsouul  command  without  at  ,    Onk  A|^J 

m 
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III.  lK*iri;r.  a-*  Sir  Ivlwanl  Cokt*  Hixyr^J  f  \  invinihlo,  un«l  oxistinjj  only 
lit  htkI  (■oii««i(lrr:iti<>n  rit'law.**'     It  can  nt'itlicr  maintain.  m>r  Ik*  niado 


^1 

f  NurtiTini:  a   "iraittirrt  or  fclnn's  punishment,  lor  it   is  not     r«i'<7 

jK>ral  i)«*naltii-'*,  nor  to  attain«liT.  t'oiicitiin*.  or  oi»rrii|ition  of  *-  * 
!inni>t  Ik*  oxcfiiior  or  atlmini'^trator,  or  prrtorni  any  iH*r>onaI  duticH; 
it  take  an  oath  tor  the  ihie  execution  ot'  the  oHice.  It  cannot  )>o 
nis  to  the  iiM-  ot*  another;(y)  tor  hiicIi  kin<l  of  contidence  is  toivi^n 
t'  it**  in^titiitinii.'-  Neither  can  it  he  eonmiittvii  to  prison  ;(A')  ior.  itn 
intr  i<h*al.  no  man  can  apprehend  «)r  arrest  it.  Ami  theret'ons  alNf>,  it 
ithiwf'l ;  l'«»r  ontlawrv  always  suppose*«a  pre<'e«Ient  ri;^ht  (»f  arresting, 
tM'ii  <h>ti*at«Ml  hy  the  partii-s  ahseondiiii;,  an<i  tliat  also  a  eorporution 
tor  which  n-a-on**  tin*  pro<'«*e<Iin;^H  to  eom|K'l  a  eorporution  to  apiH>ur 
hy  attorney  an-  always  hy  distress  on  tlieir  lands  an<l  ^mmIs.//) 
a  ciirpi»rati«>ii  he  rxcninmiinieated  :  tor  it  han  no  h<»ii1,  an  is  pwely 
Sir  Kdwanl  ('(»kc:f//i .  an<l  therefore  also  it  is  not  liahh*  to  )»o  Rum- 
the  e4*<'h"*ia'«tirai  cmirts  ii|H»n  any  ae<*oiint ;  for  those  eourts  aet  only 
t//«'r,  and  tlieir  sentences  ran  only  l»e  enfon'e«|  hy  spiritual  eensuri'M : 
ion  whi4-h.  cairieii  to  its  full  extent,  would  ahme  dem<instrati*  the 
I  if  tlie-e  euiirt-^  interferiniT  in  any  tem]HiraI  ri^^lits  whatsm'ver. 
*  iiN'i  (it her  inciilcnt*<  and  ]Miwers  which  heh»n>^  to  some  sort  of  <*or- 
nd  n(»t  t'>  other-i.  An  atri;r<ei;ate  eorfMiration  may  take  ^xkIs  and 
the  henetit  iif  I heijiM-lven  and  thoir  siieeessors,  luit  a  solo  c<»rpomtion 
ffir  hueh  nmvahle  pr<>p«>rty  is  liahle  to  he  h>st  orenihezzie<l,und  would 

(/-  Kn>.  Atr.  Of.  F.„fm.  at.  mjv.  4«>.    lUom  k4  r««.  347. 

t:.  f^.r.-t  'm.  *■*".  -•    IMm».|   .V> 

*    Ifm.  Al>r.  f%t.  tWiMtr^iti'm^  II.    OmtUtwr^.  74. 
iV.     -I.t,.  tl  .f.  '  '   f*i-  nii«'-)ii\-  Mr  ■••  l'«l5t|i   "._•. 

•1'  •■'.■'      /      i.   -.  I 


•  Any  Tt.itur  il  j"T^i»ii  may  *n'  tin*  atti»rni-y.  thdU^h  he  Ik*  n  nioiiilHT  <■!' the 
ti«»ii       l'n».  <  ''Ti..  I.     I  "iiiTTV. 

|wir.tT:i.ii  Mj  i\  .iiknM\vl.«li:i-  a  i!«»<Ht  U>fnre  n  jtiii^i^  in  the  ehArt<'r-hnime  with- 
ip\.  M>"Vf.  tiT«» :  l»nt  -•■i*  I  I.t-^m.  l**l.i  or.  \%ith  its  httMi.  ^rive  fHTiMinid 
M\\\.  1  l''T.  .I*:  to  eoiiiMinii'l  a  )»:iilitl'  to  make  ift  di**tre*c«,  (Siilk.  I'.'l.i  but 
!.'r  iini'liiiiiii  l'ro|v»*n.  'J  < 'ro.  llo,  Aiid  the  iittoriicy  may  In*  a  mi'mtnT  of 
•  •II.  ill".  <'<'r.  \.  And  a  i'iir|>«ir:itiMti  may  do  iiny  net  iifHin  reeonl  witlii»iil 
II  -fil;  t'-^r  tlf\  :iri'  t">(op|N'<i  troin  >;iyiii^  it  i.4  not  their  aet.     1  And.  •.'{. 

"II*  an-  liiM"  ill  tin-  :tetion<  of  tr«*-p;i«»!«.  tr<»vor,  en;***,  for  tort*  eoinniiind4*<l 

\\  rip  111:  ai"!  iIm-  aits  ot'  thfir  aLr>'iit-  an'  e«in**i<lered  as  th«*ira«*t4.  Haw- 
i]i^.:it  <".,  .  ■_'  W.ii.(.  l.'i'J.  Mi-<'r.M.lv  ••.*.  <tiiardian'«.  l*  S.  Jc  H.  *.»4.  KneivM  r.t. 
ill  llmW.  \  W;i».l,.  «*.<*.  liMi.  A  eitr|w»ration  \^  liabh*  for  an  injtirv  raufMni  \\\ 
nil.  •.\.*-  iMfli  I  ^I'tnilar  i-irriim<.tani-«-<*.  an  imlivithial  would  In*  liahle. 
i:lr-...|  "i  I'li'i.  7'.'.  \V.ii-i»M  •■'.  l^^iiiM-tt.  Ill  IVirl*.  l'**i.  .\  ]«iililie  inunii-i|iul 
Ilk.-  ;!.■■  «  :t\  'A   S^-w    York,  i-*  n'^|M»n-ilile  t'nr  injiirie*  rrsiiltini!  frmii  the 

|M>r-ii!i«  ••Tiipl^»\  •  'i  \'\  \\^  ottii'iT*  ill  repairing  the  puMie  *«*wers.    Lloy«l  ••€.  Tht» 

I'll.    ■'• '.      \\  '--  ■       ^I.!'h-'•n.  I  <'art«T.  ->1.      .\ii  iii-titin  tor  malii'iiMi*  prosi^ 

-r.  f.il--  im|«r>on:iii  nr.  ora>ioaiiit  and  l»alli»ry.  eannoi  U*  tnaintaiii'il  airaitiot 

>••;'  ii.M>t  !••-  i>i>»ii'lii  a<;aiii*>t  ihi>  nn'ml'tT'*  iinplie.iti'*!  in  their  individual 

iild-  r  .  Til'"  Uiiik.  17  .NIi--oiiri.  '1\.\.  -Sii  \k<wimi|i. 

i:;^!i  •our-!  * ./••■!  ••!  laiel  in  tin«*t  for  j»iir|N.Hi.».  forei)«n  to  it!«  in-itittition. 

!  irtwt  il,  •»  .I.»iiu-.  VZ'l.  'rrii^i.M'^  ■  ..  I'«'a<.li'«'.  I'l  N.  Haiiip.  ^117.  A  eorfNiration 
{  hi>;.|  ].r.ip«  IT',  in  t:ii^t  in  lh«*  -aiu"  inaniPT  and  to  the  same  «'Xtfnt  that  a 
11  !ii:iv  •!••.     li  ill"'  tni-t  U'  r(*)>ii;:nant  to.  nr  iin'ou'iixtent  with,  the  pro|N>r 

!»:•  il    tif  f»r].-i.i:!oii   \\.i'«  er"at»"d.  il  may  not  \h*  eoin|M^lh*4l  t«»  extM-nte   it. 

if  ••tli<'i-\%  >-•■  iin'-\i-i'piionalit*'»  will  not  he  vojil.  an«l  ."i  t*oiirt  of  f<|iiity  will 
T  trii-t«*i-  t<>  fulfill-'-  aii«l  prot«'rt  the  olijtM'i'*  of  the  tru<»t.  Neither  i*  thrrtf 
ihji'iti'iii.  in  {"tiiii  ••!  \\\\\.  t**  a  e<)r|Niration  taking  prft)M*rty  iiih>ii  a  trii«t  not 
ti  th«'  .><'iipi'  'it  rhf  <liriM-t  pur|ioo**«  of  it**  in*(titutiou.  hut  collateral  to  lht*iii. 
latlelphia,  '1  Howard,  S.  <\  l.T.— «Su%R>H«iub. 

SS3 
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raise  a  nuillitu<lc  of  diaputos  between  the  Rucccssor  and  executor,  which  the  bw 
is  careful  lo  avoid."  In  eeclesiastieal  and  eleemosynary  foundations,  the  king  or 
the  founder  may  ^ivc  tlioni  rulcH,  hiws,  Htatutos,  and  ordinances,  which  thev  are 
♦i-^  1  '^"*"*'*1  ^^^  observe :  but  cor])f»ration»  merely  *lay,  constituted  for  civil  po^ 
J  )M)Si*s,  are  subject  to  no  particular  ntatutes ;"  Init  to  the  common  law^aad 
to  their  own  l>y-law»,  not  contrary  to  the  laws  of  the  ivalm.(o)  Agj^^^te  cor 
poraiions  also,  that  have  by  their  constitutions  a  head,  as  a  dean,  warden, nut^ter, 
or  tlie  like,  cannot  <lo  any  acts  during  the  vacancy  of  the  headship,  except  onlj 
appointini;:  another:  neither  are  they  then  capal>lo  of  receiving  a  grant:  for 
buch  corponilion  ia  incomj)lete  without  a  head.(/))  But  there  may  be  a  cor- 
poration a<r£:»*cgiite  constituted  without  a  head  :(9)  as  the  collegiate  church  of 
Southwell,  in  Nottinghamshire,  which  consists  only  of  prebendaries ;  and  tlie 
governors  of  the  cbarter-liouse,  London,  who  have  no  president  or  eaperior,  hit 
arc  all  of  equal  authority.  In  aggregate  corporations,  also,  the  act  of  the  major 
part  is  esteemed  the  act  of  the  whole.(r)  By  tlic  civil  law  this  major  part  mM 
have  consisted  of  two-thinls  of  the  whole,  else  no  act  conld  be  pertbrmedsi) 
which  ]>erhaps  may  be  one  reason  why  they  required  three  at  leaat  to  makei 
corporation.  But  with  us  iniy  majority  is  sutficient  to  determine  the  act  of  tbr 
whole  body.  And  whereas,  notwithstanding  the  law  stood  thus,  some  fomdai 
of  corponiti(ms  had  made  statutes  in  derogation  of  the  common  law,  makng 
ver}'  frequently  the  unanimous  assent  of  the  society  to  be  necessary  to  any  e» 
porate  act,  which  king  Henry  YIII.  found  to  be  a  great  obstmction  to  hispid 
jected  scheme  of  obtaininga  suiTcnder  of  the  lands  of  ecclesiastical  corporatioB^ 
it  was  therefore  enacted  by  statute  8:-i  }Tcn.  VIJI.  c.  27,  that  all  private  statstcf 
shall  be  utterly  void,  whei'el»y  any  grant  or  election,  made  by  the  head,  with  thi 
concinTence  of  the  major  part  of  the  body,  is  liable  to  be  obstructed  by  any  ok 
or  more,  being  the  minority;  but  this  statute  extends  not  to  aDV  ne^tireor 
iiecessaiy  voice,  given  by  the  founder  to  the  head  of  any  such  society." 

(«■  Tiunl  Kiiyiii.  R.  (',  Rm.  Al>r.  fil.  Ojfpontiam,  31,  3A. 

(P)  Cn.  Litt.  JVl,  -JM.  (•)  i/.  3, 4, 8. 

(fl  10  Rr|i.  3U. 


"  Mr.  Ilar^rrav**  considers  the  jewels  of  the  crown  rather  as*  heir-looms  than  an  i 


of  clmttrls  jjassiiio;  in  succession  in  a  8ole  corj>oration.     CV>.  Litt.  9,  n.  1. — CBBitTiiv. 

**  Their  cli.'irttM's  or  iniinemorial  usap^s,  whicli  are  ec 


usap^s,  whicli  are  equivalent  to  the 
of  a  charter,  arc  in  fact  their  statutes. — Ciiittt. 

*^This  act  clearly  vacuteH  all  private  Btatuti^.  both  prior  and  subsequent  to  iti 
which  re«juire  the  concurrence  of  more  than  a  mi^jority  to  give  validity  to  any  tmtv 
election.  The  learned  jud;;e  is  of  opinion,  that  it  has  not  aiTectcd  the  negative  giTMlf 
the  statutes  to  the  head  of  any  society ;  but  I  am  incIiniMl  to  think  thin  opinioB  BUjli 
qucHtiontMl :  especially  in  cases  where,  in  the  first  in>tance,  he  gives  hiA  vote  with  Ikl 
nieinViers  of  the  society.  It  is  the  usual  language  of  college  ptatutoi*  to  direct  that  BMJ 
acts  sltall  l»e  done  l)y  <fardinnus  rt  m(ijf*r  jtar^  furiorttm,  or  maqiitfrr^  or  prrpomNs  ti  wiajtrw^i; 
and  it  has  been  determined  by  the  court  of  King's  IVnch,  (Cowp.  377,)  and  by  the  — '"^ 


of  Clarehall,  Cambridge,  and  also  by  the  visitors  of  Dublin  College,  that  this  ezMHNi 
does  not  C4infer  ui>on  the  wnnlen,  master,  or  provost,  any  negative;  but  that  hit  flit 
must  bo  counted  with  the  rest,  and  that  he  is  concluded  by  a  mi\{ority  of  TOtes  ■flurt 
him. 

In  1  Strange,  r>4,  the  court  of  King*s  Bench  declared  that  in  the  caiie  of  the  ci^flf 
liondon  the  mayor  and  common  council  have  power  to  do  acts,  and  yet  the  aciofthi 
majority  of  the  common  council  is  gotxl.  though  the  mayor  disAents. 

Majnrpnrx.  or  more  than  one-half,  must  be  present  to  make  a  corporate  meeting:  Av 
are  th«'n  dividiMl  into  two  parts,  prt»sent  and  absent. — Cukistiax. 

Where  thi'  illre<t()rs  of  a  corjioration  have  fiower  to  bind  it  by  their 
m:^jorily  of  tin*  clirectors  may  <lc>  it.     Cram  vs.  Bangor  House,  3  Fain.  354.     In 
tiouf*  uggre;;Mt«\  the  princijile  of  election  is  a  majority,  and  not  a  plurality,  _ 
wise  sj»e<-iti*-il.    Tlie  State  ?•.>».  Wilmington,  3  ITarring.  204.     Members  of  a 
cannni  vote  )>y  ]>ro\y,  unless  they  are  em]>owered  80  to  do  by  the  act  of  ii 
Vhilips  rx.  Wi<kliam,  I  Taige.  Ti^JO. 

To  render  valid  the  vote  of  a  private  corporation,  the  meeting  at  which  it  WMBMrf 
must  have  been  called  in  the  moih'  prescrii)ed  by  the  charter  or  the  by-lawv,  or,  if  AM 
be  no  mode  so  ]»rescribed.  bv  jiersonal  notice  to  the  memben.     Stowtt  Wiie»7 
1M4.    Wiggins  va.  The  ChurcJi.  S  Mete.  301.    8o  when  a  charter,  or  othar 
lively  requires  that  a  certain  number  of  |)er8ons  shall  bo  present  at  thi 
394 
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»re  ohtiorvofl.  ihut  it  was  incident  to  evciy  corporation  to  have  a  ca- 

|iun.*haBH*  lundH  ibr  theinHelvcs  and  ^suceessora:  and  this  is     r*47Q 

:ruo  at  the  eoninitm  hiw.(/;     Hut  they  are  excepted  out  of  the     ^ 

wilU :( II)  iM>  tliut  no  dovim)  oi*  lauda  to  a  corporation  by  will  is  good, 

cliuritahle  uhch,  hy  statute  43  h^iz.  c  ^;(t^;  which  exception  is  again 

rrowM  hy  the  Htatute  t^lien.  fl.  c.  3(i.     And  also,  bv  a  jip'eat  varietv 

i,(x;  their  privilege  even  of  purchasing  from  any  living  grantor  is 

dgisi :  HO  tliat  now  a  i*ori)oration,  either  ecciesiastical  or  lay,  must 

nso  fn>m  the  king  to  pun'liurte,(y;  iM^foro  tlu^*  <'an  exert  that  capacity 

•stvd  in  thoiu  hv  the  (*(»mnion  law :  nor  is  even  this  in  all  cases  sumcient. 

uliSH  art>  genen&lly  (*alloil  the  Htatutes  of  inftrtmain;  all  purchases  made 

kte  iHMliort  ht*iug  sjiiil  to  lur  pun'hasi's  in  mortnuiin,  in  moriua  manu:  for 

.  ijX  whieh  appellation  Sir  K<lward  Cok:e(J)  offers  man}'  conjectures; 

s  one  which  mm'uh  nif>re  pnibublc  than  any  that  ho  has  given  us;  viz. 

purehaseH  U-ing  usually  made  bv  ecck^siastical  bodies,  the  mem  Iters 

being  profet»HiNl)  wi*re  rtM'koneil  Jca^i  persons  in  law,  land  therefore 

them  might  with  great  propriirtv  be  said  to  be  held  in  moriua  manu. 

efer  the  mon*  purtieulur  exp<jsLtton  of  these  statutes  of  mortmain  till 

took  i}^  those  commentaries,  when  wv  shall  consider  the  nature  and 

estates;  an<l  also  the  ex]H>sitL(.M)  of  thosi*  disuhling  statutes  of  queen 

which  restniin  hpiritual  and  eleemosynary  coqiorations  iVom  aliening 

as  they  are  at  present  in  legal  possession  of:  only  mentioning  them 

?e,  for  the  sake  i^  regularity,  as  statutable  incapacities  incident  and 

corponitioiis. 

eral  dutitii  of  all  bodies  politic,  cons idenM I  in  their  corporate  capacity, 
those  <»f  natural  ]iersoifes,  lie  ^nMluced  to  this  single  one,  tliat     r«fOA 
up  to  the  end  or  design,  whatever  it  lie,  for  which  they  were    ^ 
their  f«iunder. 

nM'eed  th«'reftnv  next  to  inquin*,  how  these  coqMirations  may  Ik» 
iir  <'orp(»ratii>ns.  Ih'iul;  compoxfd  f>|'  individuals,  sulnect  to  human 
V  liahle,  :i*4  w^ell  as  (H'ivate  pei>ons.  to  deviate  from  the  end  of  their 
Ai^l  tor  tliut  rea>on  the  law  ha>  provided  pn>|HT  persons  to  visit, 
o,  and  correct  all  inv^ularitR'S  that  ariso  in  such  coqHirations,  either 
^rei^ate.  ami  whether  crriesiastical.  civil,  or  eleeniosvnar>'.  With 
ill  e>(-fli-**ia'Htiral  cor]H»rationi.  the  onlitmry  is  their  visitor,  m>  cons ti- 
he  c:iii«iu  law.  and  tivm  tlientv  «lerived  to  us.  The  )io]H'r  ibmierly. 
Lht*  kin:;,  an  su)irente  ordinary,  is  the  visitor  of  the  archbishop  or 
an:  the  nietropulitun  \\v^  tlie  clian^e  and  e<ii*n-ion  of  all  his  suffragan 
fe«l  the  M*«h<>ps  in  tlM'ir  si'ver.il  di^Kvses  an'  in  ecclesiaHtical  matters 
*s  of  all  ih'ans  anil  chaiitcrs.  of  all  parsons  and  vicars,  and  of  all 
tual  cwqmratioiis.  With  n*spii*t  to  all  lay  corpora tiims,  the  founder, 
»>r  a-isii:!!**,  an*  the  visitors,  whether  the  foundation  be  civil  or 
\xvy\  for  in  u  lay  iiH'oqioratiou  tlK*  onlinary  iRMtlu^r  can  nor  ought  to 

it  is  i:«-ne rally  said,  that  civil  «i»r|»oratiiHis  an*  subject  to  no  visita- 
ik«'rt-iy  t«»  the  roiumnn  law  i^i  the  land:  and  this  shall  he  pres«*ntly 
Hut  tirst.  as  K  luive  kiitl  it  iii»wu  as  a  rule  that  the  founder,  his 
•i<^ii;n'«.  are  the  viMt(»rs  of  all  lay  coqH»r:i(ii»ns.  let  us  inquin*  what  i** 
the  f  'Hh'itr.  '\\w  ft  Minder  i»f  all  coq**  nil t  ions,  in  the  strictest  and 
nH«>,  U  the  kin:;  alone.  t'lH*  he  only  can  iuc«ir|H»nite  a  S4H-iety;  and  in 
[H*rati<>n*«,  ^\\r\\  a-«  a  niavor  aicl  eMiniii<<naltv.  iVc.,  where  then*  an'  no 
♦  or  end«*\viu«'nls  ijiven  to  the  Im»i1v.  there  is  no  other  founder  but 

Ui»l«.  uiil«««  t  ;i  •|B<IU  lirivUriir  fi<«»  th^  rni|K>n»r    Orf- 
II   r  A.  it'inf^.  •!  nu'im.ij*  i-i  I  I  ftr\*tiftt*u  Mmhttxrum  *•',  ■\jrt^  iiUtU'm 

I    ffff  ft  -n  f*»tr,  *iu*Hum  mum  eM.    Ci^  t^  wi,  *<. 
M  nif.T,  9  Ht-n   III    r   'VV.ftiM;f«i  1!    -•   .T*i.  .•    I   Iii»|    i 

{  U«.  ft  riir|tf>niii  in  w»b  iii#ap«l4r  i^f  lakiii^  *■  I"  It*  p.  Ul. 


Iif*  M't  i*  not  viiIhI.  tlKSifch  it  \m»  Im^hmu  while  all  an*  pn^flout.  if  one  r^f  the 

•ft,  ihMUgU  virviifSt'ull>.  bi't'oru  it  i*>  cifnsuminated.  Cx  |MUttf  lUi^rn.  7  tViw«*D. 

•wuuo. 
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tho  king;  but  in  eleemosynary  foandations,  Bach  as  colleges  and  hoinpiuls, 
where  there  is  an  endowment  of  lands,  the  law  distingaishes,  and  make*  two 
«4K1 1  ^P^^^^^  ^^  '^'foundation ;  the  one  fundatio  incipiens^  or  the  inoorporatioB, 
•I  in  which  sense  the  king  is  tho  general  founder  of  all  colleges  and  ho^ 
pitAls;  tlie  other  fundatio  perficiens^  or  the  dotation  of  it,  in  which  sense  the  finl 
gill  of  the  revenues  is  the  foundation;  and  he  who  gives  them  is  in  law  tbi 
founder:  and  it  is  in  this  last  sense  that  we  generally  call  a  man  the  foBBucr 
of  a  college  or  hospital.(^)  But  hero  the  kins  has  his  prerogative:  for,  if  thi 
king  and  a  private  man  join  in  endowing  an  eleemosynary  foundation,  the  kiag 
alone  shall  be  the  founder  of  it.  Ana,  in  general,  the  king  being  the  lols 
founder  of  all  civil  corporations,  and  the  endower  the  perficicnt  founder  of  ill 
eleemosynary  ones,  the  right  of  visitation  of  the  former  resulta,  according  It 
the  rule  laid  down,  to  the  king;  and  of  the  latter  to  tho  patron  or  endowrr. 

The  king  being  thus  constituted  by  law  visitor  of  all  civil  corporationa,  thi 
law  has  also  appointed  the  place  wherein  he  shall  exercise  this  lurudictios: 
which  is  the  court  of  King's  Bench;  where,  and  where  only,  all  misbehaviosn 
of  this  kind  of  corporations  arc  inquired  into  and  redressed,  and  all  their  ta^ 
trovorsies  decided.    And  this  is  what  I  understand  to  be  the  meaning  of  ov 
lawyers  when  they  say  that  these  civil  corporations  are  liable  to  no  vuitstiss; 
that  is,  that  tho  law  having  by  immemorial  usage  appointed  them  to  be  riiitri 
and  inspected  by  the  king  their  ibunder,  in  his  majesty's  court  of  King's  Bcsc^ 
according  to  tho  rules  of  the  common  law,  they  ought  not  to  be  visited  cli»> 
where,  or  by  any  other  aiithority.((;)   And  this  is  mo  strictly  true,  that  though  tW 
king  by  his  letters-putent  had  subjected  the  college  of  physicians  to  the  viols' 
tion  of  four  very  respectable  persons,  the  loi*d  chancellor,  the  two  chief  juftira^ 
and  the  chief  baron;   though  the  college  had  accepted  this  charter  witk  al 
possible  marks  of  acquiescence,  and  had  acted  under  it  for  near  a  centvr; 
yet  in  1758,  the  authority  of  this  pn)visi(m  coming  in  dispute,  on  an  sppoi 
*48*^1     preferred  to  tliese  HU])posed  ♦visitors,  they  directed  tne  legality  of  A«r 
"■^     own  appointment  to  be  argued;  and,  as  this  college  was  merely  a cirl 
and  not  an  eleemosynarv  foundation,  they  at  length  determined,  upon* seven! 
days'  solemn  debate,  tliat  they  liad  no  jurisdiction  as  visitors;  and  remitted  tW 
appellant,  if  aggrieved,  to  his  regular  remedy  in  his  majestjr's  court  of  Kisg^i 
Bench.  ^   - 

As  to  eleemosynary'  corporations,  by  the  dotation  the  founder  and  hif  hM 
are  of  common  right  the  legal  visitors,  to  see  that  such  property  is  rightif 
employed,  as  might  otiierwiHo  have  descended  to  the  visitor  nimself:  but,  if  tit 
founder  has  a[>pointed  and  assigned  any  other  person  to  be  visitor,  thcu  Ul 
assignee  so  appointed  is  invested  with  all  the  founder's  power,  in  exclaMSflf 
his  heir.  Eleemosynary  cor]>orations  are  chiefly  hospitals,  or  colleges  ii  Ihi 
universities.  These  were  all  of  them  considered,  by  the  popish  clergy,  as  of 
mere  ecclesiastical  jurisdiction:  however,  tho  law  of  the  land  judged  oScruin; 
and,  with  regard  to  hospitals,  it  has  long  been  held,(</)  that  if  tibe  hospital  It 
spiritual,  the  bishop  shall  visit;  but  if  lay,  the  patron.  This  right  of  hj 
patrons  was  indeed  abridged  by  statute  2  lien.  V.  c.  1,  which  ordained,  that 
the  onlinarv  should  visit  all  hospitals  founded  by  subjects;  though  the  kisf't 
right  was  resen'ed  to  visit  by  his  commissioners  such  as  were  of  royal  ftmil^ 
tion.  But  the  subject's  right  was  in  part  restored  by  statute  14  EKadk 
which  diri^cts  tht*  bishop  to  visit  such  hospitals  only  where  no  visitor  ia  a^ 
|)ointe<l  by  the  founders  thereof:  and  all  the  hospitals  founded  by  virtue  of  tk» 


(*)  10  Rop.  .XI.  pnintiHl.    Bat  not  In  the  Uidrt  of 

(«)  This  iMrtUm  \*  |mtIi<*p«  tim  n.>flno<l.  Thf  ONirt  of  Kinfc*«  nit^DtM  nrv  ll»ld«'  to  ha  W¥iiiim4  bj 

B«'nch,  It  iiiMj  W  *,\vX.  fn>iii  it«  »;i-iiir;il   Mti|HTlntrnflriit  rh'HiKht  towiint  one  of  the 

nnthuritjr.  wlM-n-  other  jnri-jlirtium  .iivilrfirt«'iit.  hnn  |»<»wer  puir«T.>* 

U)  rvKulMte  nil  ci»r)>«ir:itiiiiiM  whiin-  no  ^]1l•^i.il  vihitor  U  up-         \*)  Vnir-UHik,  8  Edw.  III.  Si.    B  Aau 


**  And  it  wants,  I  ooiK.'oivo.  another  mark  of  visitatorial  power;  whidi  ia»  the 
of  a  vi»itor  vohititarily  to  rc;riilat<^  and  superintend.    The  court  of  Kinc'a 
A  pro|>erconi])luint  and  aj.ipliratioti.  ran  prevent  and  punish  inii       DO    lenil 
as  in  every  other  ]>art  of  tlioir  jurisiliotion  :  but  it  is  not  the  L 
call  that  port  of  their  authority  a  vi.si tutorial  power. — ChxI8Tia«. 
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Mat  lite  IVJ  Kliz.  <*.  5,  are  in  \}o  vinited  \»y  Huch  |H'r**r>ns  qr  f«hull  l>o  nominntoil  by 
thf  n-.^iM'ctivr  iMiiiiflrrH.  liut  Klill,  it'  the  t'oiiinliT  ajiiMMiitH  iiotMxly,  tlii*  bishop 
ol   ih«*  iltMir^M*  must  vi>it.N'i 

^'•»llt':;rH  in  the  uiiiviTsitit'H  Cwhatcvor  the  coinnion  law  may  now,  or  mi^ht 
fttnnrrly.jmli^tM  wen*  (vrtaiiily  ronsidcHMl  by  thr  pupiHli  <-[iT;iy,  uiuKt  whono 
«lin*<'tion  x\ivy  w«'n\  an  rr#7i.v/ii.v/ »/•///,  or  at  lra>t  a»»  rfrnrttf,  ciirponitionH;  and 
th-'n-r-irr  fhi*  ri:;lit  ot' vi>itation  was  fiaini**<l  by  the  onlinary  of  the  *dio-  r^iyo 
€>■««•  Thi-  i"*  «'vi(ifnt.lic(*aiiH('  in  many  ot'nur  nioMt  ancient  r<»lU*i;<»n,  whore  '■ 
tb«*  T<Mifi<b*r  liad  a  miml  to  Hiibje<-t  them  to  a  visitor  (»t*  his  own  mimination,  h€) 
obt:iint'(i  lor  that  |mr|Hi*ie  a  papal  bull  t(»  exempt  tlieni  t'nun  the  jurisdietion  of 
!h«-  •miinary;  several  of  which  an*  ntill  preserved  in  the  an-hives  of  the  rt»Hpeet- 
ive   !MK'ii'ties.     And   in   some  of  our  eollei^eH.  wh«*n'  no  Hp«-eial  visitor  is  np- 

{»>->nttMi.  the  bishop  of  that  dio<'«*se,  in  which  (>xf'»nl  was  formerly  comprisiHl, 
ja-*  immem«>riallv  exi'n'i**4*d  visitatorial  authc»ritv;"  whii'h  can  be  as<'ribed  to 
n^'thin;^  else  Imt  his  supposeij  title  as  onlinarv  to  vi^it  this,  amon^  other 
r«-r!i-Ha«tical  foundations.  And  it  is  not  im]>ossible  that  the  number  of  eoJle^oH 
in  <  *:imbritlir,..  whirh  an»  visited  by  the  bishop  c>f  Kly,  may  in  pari  be  derive^l 
fpmi  the  same  ori^final.'^ 

Hut  whatever  nii;;ht  l>c  formerly  the  opinion  of  the  ch'riry,  it  \^  now  held  an 
e«t:ihli**hi'(i  eommon  law,  that  <*olle«;<'S  an?  lay  coqwinitions.  thonifh  soinetimeM 
totally  composed  of  e<'<-lesiastical  person**;  and  that  the  riirht  of  visitatifUi  d<H»H 
ii»*l  ar!M»  In  mi  any  principles  of  the  canon  law,  but  <»f  nece^sily  was  createil  by 
tbf  <»»nimon  law.i/)  And  vet  the  |K)wer  and  jurisdiction  of  visitors  in  colle^i»H 
vaf*  \r\\  "^i  mu<-h  in  the  dark  at  efunm(»n  law.  that  the  whole  diM'trine  was  very 
nn-M-tib-d  till  the  tiun«»us  case  of  /Vo7/i;M<fa//  liunj.nj\  In  (hi^  the  main  question 
wa*,  whi'ther  the  sentence  «)f  the  bishop  of  Kxeter,  who,  an  visitor,  had  «leprived 
I»M  fi.r  Bury,  tin*  n*ctor  of  Kxeter  t'olleire,  could  In*  examint**!  and  redn*ssed  by 
th«-  I'tiirt  of  Kintr's  Bench.  And  the  three  puisne  judircs  were  of  opinion,  that 
it  nii:;ht  !•••  n-vii-wed.  for  that  tlie  visit* >r's  jurisdietion  couM  not  exehnb»  the 
«-.i'iiMii»Ti  law;  and  amtrdihi^ly  judirmcnt  was  i^iven  in  tl»at  e<iurt.  Ihit  th« 
luri  «-liii-r  jiiHiicf  ir<»lt  was  <»f  a  contrary  opinion ;  and  ht*ld.  that  by  the  c(»m- 
lU'ii  law  tin-  Mltirr  nf  \isitor  is  to  jud;;*'  aernnlinir  to  the  statute**  of  the  co||es»e, 
and  t<>  f\|H-I  an<l  deprive  u]>on  Just  oeeasiims,  and  to  li<*ar  all  ap)>eals  of  course: 
and  that  trmn  him.  and  him  only,  the  party  i^rieved  ou;;ht  to  have  redn'ss;  the 
frt'indi-r  bavinij  n*poseil  in  him  so  entire  a  rontidence,  that  he  'will  ad-  r»i^i 
m:i>;-T«-r  ju-ti<-e  ini]i:irtially,  that  his  determinations  are  final,  and  ^ 
r\:*Tninahli'  in  no  other  court  whatMifver.  And  upon  this  a  writ  of  ernir 
l^irij  bnitiixht  int(»  the  house  of  lonls.  they  concurn'd  in  Sir  .bdin  Ifolt'n 
opuotin.  atid  n'Vi*r?»eil  the  juili^meiit  of  the  emirt  of  Kinir's  Bi^neh.  T«>  which 
b-A-lin:;  ca<*«'  all  •^iib^'quent  determinations  have  U'cn  cimfonnable.  But  wlieni 
th'-  Visitor  i«*  under  a  temi>«»nirv  disabilitv,  there  tin*  court  of  Kini:*s  Bench  will 
int'-n ••••*••  t«i  pri'Vi'nt  a  defect  <»f  justi<'«'.( /*  >  Also  it  is  said.-i'i  that  if  a  founder  ot 
an  ilffni'-ynary  foundation  a]»points  a  visitor,  and  limits  hi«*  juri*«diction  by 
m!'  -  and  -tafutv*.  if  the  visitor  in  liis  srntcnce  exc»'ed«*  thi»se  rules,  an  actiim 
l:«<i  a^ain^t  hiiu:  but  it  is  i)therwise  where  he  mistakt-s  in  a  tliini;  within  bin 
piwi-r  '• 
•   ;  'iff  :r.  «»■  stn  :••:. 

.'    I^rlh.<«iii     ■  ^>i   ,;  l.illW     VM*'y. 

t    :.'!!.  Mil  4  M.I    Vi^i.     ?hiiv   VS.     Pkino    AtC. 

HiAf    i*.  lh«*  *i>h«'p  of   Lineoln.  fnnn  who?«e  dioi'«»^*»  thiit  lif  Oxford  Wiis  taken. — 

•  *I|BJ«TI  *^. 

•"  in  I  In-  iiri:viT-i*Y  '»f  '*am)»rid^«»  I  nni  inrlin«*<i  to  think  that  tli«»  hi-hnp  of  Wy  ha**  no 
»...•  i!i ••..«!  iiMMi'Tity  fr«»iii  |irfKf*rip(iMii.  hut  that  in  ♦•very  in««tan«*i'  in  wliirh  hf  i*  viniMr 
h'-  :«  A|i-' nr>-«l  l>v  thi*  expr*'^  (hi'Iiimtion  and  *<]H>ri!il  pntvi«iiin  of  tlit*  founder.  He 
«^rf.'.  i!  'ix-iK?  w.k-  fixtxl  n|Min  fn*m  the  difrnity  cif  hi<«  •^tatitin  and  tin*  pr<>\inii(y  of  hi* 
rii«i<i«'iii'-     -'■|im»iii^. 

^  N'»  jhirtjt-ul.ir  f'lrni  «»f  ironl'*  i*  nertNi^ary  f,ir  the  niiiMtintrnont  «»f  a  vi-sitor.  Sf  i'*i>if- 
tor.  or  iitf.ii-n'fi  /^.'tf*.>'»i'/(r/nMJi.  will  rr*»«to  n  ^I'mTul  vi-itnr.  and  «i»nt'»'r  all  the  nulle'rity 
fairr'lrntid  to  ibi»  i-ftii**-.  il  Burr.  V}>\^\\  liut  thi"*  ^rfinTid  iM>wt»r  may  U»  ri»-tr.iini»»l  An«l 
flUAiifie^l.  or  tht*  vi'itor  luny  be  dire«rt<Hl  by  the  statutfH  tu  fli»  iiurtiruUr  aetn.  in  which 
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TV.  Wo  oomo  now,  in  the  last  placo,  to  consider  how  corporation j  nuiy  bt 
dissolved.  Any  particular  member  may  bo  disfranchised,  or  lose  his  pla<v  in 
the  corporation,  by  acting  contrary  to  the  laws  of  the  society,  or  the  laws  uf  tht 
land;  or  he  may  resign  it  by  his  own  voluntary  act.(/f)*    But  the  body  politic 

(*;  11  Rep.  M. 


instances  he  lia^  no  discretion  as  visitor:  bm  where  the  Btatutes  direct  the  riniof  to 
appoint  one  of  two  persons,  iiominat(>iI  by  the  fellows,  the  muster  of  a  college,  the  it^urt 
of  Kin«;;'8  IWncli  will  exuniine  the  nomination  of  the  fellows,  and,  if  correct,  will  (x^mp^*! 
the  visitor  to  appoint  one  of  tlie  two.  '2  T.  R.  21M).  Now  ingrafted  fellaw!(hi|js.  if  no 
Htatutes  are  given  by  the  founders  of  them,  must  follow  the  original  foundation,  ami  art 
subject  to  the  same  di<)cipline  and  judicature.  1  Burr.  203.  It  is  the  duty  of  the  vii^itor 
in  every  instance  to  eilectuato  the  intention  of  the  founder,  as  far  as  he  can  cotlcrt  is 
from  the  statutes  and  the  nature  of  the  institution ;  and  in  the  exercise  of  thiii  juris'lii'- 
tion  he  is  free  from  all  control.  I^rd  Mansfield  has  declared  that  **  the  Tittit«toriil 
power,  if  properly  exercise<l,  without  expense  or  delay,  is  useful  and  oon%'enient  lo 
colleges ;  and  it  is  now  settled  and  establislKKl  that  the  jurisdiction  of  a  risitor  u  tun- 
mary  and  without  appeal  from  it."     1  Burr.  200. 

It  has  l>e<>n  determme<l  that,  where  the  founder  of  a  college  or  eleemosynarr  oorpon- 
tion  has  appointed  no  special  visitor,  if  his  heirs  become  extinct,  or  if  they  cannot  be 
found,  the  right  of  visitation  devolves  to  the  king,  to  be  exercised  by  the  chancellor  is 
the  same  m^inner  as  when  the  king  himself  is  the  founder.    4  T.  K.  233.    2  Ves.  Jan. 

GUI). — ClIRISTI.\N. 

'^  Even*  member  or  officer  of  a  corporation  may  resign  his  place  or  office.  (2  BoIL  45fi 
I.  10.  I  Sid.  14.  Sembl.  Cont.  1  Roll.  137.  Pop.  134.  2  Roll.  II;)  and  m  corpoiatiM 
has  |H>wer  to  take  such  resignation.  1  Sid.  14.  A  resignation  by  parol,  if  entmd  tui 
accepted,  is  suthcient.  2  Salk.  4ii3.  Accepting  another  office  incompatible  with  the 
otlier  im])lii>s  a  resignation.  3  Burr.  l()15.  If  a  resignation  be  once  accepted,  the  pvtj 
cannot  after^vards  claim  to  be  restored.     I  Sid.  14.    2  Salk.  433. 

A  corporation  may  for  good  cause  remove  an  otHcer  from  his  office,  (2  Stra.  819.  SirT. 
Kiivm.  ■t\\) ;)  and  this  is  incidt^nt  to  a  corporation  without  charter  or  prescription.  1  Bur. 
517 ;  sc<l  vid.  11  Co.  0'.).  a.  Style,  477,  480.  1  Lord  Raym.  392.  2  Kyd.  50,  ic  A  mtod^ 
mus  lies  to  compel  a  removal.  4  Mod.  233.  If  the  member  do  any  thing  contniy  M 
the  duty  of  his  place  or  oath,  he  is  removable.  11  Co.  99,  a.  If  an  alderman  be  a  eo» 
niou  drunkard,  lie  is  reniovaUt*  for  it.  2  Roll.  455. 1.  20.  Dub.  1  Roll.  409.  So  if  be  i^ 
moves  from  the  lK)rough  an«  I  refuses  attendance  without  lawful  excuse.  4  ICod.3fi.  Souk 
Show.^o'J.  4Burr.2(»}<7;an<lseofurther9Co.99.  Sir T.  Raym. 438.  Sty.479.  Fromlk 
d<H;isions  on  this  .su>>jert.  it  a]>poars  tliat  mere  non-residence,  without  any  particularly 
convenience  arising  to  the  corporation  from  it,  and  where  the  charter  doc»  not  reqoiif 
it.  is  no  cause  for  removal.  See  cases  colkn^ted  in  3  B.  &  C.  152.  And  a  corporate  ofiot 
<ioes  not  bei?onie  if»so  farto  vacant  by  the  non-residence  of  the  corporator : 
mu>t  be  passed.  2  T.  R.  772.  Wh«'re  a  charter  does  not  require  the  memben  of  a< 
poration  tf>  be  n^sid^nt.  the  court  will  not  grant  a  mandamus  commanding  the 
tion  to  meet  and  con^idtT  of  the  propriety  of  removing  from  their  offices  matt 
corporators,  unless  their  absence  has  been  productive  of  some  serious  inconvenience.  S 
B.  &'  C  l'i2.  Where  the  charter  of  a  borough  <lirectcd  that  when  any  of  the  wpitJ 
burgesses  hliould  happen  to  die.  or  dwell  out  of  tlie  borough,  or  be  removed,  it  ihiaM 
be  lawful  for  tlte  reniain<Ier  to  elect  others  in  the  place  of  those  so  happening  to  £•  or 
be  ren)Oved,  omitting  the  intermediate  circumstance  of  dwelling  out  of  the  ~ 
it  was  held  tliat  these  words  were  not  so  unambiguous  a^  to  warrant  the  court  toil 
fere,  by  gninting  a  niaiidannis  calling  on  the  mayor  and  burgesses  to  elect  and 
two  ca]>ital  l)urge>scs  in  the  ro«)m  of  two  non-resident  capitid  burgesses  who  had  noci 
previou>ly  renrnved  by  the  enrporation  from  their  offices  for  the  purpoee  of  taking  tUi 
matter  into  eon-ideration.  o  H.  &  A.  500.  It  is  not  a  good  cause  that  he  attempted  ti 
act  contrarv  to  liis  dutv,  ill  Co.  *M,  \k:)  as  if  he  threatens  the  ruin  of  the  charter ir 
irivileges.  (11  <.^o.  1>7.  b..)  or  dissuad(>s  the  i^iyment  of  cw4toms  due.  Id.  An  indieOMai 
leing  preferred  ngainst  liiin  is  no  muse  of  itself  of  removal  before  he  ia  convicted,  [9tf. 
47'.);)  but  if  lie  l»e  guilty  of  an  indictable  ofllence,  he  may  1)0  removed.  R.  T.  Hardw.  ISX 
It  is  not  a  good  c:iuse  of  removal  that  an  a  Merman  is  above  seventy  years  of  flM.  (8  BA 
4'>G,  1.  5;  2  Roll.  11.)  that  ht^  misbehaved  himself  wlion  a  mayor,  (Sty.  151;  8HnU,|« 
did  not  account  for  money  reeeived  by  him  to  tlie  use  of  the  corporation,  (Sfey.  IMfl' 
wrote  a  letter  to  a  sceretary  of  state  which  charged  the  mayor  with  aabomatMNi. 
174.  l^inkruptcy  is  no  cau>e  of  removal.  2  Uurr.  72ii.  Words  to  thi  chief 
t^jntrtt  hitnos  mnrrs,  &c.  are  no  <-au<e  for  disfrancliisement,  (11  Co.  96,  97-  98,  99; 
a  refusal  to  pay  his  prof>ortion  for  the  renewal  of  the  charter,  (1  Sid,  S82^) 
to  make  the  usual  paymentit  for  support  of  the  company.    Sonble  <  Biit» 
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may  alxo  itAoir  l>o  (li48f>1vod  in  ficvoral  wayn,  which  dimolution  in  tho  civil 
ilt*!ath  of  tho  cr>r|)«inition;  and  in  thiH  ca.so  thoir  landH  and  tenerncnlH  nhail 
rvvrrt  t«>  thi*  |K*rH4>n,  or  hin  hoira,  who  ^mtcii  them  to  the  coqioration:  for  tho 
lav  tloth  annt'x  a  c-ondition  to  ovory  mirli  ^rant,  that,  if  the  (ror|Miration  bo  diit- 
»i>h'<*<l.  tho  Lrr:inti>r  nhall  have  tlie  lands  a;rain,  (n^eause  tho  cauMo  of  the  ^rant 
fail«-th.>  r."  The  ^nint  w,  indeed,  only  during  the  life  of  tlio  coriNiration;  which 
ifiiiy  rndure  fon*ver:  but,  when  that  life  in  determined  hy  tho  diHKolution  of  the 
b<Hjy  |Hdiiie,  the  grantor  takoH  it  hack  hy  revenion,  aH  in  the  ca8o  of  every 

(<;  (  U.  Utt.  13. 


d^fi^t  in  nripnul  f|u«lificAtion  w  no  rauno  frir  rpinoval,  (I>ouj(.  Ml,  Hi,  Ho;)  and  8e« 
further  iM  to  wlmc  !•«  a  cuum*  for  r«*mov»l.  l!  Kv<l.  <>*2  to  IM. 

A  iuini*t«Tial  '>t!ir4*r  oho^tMi  durtwtr  fn'rif  pftinUt  may  )m*  r«'mov<Nl  tui  fiffitum^  a<«  a  town- 
dt-rk.  (1  Wiitr.  77.  f^'2.  Kaym.  \HH.  1  Lk-v.  21»1  :)  a  n-ronltr.  1  Vent.  242.  2  Jon^^.  52. 
Ah'I  a  <*u^t4irii  U>  r«»ni«>v«*  uxi  otfii*4»r  n//  ihdnm,  is  ;!<>o<l,  (l)y.  .'U2,  1>.  Cro.  J.  .')4<».  2  Salk. 
4^1 .  tiiit  p'titTally  un  i>tllo4>r  (*annot  hv  r<*inov«Ml  without  fLOo*\  eauM*,  though  theehart4*r 
u\  4  /'"u'Pi'V,/  In*  iii:iv  Im»  rt'moviMl.  ( IH*.  XVZ,  *»..  i  or  thouich  it  savK  h«*  mav  Ik*  chosen  for  lif« 
«  i-.Yxr"*/  rj-vi'n.  1  I^'v.  I -IS.  If,  how«'v«*r,  a  «'hjirt«*r  l»y  ♦'xpn'Hs  wordn  «Mni»ow«»r  either 
lb*"  fvtriKiration  at  lar^i*  or  a  nrlfot  ImmIv  to  removt*  an  oftieer  at  |(l(*aMiire,  nr  «*m|><iwt*r 
Ui«Tii  to  i<}ii>i>«4«  him  i/viif/  |»K*u.Miire.  th<*v  mav  in  «'itht*r  <*iixe  r<'mov4>  him  without  eauw*. 
Sif  T  .J«»iif»i,  .VJ.  ;;  K«*h.  t»i'i7.  Sir  T.  Kaym.  ISm.  Thou>!h  tho  rltH-tion  U»  );(>i]t>ral.  if  it 
t^  n'lt  un<l»*r  tht*  ri»iniii(»ii  mmI  th«^  oftir**n*  th«*rf)>v  eltH^ttnl  mav  Im*  r**mf>vt'd  tvl  Ithitum, 
2  .I'll**-.  ■'•2.  ]  Vfiit.  >t'i'K  A  coiniiioii  frei^man  raimot  in  any  <*a?(e  In*  (l<«|iriv<Kl  of  lii» 
frf^i»»oi  //  f,fj,fum  of  tht'  (N>r)»oration  at  largo,  or  of  anv  wltM't  lto«lv.  (->«».  «I.  .'»4U.  Sir  T. 
lUym.  !>'•.    1  I^ini  Itiyiii.  .JIM. 

A  rt'nioval  must  in  gfn<Tal  U*  hy  tlio  tu't  of  tlio  wliolo  lio<ly.  If  a  hjMM-ial  ]>ow«»r  to 
rHTutiVf  U-  •li*h';:.it*'4l  to  |uirt  of  tho  UMly.  it  must  ho  shown.  <\>wp.  .'»i»2,  ;j.  4.  iKmg.  ll*.». 
T*.'  till-  |«»wor  of  aniittion  th«*  |M»w«*r  of  holdin^r  a  o<»r]M»nkt«*  mo^tin^  for  that  ]»ur)N»so  is 
n..«-,^..,riU  ill!  iih-iit.  l>«»uji.  I'l^l.  '».  \  j»:irty  caiiuot  h«»  ri*mov«'d  hut  l»y  tin*  <*orjM>rate 
a«-t  iiTii|«*r  -^mI.     .'i  Mixi.  2.*)*.*.     Thon»  inunt  1m»  a  •iuniinous  fnr  thi»  mavor.  Jin*,  oxi»ro'.^-lv  to 

mo*'t  I'.r  th.«  |iuri f  d*N<iilin^  a?*  to  tht*  roiunval.  1 1  Stra.  .'>.'>.»  and  ovory  m«*inlM*r  of 

t»i**  :i-»«'i!ihlv  ni»i-!  h»*  •iMinrnoiiiHl  whiTo  u  xuiiini^tn**  i-*  in*«M»«»*«arv.  2  Sini.  1".*>I.  A  |miwiM" 
r..«*r\*-l  !•»  thftt-iiwii  ill  a  chartt^r  nf  in<'iir|ioniti<iii  to  litiinvi*  hy  «irdor  <»f  i-numil  nw  •»r 
rii'-r-  ■•!  t;ii*  •■••rin»r;itiir-'.  whi«'h  <'hiirt«T  aN«»  «l«M'lar«'il  that  all  or  any  nf  thrm  -n  aniovi'il 
»ti->'ii-i  j*<'tiitlly  aii'i  without  furth»'r  prn«'i'«  Ih<  hiuhvimI.  an«l  wliii-h  al-o  |»rovid«'il  at  tin* 
•A.'io*  :.7ip-  that  :ijMiti  T'Ui'h  atu<ition  thi*  ri'iiiaiiiiii;:  <'iiriM»rati»r<  ini^rlit  |ir«M't*<>'l  to  till  up 
lh*»  V  i.  .ifii*;*'-.  (MiiTiitr  hi»  ••x«'n'i'*4Hi  to  ««u«'h  an  •*xt»Mit  »««  n«»t  to  h-avo  a  -utfij'ii-nt  TiunOM-r 
!'•  nttk"  li  rf-«-l»-rtitin :  aipl  th»T»'fori*  an  ainoval  i»f  all  wa-  hold  to  )n-  voi<l.  i2  T.  H.  "i»i>:j 
hut  tf.^t  |u<ljni«>nt  wa.H  ri»v««p*oi|  in  iNnn.  I'nx'.  4  T.  H.  122.  A  ooriM"»ratii>n  oann«»t  in 
f  Ti*r.kl  .iin<ivi*  »  rn*'rnh*T  without  '^uniiuonin^  r)i<*  party  to  aii<iWiT  tor  hini'o'll'  anti  h«*.kr- 
III.'  h:ru.  ti»r  h**  tiiav  havt»  a  >:o«»«|  cxou-t*.  11  < 'o.  •»'.».  a.  1  Si<l.  14.  In  M»nn*  «a"*os  ihiN 
tu^M  J""  «l.-p«  ii-»*'l  with:  aivl.  whoff*  ntMi-r»"»i'h"ni-«'  i**  a  fz*^**\  "mum*  of  amotion,  it  i-*  unui*- 
r«<^«.«  r^ .  U-fi.f  pr»Mi«»ihn;»  to  amovo  ih«*  parly,  to  •.imiinon  him  to  i-onn*  and  ri*-id*'. 
I*  •!/  1  r*.  I'll!  if  )o'  1h«  rt'inovahh'  for  non-att>'n«Ian(->*  at  tho  oor|H>rat«'  a^^'nihlio^.  ho 
mi"!  h  kT«*  hu<l  p»T^«»n»l  riori<'«»  to  atti*n<l.  an«l  that  hi*  pr«  "ifni-**  wa-*  iuM'f^-^irv  :  th^Mi-uat 
ffc  .•  .-  nf  rh«'  irir>-n<h*'i  iii>*>>tin;!  will  n«»t  h«»  xutti'M'-nt  unh"««*  that  u»<u:il  iiotio*'  U*  |i«'r^tnal 
1  Kit    *»17.  '''Si.  Mo.    WhiTi*  an  i»tiifi*r  i"  roniovahh*  .//  /./■  '«if»i,  ho  may  ht»  romoVf**!  with 

•  •*•  -u  nin-'ii-  or  ho.irintr  of  him.  A:«\     1  ."^iil.  l'».     I  ht«v.  2'.'1.     In  >»i*n«*ral.  thi»  snmmt>n4 

•  h  •  I.  i  -J.-'W  fhf  parti'-ular  rhar^**  all«*i:»'d  anaiii'^t  tin'  party  to  ho  amovfi(.  \  11  r,i.  *i'.>.  u. 
4  M  -I  - '.  '7:.  hut  »omi'tim«'«  tlii*  i-*  unn«'«'t'^'.ary.  il  Lonl  Havm.  22-'».  2  •**!.  12lo.) 
•-'-     I'.v  »liiT»»  th"  pirty  hv  hi-*  a«-t  «liyp««n*i"»  with  it.     2  Hurr.  72.!.     1  KmI.  417.  4.i'.». 

!♦  t  ::i":iil--r  h.«  improp.«rly  amovtHl.  a  nianil.imu^  li*--*.  <'orn.  Oij.  Maiidamu'^.  A.  \t\ 
W^.-.  :r  j«  •»•'"•■»•»■/ that  a  m:m  hit-  hf««n  riL'htly  r»"tnovf»«l  fr.»ni  an  ot!ici».  ihi»  fourt  wiil 
n  '•  /-oi*  a  Til  oi'l  iT!iU'«  for  a  ro-toratjon.  though  h«*  ha<l  no  noiii-i*  to  apj^Mr  and  d«'t*iMid 
h'l^'.i  «*ow p.  .'»::.;.  2  T.  It.  177.  An  or-h-r  «»f  i»'Moration  of  a  torinirator  iliojall)  ili**- 
Ir.tr..  :i:...,|  ri'l.itfx  to  tht*  oriifinal  rijrht.    <'owp.  't**.\. — <'Hiirv. 

« ♦:!  ti».*  •i:«-(hition  of  a  '"oriMtralion.  a-  hv  tin*  I'Xpirati'n  of  tin*  pfrii>d  •>f  it*  rharior. 
V.  ■  .h'-  '\'i"  t«i  and  tVi'Tu  i:  an*  ••\tin^ui»h««l.  a?i«l  il  i"  n'»t  in  lli»*  p'-wi-r  •»!'  !ln*  h»i:'*- 
'.•tt;»''  ♦■*.  r«*Mi*wini!  th»»  rh.iriiT.  to  r»»vivi»  tin*  liahiliiii*^  r-i  tin'  «*orporation.  I'oninii'n'i  tl 
H.r/-c  •  b»  kw.»i».i.  2  If.irrinir.  S.  Tln' rp»-idi-nt  «»f  P.»rt  «;'h-iii  ,  *.  M.n.n-.  h:  S  \M.  I'i7. 
X*j,.  ;«  -...n.l  pro|M^rtv  of  tliM  iMir]Hirati'>ii  vt»*t«»  in  ih«»  *T.it«'.  an<l  il-  pmI  •"•tat»»  rt'Vi*r?*  ?■> 
:t*  ^.''^'''''r  .ind  hi-  hfir-.     Whit«»  »'v  <'amplH»n.  *►  Iltnnpli.  .>.     Aft«»r  t!i«»  •h^-'ohiJion  of  .i 

•  ••")" 'r-ition.  ih««  int«»r»— ts  i>f  th«*  sovfral  stiM-khoMi-r-  1 i?ii»»  o.juit.iMf  ri;»hi'»  :«»  a  pi.» 

l#»r-.  .ri  il  -har»»  i-f  tho  ass«»ts  afler  |»aym*'nt  of  thf  d^'hi*.  .la'n«-»  • «.  Wi»i»drutr.  2  IK  ri  •\ 
it  4  — SuiB«»«iiii>. 
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other  ^ant  for  lifo."  The  di'bts  of  a  corporation,  cither  to  or  from  it,  are  totallj 
extinguished  by  itn  disKoIution;  so  that  the  inemborB  thereof  cannot  rccrover,  or 
]h}  ehiirixed  with  them,  in  their  natural  eapucitios  :(m)^  agreeable  to  that  maxim 
of  the  civil  hiw,  ^'si  quid  u/tivcnitati  Jebetur,  singulis  non  dcbetur;  nee,  quod  dM 
uniceraitas,  stfujuli  (Ivbmt.'\n) 

♦-IS"!         *''^  coq)()ratiou  may  be  dissolved,  1.  By  act  of  parliament,  which  ii 
-^     boundless  in  its  operations.^    2.  By  the  natural  death  of  all  its  mem- 
bers, in  ease  of  an  agi^rei^ate  corporation.*    3.  By  surrender  of  ita  franchiM* 
into  the  hands  of  the  kin/;,  which  is  a  kind  of  suicide.     4.  By  forfeiture  of  iti 
charter,  through  ne«;Ii;;cnce  or  abuse  of  its  franchises;  in  which  case  the  bv 
jud^j^es  that  the  body  politic  has  broken  the  condition  upon  which  it  wa^  in- 
corpoi*ated,  and  thereupon  the  ineoq)oration  is  void.**    And  the  regular  count 
is  to  brin^r  un  information  in  nature  of  a  writ  of  quo  warrantOj  to  inquire  l>r 
what  warrant  tlie  members  now  exercise  their  cori)orate  power,  having  for- 
feited  it  by  such  and  such  pmceedings.     The  exertion  of  this  act  of  law,  for 
the  purposes  of  the  state,  in  the  reigns  of  king  Charles  and  king  Jame^  thf 
Second,  particularly  by  seizing  the  charter  of  the  city  of  London,  gave  g^at 
and  just  offence;    though   ])erhaps,  in  strictness  of  law,  the  proeeediD£|;s  in 
most  of  them  were  sufficiently  regular:  but  the  judgment  against  that  of  Li»d- 
don  was  reversed  by  act  of  ])arnament(o)  after  the  revolution;    and  by  the 
same  statute  it  is  enacted,  that  the  franchises  of  the  city  of  London  >liall 
never  more  be  forfeited  lor  any  cause  whatsoever.     And  because,  by  thec<im- 
niou  law,  corporations  were  dissolved,  in  case  the  mayor  or  head  officer  wm 
not  duh'  elected  on  the  day  appointed  in  the  charter,  or  establislied  bv  pr^ 
script  ion,  it  is  now  provided/ y>)  that  for  the  future  no  corporation  shall  bedL<- 
solved  upon  that  account;  and  ample  directions  are  given  for  appointing  a  new 
ofKcer  in  case  there  be  no  election,  or  a  void  one,  made  upon  the  prescriptive  or 
charter  day." 

(*)  1  Ler.  217.  (•)  Stnt.  2  W.  anil  M.  c.  8. 

(•I  Ff.  3,  4.  7.  (P)  SUL  11  a«a  I.  C.  4. 


"  But  if  a  corporation  have  grantod  over  tlieir  possewiions  to  another  before  their  di*- 
solution,  they  do  not  return  to  the  donor.  1  Roll.  816,  1.  10,  20;  and  vide  the  caMwcnl- 
hn^tod  in  Tiac.  Abr.  Corp.  J.  If  lands  an^  given  to  a  corporate  body  and  it  ii  ditfolrei 
tlioy  will  n»vort  to  the  donor  and  not  escheat.     9  Mod.  22G. — Chittt. 

^  Rut  a  li^bt  dut'  to  a  (•ori)oration  still  remains,  though  their  name  is  changed  by  •  d(« 
chart«'r.     .'>  Lev.  2^iS. — (Shitty. 

'*  The  kin^  cannot  by  his  ]^rcrogative  destroy  a  corporation.  Rex  w.  Amley,  2  Tem 
U.  5:J2.— C'hittv. 

^  But  if  the  king  niakos  a  oor])oration  consisting  of  twelve  men  to  ccmtinue  ahrif*!! 
8UCces8ioTi.  ;uid  when  any  of  tln'ni  die  the  others  may  choose  another  in  his  place,  it  bhv 
be  so  continued.  Roll.  .52 1.  Bjic.  Abr.  tit.  Corp.  G.  But  where  a  corporation  cmwrti 
of  s(*veral  distinct  inte;;r:d  parts,  if  one  of  these  parts  become  extinct,  whether  brtht 
death  of  the  ])ersons  r)f  whom  it  is  compostnl,  or  by  any  other  means,  the  whole  oonov» 
tion  is  dissolvo<l.  .'>  Hurr.  Isfiri.  When  an  integral  part  of  a  corporation  iii  gone,  ana  tht 
cor|ioration  has  no  power  to  restore  it  or  to  do  any  corporate  act,  the  oorporstioD  ii ^ 
far  dissolved  that  tlie  crown  may  grant  a  new  charter.  3  T.  R.  199.  And  wheiv  tkf 
nii^or  part  of  an  integral  ]>art  of  a  corporation,  wliose  attendance  is  required  at  theek^ 
tion  of  officers,  is  gone,  it  o]»erat(M  as  a  dissolution  of  the  whole  corporation,  vhirk 
lias  tiioreby  lost  the  jiower  of  liolding  cnrtHirate  assemblies  for  the  purpOMOf  filbn^vp 
vacancies  and  continuini;  its<>lf.  .*>  KaM,  zlH.  Ami  where  the  election  of  mayor  vtft'' 
be  made  hy  the  majority  of  an  assem>>ly  coin|>ose<i  of  several  integral  definite  partf  of  * 
cor]Miration  and  otlier  burgesses  and  inhabitants  for  the  time-being,  it  was  hela  that^** 
of  such  definite  integral  ]>arts.  being  reiluced  below  its  mi\joritv  of  a  proper  niunl*'* 
could  no  'longer  )h>  rcpp'sentecl  in  such  cori>onite  assembly,  ancf  the  whole  corpor^i^ 
WHS  thereby  dissolved.  Inking  no  longer  ca]>able  of  continuing  itself.  4  Eait,  l"-" 
Chitty. 

*  Refusing  or  neglecting  to  choose  such  officers  as  they  are  obliged  to  do  br  ik« 
charter  is  a  ground  of  forfeiture.  Cartli.  4^'A:  sed  vid.  11  Geo.  I.  o.  4.  For  a  forfaiw* 
cor]>oration  is  not  dissolved  without  a  judgment  in  a  court  of  law  to  enforce  it;  andtkft 
is  attained  bv  xrirr  furiits  or  'pto  warntnto.  liac.  Abr.  Corp.  G.  Aa  to  the  eflect  rf*» 
judgment,  see  2  T.  H.  /il').    4  T.  K.  ll»2.    2  Kyd.  49r».    Bar.  Abr.  Corp.  O.— Ckim. 

^^  A  private  cor|)oration  aggregate  may  be  dissolved  by  the  death  of  aU  ita 
or  by  the  loss  of  an  integral  part  when  it  is  rendered  unable  to  do  any 
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tA  rtmtnn  itM>lf  hj  a  new  election :  or  it  may  be  difwolved  hy  a  mirrender  of  its  franchiHen 

to  th^  State,  or  ita  aiwent  to  an  art  of  the  l«*giiflature  n>|>ealing  the  charter.     It  may  aluo 

li^  <iifiiM)lre(|  by  a  forfeiture  of  itM  charter,  through  abuHe  or  negh^ct  of  its  franchicies.  aH 

if  for  ron«lition  broken ;  but  not  every  non-Uf«er  iH  sufficient  ground  of  forfeiture.  Where 

d;^^*lvf^J  by  either  of  the  two  former  methods,  no  judgment  of  dissolution  is  necessu^ ; 

but  when*  tht>re  is  an  existing  cori>oration.  ca|>able  of  acting,  which  has  been  guilty  of 

•U(-h  negKs't  or  abuse  of  its  franchises,  or  of  the  powers  committed  to  its  trust,  as  to 

siiiount  to  a  rau!«e  of  forfeiture,  such  forfeiture  muHt  l>e  judicially  ascertained  and  de- 

rUr«Ni.     r^nal  Co.  vs.  Railroad  CV).,  4  Gill  k  Johns.  1.     Arthur  ps.  Bank,  0  8.  A  M.  394. 

Bt  common  law  a  forfeiture  of  charter  c*an  only  be  exacte<l  in  a  court  of  law  by  KvrtfaaoM       . 

fir  7-«t  w^tmtnia.    State  v«.  Merchants  Insurance  k  Trust  Co.,  8  Humph.  235.    An  act  of  v/ 

ino«q>oration  )>eing  a  com|iact  between  the  State  an<l  the  corporators,  it  seems  that  the 

oir|M»rmtion  cannot  dissolve  itself  by  its  own  a<*t  merely,  and  that  a  dissolution  can  only 

\-^  ••iffH'tecl  by  the  assent  of  both  the  |>arties  to  the  com|>act,  or  by  the  judgment  of  a  court 

ot'  inimi»et4>nt  jurisdiction.    Town  vs.  Bunk,  2  Doug.  530.    Norris  iw.  SmithviUe,  1  Swan. 

I'r4.-  -SMAEdWUOD. 
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THE  LAWS  OF  ENGLAND. 


BOOK  THB  SECOND. 


CUAPTER  I. 

OF  PROPERTY,  IN  GENERAL. 

tuE  former  book  of  these  commentaries  having  treated  at  large  of  the  jura 
i9fU7rum,  or  nuch  rights  and  duties  as  are  annexed  to  the  persons  of  men,  the 
lecu  •►f  our  inquiry'  in  this  second  book  will  be  the ^ura  r«rwm,  or  those  rights 
\kh  a  man  m»y  acquire  in  and  to  such  external  thin^  as  are  unconnected 
tb  hi?*  jK»n»<)n.  These  are  what  the  writers  in  natural  law  style  the  rights  of 
Binion.  or  pro|)erty,  concerning  the  nature  and  original  of  which  I  shall  first 
MDiiM-  a  few  obik*r\'ationj4,  before  I  proceed  to  distribute  and  consider  its  several 
jectj*. 

•Then*  ']'*  nothing  which  so  generally  strikes  the  imagination,  and  p^., 
^a^fi***  the  affeclionj*  of  mankind,  as  tlie  right  of  property;  or  that  ** 
eand  dr'ijMitio  dominion  which  one  man  claims  and  exercises  over  the  external 
ngHMt  tlu-  world,  in  total  exclusion  of  the  right  of  any  other  individual  in  the 
iven*e.  An<i  yet  there  are  very  few  that  will  give  themselves  the  trouble  to 
ander  the  original  and  foundation  of  this  right.  Pleased  as  we  are  with  the 
■legion,  we  sivm  afraid  to  look  back  to  the  means  by  which  it  was  acquired, 
if  feartnl  of  Home  defect  in  our  title;  or  at  best  we  rest  satisfied  with  the 
eifion  of  the  laws  in  our  favour,  without  examining  the  reason  or  authority 
OB  whirh  thojH*  laws  have  U'cn  built.  We  think  it  enough  that  our  title  is 
me^i  by  the  gnmt  of  the  former  proprietor,  by  descent  from  our  ancestors,  or 
'the  la*»t  will  and  testament  of  the  dying  owner;  not  caring  to  reflect  that 
ocamtely  and  strictly  8j)eaking)  there  is  no  foundation  in  nature  or  in  natural 
w,  why  a  set  of  words  ujK)n  pan*hment  should  convey  the  dominion  of  land : 
kj  the  fion  should  have  a  right  to  exclude  his  fellow-creatures  fVora  a  deter- 
\iaAf  ^jKit  of  gnmnd,  l>ecause  his  father  had  done  so  before  him :  or  why  the 
npter  of  a  fiarticular  fiel<l  or  (»f  a  jewel,  when  lying  on  his  death-bed,  and  no 
•ffvr  able  to  maintain  possession,  should  l>e  entitled  to  tell  the  rest  of  the 
orld  whirh  of  them  should  enjoy  it  aller  him.  These  inquiries,  it  must  be 
»»ed.  would  Ik?  useless  and  even  troublesome  in  common  life.  It  is  well  if  the 
■•I  of  mankind  will  olny  the  laws  when  made,  without  scrutinizing  too  nicely 
lo  the  n'aMin  for  making  them.  But,  when  law  is  to  be  considered  not  only 
•  matter  of  practice,  but  also  as  a  rational  science,  it  cannot  be  improj>er  or 
4es«  to  examine  more  deeply  the  rudiments  and  grounds  of  these  positive 
Mtutifins  of  wK'iety. 

)ft  the  l»eginning  of  the  world,  we  arc  informed  by  holy  writ,  the  all-bountiAil 
kttor  gave  to  man  ''dominion  over  all  tlie  earth,  and  over  the  fish  of  the  se^i 
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^.>,  and  over  the  fowl  of  the  air,  and  over  ever}'  living  tliin;^  thi 
'  -I  *u|)on  the  earth/'(a)  This  is  the  only  true  and  ttolid  tbundatioi 
dominion  ovor  external  things,  whatever  aiiy  metaphysical  notions 
hoeii  started  by  fanoiful  writei'tJ  upon  this  subject.  The  eurth,  ther 
all  things  therein,  are  the  general  property  of  all  mankind,  exclusiTi 
beings,  from  the  immediate  gill  of  the  Creator.  And,  while  the  earth 
bare  of  i  n  habit  an  tH,  it  is  reasonable  to  suppose  that  all  was  in  coninu 
them,  and  that  every  one  took  fi'om  the  public  stock  to  his  own  uite  M 
as  his  immediate  necessities  required. 

These  general  notions  of  property  wei*e  then  sufficient  to  answer  §i 
poses  of  human  life ;  and  might  perliaps  still  have  answered  them  hi 
possii)le  for  mankind  to  have  remained  in  a  state  of  primeval  simplicit] 
be  collected  from  the  manners  of  many  American  nations  when  first  d 
by  the  Euro])eans ;  and  from  the  ancient  method  of  living  among  thu 
ropeans  themselves,  if  we  may  credit  either  the  memorials  of  them  m 
the  golden  age  of  the  poets,  or  the  uniform  accounts  given  by  histonan 
times,  wherein  ^'erant  omnia  communia  et  indivisa  omnibuBj  veluti  vmi 
patrimonium  ess€t.*'(b)  Not  that  this  communion  of  goods  seems  en 
been  applicable,  even  in  the  earliest  stages,  to  aught  but  tlie  suMoM 
thing;  nor  could  it  be  extended  to  the  use  of  it.  For,  by  the  law  of  lU 
reason,  he,  who  first  began  to  use  it,  acquired  theri*in  a  kind  of  train 
perty,  that  lasted  so  long  as  ho  was  using  it,  and  no  longer  :(c)  or,  to  Mf 
greater  precision,  the  right  of  possession  continued  for  the  same  time  ( 
the  act  of  |K:)ssession  lasted.  Thus  the  ground  was  in  common,  and  M 
it  was  the  permanent  property  of  any  man  in  particular;  yet  whooff 
the  occupation  of  any  deternnned  spot  of  it,  for  rest,  for  shade,  or  i 
acquii*ed  for  the  time  a  sort  of  ownership,  from  which  it  wonld  have  beM 
^1  ^        and  contrary  to  the  law  of  nature,  to  have  driven  him  by  force: 

^  instant  that  he  '^'quitted  the  use  or  occupation  of  it,  another  mf| 
it,  without  injustice.  Thus  also  a  vine  or  other  tive  might  be  said  tobi 
mon,  as  all  men  were  equally  entitled  to  its  produce;  and  3'et  anypr 
dividual  might  gain  the  sole  property  of  the  fruit,  which  he  had  gra 
his  own  repast.  A  doctrine  well  illustnited  by  Cicero,  who  compares  tl 
to  a  gi'eat  theatre,  which  is  common  to  the  public,  and  yet  the  place  wl 
man  has  taken  is  for  the  time  his  own.(f/) 

But  when  nmukiud  increased  in  number,  craft,  and  ambition,  it  becta 
sarv  to  entertain  conceptions  of  more  pemmncnt  dominion ;  and  to  qf 
to  individuals  not  the  immediate  u.se  only,  but  the  ver^'  substance  ott&\ 
be  used.  Otherwise  innumerable  tumults  must  liave  arisen,  and  thagn 
of  the  world  be  continually  broken  and  disturbed,  while  a  varie^  d 
were  striving  who  should  get  the  first  occupation  of  the  same  thing,  ori 
which  of  them  had  actually  gained  it.  As  liuman  life  also  grew  morefl 
refined,  aimndance  of  conveniences  were  devised  to  render  it  more  flii 
modious,  and  agreeable;  as,  habitations  for  shelter  and  safety,  and na 
warmth  and  decency.  But  no  man  would  bo  at  the  trouble- to  provided 
long  as  he  had  only  an  usufructuary  property  in  them,  which  was  tod 
instant  that  he  quitted  i>ossession ;  if,  as  soon  as  he  walked  ontof  Ul 
pulled  olf  his  garment,  the  next  stranger  who  came  by  would  haveil 
inhabit  the  one,  and  to  wear  the  other.  In  the  case  of  habitations  in  pfl 
it  was  natural  to  oi)sen'e,  that  even  the  brute  creation,  to  whom  eveiylli 
was  in  common,  maintained  a  kind  of  permanent  property  in  their  d« 
especially  for  the  protection  of  their  young;  that  the  birds  of  theairki 
and  the  oeasts  of  the  field  had  caverns,  the  invasion  of  which  thcTCM 
very  flagrant  injuMice,  and  would  sacrifice  their  lives  to  preserf e  tiefc 
a  property  was  soon  established  in  every  man's  house  and  home-etalj 
^;.,         seem  to  have  been  originally  mere  *  temporary  huts  or  moflllli 

^        suited  to  the  design  of  Trovi'dence  for  more  speedily  peopling  A 

(•i  Gen.  1.  ».  (')  QMrtmrnlMndi 

(»]  JnMin.  1.  4n.  r.  1.  iliri  piifri  ^um  i 

(•>  BBrbt>jrr.  Tuff.  1.  4,  c\  4.  >*.».  t  3»  c.  JO. 
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ho  waiKleriiii^  life  of  their  ownci-H,  before  any  cxtonrtivc  property* 

^roiiiKl  wuH  eHtuhlished.  Aiitl  tliere  cuii  be  no  doubt,  but  that 
rery  kind  lieruine  wH>ner  appropriated  than  tlie  permanent  huo- 
tartly  l^vaiiM*  tliey  were  more  Hum-eptible  of  a  lon^  cK'cupaney, 
eeimtinui'd  fur  nionthN  together  without  any  Kenniblo  interruption, 
by  UNi;^*  ri|»en  into  an  establinhed  ri^ht ;  but  princi|>allv  beeaune 
iiuld  1h*  tit  for  UHe,  till  improved  and  ameliorated  by  tlio  b(Mlily 
iNTUpant*  wiii<*li  bodily  lalniur,  beMtowed  u|>on  any  Hubjeet  which 
ommon  to  all  men,  is  univerKally  allowed  to  pvo  tho  fairoMt  and 
le  tilio  In  an  exfluMve  ]»i-o|H*rty  therein, 
of  f4H>d  wuH  a  more  immediate  (mil,  and  then*foro  a  nioro  carlv 

Surli  art  were  n(»t  eontentini  with  the  Hpontaneourt  pn>duet  of 
:ht  for  a  mon*  rMiJid  retW'shment  in  the  tle^h  of  IteantH,  which  they 
luntiii^.  But  the  fivttuent  diHap{>ointmentH  incident  to  that 
vi.'tion,  induce<l  them  to  ^ther  to;{ether  MUch  animalH  an  were  of 
jid  Ket|umaou!<  nature,  and  to  establish  a  |Mrrmanent  pn>perty  in 
d  henU.  in  order  to  HUr4lain  themtM.*lveH  in  a  lens  preeariourt  man- 

the  milk  of  the  dams,  and  partly  by  the  flesh  of  tho  youn^. 
:'  ihe-^e  tlieir  cattle  ma<le  tho  article  of  tratrr  aUo  a  very  import- 
lid  thereton.>  the  book  of  (jenenis  (tlie  most  venerable  monument 
•Misidcri'd  merely  with  a  view  to  history)  will  t^irnish  ua  with 
uceH  itf  violent  contentions  concerning  wells ;  tho  exclusive  pro- 

ap|n*ars  to  have  l>een  established  in  the  tirst  (li^^cr  or  occupant, 
laces  where  the  ^mund  and  herba^i^e  remained  yet  in  common. 
Vbraham,  who  was  but  a  sojourner,  asscTtin^  Ills  ri^ht  to  a  well 
,'  of  Abitiii'lrrh,  and  exacting  an  oath  for  his  si'curity,  **  becauM 
that  well."w)     An<l  Isaac,  *about  ninety  yean*  afterwanls,     ^^^ 

as  his  father's  property,  and  ai\er  umicIi  contention  with     ^ 

was  sutlV'ivil  to  enjoy  it  in  |K.»ace.(/) 

ii*  the  Noil  ami  pasture  <»f  tlie  earth  n>mained  still  in  ctmimon  aft 
•n  to  rwrv  orru|)ant  :  except  ]K»rhaps  in  the  nei;xhlH)urh<M)d  of 
the  ih'(v^*>ity  of  a  sole  and  exclusive  proprrty  in  lan<ls  (for  tho 
Ituro  I  was  i-arlier  frit,  and  then»fore  mi»re  ri'adily  complii*<l  with, 
en  the  multituile  of  nifu  and  cattle  had  consumed  every  con- 
tie  spot  of  jTrotind,  it  was  lU^emeil  a  natunil  ri^ht  to  hv'xtm  u|>on 
ith  othrr  lands  as  would  mon»  easily  supply  their  ni^cessities. 
is  still  rrtaiiird  amontr  the  wild  and  uncultivated  nations  that 
*n  formed  into  civil  states,  like  the  Tartars  and  others  in  the  east ; 
late  itM'lf,  ami  the  boundless  extent  of  their  territory, conspire  to 
11  in  th<'  same  savav^e  state  t>f  vairnint  liberty,  whirh  was  univer- 
lie!«t  a«;cs,  and  which,  Tacitus  informs  us.  eontinued  amon^;  tho 
ic  dcclint*  of  the  Koman  empin*.«f/>  We  have  also  a  striking;  ex- 
«amr  kind  in  the  history  of  Almiham  and  hi^  nephew  Lot.(A) 
nt  Nub«»tanci'  became  so  i^reat  that  pastun*  and  other  convenien<vs 
hi*  natural  «-on>c«|ucnce  was,  that  a  strife  anise  bi»tween  their 
lat  il  wa«»  no  jonircr  practicable  to  «lwell  totjcther.  This  conton- 
thus  fiid<'avourc(l  to  compoM* : — ••  Let  there  be  no  strit'e,  I  pray 
thco  and  nif.  N  not  the  whole  land  U'lore  iheey  Sepanite  thy- 
'I',  from  inc.  If  thou  wilt  take  the  Ictt  hand,  then  I  will  <;o  to 
f  thou  <ic)>art  to  the  rii^lit  hand,  then  I  will  iro  to  the  lett."  This 
i  an  arkiiow  li'ilm'il  rii^ht,  in  cither,  to  occupy  whatever  i^riuind 
it  wa-  Hot  pri'«ic4Mi)iie*l  by  t»ther  triln'S.  "And  L«)t  lifted  Up  his 
Id  all  I  In-  |ilain  of  Jordan,  that  it  was  well  watered  everywhere, 
rden  of  the  Lonl.  Then  Lot  chose  liim  all  the  plain  of  Jonlan, 
east  ;  and  Abraham  dwelt  in  the  land  of  Tanaan.*' 


tme  principle  was  founded  the  ri^ht  of  mi^nition,  or  si^ml-     ^  ^^ 
^nd  out  new  habitations  when  the  mother-country  was  over-     ^ 


am 
fin 

'#1  'WbHf  f/i>rrrfi  H  i/iivrti  ;  mt  JimM,  ut  i\jm|Mm.  mt  ttfM^M 
Ac.  fitfrutt.     /V  M.<.  /;rrm.  Ilk 

{*!  Urn.  r.  xiii. 
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cliart^ed  with  inhabitants;  which  was  practised  as  well  by  the  Phcenicians  ■ 
Gi*cekH,  as  the  (je'rmans,  Scythians,  and  other  northern  people.  And.  ^>  k^ 
as  it  was  confined  t^  the  stockinp^  and  caltivation  of  desert  uninhahitod  ctm 
tries,  it  kc])t  strictly  within  the  limits  of  the  law  of  nature.  But  how  fkri 
seizin*^  on  countries  already  peopled,  and  driving  out  or  massacring  the  innool 
and  defenceless  natives,  merely  because  they  differed  from  th«ir  invadenl 
language,  in  religion,  in  customs,  in  government,  or  in  colour;  how  far  mH 
conduct  was  consonant  to  nature,  to  reason,  or  to  Christianity,  defierved  vflf 
be  considered  by  those  who  have  rendered  their  names  immortal  bj'  thiu  cM 
izing  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily  became  more  difiari 
to  find  out  new  spots  to  inhabit,  without  encroaching  upon  former  occopnll 
and,  by  constantly  occupying  the  same  individual  spot,  the  fVuita  of  the  ea| 
were  consumed,  and  its  spontaneous  produce  destroyed,  without  any  pninai 
for  future  supply  or  succession.     It  therefore  became  neeesaary  to  punue  m^ 
regular  method  of  providing  a  constant  sul>sistence;  and  this  necessity  prodi 
or  at  least  promoted  and  encourage<l,  the  art  of  agriculture.     And  toe  til 
agriculture,  by  a  regular  connection  and  consequence,  introduced  and  ertaMidrf 
the  idea  of  a  more  permanent  property  in  the  soil  than  had  hitherto  hm 
received  an<l  adopted.    It  was  clear  that  the  earth  would  not  produce  herfnii 
in  sufKcicnt  quantities  without  the  assistance  of  tillage ;  but  who  would  ktf 
the  pains  of  tilling  it,  if  another  might  watch  an  opportunity  to  seize  ujvQiii 
enjoy  the  product  of  his  industry,  art-,  and  labour  f    Had  not  therrtbiva«f» 
rate  propertv  in  lands  as  well  as  movables  been  vested  in  some  indiridukii 
world  must  have  continued  a  forest,  and  men  have  been  mere  animalit  of  pnt^ 
^Q-|     which,  according  to  some  philoso])hcr8,  is  the  genuine  state  of  um 

J  *\Vhereas  now  (so  graciously  has  Providence  interwoven  ourdotTBl 
our  happiness  together)  the  result  of  this  very  necessity  has  been  the  ennoUlf 
of  the  human  sj)ecies,  by  giving  it  oj)poi't unities  of  improving  its  r/ifiww'fcrf' 
ties,  as  well  as  of  exerting  its  natural,  Necessit}''  begat  propertv;  and, in «^ 
to  insure  that  property,  recourse  was  had  to  civil  society,  whicK  hroughtitaj 
with  it  a  long  train  of  inseparable  concomitants, — states,  coveniment.  Ii^ 
punishments,  and  the  public  exercise  of  religious  duties.  Thus  (-onnededl* 
gether,  it  was  found  that  a  part  only  of  society  \vas  sufficient  to  provide. by  tkrifl 
manual  labour,  for  the  necessar}"  subsistence  of  all;  and  leisure  wa»giT«* 
others  to  cultivate  the  human  mind,  to  invent  useful  arts,  and  to  lay  tbefiMfrj 
tions  of  science.  ^  j 

The  only  question  remaining  is,  how  this  property  became  aetnally  iuiHl«5| 
or  what  it  is  tfiat  gave  a  man  an  exclusive  right  to  retain  in  a  pfiBi*^, 
manner  that  specific  land,  which  before*  belonged  generally  to  evCTybodjr.W^ 
particularly  to  nobody.     And,  as  we  before  oVwerved  that  oeenpancy  gi«Wj 
right  to  the  temporary  w.v  of  the  soil,  so  it  is  agreed  upon  all  hands,  that  «• 
pancy  gave  also  the  original  right  to  the  permanent  property  in  the  «Mtfi*J 
the  earth  itself;  which  excludes  ever}' one  else  but  the  o^raer  from  the*  ■ 
it.     There  is  indeed  some  difference  among  the  writers  on  natnral  h**J 
cerning  the  reason  why  occupancy  shoiihl  convey  this  right,  and  invert  W* 
this  absolute  property  :  Grotius  and  Puffendorf  insisting  that  thisrightrf^J 
pancy  is  founded  on  a  tacit  and  implied  assent  of  all  mankind  tint  the  M; 
occupant  should  become  the  owner;  and  Barlieyrac,  Titius,  Mr.  Locke. »»<I*U 
holding  that  then*  is  no  such  im])lied  assent,  neither  is  it  neeewaiy  that  ttj 
should  be;  for  that  the  ver^'  act  of  occupancy  alone,  being  a  degree rf w^ , 
labour,  is,  fn)m  a  princi])lc  of  natural  justice,  without  any  consent  or  efl«rt; 
sufficient  of  itself  to  gain  a  title; — a  dis])ute  that  savours  too  much  of  ■iw'J, 
scholastic  refinement.^    However,  both  si<les  agree  in  this,  that  occiipM?*^j 

'  But  it  isof  ^n-at  iin]>r)rtan(^  tlint  niornl  ohligationH  and  the  nidimeataQll*"**|? 
Ik*  referred  to  true  and  intolli/rililo  ]»rinri]il(»s,  Kuoh  as  the  minds  of  aeiMW  Hi^ 
dinposod  moji  rjin  r«»ly  U|>nn  with  confi<li»nf't»  and  satisfaction. 

Mr.  Tx>oko  nays  •*  that  the  labour  of  a  man's  l)o<iy  and  the  wo  of  hla  haiil^J 
say  are  properly  his.  WhutHoovcr  then  he  removeiji  out  of  the  i  ate  thai  aMt" 
306 
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the  title  WM  in  fact  originally  gained  i  ereiy  man  aeising  to  hat 
UN  such  spots  of  ground  as  he  found  moat  agreeable  to  ^^ 
iencep  provided  he  found  them  nnoecapied  bjr  any  one    *> 


I  in  lands  and  movaUes,  being  thus  originally  aeqnired  by  the 
h  taking  amounts  to  a  declaration  that  he  intends  to  appro- 
to  his  own  use,  it  remains  in  him,  b^  the  prindplea  of  univenal 
me  as  he  does  some  other  act  which  shows  an  faitention  to 
then  it  becomes,  naturallv  speaking,  pMiei  juris  onee  more, 
e  again  appropriated  by  tne  next  occnjMuit.  So  if  one  is  poo- 
1,  and  casts  it  into  the  sea  or  a  pnblio  highway,  this  is  saeh  an 
on,  that  a  property  will  be  vested  in  the  first  fortunate  finder 
t  to  his  own  use.  But  if  he  hides  it  privately  in  the  earth, 
place,  and  it  is  discovered,  the  finder  acquires  no  property 
owner  hath  not  b^  this  act  declared  any  intention  to  abandon 
le  contrary :  and  if  he  loses  or  drops  it  by  accident,  it  eannoi 
I  thence  that  he  designed  to  quit  the  poseessioo ;  and  therefore 
le  property  still  remains  in  the  loser,  who  may  claim  it  Main 
Lnd  this,  we  may  remember,  is  the  doctrine  of  the  law  of  £ng> 
o  to  treasure  trove.(i) 

od  of  one  man*s  abandoning  his  property,  and  another  seising 
wion,  however  well  founded  m  theory,  coold  not  long  sabttst  in 

it  in,  he  hath  mixed  hii  Ubour  with,  and  joined  lo  it  something  that 
vnhy  makoA  it  his  proi>erty."  On  Qort.  c.  5. 

mi  aeems  to  be  a  petjtio  prine^;  for  mixina  Uboar  with  a  thinf  eaa 
ike  an  alteration  in  its  shape  or  form ;  ana  if  I  hsd  a  right  to  the 
uiy  labour  was  bestowed  upon  it,  that  ri|cht  still  adheres  to  all  that 
Mtancp.  whatever  changes  it  may  have  undergone.  If  1  had  no  fight 
hat  I  have  none  alter;  and  we  have  not  adranoed  a  single  step  by  Uiis 

rSrotiu*  antl  PufiVndorf.  who  maintain  that  the  origin  and  inTiolabUity 
>un<]o<i  uf>on  a  tacit  iiromiBc  or  compact,  and  therefore  we  eannoi 
pr(>|*orty  without  a  violation  of  a  promiiie  or  a  breach  of  good  faith, 
onorf*,  ffU]»erfluou8  and  inconclusive. 

0  Im*  juM  the  same  necessity  to  call  in  the  aid  of  a  promise  to  aceonnt 
J  other  moral  obligation,  and  to  say  that  men  are  Veund  not  to  beat 
her  )»«H>au!«e  they  liave  promised  not  to  do  so.  Men  are  bound  to  fulfil 
1(1  enfsagemontA,  because  society  could  noi  otherwise  exist;  men  are 
Trom  snothtT'd  pro|)erty,  because  likewise  society  eauld  not  otherwise 
lerefnn*  w  gained  by  resolving  one  obligation  into  the  other, 
•n,  then,  dooii  property  commence?  1  conceive  no  better  answer  eaa 
ocdi|iancy.  or  wht^n  any  thing  is  separated  for  private  use  ftxym  the 
naturt*.  This  is  agreeable  to  the  reason  and  sentiments  of  mankind 
pstablii«hmentti.  When  an  untutored  Indian  has  set  before  him  the 
•  plufkf^l  from  the  tree  thai  protects  him  from  the  heat  of  the  sun, 
ater  rHiH«Hi  from  the  fountain  that  springs  at  his  feet, — if  he  is  driven 
rudor  rrf>m  thi;*  re|»aHt,  so  easy  to  be  replaced,  he  instantly  feels  and 
r>n  of  that  law  of  property  which  nature  herself  has  written  upon  Uie 
ind. — rimisTiAN. 

>  on  international  law  concur  in  the  doctrine  that  actual  oecupancv  b 
t  thp  title  to  lan<l  nowly  discovered  and  vacant.  Pufi*.  1.  4,  e.  4.  Vat. 
••  1.  2.  c.  3.  It  is  im|M»rtAnt  to  remark  that,  so  llw  at  least  as  regards 
ovf^rtT  and  o(vui»unt  ai*quires  no  title  to  himself,  but  to  the  nation  to 
or  und<*r  w)io«m»  flag  h«*  sails.  All  private  property  in  land  is  derived 
n  of  thi«  country,  either  directly  or  remotetjr.  Among  the  aboriginal 
rth  America  th«>re  was  no  private  property  m  land;  but  the  territory 
b  l>elong«*d  to  the  tribe,  who  alone  hadl  the  power  to  dispose  of  them, 
f  of  the  Six  Nations,  thb  power  was  vested  in  the  general  counril-fire, 
^e  tribes  had  no  right  to  sell  or  transfer.  Something  like  this  is  dia* 
u-liest  accountM  we  have  of  the  laws  of  the  savage  inha&tants  of  ancient 
r  in  land  was  flnt  in  the  nation  or  tribo,  and  the  right  of  the  individual 
sly  usufructuary  and  tem|>orar}-.  2  Kent's  Omu.  320. — Saatswoon. 
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fact.  It  WM  calculntod  merely  for  the  rndimentB  of  ci\'il  HOCietT,  «nd  nect»3ii9f 
wufed  nmoDf;  thu  eompliL-utod  intercHtH  und  nrtilttial  retinementB  of  pi>lit«  uit 
vMlablicihed  frovernnicnlii.  In  these  it  was  foand,  that  what  became  inconTCTum 
or  uock'HA  to  ono  man,  vtuh  hif^hty  convenient  and  useful  to  another,  trhora 
l-eady  to  give  in  exchange  for  it  some  eqnivalent  that  was  eqnally  de«inbl>to 
the  formor  pro])rietor.  Thus  mutual  coDvcnionco  introduced  commercial  " 
and  the  rpcipmeal  transfer  of  property  by  sale,  grant,  or  conveyance; 
*10n  *"">?  ^  eon  side  i-cd  eitlier  as  a  continuance  of  the  original  poMm 
-l  which  the  tirat  occupant  had,  or  as  an  abandoning  of  the  thing  by 
Jircsent  owner,  niid  nn  inuncdiato  siiccessire  occupancy  of  the  Mme  by 
new  proprietor,  Tlic  voluntary  dereliction  of  the  owner,  and  delivnii^  ita 
.  possession  to  another  individual,  amount  to  a  tronster  of  the  property:  the|i*- 

frictor  declaring  his  intention  no  longur  to  occupy  the  thine  himmf,  hat  tlMt 
is  own  right  of  occujianiy  ithiiU  be  veetod  in  the  new  acqairer.  Or,  takts  ii 
the  other  Hght,  if  I  agree  to  part  with  an  acre  of  my  land  to  Titina,  the  '  ' 
of  conveyance  is  an  evidence  of  my  intending  to  abandon  the  propieity; 
Titius,  being  the  only  or  first  man  acquainted  with  euch  my  intention,hniiMifiMi||r 
Steps  in  and  Eioizcs  tho  vacant  posecssion ;  thus  the  consent  expresHd  hy  IM 
conveyance  gives  Titius  a  good  right  against  me ;  and  posseBsion,  or  occnpug*, 
confirms  that  nj^ht  against  all  the  world  besides.' 

The  most  nnivcmiil  and  etfcctual  way  of  abandoning  properly,  is  by  th«  dad 
of  theoccugiant :  when,  both  the  actual  possession  and  intention  of  ke^Mi^|i» 
session  censing,  the  properly  which  is  liiunded  upon  such  possession  and  laurai 
Du^ht  also  to  ecnsG  of  murNc.  For,  naturally  speaking,  the  instant  a  hub  mm 
to  1)0,  he  censes  to  have  any  dominion :  else,  if  he  hi^  a  right  to  dispose  of  Ml 
ncdiiisJfions  one  moment  beyond  his  life,  he  would  also  have  a  right  to  dovl I 
r  disjioxul  for  a  million  of  ages  uflcr  him:  which  would  be  highly  absod  all 


inc'invcniont.  ^11  property  niust  therefore  cease  upon  death,  oonsderiagi 
as  abHohito  indiWiluiiln,  unil  unconnected  with  civil  society:  for, thea. ^llil 
principles  before  est-iibiished,  tlie  next  immediate  occupant  would  acqnii*  a  iWH  I 
in  ull  that  the  deceased  ])nNsessed.  But  as,  under  eivuized  gownw^«W| 
are  calculated  for  the  jicacc  of  mankind,  such  a  constitution  woold  be  ■ 
of  endless  disturliKtices.  the  universal  Inw  of  almost  every  nation  n 
kind  of  secondary  law  of  natnre)  Ims  either  given  the  dying  penoa  a  |i 
continuing  his  projicrt}-,  by  disposing  of  his  poeseeeions  by  will ;  or,  in 
*111      "'^'rf'('<^'l'^  tf  dixiK»c  of  it,  or  is  not  permitted  to  make  anydiapo« 

-I       all,  the  munici]iiil  law  of  the  country  then  steps  in,  and  dcdtmll 
shall  he  the  successor,  ivprc*cn tat ive,  or  heir  of  thedeceaaed;  that  iaiW""^ 
shall  have  n  right  to  enter  upon  this  vacant  possession,  in  order  to  if 
confusion  which  its  becoming  again  common  would(A)  occasion. 
in  casE>  no  testament  be  permitted  by  tho  law,  or  none  be  made,! 
be  found  so  qualified  as  the  law  requires,  still,  to  prevent  the  robut titled 
puncy  IVum  again  taking  pluee,  the  doctrine  of  escheats  ia  adopted  in  A 
evei'y  country ;  whereby  the  sovereign  of  the  state,  and  those  wno  dwB^ 
liis  antboritv,  are  the  ultimate  heirs,  and  succeed  to  those  inberitaneti  OV 
no  other  title  can  be  funned. 

The  right  of  inberitniice,  or  descent  to  the  children  and  relatioaaaf  A 
ceased,  seems  tu  biwe  been  allowed  much  earlier  than  the  ri^tflf  J   "~ 
testament.     We  aiv  apt  to  umccive  at  tirat  view  that  it  haa  tiatw 
yet  we  often  mistake  Jiir  nature  what  we  find  established  by  long  ai 

(*1  Tl  ta  priiKhi4ltv  tu  pTt^'-ut  HTir  trvnurj'  nf  imivwlrq  prajwHj  4h 
Vut  tbt clTil  U>  r,V.>l.li r<  Ciih^T ^ni  —n  u .A' prnon  1  •>  fj^.»,^\l. 
Uii<l,u|im  Uirdiilli  lit  Fithi'i.  (he  InhnrluniviliHi  Bat  hi 

'TTnon  nhnti'vi-r  principle  the  Hght  of  property  is  founded,  t     >  1  Wflf^ 

Irnnfferrin^  iii>i<in»  ici  Inllow  un  n  natiimt  coiiHCquence:  if  the  h  md  tti 

«:(rhBnf!n  Ibc  jimdiin-'  nt  tli<-ir  InilR.  no  one  ever  diHputed  thu  Myaf  fl 

or  thfi  rnnlinuniice  of  th.>  oritrlTiiil  title.     Tliiit  doM  not  seem  to  )<l|r' 

cupuncy;  for  it  (■knnni  lio-'iiid  Ihut  in  »uc)i  acnne  there  is  erera  '' 
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seilAinlyA  wise  and  effectual,  bat  clearly  a  poUticalvealabludliiieiil; 
lancni  right  of  property,  vested  in  the  anoeator  himaelf,  waa  no 
iraiy  a  civile  right.*  It  m  trae,  that  thp  tranamiflakm  of  one'a  poa- 
itMity  has  an  evident  tendency  to  make  a  man  a  good  citiien  and 
srof  society ;  it  sets  the  passions  on  the  side  of  duty»  and  prompts 
rre  well  of  the  pablic,  when  he  is  sore  that  the  reward  of  his  ser- 
die  with  himself,  but  be  transmitted  to  thoee  with  whom  he  ia 
the  dearest  and  moat  tender  aflecUona.  Yet,  reasonable  as  this 
the  right  of  inheritance  may  seem,  it  is  probable  that  ha  inune- 
sroae  not  iVom  speculationa  altogether  so  delicate  and  refined,  and, 
»rtaitoas  circumstances,  at  least  IVom  a  plainer  and  mora  simple 
nan's  children  or  nearest  relations  are  uaoidlv  about  him  on  nia 
d  are  the  earliest  witnesses  of  his  decease.  I'hey  become  rm\2 
irally  the  next  immediate  occupants,  till  at  length  in  pro-  ^ 
lia  IVequent  usage  ripened  into  general  law.  And  thwefiire  also 
ages,  on  failure  of  children,  a  man's  servants  bom  under  hia  roof 
to  be  his  heirs ;  being  immediately  on  the  qiot  when  he  died.  F6r 
Id  patriarch  Abraham  expressly  declaring  that,  "since  God  had 
leea,  his  steward  £lieaer,  one  bom  in  his  bouse,  waa  hia  heir.'*(() 
nty  continued  only  for  life,  testaments  were  useleas  and  unknown: 
■ecame  inheritable,  the  inheritance  waa  long  indefeasible,  and  the 
nrs  at  law  were  incapable  of  exclusion  by  will :  till  at  length  it 
\t  ao  Htrict  a  rule  of  inheritance  made  heirs  disobedient  and  nead- 
ded  creditors  of  their  jusi  debts,  and  prevented  many  provident 
ividing  or  charging  their  estates  aa  the  exigence  of  their  fiunillea 
ia  introduced  pretty  generally  the  ri^t  of  diapoaing  of  one'a  pro- 
rt  of  it,  by  tt'jstamtnt ;  that  is,  by  written  or  oral  instraetiona  pro* 
i  and  authenticated,  accordini^  to  the  pleasure  of  the  deesassdi 
refore  emphatically  style  his  in/L  This  was  estabUahed  in  aome 
h  later  than  in  othcrM.  With  us  in  England,  till  modem  timea,  a 
y  diH|H>A4'  of  one-third  of  hiH  movables  tlrom  his  wife  and  children ; 
[,  no  will  was  piTmitted  of  lands  till  the  reign  of  Ileniy  the  Eighth; 
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ee  with  Xh^  loarninl  rommontatnr  that  the  permanent  right  of  proper tf 
iiic«!«tor  himm^lf  (that  in,  for  hi*  life)  is  not  a  natural,  but  merely  a  dril, 

roure<l  to  nhow  (Note  1)  that  th<»  notion  of  property  is  universal,  and  is 
le  mind  nf  ninn  by  n^ojion  and  nature,  prior  to  all  positive  institutions 
finoiu**nt!t.  If  tlio  liiwi«  of  the  Ian<l  wert*  vwipended.  we  should  be  under 
and  natural  ohligution  to  refrain  from  invading  each  otheKiproperty  as 
and  a<«iMiuUing  «'a<*h  othor'n  oeraons.  I  am  oblipfid  also  to  difler  from  the 
Bn<l  ull  writopH  uiK>n  general  law,  who  maintain  that  diildfett  have  no 
nature  to  xurc^HM  to  the  property  of  their  deceased  parents  than  stran* 
be  preft*r«»nce  given  to  them  originates  solely  ia  political  establishmenta. 
er  rrit4*non  l»y  which  we  can  determine  any  rule  or  obUgation  to  he 
ire  than  it:*  univ«*rNality,  and  by  inquiring  whether  it  is  not,  and  has  not 
Dtrieit  and  age<«,  agr«*eahle  to  the  feelings,  affections,  and  reason  of  man- 
ction  of  {iiirtMit!*  towurdit  their  children  is  the  most  powerful  and  nni- 
which  natun*  hnM  plant4H|  in  the  human  breast ;  and  it  cannot  be  eon* 
the  mottt  Mvage  utate.  that  any  one  is  so  destitute  of  that  all^ion  and 
would  not  revolt  at  the  poMtion  that  a  ftranger  has  as  good  aright  as 
the  i>r<>|>erty  of  the  de<*eaM?d  parent. 

wre^/ur  g*ii  mvfuf  hhni  iH*<*mii  not  to  have  been  confined  to  the  woods  ef 

D  he  one  of  the  fimt  laws  in  the  code  of  nature:  thcmgh  positive  institu- 

thought  it  pnid«*nt  to  leave  the  fiarent  the  ftiU  disposition  of  his  pro- 

ieath,  or  to  n'gulatv  the  shares  of  the  children  when  the  parent's  will  is 

t  history  of  mankind  we  have  express  authority  that  this  is  agreeable  to 
himself: — And  ieMd,  the  word  tif  ikt  Lard  came  whIo  Akmkami^  '^^'V^  ^^ 
keir;  bmi  At  thai  mMoU  come  o^t  rf  tAii%e  cwa  homla  dUlf  k  fAms  A<ir.    Gen.  c. 
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and  then  only  of  a  certain  portion:  for  it  wa»  not  till  after  the  restontion tkA 
the  jK>\ver  of  devising  real  property  became  ho  universal  a»  at  present.* 

Wills  therefore  unci  testaments,  right8  of  inhoritunce  and  suceeKHionMnil 
of  them  creatures  of  the  civil  or  muninpul  lawH,  and  accordingly  are  in  il 
renpeets  re«i:iilated  hy  them ;  every  distinct  country  having  ditfcreut  ceremou 
and  requisites  to  make  a  testament  completely  valid:  neither  does  anythi^ 
^.o-i      vary  more  than  the  right  of  inheritance  under  difTerent  ^natroDal  tA 

'  J  hlishments.  In  England  particularly,  this  diversity  is  carried  tosnehi 
length,  as  if  it  had  been  meant  to  point  out  the  power  of  the  laws  io  regolati^ 
the  succession  to  property,  and  how  futile  every  claim  must  be,  that  has  not  in 
ibundation  in  the  positive  rules  of  the  state.  In  personal  estates  the  father  mif 
succeed  to  his  children ;  in  landed  property  he  never  can  be  their  immediM 
heir,  by  any  the  remotest  possibility  :*  in  general  only  tho  eldest  son,  in  toM 
]ilaces  only  the  youngest,  in  others  all  tho  sons  together,  have  a  right  to  mcecd 
to  tho  inheritance :  in  real  estates  males  are  preferred  to  females,  and  theckkil 
male  will  usually  exclude  the  rest ;  in  the  division  of  personal  estates,  the  femahi 
of  equal  degree  are  admitted  together  with  the  males,  and  no  right  of  pria^- 
geniture  is  allowed. 

This  one  consideration  may  help  to  remove  the  scmples  of  many  vA 
meaning  pei'sons  who  set  up  a  mistaken  conscience  in  opposition  to  the  nki 
of  law.  If  a  man  disinherits  his  son,  by  a  will  dulv  executed,  and  learet  !■ 
estate  to  a  stranger,  there  are  many  who  consider  this  proceeding  as  eootroj 
to  natural  justice;  while  others  so  scrupulously  adhere  to  the  supposed  lata* 
tiou  of  the  dead,  that  if  a  will  of  lands  be  attested  by  only  two  witnesses  intfi 
of  three,  which  the  law  requires,  they  are  apt  to  imagine  that  the  heirisboHl 
in  conscience  to  relinquish  his  title  to  the  devisee.  But  both  of  them  ceitairif 
]>roceed  upon  very  erroneous  principles,  as  if,  on  the  one  hand,  the  son  had  If 
nature  a  right  to  succeed  to  his  father's  lands;  or  as  if,  on  the  other  hand, da 
owner  was  by  nature  entitled  to  direct  the  succession  of  his  property  after  )m 
own  decrease.  Whereas  the  law  of  natui*e  suggests,  that  on  the  death  of  tti 
possessor  the  estate  should  again  become  common,  and  be  open  to  the  MUl 
occupant,  unless  otherwise  ordered  for  the  sake  of  civil  peace  by  the  poatiie 
law  of  society.  The  positive  law  of  society,  which  is  with  us  the  nmnicipal  kv 
of  England,  directs  it  to  vest  in  such  person  as  the  last  proprietor  shaU  (j«% 
attended  with  certaui  requisites,  appoint;  and,  in  defect  or  such  appointlit, 
*141  ^^  ^^  ^^  some  particular  pei'son,  who  from  the  result  ♦of  certain  hwl 
^  constitutions,  appears  to  he  tho  heir  at  law.  Hence  it  foUows,  thtf 
where  the  appointment  is  regularly  made,  there  cannot  be  a  shadow  of  right  ii 

^  By  32  II<'n.  VIII.  c.  1,  nil  ROCAgc  lands  were  made  deviwible,  and  two-thirds  of 
of  military  tenure.     When  these  at  the  restoration  were  converted  into  socage  i 
all  lands  bocami>  dovisahio,  some  copyholds  excepted.    See  p.  375. — CaaisnAX. 

'  Mr.  Proston,  commenting  upon  th«;  passage  in  the  text,  says,  **  By  it  BHist  be 
stood  that  the  father  cannot  succeed  to  his  son  merely  in  the  charaHer  and 


In  any  other  sense,  it  is  not  >»y  any  means  accurate  to  say  the  father  caanet,  'bjaqAi 
remotest  ]»ossiliiIity.'  succeed  to  the  son  as  his  imm^iate  heir.  It  seems  to  havsMM 
Hlackst one's  intention  to  deny  that  there  were  any  possible  means  by  which  ths  ftllv 
could  succeed  as  iinmc^liate  heir  to  his  son.     A  contrary  doctriae,  hotrsff cr.  ii  dw^ 


(«tahlish(Hl.  It  has  hvon  held  that  the  father  may  be  immediate  heir  to  hit 
sfctrnd-rnuxin  *y  t/,r  s^n.  When  a  father  would  he  entitled  to  be  heir  as  nnm  Io  IksM 
if  ho  did  hot  su-^tain  the  relation  of  fatlier,  lie  is  not  excluded  merely  on  the  gRmaiM  I 
he  i.t  the  father.  Sup])r»se.  then,  two  cousins  to  intermarry',  and  that  there  is  ■Mscftttf  J 
niarria^'c  a  sr>n.  who  purchases  lands  and  dies :  in  inqniring  for  the  heir  to  thsH^lla  I 
a  (h'cisive  (»lij.>rtion  to  the  olaim  of  the  father  that  he  ia  the  father,  as  often  w  AsfH^  I 
tion  is  wht'ther  lie  shall  Ih>  ])reforred  to  the  uncle  or  ffreatr-unde  of  the  soa,  OB  Ihi  fVl  I 
of  the  father.  r>ut  let  the  paternal  line  fail,  and  then  reoonrse  iwt  bohailftiia  I 
maternal  line.  In  that  line  tho  father  may  succeed  as  a  cousin  tw  iiis  SOB.**  B^V^  I 
Ahst.  ii.  41*).  I 

Since  this  note  was  first  puMished,  it  has  been  enacted  hy  thests  itoof  3  Jk40iLR  I 
c.  1()0,  that  <'Vi-ry  lineal  an<-(*stor  shall  be  capable  of  being  heir  to  ^  ly  of  Us  iSHia''  I 
he  preferretl  to  collaterals. — IIuveden.  ■ 
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ny  ••IK*  I'lit  tlir  j>«»r«»r»n  »ppf>int<*d:  ami,  where  tlio  necosjiory  nvjulslto-*  aro 
niilT<  •].  ili<*  riirlit  <it'th«*  heir  in  <M|iiully  Htroii^r,  nuil  )»iiilt  upon  ur*  holiil  a  toiinda- 
'•n.  :i*«   till*  riirlit  of  tlu*  iloviHoo  woiiM  havo   hcoii,  Hii]i|H).siiii^  such   ]*c(|iiirtiti*t 

■flN"  •»t»"»i*rVr'i. 

But.  artor  ail.  thoff  an*  some  fow  thiii£r*«  whi^'h,  iiotwitlistnrniiii^  the  p^nenil 
itr^»*l  lift  ion  an*l  ciMitiiiuafico  of  prDpvi'ty,  niu^t  still  uiiavoitiahly  rt*niaiii  in 
i>mfii<>ii;  U-iM;r  >nrh  whoivin  nothing;  hut  an  tisufrurtuary  |»ro|icrty  in  capalih* 
r  l»«'iii:^  hail;  anil  thi-ivfun*  th«*y  ^Till  hi'lmi*;  to  th«*  tir.*«t  <»i*ni]iant,  <lurintx  tlu' 
imo  lit-  hnliN  |Hi<4MW!<i(»ii  ^^V  them,  aii'l  no  I<»n;;er.  SiK-h  •amon;^  others)  are  the 
Lefiit-ritH  of  hi^iit,  uir«  un<i  water;  which  a  man  mav  (MTUpy  hy  means  of  his 
rin«l'>u-!«.  hi*«  ;rar>h-nN  1h»«  mills,  an<l  other  convenienres:  such  also  are  the 
srnomlitv  «»f  tht>M»  animals  which  are  Kii«l  to  Ih»  f\nr  ntiturtv,  or  of  u  wihl  an*! 
intaiiiahle  (ii**|)ositi<>n:  which  any  man  may  seixe  upon  and  krep  for  his  own 
l«*'  :io*l  plea-^un'.  All  ihcM*  things,  -<>  luni;  as  tiiey  remain  in  po.ssi'SMion,  every 
nmii  ha-t  a  ri^^ht  to  enj(»y  witliout  disturhance;  l)Ut  if  once  they  escape  fn»m 
lii*  i-u?-t«»ily,  or  he  voluntarily  ahandons  tlie  ui^e  of  them,  they  return  to  the 
roniixi'in  stiK-k,  and  any  man  else  has  an  equal  ri^ht  to  seiz^e  and  enjoy  them 
Ut<-ruapis. 

A:^ain:  iherr  are  other  tliiii;^  in  whi<'h  a  permanent  pn»perty  j/Iim/  siih**i«it, 
Bof  "filv  U'i  to  the  teniponir}'  um\  hut  aNo  (ht>  solid  Mil»stance;  and  which  vet 
Would  ft*  fn-tpiently  found  without  a  ])roprirtor,  had  not  t)ie  wisdom  of  the 
law  provith'il  a  n'nu'ily  to  ohviate  this  inconvenience.  Such  are  fori*^ts  and 
othvr  w:i.-te  !;n>uiids,  which  were  omitted  to  hi.*  appropriatcfi  in  the  p'lieral 
dii*tnh'ition  of  lamls;  such  also  are  wrecks,  cMravs,  and  that  species  of  wild 
animaN  which  the  arhitniry  ci)nHtitutions  of  p(>;«itive  law  have  distint;uiNhe«i 
frr>m  i.*ie  n—t  hy  the  well-known  appellation  t>f  i^ame.  With  reiranl  to  thiwo 
ant]  «<*nie  otheiN,  as  di^turharnvs  and  (piarreW  *  would  fre<pti>ntly  arise  r*|r 
ain«>ri:^  in>livi duals,  contendini^  al^mt  the  acipiisitinn  of  this  species  of  ^ 
pT'jH-rtv  l»y  rir>t  «M'<-upancy,  the  law  has  thenMon*  wisely  cut  up  the  root  of 
di!*"*  r.-i'»n.  hy  \\—tini£  the  tliini^s  thnuMdves  in  the  ^-oven-ij^n  of  the  state:  •►r  el>e 
in  I::-  r^  pritf  ntalivi't  ap)H»inteil  an^l  authorj/rd  l>y  liiiii,  U'in:;  usually  the  lonU 
of  t:i  4'i'if  .\nd  tlin*'  th*'  lf«xi'*Iature  of  ICti^laiid  ha**  uuiversally  pp»mot»'»l  th«> 
Iprmril  .■iiii«»  of  livil  -oi-ioty.  tin*  prarr  and  ^♦*«•llrity  of  imlivifhials,  hy  sti'adily 
pur*  iiri::  that  wit  and  onhTJy  maxim,  of  aj**i:^nini;  to  evcrj*  ihiuij  capahh-  t»f 
owii'  r-Mp  a  ••v;al  and  <letcrminate  owiu-r. 


(•IFAFTKH    II. 

I    !:i:Al.  ri:"i*i:F:TY:    and,  FIFJST.  ok  rufM'OUKAF,  1IKKKF>IT.\MKNTS. 

Tin:  iihjfri^  of  dominion  or  pn»perty  are  fh'ftj<.  as  ('oittnidistiniritsh(*<l  trrun 
ffT^'ti* :  and  thini^s  an*  hy  tlie  law  of  KnL:]an<l  di<*triF»iitrfi  into  twf)  kiniU; 
!kin:r-  '""'^  and  thimr*  /tr.*//!*?/.  ThiniX^  ;>•//  are  **iiih  as  are  j»irmanent,  tixr-l, 
to*!  iiiimovai'l**.  whi<'h  ranntrt  Fh*  carried  out  ot'  their  ]da<'f:  as  lands  and 
len*m*nt-:  t!iiri::«i  /.»rvrt;i.//  aro  ir^Hnls.  monry,  ami  all  other  movahle^;  which 
ttmv  att'iid  tli»-  owner's  person  wherever  hi*  tliinks  pniper  to  j;o.* 

■Mr  *^?^plii-n  jn-tly  reTii:irk*  thnt  it  i««  m'»rp  riirr»'«-t  iiml  - '»nv#«i!ii'nt  t.»  k»*»'p  •'•'piritt* 
K^  i-i»%ft  -if  !lj-  -u^i'-i't-i  in  w)iieki  pro|MTty  may  !•»•  sitNiiTip"!  from  tlif  id»':i  of  \\\**  f-tatf 
^  mt»-r»-*t  that  mav  U-  ari|uir«*cl  in  tln-M*  -iilijiftH.  TImt*-  ii*  a  flistiiietion  iM-iwrfn  tJiinjH 
fetid  th*"  •••tati*  in  thiiitr*.  ThtnijM  r<^.if  aw  lan<I.  -tnietni**  llu-nt^n.  fixtures  theri  to.  ;ini| 
^hl*  :«»ti:ii*!  oiit  of.  uiiit«\xe«l  to.  or  i'.\i-ri  iMiM**  within,  land.  There  may  \'»*  a  |»«>r>i>nal 
tf**  ;ri  u  iliini:  r*-*!.  »•  a  tenii  <rf  y^iir*.  a  nii»rt;:.i;:f.  A.*.  /»'m'  ».«'i.v  ii  -ih-h  an  intiTf^t. 
h«*!d  m*  m«'rrlv  roUntc^id  tn  a  d^Kt  or  p«T4oiial  duty,  in  a  thin:*  re.d.  ti<*  i«  of  uiietT- 
gA  «liira»Cion  und  wliirh  trv  i>nM!«i)iiliiv  innv  liuit  l^r  lif*v  TIhti*  eaiinot  Im»  h  real  t><«tat*'  in  i% 
wn^r  f^'rviml.  Sir  KicbanJ  FVp| N>r  Anh'ti,  in  llmkeriil^f  1-5.  Ingram.  *J  V^k.  .Ir.  (Vil.  Iia« 
Vol.  r— ;:«  *'H 
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In  treating  of  thinprH  real,  let  us  consider,  first,  their  several  sort*  or  kin 
svrondly,  the  Unurcs  hy  which  tlicy  may  bo  holden;  thirdly,  the  t^tatf^  wb 
may  be  had  in  them;  audy  fourthly ,  the  title  to  them,  and  the  manner  of  acquit 
and  losing  it. 

First,  with  regard  to  their  several  sorts  or  kinds,  things  real  are  usually  i 
to   eonsist   in   lands,  tenements,  or  hei'editamentB.'     Land  coinprehendr 
things  of  a  permanent,  substantial  nature;  being  a  word  of  a  verr  extens 
signiticAtion,  as  will  presently  appear  more  at  large.     Tenement  is  a  word 
^,^,     still  greater  extent,  and  though  in  its  vulgar  aecep*tation  it  i?  only 

'  J  plied  to  houses  and  other  buildings,  yet,  in  its  original,  proper,  and  le 
sense,  it  simiities  every  thing  that  may  be  holden^  provided  it  be  of  a  perman 
nature;  whether  it  l)e  of  a  substantial  and  sensible,  or  of  an  unaabetantial  id 
kind.'    Thus  liberum  tenementuniy  frank  tenement,  or  freehold^  is  applicablf  i 

civen  a  definition  of  real  property  which  lia.s  been  followed  by  the  Supreme  Comt 
ronnRylvania  in  the  case  ot  Meason's  estate,  4  Watts,  340.  "Wherever  a  I«erpfC 
inheritance  is  granto<l  ivhi(*h  aris(>M  out  of  lan<l,  or  is  in  any  dej*re«  oonneeted  with  it, 
as  it  is  cniphaticully  cxpr<»ssod  by  lord  Coke,  exercisable  within  it,  it  in  that  son  of  | 
porty  which  the  law  denominates  real  X)ro]terty.*'  This  definitinn,  thoufrh  trutr  m  fa 
It  goes,  is  yet  not  entirely  accurate.  There  is  certainly  no  reason  for  cnnfinine  it  to  the c 
of  a  perjHiual  inht-riiamrc.  Surely  an  estate  for  life  in  land  is  real  estate,  it  ii  noc  en 
interest  in  it  which  is.  A  chattel  real  is  )»ersonal  estate.  It  will  not  do  to  raUtin 
"interests  for  an  indoHniteor  uncertain  duration''  for  the  words  "perpetual  inlieiitftBO 
without  more;  b(>cause  the  estates  of  tenants  by  »Hitute  miTrhant,  slaiute  atftpfe,  «nd  d^ 
though  of  this  character,  are  chattels,  and  not  fr«>ehoIdR.  A  mortgage,  though  giraf 
intercut  in  real  estate  even  in  f(Hvsini])le,  and  wliich  may,  by  procecdingt  at  Uv  or 
equity,  be  converted  into  an  absolute  indefeasible  estate,  is  nothing,  for  aU  practical  |i 
pos«8,  but  a  chattel.  It  is  to  Ite  reninrke<l,  liowever,  that  them  instances  are  all  ctm 
wliich  the  estates  are  h(*l<l  as  mere  security  for  debts  and  follow  the  nature  of  thedil 
to  which  tliey  aw  accessory. 

When  the  owner  of  land  ha^  by  his  will,  or  by  a  trust,  directed  that  it  shall  be  mUi 
money,  courts  of  <M}uity,  which  always  consider  that  as  actually  done  which  ooghlli 
done,  will  treat  the  land  so  dire<'te(l  to  be  soJ«I  as  money  ;  and  so,  mei?  vmo,  money  dilid 
to  be  laid  out  in  land  will  in  e<]uily  he  considered  as  land. 

An  interest  in  realty,  hy  bein;;  mingled  in  an  undistinguished  mans  of  propeitfhl 
in  common  with  {X'rr'onalty,  may  have  the  latter  character  impreeaed  npon  it.  Tk 
shares  of  stock  in  a  hank  or  otlier  cor]ioration  are  i)ersonal  estate,  without  lefcwaci 
tlie  nature  of  the  suhj^cts  in  whicli  th«'se  shares  pivo  an  interest.  This  ia  the  fCM 
doctrine  of  American  law.  2  Kent,  o40.  n.  In  England,  shares  in  companietMndit 
for  the  puri»ose  of  a<ting  on  land  exclusively,  as  railroad,  canal,  ana  tnmpikiBi 
panics,  are  real  estate.  I>ryhutter  r*.  Bartholomew,  2  P.  Wms.  127.  Bndtcnj^i 
lujiram,  2  Ves.  Jr.  (k>1.  It  is  so  hold  in  Kentucky  also.  Price  tw.  Priire,  6  ThwuL  Vu< 
is  inoni  convenient,  however,  to  consider  the  share  as  a  transmissible  and  aM^nri 
franchise  of  the  {x^rsonal  kind,  giving  the  proprietor  a  right  to  his  proportioD  nf  ti 
piviiits  in  money  in  the  sliajte  of  annual  dividends,  and  to  a  return  of  nis  rafiital 
money  upon  tlie  (li.^soluti«m  of  the  corjKiration  or  expiration  of  the  charter.— ^^ 

WOOD. 

^The  terms  "lands,"  "  tenements,*'  and  "  hereditaments,"  and  other  namndftcnyi 
real  ]>roperty,  an:  fully  explained  in  Co.  Litt.  4  a.  to  C  b.  It  will  be  found  material  toiMi 
un  accurate  *know]i>(l;rc  of  them.  An  advowson  in  gross  will  not  pasa  ht  the  word  "M 
in  a  will,  but  it  is  com})ivliended  un<ler  the  terms  "tenementr'  md  '* hdetlitiiM** 
Fort.  :^,51.    3  Atk.  4r,4.    Ca.  Temp.  Talb.  U.*^.— Cnmr. 

'Therefore  in  an  action  of  ejectment,  which,  with  the  exception  of  tithe  and 
appurtenant,  is  only  su^^tainahh*  for  a  rorf)t»rf(d  hereditament,  it  ia  improper  loi 
the  jiropcrty  s^)n;:ht  to  >»c  r«'«'ov«'re<l  tin  ^  fcarmrnt,  unless  with  reference  to  a  pteriov 

iinn.    1  Viix^t.  441.  S  Kant.  *m'>7.   By  the  general  description  of  a  mtm 


certain  dcs<Tipti 

a  diurch  may  V>e  recoveretl.    1  Salk.  251).    The  term  cAwr,  withoat  ateti^g  a 
numl)er  of  acres,  in  a  siiAicient  description  in  ejectment.     11  Ooke,  55.    In 
acceptation  it  mean<  an  enclosed  field:  hut  in  law  it  rather  signifiea  ^heafpanteiiM 
of  the  party  in  a  )>articular  s]iot  of  hind,  whether  enclosed  or  not.    7  BMt»  f07.   Djj 
&  Stud.  30.     If  a  man  make  a  ft-oftmeiit  of  a  house  **wUh  I  *"     " 


pa.«»«es  by  the  words  t/-,7/.  f/i,-  npinirWhancf*  hwX  the  carden,  curti  nd  ekae  ^4*^ 

to  the  house,  and  nn  wliicli  the  house  is  built,  ana  no  other  laikw^^  iKN^gh  UMdv*^ 

pied  with  the  hnu<:e :  hut  1»y  a  devise  of  n  messuage,  without         n  «b  **Mllllf4|^ 

nat\cf»"  the  ganlen  and  curtilage  will  puss,  and,  where  the  inV^  anNli^CNl^ 
i02 
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*U  And  other  Holid  olijoct«i,  Imt  qIho  to  offirofl,  rentfl,  commons,  and 
)  :iiiil.  a**  hiiMin  uiid  l)oiisi'<«  htv  li'iirinoiitM,  ho  m  an  advowHon  a 
ami  »  fniiichiM*.  an  otticf,  a  ritflit  of  cninnion,  a  |H*ora^,  or  other 
[*  the  liki*  iin*iii)>'<«tuiitial  kin«K  an*  all  ot*  thi'iii,  l<*pilly  Kpfakiii^,  toniv 
But  an  hfrtiiitiimtnt,  Mayr<  Sir  Ivlwanl  ("oko.C'jiH  hy  inurh  tho  lar^ef<t 
'oiM|)r«'li<'MHiv<*  (>x|»n*Mrtion:  for  it  inc-ludi'M  not  only  landn  and  U*nt*- 
what •*•»*•  v»T  may  1m»  inhrritrd,  ho  it  ror|H>i>'a!  or  in<*oqH>n'al,  n»al, 
r  inixc'l.  Thus  an  h<'ir-l<HMn.  or  ini]>l«'in<*nt  of  tiiniiture  whi<*h  hy 
wtMid-  to  the  heir  toi^fthrr  with  a  hoii<M%  is  niMther  lan<l.  nor  tcni*- 
a  nit*r«*  iii<ivai»U*:  yrt  U^in^  inhfritahlo.  In  conipriHiMl  under  the 
ni  ht'H'ditanu'iit :  and  sua  (*oiidition,  the  iKMietit  of  which  may  de- 
nian  t'nMu  his  anrt'Hlor,  is  aJKn  an  hereditament.^'/)* 
mrnt?»  thi'ii.  to  u**e  the  lar^rM  «*xi»n*H>ion,an»  of  two  kinds,  eorporeal 
»n'al.  (*ori»oreal  consiNt  of  niieh  as  atfert  the  senHes;  su<*h  an  may  1h3 
andled  hy  the  ImmIv  :  iiie(»qH>n*al  are  not  the  ohjeet  of  Hi*nHation,  ean 
Kt*en  nor  handled,  an*  ei>*aturert  of  the  mind,  and  exint  onlv  in  eon- 

d  hiTi'ditaiMont**  eonsist  wholly  of  nuhstantial  and  permanent  ohjeets; 
nay  !•<•  iumprehended  under  the  ^Mienil  denomination  of  land  only. 
IVH  Sir  Kiiward  Coke.f  *•)  e<im]>rehendeth.  in  its  lej;^al  ni^nitieation.  any 
I,  or  earth  what*iiM*v»'r;  as  arahle,  meadows,  pastun^s,  wihnIs.  nMNirs, 
n*ln'«i.  t'lir/.i'-.  and  heath.  ♦It  legally  ineludetli  also  all  eastles,  r«iw 
other  huililin^s:  ft»r  they  consist,  said  he,  of  two  thiiii^;  land^  ^ 
e  foundation,  and  strurturr.  thereu]>on;  so  that  if  I  convey  the  lantt 
the  stnieture  or  huildini;  passeth  then'with.  It  is  o|iser\'ahh*  that 
e  nieiitioniMl  as  a  Hp«>eies  of  land,  which  may  seem  a  kind  of  solecism; 
the  lant;iiat;e  «)f  the  law:  an<l  thereton*  I  cannttt  hrin^  an  action  to 
.se*<««iiin  of  a  po<»l  or  •►ther  piece  «»f  water  hy  the  name  of  laiter  only; 
alc'ulaiin;;  it.*«  cai»aeitv.  as,  for  so  manv  cuhieal  vanis;  or  hy  HUiK*r- 
are.  tt»r  twenty  a«-n*s  of  water;  or  hy  general  dcM-ription.  as  for  u 
(en-<>ursc.  iir  a  rivulet:  hut  1  must  hrini;  niv  aetion  tor  the  lanil  that 
tMittiim,  and  niu-t  eall  it  twenty  acres  of  Uiud  rnnrtui  tn'th  tnihrJ  f) 
is  a  iii«»vahle,  wainh*riii;^  tliint;.  and  must  of  ne<'e«*Hity  continue  com- 
e  law  .if  nature;  ho  that  1  can  «Mdy  have  a  temponiry.  tninsiont, 
y.  }ir«»perty  lheri*in:  whercfon*.  if  a  hody  of  water  runs  out  of  my 
anoTlfi*  niaiiH.  1  have  no  ri^^ht  to  reejaim  it.  Hut  tht»  land,  which 
C'lVer"*.  i>.  permanent.  tixe<l.  and  immovahli>:  and  therefore  in  this  I 
i  f-*rt;iin  **ul>*<tantial  property;  of  which  the  law  will  take  notioi*,  and 


»ther.* 


•    «'..    I.ltt.  «.  (*i  :K  Rrp.  2. 

'•    1'  ••!   I  •.  -Ji  <•<  1  In-t  4. 

'      1    llM     '.  </:  llMWtll.   H2. 

'I»»'rtv.  .<•■#'  iM«.*«.  -  Sinin.l.  4ol.  imte  '2.  1  Rirr.  k  *Ve-.  *i'i«>.  .'^•n*  fiirthiT  ha 
Mt  th..  w  .1,1   -.ii.jtirt.iKint.  •  ]'»  h^iM.  hV.     a  Taunt.  •J4.  147.     1  li.  k  V.  .Vi. 

4'*'*.  '••»ll.     .'.  M.  A  S.  171.     Th."  \»'Tm /trill,  thuuiili  in  i'.miiiii«>u  mvi^ptation  it 

Art  ••!'  I.ni'l  Mitfi  :i  h.»i|..«*.  .»iit-)>iiil«liiijt.  an*!  eiiltivateil  lau'l.  y«'t  in  law.  nnd 
tht-  d*--  ripti'iii  ill  an  a.-tinn  i»t' eieetiii.-nt.  it  <*i;:iiitie<«  the  l4*H.<«eh«>M  inten^st 

"i-.o.  aifl  ■!•••«  II, .t   iiii'aii  a  t.irni  in  it>  «>iMniii«iii  lu ptation.     Sm*  /«uf.  .'lls.-~ 

■liti'.ii  i"  h'T.'  iii.'.iiit  a  •jiialitiiMtion  or  n"*trieti<»n  nnnextnl  t.i  a  mnveyaniH) 
•p'Kv  It  i-.  |ir>*vl<i>'d  that  in  .m'.*-  a  partieular  ev**nt  ihH*"*  or  iI.h**  imt  h.i|i|M*n, 
ar  a*'t  1-  .|>'iM*  i.r  .•iiiitt.-d  t..  \»*  di>nt<.  an  e*>tat**  ^hall  i'oinnieiii*»*.  \m*  fnlari:e«| 

.\»  .in  it»*i.iiii.'  i.t  til*' I  f.niiiti'in  h.-re  iiitende<i.  *>ii|iihim»  A.  t*»  hav»*  entei»tl'«*«l 
I*  iif  i.'r*'Mii-l  ii]M.ii  i'>>ii.liti.>i)  that  it'  hi<i  heir  -hiaihl  |i;iy  tht>  t«Nit|er  l^^.  ht» 
•h'Hild  r>-i'tit.r-  thi*  <-oii<liti..n  wmilil  Immiu  hertHiitament  ilt*«<*»»nflini!  i.ii  A.'<« 
'■  .i'Mih:  and  it'  «ii.-h  h*>ir  after  \.'*  ileath  ^h<>uM  |4iy  the  2t^«.  Ii«*  Wttuld  U^ 
**-«'nt*>r.  :iiid  Wdulii  h«ild  tin'  laml.  a.-  it'  it  ha.l  .leM'i*n<leil  t*i  him.  (*o.  I.it(. 
-4*«ii  i.miM.r. 

ht  ti»  lh«'  u-»'  .if  wat«'r  r."*!**  uiN»n  I'h'ar  ai».l  ^ettliNl  |irinei|.le*».  f*rfHti  '"i.^.-  tliA 
r  <*.(fh  haiik  •»!'  a  ^tr^'Jitii  i-*  thi*  |.rii|>rit>tn|-  nf  half  tin*  hind  «-iiver«Nl  hv  tho 

tlit-r.*  i»  n.i  i<ni]>ert\  in  the  water.     Kverv  pri>]>riet(>r  htw»  un  tHiuul  ri^ht  to 
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,.,,        and  over  the  fowl  of  tho  air,  and  ovop  ovory  livinj*  thing  tlwt  muntk 
'  J         *uji<in  tho  eitrtti.'Va)    Tliiit  i^  tlio  ouly  trut!  uud  isolid  foundation  ul'mu'i 


dinniuion  <jvi>i'  extoruul  tliiiigti,  uhatCTcr  aii^' metupln-tticul  nutioDB  niaj- ban 
Ijcch  wUrti'il  liy  fanciful  writi'ra  upon  this  Bubjuct.  Tho  earth,  tberelbre,  ill 
ull  tliin^H  tlieroin,  arc  tlie  general  property  of  all  luuuktud,  exclusive  of  other 
buin^N,  from  tlic  immediiitc  f^ft  of  the  Creator.  And,  while  the  earth  condDBid: 
burc  of  inliubituuu,  it  \a  ri-uxonuble  to  uuppoao  that  all  was  in  common  unng 
tlioni,  and  that  every  one  took  li-oin  tho  public  stock  to  his  own  tue  audi  ihiip 
&H  his  immediate  necettttitiea  requinxl.  I 

Tlieiu  irencral  notiiiiis  of  propeity  were  then  eufflcieot  to  sniwer  til  tbc  n^ 
poBOH  of  iiuniun  life;  and  mij^lit  perluip  Btill  have  answered  tbem  had  it  mm 

CONaible  for  mankind  to  liuve  i-emaini'd  m  a  slate  of  primeval  Bimplii-ity:  UHf 
e  collected  from  the  manncrH  of  many  American  nations  when  first  diwovcni' 
by  the  £un)pean8;  and  IWnu  tho  ancient  method  of  living  among  tbc  GnlEa- 
ropeanB  themeelvcH,  if  we  may  credit  eitlier  the  memoriuU  of  tbem  pnevrrcdk 
the  golden  age  of  the  poets,  or  tho  uniform  Ubcounts  given  by  hl9tonan«of:'~' 
times,  wherein  "erant  omnia  cotumaiiia  et  iudivisa  omnibus,  celuti  unvm  o 
patrimoniam  ee3el.'\b)  Kot  that  this  communion  of  goods  Beema  ever  to  _ . 
boon  applicable,  even  in  the  earliest  stages,  to  aught  but  the  subetatKt  ft  th 
thing;  nor  could  it  be  extended  to  the  use  of  it.  For,  by  the  law  of  natann^ 
reason,  he,  who  first  began  to  use  it,  acquii-cd  thereiu  a  kind  of  transitBl  f» 
perty,  that  lasti-d  so  long  aa  ho  was  using  it,  and  no  lorgor  :(c)  or,  to  speak  i  ''' 
greater  precision,  the  right  of  iioHsession  continued  tbi  tbe  same  time  onlj" 
the  act  of  [K>sscM8ion  luHtcd.  Thus  tlie  ground  woa  in  common,  andDopailrf 
it  was  the  [lenuaneut  property  of  any  nmn  in  jmrticular;  yet  wbocvermJI| 
the  occupation  of  an}'  dctcrmiH<.<d  Bpot  of  it,  for  rest,  for  abode,  or  tb*  "^ ' 
acquired  tbr  tho  time  a  sort  of  owiiership,  fVom  wliich  it  woold  bare  beo  ~' 
,,,        and  contrarj-  to  the  law  of  nature,  to  have  driven  him  by  force; 

-'        instant  that  he  *quitted  tho  use  or  oceupatioii  of  it,  another  mi^l 
it,  without  iiijuBtice.    Thus  also  a  vine  or  other  tree  might  be  said  to '   '"' 
nioii.  ax  ull  men  wei-e  equally  entitled  to  its  prodocc;  and  yet  any 
dividual  might  gain  the  solo  pnijHTty  of  the  IVult,  which  he  had 
bis  own  re]iast.    A  doctrine  well  diustmtcd  by  Cicero^  who  coiDpana 
to  i\  great  theatre,  which  is  common  to  the  puUic,  and  yet  the  paos  1 
man  has  taken  is  for  the  time  his  own.(r/) 

Hut  when  mankind  incn-aiied  in  number,  craft,  and  ambition,  it 
vary  to  entertain  conceptions  of  more  pernuinent  dominion  ;  and  to 
to  individuals  not  the  immediate  \tse  only,  liut  the  vcrj-  substance  fit' 
be  UKcit.     Otlierwisi*  innnmerable  tumults  must  hare  arisen,  and  lb  . 
of  the  world  be  continually  broken  and  disturbed,  while  a  yaAtlSj 
were  striving  who  should  get  the  fintt  occuiMitionof  Ibesame  thing," 
which  of  them  had  actually  gained  it.    As  human  life  also  grew  mo 
refined,  abundance  of  conveniences  were  devised  to  render  it  mora 
luodious,  and  agreeable ;  as,  habitations  for  slicltor  and  safety,  and 
warmih  and  decency.    But  no  man  wouhl  bo  at  tho  Iroubloto  prone 
long  a.t  he  had  only  un  usufnictuary  property  in  them,  which  ml 
instant  that  he  quitted  iio^utession ;  if,  as  soon  as  he  walked  oat  of 
Ijullcl  otf  his  g-annenl,  the  no.Yt  stranger  who  came  by  voold  ban 
inhaliit  the  one,  and  to  wear  tho  other.    In  the  case  of  habitationi  in 
it  was  natural  to  olwwrve.  that  even  the  bnitv  creation,  to  whom  » 
was  in  common,  maintained  a  kind  of  permanent  property  in  tb 
cs)K-<.-iiillv  for  the  protection  of  their  young;  that  the  birds  of  tho 
and  the  oeasts  of  the  field  hud  caverns,  the  invanion  of  which 
very  flagrant  injusliic,  and  would  sacrifice  their  lives  to  prei 
a  propeity  was  soon  cHtahlisheil  in  everj-  man's  house  i        i 
*51         fK^eni  to  have  been  originally  inert,'  ^tcmporar}-  boM 
-I         suited  to  the  design  of  Providence  for  moro  speedily  pi 
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to  tilt'  want  lor  i  II 1^  lifo  of  tlicir  owners,  bofore  any  cxtenHivc  property* 
i*r  ^r<Miii<l  wa^  oHtuMisliod.  Aiui  tluTi*  can  Ik*  no  (loul»t,  Init  that 
»t'  I'Vcry  kind  Iktuiiiu  MxMicr  a|)propriati'd  than  the  permanent  huo- 
il :  partly  lK*<'aiiM'  tlu*y  woiv  more  NiiM*eptilile  ol*  a  lon>^  <K'rupun(*y, 
lit  In*  continufil  t'lir  moiitliM  toiretlier  without  any  Heni»iblo  interruption, 
:th  hy  iiNA^e  ri|KMi  into  an  estahlirihed  ri^lit ;  hut  prineipally  lMM*auite 
in  (-<Mil*l  Ik*  tit  lor  uh4%  till  improved  and  ameliorated  hy  tlio  htNlily 
he  (NTiipant,  wiiirh  Ixjdily  labour,  l>eMtowed  U]H>n  any  Huhjeet  which 
in  coiiinion  t<»  all  men,  in  univernally  allowed  to  ^ive  the  tairest  and 
liable  titU'  \ti  an  exdu^^ive  pro|MTty  therein. 

rle  ot'  tinid  was  a  more  immediate  eall,  and  therefore  a  more  earlv 
on.  Such  as  were  not  eon  ten  ted  with  the  npontaneouii  pn>duet  of 
4iMi:r)it  fur  a  in<»ri*  solid  refreshment  in  the  flesh  of  beasts,  which  they 
•y  hunliii*^.  But  the  friMpient  disap|>«untiuents  iiieident  to  that 
provision,  induced  them  to  ^ther  together  such  animals  as  were  of 
ic  and  scipnM-ious  nature,  and  to  establish  a  |>ermanent  pn>]K*rty  in 

*  ami  li«*nls,  in  order  to  sustain  themselves  in  a  le^s  precarious  man- 
by  the  milk  of  the  dams,  and  partly  by  the  Hesh  of  the  youn^. 

n  of  these  tli«*ir  cattle  made  the  article  of  ^^#I^r  also  a  very  import- 
Anil  therefori'  the  lMM»k  of  Genesis  (the  most  venerable  monument 
V,  ciiii>idi'red  merely  with  a  view  to  history)  will  furnish  us  with 
i*«taii<-es  iif  violent  contentions  con(*ernin^  wells;  the  exclusive  ]>n>- 
lich  app«*ars  to  have  U'cn  established  in  the  tirst  difi^^er  or  occupant, 
-h  pia«'e.s  where  the  ground  and  herba^*  remained  yet  in  common, 
ud  A  brat  I  a  111,  wh(»  was  but  a  sojourner,  assert  ini^  his  rii^ht  to  a  well 
iitry  of  AbiiiifiiM-h,  and  exacting  an  oath  for  his  si'curity,  "  Ik* cause 
^ei|  that  well.'*i*  I  And  Isaac,  *about  ninety  years  atU*rwanls,  -^. 
that  a*«  hi:*  tiithcr'n  property,  and  at\er  UMich  contention  with  ^ 
ines  was  sutb-nMi  to  enjoy  it  in  |K»iice.(/) 
ivhile  the  Miil  arid  pasture  of  the  earth  remained  still  in  common  aii 

open  to  t'Vfi'v  ori-upaiil  :  except  |K'rliaps  in  the  nei;;hlN)urh<NHl  of 
•re  the  iirceHNJiy  «»f  a  sole  and  exclusive  ]in»perty  in  lands  •  for  the 
rii-ultunM  was  earlier  felt,  and  therefore  niorv*  n*adily  compliiHl  with. 

uheii  the  multitude  of  men  and  cattle  had  consumed  every  con- 
11  oii«*  Spot  of  ^n>uiid,  it  was  dtviiied  a  natund  rii;ht  to  sei7.e  u]K>n 
k*  sut-h  other  laiiils  as  would  more  easily  supply  their  necessities. 
«'e  i-  •<lill    H'tained   anionic  th<-  wild  and  iiiicultivated  nations  that 

luiii  formed  iiit«»  civil  states,  like  the  Tartars  and  others  in  the  <»i4st  ; 
( liiiiate  itsi'lf,  aiitl  the  boundless  extent  of  their  territory, conspire  to 

I  still  in  the  same  savai^e  state  of  va^rraiit  liberty,  whicli  was  univer- 
earlir>t   ai;es,  and   which,  Tacitus  informs  us.  continued  amon>(  the 

II  the  •leciiiie  of  tlu*  Koinaii  empin\«f/>  We  have  al^i  a  striking;  ex- 
he  saiii«'  kind  in  the  history  of  Abniham  and  hi-*  nephew  l«ot.(A) 
■  joint  substance  be<ame  so  i^reat  that  pasture  and  other  convenienit»M 
■•',  the  natural  coiisv<ph-iice  was,  that  a  strife  anis**  lu^tween  their 
*«i  that  it  was  no  Ioh^it  practicable  to  dwell  toi^i'ther.  This  c«>nten- 
aiii  tliu**  cndi-avouivd  to  lompoM* : — •*  Let  there  Ih'  no  strife.  I  pray 
■t-n  thi-e  and  me.     N  not  th«'  whole  land  In-totv  thee?     Separate  thy- 

th»>i>.  trofu  me.  If  thou  wilt  take  the  left  hand,  then  I  will  «;o  to 
or  il  tli«>u  depart  t<»  the  rii^lit  han«l.  then  1  will  i^o  to  the  letV*  This 
[»li»-»  an  aikiiovx  li'ilirod  ri;rht,  in  cither,  to  oceu]iy  whatever  i^nuind 

that  wa-^  not  pr««»ccupied  by  other  triU'S.  **And  Lot  lifted  up  his 
K'lieid  all  tin-  piaiii  of  J  on  Ian.  that  it  was  well  watered  everywhere, 

•  irard«'n  of  tin-  Loitl.  Then  Lot  chose  him  all  the  plain  of  Jtknlan, 
v«'*l  i-a-t  ;  aiit|  Abraham  dwelt  in  the  land  of  (*anaan.*' 

If  -^am**  priiiriple  was  founded  the  ri^^lit  of  mi^r^ition,  or  send-  ^  ^. 
« to  tin<l  out  new  habitati<>ns  when  the  mother-country  was  over-     *- 

l^  Wke.  flurutl.    tt^  m.<r.  t^trm.  10. 

^*iUrl|.r.  &111. 
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CHAPTER  III. 

OF  INCORPOREAL  HEREDITAMENTS. 

An  inco]*p<)real  herodituniont  \h  a  right  issuing  out  of  a  thing  corporate 
(whether  real  or  pei-soiml)  or  concerning,  or  annexed  to,  or  exerciAablo  witiiin, 
tlic  saine.(^/)  It  is  not  the  tiling  corponite  iiw\i\  which  may  consist  in  landiy 
houHCH,  jewels,  or  the  like ;  but  something  collateral  thereto,  as  a  rent  ifiKuinj? 
out  of  those  lands  or  hou>esy  or  an  otiicc  relating  to  those  jewels.  In  sbon.  u 
the  logicians  speak,  corporeal  hereditaments  are  the  substance,  which  may  ht 
always  seen,  always  handled:  incorporeal  hereditaments  are  but  a  sort  of  Mai- 
den ts,  which  inhere  in  and  are  supported  by  that  substance;  and  may  beloni; 
or  not  belong  to  it,  without  any  visible  alteration  therein.  Their  exist^riKr  if 
merely  in  idea  and  abstracted  contemplation;  though  their  effects  and  pnftiti 
may  be  frequently  objects  of  our  bodily  senses.  And  indeed,  if  we  would  lixi 
clear  notion  of  an  incorporeal  hereditament,  wo  must  be  carefYil  not  to  con- 
found together  the  profits  produced,  and  the  thing,  or  hereditament,  which  pit^ 
duces  them.  An  annuity,  for  instance,  is  an  incorporeal  hereditament.''  f'lr 
though  the  money,  which  is  the  fruit  or  product  of  this  annuity,  is  doubtless  uf 
a  corporeal  nature,  yet  the  annuity  itself,  which  produces  tliat  money,  i»  a 
thing  invisible,  has  only  a  mental  existence,  and   cannot  be  delivered  onr 


*<> 


if^^  from  hand  to  hand.  So  tithes,  if  we  consider  the  pro*duce  of  tbea. 
-I  as  the  tenth  sheaf  or  tenth  lamb,  seem  to  be  completely  corpoml; 
yet  they  are  indeed  incorporeal  hereditaments:  for  they,  being  merely  a  i*n- 
tingent  springing  right,  collateral  to  or  issuing  out  ot  lands,  can  never  be 
the  object  of  sense:  that  casual  share  of  the  annual  increase  is  not,  tiO 
severed,  capable  of  being  shown  to  the  eye,  nor  of  being  delivered  into  bodily 
possession. 

Inoorj)oreal  heroditanients  are  principally  of  ten  sorts;  advowsona,  titta. 
commons,  ways,  oilices,  dignities,  franchises,  corodies  or  pensions,  annaitiet>iil 
rents. 

I.  Advowson  is  the  right  of  ])i*esentution  to  a  chnrch,  or  ecdesiaiticil 
l)eneiice.  Advowson,  advomtioy  signifies  in  cUentelam  recipertj  the  taking  isM 
protection;  and  therefore  is  synonymous  with  patronage, /M/roNiifiiJ:  and  ke 
who  has  the  right  of  advowson  is  called  the  patron  of  tne  church.  For,  wki 
lords  of  manors  tirst  built  churches  on  their  ovrti  demesnes,  and  appointed  tkt 
tithes  of  those  manors  to  be  paid  to  the  officiating  ministers,  which  nelbiv  Vfit 
given  to  the  clergy  in  common,  (from  whence,  as  was  formerly  mentioiied^t) 
aro.'H;  the  division  (»f  parishes,)  the  lonl,  who  thus  built  a  charcn,  and  eadovrf 
it  with  glebe  or  land,  had  of  common  right  a  power  annexed  of 
such  minister  as  he  pleased  (provided  he  were  canonically  qualified)  to 
in  that  church,  of  which  he  was  tiie  founder,  endower,  maintainoTi  or,  la  €W 
word,  the  patron. (r) 

This  instance  of  an  advowson  will  completely  illustrate  the  nature  of  SB  »■ 
corpoival  hereditament.  It  is  not  itself  the  bodily  possession  of  the  chad 
and  its  appendages;  but  it  is  a  right  to  give  some  other  man  a  title  to  iMk 
bodily  possession.  The  advowson  is  the  object  of  neither  the  sight,  nor  Ikf 
touch;  and  yet  it  ])er]>etnally  exists  in  the  mmd*s  eye,  and  in  oontemphtioa if 
law.     It  cannot  be  di'Iivered  from  man  to  man  by  any  visible  bodfly 


(")  Hiiit.  V\  'jn.  («)  Thit  oriitliiii]  or  tlM  jiw  jiifi  imwim,  \f  IdBf 

i*j  lkK>k  i.  (Mip*  1 12.  rniluwiiif  Uip  ch^rd^  apfsMv  aln  Id  Iwiv  iam  dkMii 

thu  RooiBD  rapln.  Nor.  M^  1. 1^  &  &  Xat.  IMltia 


*  Of  rours(\  our  author  mount  to  spoak  of  nn  annuity  granted  to  a  nan  sad  Ui  fe>^ 
not  of  an  annuity  for  lif«>.  which  in  no  sense  of  the  word  can  beoh«ied  an  henB^^ 
The  word  is  no  doubt  often  inserted  in  >;rantM  for  life  or  y«arf;  but  then  it  ii*^.^ 
reference  to  some  subject  which  iti  matter  of  iuherit«nce.  Smith  «■.  TiaddB  U  ~ 
— Chittt. 
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r.  r  «  ;iii  coriwtnMil  jjohhokhioii  l)i»  *lia<I  of  it.  If  tlio  putroii  tako8  cor-  •-♦.>., 
|-»r*  ;ii  )M*^-«*s^ii*ii  ofilio  fhiiri'li,  the  cliun'hyani,  tlit*  jrlvlK?.  or  the  like,  lie  ■- 
ir'?rii«lr-  iiii  another  man's  |>r<)p«»rty;  fur  to  tlu*s<'  tht*  iiarsoii  has  an  exclusive 
ritrht  Thf  ])atn>iia^t*  ran  then»fon»  Ih'  only  conveyi'*!  by  o|K»nilion  of  law,  hy 
vrr^:il  irniiii.'  eithfr  «»i*al  or  written,  wliieh  is  a  kin<i  of  invlMhle  mental  truns. 
frr:  an<l  Uinir  ho  vested  it  lies  dormant  and  iinnoti('«Hi,  till  (N*easion  euils  it  forth: 
whi-n  it  jinMlihvs  a  vi>ilile  (■oq)oreal  fruit,  hy  entitlini;  some  clerk,  whom  the 
iiatr**fi  •-hall  pleasi*  to  n«>iiiinate,  to  enter,  and  re<'eive  iMxlily  |H>sseMMion  of  the 
Liiid^  and  t«*nenients  of  the  ehureh. 

AdvowsiiHs  un»  either  advowsons  npi^'mlant,  or  advowsons  in  gross.  liOnin  of 
nian'*r«  iH-in-;  oriLcinally  the  only  Inunders,  and  of  I'ourse  the  tmly  pntnins,  of 
rlj'jn-hr-  ../'  the  riirhl  of  patrona<;e  or  presentation,  so  lon;j  as  it  eontinueH  an- 
iit-xid  t'l  lilt'  )H>H«M>Hr.ion  of  the  manor,  as  some  have  d<»ne  from  the  foundation 
of  the  •-hunh  to  this  day,  is  eallcMl  an  advowson  ap|K*ndant  :<#*)  and  it  will  pa.Ms, 
f.r  U*  If  »nveyed.  toilet  her  with  the  manor,  as  incident  and  ap]K>ndant  thereto,  hy 
A  irmnt  'if  the  manor  only,  without  adding  any  other  wortls.(/^  Hut  where  the 
|»r»'ji^-rty  of  the  advowson  has  lK»en  onee  sepanited  fn»m  the  pr()|H.»rty  of  the 
manor  hy  h'tpil  i-onveyance,*  it  is  calleii  an  advowson  in  ^n>ss,  or  at  lar^»,  and 
never  ran  Ik*  appendant  any  ntore;  hut  it  is  tor  the  future  annexed  to  the  |>enMMi 
of  it<4  ouiirr.  and  not  to  his  manor  or  lands.d/) 

.\dvou-«M»ns  art»  also  either  y/ovi*/iA///r#',  (V///ii//iv.  f»r //o«*i//iv;( A)  an  advowwm 
^r,  ^.  hf  itirr  i-«  where  the  patnm  hath  a  ri;;ht  <»f  presentatitm  to  the  hishop  or 
orlinary.  and  mon*over  t<»  demand  of  him  to  institute  his  clerk,  if  he  tinds  liini 
can 'jiiif -ally  ipialitie<l ;  and  this  is  the  moA^t  usual  advowson.*     Au  advowrton  tW- 

^.Co  Uit.  IVJ.  •#)  Ibul.  Vij. 

4*.    IM«L  \i\.  1*;  n^il. 

/t  ll'i-i.  :m)7. 


'  Th»-  l.it«»  lfariif«l  Vinerian  protevM^r.  Mr.  Wo<vld«'«»on,  htu*  taken  nolir»p  of  thi"*  inar- 
fur.M-v.  Mii'l  ha«»  ol»-.erved  that  ••ailvnwMin-*.  merely  as  sueh.  [#.**.  in  ^ro-w.]  eould  never, 
in  Aiit  a.*i*  «»t'  tli<>  Kn^li-^h  law.  pa^^  )>y  oral  ^rant  \vit)i<Mit  deed."  ll  \V<NMld.  o4.  I^trd 
r'-.k"  -a\-  t-xpre-i-lv  lh.4t  *' >!ranl  i?»  pr<ip«Tly  •►f  thin;:'*  inriir|Mireal.  whii-li  eaunot  pa>!« 
».!:,»iit  lie*-*!."  1  In-t. '.*.  Uut  iM-tni-e  the  ttatuti' ot'  Fraud".  -'.M 'ar.  1 1.  «•.  .'<.  any  tive- 
L  •  ■!  M.-'-i'-'i  ill  ttii|Mi|fal  }iei-editaiiifnt>  nii::ht  have  p:e«-ed  l»y  a  verUd  t'eotlnhMit, 
B'  •  -riti  .»rii-H|  with  liv*Ty  of  sei«.in.  Litt.  \  .V.>.  An<l  I'V  -^n^'li  a  veH»al  jrrant  of  h  manor. 
Mr  W«  -M«--in  .in"«tly  iil'"»i»rv«'s,  liefure  the  statute,  an  ailvi»WHiin  a]»pendaiit  to  it  mi^fht 
lijkv*-  }-»u  i-iiMVeved.     lUit   lit*  wlio  |ias  au  ailvi»w»<iii  or  a  ri::lit  of  ]iati-ona<:e  in  fe**  may 

I'V  d 1  tr.»n''tV'r  every  -jMN-je^  of  interest  out  of  it. — vi/.,  in  lee,  in  tail,  tor  lil'e,  for  year-, 

— <»r  ni.i\  irraiit  ouf  or  niope  pn^tMitation*'. — <'iiri-ti\n'. 

'  K**r  tii^tan^-t'.  if  the  ni.ini»r  to  whieli  an  advowson  is  ap]M<n'lant  )m>  eonveyinl  away  in 
f»—  •.nipl>'.  exreptiiii:  th**  inlvowson.  or.  •»<*'•  »-,/-.Mi.  if  th*-  advowsi»n  In*  eoiivey*<l  nwny 
WithtHii  (he  manor  to  whiih  it  wa-^  ^MT*  ndant.  the  advow^nn  l>eeoni«"«  in  y-  <^.  Fulnier- 
M*in  X*.  Stnard.  I>yer.  I"'.'.,  h.  If.  ujM>n  ]iartitii>n  hetwei«n  two  e«>pan-ent>r4.  a  manor  )*•* 
dliitt*-*!  t**  ••ii<-.  and  an  advowson  appendant  thiMi-to  to  an«>tlier.  th**  a<lvow<ion  iMH^tme^. 
f'T  A  f.'ne  rtt  lea-t.  M»v*Te<|  froui  th«»  manor;  J»ut  if.  I»y  the  death  of  one  fN>]i4iroener 
v.th'Mi*  !-i-iie.  thi*  two  4*>tates  )NMf>nie  r«Minite<i  liy  law.  thi*  a«lvow»<iii  which  wa-*  on«*e 
»i-*»*r.- I  I-  n*"W  ap{>«*ndant  a^iain.  Sir  Mnyle  Kinehs  ra-i».  ('»  ]{i*p.  (il,  h.  IIart4»p  »*. 
I»^l'-..  II»'tl'>.  14.  Thi*  J  -ftitti  in  the  text,  ilieretort*.  whi«h  intiniat«*<(  that  an  .idvi>w^on 
w?,i.  :*  ••U'*'  U-,'iiintM  I',  yr  I.*.*  ean  never  apiin  he  append. int.  nui-t  N*  «|ualitii*<l.  S*»» 
(ix>/-i.  -  ''.hI.  x.T'iT.  And  «-ur  author  eoulil  not  nh-an  that  a  teni|H»rarb'  severan****.  hv 
4  !-a-  r-T  !;;••  «»r  xtMr"  of  a  in.inor.  with  tlie  e\i'i*piii»?i  nf  an  append.iTit  advowson.  will 
luTr-  »■■..  .!!".■•  t  «if  totally  de-.tr'»yin.ir  it-*  app»-ndnit  4|Maltti«"« :  the  mntriry  «h>i*trine  has 
>•-  fi  •  •!  .»;:-led.  M.irt'i.x  •.  «'.Hk.  Ilutt.  V».  .h-nk.  <'ent.  Mo.  pi  \t\.  And  where  sev.- 
fa]  pir?  '  <  i..iv- a  rii'iit  ti»  notiiinate  an*l  pre<«eiit  to  a  rhun-h  in  turn**.  tlit>  advow.si>Ti  m.iy 
t^  *\-i .  fii.uit  t'if  one  turn,  and  tn  /r-.-v  for  another.     llLoti'-M  ra>e.  I>yer.  *S»\K  a.  pi.  T*. 

'  I  r.-  ■..j.r  ..f  pri --ntitioii  i»  tlie  ri-jht  toMfV.ra  ihrk  t»»  the  hi-hop.  tit  hiMn'tfitute*! 
t  .  A  ■  ..  .-.    :        <'•».  I. .ft.  Il.''>.  a.     .'•  «'iui-e.  .".,     .Ml  p'T-in-  -i-i-'-'l  in  tee.  in  tail,  or  fi»r  lif»'. 

Tir  |>  • 1  f.ir  a  t»'rni  of  year-*  of  a  manor  i«i  whith  an  advow-^nn  is  ap]»end.oit.  or  of 

mn  j'i.  ^-•'^  ,•"  o.  uiay  pre<»«'nt  t«»  a  eliunh  when  v.ii'tin!,  .\lthi>ui:h  thi"*  is  a  riiihl 
«*f,n-i«l-  •l  ■  f  ^T.'.if  vahn*.  a^.  .i  pmvi-ion  lor  relaii«»n-.  a  pledje  of  frieni|oTii|*.  it,  what  in 
k'.»  u-i*-  :>-•■  .11  t  ii^itHi.  th**  r«*ward  *t\'  le.irnin::  iin«l  viitne.  \et  tlo*  )•«•—.♦•"  ii>n  of  it  never 
^-n  \  •■'•l  ..:.v  lU'T.itive  hell. -tit  to  (lie  owner,  a*  the  law  has  prm'ideil  th.it  th»»  *»xt»r«*i-» 
^f  :h  •  rijli!  niu«:  !•*•  |»«'rtei'tly  ::r.ttuitou«.  The  iiil\o\«<.iin  it"«-lf  i-  vilti  il  h'  aiul  sahihh*. 
1m1  *«  •:  t{.<*  presentation  whi*n  the  living  i^  vi>id.     I  Li->»ii.  'J  'i.     Therftore.  tin*  mort- 

4«»; 
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Ititive  is  wlicro  tho  bishop  and  patron  are  one  and  the  same  person ;  in  whivn 
cast'  the  bishoj)  cannot  present  to  himself;  but  he  docs,  b\-  the  one  act  of  i-oi- 
^.,o-|  hit  ion,  (ir  eon*rerring  the  benefice,  the  whole  that  Ih  done  in  coniruun 
^  cases,  by  both  presentation  and  institution.  An  advowson  dnnoin't  i« 
when  the  kin^,  or  any  subject  by  his  license,  doth  found  a  church  or  chapi'l.UMl 
ordains  tliat  it  shall  Le  merely  in  the  gitl  or  disposal  of  the  patron  ;  BUDJect  to 
his  visitation  only,  and  not  to  that  of  the  ordinary  ;  and  vested  absAolutely  in  ili« 
clerk  by  the  patron's  deed  of  donation,  without  presentation,  institutiou,  or  id- 
duction.(i*)  This  is  said  to  have  been  anciently  the  only  way  of  conferring 
ecclesiastical  benefices  in  England;  the  method  of  institution  by  the  bishop  doc 
bein^r  established  more  early  than  the  time  of  archbishop  Bockct  in  the  rei^ni 
of  Henry  \l.{k)  And  therefore  though  pope  Alexander  i I !.,(/)  in  a  letter  lo 
Becket,  severely  inveighs  against  »  prava  conemtudo^ar^  he  calls  it,  of  invesititare 
conferred  by  the  patron  only,  this  however  shows  what  was  then  the  comn^tt 
usage.  Others  contend  that  the  claim  of  the  bishops  to  institution  w  a4  old  m 
the  fii*st  planting  of  Christianity  in  this  island  ;  and  in  proof  of  it  the\'  alle^  i 
letter  from  the  English  nobility  to  the  pope  in  the  reign  of  Henry  the  Third, 
recorded  by  Matthew  Paris,(wO  which  speaks  of  presentation  to  the  bit^hop  ui 
thing  immemorial.  The  truth  seems  to  be.  that,  where  the  l>enefice  was  to  U 
conferred  on  a  mere  layman,  he  was  first  pr€*sented  to  the  bishop,  in  onierio 
receive  ordination,  who  was  at  liberty  to  examine  and  refuz^e  him :  bat  where 

(«i  (V  Utt.  :U4.  ('i  /A#err/«/,  /.  3,  /.  7,  c.  3. 

(*)  S-M.  Tith.  0.  TJ,  J  i  t».  .*.».  \£iJt. 

fiiiiioT  shall  present  when  the  churrh  is  vnennt.  tliough  the  ndvowM>n  alone  iff  mon^tfrd 
ill  iec,  i'or  the  mort^ii^oo  eould  (U'l'ivc  no  ndvnnta^e  from  the  presentation  in  redurtioB 
of  his  debt.  '^  Atk.  olK).  Mirohouse.  Adv.  150,  151.  So.  though  the  ajwigneos  of  a  tank- 
nipt  may  sell  the  advowson.  yet.  if  the  churoh  bo  void  at  the  time  of  the  sale,  the  litnk- 
nipt  himself  must  prt'sont  thv  clerk,  (Mirohouse,  150:)  and  if  an  advowiK>n  in  »old  wkrB 
tlie  cliiiivh  is  void,  tlie  grantee  cannot  have  the  Wnefit  of  the  next  predenUtioD :  ttd 
it  lui'*  hccn  doiihti'<l  wlicthor  t\w  whole  grant  is  not  void,  (Cro.  Kliz.  Ml.  3  Burr.  151W. 
Ula.  Kcp.  4\^'2.  lo;)4.  Anib.  i!('iS:)  tliougli  proV>ahIy  there  would  \te  no  objection  to  tht 
grant  of  an  advowson.  thougli  the  church  is  vacant  if  the  next  presentation  lie  exyremtf 
reserved  hy  the  grantor,  cs]»ccially  as  it  has  lioen  decided  that  a  conveyance  of  ao  Ml- 
vowsdTi,  tliough  it  may  he  vi)id  for  the  next  presentation,  yet  may  l*e  good  for  ihef^ 
iiiaining  interest,  wlicii  it  can  bo  fairly  separated  from  the  objectionable  iiart.   dTaunt-TZT. 

1  Marsh.  t2'.^*J.  An  advowson  in  fe«.'  in  (/rtmjt  is  assets  in  the  hands  of  ttie  heir,  f3  Bro.?. 
C  oOr>:)  but  it  is  not  extendihh^  under  an  elegit,  because  n  moiety  cannot  be  let  oali 
nor  can  it  ho  valued  at  any  certain  rent  towards  payment  of  the  debt.     Gilb.  Eiec.  39. 

2  Siiuiid.  Ti.'),  f. 

He  wlio  has  an  advowson  or  right  of  patronage  in  fee  may.  by  deed,  truiater  tmj 
species  of  inti'n'st  out  of  it,  viz..  in  foe.  in  tail,  for  life,  for  years,  or  may  grukt  cm  « 
nior«»  pros<'ntations.     Th<»  right  of  j»res4^ntation  drttrend*  by  course  of  inheritance  fivH 
heir  to  heir,  as  hinds  and  tenements,  unless  the  church  become  vacant  in  the  lilctiM 
f>f  the  ]»erson  seis(>d  of  the  advowstm  in  fee.  when  the  void  turn,  being  then  a  cfaitteL 
go«'s  to  tl»e  ex*'(utor, unh'ss  it  he  a  donative  )»«>nefice, and  in  that  case  the  risht  ofdoM* 
tion  d<-s('en<U  to  tlie  heir.   *J  Wils.  l.')0.    If,  liowever.  the  patron  x>resents  and  dkv  befai 
Ills  clerk  is  admitted,  and  his  executor  ]>r«^ents  another.  l)Oth  thef»e  preBentmenln  M 
g^)o<l.  and  tlie  Ijishop  may  receive  which  of  the  clerks  he  pleosci*.   Co.  Litt.  388.0.  Ban. 
K.  Jj.  lit.  A«lvowson.     Mirehous(>  on  Advowsous.  1;V.K  whore  8ee  in  general  the  ri^tflf 
presentation.     Si»e  further  as  to  ]tresentation  by  Joint-tennnts  and  tenants  in  cvinaiaiL 
12  Saund.  11(»,  b.     Where  the  same  person  is  ]»atron  and  incumbent,  and  dic«,  hiithara 
to  present,  (.'>  Lev.  47.     '^  HiiN.  47  :i  hut  such  patrfin  anil  incuuil>ent  may  devise  the  p^ 
HMitation.     ILev. -JM').     2  Koll.  Kep. -JU.     0  Cruise.  Dig.  21.     MirohouM,  70.    But.fl 
wo  have  seen,  an  a<!vowsi»n  ///  t:n>ss  will  not  jiass  hy  the  wokI  **lan(U"  in  ft  vrUL  tboq^ 
it  will  he  com]irelieniU'd  under  the  terms  "tenouients"  and  " hcreilitomenta,"  -luifcft 


n.  2 


The  iome<ly  for  the  infraction  of  the  right  of  proHontatton  i»  an  action  of  fMcrrrinfA 
in  whi<'h,  altliough  wo  iiav«*  sei>n  that  no  profit  can  Vk'  taken  for  pre«entin|r  the  cm 
yet  tlu'  j»atn»n,  wlio>e  riu'lit  of  patronage  is  injuriously  dL«turhed.  recoTer*  two  y«B^ 
value  of  the  churcli  if  tin'  turn  of  ]irosentaiion  is  lost!  3  Cruise.  17,  18.  Thejwt"* 
hirs  of  the  action  of  ffunn-  impo/if  will  hi»  con>idere<l.  f^»st,  .1  liook,  242  to  253.  Woentht 
hi<ho]i  rofuM's  without  uood  cjuise.  or  unduly  <i«lays.  to  admit  and  institntoaeMuki 
may  have  his  remedy  against  the  hisliop  in  the  (>cclosinstical  court.  3  ChuM^  17.  ii* 
any  reine<ly  fur  the  clerk  at  hiw,  ^eo  13  Kust,  41'J.  15  Ea&t,  117.- 
4Ui> 
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i'tif)  alreailv  in  onlors,  the  liviiii;  \\\\^  iwiiallv  vented  in  him  bv  the  80I0 
t'  thi*  |Mitn>n :  till  uhoiit  the  iiii<l<lle  of  the  tweltlh  century,  when  the 
\\\^  hihh<»|is  tMKK'UvoiiriMl  to  intHMiuee  a  kind  of  fi*o(hil  dominion  over 
■:il  iNMii'tirrs,  uiid,  in  coiisiMiuiMire  \^X  tliat,  he;;un  to  eiuim  and  exereino 
»f  inMitutiuii  iinivrrsjilly  as  a  spt'cies  of  npi ritual  investiture, 
r  this  may  W\  if,  as  the  hiw  now  stands,  the  true  patn>n  unce  waives 
}*y  \^X  iloiiation.  and  ]irf«ii'nts  t<»  tlie  hishop,  and  his  eierk  iis  admitted 
ilfd.  thf  ad*vi»wsoii  is  now  lu'como  ton-Vi'r  presi'Utative,  and  vn^yx 
'  U*  di'tiativt' any  moriM /i )  For  tliese  exemptions  to  ^enend  ^ 
ciiiiiniiiii  ri^^ht,  an*  rvrr  looknl  upon  hy  the  law  in  an  unfavourahle 
eon!*triit'd  a**  strictly  as  possible.  If  therefore  the  imtnm,  in  whom 
iar  riirht  n*^idrs.  d<M*s  once  pve  up  that  ri^^ht.  the  law,  whieh  love8 
,  will  interpret  it  t<»  l»c  done  with  an  intention  of  ^ivin^  it  up  forever; 
lerelnre  reduce  it  to  the  standanl  of  other  tM-elesiastieal  livin^jH.* 
*i»nd  specie's  of  in<*orp«>real  hereditaments  is  that  of  tithes;  whieh  are 
he  the  tenth  part  of  the  inen*ase,  yearly  arising  and  renewing  fnim 
of  hinds,  the  ^t<K-k  upon  lands,  and  the  |K*rHona!  industry  of  the  in- 
'  the  tirst  h|H'cies  heiiii^  usually  called  prttlial,  art  of  corn,  ^rass,  hops, 
('if  th«*  second  mi.vfi^  as  of  woid.  milk,  pi^s.  Ki\,(p)  consisting;  of  na- 
ui't<«,  hut  nurMir«*d  and  pn'ser\'ed  in  part  hy  tlie  cart*  of  man  ;  and  of 
tenth  nlu^l  he  paid  in  ^^niss ;  the  third /^rrvomf/,  as  of  manual  occu- 
i'ies,  ti^heries,  aii«l  the  like;  and  of  these  oidy  the  tenth  part  of  the 
and  pn»iiis  i**  due.(«/;' 

to  Ik*  expi-cted  t'rotn  tlie  nature  of  these  ^enenil  commentaries,  that 
i&rtieulurly  specity  what  thintrs  art*  tithahle,  ami  what  not;  the  time 

.•  I  ••  l.iit  .:l«.   rv.  J  i'.  fii.  iWnVM. 

•    I  ictl    \i  r  >.'i>.    .'  I  nit.  •4'.i.  Ill  1  1{«>11.  Ahr.  «.Vi. 

trarv  i^  h«-ld  l>v  ii  Inter  authoritv  tlian  tin*  iinthorities  n*fi>rre4l  to  hv  the 

*  .  •  •  • 

^f :  111  >\tui-h  it  \va«i  (lt*cIanMl  tliat.  altlioiiirh  a  pri'-ciitation  in»y  ih-*troy  an 
•II.  \*-l  \l  «'.iMii"»t  <i»-«»tr«»v  ai  «li»iinn\«'.  lifM'aii-r  lh<'  eriMtimi  thtTiMit"  is  liy  h'ttcr*- 
.ilk.  ''U.  -'  ili»i-Ti\N.  ;i  Salk.  1  |0.  Mirt'lnMi.-i'.  -*i.  It  liiav  hiTi-  b«*  n)i««TVe<l, 
ii  :iii  iiiul-«  11'  i«  iiia^lf  a  )ii'>}i«*p.  tin*  ri^lit  cf  |>ri*M>iitatiiiii  in  that  nisv  i;*  in 
iii'i  t"  4.i!l><l  a  )'MTM;:ativi>  iiri-^fiitatii'ii  :  tin*  law  «'iiiici>rniii;;  wliii-h  wut 
('.ir.  li  '•  :iiii«'.  Kilt  in  tli«'  tiiii«>  nf  kin^  Williiun  it  \va>  tinallv  <lftt'rniin«>d  in 
i«iT"*\i».     -  Hl.i.  K.  770.  — ruiiTY. 

n  t..in  ir.j I  in  tlif  t«'Xt   i**  n«*t  >trift!y  aeennite.     Tin*  faulty  fiart  «if  ihf 

•  in-  t'l  !••    tli«-  -^iip|Hk«.iti>in   tliat   titii«'  r<ii>ist<«.  in  all  e:iH,->,  itf  tin-  tfntli  piirt 

.i*f       '    .  ari-in^  aii'l  nin'wiii::.    Tlii"  i*  n««t  i*«»rri'«*t.  «'Vi»n  U"*  to  pr«*«li.il  tith<*«, 

.IIP I  !••  iiii\«"l  and  {mtmmi.iI  titlio  it  diK-^  not  at  all  apply.     Si*f>  the  4th  eh. 

I  fjili'-. 

•M<«  ••!  Tii>'  ;i.-t.tn«->">  t«>  -)i<»w  that  pri-dia}  titlit*  may  b«*  ]iayHblc  in  r*"«]i«-«-t  nf 
!    mIii>  Ii    tif    l«-ii«\\al  l»  lt'»t    anntial.      S-      ;  rt-^'ni  i«  tithaMi*  whfU  it  i^  fi'llinl  : 

II  th<   !.(!U —-x i-i.ii  NiMi-*  f-iitiiiihMilx  .ami a  i:i'«Mt  nianv  venr<  not  iint'r«>i|iii'ntlvi 
I'lj.      .  W.N. Ml.  -J  .la.-.  A  Walk.  .VJ:;.     WaU..n  .  *.  tryun.  1  Dick.  '240.    Thi- 

h»-.'i'M      I'liMi.A    Wu--.  'Jt'.'.   -«'HIITV. 

.h<  ;.-'M  l--;\\,>.  I,  |.i«  iji.il  an<l  iiiixi'il  titli**  i<  tliat  /"i>/ii/^  tit}i«'-«  (M*  rall«*<l  fr(»ni 

taiiii    .!!•■  til wliK  Ii  ari-»-  iiinn«"<liati*ly  li<»iii  tin*  Miil.  f-itluT  with  or  wiih- 

:•  1 V- i.'.-'ii  itt    liuiii.in  in-Iii*tr\.     'I'liit-f  an-  /».«j.'/ wliirh  nil'»i'   ininnHhutely 

•  tti'  I'-.i-'  '•:  ••;)if|-  ]-rii<hii-i*  of  aniniaN,  wlii<'li  rfi-civt*  tliiMr  nutrinii-nt  t'roni 
I'i  It-  t:u  '-.  rii<i>'i«<!t'  .ij:«tiii<>nt  i<«  a  )«r(«ilial  titlif.  th«iu::lj.  a^^  it  \*  ini-a|i.iMe 
;   "'It   ill   k.ii'l.  ir   i-  ii'it  wiiliin  the  otaiiitt-.  *J  an^l  '\  FM.  VI.  «■.  *j:t.  |ht  Mae- 

IV     ii  All'!!.  7'' ..      /'•    "     ;'  tithr.'.  aif  •»«»  tiTiiUHi  Ikhmm'^i*  tlo-y  ari'-f  t-ntiri'ly 
•■'••■'  III  ln-tf.  "!'  Ill  III.     Mir«*hi»ii*«'.  1  a  IP  I 'J.     Tlif*!*  j»fr-<»n:il   tithi*s  an*  ni>t 

•  1:1  .in\wi«i".  i\i.|.i  t«»r  ti^li  (-aii;;ht  in  tin*  •••m.  i  Hiinl'.  Ki|i.  l.V'i.  .IT.  K. 
r  I  irii-:!!..'.-.      M:t«  ii«iii-i'.  '*.!  t<»  l'*I.     Tiilir  i-*  !i«»t  payalth*  «•!"  «'i>iiini«in  ri::ht 

f  »  ;'.-'.  .1'  I't  'liir   Mi   a   park,  or  raKKit-*  in  a  warn-n.  nr  a  d«*ei>\  in   lan«U 
lit  l.\  ']■•■.  :i]  iii't..iii  iM.iv  In*  iluf.     <'"ni.  Pi^»,  l>i!>ines  H.  1.  h*.     nw«n.  ot. 
«>..!  «'ir.  ."..;••.     •»  Pri'-.-.  :•». 
»n  ti>  tio-  iii|Ii'  'li^iiii*  tiMi   all  titlit^-i  Imvi*  ) n  nthcrwi<«<>  dividi-il  into  twit 

•  *.r  *'f  r' :  tin*  Itiiiiit-r.  in  L'«*n<*r.il.  i'i>ni|»r«-Ii«*nihn^  tht»  titln-»  nf  «nrn.  pe.i.- 
h.iy.  ari'l  wt-fj -.  tin*  I.i:ti-r.  all  tithtT  ]>r**«lial.  ti>^fth*^r  with  all  ptT-iMia!  and 
•<«.  Tirlp'-  an-  ;:r<-it  •*!  «ni:ill.  a^' iir'iiii::  ti>  thi*  nutun- t»f  tlie  tiling'*  whieh 
l*e,  Without  rili-M'ii' ••  \**  ih*-  i|aaiilil\  .— * 'uiTTV. 
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when,  or  the  manner  and  pi'oportion  in  whieli,  tithes  arc  nsnally  duo.  For  tbii 
I  must  refer  to  sueh  authors  a»  have  treated  the  matter  in  detail:  and  shall  fn)j 
observe,  that,  in  general,  tithes  are  to  Ik>  ])aid  for  eveiy  thing  that  yield*  u 
annual  increa>e,  as  eorn,  hay, fruit, eattle, poultry, and  the  like;  but  not  foruj 
thing  that  is  of  the  suhstanee  of  the  eai-th,  or  is  not  of  annua!  inereaiM*, an  KtOM^ 
lime,  ohallv,  and  the  like;  nor  for  creatures  that  ni-c  of  a  wild  nature,  or /ffli 
mxtunv,  as  deer,  hawks,  &e.,  whose  increase,  so  as  to  i>rotit  the  owner.  i»  Ml 
^.^.  ^  annual,  hut  casual.(r)  It  will  rather  be  our  businesM  to  eonMder.  I.  TIm 
"^-1  original  of  the  right  *of  tithes.  2.  In  whom  that  right  at  present  m^ 
Bists.     .*>.  Who  may  be  discharged,  either  totally  or  in  part,  from  paying  them. 

1.  As  to  their  original,  I  will  not  put  the  title  of  the  clergy-  to  tithes  upon  aaj 
divine  right ;  though  such  a  right  certaiidy  commenced,  and  I  believe  t»  c«^ 
tainly  ceased,  with  the  Jewish  theocnicy.  Yet  an  honounible  and  comiK'tol 
maintenance  for  the  ministers  of  the  g<^j*pel  is,  undoubtedly-,  ^"wr^  divino;  vhi^ 
ever  the  particular  mode  oi'  that  maintenance  niay  be.  For,  benidea  the  jm^itiit 
precepts  of  the  New  Testament,  natund  reason  will  tell  U8,  that  an  order  of  mo^ 
who  are  separated  from  the  worl<l,and  excluded  fi*oni  other  lucrative  protohMOi^ 
for  the  sake  of  the  rest  of  mankind,  have  a  right  to  Fh*  furnished  with  the  nfc» 
Baries,  conveniences,  and  moderate  enjoyments  of  life,  at  their  expenw  forirhM 
l)enefit  they  forego  the  usual  means  of  prt^viding  them.  Aeeordinglv  all  mm* 
cipal  laws  have  provided  a  liberal  and  diK'ent  inaintenance  for  their  natioBri 
])riests  or  clergy-:  ours  in  ])articular  have  established  this  of  tithes,  prol«btjii 
imitation  of  the  Jewish  law:  and  perha])s,  considering  the  degenerate  9tateif 
the  world  in  general,  it  may  bo  more  beneficial  to  the  English  elergrtofoot 
their  title  on  the  law  of  the  land,  than  upon  any  divine  right  whatsoever,  ul^ 
knowledged  and  unsu])ported  by  tem]H>ral  sanctions.* 

We  cannot  precisely  ascertain  the  time  when  tithes  were  first  introduced  intt 
this  country.  Possibly  they  were  contem[>orary  with  the  planting  of  Chri^tiuiiy 
among  the  Saxons,  by  Augustin  the  monk,  about  the  end  of  the  sixth  c»tiij. 
But  the  first  mention  of  them,  which  I  have  met  with  in  any  written  Fnf^ 
law,  is  in  a  constitutional  decree,  made  in  a  synod  held  a.d.  786,(<)  wheroatkl 
])ayment  of  tithes  in  general  is  strongly  enjoined.  This  canon,  or  decree,  whkk 
at  first  bound  not  the  laity,  was  eifectually  confirmed  by  two  kingdoms  of  tkl 
heptarchy,  in  their  parliamentary  conventions  of  estates,  resiieetively  eomiitim 
^.^,.-l  of  the  kings  of  Mercia  *and  Northundterland,  the  bishops,  dukes,  Kifr 
"^^  toi*s,  and  peo])le;  which  was  a  very  few  years  later  than  the  time  tlil 
Charlemagne  established  the  payment  of  them  in())  France,  and  made  that  fiuiHMi 
division  of  them  into  four  parts ;  one  to  maintain  the  edifiee  of  the  chut'fa«tki 
second  to  sup]>ort  the  poor,  the  third  the  bishop,  and  the  fourth  the  parocU 
clergy.(w/ 


.  -;  2  Tnfit.  >V>1 .  f*)  Bonk  L  ch.  11.     SeU.  c  M  T.    fc.  sT  Ub%  klk* 

MSM.r.  S  Ji  12.  •        -r- 

(')  A.ii.  T7S. 


^Tho  myinni'nt  that  tithes  may  be  taken  to  bo  part  of  the  rent  which  the  fknMrMi 
for  his  land  is  nioro  ])lausihlt>  than  sound;  for  the  t*um  which  he  paTs  to  his  )nmtk 
inider  that  natiu'  is  cortain,  wliilo  the  amount  whieh  \\^  jwy^  to  the  del gj man  i 


with  t)io  in(Ti'as<>  of  his  harvests,  though  that  ha^  been  effected  fay  an  inufPtJ W* 
]t('iidiMiiv  biith  of  inoiK'v  nii<l  la1>our.  It  8o<Mns  hnrrl,  therefore,  that  he  ihoali  b 
stri]>iM-il  of  niKMciitli  of  th<'  results  of  his  su).>erior  husbandry  in  addition  to  the  toA 
of  t)i<-  ]irn(liK'o  of  his  farm  by  tho  ordinar}*  course  of  onltivation.  In  the  ametif^ 
8onal  tithi's,  only  a  tenth  of  tho  clear  profit  is  payable  after  deducting  all  eipcuwa  I 
Anstr.  UlA.  Mirehonso,  InS.  Why.  therefore,  Miould  the  tenth  of  the  produce efha^ 
bo  allowed  without  any  doduotion  for  ex])enses?  The  policy  of  a  system  vhidi  |^ 
ri«»e  to  jealon<ie<j.  distrusts,  and  «|uarrels  botwoen  the  j»oople  and  their  ipiritMl  {  ^" 
is  at  biM  quest ionablo:  and  the  true  friends  of  the  rhureh  mufit  he  audooi  far 
ehanjK's  brroniin<!  p'neral  which  have  jiroventtnl  the  renirrence  of  thoiw  erib 
they  liav<*  he«»n  introduceil.     Aoeordin^dy,  tho  eoiirts  and  jurie«  loclc  with 

and  endeavour  to  support.  <'onij)ositions.  aneient  jtnynients,  and         luM*.— 

*With  respeot  to  tlie  quadripartite  division  of  titheft  mentiokn      in  the  tcskTilf 
(]).  r>)  think«(  it  was  not  only  nioro  aneient  than  the  law  of  Charl  m 

but  ulso  conformable  to  some  ver}*  old  eunon  or  usage.    He       .w*      h 

410 
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iM-xt  aiithftitio  inoiition  of  tlu'in  in  in  the  OytiuA  E'hcar*U  et  Guthruni ;  or 
\^  :ii:n't>ii  ufHiti  lK*t\ViVii  kill:;  <r  nth  run.  the  1>:iiiin  uikI  Alt'rud  aw\  h'w  hoii 
ii  (h«'  fl'li*r.  MKTt'^^^iw  kiiiifs  of  Kii^huMK  uInmU  iIk*  year  OOII.  This  aus 
tit'  tn'iiiv  Ih-uvitii  those  inoimn'lis.  which  iiiav  Ih*  loiiiid  nt  hir:;e  in  tlko 
•Saxon  law?* :  /riwhrrt'ln  it  wan  noci'ssary,  an  (ruthnin  wa?*  a  pai^an.  to 
e  t'i>r  the  Hiih^istenre  of  the  < *tiristian  eh*rtrv  ninler  liis  dominion;  and, 
[in:;ty.  we  tind(j»  tlie  payment  of  tithes  not  <iidy  tnj'iinnl,  hut  a  ftt'ittiltt/ 
u|»«Mi  non.iihM>rvant*t>:  wlii«'h  hiw  is  seconded  hy  the  hiwsof  AtheUtan,^ /// 
th««  v«*ai*  Unii.  And  tlii»  is  as  much  uh  ean  ivrtainlv  Ik*  traced  out  with 
,  t«i  their  U'l^al  original. 

V'c  arc  nt'Xl  to  consider  tlie  |K»rs<ms  to  whom  they  are  due.**  And  u|>on 
ir«t  intn»duction,  (as  liath  formerly  Ik^'H  ol>ser\-ed,)t  j)  though  every  man 
»li:;t-d  lo  ]iay  tithes  in  «;enenil,  yet  he  mi^ht  ;;ive  them  to  what  i>rii*sts  ho 
i;  i/'  whiili  wen*  called  iirhitrtry  eonhec!*ations  of  titlu^s;  or  lie  mi;;hl 
leiu  into  the  hands  nt'  the  hisht»p.  who  distrihutiNl  anionic  his  tiio<*esan 
the  revenues  of  the  chun'h,  which  wen?  then  in  common.(A)  Hut.  when 
t-M  ueiv  <livided  into  parishes,  the  tithes  of  ea<'li  parish  weiv  allotted  to 
n  partieular  minister;  tirst.  hy  eonnnon  consent,  or  the  ap|H»intment  of 
d'  manors,  and  atterwanls  hy  the  written  law  of  the  Iand.<«*) 
•  wev«r.  arhitrary  eoUM't-rations  <if  tithes  took  place  a^iin  atler-  r*.,- 
,  aii'l  U'came  in  p'Ueral  use  till  the  time  of  kin^  John ;(//)  which  ^ 
rol'uhly  owinir  <•»  th»*  intriifues  of  the  n»i;ular  <*ler;^y,  or  monks  of  the 
ietiiie  and  other  rules,  umler  archhislH»p  Ihinstan  and  his  Huccessors.  who 
riMircd  to  wean  the  people  fiiim  payiiii^  their  dues  to  the  rkM'ular  or  j»aro- 
I'-riry.  >a  mueh  mope  valuahle  set  of  men  than  themselves. ^  and  wen*  then 
>v^  t'»  have  drawn,  hy  sanctimonious  pn*teiices  toextraonlinary  purity  of 
i  ei«  !i  -ia^iieal  protiis  lo  the  <'<jt!ers  of  their  «»wn  s<H*ieties.  Ami  this  will 
illy  «fiiiu:;li  aeeiiunt  fur  the  numhcr  and  ri<'hes  of  the  monasteries  and 
HI-*  Jimum'^  u  hjeli  Were  t'MindiHl  in  tli<»M'  days,  and  which  wen*  friMjucntly 
id   Willi   tith«--i.      Fi»r  a  layman,  who  was  o|ili;r^>d  to  ]>ay  his  tithes  mmuc- 

.  nii^hr   think  it  i; 1  pi>liey  to  erect  an  ahhey,  and  theiv  pay  them  to  his 

notilv'*.  "r  irmnt  them  to  >onje  ahl»ev  ahvadv  erected  :  Mn«v,  for  this  dota- 
\\kW\i  really  (-•>-t  tin*  patron  little  or  nothini;.  he  mii^ht.  acconlin;;  to  the 
«titi*»n  of  tin-  tinu's.  hav**  maf^ses  t'oiwer  suiitf  for  his  soul.  Hut.  in  procrs> 
IP*,  till'  iiH'iiiin'  of  the  piMir  lahorious  pari'-h  priests  heini;  scandalou^^ly 
•d   |.y   the***  arbitrary  con>tHT.itions  of  tithes,  it    was  r^'na^iliiil  hy  po|K» 

•  ^t  i!kiii«.  |vw*-  M.  '    lii«(.  •4''.    Hfk  -JWV. 
••".;•■  ■»    "I'M  .-.  ■.«.  i  1 

•  t  jp   1  -•/./.  /;  it  ir.  1-.  1  Mini  2.    rUimf.  r.  11. 

•  lb*k  I   Intr  -I.  >  4.  \*   .«.M.  •.  11. 


i-«ii;:h.  tr.»i«  tlj»»  jiii^w.T  rt'luriUHl  to  Aiii!U^tiii.  wlin,  wIh-ii  he  inqu  r>H|  of  tho  |m»|h' 
l.«-  ^>h••|•'•*  pirtimi  of  tlii-  oliliitii»n*«  ot'  tin*  taitht'iil,  \va.<«  t<ild  tii:i(  the  n/«fii»i  wifcr» 
llv  III  in.iK"  *ii>  h  u  •li\ioi<tn  \is  thiit  alhid*'<l  tn. — ji  division  ^viiich  h:is  very  loii^ 
.-r*  .Mrd'-l.  Willi  thf  f\fi>]ition  ftt'  the  ehanerl.  whii-h  the  i*-e|i»r  \^  *\\\\  lN»iind 
..r.  II"  p.iit  •*!  till*  tithf-  i<'  at  the  pre««'lit  dav  applli'iil»l«>  t<)t).<*  liiiiinti-iiiinee  «»t' the 
Tie-  ;  iH'um  devittt'd  t«i  llie  {Mwir  diMteinU  eiitinly  ii]ioii  tlic  vnhintarv  eliarity 
in*  u!ii>-  lit  :  and  tie*  l>i-iii*p  no  l<*m!<'r  IiMikn  tor  tlif  due  -  ,i|i(riirt  f>t'  hi^  nink  t<»  a 
|>.iii'>ii  :ii  tfif  tiiiii"*  p.ii>l  to  till*  |*:inM-|iiaI  iliT^v. — ^'iiittv. 

•   r..     -  ."  I     "i-i  r  I  :.  I'litiiii'd  In  all  tin-  lithf*  of  ihf  p.iri«li.  •»inall  iv*  \v«  11  n.<«  >rrtMt  ; 
»:  •     .'.  Ill  ••r'i>r  to  tiikf  any  )>ait  of  theiii  tii>iii  him.  inti'^t  i-ithtT  pitNluft*  an  rndtnv 
r  )i.\"  -w  «i  ••vid'  IP  ••  «»l  ii'.iL'i*  a*  pre«»ii|n»ii-i«'^  an  en>lov%iiii*iit.  ^iIlet•  <*4tiirts  miU  not 
!•■  A\i\  tti.iij;  111  t.i\'>-ir  lit  tli«*  vie.ir  a^ain**!  tin*  ii'i-tor.    *J  HiiU.  .7.    l!  Vfs.  St'ii. 'ill. 
li'fi.  >•».    .;  Aik.  t'.'T.    .Mirt-lioii-i'  on  Titln*^.  11.     Wn.-ie  an  ••ndowmi'ia  «Iin'm  not 

t'l  till-  titiii-  III  •(iii-<t:i>n.  a  oid'oiMiui'iit  iii*>re  <'\tiMi'«i\<' fiidou'iiifnt  niav  Ih*  jm^ 
fn.m  11^.*-.'.  'Ifai.li.  ..::.v  "J  I*.nN.  -JT.  1  I'lie...  \.\.  J  Pri.«-.  "J-'Mi.  lM.  :iL-.»,"  'i  Pri.*i\ 
U'i  t>>it\  \i-.ir«'  ie>ai:«'  i**  ?<uthi-ient  to  atl'onl  prt"«iiui|itit»n  of  a  ;tnlr<fi|iii>nt  i-ndi»w- 

*  Tri* .'.  r.'**.  *J  Prii'i'.  -l-'iO;)  and  |MTh.ipH  thirty  or  twenty  years  would  Mitti«-e. 
4-.    liiiiiK.  U4.   •.»  rriif.  'l.\\.   '1  Rir.  A  <'.;»».    Mirehon*..  i.n  t.*l"».  17.    In  pMienil. 

Iii^«  ii'i « i.iini  to  I  ill*  titht's  of  a  ]i.irif«h.    Mirt>hoii<»i>  nn  T.  'Jo. 

,tuf  ■/  .'•?/'..  ■  niii>  I  if  vi-tfd  in  a  |H»i>*i>n  who  i-*  neither  ns-tor  n<»r  vienr.  hy  irmnt 
ih**  r**<«tr.iiniiitc  >»iatiiti*o,  and  wliieli  may  Im>  i*videne«*«l  hy  l<»li^  |M>iM»Mion.  IVgge, 
ti.    lAn»(..)ll.    *iwil.  1  d:;.— 4;iiiTTV.  ' 
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Innotont(r)  the  Third,  about  the  year  1200,  in  a  decretal  epistle,  wni  to  ihe 
aroliliishoji  of  ( /aiitrrbury,  and  dated  from  the  pulae«  of  LiUtoran :  whii-h  ku 
(H-ca.Nioiied  Sir  llonry  liobart  and  otliers  to  mistake  it  for  a  de<"ree  <if  tht^  (••►ui*. 
cil  of  Lateraii  held  a.i».  117i»,  which  only  prohibited  what  was  called  thir  iniwi 
dution  of  tithes,  or  their  beiii;?  granted  to  mere  laymen  ;(/)  whereas  thi»»  leltw 
of  pope  Innocent  to  the  archbishop  enjoined  the  pa3'ment  of  tithes  to  tlitf  |«r 
sons  of  the  resj)ective  ])arishes  where  every  man  inhabited^  agreeable  X**  viui 
was  allerwards  directed  by  the  same  pope  in  other  eountrieA.(^)  This  epiftk 
says  Sir  Kdward  C.V)ke,(/<)  bound  not  the  lay  subjects  of  this  realm  :  bat.  M^ 
♦•>wi  reasonable  an<l  just,  (and,  he  mi^ht  have  *added,  bein^  eorresjM indent  to 
"  -*  the  ancient  law,)  it  was  alloweil  of,  and  so  became  led-  ternr.  Thi*  \^ 
an  eftectual  stop  to  ail  tlie  arbitrary  consecrations  of  tithen;  except  s<»nieti«t- 
8 tops  whicli  still  continue  in  those  portions  of  tithes  which  the  pars«m  f»f  «Df 
parish  hath,  thou/^h  rarely,  a  ri^ht  to  claim  in  another:  tor  it  iH  now  univonallr 
neld,(e)  that  tithes  ai-e  due,  of  common  right,  to  the  parsim  of  the  |iar>h.  aft- 
less  there  be  a  sjiecial  exemj)tion.  This  parson  of  the  parish,  we  have  inmHrrijr 
seen,(A*)  may  be  eitlicr  the  actual  incuml>ent,  or  else  the  appropriator  of  tbi: 
benefice  :  appn>priations  bein^  a  method  of  endowing  monasteries,  which  !«<enu 
to  have  been  devised  by  the  regular  clergy,  by  way  of  substitution  to  arlMimr 
consecrations  of  tithes.(/) 

8.  We  observed  that  tithes  ai*e  due  to  the  [Kirson  of  common  riirht.  unle^ky 
siK'cial  exemption  ;  let  us  therefore  see,  thiixlly,  who  may  be  exempted  IP* 
the  payment  of  tithes,  and  how  lands,  and  their  occupiers,  may  be  exeinittedor 
discharged  from  the  payment  of  tithes,  either  in  ])art  or  totally;  lir^t,  by  iRil 
composition ;  or,  secomlly,  by  custom  or  prescrij)tion. 

First,  a  reul  comj/tjuition  is"  when  an  agreement  is  made  between  the  owmr 

r«)  Op^m  Innocfnt.  III.  torn.  2  page  452.  (*)  liook  i.  p.  V^. 

(/)  Urrrrtiif.  L  ;{,  t.  3u,  c.  VJ.  I'j  lu  extmimr^ichial  pIvrM  the  kinf;,  hr  h:«  p-fil  pi» 

{»)  Ibid.  r.  'I,  6.  nt^  itivv,  luu  u  right  to  all  Xhm  tlthn*.    s««  Iw  k  >  p|  iHt 

(*)2  hiKt.  «>ll.  'JS*. 

(*)  Ki'Ki^t.  4iV    Hob.  2{W. 

"  As  to  rraf  compositions  in  penoral.  see  Mirehoune.  157.  In  order  to  eMtaMi*h  it  ii 
evidence,  the  d(H»d  it.«*<*lf.  ox«'oute<l  l)Otwt*en  the  oommeneement  of  the  rei^  of  KirioH 
the  First  and  tlie  13  Eliz.,  must  he  |»ro<luee*i.  or  such  evidence  from  wh^nt-*.  n^ 
pondont  of  mere  us.ajio,  it  may  hv  infi»rri*<i  that  the  dee<l  once  exisstf^l:  for  otbrtw* 
ovtTV  bud  tmttlu,\  might  he  turned  into  a  ^(hhI  composition.  3  Bro.  Kep.  1:17.  J  Aa'<t.  Stl 
Wightw.  ,T24.  1  Daniel's  Kcp.  in.  1  Trire.  iV;.  tiwil.  AST.  Without  «*uch  erid^nceoli 
«l«M'd,  a  composition  real  cannot  1»e  pmvcd  by  rcpntation.  though  c<»rrolKiraton' rviUn« 
of  non-]Kiymcnt  of  tithes  an<l  a  deed  creating!  »  <'om])o«iition  n»nl  will  not  lie  |Jiv*oaH»f 
from  pnvnicnt  f<>r  two  liundrcd  v«*ars  of  n  sum  of  21)/.  in  lieu  of  tithes.  4  Mad.  1-k*.  SBoi. 
&  P.  2(Mi.    Mirchouso.  HW;,  7,  Vtb:  but  see  5  Vcs.  .Ir.  1S7. 

With  rospect  to  Ofiiipttsitninx  entered  into  lx»t\vei»n  the  tithe-owner  and  any  wiris'hicaff 
for  the  latter  to  retain  the  tithes  of  his  own  estate,  they  are  clearly  legal  and  bindiBf  M 
the  jKirties;  and  it  has  ]n*vn  <lecided  that  they  an^  analogous  to  tenancies  from  T««rM 
vear  between  lan<llord  and  tenant ;  and  if  thev  an^  paid  without  or  fieTond  an  ure^ 
mont  for  a  specific  time,  they  cannot  be  put  an  end  to  without  half  a  rear*  Bflim 
expirin;;  at  the  time  of  the  y«>ar  from  whicli  the  comi)osition  eommenred:  aad  ik 
piirishioner  may  avail  himself  of  the  defect  of  notice  at  the  same  time  that  bemati^ 
verts  the  right  of  the  incumbent  to  receive  tith<»s  in  kind. — un  objection  not  penaiitii 
to  a  tenant  who  deni«*s  the  right  of  the  landlonl.  2  Kayner  on  T.  992.  2  Bro.  Wl.  1  Ba 
&  i'ul.  4.')8.  An<l  this  do<'trine  was  contirmed  in  12  Kast.  83.  where  it  was  alwdcciM 
that  the  notice  must  1m'  uneqiiivfK'al.  A  ]Nirishioner  who  has  compounded  with  ihi 
parson  one  year  for  hi**  tithex,  and  has  not  <letermined  the  eompoiiition,  cannot  Mtf 
as  a  (h'fence  to  an  act  inn  for  the  next  year's  com  iH^sit  ion-money  that  the  nbintiff  ii 
jdwoniui^ijf.  (»  Taunt.  .*'.:;:*.  2  Marsh.  :»s.  *  If  the  oivupier  disclaim  any  liahiulj  to  fM 
titlu's  At  all,  and  (U'uy  tli«'  ]>arsnnV  title,  this  disfHMises  with  the  necewity  for  a  n«iCi(v M 
determine  the  <*ompnxition.  1  Hrnd.  &  B.  4.  l^  U.  Moore,  21ti.  S.  C.  See  the  frnn  rf 
notice.  Tidd's  Forms,  ch.  xlvi.  ') :  and.  if  the  time  l>e  uncertain.  »ee  id.  s.  3.  Inci**'^ 
death  of  the  incumU-nt  who  has  agn-tnl  to  the  eomi)Osition,  the  RueeeMor  uentiM  » 
tithe  in  kind;  and  then-  is  no  apportionment  of  the  comi)08ition-nioney  nmler  ihf  11 
'leo.  11.  c.  ll»;  but  if  tin*  successor  continue  to  receive  the  mme  paymenl  lh«wn.fc» 
will  be  entitled  to  an  apportionment.  10  pjwt.  2f»'.».  S  Ven.  30«.  2  Vcm.  A  B.  334.  Ro^ 
2'.>4.  Price  r*.  Lytion.  p«T  riuinner.  m.  of  rolls.  H.  T.  1818.  By  agreeiajt  to  •  t^ 
IK>sition,  a  rector  loses  hi>  renu*dv  on  the  land  and  on  the  statute  JBdward  VLtni  lai 
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••  lafhN.  nii(i  tho  parson  or  virar.  with  the  cfmHont  of  tho  onlinnn'  nnd  tiio 
II.  that  MK-li  lainlH  ^llall  tor  the  tiiture  Ik.*  tlincharjiXiMl  from  |*ayincnt  of 
«,  hy  n-aMiii  oi  smiio  land  or  «»thor  n*al  n»<»onijK»rim*  ^iven  to  lht»  parson  in 
ikI  »<iti<*fariiiMi  tli<T<*of.(  ;/i)  Thin  was  ]H*rmitto(l  by  hiw.  (mmiiiih^*  it  wan  snp- 
I  that  thi*  rlrriry  wniihi  U*  no  |f>f4crM  hy  tench  ronipfisition ;  nincv  tho  <t)nHent 
f  finlinary.  wh«»M*  duty  it  is  to  tako  t-iire  of  the  chnri'h  in  general,  and  of 
Kitnai.  wlu»M»  inl4*n'st  ii  is  to  pn^tif't  that  ]»urti(*uh&r  chnrt'h,  wi*n»  Inith 
lUHv^^ary  to  riMidor  the  i*oiniiosition  etfectiial :  and  hence  have  urisi^n  all 
Ci)ni]H»sition*«  as  exi^t  at  this  day  hy  foree  of  the  common  low.  Hut  expe- 
L*  f«howint;  that  even  this  caution  was  inetfectual,  and  *the  pOHS(*H-  r*.m 
«»f  thi»  rhun-h  U'ini;,  hv  this  and  other  means,  every  thiy  diminished,  ■•  "* 
liHcihhiii;  statute,  \'-i  hlix.  c.  10,  was  made;  which  prevents,  anionic  other 
uul  |H*rs<ins,  all  |>arsons  and  vi(*ars  tn»m  making  any  conveyan<*es  of  the 
.•?*  »»f  tlieir  chun-lies.  f»ther  than  for  thn»e  lives,  or  twenty-one  years.  So 
u«iw.  liy  virtue  of  this  statute,  no  nnd  com|wjrtition  made  since  the  l.'(  Eliz. 
wi  r.ip  any  loni^*r  term  than  three  lives,  or  twenty-<me  years,  tliou^h  made 
•iiMMit  of  the  patron  and  onlinary:  which  has  indeed  etfectuallv  demolished 
kind  ot'  tnillii*:  such  comi>ositions  In'in^  now  raivly  heard  of,  unli*sH  hy 
irity  of  parliament. 

•onlly,  a  disrlianre  hy  custom  or  pn»scrij»tion.  is  where  time  out  of  mind 
|MT^'iii<«  or  such  lanils  have  Ihhmi,  either  |mrtially  or  totally,  dischar^nl 
tiie  payment  of  titlii*M.  And  this  immemi»rial  usa^*  is  hindini;  u|hmi  all 
'•"*;  a-  it  i-*  in  its  naturt*  an  evidence  of  universal  <*onst»nt  and  actpiiesci*n(*e, 
rith  n'a*Min  supp<»srs  a  nnil  coni])osition  to  have  lu^en  formerly  made.  ThiA 
m  or  prt's«>ripiion  is  cither  di'  moilo  dtt'imtifuli,  or  tfe  non  dtcinhin*l*t. 
'ti.tiu.t  .ltrt/n,infli,  comnionlv  called  hv  the  simple  name  of  a  mmlMs  t>nlv.  i^ 
I*  th<Ti'  in  hy  custom  a  particular  nmnner  of  tithing  allowed,  ditferi*nt  tnim 
viiiTuI  law  of  takin*^  tithi^s  in  kind,  which  nrv  the  actual  tenth  part  of  the 
jI  iiicpcaM'.  This  i*4  sometimes  a  |K*cuniary  com)>ensati<»n.  as  two^jn^rn'O 
-H'  tor  the  tithe  ot'  land:  sometimes  it  is  a  compensation  in  work  and 
r.  a^  that  the  parson  shall  have  onlv  the  twelfth  cock  of  hav,  and  not  tin* 
.  in  coi)-.i«l«*nitioii  of  the  owner's  makintr  it  for  him:  sometimcH.  in  lien  of 
I*'  ipiantity  «»!'  crude  or  imperfect  tithe,  the  parson  shall  hav»»  a  lc>s  quan- 
whefi  arrivfil  to  irrcater  maturity.  a«*  a  couple  (»f  towls  in  lieu  at'  titln»  ej^ir*. 
lh«*  like.  Any  means,  in  short,  wherehv  the  i^'nend  law  i»f  tithiiti;  is 
•d.  ari'l  a  new  iiietluMl  of  taking  them  is  introdiuvtl.  is  calleil  a  tWhiuM  </fri- 
I.  or  -peciul  manner  of  tithim^. 

■  »  m;ik«'  a  i:i»od  and  »*utlicient  w>*/m.<,  the  following  rules  must  he  r«oQ 
i-ed  1.  It  nui>t  \h*  rrrftihi  and  inr'iriithlt\\  n)  for  payment  of  ditTer-  •■ 
uni"*  will  pn»ve  it  to  Ih»  no  m/></>M,  that  is.  no  original  real  com|MHition ; 
IV  that  niu<^t  have  heen  one  and  the  s:tme  from  its  first  orii^inal  to  the 
nt  lime.  J.  Tin*  tliintT  i^iven  in  lieu  f»f  titlies  must  1h»  iKmeticial  to  tho 
-n.  and  not  tor  the  emolument  of  thinl  ]K'rs«>ns  (»nly;<())  thus  a  i/cvfux  to 
r  the  rhuo'h  in  lieu  of  tithes  is  not  pwxl.  hwause  that  is  an  advantaire  to 
ari'*h  i*nly  ;  hut  to  refKiir  the  rhawrl  is  a  \i\nA  mtnius,  for  that  is  an  a<lvan- 
to  Th'*  pardon.  :>.  It  mu**t  U*  somethins^  »ftff*rtnt  fnun  the  thimr  c<»m- 
it*«i  t''»r:  ;••  our  load  of  hav.  in  lieu  of  ii//  tithe  hav.  i<  no  ir«>,>I  wn.fuA ;  for 

f  •  •  • 

ip-»fi  wmiiM  f>  .fnt  hi*'  make  a  compotiti<m  to  r**ceive  less  than  his  due  in 
am--  -|H<  !•••♦  of  titht*;  and  tlierefore  the  law  will  not  suppi>si»  it  pos?«it»le  for 
c  .nijM...ltion  to  have  exi"*te<l.  4.  One  cannot  he  discharp»d  ti*«»m  pay- 
ttf  oiii.  -ptM  ien  of  lithe  hy  pay  ill  i^  a  tifHlns  for  another.{//)  Thus  a  w-w/ms 
f.  t"«'r  tvrry  mitrh  mw  will  discharije  the  tithe  of  m//«'A  kine,  hut  not  of 
PI  rattle;  tor  tithe  i««.  of  c4»mmon  rii^ht.due  for  hoth.  anti  therefon*  a  m«»f/ii:$ 

•    I  K<i>  u'j.  ^ff.CrtK  Kill. -4'«A.    Sulk  '^  7 

-    1  K'lll   Air.  M'>. 

%  f.<>r«onal  aft  ion  f«»r  tht»  um^nn*  of  hi-*  com  |m  tuition.  4  Mwl.  177.  Th<^«»  mm- 
•>n«  HP*  ptin'Iy  i*«T«'»iiiil ;  an<l.  in  ca^e  of  a  ehim^e  in  tho  iMTUimtion  of  thi^  Und, 
csh  •jtxuptcr  will  hv  liahle  to  iM.'t  out  tithe  in  kind.    2  Cbitty'a  K4*p.  44»'>. — <  ■Hirrr. 
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for  one  shall  never  be  a  discharge  for  the  other.     5.  The  recompense  miut  bt 
in  itH  nature  aR  dunible  as  tlie  tithes  discharged  by  it ;  that  is,  an  inheriuiNi 
certain  :(r)  and  therefore  a  modus  that  every  inhalntmd  of  a  house  shall  |ay4A 
a  year,  in  lieu  of  the  owner's  tithes,  is  no  good  modus;  for  possibly  the  hom 
may  not  be  inhabited,  and  then  the  recompense  will  be  lost.     6.  The  imtim ^ 
must  not  be  too  large,  which  is  called  a  rank  modus:  as  if  the  real  value cf 
the  tithes  be  60/.  per  annum,  and  a  modus  is  suggested  of  40/.,  this  modus  wil 
not  be  established;  tiiough  one  of  40^.  might  have  been  valid.(s)     Indee<l, |ii» 
perly  8})eaking,  the  doctrine  of  rankness  in  a  modus  is  a  mere  rule  of  evidena^ 
drawn  from  the  improbability  of  the  fact,  and  not  a  rule  of  law.(f)    For.  in  tbM  ^ 
cases  of  prescriptive  or  custom aiy'^  moduseSy  it  is  supposed  that  an  original  nd  j 
composition  was  anciently  made ;  which  being  lost  W  length  of  time,  the  i» 
memorial  usage  is  admitted  as  evidence  to  show  that  it  once  did  exist,  and  tbil 


of  non-existence  in  any  part  of  the  long  period  from  that  time  to  the  present^ 
wherefore,  as  this  real  composition  is  supposed  to  have  been  an  equitable  e» 
tract,  or  the  full  value  of  the  tithes,  at  the  time  of  making  it,  it*  the  mof/wNl 
up  is  so  rank  and  large,  as  that  it  beyond  dispute  exceeds  the  value  of  tW 
tithes  in  the  time  of  i^ichai*d  the  First,  this  modus  is  (in  point  of  eridencf) 
felo  de  se.y  and  destroys  itself     For,  as  it  would  bo  destroyed  by  any  dirael 
evidence  to  prove  its  non-existence  at  any  time  since  that  era,  so  also  it  ii 
destroyed  by  carrying  in  itself  this  internal  evidence  of  a  much  later  origiuL* 
A  prescription  de  n*m  dtuumando  is  a  claim  to  be  entirely  discharged  of  tith«^ 
and  to  pay  no  compensation  in  lieu  of  them.    Thus  the  king  by  hia  prerogativt 
is  discharged  from  all  tithcs.(i;)    So  a  vicar  shall  pay  no  tithes  to  the  rector, Mr 
the  rector  to  the  vicar,  for  erdeAia  dccimas  non  solvit  ecclesias.{wy^    But  tbeie/^ 
sonal  privileges  (not  arising  frcmi  or  being  annexed  to  the  land)  are  penoMil|f 
confined  to  both  the  king  and  the  clergy ;  for  their  tenant  or  lessee  shall  W 
tithes,  though  in  their  own  occupation  their  lands  are  not  generally  titliaUa(9 
And,  generally  speaking,  it  is  an  established  rule,  that,  in  lay  haiiida,  moimit 


(>')  2  P  Wmn.  462.  Brcms  anaerouiitiible  fhiit  the  date  «£  li«d  pMB^aa* 

(•)  11  Mml.  ti(».  inomor7  Hhould  lOll  caiitinaf>  to  tm  mfcyiid  toa««a 

(fi  Pvkf  rt.  iKjwIiiit;.  Ilil.    10  Of^n.  JIT.  C.  II.  yvvf  MitiqiuU^    Sm  Litt.  |  ITa   14  HiB.  TL  S.  iBi 

l«)  2  hiMt.  23S  '£VJ.    Tiiix  nilo  w;ii  iidtipted  when  by  the  Alv.  2lK^  pL  1«l 

HtiituU*  of  W  iHlin.  1.  (:)  Va\v,.  I.  r.  .'{9;  thit  Tv\ya\  of  Kkrhard  (»)  Cm.  Elii.  All. 

1.  Willi  niiiilr  t>i«-  tiiiii'  of  liiiiitnti<in  in  h  writ  of  richt.    Rut.  (*)Cro.  Hix.  470, 611.   BftV.  3^    Hmt,  IHL 

ftiiin-  lij  thi>  fit»tiiri>  Al  llni.  VII I.  c.  2  thin  pt'diid  (in  a  writ  («)  Ciu.  KUi.  4;tt. 
of  riKht;  hath  Ui-u  viTy  mtion^tlly  niiui.H-(l  to  lixty  yrarn,  it 


"The  modern  Ktututo^«  relating  to  prescription  have  now,  in  almost  off  euo, 
the  necessity  of  carrying  back  proof  to  this  remote  date. — Kiaa. 

"  But  though  it  is  ossontial  to  the  validity  of  a  presoription  or  cuitom  tliat  it 
have  existed  U^fore  the  commencement  of  the  reifm  of  Richard  I.,  a.d.  1189,  yet  pndd 
a  regular  usage  for  twenty  years,  not  explained  or  contradicted,  is  that  upon  wUa  MV  L 
private  an<l  puMic  riglits  are  held,  and  suiiicient  for  a  jury  in  findinc  theenlcaBia  !■" 
an  immemorial  custom  or  ])roscription.   2  Bar.  &  Ores.  54.   2  Saund.  175v  a.  d.  BhW 
Evi«lenre.  H:J('>.    4  Price  K.  l'»8.    2  Price  R.  ^W.^CniTTT. 

i^To  constitute  a  good  modus,  it  should  bo  such  as  would  haTe  been  a  oartULAfc 
and  reasonable  e«|uivalcnt  or  romiH)sition  for  the  tithes  in  kind  before  the  year  _1H 
the  commencement  of  tlie  ri'ign  of  Kichanl  L:  and  therefore  no  modoi  ^' 
turk«*ys.  or  other  tilings  co  hnn,iff\  intro<iuced  into  England  since  that  time, 
Bunb.  iJOT. 

The  question  of  rankness.  or  rather  modus  or  no  modus,  ia  a  queatioBof  M» 
courts  of  etpiitv  will  s«Mid  in  a  jurv,  unless  the  grossness  of  the  modoa  ia  aoobfkn 
preclude  the  n«'cesMtv  nl'  it.    l>  Bro.  KV).    1  Bl.  R.  420.    2  Bl.  R.  1257.— Caanma. 

Bedford  rt.  S;inilM>H.  M.     ir>  Oeo.  III.  S<«aco.    3  Qwm.  1058.    TWella ««.  Welbr,  H.  9 
Geo.  III.  Scacc.     ;wlwin.  1  r.>2.     Mirehouso,  ISO  to  1H6.— Chittt. 

"This  maxim,  it  was  ^ai^l  by  Kichanls.  C.  B.,  merely  applies  to  the  aaaof  avMlorai 
vicar  of  tlie  same  churrh  ti\u\  parish,  where  the  fccienn  would  be  pay  titbaa  to  ia^C  fc 
no  other  ca.<e,  it  was  ad<l«-il.  can  an  ecch^siastical  person  rest  bia  c^MfllptiOB  BpoallV 
maxim,  but  nuist  prcscrilH^  f/«-  mm  dt-cimutulo.  Warden  and  Minor OuMMW  of  8C  rMTl^ 
The  Dean.  4  Pr.  77,  7i<.— Cuittv. 
414 


OK   TlllXiiS.  81 

';i.///<  ■;<  ril'f.*}/  '*  lint  spirit ital  ])or^ons or (*oqH>rati( ins, as  nioiia*<t<'nof9, 
•Ih •)•<*.  aiitl  the  like,  wit<*  alwa\>  rapaMr  ot'  having  their  laiuU  tnially 
i  (•(  tiilM*»  )iv  variuii-«  wav**:(j;  a?«.  1.  Hv  ival  I'oiupositioii :  *J.  \W  tlio 
I  fit  t'\iiii|itiiiii :  :».  ]\y  unity  of  itosscs^ioti ;  iin  wUvn  xUv  i'r<-tory  of  a 

I  L'iimIs  ill  till*  saiiiv  |)ai'i?«)i,  lH>tli  ht'lon^iNl  to  a  r('li;{ioiin  *iioiiM>,  r**i.> 
I-  WIT*'  <li?«rliari;c<i  ot'  titlu'**  l»v  thi**  unitv  of*  iHissossioii :  4.  Hv       •• 

ill :  liaviii;:  iitvi-r  Iktu  lialdr  to  tithes,  by  Ihmii;;  always  in  s|iiritiial 
Hv  virtiK*  of  their  onler;  as  the  kni^ht.H-teni])hirs.  ci-^tercianH,  and 
n»-e  hinil-*  \v«Ti'  |»rivile;;eil  hy  tlie  |h»jh*  with  u  <lis4-liar;^«*  «»f  tithe?!  '/i) 
[Min  the  1li^<.oIlltitlll  of  ahlieys  liy  Hen.  Vlll.  most  of  thi»se  exuniptionn 
-  W'Miltl  have  faUeii  witli  thi'ni,  titid  the  lunils  lu'come  tithahle  a;;ain, 
lot  hei-ii  su)i)»nrte<l  ami  ii|iheld  hy  tho  statute .U  Hen.  Vlll.c.  l:{,  whi<  li 
it  ail  peiNniis  who  Mlioiijii  eonie  to  tho  possesHJon  of  thir  latidH  of  any 

II  lii^-^iflved.  shniiM  hoM  them  i'rv^v  and  dis<-har^iMl  of  tithes,  in  a*«  lar^e 

•  a  iiianiier  as  the  ahhevs  themselves  formerly  held  them."  And  fniia 
lal  havi*  **)»niii;;  all  the  lands,  whieh,  hein;^  in  lay  hands,  d(»  at  present 
L*  tithe-tree  :  \nr.  if  a  man  can  show  his  lands  to  have  lK.*en  siieh  a)>liev< 

aUo  iiumeriioriallv  diMhar;;ed  of  titht>s  hv  anv  of  the  means  In't'oro 
,.  tl.jo  i^  n<iw  a  ptoii  pivseription./A'  nmt  tirei/mimio,^*    Hut  he  must  sh(»w 

•  re«{ni<«iteH:  for  ahl^'v-lands,  without  u  sp«*eial  ^roun<l  of  di«<ohari;ey 
i?»ehar:;e.i  oieoiir'^e;  neither  will  any  pi'es<'ription  </»•  rmn  tltt*iinando 
tal  diMh;ir:;e  ot'  tithe-*,  unless  it  relates  to  sueli  ahhey -lands." 

iiaioii.  tir  i-i;;[it  of  rommoii,  a[ipears  from  its  very  definition  to  l>c  un 

in.  <•    IImI.  .■vo.i.   rn..  Jar.  ^ri.  !•)  'J  l>|i.  4(.    S.I1L  Tlth.  r.  IX  {  2. 

t  vt-ry  arfiir.it''  X**  -j»«*i»k  nt'  w  n.nfu.t  ,it-  wf  i/t.*itnitntin :  f\  iiiiMh]*^.  jis  our  author 
IK.  i"  :i  |"iirTii  iil.ir  in. inner  (if  tithing.  Wh«T»'  tlie  privile;;f  it<«<4ort«»<l  i**  that  of 
tif!ii—  111  :ill.  »•  »■  T  f.'...  i«.  tlje  limn'  propter  w<inl.  iis  theei»nnni'ne«*m«'iit  «»f  th<* 
•>h<*wo  ItLi'-k-Tofii*  to  Iiavi'  h**i'ii  w^\\  iiwar**.  It  would  In*  tdl«*  to  notiee  m) 
v.T*;jlit.  it  "••mi*'  of  ili««  UN>k«  <*i'  ]irii<*tie«*  had  not  <'opi»M|  it.  hy  whieli  u  non 
1  i-«*a  i<-r  iiiijliT  )•••  Tiii>.It>il  mut  <*iip|H»>iii^  that  nuNliis  and  pri'>i*ripti<in  an>.  in 
•n\«  t  i.'l»-  i«  I  m^  —i  'ill  1 1  V. 

'\\-:  -M  ;-  p.  .  iil;;i-  to  tfiat  <it;itiit4\  and  t!ifr»-foro  all  tht*  lan^U  U'lnn^in^  to 
ii«»n  i-:-  rii  -  .  -^U'li  ii-^  h.el  tint  l;onl.^  (»f  thi*  fh-ar  vearlv  vahh'  of  'JlHt/.  1  ,\\^. 
li.-  "JT  Il-n.  VIII.  *-,  \1^.  an'  in)\v  li.ilile  to  pay  tithe.**.     Omi.  l>i^.  Pi^m.  K.  7. — 

('••IT-  '  Tii'-nt  !>♦'  a  |i!irtiriil:ir  «l|M•l■io^  of  tithe,  or  prrw>f  that  no  titho^  in  kin«l 
■«  .  li  T-ri  lii-.«l  \\itiiin  liviiiir  irjfinoiy.  «lo«'>  not  atliml  -iiffioient  evii!«*ni*«' of  tin* 

! J  t:tli.-.    *'i\\\\.  7>7.      I  M.nl.  K.'JI'J.     4  IVii^e.  I»i:i  hiii  the  j. arty  in-i-tin^ 

iij*  ■  ?i  fiiU't  ~li«.\v  tli*'  ::roiind  of  «Ii«i4*|i.ir:»»'  l»y  (li'<hii*iii^  title  from  •^•ni''  fi  rlf^ 
-'■»».  I'.  I  th'i-  -lii-wiiiL'  iIm'  ••ril'ili  ot  till*  ex«-inption.  2<'«».  44.  lN-ak»- on 
n.  \  "\.  Hum*..  .:j.i.  :\\:*.  :\  An-i.  7«i-.  \*l'i.  Mirehi-u-**.  1 VJ.  l.V;.  l.'iT.  And 
'ii;«-  Mi.jJ!'"-  wln-n  tin-  ehiini  nf  t'xeiiiptiiMi  i-*  airain^t  a  lay  inipn»priat«^r,  a* 
.■«■  l*''!  i-Mi-il  n-iiT.  ami  aL'.tin-'t  thf  |i»rnH»r  no  prfMniip:i'*ii  of  a  ^rant  or 
'  •»!  :'.\-  ':tii»'-.  -«»  I-  to  ili*.i)iai'::i*  the  lainl.  i-*  to  }»r  eiit*'rtain"d.  .'I  Aii-^ir.  "<>•*»; 
•*•  '.  <'i!l.iriil.  .'»  X't"..  .Ir.  I**i'i.  .-  >,*ri  ?•»•«•  MinOiou-***.  I'lV. — <'iiiTTV. 
ii  I'.  •»  iIr»M'l\  to  a  i-oifiiieral'h'  extent.  an<l  will  MKin  have  fniiffly.  In^'onii' 
."  "!  Ii>:-  i\.  tlipHi^'h  ih«>  4i|ieration  i>f  the  tithe  e«»niinutation  aetM.  The  tir*' t 
•mi**'-:  titi^i'i.i--  tiif  pi  i\;itf  art-*  for  the  xHiiii*  |>ur|MtM*  hail  in  ]i;irtieiilar  i'.i*>'"t 
H-  I  «  J-  fhi-  «••  i:iiti«  ««  A  7  Win.  IV.  »*.  71.  wlii»"h  has  ln-on  niiK'nili'd  hy  ^i-veral 
-i.iM;*.  -  Til.-  ',oiii*  i-riii'-iplt*  of  Ii>;:i»Iatitin  ha-*  aUo  Iwt-n  e\tfnd*'d  tt»  Iri*- 
.  '2  \'  '  r.  IV  li»'.'.  111.'  i-liii'f  ohji'i't  t»f  tln'-i*  •itaiMif-  i-*  to  Kuli^titute  thf  p;iy- 
I  aioi  ..i!  ri'Mt  nt  »i.  :':i»fil  aiipiiint  for  tin*  n'mler  of  a  t«-nih  of  the  titha^'h*  jip*- 
■  I  Oii  -T  tl.i-  |..4\tn'  nt  o!  .Ill  arltitrary  e4Mii|Hi..ttio!i.  To  i-lVi'«'t  thi<.  th.»  tfnw^ 
♦'i"  iv'oi  tl  'iini*  ti.  Ii."  pa\aMi*  by  w.iv  of  rt-ntH-luirtri*  in  !>uli>titiition  t'»r  tl-o 
•f  .1-  .  r!  iiii-  I.  <  hi«'-thiid  ot  tin*  ani>>unt,  wln-n  a"i'«Ttain«H|  and  si-ttlfl.  {■»  to 
i*fi  >  \  «ii-  it  .1  •(ii.in'itv  of  whiMt.  aU'iihcr  thini  hy  ^-ueh  a  <)uaiitity  of  harli'V. 
ni.i.ii  !!;:  tliirl  liv  -nih  a  i^iLiiitity  of  o.-it**.  a**  tin-  r»-nt-eh:ir;i«».  if  invi»?ittNl  in 
I-.-  «•!  rln'^.«  ihr*--  -pt'ijes  of  jraiii.  wiMild  have  ]>un-}i.i.»iHl  at  their  aviT.ij»» 
^■i-li»-l  i'lniiL*  *"\»'!i  \ i-ar- en-hnir t'hri^tnia".  I**^'i'».  The  titln*  rt'nt-«'hrtr»:e  i< 
tl  th«'  niTMi*'  ot  A  ■  ••! ii-ront.  hii*  the  |Miyni«'iit  i^  niaile  in  nion*-y,  aipl  varii*^ 
i«--i»r'iihL'  ti»  till'  a*. *»r.ii:o  -•■pt^'nni.il  vuhii'  «tf  the  alnive  threi*  spiM-ie*  of  t*rain. 
ir-^'i  «\  {■rfi-tHliii:;  < 'III  i<^iina»-<lay  in  rvi-r\  year,  a"  the  sain«*  i**  pul>li-«heti  in  th« 
fx/ett«'"  in  thf  month  of  .latiuarv. — Kr.RR. 
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iiioorporoal  liorcditamont :  being  a  profit  which  a  man  hath  in  the  land  of 
oilier;  us  to  food  his  beasts,  to  ontcli  iissh,  to  dig  turf,  to  cut  wood,  or  the  like 
And  hence  common  is  chiefly  of  four  sorts;  common  of  pasture,  of  piiteary 
turbary,  and  of  estovere.* 

1.  Common  of  p(if<tare  is  a  right  of  feeding  one's  beastB  on  another's  k 
for  in  those  waste  grounds,  which  arc  usually  called  commons,  the  proper!] 
the  soil  is  generally  in  the  lord  of  the  manor;  as  in  common  fields  it  i«  io 
])articular  tenants.  This  kind  of  common  is  either  ap|)cndant,  appurten 
because  of  vicinage,  or  in  gros8.(c) 
^oo  -I  *Common  appendant  is  a  right  belonging  to  the  owncni  or  occnpi 

*  ^  of  arable  land,  to  put  commonable  beasts  upon  the  lord's  waste,  i 
u]>on  the  lands  of  other  persons  within  the  same  manor.  Commonable  bci 
are  either  beasts  of  the  plough,  or  such  as  manure  the  ground.  This  is  a  mal 
of  most  univei'sal  right ;  and  it  was  originally  iiermitted,(rf)  not  only  for  the 
eouragement  of  agneulture,  but  for  the  necessity  of  the  thing.  For,  wheu  \a 
of  manors  gnmted  out  parcels  of  land  to  tenants,  for  services  cither  done  or 
be  done,  these  tenants  could  not  plough  or  manure  the  land  without  bcae 
these  beasts  could  not  be  sustained  without  pasture :  and  pasture  conld  not 
had  but  in  the  lords*  wastes,  and  on  the  unenclosed  fallow  gronnds  of  themMh 
and  the  other  tenants.  The  law  therefore  annexed  this  right  of  common,  aii 
separably  inci<Ient  to  the  grant  of  the  lands;  and  this  was  the  original  of  on 
mon  appendant :  which  obtains  in  Sweden,  and  the  other  northern  kiDgdoa 
much  in  the  same  manner  21s  in  England.(«)  Common  appurtenant  ariseto  fhi 
no  connection  of  tenure,  nor  from  any  absolute  necessity :  but  may  beaniieii 
to  lands  in  other  lordships,(/)  or  extend  to  other  beasts,  besides  such  at  ai 
generally  commonable ;  as  hogs,  goats,  or  the  like,  which  neither  ploag^  M 
manure  the  ground.  This,  not  ai-ising  f]*om  any  natural  propriety  or  neccahi 
like  common  appendant,  is  therefore  not  of  general  right;  but  can  oiilf  ■ 
claimed  by  immemorial  usage  and  prescript  ion, (4^^  which  the  law  esteems  hI 
cient  proof  of  a  special  grant  or  agreement  for  this  purpose.'  Common  kem 
of  vicinage y  or  neighbourhood,  is  where  the  inhabitants  of  two  townshipSywU 
lie  contiguous  to  each  other,  have  usually  intcrcommoned  with  one  aoolkri 
the  beasts  of  the  one  straying  mutually  into  the  other's  fields,  without  layM 
lostation  fi*om  either.  This  is  indeed  only  a  permissive  right,  intended  to esna 
what  in  strictness  is  a  trespass  in  both,  and  to  prevent  a  maltiplidty  of  inli« 
and  thereibre  either  townsnip  may  enclose  and  oar  out  the  other,  thoogh  tk) 
have  intcrcommoned  time  out  of  mind.    Neither  hath  any  person  of  one  tarn 


(*)  Finch.  Uw,  157.  {i\  Stlernh.  <fc  jmr*  ftwnww,  L  ^ t. C 

(•I  Co.  LiR.  122.  (/)  lYo.  Cm-.  482.   1  Jba.  m. 

{*)  2  Intt.  8(^  (f)  Co.  UVL  ISl,  USL 

^^^^^-^^^ 

"  Ah  to  right!*  of  common  in  general,  see  Com.  IMg.  tit.  Common ;  Bao.  Abr.  titta 
mon ;  3  Com.  Dig.  02  to  1 18 :  Selw.  N.  P.  tit.  Common  ;  Saander's  Bep.  faj  I^ttotoi,  ■ 
dox,  tit.  Com.  und  Commoners.  Thf!  better  cultivation,  improTementft  and  ranklii 
of  the  common  fiolds,  wnstos  and  commons  of  pasture  is  effected  faj29  GeOLlL&H 
s.  1.  31  0<H).  II.  c.  41.  13  000.  Ill,  o.  81 ;  and  the  38  Geo.  Ill,  c.  65  oontanw  UjiiliiM 
for  preventing  the  depasturing  of  forcHtn,  eommonn.  and  open  fieldi»  witkibMpi 
lambs  infested  with  the  scab  or  uiange.  The  very  general  enclosure  of  oommons  hiiM 
dered  litigation  respecting  them  loss  frequent  than  formerly.  Soch  enclonire  ii  ■■4 
eireete<l  l)y  a  se])nr:ite  privato  act.  But  to  prevent  the  n*petition  of  clauMi  oHribi^ 
)>lica1tle  to  all  local  acts,  the  general  enclosure  act.  41  Geo.  III.  o.  109  (aaModfidllf  1A< 
(ieo.  IV.  c.  *1'.\)  was  ])assed,  which,  however,  is  not  to  operate  against  the  ezpTHifNndH 
of  any  lo<'«l  aet.     See  seet.  44.     1  I^ir.  k  A.  6.'^. — CniTTT. 

-*  In  2  Wt^nddes.  7S,  this  description  aft  a  definition  of  the  risht  of  wmiBtfr  P*'*' 
<le  vieinage  i^:  nhjocted  to  a.'t  being  a  deseriptive  example  or  iUnstratioD  rathar  ttai 
definition.  The  lords  of  the  eontiguous  manors  may  eneloae  the  adiaeeni  warttL  40 
3S.  C.  Co.  Litt.  1±2.  a.  2  >ro<I.  \{\'y.  But  if  an  open  paaaa^  be  \  beUracn  At  ^ 
(M'>mmons  sufTi<;ient  for  a  higliway.  then,  nj«  the  Boparation  was  not  tovdkpMaiaMti]i 
vent  the  cattle  from  straying  from  one  to  the  other  by  means  of  tV>«  hUkway.  tttiM 
mon  by  vicinnge  still  continues.  13  East,  .348.  In  cose  of  open  d  MidiipthaM| 
of  any  particular  s])ot  may,  l»y  custom,  exclude  the  other  from  of  paitHattMl 

enclosing  his  own  land.    2  Wils.  ^2X)^,—Cnim, 
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rht  t'»  j.iit  IiIh  lN>.i<ts  orij^inally  *i!ito  tho  t)thor's  rommon  :  Imt  if  tlioy  r*«>i 
|i««.  aii'l  <rA\  ihitiiciMit' tlifiiiHolvrs,  tlif  law  winks  at  the  tn'spansj/n  *- 
ktif*!!  "t  yr>-vv  or  at  lar^c,  is  siicli  a^*  is  tiiMtliiT  ap|M'iiflant  iior  appiiili'iiaiit 
ki]*l.  \*i\  i^  :iMiM'\i*il  to  a  man's  ]n'rson ;  lu'in;^  ^raiitr«!  to  him  aiMi  Iiis  lii'irH 
lf«*i  ;  •»r  it  niay  In*  <-IaiiiM'<l  \*v  jirosrriptivt'  ri<xi>t,as  \ty  a  parson  ofa  rliiin-li, 
he*   t:kt'  ror)M»r.ititin  soli-.-*'     This  is  a  si^paratt*  inlirritan<;i\  ontirdy  tli-tinct 

I  :ftii\  lah«tfl  pn»|N*rty.  and  nuiy  Ik*  vcsti'd  in  (»ni'  who  has  not  a  foot  of 
iti'l  Ml  thf  manor.'' 

II  tilt-*'  -iK-.-iiN.  it\'  paMurahIo  oommrm,  nia\'  U-  an^i  usually  aro  liTnitctl  us  to 
iVkt  ;iii«i  tiint';  l>ut  thm*  arc*  also  commons  withnuf  stint,  and  whirli  last  all 
Vi*ar  ■•  \\\  ill*'  statute  of  Mrrton,  liowfViT,  an<l  otiior  suhsripicnt  statutrs/i) 
liinl  tif  ilio  manor  may  cnclost*  so  much  of  tin*  wasto  as  ho  ph-ascs  for  tillage 
»«HMl*;piun<l,  proviilf<l  1m*  leaves  common  sutticient  for  Hurh  as  an*  entitliMl 
rt'to  Thi«»  fmlosure,  wln*n  justifiahlo,  is  called  in  law  ♦* /i/jpn/nwi//*  »n  an- 
it  t*\pr*-«^ion  si^nifyin^  the  same  an  *•  impn»vin^."(^'j*     The  loni  hath  the 

•  Il«i  \li.  .»   -J)  lUn.  III.  r.  4.    J»  «;««•.  II.  c.3d.  aihI  ni  Oru.  ll.r.4I.  {f)  'i  lu«C  474. 


■L^tAn«'y  aiitl  rnuchiint'V  is  not  C'«sentiiil.  ■')  Taunt.  244.  A  ripht  of  cfmniu^n  in  trn^ng, 
A  the  ::>>iii)!  «tf  lM«»  h**a«l  ot  «-attl«»  on  a  e(>uiuu>ii."  is  n  t«*Ti*iii«*nt  within  th«*  f«tatu(«*  I^ 
UCiir.  11  .  aiitl  A  prt-^'ipf  will  li«'  t«>r  it:  an<l  th**r**tore  a  |HTHon  ffntin^  surh  a  ri^shl 

t^  Aiinn.tl  vuluf  ot  lii/.  thfn-liy  ^ain:»  a  itfttU'UH'nt.  7  '1 .  K.  liTl.  1!  Nol.  li.  rh.  I^!, 
1  .V-  to  ift't-j.tt*\<,  iwhirh  an*  roniinon  in  the  north.)  they  an*  not  like  (^)niinon  of 
Mur*-.  I«T  tli»v  an*  e<»nvevfi|  liv  leji.-**  inxl  rfh-a**'.  and  inn-t  Im»  dfvi*<od  oe<*or*lin;!  to 
itftjitut*-  '•!  trauiU.  Th»*  hwiht**  of  thrui  hnv«'  n  joint  |»*^!««.jiyion  and  a  scTfral  inhfrit- 
H».  i'h-\  h:i\f  an  iiitt'P-^t  in  th«*  •'oil  it«i-It'.  and  a  i';ittlt*-;;:it«*  is  a  ton«'tn**nt  within 
•  13,1  14  <\ir.  II.  r.  I'J.  t«.r  th»*  purjKwt. «.!'  piinini;  a  M'ttl»*nient.  1  T.  U.  l;!7.  An 
viiufii:  Will  lif  tor  a  ^'#'/^r-/iiv  in  Suttolk.  i^iL'iiit\in^  land  and  (xunmon  tor  oii«>  U*:i!«t.) 
S«*a.  I-**'*...  and  ».o  Inr  a  eatlle->:ate.  v:  T.  K.  4.VJ.  J  Sira.  lM»4.  Kep.  T.  llanlw.  ir»T. 
'  N.  ]'.  K|«  •-tnifut,  '»';  n*»te  S. 

f  A.,  mi- 1  .lil  !!«'•*••'  i\lHi-«*  ••>tat«*  h«*  has  in  tl»«*  manor  of  !>..  harr  had  fr^im  time  imni*- 
rx-»i  .»  '  ;-l-.  ••nr-f.  th.it  i-.  «-<»iiiinf»ii  t»J'  |i.iotui'f  Inr  .ni\  niini!«#T  of  «*hffp  not  i'\i"#'*'»lln^ 
^^  hitt  it<'il.  ill  ,1  itTtniit  ti«*|il  ii-  »|i|ini-|fn.iiit  tti  tin*  ni.neir.  h«'  may  >;rant  ovi-r  toanoth«T 

f.  ;  i-  ..iir-.-.  .iii'l  -Min.iki'it  in  iir**-^!*,  iMM-au-io  t)i<' <-<>intii<iii  i-^  for  a  ei^rtain  nn!n1»T.  and 
l^i.-  !  -t-i  r;|  t:i»n  !!»••  -li***'!'  ar»'  n»  \h-  hvaiit  and  i-'aiiiiiint  im  the  manor.  1  K«»ll.  Alir. 
.    |I     .<  :•■  «',ir.  I.'.-J,     Sir  W.  .I..n»->.  .'iT'i.-  <'niTTv. 

*.'«  ti.ri.>  II  .i|<|  •  n«i.«iit  :inil  appurtfuant  ar*-  liniitt'«l  a**  t«>  thr  number  of  fntth*  i>ithfr 
*i  •  \i'T»-^*  i».j!iiJ-«T.  **r  \'\  lfvan«'V  and  •■«»iuhan<v.  >«*niietiinf>  trrmiil  eonim«in  with- 

viu:..''«  r.  \V ;!!•->.  H.'.'J.  r»>  itminiDn  i\ithout  niinitH-r  i^  ih»t  meant  roiiniinii  for  ativ 
riU-T  :  K*.!-:'  Mlti<  h  tlif  I'l'miiiiiniT  <*ha!l  tliink  tit  u*  put  inti>  the  rommon.  )>ut  it  i<« 
iTt-1  ?■■  !i>  i'ttu  i«»!ii!ii'»n.iMi-  I'atth'  f''tnf  .i*'-i   .,n  ■/...'».'  iipiPii  Iiis  laixl.  ihy  whi»"h  is  to  l»e 

^•r-' i  .1-  III. my  laitlf  w^  tie*  ppHlui**  nt   thf  lanil  I'f  iln*  «  ommoner  in  tin*  «uminer 

A..r-iri.ii  «  itt  k«<-p  aii'l  maintain  in  th«  winti-r.  i  And.  a.-«  it  is  uncertain  h«>w  many 
ktjn>i-  r  'h'-**'  n>.i\  I"'.  iIp'Ti*  lifiii;»  in  -Mni**  \«»:ir"»  in«»r»*  than  in  oih*»rs.  it  i-*  th'Tffort* 
^i  •••::.!?>  'U  Mithtmt  nuni)>fr.  a>  mntraili-tin^nii^lMNl  fpiin  roninum  limitcMl  to  u  ot- 
i  r.ii::i*--r;  l>ut  »t:ll  it  i»  a  fummon  ivrtain  in  it<«  natun*.  1  hrnwnl.  I<d.  1  VfUt.  '»4. 
K.  i*.  I  I^ir.  A  .Xjij.  7o»i.  Ki»^'fr.i  r.<,  ?U-ii»ti'ad.  >»*iw.  Ni,  I'ri.  lit.  <'omm«>n.  Th**n» 
^  A  ]  !*-.i.  ]  rt">«  r:t>in:!  tor  riinnnon  appmt<nant  to  I.iii>l  t'i>r  i'i>mm«inaM«*  <':ittl«'.  without 
in^  •  .-1':  •■  ■.•/.!'  t.  i*  I -ad.  I  .*<^auii'L  -S.  h. -.  ii|. :;  |.; ; .  |',.r  it  -hall  !•«»  int<-ndi-d  (N»mmon 
b"Ut  nuixilitT.  ail  f»rtlin;r  l«»  the  ftrii'T  import  of  T)if  uiird«»,  without  iiny  limitation 
M#*i--'.*r.  t<>r  tluT*'  i<>  nothing  ti»  limit  it  whi-ii  it  '\^  isif  »aid  for  ratth*  ''-"mi/  im/ 
^*'  I  li'.jl.  Al-r.  .:'.'*.  pi.  .;.  Ilai'l.  117.  lis,  -J  .Siuml.  ;:»ii.  n«»ti'  I.  s  T.»rm  K«*p. 
<»  Kr<itn  )i<-n<  ••  it  tiillt*w*>  tlint  nlifrt*  tin*  r«*mmiin  i**  tiiiiiiiil  tti  a  rfrtiiin  miniN'r  it 
NH  fi.-t-H.ir\  t«'  u\'T  that  thi'\  wiTi*  A..»f.r  .i-../  .-■  ,.-^.  »;i'.  I  F^nll.  \\*T,  4*d.  pi.  .'■.  <'po. 
«  '/T  'J  .M'i'l.  1 '*-'».  I  I>>nl  K.tyiii.  7'.(i :)  Ixi-auof  it  i^  no  ]<i«'ju4h<'«»  to  ih«'  hwiut  of  th^ 
., »•  lif'  niiiiil'«T  I-  a-'i'-rtain*'*!. — •'nimr. 

^T)i.  fi'ii"!i  •■!  ilii"*  Npt'iji-  of  i-.iiniiniu  i«»  t>x]i|tM|.Ml.  A  riudit  (»f  i^'^mnn^n  without 
fet  a^r.  .T  .  x;^'  in  l.iw.  ifcum-t  y.  Kt^'Vf.  Will.^.  -J.^-J.  ^  T.  R.  :r.»t».— rinTTV 
^Any  I-  r*  -n  whn  i*  «»ii«.i'i|  tii  ff^  ot  jmrt  of  a  wa*t*»  nj.»y  :ippnir#».  lif>ii|f^  tin*  I.-^rl  of 
^man'-r.  pr'<\id*-<l  h«-  hiivi-<t  a  hutlii-irnt'y  of  «*f»inm'>n  ti>r  the  tt'Dant^  of  the  nniiior, 
1  tt*»l  ••tli'Twj-**.  witii'Hit  <*oiiM-nt  of  honiai!**.  1  Stark.  V^l.  W  T.  H.  44.'>. 
li^«*ui*Hl  to  h.iv*'  Iwf-n  >:«'n«Tally  undi*r«ti»«N|  that  tlif  h»nl  «'oiiM  not  Appn*Ti».  wh«'rf* 
frer>inni>in*'r*  hafi  u  rijfht  «»f  tnrlmrj.  pi^i-arj-.  of  •IJL'irin^  *vi\\i\.  orof  takint!  any  <|ieei*»^ 
•Mnvfn  \\\ntn  the  r«Nnmon.  !!  T.  K.  .V.(l.  Rut  it  i>«  now  d<M*idf<l,  afrrt*«'ahly  to  the 
liral  prinriplf*  of  the  lulyect,  that  where  the  trnantM  hare  AUch  right*  thi-v  will  nol 
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sole  interest  in  the  soil ;  but  the  interest  of  the  lord  and  commoner,  in  tk 
nion,  arc  looked  upon  in  hiw  nB  mutual.  They  may  both  bring  nelii 
damage  done,  either  against  Rtrungers,  or  each  other;  the  lord  for  thi 
injury,  and  each  commoner  for  his  private  damage.(A')* 

2,  3.  Common  of  piscary  is  a  liberty  of  fishing  in  another  iiuin*ft  vri 
common  of  turbary  in  a  liberty  of  digging  turf  upon  another's  gronnd.(l]F 
is  also  a  common  of  digging  tor  coals,  minerals,  stoncH,  and  too  like,  il 
bear  a  rcHcmblance  to  common  of  pasture  in  many  respects :  though  in  01 
they  go  much  further ;  common  of  pasture  being  only  a  right  of  feeding 
herbage  and  vesture  of  the  soil,  whicli  renews  annually ;  but  common  oft 
and  those  aforementioned,  are  a  right  of  carrying  awa^  the  very  soil  ill 
HiO'-t  *'i*  Common  of  estovers  or  estouvierSj*  that  is,  necessaries^  (fhw 
^    to  furnish,)  is  a  liberty  of  taking  necessary  wood,  for  the  nse  orl 

(*)0Rep.ll3.  (<)Ooi.Litt.Ul 

hinder  the  lord  from  enclosing  against  the  common  of  paoture,  if  sufficient  bl 
tluR  is  a  right  quite  distinct  from  the  others :  hut  if  hy  8iich  enclosure  the  IM 
interrupted  in  the  enjoyment  of  their  rightn  of  turbary,  piscary,  Ac.,  then  thi! 
not  ju8tify  the  aj»])rovonient  in  prejudice  of  thene  rights.  C  T.  R.  741.  Wilki^ 
right  of  the  commoners  to  the  ])a.sturage  may  be  8ul>servient  to  the  right  dT; 
for  if  the  lord  has  imnieTnorially  huilt  houMOs  or  <iug  clay-pits  uiran  the  coouMi 
any  regard  to  the  extent  of  the  herbage,  the  immemorial  exercise  of  such  act  ii 
that  the  lord  reserved  that  right  to  himself  wht-n  he  granted  the  right  of  pv 
the  commoners.  5  T.  It.  411.  If  a  lord  of  a  manor  plant  trees  upon  a  comM 
moner  has  no  right  to  cut  them  down.  His  n*medy  is  only  by  an  action,  ft! 
— Christian. 

^Common  appurtenant  or  appendant  ran  be  apportioned.  But  the  land  vl 
n  right  of  common  to  the  owner  shall  not  Y)e  so  alienated  as  to  increase  that 
burden  on  the  land  out  of  which  common  is  to  he  taken.  Therefore  if  Uie  ovi 
land  entitled  to  common  purchase  a  part  of  the  land  suhjeet  to  common,  the 
sliall  be  extinct :  and  rirr  vtrsa.  Where  the  right  is  extinguished  or  gone  as  to 
of  the  land  entitled  to  common,  it  is  extinct  as  to  the  whole;  for  in  sncb  OMi 
appurtenant  cannot  l)e  extinct  in  ])art.  and  he  in  efg^  for  part,  by  the  aetof  tl 
Livingston  vs.  Ten  Br<MM'k,  10  Johns.  14. — Sharswood. 

*'  Common  of  turlmry  can  only  he  app<*ndnnt  or  appurtenant  to  a  house.  Ml 
(Tyringliam's  case,  4  Rep.  37:)  and  the  turf  cut  for  fuel  must  be  bnmed  in 
moner's  house,  (Dean  an<l  Chapter  of  Ely  vs,  Warren,  3  Atk.  189.)  not  sokL  ^ 
vs.  Penny,  Noy,  l-iT).  So.  it  s(M'ms.  an  allege<l  ctistom  for  the  tenants  of  theai 
entitle<l  to  cut  and  carr\'  away  from  the  wastes  therein  an  indefinite  ipwimlil 
covered  with  grass,  fit  for  the  pasturage  of  cattle,  for  tlie  purpoee  of  makiMfl 
ing  grass-plots  in  thcrir  ganlens,  or  other  improvements  and  repairs  of  XiA  C 
tenements,  cannot  Im?  supported.     Wilson  r*.  Willee,  7  East,  1^.— Oanrr. 

*The  lil>erty  whi<li  eveiy  tenant  for  life  or  years  has,  of  common  ri|ditttoli 
sar\'  estovers  in  the  Innds  which  he  holds  for  such  estate,  seems  to  be  tontBimfcl 
of  the  text-l>ooks.  with  riglit  of  (»ommon  of  estoyers.  Yet  they  appear  to  hat 
different.  Tlie  ]irivi1ege  of  the  tenant  for  life  or  years  is  an  exclusiTe  prirflM^l 
monable  right.  Right  of  common  of  estovers  seems  properly  to  mean  a  rifkt  ■! 
or  ai>purtenaiit  to  a  messuage  or  tenement,  to  be  exereised  in  lands  not  oeeepi 
holder  of  the  tenement.  Snch  a  right  may  either  be  prescriptive,  or  it  BNqri 
mo<lem  grant.  Countess  of  Amndel  vs.  Steere.  Cro.  Jac.  25.  And  thoo^tM 
made  tt>  an  in<]ividiial  for  tlie  repairs  of  his  hoive.  the  right  is  not  a  penonri 
appurtenant  to  tlte  house.  T)ean  and  Diapter  of  Windsor  s  oaae,  5  Rep.  25.  I 
Nevill's  case.  Tlowfl.  l\i<\.  Such  a  grant  is  not  destroyed  by  any  alteration  of  I 
to  whi<'h  tlie  e^'tftver'^  are  appurtenant,  but  it  may  be  reatricted  witkin  Ii 
originnlly  intended,  if  the  attend  state  of  the  premises  would  cicatc  a  OM 
of  estovers  gri'iiter  than  that  contemplated  when  the  grant  waa  made.  LatlNl 
Rep.  87. 

If  a  riglit  of  connnon  of  estovers  of  wood  he  granted,  to  be  taken  in  aoorti 
the  owner  of  which  cuts  down  some  of  the  wood,  the  grantee  oannoi  take  thi 
cut:  even  if  the  wh^tle  \)o  cut  down,  he  has  no  remedy  but  an  actkxi  of  COM 
the  case.  Basri«'t  fv.  Mavnard.  Cnv  KHz.  S20.  Pomfret  tit.  Ricroft,  I  flanwl  til 
vs.  Kimdal.  Cro.  Jac.  i::>i'. :  S.  C.  Yelv.  187;  which  laat  c  »  illwlnta  tha4 
between  the  cxchsif*:  right  to  the  wood  growing  on  certaiu  land,  mdaiUII 
of  estovers  only.  It  is  true  that  a  single  copyholder,  or  otl  r  tenuity fladttil^ 
may  be  entitled  to  right  of  couimou  of  pasture,  or  eatoreiih  or  olkw  Wttk  tki 
418 
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h«iuM>  or  f:irm.  from  off  anothcr*H  cHtate.  The  Saxon  word  Me  ih  used  by 
k«  '•viiiiiiviiioii**  ti»  llio  Fri»iich  fMnVi'rn:  and  therefore  houHe-U>to  Ih  a  Riif- 
nt  «ll«m-iftiice  ot*  wo4»d,  to  n^pair,  or  to  niini  in,  the  houHe:  whi(*h  latter  m 
vtinii'i*  calU'ii  tin*-ljote:  ploii^h-liote  and  cart-U>te  are  wockI  to  he  einployetl 
■uakin;;  and  n*|»:iirin^  all  inntruinentri  of  hunhandr}*;  and  liav-l>ote,  or  ned^j^e- 
**  in  wo«mI  for  refuiirin^  of  hay,  he<I^eK,  or  fonceM.  Thene  iKjteH  or  entoverH 
^t  Ik*  rea^oiiuMe  rines;  and  Hiieli  anv  tenant  or  leM(H*e  may  take  ott'  the 
I  let  or  deniiM-d  to  him,  without  waiting  for  any  leave,  awiji^ment,  or 
'>iiitntt'iit  of  the  loHsor,  unleM  he  bo  reHtrained  by  Hpei'iai  eovenant  to  the 

Pan-.-  m  ■* 
hc»e  M>veral  H|H»eieA  of  oommonH  do  all  originally  remdt  from  the  mme  neeeM- 

mn  c^immoii  of  pasture;  viz.  for  the  niaintenancn*  and  earr^'in;^  on  of  hun- 
in*;  coininoii  of  piscary  U'in^  ijiven  for  the  sustenanee  of  the  tenantV  family; 
inoii  (ff  turbary  and  tin*-boto,  for  his  fuel ;  and  housi*4N>ie,  plou^h-lN>te,  eart- 
.  au'i  hedL;e-lN)te,  for  rc*]>ainng  bin  bouse,  his  iitstrunientR  of  tilla^%  and  the 
»«girv  tonees  of  his  grounds. 

r.  A  loiirth  spe<'i*'s  of  in('orjH»real  hereditaments  is  that  of  in/yj*;  or  the 
t  of  ^oinij  owr  an(»ti)er  man's  ground."  I  s|K'uk  not  hen*  of  the  kin^'H 
iways.  whii'h  lead  fi*oin  town  to  town;  nor  yet  of  eommon  wavs.  leadin|{ 
I  a  vijlai^e  into  the  HehU;  but  of  private  ways,  in  which  a  particular  man 

have  an  intrre>t  and  a  ri^ht,  thoui^h  another  Ik*  (»wner  of  the  soil.  Thin 
'  bt»  ^inted  on  a  s|KH'ial  iKTniission;  as  when  the  owner  of  the  land  grunts 
DothtT  tlu*  lilK*rty  «>f  paNsin^  (»ver  bis  grounds,  to  ^)  to  church,  to  market, 
be  lik«*:  in  which  case  the  ^itt  or  ^rant  w  particular,  and  confined  to  the 
ilee  alone:  it  dies  with  the  |K»rHrm;  and,  if  the  ^^rantiH*  leaves  the  country, 
■nnf»l  af«*>i;;n  i»ver  his  riji^ht  to  any  other;  nor  can  he  justifV  takin^^  another 
ion  in  his  conipany.iyf)"  A  way  may  be  also  by  pr*'srription ;  as  if  r«.i|f 
he  inhabitants  of  t-uch  a  hamlet,  or  all  the  owners  and  oi'cupiera  of     *- 

i-i^.i.  Lift.  41.  (*!  Plnrh.  Iaw.  SI. 


#>  l<>nl  iif  tlif  iii:in«»r;  )>tit  tli«Mi  the  lonl  lit  b'tiitt  iiiu*it  ]mrtiri(iiit«>  in  th<^  ri^ht:  if  tin) 
nt  •■fi|n\»»«l  thf  ri;»lit  !»«»l«'lv.  M'ViTallv.  and  «'x<»lu"*iv«'lY.  it  WfMild  Ik»  <litti«>ult.  witluMit 
>l«'nt  ktmiii  «>t'  l.in>ru»p*.  !«•  discover  in  mieh  u  ri^ht  tiny  fominoMiihlo  i]ualiti«ti. 
Ion  A  rr*--h«*r«v«h**'*  i*jif»*.  4  Hop.  .'>'J.  North  rx,  {\m*,  Vmii^Ii.  2.'»fi. — <'hittv. 
LVmirii'in  ••!'  ••-itovfrs  raiiiint  Im»  ui»}M)rtii>n<'il ;  iind.  wImto  a  farm  I'lititlfil  t<»  tvtovfr* 
tTiJf«l  }•}■  tlif  Mi't  of  tlif  partii^H  anions  !4i'V«^ruI  tiMiants,  ii«Mth«>r  of  them  niii  lako 
r^r*  iIm*  riirht  to  tln-in  i*  oxtin^uiMh«Hl.  Hut  wlh-n*  i»<»nunon  of  t*Ntov(T«  d»*volv«»«i 
a»»'\»T.iI.  >iV  ojMTatioii  nf  law,  though  th«»y  «*rtnnot  **njoy  the  ri>rht  in  j««»v»'ralty.  y«»t 
'  nuv.  Ii>  unitiiii!  in  a  i'onvi'yain*<».  v«»?*t  th«»  right  in  an  inflividual.  Van  H^*ns«>||aer 
Uil*  Lff'«..  l«i  Wfuil.  •».'•'.».  Livinir^ton  v.t.  Kotchuni.  1  lijirUmr.  !>\*"2. — Simr^wood. 
A»to  ^*:K'ri\4*  in  t;»*n«'ral,  MM'<\.ni.  I>i>r.  tit.  (*liiniin:  IVw.  Al>r.  Highway**:  Burn.  .T  , 
b»»v*;  ."^--Iw.  N.  I*.  Tn»^|m»w.  iv.  7 :  Saund«*rH  l»v  l*att»'r*on.  index,  Wavs* :  Hateman's 
»F«ki-  A.t*  ;  :\  **hiltyV  Crini.  L.  .Vw)  to  I'rfW. 

iih  r»-|-»«'t  tt»  f>r,>:tt.'  wiy*.  M'o  in  ponond  Tom.  Pig.  Oiimin.  T>.    Bae.  Al»r.  llighwnyn, 
*^lw.  N.  r.  Tn-jia^-*.  iv.  7.    1  S;iund»»rH  l»v  ratt«»r>i)n.  ',i'li\.  not**  fi,  id.  indi^x.  Wuvh.— 

n.  .-...,. 

"hi*  w«v  >»>  (rnnt  si\*t\  inrlu<l<»^  a  r«»«orvati«>n,  whirh  i«  in  I'tVfi't  a  grunting  hA<*k  of  the 

of  W4\  \*y  thf  gr.niit«'f.     The  grant  or  ros«»rvati»»n  a^^Mi'-f-  th»'  right  of  way.  n.«  ajh 

ii»nt  to  «»v.T>-  imrt  of  tho  land  to  which  it  \^  atlai-hftl.  and  the  gnint»H»  of  Any  part 

tith<il  til  it.     Wat*-^!  r».  Hiort»n,  1  S.  A  H.  227.     t'n«l«»r\voiMl  r.».  *'uriii»y.  1  (\mhing, 

l'nlf«*  **Vfrv  jrfT'»i>n  to  whom  any  part  i«  i*onv«'yf«l  ha-  a  riirht  to  the  way.  thw 

i»  t'ttally  ♦•xt:ii»rin".h«»i|  hy  an  ali«*nation  of  part  of  tht»  pr*'ini«««"«  to  whi«*h  it  i«*  ap- 

ctant  >'«*«MU''f  it  •■annot  !•*•  -aid  that  th**  owner  of  on<*  part  ha.<*  lH>tt«*r  right  than  the 

r  tif  tli*"  oili»*r:  '•«»n''tMju»'nily.  if  lioth  rould  not  hav«»  the  right.  th«*  whoh*  would  b<» 

Thf  ifr:int.-«*  of  a  riijht  of  way.  howi»v«»r.  ha-*  no  titlo  t«»  u-f  it  aj*  h  p:is<iiigt»  to  i>thor 

than  that  t«*  wliirh  it  wnf*  attai^lnnl:  nor  ran  lh«*  owner  of  thf  hoiI,  who  ha<l  grantfil 

i^ht  of  way  to  a  -trangtT.  u»t»  it  for  Mich  a  puriM>«o.     Tin*  um»  of  a  way  niu-'t  Ih»  a<*- 

i%fe  t«*  thf  grant  **t  o4*r;ihittii  <if  it.  and  not  oxcftHl  it :  nn  that  a  right  of  way  nvff  an- 

'•  gnHin'l  to  a  parti«*ular  pla<.'f  will  not  jU'*tif>-  thf  u-***  of  it  to  go  U^yond  that  place. 

bam  •  •.  Sharp.  1  Whart.  :i*2:{.     Tho  grant«N*  of  a  right  of  way  i«  Unind  to  k«N*p  it  in 

P.     Wynfk<Mip  i'4.  lUirgfr.  1*2  John^ion.  222.     Thf  grant  of  a  right  of  way  may  ho 

md  an  Wfll  Af*  ''xprfffcoefl.     If  one  hoHh  to  another  a  lot  nirr(*d  out  of  a  larg«*r  lot 

^tkd  u*  thu  Vfn«iur.  ai!r(.*eably  to  a  iilaii  uimju  which  are  laid  out  certain  ^pactwwajrt 
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Huch  a  farm,  have  im memorial ly  used  to  cross  such  a  ground  for  nch  i  pv- 
ticular  purpose:  for  tliia  immemorial  usage  supposes  an  oritjinal  grant  w1m»  Mi 
by  a  right  of  way  thus  appurteuant  to  land  or  houses  may  clearly  becrealei' 
A  right  of  way  may  also  arise  by  act  and  operation  of  law:  for,  il'smangiHi^^ 
me  a  piece  of  ground  in  the  middle  of  his  field,  he  at  the  same  time  tMitijal 
impliedly  gives  me  a  way  to  come  to  it;  and  I  may  cross  his  land  for  that  y» 
po8e  without  treApafl8.(o)     For  when  the  law  doth  give  any  thin^tooM,! 
givcth  impliedly  whatsoever  is  necessary'  for  enjoying  the  same.(j9/'  Bytkeht 
of  the  twelve  tables  at  Home,  where  a  man  had  the  right  of  way  overftiwtM 
land,  and  the  road  was  out  of  repair,  he  who  had  the  right  of  way  m\^  m 
over  any  part  of  the  land  he  pleased:  which  was  the  established  rule  in  pdw 
as  well  as  private  ways.    And  the  law  of  England,  in  both  cases,  Men  H 
correspond  with  the  Roman. (^)** 

y.  Offices,  which  are  a  right  to  exercise  a  public  or  private  employment,  flli 
to  take  the  fees  and  emoluments  tliereunto  belonging,  are  also  ineoifOMl' 


(•)  Ibid.  03. 
(F)  Co.  Litt  50. 


(ff)Lofd 
S8T. 
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or  passages  over  the  proprietor's  ground  ac^acent  to  the  lot,  contemplating  it  tkt 
time  that  the  vendee  will  erect  brick  buildings,  to  which  such  space-ways  and  ym 
are  immediately  necessary  or  useful,  it  must  be  considered  as  in  tendinis  the  gwUrfj 
right  to  the  vendee  to  u.ho  those  spuce-ways  in  common  with  the  propnetor  of  tbe 
cent  lot.    Selden  vs,  William^  0  Watts,  13.    Van  Mets  vs.  Nankinson,  6  WlnrtS 

SnARSWOOD. 

**  Prescription  rests  upon  the  presumption  of  a  grant.  But,  to  authoriienMhA 
sumption,  the  user  must  Y)e  adverse  and  under  a  chum  of  right.  The  period  cC 
vears  has  been  adopted  in  England,  in  analogy  to  the  statute  of  limitation  ia 
land,  which  bars  an  entry  after  twenty  years'  adverse  poBseauon.  In  PeBnfjrl 
period  of  limitation  is  twenty-one ;  and  the  same  period  has  been  adopted  to  jpn  n 
the  presumption.  Dyer  vjf.  Depui,  5  Wliart.  584.  So  where  a  way  has  originaUy  en 
it  may  be  rebutted  by  eviden<*e  of  non-user  for  the  same  period  which  girei  nt 
presumption  of  cxtinguii«liment.  But  where  it  has  been  acquired  expreerfT  bf 
or  reservation,  it  will  not  be  loi^t  by  non-user,  unless  there  were  a  denial  of  title  or 
H(^t  on  the  adverse  part  to  quicken  the  owner  in  the  assertion  of  his  ri^L 
Ihrie,  1  Kawie,  21S.  Twenty-one  years'  actual  occupation  of  land,  advene  tea 
way  and  inconsistent  with  it,  burs  the  right.    Yeakle  m.  Naee,  2  Whart. ' 

WOOD. 

^  These  are  termed  ways  of  necessity.  It  is  always  of  strict  neoesaity ;  and  tUi 
sity  must  not  be  created  by  the  party  claiming  the  right  of  way.  It  never  ciirti 
a  man  can  get  to  his  profM^rty  through  his  own  land.  That  a  road  through  Ui 
l>our*s  would  be  a  l>etter  road,  more  convenient,  or  leas  expensive,  is  not  to  the 
Tliat  the  ptkssiigo  through  his  own  land  is  too  steep  or  too  narrow  doei  not 
Ciise.  It  is  only  where  there  is  no  way  through  his  own  land  that  tha  right  of  vifj 
the  land  of  another  can  exist.  A  right  of  way  from  necessity  only  extoiditoa' 
way.  That  a  person  eliiiming  a  way  of  nei*essity  has  already  one  way  is  a  good  fh 
bars  the  plaintitl*.  McDonald  vs.  Lindall,  3  Rawle,  492.  it  is  founded  on  aa 
grunt,  according  to  the  legal  maxim,  q*tondo  lex  alvpdd  aiiad  eoneedil»eometAirwdi0mA 
<fw^  ri\t  ipsa  fiAtr  mm  jioirM.  Nichols  t*j.  Luce,  24  Pick.  102.  But  whereaboati  ikaD  It 
way?  The  owner  of  the  land  over  which  it  exists  has  aright  to  looate  iija  tti 
instance,  with  this  limitation,  tliat  it  must  be  a  convenient  wav.  If  he  ~ 
to  lo(*at4*,  or  makes  an  inconvenient  or  unreasonable  location,  the  right 
the  grante<»  of  the  way.  Russell  vs,  Jackson,  2  Pick.  274.  The  ri^t  of  wajof 
ceast^  with  the  necessity  which  gave  rise  to  it ;  so  that  if  a  public  road  is  odsmA^ 
gnmtt^e  purchitses  other  lan<l  which  gives  him  a  way  over  nis  own  land,  too  §■! 
of  way  ceiises.  Collins  vs.  Prentice,  1 />  Conn.  39.  Pierce  r«.  Selleck*  18  Gbuk  ML 
York  Life  Ins.  k  Trust  Co.  vs.  ^lilnor,  1  Barbour  Ch.  Rep.  353. — Saanwooak 

^  Ix^rd  Mansfield  took  notice  of  the  inaccuracy  of  this  passaga  in  the  OHOOf 
Whitehead,  Doug.  7 It),  in  wliich  it  was  determined  that  if  a  man  has  a  ri^ftof 
another's  land,  unli'ss  the  owner  of  the  land  is  bound  by  prescription  or  hii i 
to  repair  the  way,  he  cannot  justify  going  over  the  adjoining  land  whflB  tha 
I>ass:ible  by  the  overflowing  of  a  river;  but  if  public  highways 
are  justifiiHl,  from  principles  of  convenience  and  necessity, 
land  next  the  road. — C'hristian. 

The  same  law  is  laid  down  in  Miller  m.  Bristol,  12  P&ok.  5S0l 
Barbour,  309.— Sbarswood. 
430 


ilMrl 


iinii^g  M 


L]  OF  THINGS.  TiS 

jimcntu;  whether  public,  as  those  of  magistrates;  or  private,  as  of 
,  rec'fivors,  and  the  like.  For  a  man  may  have  an  estate  in  them,  either 
and  his  heini,  or  for  life,  or  for  a  term  of  years,  or  during  pleasure  only: 
Illy  that  oftirori  of  public  trust  cannot  be  granted  for  a  term  of  years, 
dly  if  they  concern  the  administration*  of  justice,  ibr  then  they  might 
w  vest  io  executi»rs  or  administrator8.(r)  Neither  can  any  judicial  office 
iit4M|  in  revcrHJon :  bo<*auHo  though  the  grantee  may  be  able  to  pertbrm  it 
timo  of  the  grant,  yet  l»cfore  tlie  office  falls  he  may  become  unable  and 
I'ient :  but  ministerial  offices  may  be  so  granted ;(«)  for  those  may  V>e 
knJ  by  deputy.*^  Also  by  statute  5  &  6  Edw.  VI.  c.  10,  no  public  office  (a 
ily  exivptod  )*  shall  be  sold,  under  pain  of  disability  to  dispose  of  or  hold  it 
iv  law  pn*Huines  that  *he  who  buys  an  office  will,  by  bribery,  extor-  r*Q7 
>r  other  unlawful  means,  make  his  punrhase  good,  to  the  manifest  ^ 
lent  i>f  the  public.** 

liigiiities  lK*ara  near  relation  to  offices.  Of  the  nature  of  these  we  treated 
^  iu  the  former  l>ook;(0  it  will  therefore  be  here  sufficient  to  mention 
as  a  N|K'rios  of  incoq)on«l  hereditaments,  wherein  a  man  may  have  a 
Pty  or  oi*t«te." 

.  Fmnchisi's  are  a  seventh  species.  Franchise  and  libeKy  are  us(d  as 
ymous  terms;  and  their  definition  is(u)  a  royal  privilege,  or  branch  of 
in^'s  pn^rogativo,  subsisting  in  the  hands  of  a  subject.  Being  therefore 
d  fmiii  the  crown,  they  must  arise  fnmi  the  king's  grant;  or  in  some 
may  Ik*  held  bv  pn^scription,  which,  as  has  been  fre(|uently  said,  pre* 
it*s  a  gnint.  'I^he  kin<lK  of  them  are  various,  and  almost  intinite :  I  will 
iriefly  touch  u|><»n  some  of  the  principal ;  premising  only,  that  they  may 
te«l  in  either  natural  |K*rsons  or  IxxlieA  |>oiitic;  in  one  man  or  in  many;  but 
me  jtlentieal  franchisi'  that  has  befon^  been  granted  to  one,  cannot  bo  be- 
i  on  another,  tor  that  wouM  prejudice  the  former  grant.(ir) 
U*  a  e<»unty  palatine  is  a  franchise,  vested  in  a  numlKT  of  [persons.  It  is 
•to  a  fraiH'hise  for  a  nunilKT  of  persons  to  Ik*  inc*(»rporated,  and  subsist  as 
y  (M»liti«-;  with  a  i>owor  to  maintain  ]K*r|H*tual  siiccc.Hsion,  and  do  other 
ate  artn:  ami  each  imlividiial  member  of  such  cor]K>nition  is  also  said  to 
I  fraiHhJHe  or  tW»e<loni.  Other  fninchises  are,  to  hold  a  court-lei»t :  to 
i  m.'iimr  (»r  lonl.Hliip;  or,  at  least,  to  have  a  lonlship  panimount :  to  have 
wn-<k«».  estruvs,  lrejisurt*-lrove,  n>val  tish,  f(»rfeitun's,  and  diHxiands:  to 
I  ctiurt  <»f  one's  own,  or  iilK*rty  of  holding  ])Ieas  and  trying  causes:  to 
he  eoi:ni7^in<'e  of  pleas;  which  is  a  still  greater  liberty,  iK'ing  an  exclusive 
«o  that  no  <»ther  court  shall  try  causi*s  arising  within  that  jurisdiction, 

•'  -J  Kr|i  wT.  (•.  Kinrh.  L  1<W. 

•  •   111;-!.  4.  t*i'- IMI- Alir.  IWl.    KHlw.  IM. 
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twf»  offirf**  an*  infoiiifijitihle.  hy  (he  ao(V|itanre  of  the  latter  the  fir!«t  i*  relin* 
I  »n<i  V.W  ant.  evffi  if  it  .•should  \*o  a  f»u|MTior  *»t!i<H».  2  T.  H.  H\. — (.'iiristiax. 
^'-I'.h;!-,..  III.  r.  Vy*  •'Xteiid'*  the  prf>vision««  of  tlii-*  statute*  to  other  offices*. — <'niTTT. 
niili*-*  were  ori^rinally  ann«*xe<l  to  the  iMwyie-ision  of  n^rtain  estates  in  lan<l,  and 
I  J'T  ■»  frnint  of  th<>*e  e**tat«*<«;  or.  at  all  events,  that  wan  (he  mont  UKUal  coun»e. 
.  Kiiollrii.  1  L.  Kjiyin.  \l\.  And  although  <lipiiti<*s  are  nnw  l»eoome  little  more 
•*f«in  il  di*tinftioii-.  they  ar«»  htill  claivtsi  under  th«»  head  of  riMil  pro|MTty,  an<I, 
m  r«*i:itioii  to  l.in<l.  in  theory  at  lea.Ht.  may  Im*  oiitail(*<l  hy  the  crown,  witliin  tho 
dr  I  *•!•.  >*r  liiiiit«*«I  in  n-mainder.  to  «*oninien<'4'  after  the  determination  of  a  pre- 
»ute  (all  in  th«'  ftam*' diirnity.  Ni^vill's  oasr,  7  Rep.  P22.  And  if  a  tenant  in  tail 
imity  «houM  U*  att.iinttMl  for  fehmy,  the  dignity  would  Im»  only  forfeit«Ml  during 
'.  J»iit  iift'T  hi-  dei'fj4>i'  would  vent  in  tlie  per>«on  entithnl  to  it  prr /nrmam  lioni. 
Mrt-o.  III.  r.  Wk  Kvi*n  if  a  man  in  the  lim*  of  entail  of  a  dignity,  but  not  a4*tually 
m\  of  ir.  wt-rt*  attaintiMl  of  triM^vui.  hin  rM>n.  Hurvivin>i  him.  mifrht  claim  fn>m  tho 
»Hiir»*r.  without  >HMng  at!«H't«Hl  by  tlie  attaincli*r  of  hi**  father.  2  HaleV  PI.  O.  ,'l5i». 
th«»  father  w:iM  in  iK»HM><sion  of  the  dignity  at  the  time  of  hucIi  attainder,  then  his 
ti<»n  of  bli-MMl  would  1m'  fatal  to  the  elaim  of  the  4on  :  and  in  the  ea^e  of  a  ditsnity 
'lih|.*  to  hein«  general.  th«»  attaind«T  for  treanon  of  any  anetMtor  through  wh«mi  tho 
nt  of  Mieh  dignity  niu^t  tlrrive  hi^  title,  though  the  |M«rHon  attaunted  never  was 
Mi  fif  t||«*  iligTiity.  will  bar  iiuch  claim.  Rex  v4,  Purbeck.  Show.  1*.  C.  1.  I^w  of 
ufo,  ^<j,  s7. — ^'iiirrr. 
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t«>  liavo  a  bailiwick,  or  liberty  exempt  fVom  the  sheriff  of  the  fonniv 
^0^1  *wiieroiii  the  grantee  only,  and  his  offieerH,  are  to  execute  ull  proct-w:  Vt 
'  J  have  a  fair  or  market ;  with  the  ri/r!it  of  taking  toll,  either  there  w  ii 
an\'  other  public  ]>luce.s,  as  at  bridiros,  wharfs,  or  tlie  like ;  which  tolls  dm 
have  a  rea.s<»nable  cause  of  eonimoncenient,  (aH  in  eonsiderutioii  of  repain,  or  the 
like,)  else  the  fra n(*hise  is  illegal  and  void  :(.r)  or  lastly,  to  have  a  forest,  cLaw, 
park,  warren,  or  fishery,  endowed  with  privileges  of  royalt}';  which  8peeie»iiC' 
ihinchise  may  require  a  more  minute  discussion. 

As  to  a  f on-fit ;  this,  in  the  hands  of  a  subject,  is  properly  the  same  tbiitc 
with  a  chase;  being  subject  to  the  common  law,  and  not  to  the  forest  lawft.jp 
But  achate  differs  t'nym  a  ])ark,  in  that  it  is  not  oneloseti,  and  also  in  that  amio 
may  have  a  chase  in  another  man*H  ground  as  well  as  in  his  own,  being  iiMkfd 
the  liberty  of  keeping  beasts  of  chase  or  roval  game  therein,  protected  erta 
from  the  owner  of  the  land,  with  a  power  of  hunting  them  thereon.    A  parkh 
an  enclosed  chase,  extending  onl}-  over  a  man's  own  grounda.     The  wonl  peri 
indeed  jiroperly  signifies  an  enclosure;  but  yet  it  is  not  every  field  orconu&on. 
which  a  gentleman  ]deases  to  surround  with  a  wall  or  paling,  and  to  stock  witb 
a  herd  of  deer,  that  is  thereby  constituted  a  legal  park :  for  the  king's  gruu  or 
at  least  immemorial  presci*iption,  is  necessary'  to  make  it  BO.(z)     Though  dot 
the  difference   between  a  real  park,  and  such  enclosed  grounds,  is  in  naar 
res])ects  not  very  material :  only  that  it  is  unlawful  at  common  hiw  fur  iij 
]>ei'son  to  kill  any  beasts  of  park  or  chase,(a)  ex(*ept  such  as  possess  tW 
fraiicluBes  of  forest,  chase,  or  ])ark.     Free,  warren  is  a  similar  franchise,  enrfni 
for  preservation  or  ^'ustody  (which  the  word  signifies)  of  beasts  and  fowk  tf 
warren  ;(&)  which  being  Jmv  naturcv,  i^\Qvy  one  had  a  right  to  kill  as  herosU: 
i^of^-i     ^ut  upon  *the  intn)duction  of  the  forest  laws,  at  the  Norman  conqoflN.* 

*  -■  will  be  shown  hereafter,  these  animals  being  looked  upon  asrojilpw 
and  the  sole  property  of  our  savage  monaiX'hs,  this  franchise  of  fnemffli 
was  invented  to  protect  them ;  by  giving  the  gnmtee  a  sole  and  exclnsire ]wnr 
of  killing  such  game  so  far  as  his  warren  extended,  on  condition  of  hispivntf' 
ing  other  pei*sons.  A  man  therefore  that  has  the  franchise  of  warns  bii 
reality  no  more  than  a  royal  gamekee])er;  but  no  man,  not  even  aloitiiCA 
manor,  could  by  common  law  justify  sjwrting  on  another's  soil,  orerenoilJi 
own,  unless  he  had  the  liberty  of  free  warrcn.(c)  This  ftanchise  is  alat^ 
fallen  into  disregard,  since  the  new  statutes  for  preserving  the  game;  theim 
beitig  now  chiefly  ])reserved  in  grounds  that  are  set  apart  ibr  brecdiB|;hflM 
and  rabbits.  There  an*  many  instances  of  keen  sportsmen  in  aneicat  tiM 
who  have  sold  their  estates,  and  reserved  the  free  warren,  or  right  of  kiflBf 
game,  to  themselves;  by  which  means  it  comes  to  pass  that  a  man  and  Mi 
heirs  have  sometimes  free  warren  over  another's  ground.(d)*  A  fiee  jitktrf^^l 
exclusive  right  of  fishing  in  a  public  river,  is  also  a  royal  franchise;  udiici^! 
sidered  as  such  in  all  countries  where  the  feodal  polity  has  prevailed ;(e)  tko^ 
the  making  such  grants,  and  by  that  means  appropriating  what  secof  tiW 
unnatunil  to  restniin,  the  use  of  running  water,  was  prohibited  fhr  the  iiM 
by  king  Johifs  great  charter:  and  the  rivers  that  were  fenced  in  histiMevMi 
directed  to  he  laid  open,  as  well  as  the  forests  to  be  diflallbrested.(/)  tt 
o])ening  was  extended  hy  the  second(</)  and  tliird(A)  charters  of  Hcniy  lU* 

(')  'J  I ni>t.  '-"-I).  Manwnml.  For.  L.  c.  4,  ■.  S,  fclfn  • 


■  y.  4  Iii!>i.  :*>]  L  my-*  (and  uniipmta  hii  opteiaB  by  nfcimg  *^^^f^ 

/•j  ('•>  l.itt.  'Jitn.    '2  In-t.  I'fV    11  l{<>|i.  ^A.  Hr«>T.  M.  Wf)  tberp  mv  OQljr  two  b—nrfwi^^ii* 

(•i  Tlii-«f  Hn>  |ini|MrIr  t  iii-k,  i\>»'.  f*t\.  iitiirtiti.  ninl   mh.  niiil  iIh' ciMify.  and  bat  twofowteof  vnnv^  Aili^* 

liiit  in  iii'iiiuiiMii  .11x1  ]i>:;il  i^ii^-  i-xti-ipl  Itk>  wj<ta>  tn  aW  tlii>  aiiil  the  imrtrklg^. 

tiiMi«ti<  «»f  Ihf  fiiri'«t:  »lii«  ?i.  trpiili  ■«  tin-  ufhiT.  iin'  nH-kniM**!  ('j  Sulk.  WI7. 

tn  )n>  hart.  hiii'L  hirf,  Uk%t.  miii  uulf;  mul,  in  a  wui-d,  uII  ('j  Hro.  Abr.  tit.  1lirrrni«S.                                 ^  _  ^ 

wiM  tuM-t-  (it'vi'niirv  i>r  Ininlin:;.  ('<..  l.itt.  'j:ui.  (•>  S*>1<L  Mnr.  rfam.  Z  tL    DafrHB^T.  M  l>S* 

i*»  Thf  N-.o-tit  Hi^'  Ii;in:«.  n'li'V-.  ;ini|  i.-*";  t)w  fnwli*  are  Jur.fnml.  ii.  R,  \h, 

pitlii*r  rtimjt^-nlnM,  »m   |>.iitriilx< ".  rnih,  iiml  ipi.iilri,  i»r  tvl-  </ )  Cap.  47,  «rfiL  Orat. 

rrWrvji,  HH  wiimlriM-k^  lunl  iiiiistiviiiti*,  or  ii'fmitil'*t  aK  ual-  i#>Cap.  20. 

liinlx  anil  honmx.  Co.  l.itt.  'S'^l.  (*)  9  Hen.  III.  e.  lA. 


'^  Any  one  may  now  h>as<>  nr  ronycy  his  Innd.  and  reserve  to  himself  the fiiM*^^'; 
ing  to  kill  >runi*.\  without  hoin;;  suhjoct  to  bt'  8ue<i  ati  a  trespasser;  hat  then|ii*"7j 
wurren  ran  only  exist  hy  the  kin^V  >;nint.  or  hv  prescription,  from  wUehsaaks^' 
2»rt*suui€Ml.     Manw.  Warren.  Forrest,  pi.  43. — CaaisTiAN. 
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fi^f  !»!*•»  that  wrro  f»'ric'i'(l  uikIit  nicliiinl  I.;  so  tli:it  a  fruiidiiso  of  froo  fishtTV 
u^lii  iiow  l«i  Im*  Jit  li':i«*t  as  olil  a«*  llu?  I'lMi^n  of  Ilnirv  II.  This  ilitfrrs  from  a 
■•'"r-i!  ii-«h«Tv;  iMi'aiiM'  Im*  that  has  a  S4'\vral  ti-^iuTv  must  also  \*v  (or  at  loast 
i-Tiv."  hi«  ii::lil  from )  tin*  owner  of  tho  soil.i/j  whirli  in  a  fnv  tishrrv  is  not 
^••jui*ilr.  It  (lirtV'rs  ii\^u  from  a  romninn  of  jiiM-jirv  hrtore  nuMitioniMl,  in  tlial 
V-  iri'f  fi«»hrrv  is  an  l•.\^lll*^iv^'  rii;hl,  tiu*  nuiimon  <»f  piscary  is  not  so:  j-^, 
I.  1  ititri'f'in*.  in  a  fm*  li-^in'rv,  a  man  ha«»  a  pmiKTly  in  tho  fi  fli  hrt'on*  ^ 
if'V  an*  i;iii_rht.  in  a  common  i>f  ]HM:irv  not  till  afti-rwanls.- A)  Smuc  imlccl 
.IV  ■  •■•iii«:«i<'i'<''l  a  inr  ti^iicrv  not  as  a  r>tval  franrliiM*.  Imt  mcrdv  as  a  T»rivatt* 
rj!i!  "tf  a  lil'i-rly  to  li-^h  in  the  j**  nnil  fishery  of  tlie  ;;rantor.//)  But  to  con- 
it.  r  -»i'':i  rii^lil  as  oriifinally  a  tio\v«*r  of  the  |»n*r»>Lfative.  till  n*stn4inc«|  hy 
i.i;».;  ..'it/fi,  anil  i|enve«l  hv  royal  j^raiit  'oreviiHis  to  the  reiirn  of  Kidianl  I.i 
'•  ^  ;•  it  a**  ii<i\\  ihiim  it  hy  |iresrri|itioii.  ami  to  4li^>tin;;iii>h  it  las  we  have  ihme  < 
r»:ii  .1  ■'.•■'.'■//  an<l  a  rntttmnn  of  fishery,  may  n*miive  some  ditfieiiltieH  in  re^|lcct 

•  •  »:i^  miitier.  with  whieh  oar  )N>ok>  are  cmharnisMfil.  For  it  must  Ik;  aekiiow- 
••"l^-  i.  That  the  riijht  an<l  ili^^tiiietitms  of  the  thr«»e  speeit***  nf  ti«»lK»rv  arc  vcrv 
iiii>  ].  --<'!if*»!iiiileil  in  our  law-liookn;  and  that  there  arc  not  wantini;  ivspcctahle 
fcjtri  •:■  Tji-*  »j  1  whi«h  maintain  that  a  >M*/r«//  ti«*hcrv  mav  exi^t  distinct  from  the 
|-r  ;..  ::y  .if  tin*  soil,  ami  that  a  frn  ti«ihcrv  implies  no  cxchiMvo  ri^ht,  hut  is 
v.: I  ':i\  nv»n^  with  *',,nunnn  o|'  iiiHi-arv." 

V  111  t'oroilii'^  are  a  rii^ht  «•!'  sM^ifnanec.  or  to  reefivc  certain  allotments  of 
i'.<  '  i.il  aiei  ]irovi>*ioii  fi»r  <»ne's  maintenanee.wii  In  lieu  of  whieh  (cs]H'eially 
Hi"-']  'i-i'-  from  «'erh>«.iaMieal  |>er>ons)  a  pension  or  sum  of  money  is  sometimes 
:i)-r  iiiTiil.  .i  1  .\nil  the«»e  may  he  reckoned  anotlii>r  sjM'cics  of  in<*orpi>!H*al 
I'-r.  ■iir;4'ii«-nt«* :  thimi:)i  not  elianreahle  «»n,  «»r  i*iHuini;  from,  any  cor|K»rcaI  in- 
•T  T.iT.i .-.  hut  "nly  ehar:;e<l  on  the  ]>erson  <»f  tlic  owner  in  ref*pc<'t  of  Mich  liis 
til..  ritafH  e.      To  tln'M*  maV  he  added, 

I.\  .\iiiiiiitie«.  whieh  are  mueh  of  the  same  nature;  onlv  that  these  nn'^c 
r<-:ii  t«Mi)Miral.  as  the  fi»rmer  from  spiritual.  ]tei>ons.     An  annuity  is  a  thini; 

*  rv  i^iirn:  irtiin  a  n'lit-eharire,  with  whi<'h  it  is  treoueiiiiv  contoiiiided :  a 
••ii  -  :iar:r»   h'lii;;  a  hurlen  iMi|Misi-d  U[»«>n.  an*!  i*»*»Mini^  oui  ot",  f.ith/s,  wlierea-*  an 

:.r.'iif\  >  a  yearly  sum  ehari^eahle  only  upon  llic  f>-r>'n  of  the  i;raiitor.' yo 
I'u  r-  •■■n  .  it  a  man  hy  ileeil  irrani  to  another  the  sum  of  !*<»/.  j.,r  tiuhuni,  with- 
»'ii   •  \  j'."<"«'«iiii;  o(it  ot'  what  lands  it  shall  i>suo,  no  land  at  all  sliall  he  chari^ei] 

•  V      *  »  ;«    |\    •.  I'      IH  |..]w    M.4T.     liU'ii.  \1I.  ••  S<- iIk-iii  «•  li -ti.."'-!.!!  Ill  M  •rk:riV'**D.'tiii.>ii  ( .>  Utt 
•  -■       •     *   ■-  •                                                                                1J-' 

•  »    N    I.    ••     .-..Ik    '..'  •»    l-n-  fi.  i    I'-.'. 
.-.*».•                                                                                                       M-    .». .   U«.k  1   rh   *. 

iP  •  ->.  L.lt.  I«i 

*  .\  rr-  ■  tl-i.-Tv  i-  II' it  .III  .-x.  lii-«i\ .•  ti-lji-rv.  Mi-lxiii  •*.  W)iit!T>ir.  7  I*it'k.  7'.*.  In  riv»T< 
vi'i- r>  v.*  !..1>- «'(»tio  :iiid  tliiW"!.  a-*  \\>-Il  If"  in  ilii> -■  .i.  ili«  lijht  ■•!' takiiii;  ti^^h  i'<  coniiiion  to 
k!!  iJ.  .  ,r  /.!!-,  r.irk'T  ■  •.  <*ii»ttr  Mill-Pmi  < '"..  7  Sli--;..  .'..'»."..  .V  '••■vitjI  tishi-ry  in  un 
fcrni  •  '  Vi"  -i  I,  ^\}j'T.'  tlit»  lidf  •M.'.  ;Mtil  tl<»w^.  nuiv  !•  •Ii-iivi-d  fr'»m  i'n"<i'ripfi<in :  hnt 

»•!. ',  T  -■  ..■•-.;  "  .ti  Mi'i-t  * IiMrlv  |iri»vt'i| :  ov«M  V  pri*"'!*' !  |  •! ;« in  i-  ;i:rj«in'»l  it.  <  fi»uli|  '^..l.imt"!. 

f.  •'  ■.!.  '■  V  A  I'l'--' rM»Mv»*  rijfit  t-;niTi<»l  ^w  ;i  -lUii'-d  *»v  »»••!••  n!r!nt«-rrM]'tt'i|  ••xi-p-i—* 
ftii  » ••••  !;  •  :■:  i''»'r  t"'»r  li-«w  l-uj;;  :i  liiiii' :  hf.-.m-f  ilp-  |«i-!-iiii  «.■»  ti-liin^  •  \i"ri«.i.-.  t'-'-  s  /t.--. 
'•?.".  »  •  _■:,!  '•\)i.-  !i  J-  i..'iL*-  !•»  I.iiii  in  r<<iiini<Mi  w.tIi  .ill  i.!!iiT'«.  *'li:ii!t'n  ■  *.  IV'-kt'r-iMi.  1 
<'..■■!  -J.  •'  Ii:ii'  .  I'-nl  iir\.  '•  Iif.|i-ll.  11^.  In  ..r.l.-r  !«»  r.i'-f  tli»«  pri-^usiMiti-in  •»!'  .i 
^iv  ■!  .  \.  !'.-!•.•■  :!_'ii*  in  .»itv  |M!--it||.  it  -!i'-iiM  :t:  i-«Mr  lit  it  ;tll  titln'r-^  !i;i\i'  Im'.'H 
Isi*!.*      .•  •  \  !.,:jj  in  1  !i  '..■:■  iT-N- -.    H-i  1.    !>  l;r.\:iii' .lud  M:ii  \  l.iiid  llailm^id  ('<».•«.  .^iiini|i. 

J";;x  r.'r.   i:'..    i>,x       i>iv.  4  MiTAimd. -J'.-j. 

h;  \    ■•!.'•    'n    .  •.'.  .ir.  .  -  w   i'-  Ii  .111' t;ii- iMi-  in  ti«"!  .  f  .ttV-.i-li'ij  .1  J  ji-^.i:;.'  to  ciinimiMi 

•  ■■  .-.  •.».  ,  .i,...|.  .  .i  .J*  u  i\  ii:.il'li'.  •'••iliM'-  .  l'»rd'Mr\ .  •*•  Ii«"«!«"ll.  ll"*.  S«i  in 
I'  ■  ■  t    ,     I   ,...  •,         j'-i  i.'iv.  '2  P»  iju.  IT'".      If \\  III"!' ■■?"  I.umI  on  iIi*   rir.k'»ii!  tli*' 

*  .'  I.  1    1'.  i  .'l,.  r     ■::.  ■■!  .\\   ii\.  r"   li;i\i-  p  -:    ii!   ••'.«  lu-.v-  lijlit  :•»  ti-h  in  t!ii»  T\\**r 
•    '.     !    "I'll*    '1   III'    '   i  iii'l  ;  Kiir  tin*  r-..:lii  !•■  Ti-li' rji"-  in  tlii'-M  iivi"-'*  i-  vi"*l«'d  in 

■    ■    -  •    i     •.•!•••   i'!.     I).:d.     SiiMUik  ■  ».  >■  iiii\  Ikill  N  I'.  iLMll«'lM '•»..  14  S.  A   I  J.  71. 

!  ■;.•  !•►  t--fi  i:i  mm  » .  ij  i*'l«-  I  iv»T*  l"*li'Ti;:- i"XiIii-ivt'l\  li»  tin- iiwui-r-*  •»!"  !!»•»  hmil-* 

»'t  ..      ■  ;.  .  \r.  ii.iiii;f  !■•  tin-  iiiidilh*  *tf  t!ii'  rixi'i'.  nil  !•  r  •u«h  rt"«lr.iin?^  w  ^'..vt-nun-Tii 

':4.     'I     ••■       tfi'-  rijlii  •■!   i«-_"»l  itiiii!  i!i«*  t.ikiiiL*  «»t   ti'-h.  wJit'tlii»r  in   n -vm  t)«Ii»  iT '•t|.t»r 

'••  »;    •    •■■-.■Ijiij  .11  ill-  ^t.i'<-.    ('••(iintMiv\i.  liilt      .  < 'ii.ii  in.  ■"•  Tak.  l'.»'.'.    Waleff  r».  I.iU..y, 

1'    ..    1  ;  ..      hij!  itn         1  !*:.'»<  i,'»il.  .i  hio.  ■*»'•. —Sii  \R'»m»ii. 
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with  It ;  ))iit  it  is  a  mcn^  personal  annuity;  which  is  of  so  little  account  in  the 
law,  that  if  granted  to  an  eleemosynary  corporation,  it  in  not  within  xhv  >taiui«i 
of  niortnuiin  ;{g)  and  yet  a  man  may  have  a  real  ei«tate  in  it,  though  hi»  M.curilj 
is  mcn-ly  personal.** 

(f)  Co.  Ult.  2. 

**This  appears  to  require  Rome  explanation.  If  an  annuity  (not  chargM  on  l.ind-  h» 
pranteil  to  a  man  an<l  his  heira,  it  ia  a  fee-simple  ;3i.r.«>nrt/.  (.'o.  Litt.  2,  a.  And  Mr.  H*^ 
>rruve.  in  liis  not<'  upon  the  pa8.*«u^e  just  cited,  says,  tliou^h  an  annuity  of  inhfriiai:<>eii 
held  to  he  fortoitahlti  for  troiu«on,  as  an  hereditament.  (7  Hep.  34,  b. )  yet.  beiu^  onU  ptr- 
a.uiul^  it  is  not  an  heroditauii'ut  within  the  statute  uf  mortmain.  (7  Edw.  I.  st.  2.i  n'<r  i^'X 
entailaWK*  within  the  statute  ilc  dtnus.  I-^rd  Coke  again  siiys,  |(.'o.  Litt.  20,  a..)  "  It  1.  if 
my  ileod,  for  me  and  my  heirs,  grant  an  annuity  to  a  man,  and  the  hoirs  of  hi*«  \'*A\,  tha 
foni'orneth  no  land,  nor  savoun'tli  of  the  roaltv."  And  !*ee  Ejirl  of  Statfi»nl  »-^.  Itucklrr, 
2  Vos.  S«-n.  177.  Tlohhint'sso  r.v.  (^irmarthen.'l  Br.  3W.  Auhin  vf.  l)alv.  4  Rim.  k  AH. 
r)9.  Sonn'  of  the  diversities  hetween  a  rent  an<l  an  annuitv  are  thus*  hii<i  down,  in  the 
.*U)ih  chapter  of  the  I)o<'tor  and  .Student,  Dialogue  I.: — **  Kvery  rt»nt,  he  it  rent-fttTri«-*.r*i»' 
eliarge,  or  rent-seek,  is  going  out  of  land.  Also,  of  an  annuity  there  Uc»th  no  artion.  hA 
onlv  a  writ  of  annuitv:  hut  of  a  rent  the  .same  aetion  mav  lie  as  doth  of  land.  AL^cai 
annuity  is  never  taken  for  a.ss<>ts,  hceau<e  it  is  no  freehold  in  the  law;  nor»haIl  it  l<«-p8l 
in  exei'ution  ujion  a  statute  merchant,  statute  staple,  or</iv///,  as  a  rent  may.**  Nodwubj, 
wlien  an  annuity  is  granted,  so  ns  to  hind  hotli  the  person  and  real  estate  nf  the  grsntor, 
tlie  grantee  hatli  his  election  eitln-r  to  bring  a  writ  of  annuity,  treating  his  demand  aii 
personal  one  only,  or  to  distrain  ui»on  the  land,  as  for  a  real  intero-t.  Co.  Litt.  141.  k 
The  definition  whi<*h  Fiizherhert  (X.  R.  p.  1")2)  gives  of  nn  annuity  is*  that  it  eiih<>rf«^ 
<>eeds  from  the  lands  or  tlie  eolfers  of  another.  Wliere  it  ia  charged  U|ion  land,  \\mtf 
he  real  or  jx'ivonal.  at  the  election  of  the  hoMer.  If  it  ia  out  of  the  cotf'era.  it  i«  pcriOMl 
only  as  to  the  reme<ly;  hut  tlie  projierty  it>elf  is  nahtJi  t"  its  ii,\srt'nt  fo  Ot€  heir.  And  thii 
si'oins  to  l»e  the  oidy  sens**  in  whieh  an  annuity,  fur  which  the  security  is  men'ly  j-fnoail, 
ran  l»e  r:illi*d  n-al  e<tai«\     Turner  rx  Turner.  Am  hi.  7S2. — <.'uitty. 

For  the  doctrine  tliat  a  man  may  liave  a  real  estate  in  an  annuity,  though  hi«MHTirstTii 
merely  persf»n:d,  tin*  commentator  cites  no  authority.  The  only  aemblan<*««  of  autkoritr ii 
in  some  old  ca-i's  in  which  tlic  as>ignahility  of  an  annuity  was  diaeu^^sed.  Having  jierj^tial 
continuance,  the  lictter  oj»inion  secnia  to  have  heen  that  it  couhi  be  a.«i(igni*a.  proriW 
th»*  coM^iileratJon  was  executed  and  the  word  "assigns"  contained  in  the  originad  put: 
n<Mtln'r  of  wliich  circumstances  would  he  of  any  account  if  it  were  real  estate  \ik^ 
1  Inst.  144.  h.  Ilargrave's  note.  Clerrard  ••.-«.  Bodcn,  lletl.  80.  Maund's  ca^^e,  7  Rrj». 'Xk 
Brooke,  tit.  Annuity,  .".7.  \\\).  Pi'rk.  s.  101.  Baker  vx.  Broke.  Mo.  5.  n.  18.  Mr.  Wood- 
ilesson  says  that  the  as>iL'nahility  of  an  nnmiity  is  rested  on  the  ground  of  itr  aniphibm 
nature  and  its  n<»t  heinsi  mere  j^Tsonalty.  Taking  it  for  settled,  however,  that  an  anniBtr 
is  a<si;;Mahle.  it  jIocs  not  follow  that  it  is  not  pei-sonal.  If  it  proven  any  thinj!.  tt  oah 
proves  that  it  is  nf)t  a  cli«>se  in  action.  ]*roj»erly  speaking.  ]ierha]iH  the  annuity  itNtf 
does  not  lie  in  a<'ti<»u  :  for  it  is  a  question  whetlier  deht  or  writ  of  annuity  lie*  aaiM 
arreara;res  are  due  and  unj>aid.  It  is  not,  like  a  Iiond  payable  in  future.  *irUlvm  vkpntent, 
s.Jv,,t.htm  In  /■i'-irti.  In  annuity  there  is  no  present  suh>isting  debt  or  duty:  the  debtor 
<luty  acinic^  nnlv  as  the  tcnii-i  of  pavment  elapse.  Bro.  Annuitv.  pi.  43.  Di^'temk 
M.).'  i:*.:'.,  n.  17'.'.  '  l)o<tr.  V\.  :U\,  Annuity.     l^.dwell  r.*.  Ikidwell,  Jo'ne*.  214. 

In  all  other  resp<»cts  exci*j»t  tl>at  of  descending  to  the  heir,  it  bears  none  of  the  in^'idoli 
and  <h.ira<iensiics  of  rc-al  «-<tate.  Of  this  kind  of  inheritance  a  husband  is  not  eniilM 
to  he  tenant  hy  tlie  curtesy,  nor  the  wife  to  \h^  t»ndowetl.  A  grant  of  it  to  a  corj«or»t3<« 
is  not  ni«>rtmain.  1  InM.  :\'2.  a.  2,  0.  It  cannot  he  conveyed  by  way  of  uh\  thouih 
**  liercditanu-nts"  is  a  word  usi-d  in  the  statute  of  us«»s,  for  want  of  the'necewan-  f*-i»lB. 
.Tones.  127.  (Jilhert  on  T%e»*.  2sl.  2  AVils.  224.  It  cannot  l>e  entailed  within  the  rtalBW 
i/r  ,/.„,!.<,  1 1  ln*;t.  2n,  a.  :^  and  the  reason  is.  accr»rding  to  lord  Coke,  that  it  cone**m«-!h  b» 
Ian<l.  nor  savoureth  of  thi>  realty.  Thougli  ft-nfutrnf  he  the  only  word  used  in  the«taSBll 
n  ■  i/'tf.'c,  y\*t  it  iitehidi>th  not  ••iily  all  4'orporate  inlieritances.  hut  also  ail  inheriUOM 
issuing  JMit  of  any  t»f  those  inheritances.  «ir  concerning,  or  annexed  to.  or  exwiiefcfc 
within,  the  ^anie,  thougli  tliry  lie  n<»t  in  tenure.  If  the  grant  lie  of  an  inheritanee  mcniy 
personal  or  to  !»«■  exi^rci-eil  ahout  chatteN,  and  is  not  issuing  out  of  land  nor  cpncerniif 
any  lai:d  or  Mini«'  ei>rtain  placi>.  sueli  inheritance  cannot  Ik*  entaileii.  A  craDtoftf 
annuity  of  inheritan<-e  to  a  man  and  tlie  lu'irs  of  his  K>dy  createci  a  fee-5iin}>Ie  Cflfr 
<liiional  at  c<»iiinion  law.  and.  aftt-r  i^^-^ue  li.'id.  the  grantee  may  alien  so  a«  to  bar  tbc^ 
hihility  "f  revcrti-r.  Stairord  r.<,  Buckley,  2  Vcs.  Sen.  170.  It  ia  not  within  the  *tatiil*rf 
frauds  so  far  as  that  a  fleets  real  pr«>pirty.     It  will  pa.ss  >»y  n  will  not  excKvted 


to  that  »4tatute.     It  cannot  h<»  haired,  .'is  a  rent  may.  by  sulfering  a recorery.    Anna 
does  not  lie  t'or  it.     N(»r  does  ir  e«<}ii>at.     Xtir  is  it  liable  to  the  same  kind'of  eZMSii 


cT  m<lgrnents  a!<  real  estate.     B«.-ing  a  heroditumenti  however,  descendible  to  the  Mfi^     ' 
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i*ntM  aro  tlio  loMt  H]>coicH  of  iiiooq)oreul  hcroditamcntfi.   The  word     p^^| 
viMl«*r,  mlitus,  nimiitirs  a  ('oini»onsution  or  return,  it  beinir  in  the     '- 


rvn«l*»r,  rMttus,  ni^nirirs  a  ('oin]»onsution  or  reiuni,  it  being 
»f  an  acknciwltNl^tiii'iit  ^iveii  lor  the  |io88eK8iou  of  fM>me  coniorca!  in- 
V.'  r  ]  It  is  (letiiii'd  to  he  a  cortuin  prolit  issuiii;^  yearly  out  of  landa  and 
it-'^  i*oriH>nrul.  It  iiiiiNt  )>o  a  prnfit ;  yet  there  m  no  occasion  Ibr  it  to 
:  usually  \>,  a  huni  of  nion(*y ;  tor  h]>urH,  caponn,  honteH,  corn,  and  other 

may  he  n.'iidi'riMl.  and  fn^quviitly  art»  rt'n<U're<i,  hy  way  of  rent.(/fj  It 
ii«oii>iht  ill  services  or  inaiiiial  o)K*rati<>iiH;  as,  to  plough  ho  many  aereH 
id.  to  atti'iiiJ  tho  kiii;^  or  tlu*  hird  to  the  wars,  and  tlie  like;  whieh  8er- 

tlu'f\(>of  thv  law,  an*  pnttitH.  Thin  profit  must  al(M>  be  certain;  or 
irii  may  U*  ivdu«'«Ml  to  a  certainty  hy  either  party.  It  niunt  alho  imtue 
(li(Mi;:li  tlien*  is  no  <H-casioii  for  it  to  iHsue  eveiy  Buccesnive  year;  hut  it 
n*JM'rvi-«|  fvory  hrrond.  third,  or  fourth  yearj(^)  yet,  aH  it  ih  to  hi»  pro- 
jt  of  thf  profits  of  lahd-<  and  tenement h,  as  a  roeoni|K*iise  for  being  i>er* 
to  hold  <ir  enjoy  them,  it  ought  to  bi*  rt*ser\'i.'<l  yearly,  because  those 
lo  aiiiiuaiiy  arise  and  are  aniiuaiiy  riMiewed.  It  must  issue  out  of  the 
Rinted.  and  not  he  part  of  the  land  or  thing  itsidf;  wherein  it  dirters 

exception  in  the  grant,  which  is  always  of  part  of  the  thing  gninted.uo 

,  lastly,  ij'sue  out  of  luiiils  arui  tttiti/wnts  t'orporetil ;  that  is,  fnmi  some 

nre  whereuiito  the  owner  or  grantee  of  the  rent  may  have  ret*ourse  to 

Therefore  a  rent  cannot  he  reserved  out  of  an  advowson,  a  common, 

\  A  franchi>e,  or  tiie  like.i^fr)     Hut  a  gnint  of  such  annuity  or  sum  may 

tk*-  a  perxiiial  ci>iitract,  and  oblige  the  gnintor  to  ]my  the  ni<»ney  re- 
i»r  subject  him  to  an  action  of  debt  :[j')  though  it  dotli  not  atlect  the 
nee,  and  is  no  legal  rent  in  contemplation  <>t'  law.'^ 

•  an*  at  conimon  law\//)  three  manner  of  rents,  rent-Her\'ice,  rent-<'harge, 
{-•^ei'W.  /^f /l^x#^^*^•f■  i.H  so  called  *becauM'  it  hath  some  cor|H»n'al  r*j.> 
liciilent  li»  it.  as  at  the  least  fealtv  «»r  his  feoilal  oath  of  tidelitv.U)     *• 

I  teiiarit  h<*lds  his  land  bv  fealtv,  and  trii  shilliiiifs  n^nt,  <»r  by  the  M>r- 
;>ltMi;r)ij||^  the  li»rd's  land,  and  tiv4'  •^hijlini^s  rent,  these  pecuniary  n*nts, 
»nin'i«tl  uuli  i»rr^«»iial  services,  are  tlicrelon*  called  rent-M*rvice.  And 
*.  in  «aM*  they  l»e  behind,  or  arrere,  at  the  day  a)i|M»inttMl,  the  lonl  may 
•if  ci'niiixin  rl:;ht.  without  reM»rving  any  spiH'ial  |K»wer  of  distress;  pn>- 

•  hatli  in  iiiui^t-lt'  the  rever>ion.  or  future  estate  of  the  hunls  and  tene> 
ifii-r  tlji-  li-MHf  <ir  particular  estate  of  the  less*'e  or  ^niiitee  is  exjiired.i «/ f 
\ir'j'  i^  wlnre  the  owner  of  the  n-nt  hath  no  future  interest,  or  ivver- 
»e<t;int  ill  till*  land:  ur*  where  a  man  bv  deed  maketh  over  U»  others  his 
[aX*'  Ml  tt'e->iiii|ilc.  with  a  certain  ivnt  payable  thereout,  and  adds  tt*  tin* 
•ovriia:it  «ir  clause  of  di^tn'ss,  that  if  the  rent  Ik*  arrere,  or  behind,  il 
law  till  III  di^li'cin  fur  the  same.     In  this  case  the  land  is  liable  to  the 

iitit  ni  roriiiiion  riirht,  but  by  virtue  i>f  the  clause  in  the  deed;  anti 
e  it  i<*  i-a!lcd  a  rt*iii-'7f</r|/v,  because  in  this  manner  the  land  is  chargt**! 
fli-itn-N.*  lor  the  payment  of  it.*'*)"     /*V/if-.v*7,,  rfv/<Yt/j{  siccus,  or  barn*n 

I'   I  X.  l.itr  144.  •••  n<iil   4T. 

•  1'hi  uj  •►  i.itt.  r-11. 

•    I*.  I    47  .•.<%.   Utt    Ui 

•  n  ».i  1.'..  •»  i:.p  i-  Lilt  I  :;i.v 

•  •   .  I-iii   III  4».<u  Lilt.  l«. 

-«i  \,,  i.r  t..rrii  .i-i-ft*  f'»r  t)i«»  payiiit'iit  of  ileht.«*  in  the  hiiiidx  of  tho  ex«*«*uli>r  •>r 

rui'-r    h  •■  :.  A  Stu-I.    I>:  il.  I..  ••.  ::«>.    |  1{ ,»-•  on  R.mI  Aeti«>ii<«.  »>s,  :;.'i.   -J  \yo.Nid. 

•M-.-.  h<.w.\.T.  wliuh  ^t'fiii*  ffitin'ly  «*iiinhi-iivt»  in  n'hition  to  tlti**  ni.ittt*r  in 
I».il\.  4  p..  A  .\M.  '►'•.  wliiTf  \'\  li*lti»i'«-|iat«*iit  thi»  kin^  >!nint«Ml  t«»  th«'  UM'of  A., 
AU'i  a— 'iirH"  ti>rf\i'i-,  an  annuity  of  on<*  th<insjin<l  |Miuiid<  to  In*  |i4ii«l  t»iii  of  Iii4 
•f  In  |»«r  ••■ni.at  lt.ir)i.tdoi-«  and  tht*  b*»i'\v.inl  NliiiitU:  it  was  h«*M  that  thi«t 
K.L»  |>.  I— >n.il  )T<>|iir\  anil  i>ji-<mm|  imiltTu  will  whieli  pur|Mirte«l  tti  lii*i|iitMtli  "nil 
r»— i'lm-  .iM'l  i»'nia:ii'h-i  of  tli»»  tf-tatrix'-i  j»T«ioniil  «'^late." — Sii  iR<«HiHtii. 
••  tjifi  )•*•  !i«i  "lofilit  )iiii  !!»•»  l»»'.».»»e  of  (ithi"«,  an  ndvow!«<»n.  or  any  iniN»r|M»n'ttl 
ii«  ni.  wiimM  }•••  liaMf  to  an  a«'tiiiii  of  ih'lit  for  th*'  r<*nt  a^r«*<*d  ui  on.  Sh*  . 
'l'»,  whi*i«»  thi-  |»a— -.u'*'  i-  taki^n  noiii-e  «»f. — <*iiiir-«Ti  \N'. 
-.if  r*-nt-tliai^'«*  lutiT-i  }*»'  frtf  from  thi*  land-tax.    Ura4i).iury  rjr.  Wrii'lit,  I^nii!.  025. 
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r»Mit,  is,  in  offoct,  nothing  more  than  a  rent  rcscn'od  by  deed,  but  withi^ut  anr 
claiiso  of  ilistross.** 

Tlioiv  ari'  also  other  npeoios  of  rents,  wliioh  are  iH?ducible  to  tho!^?  ihrw. 
]?iMJls  of*  iis.siz**  are  tlio  certain  established  rents  ot*  the  freeliokiers  and  am-ynt 
CDpy holders  of  a  manor,(c)  which  cannot  \>q  departed  li*oni  or  varied.  Th'*< 
of  the  freeholders  are  frequently  called  f'A///-rents,  retlitus  ciipiiaU^;  and  l-ili 
pJH'ts  arc  indirtcrently  denoniinate<l  qtitt-rentH,  quiet f  rcffitus;  bceauM*  tht*r\'M  i"»« 
tenant  goes  (juit  and  free  of  all  crther  services.  When  these  payment"*  wvrt 
resorwd  in  silver  or  while  money,  t he v  were  anciently  called  trhite-rx^ul^.tlft^-^ 
farmSf  rcfhtus  alhL{d)  in  contradistinction  to  rents  reserved  in  work,  ;:nj:ri. -t 
3j:  .0-1     baser  money,  which  were  calle<l  *rrditu8  Jiigri,  or  black-ma iLie)    /f'i«v.-r'-Li 

'*  J  is  only  a  rent  of  the  full  value  of  the  tenement,  or  near  it.  A  frr-t\inH  rvcl 
is  a  rent-<"harge  issuing  out  of  an  estate  in  fee,  of  at  least  one-fburth  of  ihe  vtlae 
of  the  lands,  at  the  time  of  its  reservation :(/)  Jbr  a  grant  ot*  lands.  n'Seniiij 
HO  considerable  a  rent,  is  indeed  only  letting  lands  to  farm  in  fee-bimple,  in^ttsid 
of  the  usual  methods  for  life  or  years.** 

These  are  the  geneiiil  divisioriS  of  rents;  l>ut  the  difference  hot  ween  tbom  I'ii 
respect  to  the  reme<ly*for  recovering  them)  is  now  totally  abolished;  aod  ill 
])ersons  may  have  the  like  remedy  by  distress  for  rents-seek,  rtMit8  ol'awiie,ud 
chief-rents,  as  in  case  of  rents  reser\'ed  upon  lease.f^)** 

Rent  is  regularly  due  and  ])ayable  upon  the  land  from  whence  it  issues,  if  bo 
particular  ]>lace  is  mentioned  in  the  reservation  :{h)  but  in  ease  of  the  kin^.  iW 
payment  must  be  either  to  his  officers  at  the  exchequer,  or  to  \\w  receiver  in  tfcf 
country.fi)  And  strictly  the  rent  is  demandable  and  payable  before  th«  vme 
of  sunset  of  the  day  whereon  it  is  reserved  ;(A*)  though  perhaps  not  absoIotclT 
due  till  midnight. (/)*• 

(')  i»  1 11^.  in.  r#i  «Mt.  4  0«^.  II.  e.  28. 

1^;  In  S'.<iliin«I  tliM  kind  «if  unuUl  payment  i»    ctilh-d         (*)  Co.  LiiL 'Jiil. 
I»r.inr'i-.W</irif/.  or  rt'litiif  alba  Jinn;t.  (*■  4  Uep.  7.1. 

(«i  1!  IiHt.  1t>.  {*)  Co.  Litt.  ^^L    1  AihImv.  VA. 

(/X'o.  Litu  143.  (I,  1  Snund.  2>7.    I'rvc.  (Iiiuic.  &&&.    Mk.  ST 


It*  land  on  which  a  ront-chariro  i.«<  prant<'d  is  nftonvnrfir*  sold  in  ]»arrel9,  and  tbegniMv 
li^vif"«i  the  whnl«'  ri»nt  on  one  imrrhnsor,  the  rourt  of  ehimcerv  will  relieve  him  biifft- 
trihurion  from  the  rest  of  tho  }iurohas«T.<.  and  restrain  the  grantoe  from  lerria 
hiiu  only.     Carv,  2.  *,>2. — Chitty. 

*'Tli(*  dt'scription  of  a  ront-(>har>r«^  is  oornM't  as  ap])liod  to  England,  where  the 
of  qui.i  rin//fon.<  forbade  siiV>inftnidation ;  for  thoro  in  therefore  no  connection  of 
1iotW4M'n  tho  ;;raiitor  nn<l  grantee.  In  Pennsylvania,  however,  this  statute  was  nercrii 
fon'i>:  and  altliou,:;}!  the  eonn«M'tion  of  tenure  is  merely  nominal. — althon^  the  wUi 
j>o«»sil»ility  of  reverter  u|>oii  failure  of  heirs  is  now  vested  in  the  con]nionweallh.-frt 
tliat  mere  transfer  has  not  altered  tho  character  of  thrt  estate  or  the  legEil  iiMiAii* 
thereto  annexed.  In  Tennsylvania.  therefore,  a.  rmtscn'irc  w  not  only  whera  thov  iii 
reversion  in  tlie  owner  of  the  rent,  as  where  a  man  grantfi  an  estate  for  lifeorTcm.!^ 
serving  a  rent,  but  also  wliere  he  ]>arts  with  tho  whole  fee«imple,  reRerring  a  ifiL 
T)isire<s  i^  incident  thereto  of  common  right.  A  rcnt-charye  is  confined  to  the  €■■ 
where  tlH>  owner  of  land  grants  a  rent  thereout  to  u  stnmger,  and  by  A  medal 
grant>  liim  also  a  right  to  ili> train  for  the  rent  if  it  should  he  in  arreor:  without 
elause  it  wouM  be  a  rrnt-fe.r/:,  InL'er.^oll  ?•.«.  St^rgeant,  I  Whnrt.  337.  Franria 
Ileigart,  1  \VMtt>.  '.«s.     Keneg.-  .x  Klliott.  H  Watt.-*.  *jri2.— Siiakswood. 

**Mr.  MapLM-ave  is  of  opinion  that  the  qnantuni  of  the  rent  is  not  essential  to 
a  f«'i'-farm.  jTo.  hitt.  144.  n.  •'>.!  where  he  diHers  from  Mr.  Douglas,  who  had  thoo^lktf 
n  fee-farm  wa-^  not  neee>sarily  a  rent-<'harge,  hut  might  also  be  a  rentrseck.     Doaf.iSr. 

n.   1. ClIKIMI.W. 

A  fee-farm  rent  i-*  not  neees<arily  a  rent-ehargo.  Mr.  Tlargrave  indeed  thoofhl  tktf 
it  /v»»//./  i,hfi/ 1..-  ,1  m.f-fi  -rr!,;',  an<l  that  tho  quantum  of  the  rent  wns  immateriaL  Cokli*' 
14.'>.  n.  2.i.">.  lint  in  tlie  la-e  of  Hradbnn*  i-.«.  Wright,  Douglas  Rep.  4  ed.  ^T.  M«  lii^ 
by  the  reporter  liint^^-lf  and  ili<>  hit(>  learned  editor,  whieh  oxplain  the  mistake  Ml ^f 
IMaek'itone  anil  Margrave,  and  ^liow.  I  think,  satisfnetorily.  that  the  former  IS 
his  a<'eount  of  t]i«>  rent.  e.\ei>pt  in  ealling  it  a  ront*rhnrge.  which  it  may,  hot 
ne<*e>sarilv,  be. — (  'olfriocf.. 

**That  is.  for  ^neh   as  has  Imm-u  i>aid  for  three  years  within  twenty  ycais  bffaetfc* 
]ia.>tsing  of  that  art,  or  tor  sueh  :is  have  been  sinee  ereattnl.     4  Geo.  II.  e.  88,SwSb  Am* 

027. — <'IIRISTIAV. 

^  If  the  U'WMir  dies  before  sunset  on  the  dav  ifpon  whieh  the  rent  MdMBHidlllikB' 
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*;;anl  to  the  ori^iniil  of  rt'titH,  Hoincthin|]^  wili  \m*  Raid  in  ino  next  chap- 
u»  lo  (li!«tn*r4M*M  and  other  remcMiioH  for  thvir  n»covory,  the  doctrine 
livn-to.  and  the  r*rvenil  onK'eodin^H  thereon,  these  belong  properly  to 
part  of  our  cuimikfiitanes,  which  will  treat  of  civil  injurien,  and  the 
ifrehy  they  are  rcilrc>sed. 


ril AFTER  IV. 
OK  THK  FKODAL  SYSTEM. 


i|»r>s^i)ile  to  nnd^r^tand,  with  any  <legn»o  of  accuracy,  either  the  civil 
ill  of  tliin  kiii^^doni,  or  the  lawH  which  n^^ulate  itn  lande<i  pro|K*rty, 
<>inr  ^nirral  ar<|u:unt:inco  with  the  nature  and  doctrine  of  feu<lH,  or 
law  :  u  Hy^tt•lIl  m)  universally  received  throughout  Kuro|H.*  upwanU 
centuries  ai^o.  that  Sir  Henry  S]K*lmanUi)  does  not  Hcruple  to  call  it 
f  nations  in  our  western  world.*  ThiH  chapter  will  be  therefort*  iledi- 
his  iiKpiirv.  And  thoui^h,  in  tlie  cournt*  of  our  obrH*r\'ationH  in  this 
•  otlur  parts  of  tiie  present  hook,  we  may  havt*  occasion  to  Hean*li 
;hly  into  the  antiquities  of  our  Knji^lish  iurisjinideniv,  yet  Kun^ly  no 
IS  ^indent  will  imagine  his  time  niiHempInyed,  when  he  is  le<l  to  con- 
the  i»hMilfte  ijoctrines  of  <iur  lawH  are  fnspiently  the  toumlation  n|Kui 
lat  n-niains  is  errrted;  and  that  it  is  impnicticahle  to  compndiend 
en  of  the  modern  law,  in  a  Hch(darlike,  M-ieiititical  manner,  withi»ut 
<oup4e  to  th«'  anriont.  Nor  will  these  researches  he  alt<»gether  void 
il  ent«Tiainnient  as  well  as  use:  as  in  viewing  the  majestic  ruins  of 
Vtlicn-.  of  l(allM>riir  l^almyni,  it  a<lministers  iHith  ]»leasun*  and  instrue- 
inparf  tliein  with  the  dran^^hts  of  tlie  s:ime  edifices,  in  their  pristine 
Il  :iii>i  -plihdour. 

»n^titiitii»ii  of  U\v\>  //)  had  its  <»rii;inal  from  the  military  ]Mdiey  r*i- 
rtlu-rii  or  Ct-ltie  nations,  the  (iotlis.  the  Huns,  the  Kninks,  the  ^ 
imd  the  LotnhanN.  who.  all  miLCnttiuL;  fn>m  the  same  njftrinti  gmtium, 
«Tv  j>J'»tly  entitles  \\.y'-\  poured  th«*m-elves  in  vast  quantities  into  all 
I- ot  Kiii'ope.  at  the  declension  of  tlie  Roman  empin*.  It  was  hron*;ht 
rotn  their  own  eountries.  and  continue«i  in  their  n*spective  c(donit*s  as 
likely  nieann  to  sr<ure  their  new  acquisitions:  and  to  that  end,  lari^» 
or  pan*els  of  land  were  allotted  by  the  con4|uering  genenil  to  the 
•tti<«'r'*  of  tli«'  :iniiy.  and  by  them  dealt  out  aicain  in  »ni:i!liT  pan-els  or 
s  to  the  infrrior  ofHi-tTs  and  mo«»t  deservini;  soldiers.f^/ ■  These  allot- 
•re  ealled  /*<»•/./,   fi-uds,  tiets,  or  fees;   which  hiht  a]>pellation  in  the 

rn^nt*.  .'.7.  ••)  ^w  ,Mr#  ftvd.  V.  Ji. 

kfttk    f  f- 11 1«.  in>l  W  ri»:h».  >•( !■  liiirf*,  ;irr  firf.  >*■  \\  i nilit,  7. 


\»-\  th:it  th«»  r»'nt  unj«:u«l  i**  dm*  to  hi«*  h«'ir.  iind  not  t.i  hU  Px«HMifor;  but.  if 
-r  -uri'"i  :in<l  ImImi-..  mi'lnii^lit,  it  ir«»ni-  In  U'  tln»  )H*it«<r  opinion  that  it  shiill 
\t-«  tii'T.  ait'i  n-«t  t.i  tin*  h.'ir.     1  P.  Wni-i.  ITS.     Toller  on  Kxivutorj*.  177,  17>. 

.i]i.4t«'  :i«  jM  i:n?.iTi»  «•  with  th»»  ft*o<l.il  <y<>t*'Tn  i«*  jili-t»]utidy  no«N»!*Hiirv  to  tho 
;  ••!  .4  I  ••:m»if '.•■ii^iv f  knowlfilp*  nf  t]i«»  tir-t  jirint  ip!*"*  an«l  iirt^irn*"**  of  onr 
n.  Aii'l  til  -  >)iW;>'>  t.  in  my  •>)>inion.  nii:!lit  with  ^rf.it  |ii-oprii*ty  liuVf  |>i>>«'4hIi*«1 
r  -.it-'Ti  {'.III:  itip  It!.  Till*  ;iuThiirity  t>t'  Imii  Tok**  u]H*n  •'••ii<-titutional  <|iif»tioii«i 
liiiiiii.>fii  •!  )'\  )ii»  ii«-L'!i'ft  «»f  till*  "itU'U  of  ih(*  ftMnliil  law;  whit'h  .^ir  II<*nry 
villi  ui  II  kn**a  i!->  \.iliit«  and  im|Hirtaii<'«*.  tW'limrlv  liini**nt'i- — "  I  •!•»  ni.mt'l 
•»  th.ti  Miv  |i'r<l  <'. ikf,  u'loiniii^  our  l.tvv  with  <^o  in.iiiy  tltm*i'i*«  of  iintii|uity  iiiiil 
rniiiiT.  h.ith  iv»t  Tiirn**'l  into  thi"*  ti«-ld.  from  whi>nr«*  m»  niany  nMit<(  o|'  our  lavr 
d.  hf.'ii  t.ik»-ii  .tii'l  tnin<*|»lant«il."  Spflin.  <  >ii;».  «»f  Tfrin«»,  «*.  viii.-  (*iiiii«tian. 
Pr«**>(oii  •^h'tW'.,  I  •mtrary  to  tin*  i!«'nt*ral  o|tinion.  that  ltird('ok«*  was  H«'i|Uiiint*Hl 
ifr«  iif  ifud-t.  aii«i   tiii'ir  apiiliculiihty  to  Mini**  ]»^irtion<4  at  IfUKt  of  our  Ky^teiu. 

1   Kfliilvs   1  vol.  -"I.     -<'UITTV. 
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Dorthem  lanf]:uaijc(f)  nigiiifies  a  conditional  stipend  or  reward.(/)  Kewards  or 
BtipondH  they  evidently  were;  and  the  condition  annexed  totliem  wa8, thattbe 
pobBCHHor  Hliould  do  sei-vie^  faithfully,  both  at  home  and  in  the  wara,  Xo  him  bj 
whom  they  were  t^iven  ;  for  which  purpose  ho  took  the  juramentum  Jidedfatif,  or 
oath  of  fealty  :(gy  and  in  cane  of  the  breach  of  this  condition  and  oath.  hyuC 
performing  the  8ti])ulated  8er\'ice,  or  by  desertin/:^  the  lord  in  battle,  the  iandi 
were  apiin  to  revert  to  him  wlio  granted  them.(^) 

Allotments,  thus  acquired,  mutually  engaged  such  as  accepted  them  to  defend 
^iri  ^^^^^  •  i^i^d,  as  they  all  sprang  from  '^'the  same  right  of  conquei*t.  no  psit 
^  could  subsist  iiulenendent  of  the  whole ;  wherefore  all  givers  a»  well  m 
receivers  wore  mutually  bound  to  defend  each  other's  ])os8essions.  But,  ai(  that 
could  not  effectually  he  done  in  a  tumultuous  irregular  way,  government,  and 
to  that  purpose  subordination,  was  necessary.  Every  receiver  of  landit,  or  let- 
datory,  was  therefore  bound,  when  called  upon  by  his  benefketor,  or  immediait 
lord  of  his  feud  or  fee,  to  do  all  in  liis  power  to  defend  him.  Sach  benefactor 
or  loixl  was  likewise  subordinate  to,  and  under  the  command  of,  his  inimedialff 
benefactor  or  superior ;  and  so  upwards  to  the  prince  or  general  himself:  aad 
the  several  lords  were  also  reciprocally  bound,  in  their  respective  gradatloiii,ta 
protect  the  possessions  they  had  given.     Thus  the  feodal  connection  was 


(•)  Ppelm.  ttloM.  216.  tlie  tme  fftrmolofQr  of  th^  ttHtirHttm,  or  aivohw  i^uyitjrf 

(/)  l*ont«ippl(Ii(n,  in  hid  Uifltorj  of  Norway,  peiKe  20(1,  Uie  (i'lidiiitip :  m,  hy  •  liinttrir  rumM&ttloa  tif  ikr  k«M  ^ 

oliM^nrco  that  in  the  mirthrTD  1.<ukuiR'*«^'A  iii|enifl<4  prrx  laMi'  with  Xhv  wmtl /w,  (wfaMi  tii^Biflea,  we  Ipwvrfta 

jtrittuihud  »U  ti4uM.  Mi-nrt'lierifiivcHtli^orMii/iifrht  intbixw  ciimiliitin  il  rpward  or  ttlpifBd,)  yfaoA  ag/n^ttmwll4m^ 

coantritw;  iinfl  tWnce  Um  iM-rhitpK  in  i|i>rivrd  the  udii  rifrtit  ftiprmlijirf-  prup*Tty. 

in  FinUnd.  tc.    Si>o  Mnr  I>«mi  il.  I  nut.  pHit  2.     Ntiw,  the  I't  ifi-e  tliiM  oath  ezplaiiMd  at  larfo  im  Aarf.  LS,1 7. 

tnmcpoaitiun  uf  these  northern  nylUblMs  nWidh^*  will  {(ivf  u*  (*»  /Vw/.  /.  2,  f.  'J4. 


'Fealty,  the  essential  feudal  bond,  is  so  necep^ary  to  the  very  notion  of  a  fSnid  thrtil 
is  a  downright  contradietion  to  8um>ose  the  most  improper  feud  to  Fulwiftt  wiibont  ■: 
but  the  other  properties  or  obligations  of  an  original  feud  mav  be  «]ualified  or  raried  W 
the  tenor  or  express  terms  of  the  fi^udul  donation.  Wright.  L.  of  Ten.  35.  Fealirai 
homage  are  sometimes  mnfoundcd  ;  hut  thoy  do  not  neeessarily  imply  the  rame  tU^l 
Fealty  was  a  solemn  oath,  made  by  the  vassal,  of  fidelity  and  attachment  to  hit  \A 
Homage  was  merely  an  a<^knowIe<Igment  of  tenure,  unless  it  wan  performed  as  Amm|hb 
ligeum:  that,  indeed,  did  in  strietness  include  allegiance  as  a  suhject,  and  could  mC  kf 
renounced:  but  homac/ium  von  fit/mm  eontaineil  a  saving  or  exception  of  faith  doe  :oate 
lords,  and  the  homager  might  at  any  time  free  himself  from  feudal  do|)endence  ly  i» 
nouneing  the  land  with  wliicli  lie  had  b(*en  invt>sted.  Du  Fresne  GIosk.  voc  Uo; 
I^giuf*,  et  Fidelitas.  Mr.  llargrave  (in  note  1  to  Co.  Litt.  G8,  a.)  says,  in  some 
on  the  continent  of  Europe,  homage  and  fealty  are  blended  together,  so  as  to 

engagement ;  and  therefore  foreign  jurists  frequently  consider  them  aa  syn 

But  in  our  law,  whilst  f»o(h  continued,  they  were  in  some  resiieotn  distinct:  fcally  vi 
sometimes  done  where  homage  was  not  due.  And  lord  Coke  himself  tells  na  (I  laA 
151,  a.)  feulty  may  remain  where  homage  is  extinct.  8o  Wright  (L,of  Ten-i&S,  isMli) 
informs  us  tliat  it  ap]>ears  not  only  from  the  eonourrent  testimony  of  all  our  mt$ 
autlientic  antient  historians,  (wliom  he  cites,)  but  likewise  fVom  Britten,  BradQ^lll 
Mirror,  and  Fleta.  that  homage  and  fealty  were  really  witli  us  distinct,  thongfa  (gnoaU 
concomitant,  engagements:  and  that  homage  (he  of  course  means  homtamwm  asa ^^ij 
was  merely  a  declanition  of  the  homager*s  consent  to  become  the  mOitaiy  tanMlil 
certain  of  the  lord's  lands  or  tenements. 

The  short  result  appears  to  be  that,  whilst  the  tie  of  homage  mibidBted,  fcal^.  ^^'"^ 
acknowl<Mlged  by  a  distinct  oath,  was  cons4H)uential  thereto ;  but  that  thm  coomnaS 
not  hold,  as  fealty  might  be  due  where  homage  was  not. 

The  manner  of  doing  liomage  and  fealty  is  prescribed  by  the  act  of  17  Edhr.  ILaLl 
which  enactment  abundantly  proves  the  distinct  nature  of  the  two  aduMarle^pMB^tf 
that  time. — Cuitty. 

'  This  is  the  same  as  alf-homl  in  Knglish,  and  is  suggested  as  the  derivatiott  of 
in  Woll.  Religion  of  Nat.  ^A/.  p.  13(i. 

This  un(iuestionah]y  is  the  true  etymology*,  though  Dr.  Robertson  adopla  the 
tion  of  aHwhum  from  an  and  Iftt,  or  allotment. — the  mode  of  divHinic  what  i 
granted  as  stipen<Iiary  y>ro]>erty :  and  he  re1at«^  the  memorable  atonr  of  the 
ditT  who  refused  to  grant  a  sacred  vase  to  liis  genend,  Clovia,  the  fb     iderof  tike 
monarchy,  who  wishv<l  to  return  it.  at  the  request  of  the  bishop,  iw  the 
which  it  hod  hin^n  taken  as  spoil,  hy  striking  it  violently  with  I        ^attl 
daring  that  *'you  should  hav<>  nothing  hut  that  to  which  the  lo%    |vaa 
Hist  of  Ch.  v.,  1  vol.  notes  7  and  i>. — L*URi:iTiAN. 
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a  j»ropor  niilitjin-  suhjortion  wum  natunilly  introduced,  and  nn  army  of 
n«->  ^^^kf^  iilwayn  ready  t'ldirttiMi,  and  iniitually  |>re|mri*d  to  inuHtor,  not 

dft'i'htv  of  cacli  niaiiH  own  Hevvrul  |in)|>crty,  hut  alno  dcfVnco  of  the 
ind  of  t»vorv  part  of  iliin  their  nc*wly.aiM|uiriM|  iNiiintry  ;(i>  ihi?  pnidiice 
h  <Min.*«titiitif>n  waH  hoon  mittiricntly  visihle  in  tlie  Htri»n^th  and  npirit 
lich  thi*y  niaiiitainc'd  thi'ir  contjUeHtii.* 

ini verbal iiy  and  early  use  of  thirt  feodal  idan,  amon^  all  tho»o  nations 
!i  <-«iiii|»lai««anee  to  tlie  l^>nlan!«  we  still  eall  harhan»us,  may  a]>|>oar  from 
reetirdeth A'  of  the  Cinihri  and  Teutonen,  nationH  of  tho  hanie  northern 

u»  tho^e  wh<»ni  we  have  l>een  denerihin^,  at  their  tirHt  irruption  into 
•<»ut  a  <*enturv  hefore  tlie  ChriHtian  era.  They  deniandeil  (d*  the  Itomams 
•fpM  fHipuiujt  ahquiii  sihi  trrrar  darety  quasi  atipt-miium;  ciettrrum,  ut  crllet, 

ttff/ut'  tirmi.s  sui/i  uttntur/*  The  Hen.-H*  of  whieh  may  U^  thus  rendered ; 
«in'd  sti|K*ndiarv  lands  (that  in,  feuds)  to  )x*  allowed  them,  to  l>o  held  by 

and  t»ther  personal  ser\'iees,  whenever  their  h)rd  should  eall  u]K>n  them. 
H  evidently  the  Kame  constitution  that  displayed  itnelf  mon*  fully  about 
indn*(i  years  alitor  wards ;  when  the  Salii,  Burgundians,  and  Frankn  broke 

<i:iul,  the  Visi:rc»thB  on  *Spain,  and  the  Lombards  ui>«>n  Italy;  r*i- 
^MlurtMl  with  themselves  thiH  northern  plan  of  polity,  ser\'inLr  ut  ^  ' 
dir^trihute  and  It)  protect  tho  territories  they  had  newly  piiiunl.  And 
nee  too  it  is  prohuMe  that  tho  emjK»ror  Alexander  Si^veiiisi/)  t<M»k  tho 
liividiri;;  lands  coiH|uere<i  fnim  the  enemy  amon^  his  ^enerul.s  and  vie* 
nddifrv,  duly  stocked  with  cattle  and  bondmen,  on  i-ondition  of  receiving 

MTV  ire  from  ihem  and  their  hein*  fon»vcr. 

'  had  these  northern  ronquerors  established  themsclvos  in  their  now 
n>*.  when  the  wisdom  of  their  constitutions,  as  well  as  tlieir  ]H*nM>nal 
il:irnu*ii  all  the  ]»niM'es  of  Kun»pi%  that  is,  of  those  countries  which  had 
•*  U»<*n  K«»maii  j»rovin<»es,  but  had  revolted,  or  wert»  dest*rte<l  by  their  old 
.  in  ihe  ijcneral  wreck  of  tho  empire.  Wherefore  mo^t,  if  not  all,  of 
lou^ht  it  necessary  to  enter  into  the  same  or  a  similar  plan  of  |M)licy. 
iTra-.  bcfnrc,  I  lie  p<i>?»i'>hiiins  of  their  subjects  were  pert'e«-tly  aUtHliat^ 

wholly  independent,  ami  hehl  of  no  superior  at  all,)  n(»w  they  pan*elled 
■  r«»yai  lerriiorirs,  or  persuade<l  their  subjii'ts  to  sum-nder  u)i  and  retake 
n  l.'iitdrd  pn»perty,  under  the  like  feodal  obli<^utionsof  militaiy  fealty.(fii) 


.  ■>.  Htd^  ftltM  hit  *t  ttmtmttliit  H  $rmm^  tU  /wiu^mt  ni*rt  iftmH 

-1.1   .'    "•. '-    ?i.  acrrf».-ntnt :    m*   f^r  m  iitMiiiM   h-mtHttm    iW  fmr    •n^rtiu^m 

.'.»    '"       ■'  * «■  ■  '  •fi/fi  r*/Mf  ^tmif  ittft*  ditrihuM  fl  d^terrrmfur  ntiM  rt--iRii   UirUirtw,  t/n^at  tmrptsnmm>»  itU 

I  .-*■(    ..'.-  Mf  '■  ri«H  •'•!  rxwpif,  ft  kmrrtU*  tU  iTMm  ditrrhtt."   .VX.  I«iMn|inil.  m  ntm  Alex.  S  t^n. 
•    wn  .■  ..I  1  ■  .i  f '\    ■'.ti  fw.tiH'rrnt :  iit-riti  at-  (*»Hrigbulu. 

•■■'•' I 'un  •,  t<  »•!  im  iM  I  rifri  lU  ft-ndrrrnt.     Ad- 


I.tlhi!ii'«  ai-t-^niiit  'if  thi*  ori;;in  of  tho  feu<hd  .xy^tom  in  ditF<*r(»nt  from  that  in  the 
i«  I'lf.i  i«  th.ii  tli«*  fir^^t  «iivi«ion  of  Inndu  was  iill«MliAl :  hut  that,  tht*  (toTfn*ifrn 
'  i:r:inTiiiL;  i»iit  lii^  linifln  i\^  LmtirM,  with  tho  mutual  ttbli^tion  <if  prote<*ti<>n  and 
rh«>  aliiwli.il  |'ri>|iri«*ii>r  mxhi  fiUiiiil  bin  (*oii(litit)ii  nn  in!*<H*un»  t>n<>  ni  tho  stat«*  of 
hi'h  tht'ii  ••xi-t<'ii.  and  williiiifly  eanif  undiT  tho  ohligation  of  r«*ndt'riiitf  ftiitUi 
111  ••\«h.»nirf  l*»»r  thi-  jHiwi-rtuI  pnit«vtinii  i»f  tho  ^^•v«•rei^n.  "Mr.  Haliam 
w  I  ii<«Tiiin.  '  ?».i\-i  Mr.  .hi-tii-f  (*4iIiTitl^o,  "wliirli.  as  (H*eiisioiuMl  \iy  thi*  same  liCute 
..  «*-ri.iiii]\  ail'U  ■.Min*'  t  rflil  tn  this  thfon:  1  mt-an  tin*  nMoiii  of  iMimmonda- 
n-  v%.i«  :»  kiii'l  nt"  |MT-«t»ii:»l  I'MidUm.  Tho  loni  w.-is  Unind  to  |)rfit«*<*t  tbt»  |ht*oii 
lui'i*  ^%)l•l  »••  r<iiMiii>-iiih>«l  hiiiis«df  to  hiiii.  for  whit'h  h«'  r(M*oiv«Hl  a  '*tii*iila(tH| 
ii»ii«'v.  «*;tllfil  . /■'  IM..  i.'im.  Thi'  viuwd  ]M»rti»nii»»«l  h<»iiui>!e:  Ihii  the  i-iMin^v- 
nil  r«-f>-r«-n<  ••  t^  lan'l.  w.-is  \\*\\  alwavK  burdentnl  with  thf  conilition  of  mihtarr 
jv\  '••<-in'«  to  haVi>  h«M>n  (*a|k;tMf  of  ilinxkhition  at  tho  pl<*aj*un*  of  tho  vaftital." 
•  :-'M<-  aniiottiior  ^mv**^  hi<«  ii'<«>fiit  to  Mr.  llallani'i*  aecfuint.  ami  ad<N,  "  It  i««  not 
Z.  Ii»w.-v.r.  that  Kn;rli-li  lawviT*  Khould  havo  adopt***!  an  ojijMirtito  ihf<-»r>*: 
in  Kn.'laipi.  \\\*-  ••V'^ti'iii.  m  •!  u-hnfr,  wan  intriMlut^Kl  at  one**  hv  a  iMkWfrfu!  and 
v«>r*-:jn.  h)mi  ni.i'h*  it  —what  t)i(*y  ai«M'rt  it  always  waA — a  ^rtMit  fxiliiiral  nH^hrtur«i 
r\  dflfncf,  William  rf*-»'iviHl  thi»  f«*altv  n<»t  ludv  of  hi.**  own  Vifc.«o.aN. — tho*«» 
1  ot  him  in  rlnff,  - -Init  of  th<'ir  vafisalM  al««o:  and  thonecforwanl  tht»  oath  of 
a  <iilp)tN  I  in  Kn*!land  Wiut  iii'(>om|4inimi  with  tho  n^m*rratioii  to  )m'  found  in  Lit* 
'rt-r-'-^lriit.  ^ivcn  in  «*.  K*»,  .Nkj'rr  U  j'ny,  tfue  j€o  iiay  a  nogtrt  ^eijneur  U  r***t.'* — SHAfc** 
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And  thus,  in  the  compass  of  a  very  fbw  years,  the  feodal  constitation.  or  tki 
doctrine  of  tenure,  extended  itself  over  all  the  western  world.*  AVhich  altentioa 
of  landed  property,  in  so  very  material  a  point,  necessarily  drew  after  ii  ■■ 
alteration  of  laws  and  customs:  so  that  the  ieodal  laws  soon  drove  out  tkt 
Eoinun,  which  hud  hitluTto  so  universally  obtained,  but  now  became  for  nuuiT 
centuries  lost  and  forgotten;  and  Italy  itself  (as  some  of  die  dvilians,  wiui 
more  spleen  than  judgment,  have  expressed  it)  bdluinas,  atqueferinas^  immdaeifw 
Jjongobardorum  leges  (iccqnt.(n) 

*481  '^'^^i^  ^iii^  feodul  polity,  which  was  thus  by  degrees  cstabliahed  over  al 
-J  the  continent  of  Europe,  seems  not  to  have  been  received  in  this  part  of 
our  island,  at  least  not  universally,  and  as  a  part  of  the  national  constitatioai 
till  the  reign  of  William  the  Norman.(o)  Not  but  that  it  is  reasonable  to  b»> 
licve,  from  abundant  truces  in  our  history  and  laws,  that  even  in  the  times  of 
the  Saxons,  who  were  a  swarm  from  what  Sir  William  Temple  calls  the 
northern  hive,  something  similar  to  this  was  in  use ;  vet  not  so  extensively 
attended  with  all  the  rigour  that  was  afbem^'ards  imported  by  the  Nonnau. 
For  the  Saxons  were  tinnly  settled  in  this  island,  at  least  as  early  as  the  year 
600 :  and  it  was  not  till  two  centuries  after,  that  feuds  arrived  at  their  fiiU  vigov 
and  maturity,  even  on  the  continent  of  Europe.(/)) 

This  introduction  however  of  the  feudal  tenures  into  England,  by  king  WiUiaa, 
does  not  seem  to  have  been  efl'ected  immediately  after  the  conquest,  nor  bv  tbi 
mere  arbitrary  will  and  power  of  the  conqueror;  but  to  have  been  gnufoiDf 
established  by  the  Norman  biirons,  and  others,  in  such  forfeited  lands  as  Hbej 
received  from  the  giil  of  the  conqueror,  and  aftena-ards  universall}'  conseitd 
to  bv  the  great  council  of  the  nation,  long  after  his  title  waa  established.   Is- 
deed,  from  the  prodigious  sluughter  of  tlie  English  nobility  at  the  battk  of 
Hastings,  and  the  fruitless  insun*ections  of  those  who  survived,  such  nomonM 
forfeitures  had  accrued,  tiiut  he  was  able  to  reward  his  Nonnan  followenwith 
very  large  and  extensive  posscssitms :  which  gave  a  handle  to  the  monkiih  iu» 
torians,  and  such  as  have  implicitly  followed  them,  to  represent  him  as  hsmg 
by  right  of  the  swoixl  seized  on  all  the  lands  of  England,  and  dealt  then  stf 
again  to  his  own  lavonrites.     A  supposition,  grounded  upon  a  mistakca  mm 
of  the  word  conqye.st;  which  in  its  feodal  acceptation  signifies  no  mora  tka 
acquisition;*  and  this  hus  led  many  hasty  writers  into  a  strange  hiatorieil  w^ 

(•)  OniTin.  Oriit.  /.  1,  J  139.  (#)  Crug.  L  2, 1. 4. 

(•)  Spi'Ini.  6V-«fx.  21  s.    Bract.  /.  2,  c.  16,  {  7. 


'  Tlie  feudal  oonstitutionK  and  uf^ages  were  first  reduced  to  writing  about  the  jrcar  IM 
by  two  lawyers  of  Milan,  undor  the  title  of  eonmetudines  fntdonnn^  and  have  beea  h^ 
joined  to  Justinian'.^  Novels  in  nearly  all  the  editions  of  the  body  of  the  Ronaa  ka 
Though  this  was  the  feudal  law  of  the  German  empire,  other  states  have  modified  lUi 
law  by  the  spirit  of  tlieir  resi»e<*tive  conHtitutions. — CniTTT. 


*To  determine  whether  tho  ap|>ellation  was  or  was  not  properly  applied  in  its 
sense  to  William  I.,  it  is  neeessary  to  eonsider  the  circumstances  under  which  he 
the  tlirone.    These  eireunistanc«'s  will  \ye  be^t  stated  in  the  felicitoiu  lanaiiagscf 
In  the  4th  chapter  of  his  History  he  says,  '*The  duke  of  Kormandjr'B  fast  in' 
the  island  was  hostile:  his  suh.>«fH]uent  administration  was  entirely  sappotted  bv flV; 
in  the  very  frame  of  his  laws  he  made  a  distinction  Ytetween  the  "SormmDm  and  B^li^ 


to  the  advantag«'  of  the  former:  he  acted  in  every  thing  as  absc^ute 

natives,  whose  inti*n>st  and  atieetions  he  totally  disregarded ;  and  if  there 

when  he  assumed  the  appf'arance  of  a  legid  sovereign,  the  period  waa  tot  shsi^  Bi 

was  nothing  hut  a  t<*mi'ornry  sacrifice,  which  he,  as  has  been  the  ease  wiu  VMHli^ 

querors.  wa.s  ohligi'd  to  make,  of  his  inclinations  to  present  policy.    Scans  aqjsf 

revolutions  whirh.  hoth  in  liistori*  and  in  common  language,  have  alwajv  hec 

nateil  con<|u«'sts.  ap]»csir  equally  violent,  or  were  attended  with  so  sadden  an 

iKith  of  jiower  and   )*ro]K'rty.     The  Normans  and  other  foreigners  yHio  MlonsiAi 

Htandani  of  William,  liavini:  totally  sulnlucd  the  natives,  pushed  the  right  € 


the  utmost  extremity  aptinst  th<'m.    Except  the  former  conquest  Jt  Sng^bad  ^Ai 
Sjixons  themselves,  wlio  w«m'c  induced  hy  peculiar  circumstances  to 
extermination  of  tlir  mitivi*^.  it  would  he  difficult  to  find  in  all  histoty  a  frohiti— 
destructive  or  att4>n<lcd  with  a  mom  complete  subjection  of  the  inhahitantk 
seems  to  have  he<>ii  wantonly  iKlded  to  oppression,  and  the  i 

reduced  to  such  a  state  of  meanness  and  poverty  that  the  ^^g^—n 
4S0 
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,  one  whicli.  ii|»f>ii  tin*  s]ii;litost  oxuinination,  will  *bo  f(mn<i  to  r^in 
iintriu*.  llowwrr,  ffrtaiii  it  is,  tliat  tin*  NoriuaiiK  now  lK*pin  *• 
cry  lur^o  )Hl•4^cH^iuIls  in  Kiii^IuihI;  uii(1  their  n*^unl  for  tiie  triNlul  law 
ii(*li  tlit*y  lia<l  loiiir  JiviMl.  tii);i*tlK*r  with  the  kiii>;*H  reroiiiinniilution  (»f 
y  tothi*  Hii;;li*<'h.aN  tlio  host  way  to  )ait  tlu*tiiHolvi*H  on  a  military  t<M)tiii*;, 
•hy  ti»  pn-Vfiil  any  tutu  re  attoiiipts  froiii  the  (MMitinont,  wt*ro  pmbahlv 
n*«  that  |in*vaile<l  to  ctt'cot  its  itstahlishnu*»t  hero  hy  law.  And,  thou^^h 
ot'  thiM  irnnit  n*voUui<in  in  our  laiidiMj  |)ro|K*rty  cannot  Ik*  ancertainod 
'ln("«^,  Vft  tiuTi*  an*  t*4nnv  rircuniHtiuici's  that  may  load  us  to  a  prohahlo 
V  I'liiirornin::  it.  For  we  learn  from  the  Saxon  ehroniclej // >  that  in  the 
h  yi'ar  (»t  kiun  William's  rei^n  an  invasion  was  apprtdiended  fn»m  Oen- 
id  the  military  eoiihtitution  of  the  Saxons  U'ini;  then  lai4l  aMde,  and 

intpniueed  in  it**  stead,  the  kini^d«»m  was  wholly  deteiieeless ;  whieli 
d  the  kin;;  to  hrin;;  over  a  lar^e  army  of  Normans  and  Bretons,  who 
rten*d  u|Min  every  landhohler,  and  greatly  (»]>pn*ssi*d  the  ]ieople.     Thi8 

weakni"*s.  ti»^«*ther  with  the  ^ievanees  (KTasione^l  hy  a  foreign  font*, 
•o|N*rate  with  the  kin;;'s  n*monstranees.  and  the  lK*tter  ineline  the  no- 
li?*ien  to  his  pr<*|H»saU  for  ]»uttin>;  them  in  a  pf»sture  of  defend*.  Fur  an 
he  ilan;;er  was  over,  the  kin^  hehi  a  ^n'at  eouneil  to  inquire  into  the 

he  nation '.iD  the  immediate  o<inse<|uenee  of  whieh  was  the  compiling 
vat  ^un'fv  called  domeMlay-UNik,  whieh  was  linishe<l  in  the  next  year: 
e  lall«T  end  of  that  very  year  the  kin^  was  attendt*d  hy  all  his  nohility 

;  when*  all  the  priiieipal  landhohiers  suhmitted  their  lands  to  the  yoko 
ry  tenure.  U'eame  the  kin^^V  vasMils,  and  did  homa;;c  and  fealty  to  his 

•  Tlii^  may  pi»>Hilily  have  lK*en  the  era  of  formally  introduein^  the 
iiun*H  hy  law  ;  and  perhaps  the  very  law,  thus  made  at  the  eouneil  of 

that  whieh  i*i  >iill  extant,(f)  *and  eouehed  in  thesi*  remarkahle     ^rn 
■*'  Stiitiimus^  iif  t.futits  Itlnri  fitttiu'ms  fa-'fere  tt  i*acranu'htn  affirmeht^     *•* 
fi  it  tj'tnt  umrtTonn  rrtjnum  Antjlitr  WUhflino  ny»  tl'nninn  swtjitit'ifn  esse 
'•rf'ts  ff  ht.unr*s  Vhus  nmtti  fi'ifiifitff-  uhitjHe  srrmn*  mm  ^'^  ft  rnntm  ittimirus 

ii/i*  /'/r /iiAr*'."  Till*  terms  of  this  law  tasSir  Martin  \Vrii;ht  has  oh- 
f>  an*  )»laiiily  t'l'mlal :  tor.  tii'st.  it   n'4]uin*s  the  oath  of  tealty.  whieh 

tin*  •»»iiM' i»l  liir  ti'Uilist«*,  cverv  man  that  took  it  a  tenant  or  vansal : 
•nillv.  ihr  tt-nant^  ohlii;iMl  themselves  to  defend  their  l«>nls'  territories 
*  aL':»iM-t   all   t- in-mie"*  fon*iirn  and  doniestie.     Hut  what  clearly  evinee** 

e'*rahIiT>huit'iit  <>t'  this  svstem.  is  another  law  of  the  s:une  C4»llection.(fr) 

;a«  :-  the  iMTt'irtiianee  (»t' the  militarv  t'eo^lal  ser>*iees.  as  onlained  hv  tht» 

I  •  • 

••MMi«-il  : — ••  (hnth.<  rnmitts^  it  Ltntm-'^^tt  iniiitt*^  ft  itrri'ntktts,  tt  univfr^i  lihtri 
*-.rni,^  fy'tti  U'*<fn  pnr'ftr(t\  /mhoint  ft  trnuiut  sf  t^m/MT  hrtw  »;i  ormif  *i  m 
.it.ff  ft  iif-,titt:  tt  yinf  stmp*r  prninf'ti  ti  fn-fir'  fHiniti,  thl  stTn'tium  fuum  in- 
Vi/»  *,tji/, ii'/nm  *'f  jt*r>i(i*ti'itim,  **i/w*  nfnis  fttrrit :  Sit^utftum  qwnl  nMs^tUiH-nt 
*t  tfurnniif'S  MI'S  iff'  Jurf  fih'* n\  tt  aii'ut  iUis  ifttttuimu*  per  commuhf  /v^noi- 

lew  polity  tln-n'l"«»re  mmmu-*  not  to  have  l>i*en  rmi»/>.<iv/  hy  the  conqiien»r, 
inallv  :ind  fn'rlv  a<loi»te<l  hv  the  i^enenil  assemdlv  of  the  whole  r«*alm, 
me  HiaiiMt^r  a«  tit  her  nati<*n'«  of  Kun>pe  had  hefon*  adopted  it.  ii|)on  the 
n'-ipli*  of  *rl!-«»iMMirily.  Anil,  in  partieular,  they  Inul  the  recent  example 
vnt-h  iKitii»n  iM't'in*  their  eye*< ;  whieh  ha«l  gradually  sum*nderi*d  tip  all 
al  *»r  In-e  land**  inl«»  the  kiui^'s  hands,  who  n*Mored  them  totheownen* 
ti-ittm  or  leuil,  to  Ih*  held  to  them  ami  such  of  their  heirw  as  they  pn^ 

\  iu'niitl-rr,    ^}UmjUf    f."^l    fWnl    fN|»if/|,   a?   ft     ^thlif.ttit    •«f'U* 

ivt.'    «  I  •«iiii«     r.ttri'tu^t.    ''     ••r-irrf     wrrm^'m^t  pi^uf  t    fr-wt't'^rMti*,    i*    rtiufni    wlluf    OI0«i1il»yMC    lilt    ilb«A4l 

«t«  1*  "•  ^*t  •'■    ^■»''  '»»■'■  ■  .   VM"  •Ml"/.!  tii"Jf-  f'-i/wr*.     t'hn\n.  Sk*t.  \  li.  lU^A. 

,'-^i  ■    -vi'ii^itf      /■•.r.»i    Sir    i'i./.  "    («.  I ■«|i.  ?.-.».    U  Ilk. 'J"-"^. 
»»««/t.i  UK.^ut,  i/iirf/m'  .  ••■■•1/  H'/jT  M#/i«ini         (*>  Ti-miriHi,  M. 

I'h.  nnd  *<»vi»rid  p>iit'niiion<4  eliiju****!  lH'ft>re  one  fiimily  of  Saxon  potlipree  wan 
uiy  i''<iit«idi*rah|t*  ht»n«iur*i." 

)•  fai't*  f|o  n<»t  d«*ii<i(t>  ii  ('(m«|uo«t,  in  the  onliniif)'  M*nso  of  that  word,  thon.  Uv 
,  will  t«  ilitlieult  to  prove  that  tho  Saxun^  wore  «  conquered  is.*oi»le. — 4*HiTTr. 
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viously  nominated  to  the  kin;j^:  and  thus  by  degrees  all  the  allodial  estate- ir 
rraniio  wt'iv  converted  into  feiidH,  and  tlie  freemen  beeaine  the  vassals  uf  ib« 
ero\vn.'..r)'  The  oidy  diUcrenco  between  this  chan;^^  of  tenures  in  Fram-e,  and 
^.- ,  ^  that  in  Kn^rhuid,  was,  that  the  foiTner  was  ell'ected  gradually  ♦hy  ihe  ivb- 
-1  fc-ont  of  j)rivate  jiersons;  the  latter  was  done  at  once,  all  over  Eugiaihi. 
by  the  common  consent  of  tlie  nation. (y) 

In  consequence  of  this  change,  it  became  a  fundamental  maxim  and  nere*«?T 
)rinciple  (^tliough  in  reality  a  mere  Hction)  of  our  P!lnglir«h  tenures,  "  that  \ht 
in^  is  the  universal  lord  and  original  proprietor  of  all  the  lands  in  hi:s  kin;<^- 
dom  :(j)  and  that  no  man  doth  or  can  possess  an}'  part  of  it,  hut  what  liiit 
mediately  or  immediately  Ixhmi  derived  as  a  gilt  from  him,  to  be  held  oyma 
feodal  services."  For  this  being  tho  i*cal  case  in  pure,  originul,  proper  feadi^ 
other  nations  who  adopted  this  system  were  obliged  to  act  upon  the  suum 
supposition,  as  a  substruction  and  foundation  of  their  new  polity,  though  tbe 
fact  was  indeed  far  otherwise.  And,  indeed,  by  thus  consenting  to  the  intro- 
duction of  feodal  tenures,  our  English  ancestors  probably  meant  no  more  thaa 
to  put  the  king<lom  in  a  slate  of  defence  by  establishing  a  military  8ysten];iiid 
to  oblige  themselves  (in  respect  of  their  lands)  to  maintain  the  king's  title  and 
territories,  with  equal  vigour  and  fealty  <7.s  if  they  had  received  their  land.*  frua 
his  bounty  upon  these  express  conditions,  as  pure,  proper,  beneiiciar\-  feuda- 
tories. But  whatever  their  meaning  was,  the  Norman  interpreters,  nkilfed  iD  afl 
the  niceties  of  the  feodal  constitutions,  and  well  understanding  the  import  and 
extent  of  the  feodal  terms,  gave  a  very  dift'erent  construction  to  this  proceed- 
ing: and  thereupon  took  a  handle  to  introduce  not  only  the  rigorous  doctraMi 
wiiich  ])revailed  m  the  duchy  of  Normandy,  but  also  such  fruits  and  dependei- 
cies,  such  hardshi])s  and  services,  as  were  never  known  to  other  natioD9;(a)  M 
if  the  English  had.  in  fact  as  well  as  theory,  owed  everj*  thing  they  bad  totbi 
bounty  of  their  sovereign  lord. 

Our  ancestoi-s.  theretbre,  who  were  by  no  means  Wneficiaries,  but  had  barrif 
*5.>T  consented  to  this  fiction  of  tenure  fVom  *the  crown,  as  the  basis  rfa 
*  "^  militaiy  <liscij)line,  with  reason  looked  upon  these  deductions  as  griemoi 
impositions,  and  arbitrar}'  conclusions  from  principles  that,  as  to  them,  had  m 
foundation  in  truth. (A)  Jlowever,  this  king  and  his  son  AVilliam  Rafba  keptip 
with  a  high  hand  all  the  rigours  of  the  feodal  doctrines:  but  their  snmawr 
Henry  J.  fouixl  it  expedient,  when  he  set  up  his  ])retension8  to  the  crown, lo 
])roinise  a  re^titution  of  the  laws  of  king  Edward  the  Confeasor,  or  aacicit 
Saxon  system  ;  and  accordingly,  in  the  first  year  of  his  reicn,  granted  a 
charter,(c)  whereby  he  gave  up  the  greater  grievances,  but  stiu  merved  tte 
tiction  of  feodal  tenure,  for  the  same  militar}*  pur]M)8e8  which  engaged  la 
father  to  introduce  it.  But  this  charter  was  gradually  broken  throngn,  and  Aa 
former  grievances  were  revived  and  aggravated,  by  himself  and  Hiimidin 
princes;  till  in  the  reign  of  king  John  they  became  so  intolerable,  that  iktf 
occasioned  his  barons,  or  principal  feudatories,  to  rise  up  in  arms  against  hia; 
which  at  length  ]>i*uduced  the  famous  great  charter  at  Buning-mead,  which, 
with  some  alterations,  was  confirmed  by  his  son  Henry  III.  And,  thoagh  ill 
immunities  ( es])ecially  as  altered  on  its  last  edition  bv  his  BonVcQ  are  thj 
greatly  short  of  those  granted  by  Henry  I.,  it  was  justly  esteemea  at  tkatiBi 
a  vast  acquisition  to  English  liberty.  Indeed,  by  tbe  further  alteratioa  af 
tenures  that  ha-*  since  ha]>pened,  many  of  these  imninnitiea  maT  now  appes; 
to  a  ('omnKMi  <il>server,  of  much  less  consequence  than  they  really  wa«  wta 

(')  MniifiM].  S|>.  L.  !>.  .';i.  r.  «<.  (•)  Spflm.  oTfcttda,  e.  M. 

iV)  iiiiiniuh  ihiix  .iii|ii!nil  tin' ilomiiii'in i>f  all  th^  Inndri  in  (*)  Wright. 81. 

Kcypt,  Hn'l  (cr-iiit'ii  ilxiii  I  lilt  til  till'  Kt:.v|>ti)iiii«.  rfHcninK  mi  (*)  L.  L.  Htn.  I.  c  1« 

iiiiiiimI  ixntli-r  i>t  rlu-  tjiiti  p.trt  nf  t]iiMr  viilw.  (m-ii.  r.  xWii.  (^  9  U«a. lU. 

:•)  T'lil  f"\'  in  nif,.it  iif'ht  c/(-  liiy  III  iiimHUHCrmtut.   M. 
■24  Ktivr.  III.  I.:., 


^  I  do  not  understand  ^[l»1ltt•s4|lliou.  in  tho  chapter  cited,  to  aajr  that  all  thie 
land<t  in  France  wt  ro  surrcndiTcd  up  into  the  king's  hands  and  taken  afaia 

Down  to  a  Inte  pr>riod,  tho  pri'siiin|ition  of  law  in  the  Houthem  provinoca  of  FVaa. 

land  waH  that  it  was  allodial  until  the  contrary  was  shown.  See  HaUam'a  KHiJlt  AfH^ak 
2,  part  1. — CoLERiDGi. 
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;:niiiW  i  :  hilt  tliin.  ]>r'i])frly  oonsiiim'tl,  will  i^littw.  not  that  tlie  acquisitions 
until  r  J'liii  wi-ri'  ^niall,  iuit  tli:it  tlioM>  iin<lt'r  t  *)i:irlos  weri'  i^iviitcr.  Aii<I  from 
hrni-i-  :ii— »  Mii-*!-**  iiiiotlicr  inrcri'iicr ;  tliat  \Uv  liUTtitw  of  Kn;;li^llllli•n  aiv  not  'uh 
fti»nif-  ;ii-i>irr:iry  writiT-  wuuM  rrpn-M-nt  thi'hi  i  nii'iv  int'riiii^iMiu'nts  of  tlu*  kiiii^'s 
piN'p'j;iii\«  .  •■\t<'rN*ii  inmi  our  |»rin<-i*s  hy  takini;  advantairc  of  tlu-ir  wi-akiirss; 
iKi:  a  n-«i<>r:i*i'»M  ••!'  tliat  ancifht  <-oiis(itutinn.  of  wliirii  our  ancf^toix  ha<l  Ikh-'U 
•:  'fni  i-i><i   I'V  till*  art  au<l  tinr>*«t'  of  i1k>  Niirnian  lawyers,  ratlirr  tlian  (li'privcd 

I'l   !ii«-  I »l'  tin*  Nwriuaii  arm**. 

•|la\;ii^  :;iv«'M  tliis  >ln»rl  liif*tory  of  tlicir  ri****  an«l  j»n»i;ro»*f4,  wi*  will     r*r»i 
iK-xt  <  ••ii«hifr  tli4>  natun*.  fliK'trino,  ami  ]iriii('i)ial  lauh  of  ti'udrt ;  wlifn-in     ^ 
Hr  «*li:i!l  «'\iilfiitly  tniiv  tlit*  ;;roun<lwork  of  nutiiy  ]iart<*  of  our  |iuli|ic  ]iiility,an(l 
aI»«»  I  In'  •in::inal  of  hurli  of  our  own  tmurrs  ur*  wrro  i'ltlior  aUiJixhi'ii  in  the 
Lu*t  <  i-nturv.  or  ^till  n'Uiain  in  fonv. 

Tlir  irnuiil  an<l  fun<lani4>ntal  maxim  of  all  fcfxlal  tonun*  iH  thiH:  that  all  lamln 

Vt'n*  (iri^fiiially  ^runti'il  out   l»y  tin*  KovortM/X'^  Mul  an*  thort'tore  hohlfu.  either 

BifNii.tt«-ly  i>r  immiHliutely,  of  tho  cnywn.    The  ^runtur  wuh  oalle<l  the  pniiirietftr, 

(•r  l*'rf:  \H-'tUiX  he  who  retained  the  dominion  or  ultimate  iiniperty  (d'  tlie  feud 

or  U'*' ;  and  the  grantee,  who  had  only  the  ui^e  and  |MiH^eHM(»n,  aeeonlin;;  to  thu 

U'mi'«  •  if  the  trnint,  wuh  Htyled  the  feudatory,  or  vajvtil^  which  wan  only  annther 

line  f<fr  the  teiuint,or  holder  of  the  lands;  thou<;h,on  uecount  of  the  ]»rejudic'ert 

iiii-h    we   have  justly   eoneeived  against   the  tloctrineH  that  wen*  afterwanU 

Iff'  i  i*n  this  syMem.  we  now  use  the  wonl  niJ^.'^tii  o]i]in)hriously,  as  synony- 

^ou^    to   f»lave  or  iNintlman."     The    manner  of  the   i^rant   was   hy  won  Is  of 

ituit«MM  and  ]>un*  donation,  ti**ii   tt  cunirssi ;  which  litv  still   the  operative 

V€»nl**  in  our  mtNK'rn  inteiMlations  or  deeds  of  t'ecttfnient.     This  was  |K*rfected  hy 

%b«  <*•  renpiny  of  ror]H»ral  investiture,  or  open  and  notorious  < lei i very  of  |Hisses- 

•ii^n  111  the  prestMiee  id'  the  other  vassals;  whieli  |ier|N'tunte4i  anion^  them  the 

«rm  *»X    the  new  a<'<iuisitiiiii,  at  a  time  when  the  art  of  writing  was  very  little 

known:  iiUil  therefore  the  evidence  of  ])ro|KTty  was  re|H»sed  in  the  menii*rv  of 

the  rit  ^'iiUtMrli'Hiil ;  who.  in  ea^enf  a  di'^puted  tide,  were  atlerwards  <*alleil  upon 

to   lit  •  i>l>*   \h%'  ilitt'erenee.   not  oidy   according   to  exierind    pn>ot's,  athiueed    hy 

tli«*   ]i.irt:i  !•  liti;;ant,  hut   alM>   hy  tlie  internal   te>tiiii(>ny  m1   their  own  private 

ii«  «ili  •«  ail  oath  of  /t I /Vy.*  or  pmlession  ol'  faith  to  the   l(»nl.  whieh  was  the 

■  N  'KiM^.  I  think.  |'n»vt'<»  ?iiiin»  -tri'Dirly  tln»  d«'t«'^t:i!i<>n  in  wliirh  th«»  |HN»ji|f  nf  tliin 
r>Hiii*r\  \i*\'\  ill*'  tiMi-liil  itpiiri-^oiiMi".  tiiaii  tli.it  tin*  M.ini  •  i.«.«'j/.  \%ltirh  nnee  "itiliilii'il  a 
f«-.i-lii  !•  ii.irit  iir  ^'nirit«-<>  nf  Imiil.  ix  u**w  »%  ni>nyiiiiiii^  t*»  -lavi*:  and  that  the  wnnl  •iMiiri. 
«b.*  t.  ••»  -f  !iii-ant  ••iilv  .in  inn^Mfiit.  iiixtfi-iio-ivf  hiMplnian.  h:is  kept  it<«  relativi*  di'^tam^. 
Mill  <i*-ii«>t'"*  I  |MT^>n  dt>titiit*' itf  I'Vi'iv  ninral  and  hi>n<mrahle  prineiph',  and  ii*  iNH-onie 
ob«-  of  tiii-  nii»t  ii)i|>rithri(iii«  ii-ini'*  in  the  Kn;:li-h  l.niL'u.ijjf. — ruKi^^TiAN*. 

M.«v  it  U'*i  I  ••  u->uiii4'«l  th:ir  th«>  -yotfUi  ]ir«Mhi(-i'd  a  iii«iral  d«*l»ii>«*iiii*iit  oi|uivalont  to 
th*'  i"ii!:-.il  •!•  .T.idatiiin  wiiit-h  it  inHi(*tt>il,  and  that.  ;dthiMi>!h  nMiiN  originally  meant 
©. i::i  ri^  iir-r-  th.iii  lMiiiilin:ni.  nr  la!-»ur«'r.  it  htHMTiii-  .lit'Twards.  a^  wo  ha\f  •st-t-n,  px- 
tr»^.:; ..  i.j  !:,.»r.il  tiirpitud''.  l"p»n>  th«'  \ir*'^  whiih  tin*  -y^ii'm  nwe^Hiirily  en>:t'inler»Nl  in 

ll«  vi-  ::ili-  •    -*'llITTV. 

*  >•—  .-•■V.  iMtf  *J  t«»  tliit  i-hapti^r.  **\  ••r*r\'inL:.  in  adiliti<*n  to  what  in  tli>*ri>  <i;iid.  that  Und^ 
h«*ld  in  r'iH'.  •'  •<  •<;••«'.  (»r  at  will.  u«  eniilini!  ti»  i  ••nniiou  l.iw.  not  atl't'eitNl  Itv  eu«ti»ni.  form 
«ii-p;.<>ii-  t*i  th*'  iffihTal  ruh>  that  f'*Mlty  ]«  in<  idfut  tn 'ill  iimihiit  «>t'  tfnari*<(.  I  In**!. 
*)\,  .i  '■  I:  ^hii-iM  al-i*  h<*  ri'Ui.irki'd  that  n<>  «iim>  \\h«>  ha-  iwit  an  ""tati'  in  lt'«*-'«ini|>li*  i>r 
fr«>  la.t  •  'li'-r  iu  hi"»<'Wfi  r.izUi  «»r  in  riirlil  •»!"  an'>th<r.  wa*  «'ntirlfi|  fithfr  l«^  n-ei^ive,  i»r 
PT.-Ti  ••■  ■!■•.  h'liiiajf.  I  In-^t.  •'»•"».  h..  *»7,  a.  Iloniap*.  ind«*fi|,  mn'Iu^  t«»  havi*  Ui^n  pr«"»|M»rlr 
in'  :-i-  f;'  •  »  T-n  ir»»  hv  kiii^ht'««  -♦•rvie*'  nnlv:  ut  leiL^t,  \vh»Ti»vt»r  hunia;;!*  wa-*  {mnvl  nf  » 
l«-riiir-  ".t*  M.i"  ]i>>M  t<i  .itl'ipl  a  |>rej«unii>ti«in  that  thi>  tfiiurt*  wa*  hy  knii:ht'«  <*i'ni<v«. 
unl*--  ti.«-  •'■■iiTrary  •■•uld  Ih»  |iri»viHl,  I  In-it.  tt",  h.  WliiUt  honia::t>  «*i*iitinu«*«l.  it  wmt 
Cm-  fr  'til  '-•  nj  a  n»»T»'  «iTi'nit»ny  :  for  the  iifrformance  ff  it,  when*  ii  wa«i  du»».  niati'iiiUly 
r«m<  •  rf.>  i  iN.th  li>r«l  and  tfuant  in  iNiint  •»f  int«'ri'-t  and  utlvanta::tv  To  the  loni  it  wan 
iM  r%»tt**'i'i**n*'»-.  lw*<*au<M*.  till  lie  ha<l  ri*eeiviMl  lioTiiat;(>  Irom  the  h-'ir.  hf  wa*>  n«>t  ••tttiti'^l 
In  ihc  w.kr>i«hi|i*if  him  anil  of  hi^  land :  unlesji  tli*'  \**r*\  had  the  '«<'iL:nor\  for  lift'  or  y«*ar« 
onU.  in  whit-h  e.iMe  he  rouhl  not  tako  hi»map*.  and  th«'ri*fi»n»  wa'*  aiI>iwiMl  wunUhi|>  wiili- 
out  that  prt*vioii4  arc.  To  the  ti*nant  th«'  homage  wai  M*ar«*e  of  li"4i«  ini|'ortau%*<»:  for, 
ab<-**;iru.  r.-rry  kind  uf  homage,  when  reeoived,  but  nut  beluru,  ImjuiuI  the  K>ni  ru  kevp 
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parent  of  our  oath  of  allegiance,  tho  vassal  or  tenant  upon  invenitnit  did 
usually  homage  to  his  Ior<l;  openly  and  humbly  kneeling,  being  un;:irt.  n> 
*'n  covered,  *and  holding  up  his  hands  both  together  between  thoM^ot'tki 
^  -I  lord,  who  sate  before  him ;  and  there  professing,  that  '*  he  did  become Ui 
many  from  that  day  ibrth,  of  life  and  limb  and  earthly  honour:*'  and  tka 
he  received  a  kiss  from  his  lord.(e)  Which  ceremony  was  denominitid 
homagium,  or  manhood,  by  the  feudists,  from  tho  stated  tbrm  of  words,  lUvnut 

vestiT  homo.(f) 

When  the  tenant  ha<l  thus  professerl  himself  to  be  the  man  of  hia  superior «r 
lord,  the  next  consideration  was  concerning  the  service  which,  as  suoL.  hewM 
bound  to  render,  in  recompense  for  the  land  that  he  held.  This,  in  pure,  propir, 
and  original  feuds,  was  only  twofold ;  to  follow,  or  do  suit  to,  the  lord  in  Ui 
courts  in  time  of  peace;  and  in  his  armies  or  warlike  retinue,  when  neeesvhj 
called  him  to  the  tield.  The  loixl  was  in  early  times,  the  legislator  and  jnd^ 
over  all  his  feudatories:  and  therefore  the  vassals  of  the  inferior  lunii*  vcit 
bound  by  their  fealty  to  attend  their  domestic  court  baron8,(^)  (which  wen 
instituted  in  ever)^  manor  or  barony  lor  doing  speedy  and  effectual  iusticf  li 
all  the  tenants,)  in  order  as  well  to  answer  such  complaints  as  might  be  aUcfoi 
against  themselves,  as  to  form  a  jur\"  or  homage  for  the  trial  of  their  fellov- 
tenants:  and  upon  this  account,  in  atl  the  feodal  institutions  both  here  and  «■ 
the  continent,  they  ai'c  distinguished,  by  tho  appellation  of  the  peeni  of  tk 
court;  part's  curtis,  or  jmres  atruv.  In  like  manner  the  barons  themselTCt. « 
lonis  of  inferior  districts,  were  denominated  peers  of  the  king's  court,  ui 
were  bound  to  attend  him  upm  summons,  to  hear  causes  of  greater  conseqoeMl 
in  tho  king*s  presence,  and  under  the  dii*ection  of  his  grand  justiciary;  tiH  ii 
man}-  countries  the  power  of  that  officer  was  broken  and  distributed  iiitoolkf 
courts  of  judicature,  the  peers  of  the  king*8  court  still  reserving  to  themsdm 
4r:;/;i  0^  ^almost  every  feodal  govennneut)  the  right  of  appeal  from  tlioMH^ 
J  ordinate  courts  in  the  last  resort.  The  military  branch  of  service  «► 
sisted  in  attending  the  lord  to  the  wars,  if  called  upon,  with  such  a  retinae,  ni 
for  such  a  number  of  days,  as  wore  stipulateil  at  the  first  donation,  in  propoftidl 
to  the  quantity  of  the  land. 

At  the  first  introduction  of  feuds,  as  they  were  gratuitous,  so  also  theyvcR 
precarious,  and  held  at  the  ^cill  of  the  iord.(A)  who  was  then  the  sole'jidii 
whether  his  vassal  jM'rtornu^l  his  services  faithfully.  Then  they  became  eertM 
for  one  or  more  years.  Among  the  ancient  Germans  they  continued  onlrfiw 
year  to  year;  an  annual  distrihutiim  of  lands  being  made  by  their  leaden  ii 
their  general  councils  or  nssombles.(0  This  was  professedly  done  lest  tbdr 
thoughts  should  be  diverted  from  war  to  agriculture,  lest  the  strong  thmU 
encroach  upon  the  ]»osseHsions  of  the  weak,  and  lest  luxury  and  avaneeshodi 
be  encouraged  by  the  erection  <»f  permanent  houses,  and  too  cnrioiis  anitl^ 
tion  to  convenience  and  the  elegimt  superfluities  of  life.  But,  when  the  gcwnl 
migration  was  pretty  well  over,  and  a  ]>eaccab1e  possession  of  the  new-acquvl 
settlements  had  introduced  new  customs  and  manners;  when  the  fertility  of  ikt 
soil  had  encouraged  the  study  of  husbandry',  and  an  afTeetion  for  the  »poUtkj 
had  cultivated  U'gan  naturally  to  unso  in  tlie  tillers;  a  more  permanent  dcfER* 
of  property  was  intrfNiuced.  and  fen<is  began  now  to  be  granted  fortheMrf 
the  feudaton'.(A')     But  still  ieiuis  were  not  yet  hereditary;  thoogh  ftv^Mllr 

(•)  Litt.  I  «:•.  (*)  Ffml.  {.  2,  r.  65. 

if,  \i  w:u«  nn  oliwrTritiiin  i»f  T>r.  Arlmtlinof  th:it  tradition  (*)  F--ti*i.  /.  1.  f.  1. 

W.IP  miwhrn'  im-wrviil  mi  ]inir  nikI   iiiriirni|it  iiit  hiu'idk  r»,  Thna  Taciim,  (dip  JMbt.  Ora.  cl  V:1  *< 

rhililn'ii,  whiMi-  k  inii-<i  uml  p\-*y^  »r\'  il>'Iivi'n-«l  «i<iwn  inr.irlH-  pr  rio*  neritpantiir;  arra  ptrammm  ■atoaC 

biy  ffroni  oiw-  Ki'iirrttinn  to  jiimtliiT.  AViirliirttiirn  Notii*  un  yi-t  mon»  niliy,  \df  hfB,  wIKU  S, c  fl:> "A 

Pope*.  Ti.  1.H4.  *«H.     It  will  tint.  I  li>>|ii<.  N'  thirtiieht  inifril**  to  o;in'mfwtttmmiimmawlJlm*apmiiftrimkmi^zt 

rexiwrk.  In  rf>nfirnuti<iii  of  thix  nlMTvatinii,  tint  hi  oiiv  uf  ft  pritictpe^  m  ammo$  timfmht^  f««M^  itf    ^ 

oar  iincU'nt  jiiTi  iiilo  p.tMtinii-r<  ■  tin*  •in;/ 1  nm  or  M'l/i'r  d  i  of  k'umimtm  ffui  wma  nM'THMl,  f/tunmm  mEt  §t  f^w«* 

JuliiM  I'nilax.  Onanni»fir,  I.  V.  i*.  T>  th>'  ivn'moniiw  nml  Ihti-  ext.  titlrihuHmt  agri^ 

gurige  of  Ivoilal  lioin>p*  hh'  pn-M-rvnl  with  ^n'.it  fxnrtmiw.  \*f  fkud.  f.l,  (.  L 


the  tenant  froo  from  evor>'  mnlostntion  for  sorvioos  due  to  the  I  SFunoont.  lif  Ifc* 
were  any  f«urh,)  and  to  dt'ftMid  his  title  to  tho  land  ayKsinst  au  u  bis;  thooiEfa  in  ■■^ 
sequont*  time8  this  implication  of  no(iuittnl  and  wurmnty  becai  r  f^y^Htr  lo  ~ 
auncestrel.  Ilargrave's  note  to  Co.  Litt.  07,  b. — Cuitty. 
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I.  hy  Xho  favour  of  tlir  loni.  to  tho  childn'ii  of  tht*  former  pOJ»w«?or;  till 
(-Hh  <it'  tiin«*  it  lM'<':triit*  iiiniMiial,  and  wan  tlirn*ton*  thou'^ht  iiani,  to  rcjcH't 
r,  it  hv  w'*'n»  capable  to  ]M>rtortn  tlu»  Hor\*ict'»*:?/>  and  thcn»fore  infants, 
.  and  1 1  rot  «**«•«<  *d  Mi(»iiks,  who  won*  in<'a]»iiM(*  of  *iK'arin^  arniH,  rt'i* 
i«<>  in(*a|Nil»K*  «if  Hiicccfdin^  to  a  ^cnnint'  fiMifl.  Hut  the  heir,  when  *- 
hI  to  the  feud  whi<*h  his  ancestor  jKwseMHed,  UHi*d  ^onenilly  to  pay  a  fine 
i«»wl«Ki:;nieiit  to  the  li»nl.  in  hop*es.  arin*»,  money,  and  the  like,  for  nuch 
I  <if  the  fiMid :  which  was  called  a  relief.  he<*ause  it  raised  U|>  and  ri"- 
lie<l  the  inheritance,  nr,  in  the  wonis  of  the  le«Hlal  writers,  **  hvrrtnm  ft 
u  htrttiifiiftfn  nhrttfntt.'*  This  relief  was  at>er wants,  when  tends  lM*i*anie 
riy  henMlitary.  <*4»ntiiiued  on  the  death  of  the  tenant,  though  the  ori;i^inal 
ii>n  of  it  had  ceased. 

ill  pnMvs  i)f  time  fends  came  hy  dej^n^es  to  1h»  nniversjdly  oxtendwl 
the  life  of  the  first  vaM»*4il,  to  his  ttnns,  or  |H'rha|>s  to  such  c»ne  of  them  n8 
d  flmuid  mime:  and  in  this  easi*  the  form  of  the  donation  was  stri<*tly 
mI  :  for  if  a  fend  was  given  to  n  man  and  his  sunx,  all  his  sons  su(*c(H*ded 
tKjual  jM»rtions:  aiifl.  as  they  diiMi  off,  their  slian*-*  n»verte<l  to  their  loni, 
I  h'»t  f|(*>cerid  to  their  <*liihln*n.  (»r  even  to  tlieir  sur\'iving  I  in  »t  hers,  a*'  not 
ifMN-itied  in  the  donation.! y/n  Hut  when  such  a  feu<l  was  given  to  a  tnan 
4  httrs,  in  general  terms,  then  a  m«)n*  extended  nile  of  suc<*ession  Xtntk 
and  when  tli«'  fcudatorv  died,  his  male  descenilants  in  infifiitutn  wen»  ad- 
to  the  •*u^•ce^•^ion.  When  any  su<*h  descendant,  who  thus  had  succetNled, 
H  male  descendants  wen*  also  admitted  in  the  first  phuH* :  and,  in  <lefeet 
ii.stirh  of  his  male  collatenil  kiiidre<t  as  wen»  of  the  IpIimmI  or  lineaife  of 
t  feudatorv.  hut  nt»  others.  For  this  was  an  urnilienihle  maxim  in  feo<lal 
i«»n.  that  "  none  was  ea]>ahle  of  inheriting  a  feud.  ImH  such  as  was  of  tlio 
•f.  that  is.  lineal! V  «l«'s<'en<lefl  from,  the  first  feu«latorv."on  And  the  ile- 
H'in^  tliU'<i  confined  t(»  males,  originally  extended  to  all  the  males  alike; 
sons,  without  any  distin<'ti<»n  of  primogenitun',  Huceee<liiig  to  e<|tia1  jK»r- 
f  tilt'  t'athcr's  fcmi.  Hut  this  In'ing  f«Min<l  u]ioii  many  ac<>(iunts  inctm- 
t.  '  parti' ulailv,  hv  <liviilint;  the  sen*ices.  and  tln*n'l»v  wcakenin;;  tho 
h  o|  Tft-  lioijal  nnii»n,  ami  A"N'»r.fn/ fiMids  (or  titles  i>f  ii"hilitv )  heinir 
tnM|iii-,'i|.  whi<-h  wen*  not  of  *a  <iivisihle  natun\  hut  could  •»nlv  r*-- 
■ritt'tj  hv  tin*  eldest  son:.**)  in  imitatiim  of  these,  militnni  fruds  *• 
•M*  w»'  an*  iii»w  dfscrihing)  In'gan  alsii  iti  most  <*ountries  to  descend, 
rii;  to  the  same  rule  (»f  priniogenitun*,  to  the  ehiest  son,  in  exclusion  of 
n-l    /'  • 

r  i|iialirii'<«  of  ft-iids  wen*,  that  the  feutlat'irv  oouhl  not  nliene  or  disjvise 
«'U  i :  ntiilnT  c'Mild  he  exchani^e.  nor  vet  mortuaire,  mir  even  d«vist»  it  hv 
itliniT  tltf  <«»nHfiit  of  the  jord-c/t  For  the  n-ason  of  conferring  the  feinl 
l!n»  jNr"«i»!ial  ahjlitics  of  tlie  feudatory  to  ser^-e  in  war,  it  was  n«»t  fit  lit; 
Is- at  liU-rty  to  transfer  this  ifift, either  fmm  himselt',  or  fnun  his  ix»sterity 
i-n-  prt-iiiii«i|  ti»  inherit  iii*i  valour,  to  others  who  mii^ht   pmve  less  aide. 

•  tin*  !«-o.ial  •dili^ratioii  was  looknt  upt»n  as  n^cipn>ca!.  the  teUilntory  In-ing 
I  to  thf  liinr**  ] trot ect ion.  in  return  for  his  own  fealty  and  service;  then»- 
f  I«.ri|  iiiiiM  no  nmn*  tran*»ter  his  seigni>ry  or  ]»rot'  «ti«»n  without  consi*nt 
va-vil,  th:iii  the  va*i*ial  <ould  his  feud  without  consent  of  his  lonii^rt  it 
i*(lii:i!!y  unn'M^onahh*.  that  the  loni  should  extend  his  pn)tt*4'tion  to  a 
X*»  whom  li>>  ha<l  cxerptiMii*;,  ami  that  the  vassal  shouhl  owe  suhjeetion  to 

T-'r  iMtt  ot   hjo  iiwn  choo**in:^. 

«•  w.-r.-  ill'-  prineipai.  and  very  simple,  qualities  of  the  genuine  or  original 

Hh:«  li  wt-n-  all  of  a  militarv  natun'.  and  in  the  hands  <ifmilitarv  persons: 

the  ft  iid:i:oni-**.  {>eing  under  fVe<]uent    ineapaeitic*s  (»f  eultivatmg  and 

nir  il.eir  «»wn  la  mis.  sin  in  found  it  necessary  to  e<»mmit  part  of  them  to 

•  t«nanr-:  •ihli-'iiii'  tluni  to  such  n-turns  in  servit-e.  corn,  eatth*.  or  m«»nev, 
hi  enaM"   tlir  thief  feudatories  to  attend  their  militar>' duties  without 

•  '     Ur;tfht.  14  cr.  WrlKhf,.tL 

•  •   II    I    17  i«    n  til   J4 

•  II  I  1-.T  y'  n+j.  :»•. 
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(iistniction  :  wliith  rot  urns,  or  raUim,  wore  the  orimnal  of  rents,  mi'i  ^v  :;'-* 
lucans  tlio  fi'odtil  polit^y  \v:i.s  ^ivatly  oxtonded ;  thesr  inl'eritjr  loUilat<»r>-*    a:- 
lu;ld  Avliat  aiv  calU'd  in  tlu'  Soots  law  **  rore-tiets")  bein;^  undor  similar  «>!li-i;'.  ri- 
ot' I'oalty,  to  do  suit  oi'  ooiirt,  to  answer  thu  Htipulatod  ivinlurH  or  nni-i-r^  -r. 
jfcrv^-i     •i"*^  t^  proiiioli'  the  wollare  of  thoir  immediate  su|>ori«»rsor  li»nis.  >    Mk: 
* '  -•     tliis  at  the  same  lime  demolished  the  anoiont  nimplioity  ol'  t'^ud;*;  uikili 
inroad  hein^  once  made  upoii  their  constitution,  it  siihjecled  them,  in  a  i-«'Qr< 
ot*  time,  to  ^reat  varieties  and  innovations.     Feuds  bei^an  to  he  Ujii^ht  and  f-'.-i 
and  deviations  were  made  from  the  old  fundamental  rules  of  tenure  and  "Ui-im* 
nion  J  which  were  held  no  longer  sacred,  when  the  feuds  tlicmselvesi  ni>  Uiiijff 
continued  to  be  purely  military.     Hence  these  tenuivs  be<^an  now  to  Ik?  divi'it^l 
\i\io  fcotla  propria  et  impropria,  proper  and  improper  ieudH;  under  the  tonn^riiC' 
which  divisions  were  comprehended  such,  and  such  only,  uf  which  wo  Liw 
before  spoken )  and  under  that  of  impnjper  or  derivative  feudi*  were  eoinpni^d 
all  such  as  do  not  fall  within  the  other  descriptions ;  such,  for  instance.  a«  tciv 
originally  bartered  and  sold  to  the  feudatory  for  a  price ;  such  as  were  held  zym 
base  or  less  honourable  ser\'ices,  or  upon  a  rent,  in  lieu  of  military  service;  f^ 
as  were  in  themselves  alienable,  without  mutual  license;  and  buch  as  mi«ks 
descend  indifferently  either  to  males  or  females.     But,  where  a  difference  «ii 
not  expressed  in  the  creation,  such  new-created  feuds  did  in  all  respects  foUtyv 
the  nature  of  an  original,  genuine,  and  proper  feud.{f) 

But  as  soon  as  the  feodal  system  came  to  be  considered  in  the  light  of  acini 
establishment,  I'ather  than  as  a  military  plan,  the  ingenuity  of  the  same  %^ 
which  perplexed  all  theology*  with  the  subtiity  of  scholastic  disquisitioni,  ni 
bewildered  philosophy  in  the  mazes  of  metaphysical  jargon,  began  also  to  eiol 
its  iniluence  on  this  copious  and  fruitful  subject:  in  pursuance  of  which, iki 
most  refined  and  oj)pressive  consequences  were  drawn  from  what  originalljw 
a  plan  of  simplicity  and  liberty,  equally  beneficial  to  both  lord  and  tenaoUni 
prudently  calculated  for  their  mutual  protection  and  defence.  Fromtbiioif 
foundation,  in  difieront  countries  of  EurojK),  very  ditferent  Buperstractum  tew 
been  raised  :  what  etfect  it  has  produced  on  the  landed  property  of  EngUndvl 
appear  in  the  following  chapters.*® 

(•;  Wricht,  20.  (r»  Fhtd.  2,  f.  7. 


*®This.  for  so  ooiiciso  a  treatise,  is  perhaps  the  most  luminous  that  ha«  been 
upon  the  subject  of  the  feudal  system.  Ilowevor.  in  addition  to  it,  I  nhould  itiM^ 
reconimonrl  to  the  stu< lout's  ]>orusal  the  treatise  on  feuds  and  tenuree  bj  kni|dit«a>i>i 
anK)ng  the  ])osi]i unions  works  of  Sir  Henry  iSi)elman,  Dalrymple  on  Fondal  IVofMlR* 
and  a  vi-ry  olalM^rato  note  upon  tlie  subject  by  Mr.  Butler,  among  his  annotatioiii 
Coko  Liltloton.   Co.  Litt.  I'Jl,  a. — Archbolu. 

Upon  the  subject  of  iho  feudal  system,  its  rise  and  decline,  its  spirit*  and  the< 
tivc  ovils  and  bi-nofits  of  which  it  was  the  cause,  I  cannot  do  better  than  refer  the: 
to  Mr.  Ilalhun's  masterly  dis(|ui^ition.  Middle  Age.»«.  eh.  2,  part  2. — Colebiuqb. 

Upon  the  subj«^t  of  this  anrl  the  following  chapters  tlie  student  is  reconuneiMM  H 
study  the  ox<*ellent  Rxsay  on  Fou<lal  Properly,  by  Sir  John  Dalrj'mple,  an  author  «h^ 
notwithstanding:  some  errors  on  antitiuarian  ]>oints  of  little  importance,  cannot  Ww 
hi;:hly  praised  for  the  philoso]>hical  aocunioy  and  elegance  with  wliich  he  ha*  tiMlidt 
siibji'ct  that  most  writers  contrive  to  rench^r  extremely  obscure  and  repuluTe.'-f'vilt 

I  may  bi;  allowed  to  add  that  Sullivan's  LtH^tures  on  Feudal  Law  is  a  work  oopioMa 
detail,  and  exhibiting;  a))ly.  anion;:  other  topies,  the  influence  of  the  fpodal  ST^trmip* 
the  modiTu  law  of  tenures.  Sir  Martin  Wright's  Introduction  to  the  Law  oi  T«iiiWi>» 
one  of  the  nir)st  accurate  and  profound  of  the  essays  on  this  topic,  and  is  worthy  ffAf 
most  attentive  stu<ly.  Crai>:  fie  Keudis,  lord  Mansfield  thought,  wan  mnch  to  bfp^ 
f«>rr(>d  to  any  juritlical  work  wliich  England  hod  then  produced.  The  thirtittk  m' 
thirty-first  books  of  Mont4>s(iuieu*8  Spirit  of  Ijhws  may  be  read  with  advanUflA.  Mil* 
Robertson's  History  of  diaries  V.,  and  an  excellent  Leisture  on  Feudal  Law— -LectX.— 
in  Iloil'man's  Legal  Outlines. — Suarswood. 
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CHAPTER  V. 

OF  TlIK  ANXIENT  ENGLISH  TENURES. 

phapt  or  wo  hliall  tako  a  Hliort  viow  of  the  ancient  tonurcs  of  our  Enpf- 
^.  or  tlio  inaniuT  in  wliirli  lands,  toiicmontH,  and  here<litamontH,  nii^ht 
1  hoMrn.  us  tlio   MiMio   HttHNl   in  fon:o,  till  the   middle  of  the   laHt 

In  wliioh  Wi*  .shall  «*aHily  |>or(*oive,  that  all  the  partieularitieH,  all  the 
nd  n*al  hardships,  that  atton<lod  those  tenures,  were  to  be  accounted 
i*o<lal  principles  and  no  othor;  beini^  fruitH  of,  and  deduced  from,  the 
irv. 

all  the  real  proporty  of  this  kin^(h>in  is,  hy  the  |)olicy  of  our  laws, 
to  ho  ^nintt*d  hy,  <lopondent  uinm,  and  holden  of,  Home  Muperior  lord, 

oonMiilrration  of  oortuin  si*r\*ii'os  to  ho  n^ndore<l  to  the  lonl  by  the 

|H»>Hi-^<«or  of  this  pn»porty.  The  tiling  hohlen  iH  thon«fore  styled  a 
ho  pi><iM**«Mirs  thoreof  tenants^  and  the  manner  of  their  |M>sMe8Hion  a 
hus  all  tho  land  in  tho  kin^lom  is  supposed  to  lie  holden,  mediately 
iatfly.  of  tho  kin^.  who  is  stylod  the  lord  paramount,  or  alnive  all. 
nts  a»  lirM  niKlor  tho  kin^  inunodiatoly.  when  they  grante<l  out  por- 
loir  lands  to  inforior  ]K*rsons,  lK><-amo  aUo  l<»nls  with  ri»H]K*ct  to  thoM) 
orsi>ns,  as  thoy  wero  still  tenants  with  ros|K*et  to  the  kin^,'  and,  thua 

of  a  middle  nature,  won*  <'alled  nn^sne,  or  middle,  h»nlH.     So  that  if 
rrantod  a  manor  to  A.,  and  ho^r^intod  a  ]>ortion  of  the  land  to  H.,  now 
d  til  hold  "^of  A.,  and  A.  of  tho  kin<;;  or,  in  other  woniri,  B.  held     r^An 
mniodiiitcly  of  A.,  hut  mo<liatoly  of  the  kinir.     The  kin^  there-     •■ 
tylod  lord  paramount;  A.  was  lH»th  tenant  and  lord,  or  was  a  mosno 

H.  was  calltMl  tonant  fntra vail,  or  tho  h>wc.Ht  tenant;  InMn;;  he  who 
*sod  to  niako  avail,  or  profit  of  tho  land.ur)     Fn  this  manner  are  all 

of  tin*  kinLcdniii  |i«)!don,  whirli  are  in  tlio  hands  of  suljoots:  iur, 
U*  Sir  Kdwanl  ('okrjAi  in  tlio  law  of  Kn-^land  wo  have  ni»t   pn»|K»rly 

whirli.  wr  havo  srm.  *•)  i**  thr  nanio  hv  whioh  the  feudists  abroad 
:i  >u«Ii  rntat'-  iif  thr  Mihjfft,  a**  an-  in»l   hoMoii  of  any  suporior.     So 

•  lirnt  :.'lain«*  wr  may  ohsiTVf,  that  our  lands  are  either  plainly  feuds, 

•  v«TV  •-trMiii^lv  of  tho  tl-odal  natuiv. 

in-s  Immtil;  t)ui<  drrivo*!,  or  supp'»-«'d  to  ho  ilorivod.  fnHn  tho  king, 
lu'Id  iiiiint'diairlv  iiii'l«T  him.  in  rii^ht  of  his  eniwn  and  tlii^nitv.  won^ 
tfiiant-  /.'I  rii^ntf,  nr  in  rliicf;  which  wa-^  tho  ni*»sl  h<»nourahlo  s|H*eie?* 
hut  at  till'  ^aiiM*  time  Mil>ji'<-tod  tlio  tonants  to  greater  antl  more 
Trii-  -rrvi<'r»i,  than  int*i*rior  tfiiun'»*  did.i'Z*  This  <iistin<*tion  ran 
ill   tin*   dilhrout   sorts  of  tonuro,  of  whioh  1  now  proceed  to  give  au 

»•  *»'riM«*  to  have  suhni^^ti'd  anion i;  our  anot^-itors  four  yirinoi]»al  s|>eoieii 
in-».  t«»  whirh  all  othfi's  may  ho  rcdurod :  tho  gnind  oritoria  of  which 
natJir*  "f  th«*  •irvrral   <orvicrs  or  ivndt-r**,  that  wore  flue  t«»  tho  lord* 

•  tonant-.     Tin-  sorviccs.  In  n*»»po<'T  «»f  thoir  (pi:ility,  wore  oithor/r#»*  or 

r-  :  ill  ri--]M  .t  of  ihiir  fpiantity  an«l  tho  titno  of  oxaoting  thorn,  woro 

./'/I  tir  •//'••  /•'./#/*.      Fi'tY  >crvi('os  wrn*  suoh  as  uvre  n«»t  unhoooming 

r-tiT  ot'  a  '-t'l'li-r  or  a  fn-oman  to  prrtorm  ;  •as  to  sor\'e  under     r«,»| 

,  till-  war**.  ti»  pav  a  >\\\\\  *d'  monrv.  and  thf  like.     //•/,<*■  sorvi<u'S     ^ 

»■■"  ■  111  r  I'l'ii  ■'•,  III  •  itn;«rltl  i-itii-*.  k-  .  wh'-h  h- M 
il  t-1  \\\  (i--in  tli<-  •■■ii|>  i>-r.  Mf'-  t-iil«.|  Ih--  I  Mill/  ^1  t'r  «t%t'-« 
I'f  th-    'nil  r».   -ill  ••ilii-r   liO'llv*!  I*'r«  Kin,;  tlrD>.aiiu«Ci«l 

"Jit     ■ ii'n'i  'i.  tin  . :.    ••r*.  ih-'  ♦•i«h-j»«.       n   it-t'   ■  t»  •     M<»-l   I  n.  Ili«t    \\.\  *■!. 

I  tilt'  Kir-t  Jifid  •»♦!!. T  tt'ii'ljij  -nviTiMj:!!"*.  thon;:h  th«'V  rnado  Ijr^i'und  fnifn»T«MM 
I'll-.  ;il\\,i\''  ii-"jv»'«l  il  r»'?i!.  or  <-i*M:i'.ii  aiiiiiiMl  |':i\ini»nt«4,  ■«-tiMinn»nIv  iitv 
\''  h  wiT»»  r  »lli'«'!...|  l.v  t||..  <.)ii>ritr-  i»f  tin*  riunitif*  in  whii'li  tin*  Lmd"*  l;iy.  t«> 
'i«  V  *Tii!  rff.i!ii''l  I  h<' •/ v.fnijin  #/«/■.  .'.'iifu  ill  thi'iii^'olvr*.  Ma4l«<x.  ni*t.  Kxfli.  o. 
!•■  Kt-ud.  1.  I,  i\  '.». — <'iiiTTV. 
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were  such  as  wore  only  fit  for  peasants  or  persons  of  a  Rcr\'ile  rank ;  a*  t(i 
]>lou<;h  the  Inni's  land,  to  make  his  he(l<^es,  to  earry  out  his  dun^.  or  ntUr 
niran  iMnploynionts.  The  rrrftiin  services,  whether  free  or  base,  were  surh  a* 
Wore  siinted  in  ^jiiantity,  and  oouM  not  he  exceeded  on  any  pretence;  a.*,  to 
])ay  u  stated  annual  rent,  or  to  })lou^h  sucii  a  field  for  three  days.  The  M/rtr.f/  a 
depended  ujxm  unknown  contingencies  ;  as,  to  do  niilitaiy  8ei*>'ice  in  perM-ii,  i«r 
pay  an  a.-^sessment  in  lieu  <if  it,  when  called  u[)on;  or  to  wind  a  horn  wbem-Trr 
the  Scols  invatled  the  realm;  which  aiv  free  services:  or  to  do  whatever tiie 
lord  should  command  ;  which  is  a  base  or  villein  service. 

From  the  various  combinations  of  these  services  have  arisen  the  four  kin  u 
of  lav  tenure  which  sul)si>ted  in  England,  till  the  middle  of  the  last  ceniur.-: 
and  three  of  which  subsist  to  this  day.  Of  these  Bracton  (who  wrote  Uh'Wr 
Henry  tlie  Third)  ^eems  to  ^ive  the  clearest  and  most  compendious  acconbl. •! 
any  author  ancient  or  modern  ;(r)  of  which  (he  ibllowin|;  is  the  ootliov  tr 
abstract.(/)  **  Tenements  are  of  two  kinds,  frank-tenement  and  viUenage,  And, 
of  frank-tenements,  some  are  held  freely  in  consideration  of  homa^  and  ihnr/Af- 
service;  ot lid's  in  frtr-Mortujc  with  the  sen' ice  of  fealtv  only."  And  a^in.yj 
^*of  villena<^es  some  are  pure,  and  others  privileged,  lie  that  holds  in  pure  n/- 
lentifje  shall  do  whatever  is  commanded  iiim,  and  always  be  bound  to  an  un- 
certain service.  The  other  kind  of  villenage  is  called  viilein'SOcage ;  and  tlK># 
villein-socmen  do  villein  sei*\'i(res,  but  such  as  are  certain  and  determined.*'  i^f 
which  the  sense  seems  to  be  as  follows:  first,  where  the  serx'iec  was  free  but 
vncertain,  as  military  sen'ice  with  homage,  that  tenure  was  called  the  teniiRii 
♦li'M     *^'^»''^"*l0'»  2'*'^  iftrvittum  mih'tftre,  or  by  knight-service.   Secondly,  where tkt 

"J  sei-viee  was  not  only  fnr,  but  also  certain y  as  by  fealty  only,  by  rent  aad 
fealty,  &c.,  that  tenure  was  called  liberum  srjcagium,  or  free-socage.  These  t«i« 
the  onW  free  holdings  or  tenements;  the  others  were  vUlenous  or  senrik,  m 
thirdly,  where  the  service  was  bm^e  in  its  nature,  and  vncertain  as  to  timeiBd 
qmintity,  tlie  tenure  was  purum  vilfentijium,  absolute  or  pure  viUenage.  Laitlr. 
where  the  senice  was  fuiisc  in  its  nature,  but  reduced  to  a  certainty^xhwwMWA 
viUenage,  but  distinguishetl  from  the  other  by  the  name  of  privileged  viIleiui|A 
viUenafjium  pririletjiutum;  or  it  might  be  still  called  socage,  (fVom  the  ceitiiit7 
of  its  services.)  but  degraded  by  their  Ui6cness  into  the  iuforior  title  of  n'flav 
sortifjium,  vi llein-socage. 

I.  The  first,  most  universal,  and  esteeme<l  the  most  honourable  specie*  if 
tenure,  was  that  by  knight-service,  called  in  Latin  strvitium  militare;  and  ialiv- 
French,  r/iintlrj/,  or  srrrice  de  chicalery  answering  to  the  fief  d' ha ubert  of  the  S**- 
niaTis,(/o  which  name  is  expivssly  given  it  by  the  Mirrour.(i)  This  diffeicdii 
very  few  j)oints,  as  we  shall  j)rescntly  si'e,  from  a  pure  and  proper  fend^boK 
entirely  military,  and  the  general  effect  of  the  feodal  establishment  in  Ea^tti 
To  make  a  tenure  by  knight-service,  a  determinate  quantity  of  land  wasnccW' 
sarv,  which  was  called  a  knight's  fee,/W>'/um  militare;  the  measure  of  whiekii 
:i  Kdw.  I.  was  estimated  at  twelve  plougli-lands,(A')  audits  value  (though  it  vaiW 
with  the  times )(/)  in  the  reigns  of  Kdwanl  I.  and  Edward  II.(ir)  wasstatcdtf 
20/.  per  anhum:^    And  he  who  held  this  ])roiK)rtion  of  laud  (or  a  whole  At) If 

(•>  /..  4.  tr.  1.  r.  2^.  riJlitnym  nr^i^ium :  H  Aayiimnrfi  tiJkmi mtmrnm^^i^ 

\f\  r  ;>'  iH'  lit  T. I'll  nthifl  lififrniH,  afi"f  f.'lf,  i-ntfium.   Jtrm,  ftu  inni  *am'i'f«ii,  $rd  tvria^  cl  lillllWIMJg-  |^ 

lih-nuiitu  nlind  trnittir  li'o^rt  /nn  h.niintjiift  f-rnti"  M«/t-  (*r  Si^elni.  UloM.  2tV. 

tiiri :  tihud  in  U'^i  rn  .t,\',jv>  mm  Htf-lthth  tutitiim.  ^1.  <*.  C  !!•  {  27. 

<»i  VtiUtUijVTHm  iihu.1  fitriim.  ••  iml  i  riritniintHtH.     Qui  i*»  I\l$rh.  .t  Kdw.  I.    Ooi  lift.  6BL 

tfiitt  III  jmrti  rtflfih.>i,-if\iift  t/ufiiid  n  in-.-m  /ttum  ffifn't,  j'l  '2  llint.  M*rt. 

et  triHp-  r  tmrhitur  -id  norrtt.  Aliiul  ij-  nu*  rtUnw^ii  tltctlur  ("iStat.  Wfrtm.  1,  c  SiL    Mat.  dk  aWL  1  MuK  ft 

Lift.  tW. 


'  Mr.  iS'ldon  rnnt«'nds  tli.it  a  kni;;)it*:<  too  did  not  eonsisit  of  land  of  a  fixed 
valui>,  hut  was  as  imirli  a>  tlir  kin.::  was  ]ileused  to  grunt  upon  the  conditioa of  IW 
the  si>rvi«v  of  on«*  kni;:)it.  Tit.  of  lion.  p.  2.  e.  5,  s.  IT  and  26.  This  is  mort  proMI^ 
hosidcs.  it  cannot  Ik>  sllI•I•l)^i'll  that  the  sumo  quantity  of  land  was  eicijnbfl*^^ 
sanu;  value. — Christian. 

rpnn  the  (piostions  ai'  tli<'  oxtent  and  value  of  a  knight's  fee  there  are  pay  opi**^ 

and  it  scorns  hurdly  ]>ossi]»l«>  in  tlio  prosont  day  to  arrive  at  any  certainty.    Witki^^ 

to  the  vahie  it  vuried  undoubtedly;  hut  it  eun  hardly  be  said  to  haTa — :--*— J*" 
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ro,  \va»  YxmiikI  to  atton^l  liis  lonl  to  the  wnrs  for  forty  day«  in  every 
'd  ii]Hin  vfi )  which  attciKhnico  w:m  hi**  reilitH»  or  return,  hits  rent  or 
ho  laiifi  ho  <*hiiiiMMl  to  hohl.  It'  lio  hol«l  (»iily  half  a  kni^ht'H  fi*e,  ho 
iin«l  to  att<*ii(l  twenty  (lavK.  and  ho  in  pn>]M>rtion.(/>)  And  there  ih 
pprohond,  that  this  mM'vicc  was  tho  whole  that  our  ancestors  r*p.i 
joct  thoniM'lw**  tt»;  tho  othor  fniit.H  and  <.'onmH|uenc*OH  of  thin  ^ 
I  fraiididoiifly  MiporiiidiKvd,  an  the  n*;^uhir  (though  unforeseen)  a]»- 
tfjo  ffoilal  »»V!*t«*ni. 

V  of  kiiiirlit-HiTviro  had  all  the  marks  «>f  a  Htrict  and  regular  feud: 

M  \\y  \vi»nU  of  piiro  donation.  df*li  rt  i^n*^',<^i ;( p)  waa  tranHfern*il 

•«•  or  dolivi-rinix  <or|M»r:il  iiosH^-HHion  of  the  land,  UHually  i*alled  livery 

id  wa>  iHTt^ctiHl  hv  hoinai^o  and  toalrv.     It  also  divw  atler  it  these 

:ind  ti»n'H«<j!ii»n<*os, as  inM>]>arahly  in<'idiMit  to  the  tenure  in  chivalry; 

of.  prinior  M'isin,  wanl^hi]».  niarria;^*.  tines  for  alienation,  and  escheat: 

liall  oiidoavuiir  to  rx]»Iain,  and  to  show  to  In)  of  fe<Mlal  original.' 

TV  «>ri::inally  moro  lK*novoh»noos  granted  by  the  tenant  to  hiH  lord, 

ittifulty  and  di?*tn*ss  ;(y  >  Imt  in  |mKvHs  of  time  they  grew  to  l»e  oon- 

niattrr  of  right,  an* I  ii'it  ofMiscrotion.     Thi»Ke  aids  were  prtnci|mlly 

to  nin'»i»ni  tlio  IopI's  pi-rson,  if  taken  prisiHior;  a  necesHaiy  conse- 

*  lo'Mtal  attarhniont  and  tidrlity  :  insomuch  that  the  neglect  of  <loing 

it  w;is  in  tho  vassal's  |M»wrr,  was  hy  the  stri<*t  rigour  of  the  fiHxial 

iito  forfoitupi'  of  his  estates r)     Si'contlly,  to  make  the  Iord*8  eldewt 

;  a  matirr  that  was  formorly  attended  with  groat  ceremony,  pomp. 

This  aid  coiil'l  not  ho  doniantlo<l  till  tho  hoir  wan  titteen  years  ohl, 

f  tH'arinix  arniH:'.^)  tho  intention  of  it  hring  to  breed  up  the  eldont 

r-appannt  ot'  tho  seiijnory,  to  diviis  <»r  arms  and  chivalr)',  for  the 

•«•  ••!  I  Ik*  nation.     Thirdly,  to  marry  tho  h)rd'H  ohient  daughter,  by 

•«iiitahlo  p'irtion:  for  daui^htors*  portions  wore  in  thost^  days  ex- 

'h-r.  f«'\v  IiipN  hoinu  'i'''**  *"  save  iniieh  <»ut  «>f  •their  income     r«|»i 

M»sf:  n'»r  roiiM  ihry  anpiiro  money  by  other  moans.  Inking     •- 

•r»ant  in  ni:i!ti"i'^  ot*  anus;  n«»r.  bv  the  natnr(*ot*  their  tonun*. Cf>ul'i 

• 

t!i«ir  1:i!hN  with  this  or  any  other  enciinibrancos/  Fn>m  lK»aring 
:i«iii  t'»  tlh-e  ai'ls.  no  rank  i»r  ]»rofession  was  exempted:  antl  thoro- 
e  ini>n:o^t(>rifH.  till  the  titiio  of  their  dissolution,  C(»ntnbutod  to  the 
thrir  t'Mun<lfr*s  male  heir,  (of  whom  their  lan<ls  wort*  hohlon.)  and 
'  of  his  female  des<'endants..  f )     And  one  cannot  but  olMorve  in  this 

thi"   piir|'>w   in     1^  n>rttvl.   S^'   h.  ',\>\       d    *nf  er  .)•■•'•>  tr-en*inm.  ft  n'lt  ad  fttumtatnm 
lit  \««rt—>k,  Mw.  II.  Ilrk  (••n. '.  J.  f.  1.  • .  liv,  (  H. 

'  y  ^t  '.  1,  f.  z\. 
•■  ■:  iii-f  •J'.n 
dr  frtitut,  ft  turn  tU  JHrt,—^um  •l^p'n-  ■••  I'litUii*  «  l.if** '^  IH4<\  1.  2SII. 


writ**  iiH  rit«"l  by  lord  rok**  i-  In-t.  .V.h'ij  r-m  Ih»  tio^KMitliNl  u|M>n.  Thi» 
th**iti  i*  •ui  uiii-iTtiiin  and  t>\trai>r(liniii-v  thai  it  (*anni>t  be  ueoininttsl  ff»r  by 
1  thi'  tiiiit<*.  With  I'U.ipI  to  tilt'  ixtfnt.  wi>  can  have  no  hftitation  in 
!•'  •I'K'tKn**  th:it  it  v.iri«'.l  witli  th«*  i:i»«m I ;)#•-•»  nf  th«*  Iari<l:  at  tlie  SjUUt*  tim«* 
liiiht  ^1-  tip*  -ani»'.  a-  twi«lv»'  pl<)ii::h-l.inil^  •»!"  rii'li  "uiil  would  e«mtain  n  lo-m 
•  -*iiiii'  nuiii)>«T  ill  a  liirlit«»r  anil  1»"-*  |»r«Hhii'iivf  -nil.  Tht»ro  nii^ht.  there- 
■«  x\i"  X  mi'-  ii'MiitHT  •»!"  ploiiifh-lan«U.  ih«>ui:h  thi*  numUT  of  in»n»'*  nii^ht 
at  ai!  iiiiiin-i«t«'nt  with  thi^  that  tli**rt»  niiiiiit  In>  ap|M*ndant  to  the  pluu^h* 
••adMiT.  all- 1  |i:i«tiiri*:  t'nr  tli*'  araMt*  land  wa<4  tht*  prinrijuil  thini(o«»ii*>iili*riH| 
a>jriiMilt'»rf:  w^mI.  inra'iow.  :itiil  ]»i-turi>  wi*r**  u|i)HMida^es,  furnishing;  tho 

■••t 1'  tin*  tfii.m:  of  tlif  ar.iMf  l.mil.  — <  *oi.i:KiiHiF.. 

».ilr\!ij|»l«-.  .ii  an  r.— .ly  «»ii  F*'iii|al  rri«|"Tty,  p.  -I,  !«jiy!*  that  "in  Kn^Ian«l. 
•1  <*.*r.  11. .  it  i!if  Iviiiii  1»  nl  4:r.inTfHl  I.tnd^  without  rfHi»rvintf  nny  partieiilar 
u-« .  th.«  1  i\v  ,  T»  it  in.'  a  ti-mir.'  tor  him  wouM  have  mad«*  the  j;nintiH>  hoM 


rvp'iv" 


•   «.i\-    !!Mt   "iii'litary  t«'nurf  w.i-*  iTiMt^nl    hy  pure  wurtU  of  doiLition.'* 

I  tl.       '  'iDM"!  I  ^\. 

u!f  W.-tin.  I.  «■.  ;'»'».  th«'  aid  fi»r  th«»  marriage  ]>ortion  of  th«»  li»rd'<  eMiMi 
I  n-'t  \*'  il>  MMi!-i*-il  till  •'lif*  w.i-.  -«'Vfii  vtMr*  t»f  ai:«' :  an«I  if  hi»  ili***!.  If^irim; 
I.  -li»*  nn;:hi   )>\  the  ^mi.*  ^tJtutc  ri'i«iv»'r  tin*  amount  !*•»  n'<'«'ivt»«|  hv  liim 

m 

jt..ti-.  -  -«'iiiiri-. 
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64  OF  THE  RIGHTS  [B^kik  IL 

particular  the  great  resemblance  whieh  the  lord  and  vassal  of  the  ff'"ial  law 
t»ore  to  the  patron  and  client  of  the  Koman  republic;  between  whom  al^o  xhtn 
Hubsistod  tt  mutual  fealty,  or  engai^ement  of  defence  and  protection.  For.  with 
ref^aril  to  the  matter  of  aids,  there  were  three  which  were  UHually  raiM-d  by  ihe 
client;  viz.  to  marry  the  patron's  daughter;  to  pay  his  dcbUi;  and  to  nrdiva 
liis  person  from  captivity.(M) 

But  be>>ide8  these  ancient  feodal  aids,  the  tvrjinny  of  lords  by  doffroeii  exacttd 
more  and  more :  as,  aids  to  ])ay  the  lonl's  debts,  (probably  in  imitation  ot  tlit 
Romans,)  and  aids  to  enable  him  to  jmy  aids  or  reliefs  to  his  8U}>crior  lord ;  t'rrn 
which  last  indeed  the  king's  tenants  in  cnpite  were,  from  tlie  nature  of  their 
tenure,  excused,  as  they  held  immediately  of  the  king,  who  had  no  sa]ienor. 
To  ])revent  this  abuse,  king  John's  magna  charta(v)  ordained  that  no  aids  U 
taken  by  the  king  without  consent  of  parliament,  nor  in  any  wise  by  inttrrior 
lords,  save  only  the  three  ancient  ones  above  mentioned.  But  this  provistioi 
was  omitted  in  Henry  II I. 's  charter,  and  the  same  oppressions  were  ooutiDOfd 
till  the  25  Edward  I.,  when  the  statute  called  confirmatio  chartarum  was  enacted; 
which  in  tliis  respect  revived  king  John's  charter,  by  ordaining  that  none  bat 
the  ancient  aids  should  be  taken.  Rut  though  the  species  of  aids  wa^  thM 
^p..^     restrain*e<l,  yet  the  quantity  of  each  aid  remained  arbitraty  and  ancat 

-*  tain.  King  John's  charter  indeed  ordere<i,  that  all  aids  taken  by  iuterior 
lords  should  be  reasonable  ;(ic)  and  that  the  aids  tiiken  by  the  king  of  his  tenaaii 
in  cnpite  should  be  sett  let  I  by  parliament.(.r)  Rut  they  were  never  eomulotelj 
ascertained  and  adjusted  till  the  statute  Westm.  1,  3  Kdw.  I.  e.  36,  whii-n  nxcd 
ihe  ai<ls  of  inferior  lords  at  twenty  shillings,  or  the  supposed  twentieth  part  of 
the  annual  value  of  every  knight's  fee,  tor  making  the  eldest  son  a  knight,  or 
marrying  the  eldest  daughter:  and  the  same  was  done  with  regard  to  the  kinr'i 
tenants  in  cnpitr  by  statute  li.'*  Edw.  111.  c.  11.  The  other  aid,  for  ransom  of  ibe 
lord's  person,  being  not  in  its  natui*e  capable  of  any  certainty,  was  thonefim 
never  ascertained. 

2.  Heliet'.  lyltrii/m,  was  beftire  mentioned  as  incident  to  every  feodal  toDUiv, 
by  way  of  tine  or  ccnn  posit  ion  with  the  lonl  for  taking  up  tlie  estate,  wkiek 
was  lapsed  or  tUHen  in  by  the  death  of  the  last  tenant.  But  though  reliefs  kid 
their  oriirinal  while  feuds  were  only  life-estates,  yet  they  continued  after  feodi 
became  hereditary;  and  were  therefore  looked  u]K)n,  vcrj'  justly,  as  one  of  tbi 
greatest  grievances  of  tenure:  es])ecially  when,  at  the  first,  they  were  menhr 
arbitrary  and  at  the  will  of  the  lord;  so  that,  if  lie  pleased  to  demand  an  eso^ 
bitant  relief,  it  was  in  effect  to  disinherit  the  heir.(^)  The  fin^li^h  ill  bn^^okti 
this  conse(|uence  of  their  new-adopted  j)olicy;  and  therefore  William  the  Coa- 
<|Ueror  \ty  his  law,.:)  osnrttiinnf  the  relief,  by  directing  (in  imitation  of  ih* 
Danish  herintsj  that  a  certain  ([uantity  of  arms,  and  habiliments  of  war.  sboiU 
be  ]kM  by  tht»  rarls,  bai-ons.  nnd  vavasom-s  n»snectivc!v;  and  if  the  latter  kii 
no  anus,  they  should  pay  KHU.  William  Hufus  broke  tfirou^h  this  compo«itioB. 
an<l  airain  demanded  arbitrary  uncertain  reliefs,  as  due  by  the  feodal  b«v: 
thereby  in  effect  obliging  every  heir  to  lu'w-purchase  or  redeem  his  landti^)  fcrt 
his  brother  llenrv  I.,  bv  the  ebarti'r  befoiv  mentioned,  restored  his  father  shv. 
nii^n-t     "'and  onlained  that  the  relief  ti»  be  ]uiid  should  be  according  to  the  hv 

-■  so  established,  and  not  an  arbitniry  ri*demption.(6)  But  aftervaidi^ 
when,  by  an  ordinan<'e  in  27  lien.  II.,  called  the  assize  of  arms,  it  was  prvriM 
that  (>verv  man's  armour  slmidd  descend  to  his  heir,  for  defence  of  the  natu 
and  it  thereby  became  impracticable  to  pay  these  acknowledgments  in  armsa^ 
cording  to  the  laws  <»f  the  con«|nenu\  the  composition  was  universallv  afefpM4 
of  lOil.v.  for  evtTv  knight's  fee.  a<  we  timl  it  ever  after  ostablishe<l.(c)  6at  it  mart 
be  remembered,  tiiat  this  relief  was  only  then  payable,  if  the  heir  at  the  dcttk 
of  his  ancestor  had  attainc^d  his  full  age  of  one-and-twenty  y 


Ht  rfitn'r*  'I't  ifJ'*P'''Hi'fii.-  .•*n.if.-ri/'n  t-h'is  lit   ^w '•^-nh  rn  Hf  :  ■■    (\  'JJ.  'JT). 'J4. 

in  ,1 1'li  ,itii  III"  i/i  -...tiif-tnift'i  i,r  -fni'iini  furuui  -in  j  r'h'Vi  ii'  ;  i*    *J  Kull,  Al»r.  M4. 

tt  ith  hiir*tl'"it  in  f-fl'i  i-.tjittif  r-i/i'mmtt.     Vhh\  Miiiititiii«  i/c  i^.*'llnr'*  n**  rrdfmft 

y^H'ifn  lt"m-in»,  r.  1.  /*-n-  /r.tfn*  mn',_itrH  h*fiHmka  <l  Jj 

rniii.i.  i.'i. 

(•;  Uitl.  U. 
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iiiifr  sfiAtn  waM  a  fofHlul  hiirthon,  only  incidont  to  the  kins'n  tenants  in 
If  111  lint  to  ilut'ie  who  lu'ld  of  inferior  or  inoHiio  lonlH.     It  wan  a  ri^ht 

Ik*  kiii;r  liufi,  wliiMi  iiiiy  ot'  Win  tenuiitM  in  rapite  died  HeiwMl  of  ii  kiii^lit*H 
p»MM'iw  of  till*  hfir  (|»n)vidfd  he  won?  of  full  a^o)  one  wh(»U*  yeur'rt  pn>- 
:\iv  lands,  if  tliry  were  in  immediate  ])o.sm*HMion ;  and  Haifa  vear'n  ]>n>tit8 
itnil-  wi-re  in  n^version  ex]ie<'tant  on  an  estate  for  life.('/)  Thin  m^einn  to 
*  mon*  than  an  additi(»nai  relief,  hut  ^nmnded  ii|Hjn  thin  fiHjdal  reiiM^n  ; 

till*  ani'iciit  hiw  of  feuds,  immediately  u|Min  the  <leath  of  a  vaMsal.  the 
r  wa^  i'lititU-d  to  enter  and  take  Heisin  or  |)Ortsi«HHion  of  the  land,  hy  way 
iTtion  against  int rud rrs,  till  the  heir  a]»|H'areil  to  claim  it,  and  n^eeivo 
un*:  during  which  interx'al  the  loni  wan  entitled  to  take  the  pi»fitH;  an<l, 
the  hi'ir  elaimed  within  a  year  and  a  <lav,  it  wao  hv  the  Htriet  law  a  for- 
■ '  I    Thi-*  |tra<'tiri\  liowever,  ^i'enlH  nut  to  have  lon^  ohtaine<l  in  England, 

with  n-'xanl  to  t«'nure  under  inferior  lonls;  hut  liM  to  the  kin^'H  tenun*rt 
' .  th»*  />ntn-t  srisittit  wa«*  rxpn'ssly  dii'lare<l,  un<ler  Henry  III.  and  K«lwani 
H'ltiri:;  to  the  kint;  hy  im-mj^ative,  in  contradiHtinetion  to  other  h>nlK.(/) 
ii;  wa*^  entitled  to  enter  and  n*eeive  the  *wliole  ]»n>fttHof  the  land,  r«|*7 
ry  wa«  sued  ;  whieii  suit  hein^r  commonly  maile  within  a  year  and  ^ 
s\  after  the  death  of  the  tenant,  in  pursuanee  of  the  ntriet  fe<Mial  rule. 
t\'  tiie  kiiii;  iimmI  to  take  as  an  a  venire  the  firft-fruiU^  that  ih  to  say.  one 
:in»tit-«,  of  the  iand.^'/i  And  tliis  alterwanis  pive  a  handle  to  the  po|N*M, 
iiimed  to  hi'  feodal  lords  of  the  ehureh,  to  claim  in  like  manner,  from 
ier::ynian  in  Kn^laiid,  the  tirht  year'n  protitH  of  hiH  bonetiee,  hy  way  of 
r.  i»r  lir?«t -fruits. 

ie>e  payments  were  oidy  due  if  the  heir  was  of  full  a;^e ;  hut  if  he  wan 
he  a;;e  of  twenty -one.  hein<;  a  nnile.  or  ftutrti'en,  heiiii^  a  female. (A)  the 
i^  entitled  to  the  irif/'i/>7i//>  of  the  heir,  and  was  called  the  ;^uardian  in 
V.  This  wardship  <'oii>i*<ti.Nl  in  haviii;;  the  custiMlv  of  the  ImhIv  and 
f  !*iieh  heir,  witliout  any  account  of  the  pmtits,  till  the  a^e  of  twenty- 

nialf^.  and  ^i\tet•n  in  fi-niaie*<.  K(»r  tiie  law  su]tposed  the  heir-nndc 
t«»  |H  rl«irMi  kiiii:ljt-MT\  *ne  till  tWeiitv-oiie;  hut  as  lor  the  feuntle,  hhe  was 
■1  <:i]i:iMe  at  fourteen  to  uiarrv.  and  tiien  herhushand  mi^ht  )M>rform  the 
Tin-  liM'-l  then-tore  had  no  wardship,  if  at  the  death  of  the  an<vstor  the 
il»-  w:;-  i»|  the  lull  aixe  tif  I  went  v-one.  or  the  heir-female  of  tourt«M>n  ;  vet, 
wa**  tl.' h  uiid«'r  fourteen,  and  the  li»rd  once  had  her  in  wanl.  he  mii^ht 
•T  "•••  till  •sixteen,  hy  virtue  of  the  >tatute  of  Westni.  1.  o  Kdw.  I.  c.  '-J'J, 
»  adiliTi-iiial  v-'ar-*  hejn:;  iriven  hv  the  h*Lci>lature  for  no  other  reas«>n  hut 

fit  hi-iii'tit  l!ie  lord    *  '•* 

war  l-liip,  ^o  f;ir  :i>  it   nlate<l  to  lau'l.  thou&;h  it  was  not.  nor  couhl  be, 

tip-  l;iw  ot  leud-*.  >o  joiiij  a>  ihev  were  arhilnirv,  temiM»rarv,  or  lor  life 

*  •   ■   l.tt.  If  M.mii.lf  |»n>nig.  I'X 

•  h  .     •:. '  ji.  *.  i.i!t.  ii.a. 

''I.'    M.il-  .     !■.     KMw.lI.    n.  M.  I.itl.}  litl. 


•rditij  *■•  liHii ' 'ik*'.    '2  iii-i.  *Jo|. ,  it  \^  iint  i|uiii»  e«irT«'i't  to  say  tlmt  tin*  li>nl  mi^iht 
r  t  .  ■    T  /  t- •:  tw.i  ;i<M[ti<>ii.il  \*'iiT^'.   he  hud  the  laiiil  liy  the  statute.  Imt  tln»  ^lar- 

•  u  i>  .i:   .III  eii.i.      Tie'  di^iiui'Tioii  w.to  not   ni4*re!y  a  verl>al  niie :  for,  heiii;;  no 
:ij.ir<t.  ill.  ii«-  u.i-  If*'   ii  il>!«<  lo  the  ariiitii-  in  re^^peet  i>t*  the  luniU  \vhi«*h.  m*  piar- 

111'.-:  It.v"  :iu*A'ji-l.  F'lr  t-xiiMHiie.  tli«*  w  id<»w  i»l  the  la-l  tenant  ei»uld  not 
-  wr  •  •■!  •!  >\\*v  .t_M:ii-r  hiiii.  Oil  tlif  <i:li»'r  Ii.ind.  In*  hinl  not  idl  the  ettalilii^htHl 
f  .k  t'M  II  i  111  .1/1. n-T  til"  li<-ir  :  uipl  tie  n'tori*.  if  h«»  ten«|en»«l  her  :t  ni.tiri.ii:<t 
ti..-   M\.i  \.  .f  .iiel  ^lif  i>iiiir.ii  te«l  a  in.iriiaL'*'  eUe;vheii«,  there  lay  n«i  fni tfittiro 

•  lu--  •  !    :*.•■  ';ji;i:.ij''  .tj.iifi-t   her. 

i'  \ .   i  '  ■   t"  n.-ilx"  .iM-»ih«-r  i{ualitieatii>n  of  i1h»  text  ;  fi>r  tht»  »t.itute  tlid  n"t 

•h  Ii*  t  !■  -III!-  W.I-  III  II  led.  thotljh  Ulldef  ftiurt»*i'||.  til**  two  yiMP*  U'lUi!  jrivt-n 
•r<l  •••'•  ii*.>-t\  ii"t  >••  iiiinli  t'tr  hi-  hi'iiefit  as  that  during  that  tini«*  he  nn>!ht  tiiitl 
I  .1  ».«..|.r  liii-h.in«l;  .tini  ihiTefore  if  he  niarrie«l  her  within  the  two  year*  he 
«f<  '-.  !••  T  t'..-  l.iiel.  'J  IiMt.  l!o.',.  On  tlif  othi*r  haml.  the  ea|Mihilir\  **\'  in.trriH>:e 
•••  li  .Old  tie-  I  «  it'iriMJin'"'*  of  till*  st-rviee  hy  the  hu'«lund.  wer»-  IJ«»t  llie  •lilt* 
•"■r  l;'i,  f  uj  iii-  \\.ir'l-}ii|i  t«»  tliat  airi-.  he.«an«e  liy  hiw  !<hi*  fui^ht  niiM\  at  twohi': 
f.i  h.el  -■•  -I"!!-',  (ilel  h«  r  itll-hiiihi  wt-n*  iilih-  t<»  juTforni  the  serviet>.  -till,  thi*  lord 
,ji\<   th*-  M-inl-hiji  I'f  tlie  land  till  h«  r  age  of  f«iurt«'en.     Co.  Lift.  TV'. — (*oi.i.iiiim;k. 

4U 


67  OF  THE  RIGnTS  [Balj 

only;  yot,  when  thoy  became  hereditjiry,  and  did  consequently  ofton  JwJtW 
upon  ililiints,  who  hy  reason  of  tlieir  age  could  neither  pertorni  iior  stiimiateli 
the  herviiTS  of  the  feud,  does  not  seem  U|>on  feodal  principles  tohaveKii» 
reasonaltlo.     For  the  wanlship  of  the  lantl,  or  custody  of  tiic  feud,  waiiKtiiMi 

*rm  ^^y  ^^'^*  ^*'''*^'  *^"*  **^  might  out  of  the  prnfits  thereof  provide  a  fit  pena 
J  *to  supply  the  infant's  services,  till  he  should  ho  of  age  toperfbnatta 
himself.*  And  if  we  consider  the  feud  in  its  original  import,  a8a8ti]ien>i,k 
or  reward  tor  actual  ser\'ice,  it  could  not  be  thought  hard  that  the  Ion!  thm 
withh(dd  the  sti])end,  so  long  as  the  semco  was  suspended.  Thoo^  roMl^ 
cdly  to  our  English  ancestors,  where  such  a  stinendiarj*  donation  wvaMi 
supposition  or  tigment,  it  carried  abundance  of  hardship;  and  acwniinj:!^ I 
was  relieved  b}-  the  charter  of  Ifenry  I.  before  mentionca»  which  tooktbii» 
to<ly  from  the  lord,  and  onlained  tliat  the  custody,  both  of  the  land  and  At 
children,  should  belong  to  the  widow  or  next  of  kin.  But  this  noble  iiniiBif 
di<l  not  continue  many  yeai's. 

The  wardship  of  the  body  was  a  consequence  of  the  wardship  of  the  hii; 
for  he  who  enjoyed  the  infant's  estate  was  the  properest  pewon  to  tMt 
and  maintain  him  in  his  infancy;  and  also,  in  a  political  view, the  lord «i 
most  concerned  to  give  his  tenant  suitable  education,  in  order  to  qualiftrfcil 
the  better  to  perform  those  serx'ices  which  in  his  maturity  he  was  bond  II 
render. 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or  the  heir-fcnafcll 
that  of  sixteen,  they  might  sue  out  their  livery-  or  ousterlemain ;{k)  thati^fc 
delivery  of  their  lands  out  of  their  guardian's  hands.  For  this  they  «• 
obligocl  to  pay  a  fine,  namely,  half  a  year's  pi'ofit  of  the  land;  though  thaiM 
expressly  contrary  to  magna  carta.fjt)  However,  in  consideration  of  theirtafc 
having  been  so  long  in  ward,  they  were  excused  all  reliefs,  and  the  top 
tenants  also  all  ju'imer  seisins.(7;i)  In  order  to  ascertain  the  profit  thatiij 
to  the  crown  by  these  first-fruits  of  tenure,  and  to  gnint  the  heir  his  liveiy^ 
itinerant  justices,  or  justices  in  eyre,  had  it  fonnerly  in  chai^  tomakenw* 
tion  concerning  them  by  a  jury  of  the  county,(/i)  commonly  called  an  wf** 
post  morti'm;  which  was  instituted  to  inquire  (at  the  death  of  MJ  ■■ ' 
*4M)"I  fortune)  the  value  of  his  estate,  the  tenurt*  by  which  it  wa8*hiW*i|J 
-I  who  and  of  what  age  his  heir  was ;  thereby  to  ascertain  the  WW** 
value  of  the  primer  seisin,  or  the  wardship  and  livery  accruing  to  the 
thereupon.  A  manner  of  j)roceeding  that  came  in  process  of  time  to  1» 
abused,  and  at  length  an  intolerabfe  grievance;  it  being  one  of  the " 
accusations  against  Empson  and  Dudley,  the  wicked  engines  of  Heniy 
by  colour  of  false  inquisitions  they  compelled  many  ]>er8onB  to  MW  oitBJ 
from  the  i-i-own,  who  by  no  means  were  tenants  thcremito.(o)  And»litf**g 
a  court  of  wards  and  liveries  was  cn.»cted,Q>)  for  conducting  the  IMM  m^J* 
in  a  iiiori'  solemn  and  legal  manner.  .  ^ 

WIk'U  the  lii'lr  thus  came  of  full  age,  provided  he  held  a  knight'i te^'J 
under  tlu^  crown,  he  was  to  receive  the  oitler  of  knighthood,  andwM^^^S 
ble  to  take  it  upon  him  or  else  pay  a  fine  to  the  king.  For  in  tlio*hei«* 
times,  no  person  was  qualified  for  deeds  of  arms  and  chivalry,  whoh*''** 
ccivrd  this  oiiU*r,  which  was  conferred  with  much  preparation  and  **]^^ 
We  ma}'  plainly  <liscover  the  footsteps  of  a  similar  custom  in  what  WW 

i^H'.i.  Litt.  77.  ^n)  Hornlrn,  mfc  JNb £ 

I'i '.•IIiMi.  in.r.rU  (•<  4  lB«t.  19R. 

(-iCn.  Lift.  77.  l^tS^Ut.  32IleB.Tn].&41 


•  If  nn  ln'ir.  l^'in;!  in  w:ir<l,  wnf»  created  n  knight,  hw  person  therehjbwa»*jj* 
wanl,  tlu'  snviTfipi  of  chivalry  having;  adjudged  him  able  to  do  knight'a  aeitiee: •■'■ 
WHS  not  fri'Oil  nf  tin'  valu«»  of  liis  iimrria«ie.  which  was  previously  vested  in  hb low-  ]* 
case  wai»  clitfcvnt  with  n-*p<'ct  to  a  party  who.  thoufsh  under  age  when  h»win^ 
kni;rht,  wa*  not  thi-n  in  war<l:  for  instance,  if  nn  hoir^ippnrent  wai  B**^  "PjC 
within  a^c.  dnrin;:  tlio  liff  of  his  ancostor.  upon  th«»  death  of  that  anosftor  ■■^■'J 
person  ncr  lands  wouM  he  in  ward  :  for,  the  titio  of  wardship  not  harfaig 
a  case  did  not  come  within  the  provision  of  the  third  chapter  of  ~" 
Inst.  11,  1*2.  »*^ir  Ihvw  Drurj-'s  case,  0  Rop.  74,  75.— CniTTV. 
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'  the  Gormann,  who,  in  order  to  qumlifV  their  young  men  to  beftr  armB« 
1  them  in  a  full  oMiembly  with  a  shield  and  lance;  which  ceremony,  ati 
&eriy  hinte<l,(g)  is  supposed  to  have  been  the  original  of  the  feodai 
ol(r)  This  prero;[^tivo,  of  compellinK  the  king's  vassals'  to  bo 
» ur  to  pay  a  tine,  was  expressly  recognised  in  pariiament  by  the  statute 
>«!,  1  £dw.  II.;  was  exerted  as  an  expedient  for  raising  money  by 
our  best  princes,  particularly  by  Edward  VI.  and  queen  Blixabeth ;  but 
the  occasion  of  heavy  murmurs  when  exerted  by  Charios  I. :  among 
%ny  misfortunes  it  wus,  that  neither  himself  nor  his  people  aeemed  able 
:uish  between  the  arbitrary  stretch  and  the  legal  exertion  of  preroga- 
»wever,  among  the  other  concessions  made  by  *that  unhappy  r^^Q 
foro  the  fatal  recourse  to  arms,  he  agreed  to  divest  himseli  or  ^  ' 
tibted  power  of  the  crown,  and  it  was  accordingly  abolished  by  statute 
e.  20. 

before  they  came  of  age,  there  was  still  another  piece  of  authority, 
»  guardian  was  at  liberty  to  exorcise  over  his  infant  wards;  I  mean 

of  marriaije^  {maritagium^  as  contradistinguished  fh>m  wkatrimon^f^) 
its  feodal  sense  signities  the  power  which  the  lord  or  guardian  in 
lad  of  disposing  of  his  infant  ward  in  matrimony.  For,  while  the 
a  in  ward,  the  guardian  had  the  power  of  tendering  him  or  her  a 
natch,  without  dtJffMiragement  or  inequality ;  which  if  the  infiints  refused, 
Mted  the  value  of  the  marriage,  valorem  maritagn^  to  their  guardian  ;(s) 
>  much  as  a  jury  would  assess,  or  any  one  would  hcma  fide  give  to  the 
for  such  an  ulliaiiee;(0  and,  if  the  infants  married  themselves  witliout 
dtan's  consent,  they  forfeited  double  the  value,  dupitcem  valorem  mari- 

This  seems  to  have  been  one  of  the  greatest  hardships  of  our  ancient 

There  were  indeed  substantial  reasons  why  the  lord  should  have  the 
and  control  of  the  ward's  marriage,  especially  of  his  female  ward ;  bo- 
their  tender  years,  and  the  danger  of  such  female  ward*s  intermanying 
loni'8  enemy  ;<rr)  but  no  tolerable  pretence  could  be  assigned  why  the 
iM  have  the  ifiiU  or  value  of  the  marriage.  Nor  indeed  is  this  claim  of 
ftiodal  oHginul :  the  most  probable  account  of  it  seeming  to  bo  this: 
the  cuHtoin  of  Xorinaiidy  the  lord's  consent  was  necessary  to  tlie  mar- 

his  fmuile  wanls;u')  which  was  introduced  into  England,  together 
I  rest  oi  the  Norman  doctrine  of  feuds:  and  it  is  likely  that  the  lords 
ook  money  for  such  their  consent,  since,  in  the  often-cited  charter  of 
16  First,  he  eng:iges  fur  the  future  to  take  nothing  for  hU  consent ; 
■0  he  promises  in  general  to  give,  provided  such  female  ward  were  not 
I  to  his  enemy.  But  this,  among  other  beneficial  parts  of  that  r^\ 
being  disreganled,  and  guardians  still  continuing  to  dispose  of  ^ 
rds  in  a  very  arbitrary'  unequal  manner,  it  was  pn>vided  by  king  John's 
irtcr  that  heirs  should  bo  married  without  disparagement,  the  next  of 
Dg  pn*viouH  notice  of  the  contract;!^)  or,  as  it  was  expressed  in  the 
igtit  of  tliat  charter,  ita  nutritetUur  ne  dif para '/»*:*( ur^  et  per  consilium  pro- 
a  de  consiinguiniiate  sua.{^z)  But  these  provi>i.)ns  in  behalf  of  the  rol»- 
"e  omitted  in  the  charter  of  Henr}'  III.;  whorein(a)  the  clause  stands 
hus,  ^''haredts  maritentur  absque  diiqHiragatione :*'  meaning  certainly,  by 

^401  (•)Ult.i1lO. 

rt.'i«  fW  pr*nr%fmm  aU-mU*  rti  p>tbT,  rti  <•)  Htm'I.  M,  C.  ST,  |4L 

fmmtmtm  jnwt^fm  on— wl.    Hmc  apmd  (••  Ur.  Oiwl.  M. 


prtmmM  jmrfmLf  h"miu  :  ttntt  Aim*  «#AMau  pan  <V)  Vmp.  K  nlit. 

9  rnfm*d,tm.     iM  Mar.  <;rrm.  caji.  IS.  (•>  Ciqi.  3,  Ib4d. 

rLc.  A.   Vm  Utt  «JL 


ot  find  tliAt  thi4  pn^rogativo  was  confined  to  the  king's  tenants:  lord  Coke 
oake  that  dUtiiiotitui  in  his  commentary  on  tho  stat.  c/<r  wnliL  2  Inst.  5U3.  Vor 
vi^  of  the  eomiiii^ioiiors  limited  to  the  kins's  tenants  in  the  commissiona 
Eilw .  VI.  snd  .|ti«Hn  tUiiabeth :  which  see  in  15  Rym.  Feed.  124  and  4U3.  8ee 
c.  SiK  2  RuBhw.  7i(:  and  hook  i.  p.  4<>4. — CniisriAJV. 
k,  aflu*r  a  suitshlo  m«it<?h  had  been  tendered  by  the  lord ;  but  feoude  hain 
!t  to  the  dnpUx  ra/'^r  miritiMgii.    Co.  Litt.  H2,  b.--CuBISTU3C, 
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hcrrr/Ir.^,  lu'irs  fi'inalo,  as  there  arc  no  traces  before  this  to  he  fmiii'l  if  il* 
lord's  c-laimin*^  the  inarria^e(6)  of  heirs-male;  aii<l  as  (ilar.villo:*-)  rsj-r«*lT 
eoniiiies  it  to  heirs-ft>niale.  Hut  the  kin^  and  his  ^reat  l(»nls  thi-iiiTinmii 
took  a  haiirjle  (from  the  amhi<ruity  of  thiM  expression)  to  claim  tluiii  ImL 
sice  Hf't  mn.'<ct(lus  iiicf'  fu'mina,  txif'  Jiracton  more  than  once  exiiressw  ii:'f  ai 
also,  as  nothin«r  }>iit  dis|uirairenKMit  was  n»strained  hy  ma tj tut  carta Ahvyiliii 
themselves  at  lihi*rty  to  make  all  other  advantages  that  they  couM.  • .  Aid 
afterwards  this  ritrht,  of  selling  the  ward  in  marriage,  or  els«e  rwrivitj ifce 
price  or  value  of  it,  wa**  exiniissly  declared  by  the  statute  of  Merton;. /■  wikii* 
IS  the  first  direct  meniit^n  of  it  that  1  have  met  with,  in  our  owu  ur  any  t:i!Kr 
law^.' 

f).  Another  attendant  or  consequence  of  tenure  by  kni;^ht-8orviceira*ibtrf 
fines  due  to  the  lord  for  every  fdirnnfton,  whenever  the  tenant  had  occi^n-a  li 
make  over  his  lan<I  to  another.  This  depende<l  on  the  nature  of  the  K-titialn* 
nection ;  it  not  hcing  reasonable  or  allowed,  as  we  have  lietore  titn-n,  ibaii 
feudatory  should  transfer  liis  lord's  i;ift  to  another,  and  substitute  a  DrwuuA 
to  do  the  service  in  his  own  stead,  without  the  consent  of  the  lord:  and,iMw 
^-., -.     feo*tlal  obliiration  was  considere<l  as  n»ciprf»cal,  the  lonl  alsuwuMm 

■"-'  alienate  his  sc'i«£nory  without  the  consent  of  his  tenant,  whii'li  i^vxM 
of  his  was  called  an  attornment.  This  restraint  upon  the  lonls  sfMin  worv i*w; 
that  upon  the  tenants  continue<i  lon«^er.  Kor  when  every  thin*; cairn*  in |»pj<* 
of  time  to  be  bou^^ht  an<i  soM,  the  lords  would  not  ^rant  a  ilwiiw  l<»  ifc« 
tenant  to  aliene,  without  a  tine  beini^  ]>aid ;  ap]>rehcndint;  that,  it'itwacnw* 
able  for  the  heir  to  pay  a  tine  or  relief  (»n  the  renovation  <»f  his  |»atcmnit*ttit 
it  was  much  more  reasonable  that  a  strani^M*  sliould  make  the  same  at-kru'ii^t 
ment  on  his  admission  to  a  newly-purchased  leud.  With  us  in  En;rlan'l. tb« 
lines  seem  oiily  to  have  been  exacte<l  fri»m  the  kinju:'s  tenant.^  in  oifi'f.^ 
were  never  able  to  aliene  without  a  license:  but  as  to  common  jH'iv»iiS. liff 
were  at  liberty  l>y  wa(jna  ctirt<i{tj)^^  and  the  statute  of  quia  emptorafu  i^ 


(*•  Tin?  wnnN  m-irHnrf  nini  ntarit'itpHW  •com  rx  ri  Urmtiti 
to  (l«-lliit>'  th''  pn'viilini;  nf  .i  ^r/«V.-nr/. 
««)  L.  •«.  r.  «•  KiKl  1-J,  Hiiil  /. '.«.  c.  4. 


(•)  Wriirlit,  I«7. 
</  ;:>  Hm.  lil.cGw 

r*i  IH  Mw.  I.e.  1. 


•  Wliat  fruitful  sources  of  revenue  these  wardships  and  iniirriii;;e!t  of  the  irtianxn* 
held  lands  hy  knight's  service,  weni  to  the  erowii.  will  Hppoar  fmin  tin*  t»o  Jwl**^ 
instanrcs.  cr)ileeted  anion^  otlier<  hy  lonl  LyUleion.  lli>t.  Hen.  II.  i  vol.  I".'''-  "^ 
earl  of  Linenln  ^ave  Henry  ili«i  Tliii-^l  .'JOilo  uiarks  to  have  the  niaiTiaa** i»f  lii'^I**™* 
Clare,  for  tin-  iMiiefit  ni'  Matilda  hi^s  eldest  dau;.dit«T;  and  Simon  de  Moniftv*!  ^"^Z 
Bame  kin;i  lO.(MM)  marks  to  have  the  eustody  of  the  lands  an«l  lieir  of  (lilliwldf  Tib* 
vilh',  with  tlie  heir's  marriage, — a  sum  equivali'iit  to  u  hundred  thousjiDd  j^uh^*^!'^ 
sent.''  In  tlii<  ease  the  estate  must  have  hi^en  larpe,  the  minor  voun«. andlh'"!*J 
lionoiiraMe.  For.  as  Mr.  llar;:rave  informs  u*«,  who  has  well  de:«i  ril>otl  thi*  '»*j** 
guardiaii^liip.  "tin*  ^ruardiau  in  eliivalry  wa**  not  n<'eountable  lor  the  ]in>6wail*y"* 
infant's  lands  durin.L'  tin.'  wardship,  lait  received  them  for  his  own  private einotaj* 
suhje<'t  only  to  the  hare  maintenanee  of  th«»  infant.  And  this  puapdian.*hi|>.JJJ 
deemed  more  an  intert'>t  f«)r  the  ]^rofit  of  the  ;;uar<Iian  than  a  trust  for  th*"  l****** 
the  ward,  was  salalile  and  transferahle.  like  the  or«linar>'  suhjeci*  of  i>roi'^'  ** * 
best  bidder,  and.  if  not  dispr^ed  of.  wii"*  transmis^ihle  to  the  lonl'»  |iorsmial  t^*** 
tives.  Tlius  the  eusto<ly  of  the  infant's  person.  ju«  well  as  t he  care  of  bt« tf>*^ *!j_ 
devolve  U])on  the  most  ]ierfeet  straujrer  to  the  infant.— one  prompted  b>' evety |*?fS 
motive  to  ahu«*e  the  <h'li<'ate  and  important  trust  of  education,  without  anVtiw<'"jT| 
or  re;:ar'l  to  roMnt«'ra<'t  th«»  t  ftnpt  at  ions  of  in  tt  Test,  «>r  any  sullicient  authority  to  ^^J 
him  trom  yii'Min-:  to  tlnir  infhienee."  Co.  Litt.  SS.  n.  11.  Ufie  cannot  T***  *^!!^ 
out  a'-t'Mji-liment  that  >ufh  slirmld  continue  to  ho  the  condition  of  the  coobW™ 
year  l«*ir)n.  wliieli.  fn»m  tin'  extermination  of  thfse  feuflal  oppresi*ion*,  o>P*  • 
re>rard«*d  a<  a  mtMnnrahh.  wx  in  the  liistory  of  our  law  antl  liberty.— ^Utisn**-  .    ^y 

**()nr  autlmr  ha**  th»»  hi.L'h  authority  of  h>rd  C<»ke  in  sup)iort  of  hi*  opinion  tw* 
rijrht  of  t)ie  t^'nants  of  cnmmnn  persons  to  aliene  their  hmd*<  without  >  licrtwP**'^ 
ni*:ed  hy  nvi.jtvi  cirf-i.  1  In-^t.  4.'i,  n.  *J  Inst.  tl'».  501.  This  rpcopiitioOi  l»*y?v 
not  distin«'ily  expre^-ed  in  the  charter,  and  the  eonstruetion  of  lord  Coke  ■wl".*'J 
htone  has  been  repudiated,  as  a  foreed  one  in  itself,  ami  as  l>oing  inccmrtrtrtl  ^^J 
rea-sonahh'  inti*rj>reiatii»n  of  tlie  statute*  of  (f>t'ta  nuptnrfM.  Dalrrmple'f  B**'  I^ 
prop.  SO.  Bacon's  L.  of  Kng.  171.  Wright's  I^iw  of  Ten.  158.  *SalliTMi*i  Ud.^" 
CaiTTV. 
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)  to  alienc  the  wliolo  of  their  cBtato,  to  be  holdcu  of  the  same  lord  as  they 
i\ve»  held  it  of  before.  But  tlie  king*8  tenants  in  capite^  not  being  incladed 
the  general  wordtf  of  tlieiw  HtatuteH,  eoold  not  aliene  without  a  license ; 
they  did,  it  was  in  ancient  HtrietneM  an  absolute  forfeiture  of  the  landed) 
I  loine  liave  imagined  otherwise.  But  this  severity  was  mitigated  by  the 
)  1  £dw.  III.  c.  1:2,  which  ordained  that  in  such  case  the  lanib  should  not 
ttited,  but  a  reasonable  tine  be  paid  to  the  king.  Upon  which  statute  it 
rttled,  that  one-third  of  the  yearly  value  should  be  paid  for  a  license  of 
lion ;  but  if  the  tenant  presumed  to  aliene  without  a  lioonse,  a  full  year's 
ihould  be  paid.(A-)" 

he  lust  conHo<|uence  of  tenure  in  chivalry  was  escheat;  which  is  the  de- 
ation  of  the  tenure,  or  dissolution  of  the  mutual  bond  between  the  lord 
lant  from  the  extinction  of  the  blood  of  the  latter  hy  either  natural  or  civil 
:  if  he  died  without  heirs  of  his  blood,  or  if  his  blood  was  corrupted  and 
by  commission  of  treason  or  felony ,"  whereby  every  inheritable  quality 

•  in  not  (|uite  com^'tly  iitated.  The  chapter  of  magna  carta  wm  made  in  reHtraint  of 
re  which  tenAntii  liad  got  into  of  alienrng  a  part  or  whole  of  their  fees  to  Md  ^ 
a;  and  it  «nsct«  that  for  the  future  no  man  ■hall  aliene  more  of  his  lami  than 
the  rwidue  of  the  ner^'icen  due  to  the  lonl  for  the  whole  fee  mav  be  wflloiently 
d.    The  coiMtruotion  of  this  wm  (ffee  Sir  }i.  Wright,  p.  16i|  that  the  part 

to  be  alienetl  was  to  l)e  hohlen  of  the  alienor  and  not  of  the  lora :  indeed,  upon 
irtnotpleiiy  the  iiervic«*ii  of  the  feoffee  naturally  rwulted  to  hi«  feoffor :  the  tenure 
lim.  and  there  were  good  feudal  reasons  for  not  violating  thoiie  principle* :  so 

the  part  aliene<l  wan  held  of  the  alienor,  no  new  tenant  wan  obtruded  on  the 
Eld  a»  the  lord's  Sfignory  was  originally  reserved  over  the  whole  land,  he  miaht 
trein  over  tlie  wholo,  or  in  any  part,  though  aliened,  for  the  whole  undiviSed 
.  While  the  feudal  syiitem  was  more  strictly  regarded  with  reference  to  its 
dbjecU.  tluw4)  advantagi*!!  counterbalanced  the  diiuMlTantages  in  nwpect  of  pecti- 
aits,  which  flowe<l  from  the  practice  of  subinfeudation,  but  which  in  tlieir  turn,  as 
:4*tn  grew  more  lax,  prevaiUHi.  and  gave  occasion  to  the  statute  of  Twia  empdm. 
icT  of  this  i«tatute  woj*  contrary  to  that  of  the  chapter  of  mtfp%a  raria  al>ove  cited: 
rnind  i«co  /xurf.  r>.  91)  that  the  proc*eM  of  alienation  with  tlie  tenure  m«erved  to 
nor  v«'r>'  ncnMihly  diniinii«he<l  the  value  of  the  lord's  esclieat.  marriage.  an<i  ward- 
«N«atiM«  they  o|MTiit«Ml  iN^noticially  to  him  only  on  the  (>ortion  of  land  resorved, 
.  on  tliat  grantc<l  out,  while  the  alienor  derived  all  those  fWiits  as  they  arose  from 
lion  »(>grsnt4Hl  out.  It  wus  then  thought  bv  the  lords  better  to  submit  to  the 
nirfif^  iif  nt'w  tenants  b«'ing  obtruded  on  them  without  their  connent,  which 
wn  to  b<»  imaginary  only,  than,  for  the  sake  of  retaining  a  nominal  tenant,  to  lose 
atsntial  fniitH  «»f  the  tcnun*.  It  was  now  too  late  to  revtrain  alienatiim  entirely ; 
Brrfort*  the  only  c^oursM*  which  remained  was  that  adopt^Kl. — to  |»ermit  it  in  whole 
tft,  with  a  reiM»rvation  only  of  the  tenure  to  the  next  immediate  lord  (2  Inst.  501) 
■uae  services  and  customs  by  which  it  had  been  before  held  by  the  alienor. 

nwpect  to  the  qtKittifm  of  forfeiture,  it  is  curious  that  lord  Coke  should  be  cited 
itly  in  su(»|M>rt  of  the  opinion  tliat  alienation  by  the  tenants  m  capiu  withoat 
involved  a  forfeiture :  for  at  2  Inst.  CO,  stating  both  opinions,  he  declares  hta  own 
1  the  negative ;  and,  vla  Sir  K.  Wright  thinks,  (p.  154,)  erroneously.  This  gives  me 
n  tossy  tliat  it  it  of  the  utnimt  importance,  in  discussing  any  point  relating  to 
dsl  system.  t<»  d«<temiine  the  tim€  which  is  spoken  of:  thus,  according  to  feudal 
!<«.  and  u-kkU  thotte  prinei|>l«*s  were  strict/jf  maintained,  alienation  without  license 
ave  involv«Hl  forfeiture :  for  the  tenant  of  course  could  not  have  com|»elled  the 

receive  the  homage  and  fealty  of  a  new  tenant,  and  bv  his  own  a(*t  he  had 
eed  hi^  own  holding.  But  it  is  obvious  that  there  was  aiwavs  a  struggle  in  the 
lag  «pirit  of  the  age  to  Unvm^u  the  bonds  of  fewlal  tenure ;  ani  it  may  not  be  pea* 
>  ftx  the  p«Tio<l  at  which  the  nraetirc  of  alienation  became  too  strong  for  the  law, 
ing  fir<t  winkcil  at,  was  finally  legaliied. 

V  the  ststiAt4i  1  Elit.  c.  12,  tlie'  fines  in  both  oases  wore  to  be  paid  by  the  alienee.^- 
mh. 

the  statute  of  54  Geo.  III.  c.  145,  it  b  enacted  that  no  attainder  for  felony, 
the  paMins  of  the  a<t.)  except  in  cases  of  high  treason,  petit  treason,  or  murder, 
ilend  to  the  disinheriting  of  any  heir,  or  to  the  prmudice  of  the  right  or  title  of 
m  petvon  than  the  offender,  during  his  natural  life  only ;  and  that  it  shall  be 
to  the  person  to  whom  the  right  or  interest  of  or  in  any  lands,  tenements,  or  her^ 
Ms,  after  the  death  of  such  offender,  would  have  appertained  if  no  such  sftsinder 
la,  to  enter  into  the  »ame. — Cmittt. 
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^-o-i  was  entirely  blotted  out  *and  abolishod.  In  Piich  caRW  the  lisdi 
J  escheated,  <»V  fell  hack  to  the  lord  of  the  fec;(/)  tliat  ih,  the  ti'nurv  wh 
determined  by  breaeh  of  the  original  condition  expressed  or  impli(nl  in  tk« 
feodal  donation.  In  the  one  cane,  there  were  no  heirs  subsistinf:  of  the  l-lood 
of  the  first  feudatory  or  purchaser,  to  which  heirs  alono  the  grant  of  theftii 
extended;  in  the  other,  the  tenant,  by  perpetrating  an  atrocious  crime. shflnj 
that  he  was  no  longer  to  be  trusted  as  a  vassal,  having  forgotten  }ii»dQtT»i 
subject ;  and  therefore  forfeited  his  feud,  whicli  he  held  under  the  impliiHl  r* 
dition  that  he  should  not  be  a  traitor  or  a  felon.  The  consequence  of  whirbii 
both  cases  was,  that  the  gill,  being  determined,  resulted  back  to  the  lord  wU 
gave  it.(m) 
I  These  were  the  principal  qualities,  fruiti?,  and  conseqnenees  of  tennrely 
knight-service:  a  tenure  by  which  the  greatest  part  of  the  lands  in  thii«  kisf 
dom  were  holden,  and  that  principally  of  the  king  in  capite,  till  thcmiddlfv 
the  last  century;  and  which  was  created,  as  Sir  ^  ward  Coke  expre^hrt* 
tities,(«)  for  a  military  pur])osc,  viz.,  for  defence  of  the  realm  by  the  Kin*:'? on 

1)rincipal  subjects,  which  was  judged  to  be  much  better  than  to  t^L<tlokil^ 
ings  or  foreigners.  The  description  hero  given  is  that  of  a  knight's  smict 
proper,  which  was  to  attend  the  king  in  his  wars.  There  were  alw  some otkr 
species  of  knight's  service,  so  called,  though  improperly,  because  the  perrieeff 
render  was  of  a  free  and  honounible  nature,  and  equally  uncertain  » to  tk 
time  of  rendering  as  tliat  of  knight's  service  proper,  and  because  ther  i« 
attended  with  simihir  fruits  and  consequences.  Such  was  the  tenure  byfoi 
Serjeant y,^*  per  nuvjunm  scrvltium,  whereby  the  tenant  was  bound,  in<»tead  of  Eff- 
ing the  king  generally  in  his  wai-s,  to  do  some  special  honoraiy  serviee  lotk 
king  in  person;"  as  to  carry  his  banner,  his  sword,  or  the  like ;  or  to  be  Ml 
butler,  champion,  or  other  officer,  at  his  coronation/ o)  It  was  in  mostolte 
respects  like  knight-service ;(j))  only  he  was  not  bound  to  pay  iW-iJ)* 
^.•j,  esciiage,(r)  *aiid,  when  tenant  by  knight-service  paid  five  ponnd*k* 
'  -•  relief  on  every  knight's  fee,  tenant  bv  grand  serjeanty  paid  one  yart 
value  of  his  huul.  were  it  much  or  little.(i<)  tenure  by  cornaae^  which  «•• 
wind  a  horn  when  the  Scots  or  other  enemies  entered  the  land,  in  order  to    " 

(I)  Co.  uxt.  in.  ^',  ibkL  { ISA. 

(••)  y,  u>l.  I.  .i,  t.  86.  (f )  2  Intt.  233. 

(•.-Jlii-t.  1\»-J.  (n  Lftt.  i  l.**. 

(•;  Lit t .  is  l.'i:i.  (•}  1  bid.  i  154. 

"  Mr.  llarpravo  ^not^*  1  to  Co.  Litt.  lOS,  a.)  olwerves  that  the  tenure  by  pind  ■'V'^ 
still  continues,  though  it  is  so  ro;rulute<l  by  the  12th  of  Car.  II.  c.  24MtobeBi»* 
elfeot  fi-oo  and  coiniiion  socage,  except  »o  far  as  ropards  the  merely  honofnyif** 
prand  sorjeanty.  Th«'so  are  y>reson'od.  with  a  cautious  exception,  not  only  w  ■* 
burtlicnsomc  ))roj»f'rti«^s  which  really  were  j)reviou8ly  incident  to  that  fpMieioftii^ 
hut  aNo  of  sr>in«»  to  wliirli  it  n<»vor  was  Huhject:  th«  drawer  of  the  act  not  •p|*'"'jj 
have  ro(^olU*otrd  tin*  distinctions,  a^  to  this  matter,  between  knight's  serrioe  ud^ 
serj»*.'mty,  which  our  author  jKiintA  out. — <xniTTY.  . 

"  ri'rhn])s,  iiion*  i'orro<'ily.  'Mo  do  some  special  honorar}'  service  in  petw*  •* 
kinp;"  tho  poncral  ndc  iM-inp  that  it  was  to  l>e  done  personally  by  the  tentBt"*'' 
tlum^h  thtTO  an*  many  inj«taiico«*  in  which  it  was  not  to  be  done  to  the  kinfJB  P"* 
This  may  <'.\])lain  why  In*  wlio  liolil  hy  prand  serjeanty  paid  no  racaape.  lie** 
attaclimont  in  tlio  lord's  piM-son.  which  was  so  much  fostered  hy  the  feu^Wn't**** 
none  of  its  minor  consofjuoncos  mon»  conspicuous  than  in  the  nature  of  the  p*** 
services  wliirli  tho  linuiihticst  barons  wero  proud  to  render  to  their  lord  paiaBiflai^  ^ 
he  the  kin;:'s  hutli-r  or  «-arvcr.  are  familiar  instances.  Mr.  Madox  mentiowW.'J 
sin^ruhir. — i»f  a  tenure  in  •rrand  serjeanty  by  the  service  of  holding  the  fcing'tli*^** 
sliip  whieli  carriccl  Iiini  in  Itis  passage  between  Dover  and  Whit«and.  Btfoni^3|fc*' 

Cnl.F.RIlNiE. 

"  ••  A  tenure  ]>y  corn:j^c  of  a  common  person  was  knight's  service:  of  ^''•^^t^ 
serjeanty.  The  royal  di^'nity  made  a  ditference  of  the  tenure  In  this  «••;'*  ^"^ 
K'7,  a.  So  the  divinity  «if  the  ]»erson  of  the  king  gave  the  name  of  ptiii  ju/m^W* 
vi<'eM  whicli.  if  rendered  to  a  etunnion  p<'rson,  would  have  been  called jpliia w*^ 
incidents  bcinjr,  in  fact,  only  such  as  belonged  to  socage.  Co.  Litt^  106|  &;  BMdtt^f 
our  author's  observation  to  a  i^inalur  ctfoct,  in  p.  82. — Ouirrr. 


ft.]  OF  THINGS.  74 

\tkff;n  nobjectfi,  WiM  (like  other  services  of  the  same  luiture)  a  species  of 
»crjoanty.(f) 

Me  Msrvicoii,  both  of  chivulry  and  grand  serjeantj,  were  all  personal,  and 
lain  as  to  their  quantity  or  duration.  But  the  personal  attendance  In 
t^ervico  growing  trunbruHome  and  IneonTenient  in  many  reiipcetSy  the 
ts  found  mcanH  of  (compounding  for  it ;  by  first  sending  others  in  their 
.sad  in  pn>oetis  of  time  making  a  pecuniary  satisfaction  to  the  lords  in  lieu 

This  poi'uniary  Hutinfaction  at  last  came  to  be  levied  by  aHsew«nientSf  at 
ich  fur  every  knightV  fee;  and  therefore  this  kind  of  tenure  was  called 
MiM  in  Latin,  or  strvittHm  seuti ;  scutum  being  then  a  well-known  denomi- 
a  for  money :  and,  in  like  manner,  it  was  called,  in  our  Norman  French, 
K:  being  indeed  a  |>ecuniary,  instead  of  a  military,  service.**  The  first 
this  appearn  to  have  been  taken  was  in  the  5  Hen.  II.,  on  account  of  his 
ition  to  ToulouHc;  but  it  soon  came  to  be  so  universal,  that  personal 
Unee  fell  quite  into  disuse.  Uence  we  find  in  our  ancient  histories,  that, 
this  perifxl,  when  our  kings  went  to  war,  they  levied  scutages  on  their 
A,  that  is,  on  all  the  landholders  of  the  kingdom,  to  deftray  their  expi^nses, 
»  hire  inNipn ;  and  these  assessments  in  the  time  of  Uenrv  II.  seem  to 
twen  made  arbitrarily,  and  at  the  king's  pleasure.  Which  prerogative 
i^reatly  abused  by  his  successors,  it  became  matter  of  national  clamour; 
log  John  was  obligtMi  to  consent,  by  his  magna  earta^  that  no  scutage 

be  impoHtnl  without  (*onsent  of  parliament. (a)  But  this  clause  was 
d  in  hid  son  Henry  III.'s  charter,  where  we  only  findw)  that  scutagea, 
enage,  sli4>uld  be  taken  as  they  were  used  to  be  taken  in  the  time  p^. 
iry  II.;  that  in,  in  a  rea^«onable  and  moilcrate  manner.    Yet  after-    '- 

by  sutute  25  Kdw.  I.  c.  5,  6,  and  many  subsequent  statutes,(jr)  it  was 
provi<kHi  tliat  the  king  should  take  no  aids  or  tasks  but  by  the  common 
of  the  realm:  hence  it  was  held  in  our  old  books,  that  escuage  or  scntagii 
not  be  levied  but  by  consent  of  parliament  ;(y)  such  scutages  being  in- 
he  gn>undwurk  of  all  succeeding  subsidies,  and  the  hind-tax  of  later 

e,  thorotort\  c~<4(*uage  <iiffored  from  knight-service  in  nothing  but  as  a 
nsatioii  ilitTTs  fnmi  actual  ser\*ice,  knight-nervice  is  fVequently  confoundi*<l 
L.     And  tliuM  Littlcton(j)  must  Ik^  understood,  when  he  tells  us,  that 

by  honiaire.  fealty,  and  escuage  was  tenant  by  knight-service ;  that  in, 
Li»  trnurt*  lU'iiig  subsi*rvient  to  the  military  policy  of  the  nation)  wum 
teil.fit  »**  a  tenure  in  chivalr>'.(6)  But  as  the  actual  service  was  unct*r- 
nil  <lr|H-iid«*d  u|H>n  emergencies,  ho  it  was  necessary  that  this  pecunian* 
ntiatinii  hhouiil  U*  (M(nally  uncertain,  and  depend  on  the  assessments  of 
^Mlatun*  ^uitcii  to  thoHi*  emergencies.  For  had  the  esc^uage  been  a  settled 
Mv  !«uni.  puyahlo  at  certain  times,  it  had  been  neither  more  nor  less  than 
e  |K*cuniary'n*nt ;  and  the  tenure,  inst^'ail  of  knightpservice,  would  have 
ieen  ot' another  kind,  called  socage,(<*)  of  which  we  shall  speak  in  the  next 
fr. 

the  presrnt  I  have  only  to  observe,  that  by  the  degenerating  of  knight- 
^  or  |H*r«oijal  milluir\'  liutv,  into  escuage,  or  pecuniary  assessments,  all 
IvantugoH  (either  pniinirieif  or  real)  of  the  feodal  constitution  were  de- 

|IM.  iVi  nM  Tte  ta.  JbM^b 

ttM  wW.tjfiwM  /»-..,  •fur  tn  r^T^o  mttlrOf  niri  fft  <*!  1 1<n. 

mma%\%Mm  r-^i  mmtr\.   i^y.  li.  {•'  Wff%Sit.  VtL 

n.  t>i  /Vi.  Hmim  mMUH  i  if  Blifiii .    JVL  L  ^  •.  14, 1 T. 

Lp  ll<»  «Mitt.  197.  IJO. 


t  Uttlft«ni.  rok<*,  and  Brarton  render  it  the  worrioe  of  the  iihield,*-4>.  of  arms.— 

^  ormirM>n«ation  for  artiml  wrvire.  Co.  Litt.  *>H,  h.^^Hii^TiASt. 

[.  Wn;Eht  roni«ifl(*r«  that  onctisiro,  though  in  Pome  inAtancea  the  eompenflation 

0  the  liipl  fnr  tho  onn*o«iou  of  actual  nervice,  waA  alao  in  many  otheni  a  pemnlanr 
^hute  nrifhiiiilly  r«fu*n'<Hl  hy  particular  lords  inKteed  of  persona]  iienriee,  varyina 
ant  aomnliiifr  to  the  cxi^enaiture  which  the  lord  had  to  incur  in  his  persoiuu 
ificw  ufkon  th<*  king  in  bin  wars.    This  explanation  teada  to  elucidate  the  dis- 

1  betw«H*n  knight-aervice  and  escusfe  in  tae  old  authocs.  8ee  Wright,  121,  134. 
96.  I2U.— CaiTTT. 

ur 
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theni,  be  turned  into  free  and  common  socage;  save  only  tenures  in  fVankal- 
aoi^,  copyhold,  and  the  honorary  berviccs  (without  the  slavish  part)  of  grand 
eijciiiity.  A  Htatute,  which  wuh  a  greater  acquisition  to  the  civil  property  of 
kiA  kingdom  thun  evon  nuuma  carta  itself;  since  that  only  pruned  the  luxuriances 
liat  had  gn»wn  out  of  the  military  tenures,  and  thereW  preserved  them  in 
ifCi>ur ;  hut  thv  Ntatute  of  king  Cluirles  extirpated  the  whote,  and  demolished 
iwtli  rtKit  acd  brunches. 


CHAPTER  VI. 

OF  THE  MODERN   ENGLISH  TENURES. 

Ai.Tiiorr)ii,  by  the  means  that  were  mentioned  in  the  preceding  chapter,  the 
Ipfirc^oivo  or  military  part  of  the  feo<lal  constitution  itself  was  happily  done 
iway.  Vi't  we  arc  not  to  imagine  that  the  constitution  itself  was  utterly  laid 
Midi*,  and  a  new  onr  intnnluced  in  its  room:  since  by  the  statute  12  Car.  II.  the 
benure<«  (»f  K4>ca;;(*  and  frankalmoign,  the  honorary  s<*r%*ices  of  grand  serjeanty, 
ind  till-  tviiiirr  Ity  copy  of  court-roll,  wrre  res<*r\'iHl;  nay,  all  tenures  in  general, 
(sc*fitt  t'rankaliaoign,  grand  serjeanty,  and  copyhold,  were  reiluced  to  one  general 
Hpocies  4»f  iciiun',  tlien  well  known,  and  subnisting,  called /n?e  and  common  socage. 
And  tbif«.  U'ing  sprung  from  the  same  feodal  original  as  the  rest,  demtmstrates 
the  nei-cH^itv  uf  fully  contemplating  that  ancient  system ;  since  it  is  that  alone 
to  which  We  ran  mcur,  to  explain  any  bceming  or  real  diHicultieSy  that  may  arise 
in  uur  pre«K'nt  mode  of  tenure.^ 


f/  ail*  not  only  tuni<Ml  into  a  tenure  in  ^oeafie,  (though  that  alone  will  foreTcr  give 
rour  rnaj**»>ty  a  Ju.xt  ri^ht  and  title  t«>  tli*>  la)»our  of  our  plou^sliH  and  th«*  KW«>at  of  our 
brow*.  l»ut  ih»'y  an*  lik»»wi«»«'  ttirnt^d  into  a  tenure  in  'fn/*-.  What  your  niaj<t*ty  hu<l  lH»for»* 
bi  y«*iirr»»nrt  «»l  wani?«  you  will  \h*  nure  ti>  tind  it  hen*afl«»r  in  the  exeluHjuer  i>f  your 
pc«i|'l*-'«  lii'ait^."     «I>Mir.  I)oni.  I'nN*.  U  vol.  2^14. — (*iiki>tian. 

*  Iri*'  t*-tiiirf  |-ri-«<'rii'«Ml  in  all  the  <*jirly  (*i>lonial  t'hart«*rs  or  patontu  of  thi^  countrr  wa;4 
fr»*  aifl  riiiiirn*»n  -orap*.  l»fin;»  "aivonlin^:  to  the  fn»«*  tenur**  of  lands  in  Eai*t  (tn'enwieh 
in  th*-  •-••uiir\  i'\  K«'nt.  in  Kn^'land:  and  not  i/i  •tr/'tV  or  by  kni^ht'tf  M'rvitM*."  S***'  the 
pr^af  p.(!4-nt  <>t  Nfw  Kiii!l.in<l.  ^TanttMl  hy  kin^  .lanu's  in  I'i'Jh  the  charter  of  MaM<a- 
rhii«*  tt-.  in  I*''-".' :  tli»»  i»rior  clnirt^'r  of  Vir^'inia.  in  l<»«N'i;  tlie  rharttT  of  the  l*rt>vinee  of 
ICAin**.  >n  V'V* :  th**  l{)itMl«*  Nland  eliartfr.  in  liWl'i;  the  Oinnertieut  rhartiT.  in  i(»<i2: 
lh«'  M.ir>*l.ind  •liaitrr.  in  i»'»:ii»:  tlie  art  of  th«»  Oenoral  AN!««'mMy  of  the(*oliiny  of  Now 
York  of  l.;ih  Ma>.  1«»'.»1  :  i  Hradt'onrj*  inlit.  of  Colony  Ij*W!«.  print^Nl  I71'.»:l  the  charter  of 
P<*nii«>h<inia.  in  1<>''1  :  th<'  }>»t«-nt  of  liW'i^  of  Carolina:  the  charter  of  Geor^ria.  in  17«12. 
Tl.if^  •  K.irttT-.  tir  ilif  Hul,*taii<v  of  tlieni.  are  to  U»  mh'U  in  ni<wt  of  our  early  colonial 
d^M  ti:n*-nMr>  i  <>il**<ti(»n'>.  annalists,  and  liistoriaiis ;  anil  the  i^uhistanee  of  them  in  oocu* 
nit**ly  r..n'lfii«*  •!  and  stattMl  in  Stor>*'H  Commentaries  on  the  Constitution  of  the  United 
tkAl«*«.  v«il.  I.     K«  iif.  vol.  .'J.  aTl,  noto. 

In  th«t^»  <»at«-  in  whi.-h,  hy  exon*^-*  lep-^lative  enactment.  Ian<UhaTe  not  l»een  dtvlared 
AlliHii.il.  whilf  tfuurt*  exintH  it  H  only  in  t}KM>ry.  AH  laiidi*  are  («uppo^e<l  to  1h*  hidd. 
to«'-l:<«t'lv  Mr  iin'if-ii.itflv.  of  tli»»  Stat«»,  whirli  hiti  Hm^iMiHltNl  hy  the  K**volution  to  thi' 
Injdjil  f-*":!:"*!!  ol  piniinount  li»rd  lM»fori*  that  |M»rio«l  «>«M*u|iif<|  hy  the  crown.  K<«<'lti*at  in 
to*^t  «••  t)i.-  <t,it.  -  i-'  ri'pilatvd  l»y  statute.  In  <'ornrll  r*.  l^mih.  2  <'ow«'n.  *>-"»2.  it  wiw  d**- 
rlar»-*l  ^■^  W«"-i\North.  .1.,  that  f»'altv  wan  not  in  fart  du«»  on  any  t«»nurt»  in  tin'  Stat«»  of 
5if»-w  y.-rk.  .iii'l  li.fl  U.««ntnf  altoi:««tln*r  ti«"titious.  In  IN'nn^vlvania.  it  ha.*  Um'h  il4H-i«Ifi| 
Ih^t  ilf  -t.itiit*-"!  f'it-i  ttttftf^rfAWii'*  nevi»r  in  fon*e.  and  luhinfctidation  alway  lawful:  and 
Iht'U^'h  tli<*T»-  ar«'  >iiini*  opinion-*  that  tenure?*  f«*II  with  the  Revolution.  \et  all  a;!vee  that 
tb«'V  t'X;"!*"!  U'f'ire,  anil  the  U*tter  opinion  app^an*  to  )n«  that  they  Atill  i*x>t.  The  prin- 
n|tl«—  ttf  ih'-  lewlal  •«y*teni.  in  truth,  underlie  all  the  «li>«*trineH  of  the  (N»nimnn  law  in 
^t^^trd  tf»  r»'.il  •-tate.  and  wlien*ver  tii.it  law  ii  re«»fiirnisi»«l  r«M*ourH*«  nni"»t  Iw  had  to  feu  I.d 
^n'tl-l*-*  t'l  iitid«*r<'tand  and  earr>'  mit  the  o>ninion  I.iw.  The  nt*«*«»««ity  of  wonU  of  linii- 
Af|/*n  in  d*-«d-.  -the  «li<.tinetion  lN>iwi>en  wonU  of  limitation  and  wonU  of  purelui^e. — the 
41111-1  pie  that  the  fnt^KiId  hhall  never  l>«»  in  alM\vam*e.  that  a  remainder  nuHt  ve;*! 
Ipnntr  the  (Nintinuance  of  a  {particular  e<(tate  or  a*  PMf'infi  that  it  deterniint*^,  that  the 
irir  eanu'it  take  an  a  pun^haser  an  eiitate  the  freehold  of  which  by  the  Mime  dee«|  U 
re*t«^l  in  the  anceHtor,— and  many  more  rules  and  principle!  of  very  great  practical  im* 
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The  militaiy  tenure,  or  that  by  knif^ht-service,  consisted  of  what  wore  reputed 
the  most  free  and  honourable  services,  but  which  in  their  nature  were  unavoidaMj 
uncertain  in  respect  to  the  time  of  their  performance.  The  second  bpecimolf 
teimre,  or  free  socage,  consisted  also  of  free  and  honourable  services;  bat  sorik 
as  were  liquidated  and  reduced  to  an  absolute  certainty.  And  this  tenun*  »K 
^.q-.  only  subsists  to  "^this  day,  but  has  in  a  manner  absorbed  and  swallowed 
'  J  up  (since  the  statute  of  Charles  the  Second)  almost  every  other  «pcciei 
of  tenure.     And  to  this  we  are  next  to  proceed. 

11.  Socage,  in  its  most  general  and  extensive  signification,  aecms  to  denote  i 
tenure  by  any  certain  and  determinate  service.  And  in  this  sense  it  is  by  oar 
ancient  writers  constantly  put  in  opposition  to  chivaliy,  or  kuight-service.  when 
the  render  was  precarious  and  uncertain.  Thus  Bracton  \{a)  if  a  man  hold«  bj 
rent  in  money,  without  any  escuage  or  serjeantry,  "  i </  tenementum  did  y^tA 
soon g htm :"  but  if  you  add  thereto  any  royal  service,  or  escuage,  to  any  llie 
smallest  amount, "  illud  did  pot er it  feodum  militare."  So  too  the  author  of  Fleti;.  &; 
"  ex  donationibus,  servitia  militaria  vel  magnce  serjanticcnon  continent ibuSy  oritur  ii*kii 
quoddam  nomen  generate,  quod  est  soeagium."  Littleton  also  (c)defiDe8  it  to  l«, 
where  the  tenant  holds  his  tenement  of  the  lord  by  any  certain  service,  in  liei 
of  all  other  services ;  so  that  they  be  not  services  of  chivalry,  or  knight-serviit. 
And  therefore  aflerwardsfrf)  he  tells  us,  that  whatsoever  is  not  tenure  m  chiralrr 
is  tenure  in  socage:  in  like  manner  as  it  is  defined  by  Finch,(e)  a  tenure  to  be 
done  out  of  war.  The  service  must  therefore  be  certain,  in  order  to  denominate 
it  socage;  as  to  hold  bv  fealty  and  205.  rent;  or,  by  homage,  fealty,  and  AMl 
rent ;  or,  by  homage  and  fealty  without  rent ;  or,  by  fealty  and  certain  coiponl 
service,  as  j)loughing  the  lord's  land  for  three  da3'8 ;  or,  by  fealty  only  withost 
any  other  8ei*\'ice  :  for  all  these  are  tenures  in  socage.(/) 

l3ut  socage,  as  was  hinted  in  the  last  chapter,  is  of  two  aorta :  /ire-Mcage, 
where  the  services  are  not  only  certain,  but  honourable;  and  rt/^in-soctce, 
where  the  services,  though  certain,  are  of  a  baser  nature.  Such  as  hold  by  m 
former  tenure  are  called  in  Glanvil,(</)  and  other  subsequent  authors,  by  tht 
name  of  Uheri  suhemanni,  or  tenants  in  frec-socage.  Of  this  tenure  we  aivfinl 
*801  ^^^  s])eak;  and  this,  both  in  the  '^'nature  of  its  service,  and  the  fruitiay 
-I  consequences  appertaining  thereto,  was  always  by  much  the  most  ftft 
and  iii(le])endont  species  of  any.  And  therefore  I  cannot  but  assent  to  Mr. 
Somner's  etymology  of  the  word  :(/t)  who  derives  it  fVom  the  Saxon  appellatioa 
tv'oc,  which  signifies  liberty  or  ])rivilege,  and,  being  joined  toauaaal  termination 
is  called  i^oeage,  in  Latin  iitx'agium;  signifying  thereby  a  free  or  pririkgrf 
tenure.(/)  Tliis  etymology  seems  to  be  much  more  just  tlian  that  of  onrcofr 
mon  lawyers  in  general,  who  derive  it  from  soca,  an  old  Latin  word,  denociv 
(as  they  tell  us )  a  plough  :  for  that  in  ancient  time  this  socage  tenure  eumMlM 
in  nothing  else  but  services  of  husbandry,  which  the  tenant  was  bound  to  do  It 
his  loni,  as  to  ])lough,  sow,  or  reap  for  him;  but  that  in  proceaa  .of  time  tUi 
service  was  changed  into  an  annual  rent  by  consent  of  all  parties,  and  tliat,ii 
memory  of  its  original,  it  still  retains  the  name  of  socage  or  plough-senice.(l) 
Jiut  this  by  no  means  agrees  with  what  Littleton  himself  tells  uSy(l)  that  tohflU 

(•  )  /«  J,  c.  \t\,  if  'K  (*)  GiiTi'Ilc.  13H. 

{f-.  /.. :;.  0. 14,  i\>.  {if  In  like  manner  FknM,  la  hia  czpoMoB  rf 

<'  n IT.  1»w.  title  .<«>^iji»'.  Ml*  a*  tlial  It  ii  -•  tmj  kiai flff  ~ 

^')^  I1*«.  UhmIn  quhen  «my  nuui  Li iiiMt/V«i^'*4c. 

(')  I..  147.  1*)  Utt.  i  llV. 

tf)  Litt.  117.  lis,  119.  («>  I  118. 
(#»  L.  a,  c.  7. 


portance,  and  moeting  us  at  every  turn  in  the  American  as  well  as  the  ^^i***^ 
real  o.^itate, — iire  nil  reforrihlo  to  a  feudal  origin.  **  The  principles  of  the  feowigp] 
Haid  chief-jiistiee  Tilgliman.  *'are  so  intenvoven  with  our  jurisprudence  that  thaiiii 
removing  them  without  destroying  tlio  whole  texture."  Lyle  w.  Richards,  9SL  4  &tt 
"Though  our  property  is  allodial,"  said  chicf-juBtioe  Qibeon,  ''yet  ddsl  tCBSTH  BV 
ho  said  to  exist  among  us  in  thrir  eonsequonces  and  the  qualities  Wiuch  Ihefarifa^t 
imparted  to  estates :  as.  tor  instance,  in  precluding  every  limits  n  lb  imled  oa  SB al^^ 
aneo  of  the  fee."  MeCall  r/f.  Neelv.  3  Watts.  71.  See  Ingersi  m.  iMJssnf,  1  Tffcat 
337.  Iluhley  v4.  Vanhorne,  7  S.  &R.  1»8.  Hilcman  iv.  Bo  m  ,1  HMk  ^ 
Shabswood. 
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ilty  only,  without  piiyini^  iiny  rent,  is  teniiro  in  Bo<'a;;o;  for  hero  i»  plainly 
»iii imitation  tor  |iloii;^h-Hrr\*ici'.  B«'si«ii's,  ovt'ii  Hcn'irrs  confosHiMlly  of  a 
T\  n;iiiin*  :in«l  oriiriiiul,  i  a-*  osruuLjr,  wliich,  whilo  it  romainod  uncortttin, 
«|iilvalc'iii  to  knii;ht-siTviri*j  th**  instant  thoy  wi-n*  rediicnl  to  a  certttinly 
:•••!  hiith  thrir  nanu*  an<l  natiiiv,  an<l  won'  called  hoviv^i^im)  It  wan  tho 
■ify  ihort'lon'  that  4h'n(>iiiihatiMi  it  a  soca^^e  tenure;  and  nothin;^  nun*  could 
rreuler  liliiTty  or  jirivih'i^o,  than  to  have  the  M'r\*iee  ascertained,  and  not 
I  ihf  arhiirarv  <'alls  of  ihe  h»i*d,  as  the  tenures  nf  chivalr\'.  When'toro 
iriitoii.  who  desrrihes  lands  in  soea^^e  tenure  under  the  name  ot'/niunke 
.  f  '  (i-ll-  us.  (hat  they  are  *' lands  and  tenements.  wliercH»f  the  nature  of 
I*  i-i  ehaiiired  l»v  feoifnu'nt  nut  of  rhi ni Iru  thr  crrtttin  vearlv  s^-rvices,  aiifi  in 
•I  whrn-oi'  tiriijier  honiai^i*,  wanl,  marriage,  n<»r  relief  can  Ik*  demanded." 
\\  li*:i'l'»  u-  aUo  lo  anotiier  ohservatioii,  that  if  socap'  tenures  weri*  of  such 
mil  NiTvile  'oritrinal.  it  is  hani  to  account  for  the  very  ^n»at  inimu-  r^^t 
whii-h  the  tenant^  of  them  always  enjoye<I ;  so  highly  superior  t«>  ^ 
iif  the  ten:ints  hy  <*hivalry,  that  it  was  thoui;ht,  in  the  reiirtiM  of  iNith 
ni  I  an<i  rharlcN  II..  a  point  of  the  utmost  im|K»rtance  and  value  to  tho 
!.-.  !<»  n-diiee  the  tenure  hy  knii;ht-Mer\i<*e  to  fntunhr  ferni*'  or  tenuw  hy 
i»  We  inav  therefore,  I  think,  fairlv  <*oiielu'le  in  favour  of  Somner's  etv- 
:y.  and  tin*  liheral  extniction  of  the  tenure  in  free-soeai^e,  a^ain.sl  the 
rilv  even  of  Litth'ton  himself.' 

•*  Irani* '1  jii<i;:t*  li:e*  di>ii''  Mr.  .Soiinn  r  the  liniHuir  of  adojitin^  lli^  di-rivattou  of 
w)j;th  Mr.  *^-«nin«'r  hirn"!-!!'  Ima^t- «»f  ii>  a  ii»-w  ili-i-.tvi-ry  wiili  no  litlh*  |iri«le  and 
t;«in.  a*  apl-^M!-"*  t'pMii  llii*  tollnwin;!  MMiti'iin- :  —  /*.rt  i!...  r't,r*.  /ftr  ti-.Vf I  t'tAtiMtra'tfiuM 
■i.:-!./, ';.  y  ...  tt  j»"-*  ■/ •■/'• 'I'l*  »••  /  tir.ifrutn  »'»7  .^.ih,  m  Vi-nu'rrm  n*  iu.it  ^  \"'rm  tit  nvir^  jotfii'/utit. 
rhi'  .'I'i'fi,  ft.r-t*.  \iii>/i  J"*"i.i  u  m*'  j'lm  rn'Off-tm  itt  tnt*'fii*ii  >/*'  'i'lV'  fliitfi^  ^tp.  4,  Sf^liUl. 
A-'i;.  iliit.  intiu'ith'^iandin;!  this  ii'i/ifir./-/' I lcriv.it ion  ha.-*  tnund  an  alfle  detruiler 
I'-arUi'd  ( ••;iiiie'M!atMr.  the  tMlitnr  i>  <»lih;:tMl  (•>  pii-ttT  tin*  old  ih-rivatich.  tor  thti 
nj  r'M>'ii'*  ' 'ur  iii<>^t  .tin'ii-iit  writi-i"  «li'ri\«"  it  Irmu  >  w  «ir  *••.•■.»,  a  |ili>u;:h  ;  and 
I  -Mil"  p.i:r<  «<t'  thi'  iioilli  «•!'  l'jiirIah«L  i>  (he  •■Ktiiiiii'ii  nam*'  tur  a  |il<iii;:h>har«'  to 
iv.      I'll'    t'-'il"\\i!iu' 'li**  T  ij'tiiiii  •»!'  •■■•;    i*  irivi-n   hy  I'i.i«-t«iii:  — />  -i  y.  '  ■>!  .s—'t.j.im 

.    .'    .'.  ■■"       '■..'*    .«     ■•'.'     /'.'.I.    »..    y,../    if   f  .' i'       <■:'.     ■•<       -t.f.r,    *  f  *■  t.tju     {■■    ,|./    ruh-iritn,   1 1 

-.I*   '.I  •■♦  ••  /■•'i/'i  it  '  I  ■  ■, f'li-.i:  V  i'»'-r/,*i.«     i.v  '■!•. /M'.  *  yi- ■•'.... /».i»i.*.     ('.  .",.'».     Tlii"*  is 

Iv  a'iiii'li'l  l'\    I.iltl<-t<iii  :iii«i  lupi  <'ikt'.  .< 'o.  I.itt.  *^»». :  who  .HaV"*  that  jc-'ipum  .  .f  .<»r- 
•  f.  wMi'ii  I-  ;tl-o  tlif  iiit*'r|>rftatioii  irixiu  hy  iMiciii;:!'.  (■■■.•.  .'nk-.  :;  hut  Sir  Ilrnry 

4ii.  \\\ .lilt  h'>i'il\   !•«  hi.'h  ill  tctidal   aii(:'|ii;t:i  •>.  (f-litif^   (L.it /'r  '  ium   !,;•'  ^i''.  ;*«- 

;*'      '»  '        '     ''   r.  '  .  ;.  r    t,    '    '•    •//>   /n'-ir,  •'   y  ■    /      •    ■■     ■■/ii.«,    ;      ■/      /i    '      '.■n  r .'  r  iJ>t,  ■  \  ^'^•fn- 
!•  il>i  i!i    pr  .\  ih'jio     ■■'.  ••./*■.  »..  <t    .»■.■•■•;.'    ./.,    ■{   ■»■■.«.       •ilii'"-.   \iM".   y'../.       Ali'l  J-Vtl- 
•- .  \|  I  i.Ti-  l'>   'f'r'/.  J  ......  .y.r"  r  .' ,    .r.      II  -  *t:      .      -  •,-»•.      Ih.  \*h\S-'. 

l.iw  ..t    K'lu.ird   th»» '*"iili"'-tir,   tin*  *>"k«-iii.iii  and  vilh'iii   an*  i'la*M*d   top'thor: — 

.•'  ii  itiir«- ••t'  «i'n.iji«  ii-iniif,  wi-  -h-iil  •*«'i'  Hii  pm—'U  wliy  it  ^hould  have  the  pre- 

j.-,.  ..J  li,..  .ij.p.ll.i:  ;.»ii  •»!"  .1  privih';.'!-'!  j  m  ■-.«»■— iimi. 

'*  :\     .  -  *A  inil.!.i!v  it-ijiMf  \\i-r»-  ii'»t  h-ti.  a-*  -II  ' ji-t**-!  h\  tin'  h'.irnf-l  jiidjf  in  thu 

■  f.-  !  1-". ■    /     ■       .'  "'■    -'  '■  ■'    l"i,  ih'iiijii  it  XV. I-  nii>-*-r;ain  whiii  ihi*  kin>; 

^•t  !.■  w  ir.  \*-\  th»'  I ■11  \\\\  w.i-  •  ' :  .  th.it  h«'  •'■•ul'l  **i\\\  h--  t-iiui|'*-!l'-«l  !•■  -•■rv**  f-'pty 
1   !!.•'   \"'.i!-    tl.--  -•■i\  :■  .'.  liii-;i-!.i|i'.  wa"  a-  •  i  rt.i'.ii  in  il-*  ••\:»  iit  .i-  ihat  ol"  ^ll«a;;l': 

■  -■■'.^.  ;!j  i;i  I;Iv<'".v  » I'.l  n.it   Kij-iW  lut- •:'<'ii.ili  1  wlnMl  hi-  N\i»iiM  !•»■  «m1Ii*i|  iij-iii  to 

t1.'  !  i!    1.  "T  •'»  J"  rI-».  :ii  ••ihi-r  -mx  ili-  I'lii  ■•-.  f-r  tin-  li»rl.     Th--  / .  ' '      ;ii.'  i-vi-ry- 
i.-'  :.ji.-lt.-i  Ir  .!ii  t)i.-       '    .  ■    -.- :  airl  l!i«'  w  i-l  »::i  «•!'  fh--  :".'.i  1  il  |i'il::\    i})>i  .ir<«  in 

»  ;i.  -rt-  -:;  -'iirlv  f }.  in  \\\  tlii-.  -s  /.. :  :h.it,  w  liil-:  it  -fi  ij:i-l  a  j-i-.Vfi  }'iil  ai  iii\  nf  w.ir- 
:  ».i-  I.  -f  .m|.i  •'.  .1.  iiT  til  th*- •iiitiiif  iif  th«*  I.itnU  iin<l  th»'  il«inii—tir  •■•iin«Tn^  •  f 
jti'rv  1*  I'  !i..!i  Ml!  \\  i^  \)i,'  :iiviji»r.itiiiL'  |t!:in"i|'h'  i«l'  th.ir  ^\-:••I^:  and  it  t  .innot 
J  n«   1  f  hiT  t  !i ^\  li«  ii«  v»'r  i;:a*|"»v|  a  -wiU'l  U'tv  hu«klf«l  '"li  .t  *«»at  •»!"  mail  "Im'uM 

r.\. !■_••'•  .11.  I  ■!  -t  ii'ti-'ii-o  ihiiii'l  to  th«'  Imiihi-  aipl  Tnihi*-*.  ihi*  ri»:ii}  .in."ii'*  of 
•  \-  r»-  jii       rii-'  >  'k'*ii  Mini  wjM'i"  iiii|i')«tt'i|  njily  tt»  ih»"ir  'ivvn   nH'-inii*  -■»  .mil  ;».• 

Ill  •■  t  -r  th«  :r  }•••■  uli.ir  iiiiiMiinitii'».  Th«*  kintr  or  lord  had  t)i»*  i-ti-tit-  •»!'  thi*  inili- 
riiiiT-  •••T.iT.-  ihir.nj  ill'.  ii<>ii-a::i*.  in  i>rd»*r  i**  ri-tain  a  Mih-.tJtiiii-  with  aiiiiurrt^ 
»n«l  Tl  a  -T  It*'  -iii'.ihh»  til  tin*  riMi'liti'tn  ••!'  hi"  ti-naiit  :  at  thf  ".inn*  t.Mi'",  li"  t-NiJ^ 
.kt  !h>-  iiDii'ir  w.i<»  iiiotiU'  t«'d  in  th<*  ni.irtiil  a('i'iiiii{ih<ihuit>nt'*  ^if  th**  aji*.    Hut  th^y 

•xl  ?.■  -tipt'i  :nt«'iii|  ti ilijiMti'in  <>f  tin*  MtkiMn.inni  ;  an<l.  a<*  th»*y  h.i*i   ii<»thiiii:  tt) 

•'nd  fftiin  th»'ir  •»|.|i't-:'p»n  and  <*'»!ihl  «*x|»i-«'t  no  a*******-.)*!!!  i)f  -iriMuth  fMini  ihfir 
tauu»,  their  nmrria^''-«  th«*r»'fore  wt-re  un  ohjoet  of  inditVerenco  ti)  thfui.     llencOy 
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Taking  this,  then,  to  bo  tho  meaning  of  the  word,  it  Rccms  probable  that  llie 
8()C-a^e  lenurcs  woiv  tho  rolics  of  Saxon  liberty,  rctainod  by  Huch  pcrsoni*  us  hkpl 
noilhiT  forfoito^l  thoni  to  tho  kin^.  nor  boon  obligod  to  oxchan<{c  tlieir  tonuivior 
the  more  hr)nourablo,  as  it  was  oallod,  but,  at  tho  siinie  time,  more*  barthonfome, 
toiiuro  of  kiiight-sorvioo.  This  is  iK^oiiIiurly  romurkable  in  the  tenon*  vKich 
prevails  in  Kent,  called  gavelkind,  which  is  generally  acknowledged  to  Ikt  i 
Hpocirs  of  socage  tenure ;(/>)  the  preservation  whereof  in viohite  from  the  inzKiva- 
tions  of  the  Norman  conqueror  is  a  fact  universally  known.  And  those  vLo 
thus  presorved  th(?ir  lilu^rtios  wore  said  to  hold  in/r<r  and  common  isocage. 

As  therefore  the  grand  criterion  and  distinguishing  mark  of  ibis  Ppeeies  nf 
tenure  are  the  having  its  renders  or  services  ascertained,  it  will  include  under 
it  all  other  niotlxNls  of  h(»lding  free  lands  by  certain  and  invariable  rent&  uui 
duties:  ami,  in  particular, /x'^Y  arrjranty,  tenure  in  hurqage^  and  giWfikihd. 

We  may  remember  that  by  the  statute  12  Car.  II.  grand  Keijeanty  i*  wa 
itself  totally  alK>lished,  but  only  the  slavish  apiK'ndagOH  belonging  to  it:  f(»rt^ 
honorary  Bei*\-ices  (such  as  carrying  the  king's  swoi-d  or  banner,  ofliciatinj^u 
liis  butler,  carver,  Ac.  at  tho  coromition)  aiv  still  reserved.  Now,  petit  isi>rjt^ntf 
bears  a  great  resemblance  to  grand  serjeanty ;  for  as  the  one  is  a  personal  wr- 
vice,  so  the  other  is  a  rent  or  render,  both  tending  to  some  purpose  relative  to 
^g.,,     the  kings  per*son.     Petit  serjeant}-,  as  detined  by  Littleton,(p;  toiuui^u 

■-■  in  holding  lands  of  the  king  by  the  ser\'ico  of  rendering  to  him  anDullj 
Bome  small  implement  of  war,  as  a  bow,  a  sword,  a  hincc,  an  arrow,  or  the  like. 
This,  he  8ays,(//)  is  but  socage  in  elfect :  for  it  is  no  peraonal  service,  but  a  wr- 
tain  rent :  and,  we  may  ad<l,  it  is  clearly  no  predial  service,  or  service  of  the 

1)lough,  but  in  all  respects  lihennn  ct  commune  socagnim:  only,  being  held  of  the 
cing,  it  is  by  way  of  eminence  digniliod  with  the  title  of  parmm  servitium  rtpi, 
or  petit  serjeanty.  And  mtnjna  nirta  respected  it  in  this  light  wben  it  enactedir) 
that  no  wanlship  of  the  lands  or  body  should  be  claimed  by  tbe  king  in  virtw 
of  a  tenure  by  petit  serjeanty.* 

Tenure  in  burgage  is  described  by  Glanvil,(^<f')  and  is  exprcwly  raid  bjUttfe- 
ton,(0  to  bo  but  tenure  in  socage:  and  it  is  where  tho  king  or  other  ])enonii 
lord  of  an  ancient  borough,  in  which  the  tenements  arc  held  by  a  rent  certain.^i) 
It  is  indeed  only  a  kind  of  town  socage;  as  common  socage,  by  which  otktf 
lands  are  holdon,  is  usually  of  a  rural  nature.  A  borougb,  as  wo  have  fomHr 
seen,  is  usually  distinguished  from  other  towns  liy  tho  right  of  sending  mm- 
}>ers  to  parliament;  and,  where  the  right  of  election  is  by  burgage  tenure. tkit 
alone  is  a  proof  of  the  antiquity  of  the  borough.  Tenure  in  burgage,  thciv- 
fore,  or  burgage  tonuiv,  is  where  houses,  or  lands  whicb  were  formcrlr  tie 
site  of  housos,  in  an  ancient  borough,  are  held  of  some  lord  in  common  «on^, 
by  a  certain  ostablisho<l  rout.  And  these  seem  to  have  withstood  the  shocked 
the   Norman   oncroacbmonts  princiimlly  on   account  of  their  insiinuficiBCT; 

I  1  »  ^o  * 

which  made  it  not  worth  while  to  compel  them  to  an  alteration  of  teniiiv;  ** 

( - )  W ri L'h t,  '1\  1 .  (•>  IJb.  7,  cap.  S. 

'I'.  <;  1  ■"•■-».  ('^Ili^ 

(fi^ii^t.  r^  litt.  H 10^  lea. 

(r)  Cap.  -JT. 


when  tho  arro  of  cliivalrv  was  j:on«\  nnd  nothing;  l»ut  iti»  slavery  remained,  br  nonncwn- 
mon  virissitiido  in  tho  aniiir<  of  mon.  tho  sokomnnni  dorivod  from  their  oiiiruritT  iLil 
indopondoiico  and  lihorty  which  tlioy  have  trunsniitted  to  posterity ,  and  which  w» an 
now  prnud  to  inlioi-it. — <"'iiristi.\n. 

'  Tlio  tonuro  of  ]i(.tit  s4M;ji>aiity  is:  not  namorl  in  12  Car.  II.,  but  the  statute  is  aoliritb* 
out  its  oporation  mi  \\\\^  toimro.  It  boin^  nooossnrily  a  tenure  in  cainU^  thou^  in  cfct 
only  80  by  sooa^ie.  /"vrv  and  pnmrr  srishi  wore  of  courrte  incident  to  it  on  a  dcMcatiB^ 
those  aro  expressly  takon  away  l>y  tho  statute  from  every  eipeciesi  of  tenure  m  ofdc » 
well  Bora>;p  iu  cupifr  as  kni;ihi's  sorvioo  in  rnpiu;  But  we  apprehend  that  in  other  imytf^ 
petit  serjoanty  is  tho  sanio  as  it  was  b«'fore :  that  it  continues  in  der'^minatioa.uditfl 
is  a  dipnifiod  branch  of  the  t«'nino  hy  t*ooa<:o.  from  which  it  only  di  f»  in  namtoai^ 
count  of  its  roforonoo  to  war.  liar;:,  and  Butl.  Co.  Litt.  108,  b.,  t.  Tlie  t«ww  I? 
which  tho  jirants  to  tho  diiko  of  Mnrl borough  and  the  duke  ol  BllinftoB  fardMir 
great  military  ser\*ire!<  aro  Im'M  aro  of  this  kind,  each  rendering  a  nnBll  ilgorOTP 
annually,  which  is  dei>o:*ited  in  Windsor  Castle. — Cuittt. 
452 
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an  liiiri«)rf<l  uf  thoin  put  tn;rt»(hor  would  scawo  have  amounted  to  a  kni^ht*8 
IV'i-  l(<".iiic«t.  tlir  ownrrH  of  tlioin,  lu'in^  cliiffly  artificers  an<l  fR'rHon»  en^a^od 
ill  tri'ii-.  I'iiulii  not  with  any  tolorahli*  pifiiM'ii'ty  l>e  put  on  Hiich  a  military 
i-f^tuMi-iiiuriit.  an  tlio  ton  lire  in  cliivulry  was.  An<I  hrn*  also  we  have  a^^ain  an 
in-iaiHT.  \%  li»'n»  a  trmin*  in  eonteshedly  in  so<-a;;e,  ami  yet  eonld  not  possihly 
evrr  have  hrrn  hrhl  l»y  ]»loii;;h-ser\'iee;  Mi  nee  the  teMiants  must  have  r^^.. 
Kfii  i-iii/.rn<i  or  I'lirirhi-rs,  the  situation  frequently  a  walled  town,  the  *- 
t«*ri«iii<  itTs  a  Niiij^h'  iioUM>;  so  that  none  of  the  owners  was  prohaMy  master  of  a 
pl-uijh.  nr  wu-*  ahle  to  use  one,  if  he  had  it.  The  five  soea^^e,  therelore,  in  whi«*h 
ihi-^t'  ti-nrnu-nts  are  held,  seems  to  be  plainly  a  remnant  of  Saxon  liherty ; 
whiili  may  aUo  a('<*ount  for  the  ;;reat  variety  of  eustoms,  affecting  many  of 
lKt?*r  l('hrtnct)t'«  so  hi'ld  in  aneietit  l»ur;^a;{e:  the  principal  an«l  most  n*markal>le 
of  \\  hiih  is  that  ealled  /i'tntwjh  AV<7//.</i,*  so  named  in  eonlradistinetion  a**  it 
\«i  n*  til  thr  Norman  enntonis,  and  which  is  taken  notice  of  hy  Vilanvil.<  in  and 
)*v  Littleton  ;rr)  vi/..,  that  the  vouni;est  son,  and  not  the  eldest.  su<'ceeils  to  the 
l'ar:;:i::e  tnn'iiirnt  on  the  death  of  his  father.  Fi»r  which  Littleton\y;  ^^ives 
tliJ*  r«a-«in:  hn-ause  the  youni'er  son,  hv  n'aM»n  of  his  t('nd«'r  aire,  is  not  so 
c-a]i.tt'tf  a**  the  re.st  of  his  brethren  to  help  hiniM*lt*.  Other  authors- c;  havo 
in: '-I-  i  i^ivrn  a  much  stran;x^*r  reason  for  tlii.s  custom,  as  if  the  lord  of  the  fee 
h.i*i  niiiii  iitly  a  riirht  of  concubinage  with  his  tenant's  wife  on  her  weddin;^. 
lii::l.C  :  aipl  that  tli«Tetore  the  tenement  de>ei'nded  not  to  the  eldest,  but  the 
v<iUii::i-'«t  ^4>n.  who  was  more  certainly  the  oiNprim;  <>f  the  tenant,  liut  I  can- 
n<it  ii  arn  that  ever  this  custom  prevailed  in  Kn^^land,  tliou;;h  it  certainly  did  in 
S-'«tlaiid.  .  under  the  name  of  mrri74''f<<  or  M4'fr<7fr^l. »  till  abolished  by  Mah'olm 
III  /■  And  perha]is  a  more  rational  account  than  either  may  Ik*  fetched 
(tle*iijh  at  a  sutlicirnt  distance)  front  the  practice  of  the  Tartars;  amoni^  whom, 
aec'jrdin:'  to  father  I>uhalde,  this  cuMoni  of  doecnt  to  the  vonni^est  mmi  also 
prevail**.  That  nation  is  couijiommI  totally  •»f  shepherds  and  henlsnien  ;  and  tlio 
tlder  ■-••ns.  as  M»on  as  they  are  capable  of  leadin«;  a  pastoral  life.  mi:;rate  fn >ni 
th*  .r  l:it)it'r  with  a  certain  allotment  «>f  cattle,  aiiil  i;o  to  sivk  a  new  habitation. 
Tfi«"  \"un_:r'«t  >on.  llierelnn*.  who  nuitinues  hitesi  with  hi>  father.  i«4  naturally 
tb»-  h'  r  of"  \i\H  h«»u-e,  the  rest  beiiii;  already  j)r«»viiled  f<»r.  And  thu"  wr  timl 
that.  ani'iii_f  many  other  northern  nation^,  it  was  tin*  cu-toin  tor  all  the  mius 
btiT  •■i.«-  I**  iiiiirrate  \'y**ii\  the  father,  whiih  miv  be'cann*  his  hcir.,'»  So  r »  i 
that  p"-*il»ly  tlii-*  curium,  wherever  it  prevails.  ni:iy  be  the  reniiiant  of  *- 
that  pa-toral  rotate  of  our  British  and  (iernian  ancestors,  whieh  ( 'a'<ar  and 
Ta'  !t<i^  dr-^t-ribe.  <)tlier  special  customs  llu-re  are  in  dilfereiit  burLrai^e  tenures; 
a*  v.a?.  in  -•»iip-.  the  wife  ^hall  U'  endowed  of  i///  hrr  husbnndV  tenement'*.  »■) 
an-i  ii  <t  of  til**  third  part  only,  as  at  the  eonmion  l:iw:  and  that,  in  others,  a 
lii.iii  lii.^liT  di-'posr  of  hi^  tenements  by  will.!'/)  whieh.  in  trcneral,  was  imx  per- 
lii.!t<-d  attir  the  emiouest  till  the  reiirn  of  llenrv  the  Kii;hth;  thoui;h  in  the 
SaX'-ri  t:mi*s  ii  was  allowable.^r  i  A  pivi^nant  pn»of  that  these  liberties  «>f 
K<M  :ij.>  lihiire  were  trairnients  of  Saxon  lilK*rtv.* 

'  t/li'  'H     *!  I  r-   /.  n|    Ji.i^tll.    r.afl,-iti  jri*.        IITj'4lit^-t.    t'f^ai'jm. 

•  ■  -   '  .V'  II  ''i .  • .  1 

•  *f  *•    I*r.  f  .'.  I.iit    f  l«*i. 

•  -    .   T.f     f  n  n  i  1.  47.    K'j  Mty.  I  4,  r.  :5l,  i '   ;  li-T 

.'    \Stuht,  ITi 


•  >•-  Pe-  W'T.  liii'l  r..ni.  I>iir.  tit.  I^.n-ii-h  KiiL'li-h.  Cru.  I»ij».  |  v.»l.  l:*..;.  i.l.  :\  v.^b  4TfV 
T).:-"  •  •i-?"Tn  i-I"\:«i1'mI  )ii  the  nianorx  nf  Fi»rd.  runilnvir.  \V»-in.  .in<i  I.ii]i|>in::tiin.  in  .'•^tnt- 
ffir'i-*i.r'  ■  r.:-^'»ii-n.iTn|i!«iii.  lIiTft'onUliin' :  ||;iVfnhaMi.  Su<-»'X  :  Mal<li-n.  K-'*«*x  :  Skidhy, 
Ki-'  Jr.'i.nLV  Y"ik^liif«' :  and  ^itun*  •>t}HT"'. — <'iiitiv. 

•♦  ■:-•■  i!i  ii  j'r«'|-»-ii\  pl'-:ith'i|  .ind  |tri»v«'d.  "^t-i-in-";  t«»  hi*  e'»iii-lu->i\  i»  in  all  ij!it'^!ii»n«'  a*  to 
ti..^  ,  ut  lu  !-''•  ii.'h  Knjli-li.  In  <'ha)>ni.in  ••».  < 'hapnian  i  Man-li.  •*»  t.  pL  s'Ji  »  i-uoTiini 
r»"*f  •    -.ft-  ••■rt. i:ii  l.iri'I-  ill  *Niriiu;:h  Kn^'h-h — that,  if"  tlnTf  w^Tt*  an  ♦•*?«!*'  in  f'**'*  in  th«»so 

lari'l-.  *.ti»\  -Ii  -nld  •! n«l  to  th"  voiimrer -•mi.  aei'«»ri|itii:  t«i  th**  eii-toni:  \*\i*  if  tli"  e^rat^i 

w.i*  :•:  '.i:i.  rii«<\  *>lii>iild  <li'-«*eiid  to  th**  lieir  at  eoiimnin  la\v-<wa.*>  h«'ld  to  Im>  itimnI.  TIk^ 
n»-T.  "Miirv  •h-*<«'iit  nia\ .  in  |iartienlur  |ilaei«M.  U*  emitiiiiMl  t**  f*!ati-*  in  t"»'*--i  in  !•!•».  f{«»«'V«» 
r».  M  .i-'^r.  W..I'in««.  •>  t;  and  •■«•*•  .\|i|i4Mid.  t«»  Kotiinx.  on  <iavelk.:i  hut  i!  ni.iv  »*xt«*nd 
tu  ft^-i.kd.  ur  any  other  inheritunee.     Ixifd  C\»ko  mivk,  (1  In^l.  Uu,  h..)  "If  land-*  of  cho 

4J.; 
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Tho  nature  of  the  tenure  in  gavelkind^  affords  us  a  still  Btrongcr  arjpunent. 
It  irt  universally  known  what  blru^^lcs  tiio  Kentish  men  mado  to  presen'e  iLeir 
ancient  libertiezs,  an<l  with  how  much  success  those  struggles  were  attcnUeu.' 
And  as  il  is  principally  here  that  we  meet  with  the  custom  of  gavelkiiid, 
(though  it  was  and  is  to  be  found  in  some  other  parts  of  the  kingdom,)^/;  v« 
may  fairly  conclude  that  this  was  a  part  of  those  liberties;  agreeably  to  Mr. 
iSclden's  opinion,  that  gavelkind  before  tho  Norman  conquest  was  the  gencnd 
custom  of  ihe  realm. (y;  The  distinguishing  properties  of  this  teuiu*e  are  variuiu. 
Some  of  the  principal  are  these:  1.  The  tenant  is  of  age  sutilicient  to  alicne  hii 
estate  by  leotlmcnt  at  the  age  of  litleen.r/i)  2.  Tiie  estate  does  uot  ef^:heat  in 
case  of  an  attainder  and  execution  tor  felony;  their  maxim  being*' the  tkther 
to  the  bough,  the  son  to  the  pl()ugh/*(//  3.  In  most  places  he  had  a  power  uf 
devising  lands  by  will,  before  the  statute  for  that  purpose  was  made.(A)  4.  TU 
lands  descend,  not  to  the  eldest,  youngest,  or  any  one  son  only,  but  to  alltite 
*R'  1  ^^'^^^  together ;(/)  which  was  indeed  anciently  the  most  usual  'course  of 
-'  descent  idl  over  Engiand,(m)  though  in  pailicular  places  particular  cus- 
toms prevailed.*     These,  among  other  piHiperties,  distinguished  this  tenure  in  a 

(f\  Htat.  32  Hen.  VIII.  c.  29.    Kitili.  uf  Omrte,  JUO.  (*)  Limh.  IVrmmb.  614. 

if)  In  t:to  rr^fthtj  niitt  i/uii  tjc/i-.  m/min,  j'nijuen*  ft  ufitvta  (■    Lamb.  %'^K, 

full:  p>t*tr-\  rtiieri*  atlrmjttit^  ft'/  priritti*  tfU'frumi'im  foitt-  (*)  V,  N.  B.  IW.    Cto,  Qtr.  fiflU 

mm  ittnturtuiitHihut  aliui  jm^tm  Ttijt  rminau» :    Otntianu  {h  Litt.  |2lU. 

$oIum  inUyrn  el  invuAata  rtman^il.   An-ihrt.  I.  2.  c.  7.  (■*>(iLiutil.  f.  7,  c  3. 

nature  of  borough  Kn;;lish  be  lettcn  to  a  man  and  his  hoire  during  the  life  of  J.  SL.  ani 
the  lessee  dieth,  the  youngest  son  shidl  ei\joy  it.''  And  in  the  wime  place  he  tell*  nc 
**tlie  cu^toniaiy  dosct-iit  may.  in  i>artioulur  ])Iaoo.s,  extend  to  collaterals;"  but  thm  ii 
mu.st  be  s]>ecially  pU>:uU'd,  lor  the  custom  is  in  mivt  plu<*es  oonfinfHl  to  caees  of  lineal 
descent,  (feayley  r.v.  Stovt'iis.  Cro.  Jac.  ll>8.  Reve  r.*.  Barrow,  Cro.  Car.  410;)  and  vhcn 
lands  would  at  eoninion  law  descend  to  tho  issue  of  the  eldest  son  Jur€  nmeMntaHc^ 
thov  will,  by  the  custom  of  horougli  English,  descend  u])on  the  issue  of  the  \ouDftst, 
Cleinents  ex.  iScudamore.  *2  Lord  Kayni.  1024.  S.  C.  1  P.  Wms.  GH;  and  1  Salk.243.  Th$ 
courst>  of  (/'-.<(/*/-/(/  of  lan<ls  hold  in  gavelkind  or  in  borough  English  cannot  be  alteivd  bf 
any  limitation  of  the  jiartics:  for  customs  which  go  with  the  land  and  direct  theconrM 
of  inheritance  can  l»o  altered  only  by  ]iarlianu'nt.  Co.  Litt.  27,  a.  Jenkins  Cent  papi 
220.  S.  r.  Dyer,  171>.  b.  Ko.*  /-.v.  Aistrop,  2  W.  Blacks.  1220.  2  Halo's  Hist,  of  Com.L 
lo;'>.  But  there  is  a  great  <lit!'ereuce  ))etwcen  the  de>cent  of  hucIi  land  and  the  purchiM 
tliereof ;  for  if  uj»o»  such  ]»urchas<.*  a  remainder  l»e  limited  to  the  right  heir  of  the  piu^ 
chaser,  or  (»f  any  other  p«*rson.  the  heir  at  common  law  will  take  it,  and  not  the  cufloo- 
ary  heir.  For  the  remainder.  >)eing  newly  create<l.  could  not  he  considered  within  tbt 
old  custom,  (.'ouiiden  )-x.  Clerk,  Hob.  IM.  On  the  other  hand,  if  a  man  seiied  in  fee  of 
lan<ls  in  gavel kin<l  makt'  a  gift  in  tail,  or  a  lease  to  a  stranger  for  life,  with  remaiiidtf 
to  his  own  right  heirs,  it  seems  all  his  sons  will  take;  for  the  remainder,  limited  to  iIm 
right  heii-s  n\'  tlie  dunor,  is  not  a  new  purchase,  hut  only  a  reversion,  which  will  IbUov 
tile  customary  cour-e  of  descent.     (\).  Litt.  10,  a.     Chester  r*.  Cliester.  3  P.Wm8.63. 

If  the  coiu't  of  chancery  i-;  called  ujion  to  administer  a  will  creating  an  esecutoix 
trust  respecting  land*;  hehl  in  horougli  English  or  gnvelkiml.  and  the  efjttnui  fvc  frwf  in 
to  take  a"<  purchasers,  the  lands  will  he  direi'ted  to  hv  conveyed  not  to  hein  arrordiBg 
to  the  custom,  but  to  the  lu-irs  at  common  law.  Rol)erts  vs.  Dixwell.  1  Atk.  M, 
iStarkey  rs.  .Stark«'y,  7  Bae.  Ahr.  170.  And  all  gavelkind  and  l>orough- English  landiai* 
now  devisable :  hut  sinci*  the  statute  of  fiiuuls  ('JJ  Car.  11.  c.  3)  the  devise  of  theM^  tf 
of  other  hnuls.  must  h**  in  writing. — ('hittv. 

*See  in  general  Hnhinson  on  (lavelkind:  Bjic.  Ahr.  and  Com.  Dig.  tit.  GarrikiBd; 
Cm.  Dig.  I.  Hm;.  1:;l>.  l  ^4.  2.  :".41.  :i.  47').  VM>:  Fearne's  Con.  Rem.  154;  Pfthiton  on  Csm- 
vevancing.  1  vol.  2s7,  2*.Mh  II.  Chittv  on  Descents,  index,  tit.  Gavelkind. — Chittt. 

^The  best  historians  show  that  tlie  Kt^ntisli  men  owed  what  the  learned  commentate 
calls  the  preservation  of  their  ancient  lihcrties  not,  as  sup|Kised  by  him,  to  their  mccf^ 
ful  resistance  of  the  invader,  hut  to  tht^r  policy  in  yielding  a  rea«iy  and  appaivBilj 
spontaneous  submis>ion  to  liis  authority.  See  authorities  in  Biic.  Abr.  GaTeUuM,  JL^ 
Chittv. 

'  But  if  tenant  in  gavelkind,  heing  indicted  for  felony,  absent  himself  and  isoatliml 
after  proclamation  made  fur  liim  in  the  county,  (or  if  formerly  he  had  taken  lancivn 
and  ha<l  abjured  the  i-ealm.)  h\<  \u-\v  shall  rea])  no  1>enefit  by  the  custom,  but  the  kM 
shall  escheat  to  the  lord  :  and  the  king  shall  have  year  dny  and  waste  in  them«if  hoMa 
of  another,  in  like  niMun^'r  as  tlK^  t'onnnon  law  dir*>ets  as  to  lands  which  are  nol 
to  the  custom  of  gjivelkin<l.     linh.  (lav.  22t». — Ciiittv. 

'  Guvclkind  and  borough  English,  being  customs  already  acknowledged  bf  IcVt 
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BK^i^t  n'niarkaMo  mnnnor:  and  3-ot  it  m  said  to  be  only  a  Rpccion  of  a  ftocaf^ 
tfnun*,  riKNiitiiMi  liy  tlio  cUHtuni  of  the  country;  the  lumlrt  boiu^  h(»lden  hy  Huit 
of  niiirt  uiid  fi'ultv,  wliicli  Ih  u  Horvioe  in  itH  nuturv  cortain.di;  Wliorotore  by 
a  eliurtfr  of  kin^  /olin.(f>)  lIulnTt,  urchbirtbop  of  (*antvrbun%  wuh  authorizvd  to 
fxrh.ithif  tbi»  ;;:ivt*lkin«l  tfhiiri'H  boldon  of  tbo  m»o  of  Cuntorbiiry  into  tenurvH  by 
kni;:bt'K  stTviiv;  and  by  Htututi*  li\  Hen.  VIII.  v.  H,  fur  flis^avcUin^  the  hinJii 
of  divi-n*  lord**  and  ^rntK*men  in  the  eoimty  of  Kent,  they  titv.  directed  to  1»e 
di-Mi-iiflil'h'  for  the  futiin'  lifi*'  of  fur  hiiuU  ichirh  vrcre  ntver  hMfn  hy  service  of 
^m\j J' .  Niiw.  the  inimiinitios  which  the  tenants  in  ^velkind  enji»yed  were  Hueh 
a«  wo  caniM't  nMiccive  hlioiiid  )»e  conferrtMl  u]M>n  mere  idouj^hnien  and  |R*aj«antM; 
front  all  whirh  I  think  it  sutliciently  chsir  that  tenures  in  i'vvv.  s«j<'a^e  are  in 
i^'iii-ral  iA'  a  moIiKt  ori^^inai  than  ib  assi^rned  by  Litth'ton,  and  alter  him  by  tho 
bulk  of'  tiiir  roiiiiiidii  lawyers. 

llaviiiir  thus  di.stril»utcd  and  distin^iiish<rd  the  several  species  of  tenun^  in 
fr^N-  ••M;i^t.,  I  priMci'd  lu'xt  to  sliow  that  this  al?*o  partakes  very  strongly  of  tho 
r«-'dal  nature.  Wliicli  may  |)n>bal>Iy  arise  fn»m  its  ancient  Saxon  original; 
»:tf  i-  I  a-  was  bct'ure  oliservetl  m' />)  louds  wen*  not  unknown  anion^  the  Saxons, 
though  thry  did  not  form  a  part  of  their  militarv  ]  Nil  icy ,  nor  wen*  drawn  out 
ii.:>>  •*ii4-h  arbjtniry  coiisetpiences  as  amon^  the  Normans.  It  seems  tlien*loro 
r»-a'«"ii:iMi*  to  iMia>^ine,  that  snca;;e  tenun*  cxlr«ti'd  in  much  the  same  Mate  bo- 
tort-  till'  roiiipiot  as  at\er;  that  in  Kent  it  was  ])n'Si*rved  with  a  hii;h  liand,  an 
our  M-torifS  intorni  us  it  was;  and  that  tlie  rcM  of  the  socai^e  tenun*s  dispersini 
lKr»  i:rh  Khirlan'i  CM-ajK'd  tlie  ijenenil  fate  tjf  other  pn>perty.  ]»arlly  out  of  favour 
an>i  alb* -t  ion  to  their  partit'ular  owners,  and  partly  from  their  own  inMi;niticaney ; 
•ihi  <•  I  do  iiot  afiprehend  the  nunil>er  of  socai;e  tenun*s  soon  atter  the  conquest 
lo  l,:iv«-  bi'i-ii  vi*rv  considerablf,  nor  their  value  bv  anv  means  lari^e ;  till  by 
fiurr*— .ivo  *<-hartrrs  of  enfninchisement  ;rrantcd  to  the  tenants.  whi<'li  an*  r»w|' 
partii  ulariy  nu'ntioiii.Ml  bv  Hritton.f^)  tluir  numher  and  value  be^an  *- 
1<»  -.-.v«ll  Mi  far,  as  to  make  a  distinct,  and  ju>tly  envied,  part  of  our  Kn^lish 

II..'.\  ivi-r  this  may  l»c,  the  tokens  of  tlu-ir  fiodal  original  will  evidently  appear 
l'r'«rii  a  -^liort  romparisoii  of  the   inridrnts  and  conMijUrnr*'?*  ot'  ^oraire   ti'min^ 

u.'.'!  ill" f  tiiiure  in  chivalry;  remarkin:^  their  a^^reenirnt  or  ditlerenn*  as 

iTi-  J-  •  al"»n:^. 

I  hi  ili«-  tii>t  place,  then,  both  were  hvld  of  superior  li>rds;  «»ne  of  the  kin^, 
ri'i.«  .-  iiiiniflialt'ly.  or  a>  lonl  parani<»unl.  and  {\i\  the  latter  ca>e/  t»f  a  subject 
*ir  r:.>  «ii''  l'>pi  hftwi-t'ti  the  kin*^  and  his  tenant. 

'J,  U'th  w.ri'  yfihjrrt  to  the  lV'04lal  return,  render,  n^it,  or  srrvii-e  of  some 
Nir*  ••.'-  'iilM-r,  whii-li  aro<i«  t'nim  a  supposition  i»f  an  orii^inal  t;nint  from  the  lord 
T..  t:.--  t«  riant.  In  tlu*  military  tmure,  or  luon'  proprr  t'euti,  this  was  t'n»m  its 
ii.*".-'-  iiiiiiTTain  ;  in  >orai;i',  whith  was  a  feud  of  the  inipn»iHT  kind,  it  was 
it  r-..  :i.  riv«'l.  au'l  dri«-rniinate,  (thouirh  perhaps  nothin*;  nion*  I  nan  ban*  fealty,) 
ai.  1  -••  •■••ntiinir-'  to  thi*»  day. 

::  U'»rh  wi-n-.  from  tln-ir  ronNtitutiou.  universally  subje<*t  (over  and  alH»ve  all 
<■•?}•  r  r'-iihr-'i  ti>  tin*  oath  of  ti-altv,  «»r  mutual  lM»nd  of  (»blii;ation  In'twecn  the 
I'»ri  :iri  1  r«-tiarit.' r .  \Vhi«h  oath  of  trait  v  u>uallv  draws  at\rr  it  suit  to  the  ionl's 
c*-  .r'  And  thin  ••ath  cverv  ior«l.  <»f  whom  ten«-monts  an*  holden  at  this  dav, 
ni.kjk    .\\i\  ou::lit   to  call  u]H>n  his  tenants  to  take  in  his  court-baron;  if  it  )>•* 

•    Wr..li!.  Jll.  •«.•'  ««. 

-.  *;-  ,.    /*.'  ,*'  U.J  XV..  .',  Ijtt.  rt  IIT.  IM. 


f.  •  ••■  t  i-i'l«"l:  it  i*  -ulVni»'nt  to  -thovr  that  lln»  land-  jin*  atr«i*t«H|  uml  ri*i;til.it«*<l  hy  the 
».»r  -•  »  i*r  .ill  «irlnT  priv.it**  ru«*tMm*  hum  1m»  ]ih*:t«li'ii.  ||.  <'liitty  on  I)i'-»'i'nts.  I'i-.  It  i* 
■i-"  T  -■■:■.[  t"  i.l-.i\.-  th.it  tInTf  I'alitiot  \h*  anv  aiii-i«'iit  ili'sri'iit  with  riT^inM-t  ti»  tithi^d. 
I--.,  .-.■  I  r.  Ill*  II  w«ri'  in*  a]'.ilil«*  of  hoMini;  tlh-ni  U'ton*  th«*  •li'"ii>lution  «»t"  tin*  iiiomiA- 
t»T.'  •  >«■■  I  •■••'.  d'Tii.  Lu-hiiiifton  r.«.  Mi«ho|»  of  LLiipiatf.  *J  N«*w  K.  4'.»1.  whiTi'  a  r«'i"iory 
ill  K'!if.  t'-rniiilv  iH'lofijiii;:  to  mii*  nf  th«*  di««oIvfd  intiii  i*t»*rii»*.  }ia\iii;!  Inm^u  i!rant4N| 
>,-.  If' ft  VIII.  t<i  ii  l.i\iiiaii,  to  Ik*  hohh'ii  in  ('•■••  l>y  kiiii:ht->i*rvit*i*  .>.  -'n''',  it  \v.tH  ht*li| 
th.»*  :ii*-  !.in<i'>  w>-r«' •i«*«i-fiidiltl«*  aiTorilini!  to  tin*  i  u<*toii)  nf  ^ii\«>lkiti4l.  l-nt  th«*  titht« 
Ktoriiiip  to  ihf  <.(iianiun  law,     Sov  wImi  II.  <.*liiitv'<*  l>i*M*intK,  1.1"». — run  n  . 
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only  for  the  reason  given  by  Littleton,(«)  that  if  it  be  neglected,  it  will  W 
long  continuance  of  time  grow  out  of  memory  (as  doubtless  it  frequently  bill 
done)  whetlicr  the  land  bo  hohlen  of  the  lord  or  not;  and  bo  he  may  lose 
hiK  Bcignory,  and  the  x>rotit  which  may  accrue  to  him  by  escheats  and  odw 
contingoncieH.(f) 

4.  The  tenure  in  socage  was  Rubjeet,  of  common  right,  to  aids  for  knitting 
3^Q^,     the  son  and  marrying  the  eldest  daugh*ter,(M)  which  were  fixed  by  the, 

-I  statute  of  Westm.  1,  c.  3(5  at  20«.  for  every  20/.  per  annum  so  held/asii 
knight-Per^ice.  These  aids,  as  in  tenure  by  chivalry,  were  originally  men 
benevolences,  though  afterwards  claimed  as  matter  of  right;  bat  were  all 
abolished  by  the  statute  12  Car.  IT. 

5.  Keliel'is  due  upon  socage  tenure,  as  well  as  upon  tennre  in  chivalry;  bvt 
the  manner  of  taking  it  is  very  dit!'erent.  The  relief  on  a  knight*s  fee  wan  5£, 
or  one  quarter  of  the  supposed  value  of  the  land ;  but  a  socage  relief  v  one 
year's  rent  or  render,  paj-able  by  the  tenant  to  the  lord,  be  the  same  either 
great  or  small  :(w)  and  therefore  firacton(j:)  will  not  allow  this  to  be  properly i 
relief,  but  quauiam  pra*statio  loco  relevii  in  recognitionem  domini.  So  too  the 
statute  28  Ldw.  I.  c.  1  declares  that  a  free  sokeman  shall  give  no  rtlitf,  but  ^hall 
double  his  rent  alter  the  death  of  his  ancestor,  according  to  that  which  he  hath 
used  to  pay  his  lonl,  and  shall  not  be  grieved  about  measure.  Kolieft  in  kaiiiht- 
service  were  only  paj-able  if  the  heir  at  the  death  of  his  ancestor  was  of  fcl 
ago:  but  in  socage  they  were  due  even  though  the  heir  wa«  under  age,  becaise 
the  lord  has  no  wai-dship  over  him.(y)  The  statute  of  Charles  H.  reserves  the 
reliefs  incident  to  socage  tenures ;  and  therefore,  wherever  lands  in  feeHdmpie 
are  holden  by  a  rent,  relief  is  still  due  of  common  right  upon  the  death  of  a 
tenant. (j) 

6.  Primer  seisin  was  incident  to  the  king's  socage  tenants  in  cripiVr,  as  wefl  « 
to  those  by  knight-ser\'ice.(flr)  But  tenancy  in  capite  as  well  as  primer  seiMl 
are,  among  the  other  feodal  burthens,  entirely  abolished  by  the  statnte. 

7.  Wardship  is  also  incident  to  tenure  in  socage;  but  of  a  nature  veiydito 
ent  fi'om  that  incident  to  knight-service.  For  if  the  inheritance  descend  to tt 
infant  under  fourteen,  the  wardship  of  him  does  not,  nor  ever  did,  belong  to  the 
i^oo-y     lord  of  the  fee;  because  in  this  tenure,  no  military  or  ♦other  pewoail 

J  ser\-ice  being  require<l,  there  was  no  occasion  for  the  lord  to  take  the 
profits  in  order  to  provide  a  proper  substitute  for  his  infant  tenant;  bat  hit 
nearest  relation  Mo  whom  the  inhentance  cannot  descend)  shall  be  his  guardiii 
in  socage,  and  have  the  custody  of  his  land  and  iKxly  till  he  arrives  at  the  v^ 
of  tourteen.  The  guardian  must  be  such  a  one  to  wliom  the  inheritance  hr  M 
possibility  can  descend/®  as  was  fully  explained,  together  with  the  rsasom  te 


(•}  Litt.  $  130. 

('>  Eft  muximf  prmrtantitrm  ^st.  nr  dtthittm  rrHihitur  hu 
domini  tt  vituataU  Umpitris  Uttcurttur.    LXtrHn.  jtu  /tad,  L 

(•)*Co.  Utt.91. 


(t 


)rjtt.|i9L 

:')£.2.c.Sr,|8b 
{9\  IXtX.  k  127. 
^)  a  Lev.  lU. 

y)Ci».Litt.n. 


^'Mr.  irargnive,  in  hiR  M\  note  to  Co.  Litt.  8S.  b.,  intimates  that  this  rule  should  hi 
contin<Ml  to  |>r>ssibility  of  mmeiHate  doscent.  If  this  he  not  so,  supposing  an  iafurt  Wi 
entitled  to  lands  and  his  fathor  living,  the  father  might  be  deprived  of  the  gnidii^ 
ship:  for  tli«'  infant's  heir  nii;;lit  be  a  person  to  whom  the  father  might  be  heir. 

Ihe  guardianship  of  a  fattiiM*.  by  our  luw.  (which,  in  this  instance,  is  founded  €■  thi 
law  of  natiin*. )  rontiniies.  with  r<'S)»(*('t  to  liis  8on  and  heir-apparent,  till  tbataoBillBI 
thi^  ago  of  twenty-oii«»  years ;  hut  it  so  t^ontinues  with  rt»«pect  to  the  custodv  of  thefc^ 

ily.     The  King  r.<.  Thorp.  Coniyns,  2S,  S.  C.    Carth.  SSI).     According  to  the  »frirt  h» 


igo  of  our  law.  an  ti<'ir-apf>fireiit  alone  can  be  the  Buhject  of  guardianahip  br 
U'litle's  ease,  :>  H«>p.  WX.    Hut  tliis  terlinieal  eonstruction  must  not  lead  ui  toe 


onl 
guage 

Kateline  s  ease,  .>  iiv\ 

that  ])aronts  have  not  any  right  to  the  eustoily  of  their  other  children;  for  our  law  p** 
the  custiHly  of  them  to  their  parents  till  the  ago  of  fourteen  by  the  guardianship n*^ 
turr.  S.  C'  And  tlie  statute  of  12  (*tiarles  II.  e.  24  ompowem  a  father,  thovwhuMdf 
under  twenty-one.  hy  dt'i'il  or  will  attesttnl  hy  two  witnesMw,  to  appoint  ratfuBi  Mil 
his  children  under  tw«'nty-one.  and  unmarried  at  hif*  doceave.  or  bom  after:  Mwh  ^ 
dianship  to  lust  till  the  children  attain  the  ago  of  twenty-one,  or  1  Uiy 
lh«  appointment  to  be  effectual  against  oil  claiming  as  guardii 
466 
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in  till*  former  1>ook  of  tlicso  C'oinmontario8.(6)  At  foiirtoon  thin  wanl^hip  in 
i-sL^Zk'  (fUM*-*;  anil  tlie  heir  niuy  uui^i  the  ^uunliaii  and  call  liini  to  a('<'<»unt  for 
«  HMitr*  aiki  ]»rotit(«;(/*;  for  at  this  ai^c  tlu*  law  Hiipposos  him  capahlo  of  ehiuMin^ 
pianlian  for  hiniHi'if  It  was  in  this  ]>arti<Milar  of  wardship,  as  also  in  that  ot 
■ma:;**,  ami  in  the  certainty  of  the  rmder  of  Her%'iee,  that  the  socage  tenures 
111  9«>  niiieh  the  advanta^^e  of  the  military  ones,     lint  as  the  waniship  eeased 

f«»urt«-rn.  there  was  this  disadvanta;;e  atteixlin^  it, — that  youti;;  heirs,  U'ln^ 
\\  at  M»  ti'fider  an  aire  to  choose  their  own  guardians  till  twenty-one,  mi^^ht 
ftke  :in  impn»vi<irnt  choi<'e.  Therefons  when  almost  all  the  lands  in  tho 
ii:;<i'>ni  urre  turned  into  soeai^e  tenures,  the  nante  statute,  12  Car.  II.  c.  24, 
:tM  ii'»i  that  it  should  Ik»  in  tht*  power  of  any  father,  by  will,  to  ap|ioint  tk 
tar  li:in  till  his  child  should  attain  tht*  a;;e  of  twenty-one.  And  if  no  hucIi 
•|H>iiiTnirnt  he  maiie,  the  ciiurt  of  <liancery  will  fivipiently  int<'r]Hwo,  ami 
.in«-  a  iTuanlian,  to  pivyent  an  infant  heir  from  improyidently  exiMisin;;  himself 

rum 
H.   M:»rria:re.  or  the  vtil>fr  mttrlhttjii\  was  not  in  wK-a^r©  tenun*  any  penpiisito 

adv:iiita're  to  tlie  ^uaniian,  hut  rather  the  reyerse.  Ff>r,  if  the  ^r^ianlian 
arrifi  hi**  wanl  un<ier  the  n*r\i  of  fourteen,  he  was  hound  to  account  to  tho 
■nl  t<»r  the  y:ilue  of  (lie  man'ia<re.  eyen  though  he  took  nothiuLT  i'*»r  it,  unlesa 
Miiarrii*d  him  to  adyanta^4M'/>  For  the  law  in  tiiyour  of  infants  is  always 
«h«U'«  iif  ;;uaniians,  and  therct'oiv  in  tliis  case  it  made  them  act-tumt,  not  only 
T  what  thi'y  «/»i/,  hut  aUo  f»»r  what  they  nmjftf,  reeriyc  on  the  infant's  Ik*-  r  »uq 
ilf ;  'li'-t  hy  >onie  <'(»llii>ion  the  ;;'uai'dian  should  haye  n'ceiyeti  the  yalue  *• 
ihI  nt»t  hniuirht  it  to  account  ;  hut  the  statute  hayini;  destn»yed  all  yalui*H  of 
larriaiTrs.  thi^  d«Mtriiie  of  coui>c  hath  ceavtl  with  them.  At  fourteen  yean*  <if 
Cc  tin*  w:»r«l  niiiclit  haye  dispost'<l  »»f  himself  in  marriai^e.  without  any  consent  of 
i«  :;uardt:ui,  till  the  late  act  for  preyentin;;  clandestine  marriap's.  These  doc- 
riiK-  "i"  ward^iiip  and  marria;;e  in  sora;;*'  tenure  wen*  s<»  diametrically  opiK>- 
itr  t<i  tliiiHi*  ill  kniiriitservicf,  and  so  futirvly  airree  with  thoso  parts  of  kmij 
^Iwar-l  -  law*  ilia!  wrre  r\'«*t«»n'd  l»y  llt-nry  the  Kir-t*»«  charter,  a«*  niiifht  alono 
«»ii'.  :ii.i-  u-  thai  •««M'a:xc  wa«»  ot'  a  lii;;lu'r  oriiriiial  than  the  Norman  compiest. 

!'  }':.«•*  t<>r  alit'iialii'M  wtTe.  I  ap|irr)ii'n>l.  due  tor  lands  hoMcii  of  tiie  kini^ 
I  .  ;y.  ''  hy  •^♦Ma:r«*  ti-nure,  as  wrll  a-*  in  case  of  tenure  hy  kniLjht-si'rvice  :  ft>r 
M'  -*a?'»'i-«  tiiat  rclatr  to  this  point,  ami  Sir  Kdwar«l  <*oke's  conuuent  on 
ivi:i.  r     -ji.  ak   iriiurally  of  all  ti-nants  ni  i\tjnf,  ^  without  makini;  any  distiuc- 

■    i:  .  k  I  I  <,;•■  4*  I  '*    l.iii  ;  i::t. 

•    !■••    .'1...     «  ■•   l.irx   *•».  1*    1  lii«t   T;i     i  ln«!.  A."'.  •**"..  »T. 


••  •• -•  ivi- II*  irv  ;:u:ii'li.m   L.iviii;:  th«'  ru^t<M|y  ni»t  «»iily  of  iljo  children's  piT^on*,  but 

^'  •   r  ■  -•  ,**•.  \  "til  It  il  aii'l  |'ii-t»ii.il. 

■;•.,,    •  -..in,  .»  j.i'Imt  hi. IV.  I'V  will.  d»"li'L':itt»  to  nnv  stranir«*r  wh«>m  h«»  rh«Hwo«  to 
i»-  •  .1  II.  ;•  Il   iiKTi*  ••xt'-n-iv*"  jhwit  (h:in  !lit«  l»'ti«'r  •»!'  ih**  law  jrivtw  to  hiin««*lt'  whiUt 

..■  •■-     :■•!  :tif  i!ii;tit|i.in<'h:|t  oi  nurtutf.  ;i'»  wi-  havi>  juot  Hi.i.n.  i>x|tir<*s  at  tin*  'ninn*  tiwo 

^«i   :i  .iii-iiiji  .11  -in  .«;:»■  d«»»'*. — mmit'ly.  whfii  tin*  intiini  aitain*'  the  a^f  of  fiiiirt*N*n. 
T'.' r-   .-  !.'•  ""'rf  ■•!  d'Mil.i   ih.i!   th«'  c«nirt  «if  rhjinri-ry.  n-fif'-rnlini:  ihf  kin::  a* /Mrr^if 
•r-  '    f.  I-  .4  ;'ir  i"'!;-  ii'»ii  i.'»w  p-Tli-ftly  ••"taMi^lh-d  to  «  untr'il  tlif  riirhl  «»f  a  fathi-r  to  th« 
•»••*•   -ti  nt  li!-.  «lii!  1  wImui\«t  iIh'  wi'lt.iM'  •>f  iIm»  ciiild  ini]  uTat  jvolv  nHjuin*^  >.o  <«tr<in)i( 
n».-a-iir.'      Ill  tlif  \\..il- ..I  ]..rd  KIdiiti.  "'rii Mirt  hu^  intrriM»*«Nl  in  nian\  instaniNm 

tl.:-  -  ft :   l-iiT  rlp>  .ii|i.<  iriiiii  i»  «>iii'  of  till'  ino*.t  *>«-rioii«  atpl  ini]Nirtaiit  naturi'.     The 

t.-r* '•- lii'M  Ilf  til II T  "t  iipU  Uf"»(i  |inn<-i|ili*<i  whii'h  it  oinrht  ni»t   to  |iiit   into  ii|M>m- 

ifi  w  rj.-nr   k«'i].iiij  !:.  v..  w  :ill  tin-  ffilitu;..  iif  ;i  |iarcnt'«  hf.irl  and  all  th»»  ]*rin<M|iltM| 

:).*  •■  riiTii'ii  l.o*  w.:ii  r."-|..i  t  t«i  .i  |i.ir»  n;  •«  ritrht-^."     \Vi'lh**li*y  •■•.Tin*  I»iik»'  ot  )1«mii. 

t.  1  !' J.,    M     :ii.l  -.-•   l.\-.ii-     ..  I'liMkiii.  .Ia.'.»l-'*   lh*|». 'J'-.     .'^hilh'V  =  •.  \Vi'-il.r.Miki», 

d   ■.'••■      p.-   M.iiii.'-   ::■      '    I»     M  .mi.v.li...   lo  V.-«. 'd.     Wliitti.-ld  ■   .  11:11.-.  12  V,.^. 

"J.      I»i  •:.•■'«■)  Ml t- ..•   'Ill-  I- 1 :ri  «l,  iiiii-t  «if  tli«' ••tlnT  :ii-iiin«'i"»  inx^hii-h   tli*' Juri^- 

•-^•'T,     Il    r:« -t;<»ii    lit-    l'»li    •'\«  !•  !-•  d   ni--   :Hl\»T*«"d   t«»  :   and  wIhh'Vi'T  t'\:iliiiMi*s   |* 

II  fii.i  ''i  .*  ill"-  I'kw.t  I,. I-  I'l'i'U  wh'lih'l  l'\  iiiii-ith-rat*'  hand". 

TI.'-  •■  r."    I  li!   i!i.'  litiirt  ««f  '  vi-r  tin*  |  ii'|m  itv  of  infant'*  win*  an* 

iril*  .-     t  •  ••iii-f  .il-i>luti* :  •  It*'"    tli«>   iiianiai'*^  art  aiiil  itthiTf 

'••rrr.  -•    tilt    (  li.iiii  til'ir  a^  tl  1  <l«'|Mi«it.ir\  ^'f  th.it  p.trt  of  the 

{•!•  •.  ■  '■•  ii'.rii.il  duly  iwl  im-l  |.n»|-«rl\  ^••-  •.il'.'-d-  whic 

V  ^*'iaZ'i..ii.-lii|»  I't  iii9  inf  V. 
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lion :  but  now  all  fines  for  alienation  aro  demolished  by  the  statute  of  Chirii 
the  Second. 

10.  Esclioatrt  arc  equally  incident  to  tenure  in  socage,  as  they  were  to  tonn 
by  kni«;lit-«on'icej  except  only  in  gavelkind  lands,  which  are  (as  is  Lefoi 
mentioned)  subject  to  no  escheats  for  felony,  though  they  are  to  esc-fa^ts  ii 
want  of  heii*rt.(  f) 

Thus  much  for  the  two  grand  species  of  tenure,  under  wliich  almost  all  tk 
free  lands  of  the  kingdom  were  holden  till  the  restoration  in  IGOO,  when  tk 
former  was  abolished  and  sunk  into  the  latter;  so  that  the  lands  of  both  ml 
are  now  holden  by  our  univen>al  tenure  of  free  and  common  socage. 

The  other  gi*and  division  of  tenure,  mentioned  by  Bract  on,  as  cited  in  thepn 
ceding  chapter,  is  that  of  vUlenage,  as  contradistinguished  from  liberHm  tm 
mentum,  or  f]*ank  tenure.  And  this  (we  may  remember)  he  suMivided  intotvi 
classes,  pure  and  privileged  villenagc,  from  whence  have  arisen  two  other  sjxcia 
of  our  modem  tenures. 

*Q01         *m-  From  the  tenure  of  pure  villenage  have  sprung  our  present  Ajf 
-■     hold  tenures,  or  tenure  by  copy  of  court-roll  at  the  will  of  the  lord:ii 
order  to  obtain  a  clear  idea  of  which,  it  will  be  previously  necessary  to  tabi 
short  view  of  the  onginal  and  nature  of  manors. 

^lanors  are  in  substance  as  ancient  as  the  Saxon  constitution,  though  perba 
different  a  little  in  some  immaterial  cii*cumstances  from  those  that  exist  at  tkl 
day  ;C^)  just  as  we  obsei'ved  of  feuds,  that  they  were  partly  known  to  oiu-aDe» 
tors,  even  before  the  Norman  conquest.  A  manor,,  maner turn,  a  manewkf 
because  the  usual  residence  of  the  owner,  seems  to  have  been  a  di^tnet  if 
gi'ound  iu'ld  by  lords  or  great  personages  j  who  kept  in  their  own  hind*  m 
much  land  as  was  necessjiry  for  the  use  of  their  families,  which  were  edd 
terrce  dominicaleSy  or  demeane  lands,  being  occupied  by  the  lord,  or  imM 
manerii,  and  his  sei-vants.  The  other,  or  tenemental,  lands  they  di^thlntrf 
among  their  tenants;  which,  fi-om  the  ditferent  modes  of  tenure,  were diiQ^ 
guished  by  two  ditlerent  names.  Fii'st,  hook-land,  or  charter-land,  which  !■ 
held  by  deed  under  certain  rents  and  free  services,  and  in  effect  differed  nothitf 
from  the  free-socage  lands  ;(/0  and  from  hence  have  arisen  most  of  theirwhM 
tenants  who  hold  of  particular  manors,  and  owe  suit  and  service  to  the 
The  other  spi'cies  was  called  folk-land,  which  was  held  by  no  assurance  in 
ing,  but  distributed  among  the  common  folk  or  people  at  the  pleasnre of  tkl 
lord,  and  resumed  at  his  discretion  ;  being  indeed  land  held  in  villenage.  vhick 
we  shall  presently  describe  more  at  large.  The  residue  of  the  manor,  wiD|( M* 
cultivated,  was  termed  the  lord's  waste,  and  ser\'ed  for  public  roads,  and  Ai 
common  or  pasture  to  the  lord  and  his  tenants.  Manors  were  formerly  caU 
baronies,  as  tlu>y  are  still  lordshi]>s  :  and  each  lord  or  baron  was  empoveifdti 
hold  a  domestic  court,  called  the  court-baron,  for  redressing  misdemesnonari 
nuisances  within  the  manor,  and  for  settling  disputes  of  property  among  thi 
tenants.  This  court  is  an  inseparable  ingredient  of  every  manor;  and  if  thi 
3f,QI  -,  number  *of  suitoi*s  sliouhl  so  fail  as  not  to  leave  sufficient  to  makeajaj 
-*     or  homage,  that  is,  two  tenants  at  least,  the  manor  itself  is  lost" 

(/>  Wrifcht.  -.10.  (#)  Co.  O ip.  H  2  ami  10.  (A)  (U  €^  f  1 


"  Mr.  Watkins,  (1  Treat,  of  Topyh.  7.)  followins  lord  Coke,  (Copvh.  p.  52.)  pi«f«i*i 
derivation  n\'  th«'  word  "manor"  whieli  brinjT'i  it  from  the  Norman  ^Vench  word'wwiff.M 
guido.  as  most  n^rrt'ein;;  with  the  nature  of  a  manor,  all  the  tenant*  of  which  WMV  aiM 
the  gui<lane4*  of  tin*  lord  thereof.  Lord  (Vike  held  this  etymology  mn»t  prabdUk^ 
cause  (he  says')  a  manor  siirnifies  the  Jnrisdirtinn  nnd  royalty  incorporate,  latKcr  tftfl 
the  land  or  scite.  Wliatever  the  derivation  of  the  wonl  may  be,  it  is  certain  thMlfci 
jurisdietion  wa>.  as  our  author  himM>!f  informs  us.  at  least  as  essential  to  the  cMtfiti 
tion  of  a  manor  (or  h»rd-hi]).  or  Imrony)  as  n  mnnsion-hou^e  ever  was.^?anTT. 

*-They  must  he  two  freeholders.  hoMin^  of  the  manor  subject  to  escheat.  3T.&IB 
Bro.   Ahr.  tit.  ('an-e  a  remover.  ]ile«'.  \y\.  ."»'».     A  manor  by  reputation,  hDtvftiAt' 
eeas<>d  to  he  a  lepd  manor,  by  d«'t'eet  of  suitors  to  the  rourt,  may  yet  retafai  MMwrf 
jirivile^res.  as  a  presrrv**  for  ^ame.  and  tlie  li>rd  may  still  ap|JOinti  ""^ 

250.    Waikins  on  Coi>yhold,  a  ed.  21,  22.— Cuittv! 
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n  I  ho  ourly  tiiiicn  of  our  Io<rul  (MUistitutioii,  the  kin^*i§  px^ator  barons,  who 
1  a  lar:;i»  oxtviit  *»i'  trrrilory  lu*M  iiinIiT  tlio  crown,  ^rauted  out  frequently 
alU-r  manors  to  infi-rior  {lorsonn  to  U*  holdon  of  tli<'niKelvvA ;  which  <lo  there* 
e  bow  continue  to  Ik*  hclil  iin<ier  a  Mi|K'rior  loni,  wlio  in  caliiMl,  in  8Uch  eascH, 
i  loni  |ianiniiiunt  ovi^r  all  these  nianorn;  an«i  hin  Kci;xii<>ry  in  fre(|uently 
lunl  an  hi>noiir,  n^it  a  manor,  es|>eciully  if  it  hath  h«-lon;^ed  to  an  ancient 
»1j1  liiiDMi,  or  hath  Uvn  at  any  time  in  the  hand-i  of  the  cmwn.  In  imitation 
K'ri.t«f'.  ihi'?M'  inierior  lonin  he;xan  to  carve  out  and  ^rant  to  othcrn  Htill  nioro 
liute  e^iuti'j*.  to  he  held  as  of  iheniseiveH,  and  were  v»  priK'ecdin^  downwanU 
ihn'i'fi.f/i.-  till  (he  Miperior  hmls  ohsfrved.  tliat  l>v  thi*«  method  of  Huhinfeuda- 
»D  ility  l<»>t  all  tlieir  fe<Hial  protilH  of  wani^hi|ls,  marriages,  and  cKciieatMy 
birh  liil  into  the  liands  of  these  mesne  or  middle  lord*<,  who  were  tlie  imme- 
lie  ouperior^  of  till'  ttrn-ti/nint,  or  him  who  4N*cuiae<l  the  land:  and  also  that 
t  ii.i-^iie  lonls  tliemselves  wen*  m»  imiMiverished  therehv.  that  thev  Were  <lij*- 
Iri  ir-'fu  performini^  their  services  to  their  own  hujieriors.  Thin  <iecaMoneti, 
•1.  t!..»:  |o*t)vi^lMn  in  il»e  thirty-second  chapter  of  imtfjnd  varttt^  W  Hen.  111., 
Li*}:  >  n<i(  t«i  he  toiind  in  the  tirst  charier  ^ntnted  hy  that  prince,  nor  in  the 
At  •  i..ii-t<-r  «if  kin:^  John,)(i)  that  no  man  should  cither  ^ive  or  sell  his  land, 
\k'*'.\  r*-^«-rvin!X  sutlieieni  to  answer  the  dentand  «>f  his  hml ;  and  atterwartU 

•:.»tii!f  «ii'  Wrstm.  .*!.  or  ifHia  unpt'ins,  is  K«lw.  I.  c.  I.  which  <lirects  that, 
*t\  :i.i  -a!<  -«  Mr  tiotlnient'*  of  land,  the  teotY're  shall  hold  the  same,  not  of  hlH 
iir>l.;i*i-  tfotfof.  t)Ut  of  the  chief  lord  of  tin*  tet*.  of  whom  su<-h  leoll'or  him- 

hrl  i  it  *'  Hut  th«*se  provisions  not  extendini;  ti>  the  kind's  own  tenants  in 
itt.  tilt'  like  law  eoneernin^  them  i^  declared  l>v  the  statutes  of  iinnffiitiru 
.^.  IT  Kdw.  II.  e.  t»,  and  of  :U  K<I\v.  III.  c.  l.'i,  hy  which  last  all  suhinfeutla- 
*.*.  pn  viouf*  to  I  he  reiijn  of  kintc  *FM\\ard  1.,  weiv  contirnn^il.  hut  all  r*«|.> 
*Hi|,ii-nt  t'>  th:il  peril >d  were  lel\  open  to  the  kin*;'s  jireropitive.  And  L  *"* 
n\  rti-iK  I-  it  i->  4  liar,  that  all  manoi>  existing  at  this  dav.  mu*>t  have  existed 
>-ar!v  a-*  kin::  Kiward  the  Kirst  ;  for  it  i*4  csM-ntial  to  a  manor  that  there  he 
ail'-*  w'.r*  \k'u*i  tif  till-  lord:  and  hy  the  oprratii»n  ot'the^e  statutes,  no  tenant 
'.  .',  '  -:h">'  tli«-  a<<e«^i«>ii  lit'  that  prinee.  and  no  tiiiant  ot' a  common  lord 
'  »  *..,•   -laiiiir  ''i'  'jti'i  t  !/ij'ti>ri  <,  c<iuld  create  any  new  tenants  to  huM  uf  him- 

<'-.i.  \\i:li  ri.r;iril  lo  the  fMlkdand.  or  e*itates  held  in  villenai^c,  thi**  was  a 
*  -  !■:  t.'iurr  iiiiiln-r  strietly  feodal.  Nf»rman,  or  Sax-in;  hut  mixed  ami 
ii|'  .  I'd  'I  ilitin  all:/.  I  and  which  aNo.  <in  aeeount  of  tht*  heriot«  that 
fcj-.'»  .irr.  !.  J  .'.  luav  -i-rm  to  have  somewhat  I>ani-«h  in  its  iM»nkpo**lti'>n.  I'nder 
'  >.i\'H  :.  ■•.••r:;m.ut  there  weiv,  as  Sir  William  Temple  speak?*,  /»  a  sort  of 
*]']•■  'I  ;i  • '  r.  i  '  'til  "l"  il'iw  nriixhi  servitude,  useil  and  employetl  in  the  nn»st 
T.I'-  -A'-rli-.  aiid  l"i«»n::i!ii:,  hoih  they,  their  children  and  etlects,  tt>  the  h)nl 
tl.'  -  ■.!.  iiki-  iijf  rr-t  ot'  the  cattle  or  stork  upon  it.  'rhe>e  seem  ti»  have 
•It  :.;— •  ul.'i  h«;d  what  was  called  the  t'olk-land,  li*om  whieh  they  wen*  re- 
•1.1*  ;•  ;i'  til'-  i^pi'*  )i!«-asure.  On  the  arrival  4»f  the  Normans  here,  it  sivms 
t  ■!.■.;. p'^ar  :•  TJi.iT  liny,  who  wen*  siranixer*«  to  any  oih«-r  than  a  tt'«nl:d  statt*, 
jl.'  _•  -.1  ^■.iii.-  -parks  of  enlVanehisement  to  sut-h  wretched  persons  as  lill  to 
■:r  -  .  ir.-.  hv  ;'.:Tii.t  tin:;  iht-m.  as  well  a*»  othei*s.  to  the  oath  o|  li-altv;  whieh 
(>}•  rr-  1  a  n^\\X  -•!  pt'^ti-ninn.  and  raisrd  the  tenant  to  a  kind  of  estate  sUjK*rit»r 

■i't'A  i;ri '!»'  -lavi-rv.  hut  interior  to  everv  i>ther  c«>ndition.'  tn  )    This  thev  eallnl 

•  •  • 

l»'i..4_:-  .  arid  t!»f  i«-riants  vilN'iiis,  citlu-r  tVoni  the  woni  viii.<,  or  cIm*.  as  Sir 
kiiri  I '..}<«•  tl!!*  U-.  ».    -I  rilf,i ;  heeause  iIh'V  lived  ehictlv  in  villairts.  and  wen« 

•  •  • 

i|H"\«  1  ill  rn-t!'-  w.iiks  ni"  the  most  sordi«l  kind:  resrmhlini^  the  Spartan 
"^••.  t«»  wh'Mii  al"H»'  the  eulture  of  the  lands  were  consi:^ned ;  their  ru^i;ed 

•    "..'••  x'  f  {.  I  •    II*  .ir  Ui?  ihirt-  r«.  '•  ^*  r-.Oil.  JIT. 

ir,-     .!    i;  .:    I  -.J    ■■  ». 


*Th'-  W'T'I-  ft'  til"  .i.-t  an\  "That  it  »»li;ill  hi«  l.jwtiil  in  «-V'-iy  rri'fin.ni  t«>  "M'II.  •* 
h  |l*-.i«Mif.  hi^  l:iniU  and  tf^notn^nta.  or  iKirt  ot'tli«  le.  -i  that  iln*  t«-«>tliM<  ^hnll  h( 
1^  ..t  [ii»'  •hit't'  h»rd  uf  ihc  ;h  !m-i-vh-i-  uud  eu>t «»:»'»  i-f  At*  jftifm 

[."— ''iiirrv. 
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tion  :  but  now  all  fines  for  alienation  arc  dcmolinhcd  by  the  statute  of  Chirt 
the  Second. 

10.  Esclioats  arc  equally  incident  to  tenure  in  eoea^,  as  they  were  to  teoa 
by  kni»^ht-fcion'ice ;  except  only  in  gavelkind  hinds,  which  are  (as  is  Ufa 
nientione<] )  subject  to  no  cHcheats  for  felony,  though  the}'  are  to  eaeheau  ft 
want  of  heirrt.(/) 

Thus  much  for  the  two  jo^rand  Bpecies  of  tenure,  under  which  almost  all  tl 
free  lands  of  the  kingdom  wei*o  holden  till  the  restoration  in  ICtiO,  when  tk 
former  was  abolished  and  sunk  into  the  latter;  so  that  the  lands  of  both  ml 
ai-e  now  holden  by  one  intivrrsal  tenure  of  free  and  common  socage. 

The  other  f^rand  division  of  tenure,  mentioned  by  Bracton,  as  cited  in  thejw 
cedin;^  chapter,  is  that  of  rillenage^  as  contradistini^uished  from  libtrum  tern 
mejitamj  or  frank  tenure.  And  this  (we  may  remember)  he  sulHlivided  intotn 
classes,  pure  and  y7nr/7r//^^Z  villenage,  from  whence  have  arisen  two  other  specifl 
of  our  modern  tenures. 

*Qm         *^^^'  From  the  tenure  of  pure  villenage  have  sprung  our  present  rtff- 
-»     hold  tenures,  or  tenure  by  (*o])y  of  court-roll  at  tlie  will  of  the  lord:  ii 
order  to  obtain  a  clear  idea  of  which,  it  will  be  previously  necessary  to  tibi 
short  view  of  the  original  and  nature  of  manors. 

Manors  are  in  substance  as  ancient  as  the  Saxon  constitution,  though  feAaf 
different  a  little  in  some  immaterial  circumstances  from  those  that  exist  at  til 
day  ;(^)  just  as  we  observed  offends,  that  they  were  partly  known  toonraiH* 
tors,  even  before  the  Norman  conquest.  A  manor,- ma nen urn,  a  manewkf 
because  the  usual  residence  of  the  owner,  seems  to  have  lieen  a  ditftrict  cf 
gi'ound  held  by  IoihIs  or  great  pei'sonagesj  who  kept  in  their  own  handfM 
much  land  as  was  necessary'  for  the  use  of  their  families,  which  were  ciU 
terra!  dominirales,  or  demesne  lands,  l>eing  occupied  by  the  lord,  or  domit^ 
ynantrii,  and  his  sen'ants.  The  other,  or  tenemental^  lands  they  di^tritntrf 
among  their  tenants;  which,  fi-om  the  different  modes  of  tenure,  were diiQ^ 
guished  by  two  ilitlerent  names.  First,  bookdand,  or  charter-land,  which  m 
held  by  deed  under  certain  rents  and  free  services,  and  in  effect  differed  nothlM 
fi'om  the  free-socage  lanils;(/<)  and  from  hence  have  arisen  most  of  tholrerM 
tenants  who  hold  of  ])articular  manors,  and  owe  suit  and  service  to  the 
The  other  species  was  called  folkdnnd,  which  was  held  by  no  assurance  in 
ing,  but  distributed  among  the  common  folk  or  people  at  the  pleasure  of  til 
lord,  and  resumed  at  his  discretion  ;  being  indeed  land  held  in  villenai^.  vhkk 
we  shall  presently  describe  more  at  large.  The  residue  of  the  manor, hein^;  tt' 
cultivated,  was  termed  the  lord's  waste,  and  sen'ed  for  public  roads,  and  ftr 
common  or  pasture  to  the  lord  and  his  tenants.  Manors  were  forraerivcalM 
baron it's.  as  they  are  still  lordshi])S  :  and  each  lord  or  baron  was  empoweitdH 
hold  a  domostie  court,  called  the  court-ban>n,  for  redressing  misdemesnon ni 
nuisances  wit iiin  the  manor,  and  for  settling  disputes  of  property  amone  Al 
tenants.  This  court  is  an  inseparable  ingn»dient  of  everj'  manor;  and  if  tfcl 
3j5fv^  -,  number  *of  suitors  should  so  fail  as  not  to  leave  sufficient  to  makeiJBf 
^     or  homage,  that  is,  two  tenants  at  least,  the  manor  itself  is  lost" 

(/)  Writrlit,  mo.  (#)  Co.  Civp.  §^  2  and  10.  (*)  Co.  Oa^  1 1 


"  Mr.  Watkins,  f  1  Tr<»iit.  of  Cn]nh.  7.)  following  lord  Coke,  (Copvh.  p.  52.)  prrf«4* 
derivation  of  tlir  wonl  "nijinor"  wliirli  hrin;r«i  it  from  the  Norman  trench  word'n**'.* 
guide,  as  mo<<t  a«;r«Tin;;  witli  tho  nature  of  a  manor,  nil  the  tenants  of  which  wMWd* 
the  pnidan<-i'  i>f  tlu*  h*u\  tlion'of.  Lord  (*okc  hohl  this  etymology  moat  piohiMfc*^ 
ctiwso  iho  says)  a  manj»r  si^znifn's  tlio  jurisdiction  nnd  royalty  incorporate,  iith«ik* 
the  land  or  srito.  What«'Vi*r  tho  di'rivation  of  the  wortl  may  be,  it  is  certjun  ihiio* 
jurisdi(Mi<»n  wa^.  ns  our  aiiilior  hini>«>]f  informs  uh.  at  least  an  eMcntial  tothf  ctwcfr 
tion  of  a  manor  i«M'  luitbhip.  or  barony)  a.s  n  man*<ion*housc  ever  was. — CaiTTT. 

*-Tli<*y  nnist  Ipo  two  friM-linMrr*.  holdin;!  of  tli«'  manor  subject  to  e^heat.  3T.K.4t 
Bro.  .\hr.  tit.  <'a\i-«'  a  nMn«»vor,  ]i1«m\  |»1.  'Mi.  A  manor  by  reputation.  hutwhiAfc* 
coasfd  to  ])o  a  h-iial  manor,  hy  (hfcit  of  suiloi*s  to  tlie  oourt.  may  yet  retain  POB^if^ 
]>rivih'L'«'s.  as  a  ]ir«'s«Tvo  for  ^Mnit^.  an<i  th*'  lord  may  still  appoint  a  gamekeeper.  10  AA 
25y.  Wafkins  on  Copyhold,  :i  vd.  Ill,  122.— Chittv. 
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I  the  cmrly  tiiuoM  of  our  lo^ul  constitution,  the  king's  greater  barons,  who 
a  iargi*  I'Xtfiit  of  territory  lioM  uii(k*r  the  crown,  grautcd  out  lK*qnently 
Wvr  nittUorH  to  inferior  pcM^toim  to  lie  hoiden  of  thcniHelvvii ;  which  do  there- 
bow  continue  to  \h*  held  under  ii  HU]K'rior  ionl,  wiio  iH  cuIUnI,  in  such  cuhcs, 
luni  immniount  over  all  these  munorn;  and  hiri  seignorv  is  frequently 
dihI  an  honour,  not  a  manor,  eH|HTia]Iy  if  it  hath  beU»nged  to  an  ancient 
lal  han>n,  or  iiath  Uvn  at  any  time  in  the  hands  of  the  cn)wn.  In  imitation 
frv«if,  thest*  interiiir  lonin  l»e«;an  to  curve  out  and  grant  to  others  still  more 
mie  e'«tatcs,  to  l>c  hel<i  as  of  theniM'lves,  and  were  so  pnK'eeding  4l(»wnwartlM 
nriHitum:  till  (he  Mi|K*rior  lords  observed,  that  by  tliis  method  of  subinfeuda- 

I  they  I«»*«t  all  their  fe<Mial  |»n>tits  of  wardships,  marriages,  and  escheats, 
rh  tell  inti»  the  hands  of  thes4*  mesne  or  middle  lord*^,  who  were  the  inime- 
e  «u|K*riors  of  the  ttrrr-ttruint,  or  him  wlio  tx'cupied  the  land:  and  also  that 
nie-ne  lonis  tht'inselves  were  s<»  impoverished  thereby,  that  they  were  dis- 

d  t'roin  ]M*rformini;  their  Kcrviees  to  their  own  superiors.  This  oecasioniHl, 
.that  provi^iiin  in  the  thirty-secMind  chapter  of  mayna  varta,  1)  lien.  HI., 
irh  i«i  not  to  be  found  in  the  tirst  charter  grunted  by  that  prince,  nor  in  tho 
•I  eharti-r  of  king  .lohnj(i)  that  no  nmn  should  either  give  or  sell  his  land, 
lout  reM'rvini;  .HUtiicient  to  answer  the  demand  of  his  h»rd  ;  and  atterwards 

fetatute  of  Westm.  o,  or  (/Hi'a  anpfuns,  IS  Edw.  I.  <•.  1,  which  directs  that, 
Q  all  **ale*4  or  Ifottmrnts  of  land,  the  feoffee  shall  hold  the  same,  not  of  his 
itriiiate  feollor.  hui  of  the  chief  lonl  of  the  fee,  of  whom  such  feot!or  hini- 

bell  it  '^  Hut  these  provisions  not  extending  to  the  king's  own  tenants  in 
tt,  the  like  law  conrerning  them  is  declare<l  by  the  statutes  of  jtrm^jtitiva 
I,  17  Fltlw.  II.  c.  t'l.  and  of  *>4  VAw.  III.  c.  IT),  by  which  last  all  subinfeuda- 
!•.  previous  to  the  reii^n  of  king  *l'^hvanl  I.,  were  <'ontirmetl,  but  all  rtM 
kiiptent  to  th;it  period  were  let\  ojien  to  the  king's  ]>ren»gative.  And  *- 
i\  hem-i-  it  i>  eh-ar,  that  all  man(ti*s  exi>ting  at  this  day,  must  have  existed 
srly  as  kini;  hMward  the  First  ;  for  it  is  e>M*ntial  ti»  a  nuiitor  that  there  bo 
iuts  uIhi  hoid  ot'  the  lonl ;  aii<l  by  the  operation  of  these  Matutes.  no  tenant 
•/;■•'•  s;ini'  \Uv  a<r,>v.^ioii  of  that  prinee,  and  no  tenant  of  a  ctunmon  h>rd 
«  tin-  '«i;ttiite  of  lyi/M/  < //iyifo/o',  eould  create  any  new  tenant.'^  to  hoM  of  him- 

••w.  ui:h  n'l^ard  to  the  ti»lk-lan»l,  or  e-itates  held  in  villenage,  this  was  a 
•i-s  ..:'  ti-mire  nriilnT  Ntrictly  feodal.  N<irman.  or  Saxon;  but  mixed  and 
k|»"Uii  i'-'l  i>f  tht-ni  ail:*  A  I  an<I  whi<'h  aNo,  on  ar<iuint  of  the  heriots  that 
aiiv  uTT.Mil  it.  may  seem  to  have  somewhat  l>ani>h  in  its  eomp(»sition.     Tnder 

SaxMii  liiivernment  tliere  weiv,  as  Sir  William  Teniple  speaks, i/i  a  st»rt  of 
pif  :•!  :i  •  "nditiMn  of  downriixht  servitude,  used  and  employed  in  tlie  most 
TiU-  \v.'rK-»,  and  bel«»ngint;,  ImjiIi  they,  their  children  anti  etVeets.  to  the  lonl 
lit*"  *'>il.  lik«'  the  re^»l  of  the  catlh*  or  Nlo4*k   upon  it.     'flK*se  seem  to  have 

II  iij'.*f  who  hvld  what  was  calle<l  the  t'olkdand,  tn»m  which  they  were  re- 
^»l  ■•  :ii   tli»*  Itinls  pleasure.     On  tlie  arrival  of  the  Normans  here,  it  sivms 

it..;.r<.haMf  that  lh»v,  who  were  sirani:ers  to  anv  other  than  a  fe<Hlal  state. 
Mi;  j  vi-  -iinif  sp:irk>  of  enfranehi^ement  t(»  suih  wretehed  persons  as  fell  to 
ir  *  ..in-,  by  adniittiiiir  thfTU.  as  well  as  otheiN.  to  the  oath  of  feultv  ;  whieh 
f'rr-  i  a  riirhl  ot' pi-oteetion.  and  niisi'd  the  tenant  tt»a  kind  of  estate  su|K'rior 
''wiin^dit  •'lavt'ry,  but  inferior  to  every  other  conditions  in  )  This  they  (*alliNl 
'*:ij'  .  atfl   the   tenants  villeins,  either  from   the  word  viii<,  or  cIm',  as  Sir 

ari « '.ikf  tells  ns.i  /*  •  a  riU,t ;  bet-ause  th«*y  lived  ehietlv  in  villa«xes.  an<l  were 
••y»i  in  riiMic  works  of  the  n»ost  sonlid  kiml :  n'sembling  the  Spartan 
^,  to  whom  alone  the  eultunM>f  the  lands  were  con^igne<l;  their  rugginl 

■  1    -'••  tt«- i>tf  rl  i-<il:ti"ii«  (ifUir  ih.irt'-r«.  '■»  Wriirtit.  iMT. 

»    Wrthi.  :  (•.  »  hi-t.  114. 

■    In:-  -t   III*:    Inc.  .V". 


>j.-  n.-r-l-  •»!'  til"  :iit  ar»\  "That  it  -Iiall  )m»  l.iwful  !•»  <»viTv  fr«'«'ni:in  l*»  •»»'ll.  ut  his 
•;t-.ciir<-.  Ill-  I.Oi-U  .Old  tfiii'tiitMit**.  or  p.irt  of  tli«  in.  •>«>  that  t)i>'  t'i-i<llt>i*  oliall  hoM  tho 
•  »t  r '!••  ■  iii«-t  li'F'l  •ft'  lli»»  i«.im««  U**\  bv  ."^Ui'h  >frvii'f  and  eti^toini  i.*  /•*.<  ^■•  '•i*r  At/i/ 6^ 
—  •  iiiiri. 
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mastorn,  like  our  northern  ancestors,  esteeming  war  tho  only  honounll 
ployinent  of  mankiiul. 

*n*^l  *ThoHe  villains,  Lolon^ng  principally  to  lords  of  manors,  werei 
-I  vilKnim  nyanhmt,  that  is,  annexed  to  the  manor  or  land:  or  eln 
were  in  ynjus,  or  at  lar^e,  that  is,  annexed  to  the  person  of  the  lord  and  \ 
ferable  hy  deed  fi"om  one  owner  to  another.(o)  Tiiey  could  not  leave  tbdl 
without  his  permission,  but  if  they  nui  away,  or  were  purloined  from  hiia,| 
be  claimed  and  ri'covered  hy  action,  like  beasts  or  other  chattels.  Thq 
indeed  small  i>ortions  of  land  hy  way  of  sustaining  themselves  and  fti 
but  it  was  at  the  mere  will  of  the  lord,  who  might  dispossess  them  wheiM 
pleased ;  and  it  was  upon  villein  Hl'r^'ices,  that  is,  to  carry  out  dun^,  to  I 
and  ditch  the  lord's  demesnes,  and  any  other  the  meanest  oflieeH:(//^  ml 
services  were  not  only  base,  but  uncertain  both  as  to  their  time  and  qaiMl 
A  villein,  in  short,  was  in  much  the  same  state  with  us,  as  lord  Moiestwa 
describes  to  ho  that  of  the  boors  in  Denmark,  and  which  iStiemhc»ok(jc)  ittil 
also  to  the  traaU  or  slaves  in  Sweden ;  which  confirms  the  prolmbilitv  flf 
being  in  some  <legree  monuments  of  the  Danish  tyranny.  A  villein  could  Mi 
no  pi-opeKy  either  in  lands  or  goods :  but,  if  he  purchased  either,  the  lord  I 
enter  u])on  them,  oust  the  villein,  and  si>ize  them  to  his  own  use,  unlets  hi 
trived  to  dispose  of  them  again  before  the  lord  had  seized  them;  furtb 
had  then  lost  his  opportunity. (0 

In  many  places  also  a  fine  was  payable  to  the  lord,  if  the  villein  pma 
marry  his  <laughter  to  any  one  without  leave  from  the  l()rd.(ti)and,  hvthi 
nion  law,  the  loi-d  might  also  bring  an  action  against  the  hnsl>and  Ibrdfll 
in  thus  ])urloining  his  iji'operty.^u*)  For  the  children  of  villeins  were d 
*q±i  ^^'^*  winie  state  of  bondage  with  their  j>a*rent8;  whence  they  wwtl 
^  in  Latin,  natiri,  which  gave  rise  to  the  female  appellation  of  avilid^ 
was  called  a  ni'i/i'.(.v)  In  case  of  a  marriage  l>etween  a  freeman  and  a  ncilk 
villein  and  a  free  woman,  the  issue  lollowe<l  the  condition  of  the  father,  I 
free  if  he  was  five,  an<l  villein  if  he  was  villein;  c*ontrar^'  to  the  maxim i 
<'ivil  law,  that  jMtrius  $t'//ui(ur  vvfttrem.  But  no  bastard  could  be  boniavj 
becausi'  by  antfther  maxim  in  our  law  he  is  nuUius  filius:  and  as  he  «■ 
nothin<;  bv  inheritance,  it  were  har<l  that  he  should  lose  his  natural  frecdl 
it.(^)  The  law,  however,  pri>tected  the  ])ei"M>ns  of  villeins,  as  the  kind's  M 
against  atriK-inus  injuries  of  the  lord  :  ior  he  might  not  kill  or  maimhMTilld 
tiiougli  he  might  beat  him  with  impunity,  since  the  villein  had  no  aeti 
reme4iv  at  law  against  his  lonl.  but  in  case  of  the  murder  of  his  aoceili 
the  maim  of  his  own  iHM*son."  Xeiies  indeed  had  also  an  appeal  of  npea 
the  lor<l  viola te<l  them  by  fbrce.(rt) 

.  Villeins  might  be  enfranchised  by  manumission,  which  is  either  expn 
im])lii'd  :  ex])i*ess.  as  where  a  man  granted  to  the  villein  a  deed  of  manamiMil 
implied,  as  where  a  man  bound  himself  in  a  bond  to  his  villein  for  a  n 
money,  granted  him  an  atinuity  by  <ieed,  or  gave  him  an  estate  in  fee,  ft 
or  years ;((.')  for  this  was  dealing  with  his  villein  on  the  footing  of  a  ftvemi 
was  in  some  of  the  instances  giving  him  an  action  against  his  lord,  and  in 6 

(•)  l.itt.  {  1 M.  (•)  Co.  un.  1M. 

(p  1 1  i.Hi.  i  1 7  J.  i")  utL  •  am 

«*  J  //(>  If  in  /.  tift  in  TtlWiwgiof-trift  qwequiil  ti  yrwcfptnm  ("I  IhM.  I  ML 

fumt.  mr  yt irr  tl'l-t  n m  t/iitii  fiirtn-  tltUt  in  crii>(iM«,  el  {9)  Ibid.  B  1KT,  ML 

wimfmr  U  HiltHnr  i.-/  ino  via.  Itnict4>ii.  I.  4,  It.  1,  c.  'JK.M  (■)  lliU.  W  IM^  IM. 

(r,(\K.  («)lbU.|lW. 

(•i  /*-  jurr  fuivnuniy  L  2,  c.  4.  f*>  IbM.  |  SDL 

{fj  Litt.  It  177.  (•)  B  AM,  aoft»  aa 


'^Tliis  iM  nil  «^l«N^uent  d«'srription  of  slavery.  Villeinii  were  not  protected  hf 
charfa :  uuUu.k  IJ„r  ln/fuo  cajuntur  ni  itttprmmitur^  &c.  wntf  cautioiuly  ezTOMKd  tOfl 
tho  ]H>i»r  villi'in  :  tor.  us  lord  Coko  tolls  uh,  the  lord  might  beat  hb  Tul«in.  sod,  i 
without  oauso,  lie  iMniiot  liuvr  uny  renieily.  What  a  degraded  condition  fcraW 
du«Hl  with  reason! — Christian. 

^  The  dania>!o:i  rocdViT* d  for  tho  mnim  of  hiR  own  person  might  be  iiniafiliiti^f 
by  his  lord,  and  so  no  lit>notit  iiocruoil  to  him  from  such  a  suit.   But  the  lard  ml 
U>  an  indictment  on  the  king's  behalf.     Litt.  {  194. — CaiTTT. 
4tfO 
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r  in  liim  an  ownorj^liip  4*ntiri*Iy  in<*onHisti'nt  with  hi«  furmor  Mate  of 
:i*.  Ni  uN'i  it'  till'  liinl  iin»iii;lit  :in  action  a;;aiii!«t  liirt  villein.  tluH  ciitrun- 
liini;-'/i  tor  a.-*  tlit>  Innl  niiicl't  have  u  »«iif»rt  remedy  a^ain(«t  liiH  villein, 
lin;^  lli^  ;;(MMi^..  4  wliicli  was  nu»r«'  than  r(|iiivalrnt  to  any  danm^oM  \w  could 
r.  I  till*  law.  w  Itii-li  i^  always  n-udy  to  catch  tit  any  tiling  in  favour  of  liLnrrtyf 
iicd  that  hy  hrin«;inv;  tiii^  a<tit>n  ht*  meant  to  net  hin  villein  on  the  r^r 
iMilin:;  with  hinisi-lf.  and  thtTft'orc  held  it  an  implied  ^manumission.  *- 
I  ra*M-  th«*  liird  inilict^Hl  him  for  felony,  it  was  otherwise;  for  the  lonl  oouhl 
li<*t  a  fa|iital  |»uni7*hment  on  Ikis  villein,  without  calling  in  tho  aseistunce 
law. 

•in«,  hy   tliese  and   many  otiier  means,  in  |>n>cesM  of  time  ^aine«l  eon- 
•le  irrMiiiiil  on  their  li>rds;  and  in  particular  strenirthened  tlie  tenure  of 
'<iiati««  to  that  dei^ree.  that  thev  came  to  have  in  them  an   interest   in 
pl;ier<<   tiill   lis  ;rooi|,  in  others  hetter  tlian    tlieir  h>nls.     For  tlie  ^kkI 
uii'l  heheviili  ii<«*  of  nuinv  lords  of  nnuiors  havini;.  time  (»ut  of  mind.  |H*r- 
their  villrinN  and  their  children  t«>  enjoy  tlieir  |M>N*«essions  without  inter- 
1.  in  a  re:;iil:ir  «-«Mii>e  nf  de^M'ent.  the  comimin  law,  of  whieii  custom  is  tlie 
w  irave  theiii  title  to  pre'«rrihe  against  their  l(»nls;  und.  on  |K>rformancu 
oatiie  servires,  ti»  hold  their  lands,  in  spite  of  any  determination  of  tho 
KiA.      For  thoui;h  in  p'lieral   thev  are  stilt   said  to  hold   their  estates  at 
il  **t   the  lord,  vi't  it  in  ^uch  a  will   as  is  ai^iveahle  to  the  custom  of  the 
;   whieh  eii«.toin?*  are  priierv«'d  and  evidenced   l»y  the  r<»lls  of  the  wvenil 
hantn  in  which  thev  aiv  entered,  or  kept  on  foot  l>v  the  constant  ini- 
iul   n**ai;c  of  the  M'Veral   manoi*s  in  which  the  lands  lie.     An<l.  as  such 
t  h:iil  nothiii:;  to  >lii>w  ti'r  their  estate**  hut  these  cii?«tiuns,  and  ailniissionn 
ouaiit'i*  iif  them,  entered  on  those  rnJU,  or  the  copies  <»f  («uch  entries  wit- 
hy the  Htcward.  they  now  he;;an  to  he  called   ttintttta  hy  mjty  uf  fourt-r*til^ 
fir  tenun*  it-^clf  u  rafi/fi'tfti.i  r) 
4   coiivhfild    tenurc>.  a-  Sir   Kdward   (*!)ke   oliserves.(  ^)  altliou«rh  v«'rv 

■  'h"*!  riii|«-il.  vcf  ciMiH*  of  an  aiicieiil  lM»ii*»e;  t'nr,  fmm  what  has  heen  pre- 
:»  appiiir'".  Tliai  ci»p\  lM»i«|rr'«'  are  in  irinli  no  miImt  hut  villeins,  wlni.  hy  a 

rTJi-- •>!  iiMiiii-ni«»rial  cnci'iiachnirnts  on  llie  Inrd.  have  at  last  otahli-^heil 
•inarv  rij'if  !«>  tlm-c  e-^tatc^.  which  hcfure  were  held  ahsnlnielv  at  tlie 
will  *     Wiiii  h    *atlMnU   a   vi-ry    ?«iihstahtial    r»a^i»n    tor   th«'   irreat      r»«|,« 

■  ••!   •  M-^t'-iiis  l)i:it    pi'i-vaii  in  ditlcreiit    iiiain«rs  wiih  n-ixard   hoth  In     ^ 
-I'lii   «•!    tin- c^ratt"*.  anil   ihe  privijci^es  heloiiLrinLT  t«>  the  tenants.     And 

n«  ''.I'  hnii  hi'".  :^'rcw  \n  In*  <..i  iiniverNai.  ihal  when  teinin*  in  villenaire  was 
\  :i'";."iM-«l  tli«»M-di  «i»pvli«»l'U  Were  rc-iTVcd  '  l»v  the  statute  of  Charles 
ri  'A  a-  har-ilv  a  imn'  villein  l«tt  in  ihc  iiMtinii.  For  Sir  Thomas  .*<iiiith  •/ ) 
-.  v,;ir  in  ;ill  tiis  tinn'  and  he  \\  a-  -i'«-i*etarv  t«»  FdwanI  VI. >  he  never 
if;y  V  I.  ;n  in  :::"-^  tiiPMiiilioiit  the  realm;  an«l  the  tew  villeins  re;:ardanl 
•  r»*  iii' n   n  niaMuni:  were  .-in-h  only  as  hail   lMi«in:^rd   to  hishiip*^,  m(>na*«. 

•      ►     N     I.     '-•  J    t  ■  II. !i     i.i»-il!li.  I.    .-.,  f.  l-l. 


?: lid   Tim'.' t«»  tin*  «■  i-i*  •»!" 'inint  iv.  A-tl"    h'^uvT.  T-'» )  wc  jiti'  infiirnit'd  thiit 

..■■■'•  i-iii.'li  •l'ii''.'.-t|  wle-ilit-r  tli«»-i'  uli'i.  Iiki-  «iiir  antlior.  r»'ti'r  tli**  ••ri::in  nt' 
:  i  '■■:  ;:•'  t"  :»  in;t. j  iii'»ri  •»!  tIp*  '•::it«*  i»t  \  :!!•  n  ij*-  :iii'  nut  iiii-t:iki'n.  Hi-  lopUliip 
i  »  -  i..!*  •-  ijt..  .11  1 1;.'  t  ii  t  tli:it.  in  ili'i-f  full-  'it  <  MTtM  inv  ti'iiin  wlii''h  th**  .'^.ixt'ii* 
1  r,'-'  iii.'Iiii'l.  iii':«'  .lit-  -till  « vi-tin::  .i  -p''--! t  li'nnr«' «'X.M*t!y  th**  «.lnl•■ 
.r  ■  ■■:■■.  J.-  ■!  i  •  -'.i''-.  .iii  I  iiK«  wi-'  11  iMiiiiili*:!'  "t.iti-  <it  \  tllt-M  iL''".  \Ui\  'In'  1,1  >.[  •■iljinr 
J  I;.  I.  ..i...; ; .-,,  ill..  i»  |,\  n<>  niiMii'i  a  •■'•n- lii-i\«'  ai  .rmiifnt.  .1  '  \  illi-n  i;:*' ni  i\ 
•■  * . .  ',  il  .||.-  .iw  i\  ;\  iili  t  ill  ihil')  toil  t  ji  I'onntTv .  I'Mt  a  /■  ■  ■'  i    initi::.it'."n  «•!  tli.ii  «>t.itt* 

i\-    !  -K.  fi   I  i  !■  i-      .iii-l.   ill   tl in-liinit-,  tie*  privili'j«-i|  vdh".n«  iii.iv   Im-M   I'V 

r- ••  "I."' 1  •  J  ■■■ir  «  "i-Wji.!-!.  win}**,  jit    lin'  -anif  linn*.  ••!inr-'   h"*   I'.iViMirfl   ni;iv 

tl  .1  -•  •!<■  ••!  I  Mi<'  \  .lii-n. !::•'.      It  i**  hij)il\  inii'pil-aM*'  ih.it  in  unri'^^n  i-i>Mrt?iv  .ill 

w.  r-'  it  •'}*'  ••  •■i«-\  .it''d  int«»  till*  rank  <»t  ci»i«\  li"ldtr"» :  iiid''»'d,  w*'  h  i\  «■  •  \  itv  riM»«»n 

•••ir-l   that    til ntiary  w.i-.  tin*  lact.      l.-nl   L«iiiL'lil"»iiin::h'-»  iliHil-t*.  iht-ri  !•»?•'. 

•hitk«'«inr  aiitlfif''  "t.it*  iiifiit  in  tin*  t*'vt  ]il><>\«*.  ulr.t-h  i**  -npixMifd  l<\  all  ••nr 
•  •«rrif«-r-  "n  th**  ^iiJ"|i*t-t.  :ind  i*  cuntii  Tn''i|  l-y  iln»  •viih-ni'i*  **\  hi-t-'tv.  which 
e*  di-tinet  cxaMi*>!«-t  o!'  ilit*  elinn^t*  i>t' vilh-iii  tenure  into  eop\  ImM.  -4'iiittv. 
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terios,  or  other  occle.siasli(\al  coi*]>onitions,  in  the  prccodiiig  times  of  pnj 
For  ho  tolls  u.s,  thill  "the  holy  talhoi's,  monks,  und  I'riurs,  hud  iu  thoir  itii 
Mons,  and  r>j»ocialIy  in  thoir  oxtronic  and  deadly  Hickness,  convinced  llw 
liow  dan^oron.s  a  practioe  it  was,  lor  one  C*hristian  man  to  hold  another 
l^ondai^o:  so  ihat  toniporal  men,  )iy  little  und  little,  hy  reason  of  that  tvrrorj 
their  oonscioncos,  were  ^lad  to  nianumit  all  their  villeins.     But  the  said  ' 
fathei*s,  with  the  ahhots  and  i)rioi*s,  did  not  in  like  sort  by  theirs;  fortliej 
had  a  Bcruple  in  conscience  to  inipoverisli  and  despoil  tlie  church  so  mnc^i 
to  manumit  such  as  were  bond  to  their  churches,  or  to  the  manors  which 
church  had  gotten;  and  so  kept  their  villeins  still.""     By  these  several 
the  j^encrality  of  villeins  in  the  kingdom  have  lon^  ago  sprouted  up  iuto 
holders;  their  ])ersons  heing  enfranchised  hy  manumission  or  long  acqaii 
but  their  estates,  in  strictness,  remaining  sulyect  to  the  same  servile  coodini 
and  forfeitures  as  before;  though,  in  general,  the  villein  Ber\'ice8  are 
commuted  for  a  small  jjecuniary  quit-rent. (/<) 
♦Q-1         *''^**  ^  lurther  consequence  of  what  lias  been  premised,  Tre  maveoDNlj 

*  -I     the.se  two  main  principles,  which  are  held(^i)  to  be  the  sunportereof  " 
copyhold  tenuns  and  without  which  it  cannot  exist:  1.  That  the  lands  he 
of,  and  situate  within,  that  manor  under  which  it  is  held.     2.  That  tbev 
been  demised,  or  demisable,  by  coj)y  of  court -n)ll  immemorially.  For  imm< 
custom  is  the  life  of  all  tenures  by  copy;  so  that  no  new  copyhold  can, 
speaking,  be  gnmted  at  this  day."* 

In  some  manors,  where  the  custom  hath  been  to  permit  the  heir  to 
the  ancestor  in  his  tenure,  the  estates  aix"  st^'led  copyholds  of  inheritanee;  I 
others,  where  the  lords  have  been  more  vigilant  to  maintain  their  rights,  ' 
remain  copyholds  for  life  onl}':  for  the  custom  of  the  manor  has  in  both 
so  lar  snj>erscded  the  will  of  the  lor«l,  that,  provided  the  services  be 
or  stipulated  for  by  fealty,  he  cannotj  in  the  first  instance,  refuse  to  adwKi 
heir  of  his  tenant  upon  his  death;  nor,  in  the  second,  can  he  remove  hu 
tenant  su  long  as  he  lives,  though  he  holds  nominally  by  the  precarious 
of  his  lord's  will." 

(*l  111  wiiiM'  iiiaiiiirs  till- itipyhnlfli'nt  wrr»*  Imiiiiil  topi-rfnrm 
till'  Ill■^l  MTv.h-  wlliri'!..  •.ii>  til  htil;;!'  mill  liiti  li  tlir  li-nl'd 
trn>uii<J«.  t<>  li>|i  l.i^  tr<><(<,  ainl  n-ip  his  c-irii,  .nul  fin-  lik<-; 
tlif  lonl  ii-.uilly  tiiiil:ii:4  tin-Ill  riM' tt  innl  <lriiik.  iiri<l  imiiii— 
tiiiit-r  '.IS  J4  ■kriil  ih<-  iisi-  111  ilii'  li:;:lit  iniNi<f  Si-<>ll.iii<i.  ii  iiiiii- 
Btivl  nr  piiM-r  liir  thi-ir  djvt;i>iuu.    AW.  .!/.'«•  r.i/.  K*iyiciit 


XV i.  4i». 
((•  Co.  UttM. 


"  The  hist  claim  of  villena^'c  which  wo  find  recorded  in  our  courts  was  in  tbeU< 
I.    Nny,  iiT.    11  Ilinjr.  St.Tr.;i4L».— <;iiRisTiAX. 

^''Si*  iliis  jioint  «'niisidered  (I  Watkins  on  Copyhold)  in  the  very  able  edition  of  I 
work  by  Vi<lal,  tit.  <nants,  jiufros  X\,  ')1,  kc.     AfM'ording  to  S  Bo8.  k  Piil.  Z^t  Ull 
504.  ::  \\m\  y\.  Aid.  l>'.i.  and  *J  ( -ani]!.  2()(,  'Jt')'),  without  A  8|)e«nAl  cubtou  the  lord 
make  a  mw  ;:raiit  ot  wa>to  to  hold  iis  eopyhohl.  though  slight  evidence  of 
hiiflic<':  hilt  a  ('ii>tMiii  lor  tlx'  lord  to  ^rant  Icuseu  of  the  wastes  of  A  manor 
n'stiii'tinii  i<  liail.   i'l  \\.  iV  A.  1'>.'I. — <'iiittv. 

''-'As  s«Miii  as  tlic  d«-ath  nt'  a  <>i>]>yhohi  t«-nant  in  known  to  the  homage.it 
]iivsi'nic<l  at  \\\v  iii'xt  ;!4*iii-i'al  i'<»iirt.  an<l  thrc(>  M'vonil  piTicIaniations  ahould  be 
thivo  sii<r"i'>«.iv«'  ^I'lH'ial  <oiiriH  li>r  tli*^  hfir  or  other  juTson  claiming  title  to  tbti 
whcriMit  ^iK'h  <-o)iyli«>l(l<'r  difd  mm/imI  to  <-oine  in  and  ho  admitted.    Proclamation ■' 
to  !»»'  iiimri'«*«.sary  \vh«'n«  the  h«*ir  aiipfars  in  court,  either  ]>enK>nallv  orhraltoiny^ 
until  MK-h  ]irf<i*nt]ni'iit  ami  |<ro<>l;iinations.  the  heir,  though  of  ftilf  age,  if  notbcT^ 
conn^  iiiit)  coint  to  h<>  adiiiiiti'il.     If,  atK-r  the  third  proclamation,  noauehpcnon 
to  1m>  adniittrtl.  a  pnM'fpt  may  1m*  isMicd  hy  the  lonl  or  steward  to  the  baiiinrf  ft*-^ 
to  M'i/e  tln'  lamN  into  tli<*  iinips  han<ls  for  want  of  a  tenant*  (Watkini  otf Ovf^ 
li:W.    II.  (Miiity's  I).>r.iHs.  If..-..    IKeh. -JST.    K itch.  240.    1  Leon.  100.    3id.aW 
'M^.    I  Si-i-iv.  ;;il.  \\\'l'.\  liiit  th(*  s('i/ur(>  must  1k^  (fH^uit*ptr,  kc,  and  not  ami 
feituiv.  unl«>s  linn-  li-  a  <iistoiii  to  warrant  it.    .*{  T.  R.  102. 

Tli«*  admittance  is  imTily  us  lietwecMi  the  lonl  Rnd  the  tenant,  (GSofWpb 741,) 
title  ot'tiie  lu-ir  ti>  a  <o]'yh<iiil  is  as  apiinst  all  hut  the  lord  compl^witlMBtaA 
Th«*  ct-n'moiiy  «»t  aiimittjincf  is  said  to  hi*  for  thelonr*  9ake  only;  and tlmtfcwM^iy 
vufc  the  court  ivfiisfil  a  miiiid:iiiius  to  lheh>ril  to  ndniit  apenon  whoclaiBWdly^V'S 
But  H  niandiimiis  oii;;ht  to  !•<*  granted  if  a  {iropcr  cn»e  be  laid  b  raUMOHft  1*^ 
2S>.     Kceently  the  court,  us  u  mutter  of  right,  granted  a  i  Oi  in  ttetl* 
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iml  ftpp<»n»!AKo«»  of  rt  copyhold  teniiro,  that  it  hath  in  wmmon  with 
an»  iWiliy.  f*orviroH.  (a?*  wrll  in  rnitrt  uh  othorwim',)  relicl?*,  arifl 
11*  twf>  latt4T  ht'loiiir  only  to  ('f»pyhol(U  of  inheritanoo ;  the  foriiior 
if«*  hIs4).  lint  h«*si<h**«  thcHf,  copyhohiH  have  alno  heriotH,  wanMiip, 
[oriotM.  whi«-h  I  think  an*  a^rnu'd  to  \k*  a  DuniHli  cuHtoin,  and  of 
ill  Kiy  innn'  iHTcattiT.f  j')  aiv  a  ri'ntU'r  of  tlio  bv»Mt  bcant  or  othor 
nittoin  may  he)  to  tlio  loni  on  the  <h»ath  of  tlio  tenant.     This  is 

•  *>f  vlHrin  it'tinn*;  thnv  lirini^  ori;;inally  less  hanlnhip  in  it,  whon 
and  4-liatt('l«  htdonircd  t<i  tht*  lord,  and  ho  nii^^ht  have  fH*ize<l  tlieni 
illrinV  lit'otirno.     Tlirsi*  an*  in<'i<i(rnt  to  lM)th  spcfieH  of  oopyhohl ; 

and  tint's  to  tliosc  of  inlifritance  only.     Wardnhin,  in  copyhtdd 
»kr<^  hotli  of  that  in  <'hivalry  and  that  in  8rK*a^.     Like  that     r*qij 
ht*  lord  is  tli<>  h'l^al  L^uaniian  ;^  who  nmially  aKsi^rn*)  Honie     *- 
('  ihtant   tenant  to  act  in  his  Htoad ;  and  lie,  like  the  ^iianlian  in 
tmnlahlo  to  his  wan  I  for  the  pnjtit.s.*'     Of  tinoH,  Home  are  in  tho 

J.  !W  rh. ». 

•ii-^'Ui.  .'{  Ilir.  \  ( V«"*.  IT'J.  If  th«*  hfir  U  r«*f'u<«4'd  adniittamv,  h«'  i^huU  lio 
\rii  ilpni^h  tilt'  lord  loses  liin  tiiii*.  (Conivu.  l24'» ;)  I'nr  tin)  lunl  in  duly 
hisr.  :ind  iiiiT«']y  tin-  iii<*trMTMt'Mt  nl*  tht*  ftistmn  toi  tin*  pur]M)to  of  itdmit- 
k.  <'f|i\h.  -•*!.  <'ri».  <',ir.  l*i.  <'«>.  <'<niyli.  s.  41.  So  uNo  ii4  tin*  Hti'Wjinl; 
:iii  :id!iiitt.in«-c  )iy  him  will  Ih*  ^(mxI  thou;;h  li<*  iM*ts  by  u  cMiimterftMt  or 
rity.  It  li«'ink'  MiUi«-i«'iit  if  in  :i|»[icanui('<>  he  Ix*  Htewurtl.    Co.  Copyh.  124. — 

f  of  '.» <lfo.  I.  v.  'J'*  in  rt'lutioM  to  the  ro|iyliolden(  who  are  under  mp\  an<l 
il  liy  ih^ffiit  or  hurit'ndiT  to  the  ti-«i'  of  u  la-t  will,  provider  tliat.  if  th«*y  do 
»  Ih-  adiiuttfil  ill  |iir->«iii,  up  hy  thvir  //'••/''•/i.i/ijr.  <ir  (having  n"  iftuirtii,iu:i)  hy 
.  'Whii'h  thf  art  •  ii.iMf*  thfiii  t«i  a]i|Htint/  at  om«'  of  the  tliriM*  tln^n  m-xt 
1  iir  -'ft'ward.  on  duo  ]>roi-lani:ition  mail**.  ni:iy  upiMiint  •iurh  ;ri'ir>f,.tn.<t  for 

adini--iii|i.  and  th>'ri'ii|i<>n  ini|Ht<ie  th«*  jiwt  tiiH*<4.  iiia  t<i  whirli  (mn»  nnto 
ii<*h  fiiif<>  an*  not  {laid  as  dir«*<'ti'il  hy  that  art.  tin*  lord  in  enifinwi>n*«l  to 
■  th**  |'ii»tito  liiit  without  iih«T(y  to  It'll  tinilM'n  till  Mich  tiiif*ianil  tli**  con- 
i..-^  1..-  >;iti'>ti<Ml.  ri-iiili-nn:;;  an  ncfoiint  to  th«'  |M'r>oiis  «*iititliil.  If  ilio 
ii  h  tiii'o.  t)i<Mi  th*'y  Miuv  i-i-iMi)iiir««*  tlii-ni-flvi-i  in  thi'  like  nianniT. 
rii>  :i<>n  of  thi>^  ai-i  ii  u;t«  lu'ld.  hotii  hy  lopl  Kldoii  and  htni  F>'«kine.  th.it 
li  III' -I'v  1-  not  ;it  !.'••  rty  !•»  s|..-i'iil.it'*  upon  what  tin*  h';:i'»latiin'  iniiiht 
vvh  I*  :t  \i:\^  •■xpr*--.  fl.  Tin'  «"oiirt.  it  w.i<  -aiil.  liill»«t  ahiih»  !iy  tin*  word-*  **( 
I'-'iiliii'  It-  o|M  r.itioii  to  ra-i-»  <»r  d»'>i'fnt  ••r  •»iirri*n<h'r  l'»  tin*  u-i'  of  a  will, 
•i>l\  !••  .1  titlf  iind-T  :i  ih'i'd.     'f hiT«'tor<*.  to  a  hill  hv  a  loni  tmivini!  a  di-^- 

•t  .ill  Mit.i-n  ijiid-T  tin'  Ht.iHitf.  for  r .v«tv  of  tin«'s  alli'p'<l  t«»  Ih*  iluf.  a 

.il!  ■'\«-I,      I.'-i'l  I\i'n»iii::Tiiii  'A.  Maii-fll.  \.\  V«"s.  1*4". 

iiM-  "triii.'o!  .".  I  tJ.-o.  HI.  r.  r.'J  ha-*  ^iiH'r  t'liat'tfd  th:it  all  <li'i|fi^ilii"»ns 
.:.i-.-  I  ■.  Will  -lull  )••■  a."  rtl't'tu  il  t«»  all  inti'nts  and  pur|  «»«*•••*.  althiiUL'h 
!)  i!^  il  I .  •■  }••  •  h  Til  I  h-  to  till*  ii^"  of  th«'  \\  ill.  :i>  the  sanii*  would  havf  !••  «>n 

t«  :ii«    ti 1'  ili-"  w.ll   had   I n   iniih".   thf  -tatut**  of  <ii'o.  1.  i*.  in  thin 

r*  d.  And  ](  i^  «>vidi'itt  th<'  l.i«t-naiii<-«l  <*t.iruti>  niatiTially  ijiialiticai  tho 
II"  t»\i.  th.it  '■  th»-  loi'il  i^  till*  \\"^t\  iriiaplian." 

*\  ■•!  ih-  I»rd  ni'i-i  I""  l'\  \iiiui'«if  a  ".iMM-i.il  «Mi''toinin  a  ni!UP>r:  fi"»r  hy  lht» 
(.  -  "  .i!id  '.'.  a  t.itlp-r  ni.i\  .k|>|»>iti(  a  jii.trilian  hy  his  will  as  to  tin*  i'o|i\- 
i.\'[ :  .ii.d  Tiiiitj!i  tli.^  i-u^roiii  i«  not  alNih>hed  in  tt^rnis.  n(»r  ean  Ih»  «ai<l  to 
I  h\  iiii|li<  .iti>'U  in  th>  -t.ttnii*.  \**\.  wluTt'  tin*  ciiMtoni  do*'^  not  fxn^t  in  a 
r*4r  ••p.n:oii  ;«  ;liit  th"  -t.iiutc  will  tiiifrit**:  and  t*v«*n  whi*r«'  tin*  riiotoni 
V.irk:ri>  tii,i.k.-o.  th<'  t.Kht-r  ni.iv.  hv  thi«  statiitf.  H|i|Htint  a  ^uanliiui  of  ilio 
h.id.  it  not  ot  i*i-  i-o|,\hoM  prii|>frty.     »S'f  «  Watk.  on  Cu[iyh.  l04,  lo.*». — 

ojij.'  ..).-.  miItv  a-  t-»  ihi-i  |Miint  :  hut  I  ini.iiiine  the  acvount  irivt-n  «»f  it  in 
•:  h"  fh"  •  '"iiiM  t  oh".    A«>  ill*'  ti'iiun*  i'l»*arly  s:fcV4>ur«*d  inori*  of  m**-.!;:*'  than 

•  >rd.  w.rh-'iii  .»  ^|>"i  i.d  fii'itoni  w.iirantin;:  it.  ran  not  well  In»  mi|i|>om'«1  ti>t*o 
h!it  Mi<-  n".ir"<!  ril.itioii  tti  whom  tin*  inleTitaiit'i*  eaniiot  <h*»i-i>iid.  An<l. 
I  ll  f!-[i"'-  .\l>i.  lit.  ti.irdf.  P.  pt.  I.  it  is  laid  down  hy  tin*  oturt  that  "  if  A 

•  111  t>>  .III  iiit  ini  within  tin-  an*'  of  loiiri«*i>n.  his  pn-^'fmn  nin*/,  to  wlioni  thn 
»»««-.  n  I.  "ii.ill  hav"  th"  rii-*lo>ly  <if  it.  lis  lit'  Would  of  a  fr«'4>hoii|.  unh'*'<(  th*>rii 
•{M.in*:n;:  it  !••  aiiotlit-r.      It   lh<*ri>  U*  sufh  :i  <'iistom.  that  will  still  ojMTit**, 

rt*"*!  hy  th«'  -iJitlit"  of  t'ar.  II.  S«f  ii'i.'i-.  p.  >•*,  Hut  the  pffoflil  i|in*<«tlttn 
now  Im'  }:uar  111.111  whrrc  thi'iv  is  no  cu.-loui?    Whether,  though  th«*  utatuta 
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nature  of  primer  seisins,  due  on  the  death  of  each  tenant,  others  tre  mm tei 
for  the  alionutiou  of  the  lands;  in  some  manors  only  one  of  these  whkm hi 
demanded,  in  some  both,  and  in  otliers  neither.  They  are  sometimes  iriiuaj 
and  at  the  will  of  the  lord,  sometimes  fixed  by  custom  ;  but,  even  when  irUtnij^ 
the  courts  of  law,  in  favour  of  the  liberty  of  copyholds,  have  tied  them  don li 
bo  reasonable  in  their  extent;  otherwise  they  might  amount  to  adiaheriwirf 
the  estate.""  !No  line  therefore  is  allowed  to  bo  taken  upon  deecenu  Hi 
alienations  (unless  in  particular  circumstances)  of  more  than  two  \m  » 
proved  value  of  the  estatc.(A')  From  this  instance  we  may  judge  of  the  fin» 
able  disposition  that  the  law  of  England  (which  is  a  law  of  libertv)  huh  aim 
shown  to  this  species  of  tenants;'  by  removing,  as  far  as  possible, erenr loi 
badge  of  slavery  from  them,  however  some  nominal  ones  may  contjoac  k 
suffered  custom  very  early  to  get  the  better  of  the  express  terms  npoDikii 
the}''  held  their  lands;  by  declaring,  that  the  will  of  the  lord  was  to  beol»> 
preted  by  the  custom  of  the  manor;  and,  where  no  custom  has  beennfrndti 
grow  up  to  the  projiidiec  of  the  lord,  as  in  this  case  of  arbitrary  fines,  the  hi 
itself  interposes  with  an  equitable  moderation,  and  will  not  satTer  the  Mw 
extend  his  power  so  far  as  to  disinherit  the  tenant. 

Thus  much  for  the  ancient  tenure  of  ^i/re  villenagc,  and  the  modem  oserf 
copyhold  at  the  trill  of  the  lord,  which  is  lineally  descended  from  it. 

IV.  There  is  3'et  a  fourth  8i>ccies  of  tenure,  described  by  Bracton  under  Ik 
name  sometimes  of  privileged  villenage,  and  sometimes  of  vilieiH-iocage.  U^ 
*QQi  ^^  ^^^^^  us,(/)  is  sncli  as  has  been  held  of  the  kings  of  England  frmlkt 
•1  conquest  "'downwanis ;  that  the  tenants  herein  *'  villami  faciunt  Nni^ 
sed  certa  et  determinata ;**  that  they  cannot  aliene  or  transfer  their  tene««lily 
grant  or  feoffment,  any  more  than  pure  villeins  can :  but  must  surrender  iki 
to  the  lord  or  his  steward,  to  be  again  granted  out  and  held  in  viHeiisgSL  id 
from  these  circumstances  we  may  collect,  tliat  what  he  here  describes  is  no  <ilh^ 
than  an  exalted  species  of  cppyhold,  subsisting  at  this  day,  vis.,  theteuRl 
antient  demesne;  to  which,  as  pai*taking  of  the  baseness  of  villenage  in  the  MM 
of  its  services,  and  the  freedom  of  socage  in  their  certainty,  he  has  thHfft* 
given  a  name  compounded  out  of  both,  and  calls  it  villanum  socagium. 

Antient  demesne  consists  of  those  lands  or  manors  which,  thoagh  novp 
haps  granted  out  to  private  subjects,  were  actually  In  the  hands  of  the cis« 
in  the  time  of  Edward  the  Confessor,  or  William  the  Conqueror;  andsosp* 
to  have  been  by  the  great  sur^'oy  in  the  exchequer  called  domesdiy-bocLi) 
The  tenants  of  these  lands,  under  the  crown,  were  not  all  of  the  SMneoidff* 
degree.  Some  of  them,  as  Brit  ton  testitie8,(n)  continued  for  a  lonj(  ^■•f* 
and  absolute  villeins,  de])endent  on  the  will  of  the  lord:  and  those  who  Hff 
succeeded  thoni  in  their  tenures  now  ditler  from  common  copyholdeis  in ciItS 
few  points.(rt)  Others  were  in  a  great  measure  enfranchised  by  theroriltnwi* 
being  unly  bound  in  respect  of  their  lands  to  perform  some  of  the  better iflrt* 
villein  services,  but  those  determinate  and  certain:  as,  to  plough  the '"*^'' 

(*>  J  Ch.  TU]..  1.14.  (•)  C.  Sft. 

(( I  /..  4.  tr.  1.  c.  24.  (•)  F.  >'.  &  SI. 

r«l  K.  X.  H.  14,  ,V». 


will  not  operate  to  dcffiit  a  <Mistom,  it  shall  take  place  in  the  abBence  of  sw  «^JJ 
Mr.  Watkins  is  of  opinion  tliiit  it  will;  and  ev««n  wnerc  there  i«  a  cuatom  he  thisk ■" 
the  father,  hy  will  un<l<'r  iIm'  statuto.  may  ap]>oint  a  guardian  of  the  bodjrfhii**r 
It  is  dosirablt'  that  th<^  law  shouUi  bo  a.s  ho  states  it,  hut  1  am  not  awire  thiKM** 
eion  to  that  dloct  has  taken  i>laee.     See  2  AVatk.  on  Copyholds,  104.— CotlBllA 

"-  As,  ill  the  case  where  tl>e  loixl  is  not  l>ouiyl  to  renew,  or,  beinc  so  bound  ty^fc*^ 
torn,  the  eopyholilcr  is  allowed  to  ])ut  in  more  than  one  life  at  a  time,  snd  w-^H! 
several  admissions  are  made  at  th<'  H;iine  time,  for  which  an  increaned  fcwff  ^"H 
demandeil.     Th<^  rule  pMu-rally  is  to  take  for  the  stecond  life  half  what  tho  is 
tenant  for  life  )>ays.  and  for  tiie  third  half  what  the  tteoond       .ya.    Bat  tldi 
understoofl  by  ]»ersons  taking  sur,v.tfeii't'hf;  for  if  they  take  as  jomt  tenaBtsikOri 
in  common,  the  sin>;J«'  line  only  would  be  due:  to  be  apportioned  in  tihebllv^ — ^ 
pay i ng  seven d  1  y .     \V  ji  i  k .  on  ( 'opy  h .,  1  vol .  iU  2.    Scriven  on  Corf  h.  S74.    ft  *52 
coparceners  are  entith'd  to  be  a<linitted  to  c*opyliold  tenei  IM  *^  ~ 

payment  of  one  set  of  fees.    3  Bar.  &  C.  173. — Chittt. 
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M>  many  dajM,  to  Mipnlj  hi  a  court  with  Buch  a  quantity'  of  proriflionii,  or  otbor 
mJ  M*r\'i(*4*H;  all  of  which  are  now  chan^^l  into  pecuniar}"  rentA:  and  in  con- 
r^fttion  hert'uf  they  liait  many  immuniticH  and  pnvih>geH  grunted  to  them;(p) 
i>  in*  the  n«;ht  of  their  |)r()|>erty  in  a  peculiar  court  of  their  own,  called  a 
t  uf  antient  (K*nieHne,  by  a  (>cculiar  prtK-cHA,  denominated  a  writ  of  riaht 
;kq)^  not  to  pay  toll  or  taxefl ;  not  to  contribute  to  the  expcnaes  of  knights 
li«*  -ihin*;  not  to  lu*  put  on  jiirieH;  an<l  the  liko.(r) 

rbe!«o  toniuits  therefore,  though  their  tenure  bo  alxiolntely  copyhold,  r*|An 
have  un  inUn-j-t  equivalent  to  a  freehold:  for  notwithstanding  their  '- 
i«  V!*  wi*n*  of  H  |iuHi>  and  villenouR  original.(/»)  yet  the  tonantH  were  esteemed 
i  other  n^spi'i-tH  to  Ik*  highly  privilei^efl  villeinrt;  and  cflpeciall}*  for  that  their 
itv*i  wen*  fixed  and  determinate,  anil  that  they  could  not  be  compelled  (liko 
^  vilK'inH)  to  reiinquiHh  thcHe  tenen;entH  at  the  lord's  will,  or  to  hold  them 
nj»t  tlifir  own  :  "*f  idro"  Hay«  Bract  hi,  ^^dicuntur  Ufferi."  Britton  also,  IVom 
\  their  freeilom,  calls  them  nAimoXvilQW  Sftkemans,  an<l  their  tenure  MkrmanrirA; 
'li  he  «if*«rrilH*s(0  to  he  **  lands  and  tenements,  which  are  not  held  hy  knight- 
i«T.  nor  hy  ^raiid  st>rjeanty,  nor  by  |K'tit,  hut  hy  simple  servicer,  being,  as 
vn*.  lainN  en fnincl lined  hy  the  king  or  his  pnMhK'essf»m  from  their  antient 
<^ii«*.'*  And  the  same  name  is  aho  given  them  in  Fleta.(u)  Hence  Pit«- 
•^•rt  olH«cn*es.(  rr)  that  no  lands  arc  antient  demesne,  hut  lands  holden  in 
*:%.*:  that  i*i.  not  in  free  and  C4»mni(>n  so4*age,  hut  in  this  amphibious  subor- 
l<*  vUk-^  ot*  viliein-soeage.  And  it  is  |)ossihle,  that  as  this  spe<*ies  of  s(K*agi« 
in*  i*4  plainly  foumliHl  ufMin  pre<lial  ser\'ices,  or  servie(»sof  the  plough,  it  may 
^  ^iviMi  f-auM*  to  inia:^n«*  that  all  socage  tenun's  arose  from  the  same  original; 
rnnt  i»t  di^(in«ruiHhing.  with  Bracton,  U'tweiMi  free  socage  or  socage  of  think - 
ire.  and  villt>  in -socage  or  s<K*ago  of  antient  denu*sne. 

^tnds  hojilon  by  thin  tenure  are  tht  refon*  a  sjH'cies  of  copyhoM,  and  as  such 
<t\'in1  and  «*xem]»ted  fn)ni  the  opcniti<m  of  the  statute  of  Tharles  II.  Yet 
'  dilfiT  Ironi  connnon  copyholds,  principally  in  the  privilegt*s  U^fore  men- 
••*! :  »<*  aUo  tliry  differ  fn»ni  freeholders  by  one  s|KM*ial  mark  and  tincture  of 
fiai;i-,  iiiitt'il  hv  Hnicton,  and  nMuaininir  to  this  day,  viz.,  that  they  cannot  U» 
»~«-vrd  t'ri'in  man  to  nnm  by  the  in*neral  common-law  (*(»nveyan<vs  of  feot!'- 
t.  un'l  ihf  ri'st  ;  but  must  pass  by  surn'iider,  to  the  loni  or  his  stewani,  in 
iiianiitr  ot'roninion  c-opyhoids;  *yet  with  this  diMtinction,(j')  that  in  r*||k| 
»«iirri-iiilir  of  thcM*  lands  in  antient  demesne,  it  is  not  usihI  to  stiv,  ^ 
A'././  ,if  ffif  trill  nf  the  lord**  in  their  co])ies,  but  only,  "fo  hold  according  to  the 
^sn  "f  (Kf  //lii/iMr."*** 


r  (  Ifi-r  yv. 

t  J  \  n  11. 

•  «.  .1    MM  «>r  r.xch.  irvndao. 


(•I  I..  I.e.  K 

!•,%.  II.  la. 

(•j  KitclH-D  <«  Ccwrta,  1M. 


In  an  ;!■  :i'.n  **\'  ♦'.jf«-tin«*nt.  it  may.  by  I«':iv»^  of  tli»»  court,  l>o  ploa<le<i  in  aKitoment 
!)i>-  lii.'i^  jr*-  part  lit'  :i  ni.inor  whi<*]i  i-*  Ik^M  in  an«*i**nt  donu^sno;  but  su<*h  »  pkia 
t  U  «'A..Tii  t«».  .Hid  i-  n«»t  t'.ivuurtsi.     '2  Hurr.  lo-M». — <*uittv. 

I'--,  l--  Ttf  :iii>  it-nt  ilfiiif^iK^  land}4  hold  triM»ly  >»y  tin*  tyrant  of  the  kinf!.  and  tho^o 

■^l '  t:>t<  III  ir-.  1r>'>*li<>lil4,  hi'M  of  a  manor  wb if *h  i<«  iinrifut  demo^ne  l>ut  not  at  th** 

•  »t  Til.-  I'.-l.  tli«'rt'  i«*  a  tliini  Ha-**,  o!1«»n.  a.-*  in  tho  t«'Xt,  but  I'lTontHm-ly.  «*idltHl 

tit«  :ri  :»ri<-!«*iir  •{•'iiif^n*'.  wlit>  hold  of  a  manor  wliich  it  anriont  flfun-on**.  hut  hoM 

»»jv  ..!  •4i'irt-r<*n  at  tin*  will  •»f  th«*  lord,  and  an*  ralltHi  cNiiiyhoMcrt  of  1.;|4<»  tfuunv 

Ti.-;*l.-«  T  t<»  k«''*p  in  mind  th**"**  di'ttinrtion!*  Honiotinii's  |»ro<lui*«»H  |H»r|ih*xity  an<l  ron- 

•n  IV,  'jih-t  oil*  r«">|H-('tin^  th«*  t*»nur«*  in  anri^-nt  <h*mesne.    Sf<*  S«Tiv«»n  tm  t'opy- 

I*.  '*"»'■'   -^'aiirv. 

i-  oiily  th>*  trifhoMfi^  of  tho  manor  who  are  tnilv  tenant*  in  anriont  flom«»4ne: 

th'MF  1.1! pU  im—  hv  «-«»niiiion.lnw  <*onvov!in<'«'s.     Thev  form  th»»  court  of  ant*ii*nt 

«**ri»'.  ulijili  !•»  :iu:(l<ii!i>u4  to  tho  i*ourt*tMiruii.     Tlio  fNipvholder*  form  the  custom Ar\' 

•t.     N...  Tl.ir.l  K.mI  l'ri.i..rty  Uo|.ort.  |..  IH.     3  H.  A  W  .IS2. 

'i»-rf  art*  •"Mii**  ♦•*tat«'*  hold  im nlin^  ti>  tho  custom  of  a  manor,  but  not  by  cop%'  of 

t-nill  nor  at  thf  will  of  tho  lonl.  "Thoso  cu-^toniarT  «*«tateii.  known  bv  tho  (ii*no- 
■tir*ii  <it  *■ ',.t*,f-r..jht,  nro  fHH'iiliar  to  tho  northorn  part  a  of  Kn^ilaud.  in  which  Itordor- 
!•-••«  airain«t  ."<<*•  it  land  wore  anciontly  |)orfomi«vi  N^fon*  the  union  of  Kncland  and 
Und  under  the  name  !40\Vreign.    And  although  the«e  apj^ear  to  have  manv  4|ualitiM 
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Tlia8  have  wo  taken  a  compendious  viow  of  the  principal  and  fandamentil 

EoinUs  of  the  doctrine  of  tenureH,  both  antiont  and  modem,  in  which  w«  cannoi 
lit  remark  the  mutual  connection  and  dependence  that  all  of  them  have  npoi 
each  other.  And  upon  tlie  wliole  it  appeare,  that  whatever  changes  and  altrn^ 
tion8  these  touurc»  have  in  pi*ocess  of  time  undergone,  from  the  Saxon  era  to  12 
Car.  II.,  ail  lay  tenures  are  now  in  effect  reduced  to  two  species;  /ree  tenure ii 
common  socage,  and  base  tenure  b}*  copy  of  court-roll. 

I  mentioned  lay  tenures  only ;  because  there  is  still  behind  one  other  KpeciH 
of  tenure,  reserved  by  the  statute  of  Charles  11.,  which  is  of  a  spiritual  Datozc, 
and  calle<i  the  tenure  in  frankalmoign. 

V.  Tenure  in  frankalmoign^  in  libera  eleemosyna^  or  free  alms,  is  that  wherebj 
a  religious  corporation,  aggregate  or  sole,  holdeth  lands  of  the  donor  to  thca 
and  their  successors  forever.(z/)     The  service  which  they  were  bound  to  rente 
for  these  lands  was  not  certaini}"  detined ;  but  only  in  general  to  pray  for  tkt 
soul  of  the  donor  and  his  heirs  dead  or  alive ;  and  therefore  they  did  no  feahr, 
(which  is  incident  to  all  other  services  but  this,)(£^  because  this  divine  Mrvicf 
was  of  a  higher  and  more  exalted  nature.(a)     This  is  the  tenure  by  whirk 
almost  all  the  antient  monasteries  and  religious  houses  held  their  lands,  ni 
by  which  the  parochial  clergy,  and  very  many  ecclesiastical  and  eleemov 
foundations,  hold  them  at  this  day  ;(/>)  the  nature  of  the  service  being,  upoo  tW 
^l04>-i    reformation,  altered,  and  made  confonuable  to  the  purer  doctrincf  Hf 
"-I    the  church  of  England.     It  was  an  old  Saxon  tenure;  and  continBcl 
under  the  Noi*man  revolution,  through  the  great  respect  that  was  shown 
i*e]igion  and  religious  men  in  antient  times.     Which  is  also  the  reason  tki 
tenants  in  frankalmoign  were  discharged  of  all  other  services  except  thefriMdta 
ncccssitaSy  of  rcpainng  the  highways,  building  castles,  and  repelling  inTaMonfl:(r) 
just  as  the  J>rui(ls,  among  the  antient  Britons,  had  omnium  rerum  immvnitatmJ(i) 
And,  even  at  present,  this  is  a  tenure  of  a  nature  verv  distinct  fW>ni  all  othcn; 
being  not  in  the  least  feodal,  but  merely  spiritual.    Vor  if  the  service  be  Kf- 
lected,  the  law  gives  no  remedy  by  distress  or  otherwise  to  the  lord  of  i 
the  lands  are  hoUIen  ;  but  moroly  a  complaint  to  the  ordinary  or  visitor  to < 
rect  it.(>)     Wherein  it  materially  differs  from  what  was  called  tenure  bff  Mi 
service:  in  which  the  tenants  were  obliged  to  do  some  special  divine  Berrimi 
certain;  as  to  sing  so  many  masses,  to  distribute  such  a  sum  in  alms,  and  At 
like  ;  which,  boing  exi)ressly  detined  and  prescribed,  could  with  no  kind  of  p^ 
priety  he  axUvd  fnr  alms;  especially  as  for  tliis,  if  unperformed ,  the  kntlBl^ 
(list rein,  without  any  com])laint  to  the  visitor.(/)    All  such  donations  are  indM 
now  out  of  use:  for,  since  the  statute  of  quia  emptores,  18  Edw.  I.,  noM  lii 
the  king  can  give  lands  to  be  holden  by  this  tenure.(^)     So  that  I  only  ncntiai 
them,  because  frankalmoign  is  excepted  by  name  in  the  statute  of  Cnariei  JL, 


i',  li>Hi.n:tl. 

(•I  Iliiil.  }  \lir*. 

l*j  Ilrirt.in,  /.  4.  tr.  1,  c.  28,  {  1. 

(')  Still.  J^m.  1,  42. 


OrRMrdJrArB.GULLfl^o.UL 

(•)  utt  •  i.-ta. 

(f)  Ibid.  137. 
{0)  IMd.  IM. 


and  incidents  which  do  not  )>roporIy  l>plong  to  villenage  tenure,  either  pore  or  prifil^pi 

(and  out  of  oin^  or  otlior  of  tlioso  sjM»oics  of  villenage  all  copyhold  ia  derived,)  f^^  ""^ 

have  soiiio  which  savour  nioro  of  iiiilitarv  service  by  eMuage  uncertain, — which.— 

ing  to  Litt.  s.  W,  is  kni^lits'  service ;  and  although  they  eeem  to  want  tome  of  the 

ractcristic  (lualitics  and  circumstance.^  which  are  considered  as  distinguiahing 

of  tonur«\  viz..  tlu^  bcin^  }i olden  at  the  will  of  the  lord,  and  also  the 

title  by  co])y  of  court -roll ;  ancl  arc  alienable,  also,  contrar}'  to  the  usual 

fH)])yholds  arc  aliened,  viz...  by  deed  and  admittance  thereon,  (if,  indead, 

imniemorially  nliencfl  at  all  by  the  particular  species  of  deed  stated  in  tiM 

bargain  and  sidi\  and  which  at  common  law  would  only  have  tp^nni 

Hay,  notwithstanding;  all   these  anomalous  circumstances,  it  se«ua  to  be 

pottled  in  courts  of  law  tliat  these  customary  tenant-right  estates  ar 

that  they  in  effect  fall  within  the  same  consideration  as  copvholda.    laft  tiM 

their  tenure  in  this  respect  cannot  properly  any  longer  be  uiteOMst 

lonl  Ellenborough,  C.  J.,  4  East,  288.    i>ee  2  Bos.  &  P.  378.    i  j        b  A, Oil  i^^ 

]  48.— Sweet. 


il 
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lenfore  ■obdtU  in  maDy  inttances  at  this  dav:  whioh  la  all  that  ahall  ba 
Iced  ooDcemiDg  it ;  herewith  ooDciuding  our  OMervationa  on  the  natare  of 

la. 


CHAPTER  VII. 

OF  FREEHOLD  ESTATES  OF  INHERITANCS. 

;  next  objecta  of  our  disqaiaitiona  are  the  nature  and  pronertiea  of  etiatm 
tUe  in  landA,  tenementu,  and  hereditamenta,  aigniAes  aacn  iiUenti  aa  the 
;  haa  therein :  no  that  if  a  man  granta  all  IU$  etftate  in  Dale  to  A.  and  hia 
ever>'  tiling  tliat  he  (ran  powiibly  fpmnt  ahall  paaa  thereby Ya)  It  ia  called 
in  iiatuA ;  it  si^ifyin^  the  condition  or  circamatanoe  in  wnich  the  owner 
with  re^nu^  to  bin  profiorty.  And  to  aacertain  thia  with  proper  preciaion 
icaracy,  entateH  may  be  considered  in  a  threefold  view>— /inrf,  with  regard 
quantity  of  intrreat  which  the  tenant  haa  in  the  tenement:  Mooailf v,  with 
i  to  the  time  at  which  that  quantity  of  interest  is  to  be  enjoyed:  and, 
,  with  re^rd  to  the  number  and  connections  of  the  tenanta. 
f,  with  regard  to  the  quantity  of  interett  which  the  tenant  haa  in  the  tene- 
this  is  meaHured  by  its  duration  and  extent.  Thus,  either  his  right  of 
sion  is  to  subsist  for  an  uncertain  period,  during  his  own  life,  or  the  life 
ther  man ;  to  determine  at  his  own  decease,  or  to  remain  to  hia  deaoend- 
fler  him :  or  it  is  circumscribed  within  a  certain  number  of  yeara,  mootha, 
ra:  or,  lastly,  it  is  infinite  and  unlimited,  being  vested  in  him  and  hia 
entatives  forever.  And  this  occasions  the  primary  division  of  *ea-  r  «]aj 
nto  such  as  are  freehold,  and  such  as  are  leas  than  freehold,  L 

estate  of  freehold,  liberum  tenementum,  or  fVanktonement,  is  defined  by 
ni6)  to  be  **  the  possession  of  the  soil  by  a  fV-eeman/'  And  St.  CvermynCc) 
a  that  '*the  iKissesHion  of  the  land  is  called  in  the  law  of  England  the 
enement  or  ireohoid."  Such  estate,  therefore,  and  no  other,  aa  reqnirea 
posiii*s8ion  of  the  land,  is,  legally  speaking, /rivAo/c/ :  which  actnal  possea 
in,  by  the  coiirHo  of  the  common  law,  be  only  given  by  the  ceremony  called 
of  st*i!<in.  which  in  the  same  as  the  feodal  investiture.  And  from  these 
pies  we  may  extmot  this  description  of  a  freehold ;  that  it  is  such  an 
in  lands  as  ih  wmveycil  by  livery  of  seisin,  or,  in  tenements  of  any  incor- 
nature,  by  what  is  e<|uivak<int  thereto.  And  accordingly  it  is  laid  down  by 
:on,<  d )  that  where  a  fn^ehold  shall  pass,  it  behooveth  to  have  livery  of 
As,  therefore,  entatcH  of  inheritance  and  estates  for  life  could  not  by 
on  law  be  conveye<l  without  livery  of  seisin,  these  are  property  estates  of 
Id;  and.  as  no  other  estates  are  conveyed  with  the  same  solemnity,  there* 
[>  others  are  proi)erly  freehold  estates.* 

ites  of  fn»t'holci  (thus  understood)  are  either  estates  of  inheritance^  or 
I  noi  of  inheridince.    The  former  are  again  divided  into  inheritancee  absth 

'«irn.  UttSlA.  f«>  Dr.  A  SlwL  b.  S,  <L  33. 


hM»hold  o«tAt4>  poom«  to  b^  any  ontrnte  of  inheritance,  or  for  life.  In  either  a 
or  inr<ir]M>r«*al  h««n*4litampnt,  Axintinft  in  or  arising  from  real  property  of  ftve 
;  that  IK  now.  of  all  which  w  not  copyhold.  And  the  lc«nied  judf^s  ban  elwiwhere 
pd  un  that  "  tithi*H  mnd  Kiiiritual  dueH  mre  freehold  mtates,  whethi»r  the  land  oqI 
•h  thry  iwuc  an*  hon«l  or  free,  being  a  ncparate  and  diatinot  inheritance  fttHn  the 
them««>lvf«.  Anri  in  thia  view  they  mujit  be  diatinguiahed  and  excepted  frtm 
neori'nnMl  hercditamonta  iMuina  out  of  land,  aa  renta.  Ac,,  which  in  general  will 
the  nature  of  th<'ir  princiiial,  ana  cannot  be  freehold,  unlesa  the  stock  from  whioh 
iring  be  freeholfl  alu).**   1  Bl.  Tracts,  llA. — Cbiistum. 

»  eopyholdera  having  a  freehold  intereat,  but  not  a  ftreehdd  tenors,  see  1  FresL 
tU,  212.  6  East,  51.^Cbittt. 


104  OF  THE  RIGHTS  [Book  11 

lute  or  fce-eimplc ;  and  inheritances  limited,  one  species  of  which  vre  u^nallj  call 
Ibe-tail. 

1.  Tonaiit  in  fec-simplo  (or,  as  he  is  frequently  stylo<l,  tenant  in  iW)  i*  b» 
that  hiilh  lands,  ttMR'iiu'nts,  or  horeditamonts,  to  hold  to  liini  und  his  hi:in»Jur- 
evi'r:(* )  generally,  abffulutely,  and  simply;  without  nicntionin;r  ichat  hcins  t>Bi 
relorriui^  that  to  his  own  pleasure,  or  to  the  dispositi<»n  of  the  law.     The  tnw 
meaning  of  the  word  fee  {ftviimn)  is  the  same  with  that  of  foud  or  fief,  aiid  m 
♦  in"  1     ^^^  original  sense  it  is  *taken  in  contnidistinction  X.o allodium ;\^t  i  *L;<b 
''J     latter  the   writers  on  this  suhjeet  detine  to  be  ever}*  nian*i»  own  Uifi, 
wliieh  he  )losse^seth  merely  in  his  own  nght,  without  owing  any  rent  or  w-rritii 
to   any  su])erior.      This  is  jimperty  in   its   liighest  degi'ee;    und   the  owoer 
thereof  hath  (tOi<oliitfnu  ct  dinvtvm  domlnivm,  and  therefoi-c  is  said  to  be  MrijoJ 
thereof  absolutely  in  dominico  suo,  in  his  own  demesne.     But  ft'Ofium,  orfw.  it 
that  whieh  is  held  of  some  superior,  on  condition  of  rendering  him  nerviw;  in 
which  superior  the  ultimate  property  of  the  land  rt^sides.     And  thorefore  >ir 
Henry  Spelman(</)  detines  a  feud  or  fee  to  be  the  right  whicli  the  vassal  or 
tenant  hath  in  lands,  to  use  the  same,  and  take  the  profits  thereof  to  him  uJ 
his  heii-s,  rendenng  to  the  lord  his  due  Bei"\'ice8:  the  mere  allodial  prowrt}fd[ 
the  soil  always  remaining  in  the  lord.     This  allodial  property  no  suhjefi  in 
England  has;(/0  it  being  a  receive4l,  and  now  undeniable,  principle  in  the  lav. 
that  all  the  lands  in  England  are  holden  mediately  or  immediately  of  the  kins. 
The  king  therefore  only  hath  absolutum  et  directum  dominium :{i)  but  all  snhjecL* 
lands  are  in  the  nature  of  feodum  or  fee;  whether  derived  to  them  by  deitent 
from  their  ancestors,  or  purchased  for  a  valuable  consideration;  lor  they  cu- 
not  come  to  any  man  by  either  of  those  ways,  unless  accompanied  with  those 
feudal  clogs  which  w^^re  laid  upon  the  iii-st  feudatory  when  it  was  originalh' 
granted.     A  subject  therefore  hath  oidy  the  usufruct,  and  not  the  absolute,  pro- 
perty of  the  soil ;  or,  as  Sir  Edward  Coke  expresses  it. (A*)  he  hath  dominitm 
utile,  but  not  dt/nxinimn  directum.     And  hence  it  is,  that,  in  the  most  solemn  atti 
of  law,  we  express  the  strongest  and  highest  estate  that  any  subject  can  hiT* 
by  these  words : — **  he  is  seised  thei*eof  in  his  demesne,  as  of  fee."     It  is  a  «aai 
demesne,  dominirum,  or  property,  since  it  belongs  to  him  and  his  heirs  forerer: 
yet  this  dumininnn,  property,  or  demesne,  is  strictly  not  absolute  or  allodia^  fc* 
qualitied  or  feodal :  it  is  his  demesne,  ris  of  fee:  that  is,  it  is  not  purely  aa^ 
Bim])ly  his  own,  since  it  is  held  of  a  superior  loi*d,  in  whom  tho  nltimate  propcrtj 
resides. 

♦ion  *This  is  tho  primary*  sense  and  acceptation  of  the  word  fee.  Biit(ai 
^J  Sir  Martin  Wright  wry  justly  observes )(/)  the  doctrine,  "  that  all  laadi 
arc  holden,"  having  been  for  so  many  ages  a  fixed  and  undeniable  axioB.  €V 
English  hiwyei-s  do  very  mrely  (of  late  years  especially)  ut^  the  word /tfii 
this  its  primary  original  sense,  in  contnulistinction  to  allodium  or  abeohite  pto- 
perty,  with  whieh  they  have  no  concern;  but  generally  use  it  to  expreas  tht 
continuance  or  (fuantity  of  estate.  \fee  therefore,  in  general,  signifies  an  cataif 
of  inheritance;  being  the  highest  and  most  extensive  interest  that  a  man  cu 
have  in  a  feud:  and  when  the  term  is  used  simply,  without  any  other  adjunct  or 
has  the  adjunct  of  simjile  annexed  to  it,  (as  a  fee,  or  a  feo-aimple,)  it  ia  nndia 
contradistinction  to  a  fe4M-r)iiditional  at  the  common  law,  or  a  fee-tail  bjtk 
statute;  iin])orting  an  absolute  inheritance,  clear  of  any  condition,  liinitatioa.(r 
n^strietions  to  ])artieular  heirs,  but  descen4lible  to  the  heirs  general,  wkrtkr 
male  or  female,  lineal  or  collateral.  And  in  no  other  sense  than  thia  ia  thekilg 
said  to  be  seised  in  fee.  he  l>eing  the  feudatoiy  of  no  nian.(m) 

Taking  therefore  fr  for  the  futuiv,  unless  where  otherwise  ezphdned,  in  Ail 
its  sccondar}'  sense,  as  a  state  of  inheritance,  it  is  applicable  to,  and  may  be  W 
in,  any  kind  of  hereditaments  either  coq)orenl  or  incorporeal.(fi)  Bat  tkanii 
this  distinction  between  the  two  species  of  hereditaments :  that,  of  a  eoafBod 

(*)  Co.  Utt.  1. 
(<,OfT<'n.  IM. 
(••)eo.  Littl. 
(*i  On.  I.itt.  1.  («)  /i or/Mm  *d  find  Mrf»  i 

(*)  /VffdiHM  dtmini  r^ffi*  fxt  ilirtctum  dominium^  ct^fui     rit  tenementnmj  #tvt  raaOmB, 
mUUu  €d  author  mH  Lku»,   Ibid. 
468 


(•)  Litt.  { 1. 

r/)^'«•pp.  4,'»,47. 
{»)  of  FfUilM,  c.  1. 
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iahcriiaiico  a  man  nhall  bo  said  to  bo  HciHcd  in  his  demegney  as  of  fee;  of  an  in- 
cor|Min*ul  one,  hv  Hhuli  only  l>o  8aid  to  bo  neiHcd  as  of  fet^  and  not  in  his  de- 
■ii*^iuvi'>/  Ftir,  »H  iiK'orporcul  hcToditamontH  are  in  their  nature  coHuteral  to, 
and  i-«.'%Ui*  (»ut  ut',  IuiuIh  uiid  houMi*H,(//)  their  owner  hath  no  pn)])erty,  dominicunif 
or  dtMiif^ne,  in  iUv  thing  itnelf,  but  liatli  only  Honiethin;r  derived  out  of  it; 
m«.Miiblin«;  tlie  nrrcitutrA,  or  Hervieet*,  of  the  civil  luw.(//)  Tho  dominicum 
or  pn>|K*riy  in  frequently  *in  one  man,  while  the  appenda>(0  or  Hcr-  r^i/iy 
viee  ii»  in  another.  Thus  CuiuH  may  Ih?  KeisiHl  as  of  fee  of  a  way  leading  ^ 
over  the  land,  of  which  TitiuH  is  8eiHe<l  in  his  dvnu*siie  as  of  ftr. 

The  fee-AJniple  or  inheritance  of  landri  aiul  tenementB  iH  ^enerall}'  vcHted  and 
rc^ideH  in  mnne  |K*rs<>n  or  <ither;  tliou^h  diverri  interior  OMiatets  may  be  carved 
out  of  it.  A**  if  <»ne  ^runtH  a  leane  for  twenty-one  yean*,  or  for  one  or  two  Hvch, 
the  toe-nini|>le  reniaiiis»  veMtt^l  in  him  and  hi.s  heirn;  and  atlor  the  determination 
of  th«>f*e  y»-ar»«  nr  liven,  tlie  land  ri'vcrts  to  the  grantor  or  his  heirs,  who  Hhall 
bold  it  a>;aiti  in  ft't'-r«imple.  Yet  HometimoH  the  fee  may  l>e  in  alk'yancr,  that  ih, 
(an  th«*  wnnl  Hi;;nifies,)  in  ex|KM'tatic>n,  rememhnuice,  ami  contemi>lati<m  in  law; 
Uier\*  iK'inj^  no  iktmou  in  esur  in  whom  it  can  vest  and  abide:  though  the  law 
con^idiTH  ii  as  alwavH  |H>tentially  existin;^,  and  riMidy  to  vent  whenever  a  projHT 
owner  appears.'  'fhus,  in  a  ^rant  to  Jolin  for  lite,  and  aUerwaniM  to  the  heira 
of  ISirhanl.  tlie  inheritance  is  plainly  neither  ^nuite<l  to  John  nor  Richant,  nor 
can  it  Vi*?>t  in  the  heirs  <»f  Hichanl  till  his  death,  ttam  tu-mo  r>f  hart's  vicrntis:  it 
remain**  thcrefort^  in  waiting  or  abeyance,  during  the  life  of  Hichanl. (T)'  Thin 
is  likewi>e  alwavs  the  case  of  a  parson  of  a  chuivh.  who  hath  onlv  an  estato 
thcn-in  f<ir  the  term  of  his  life;  and  the  inheritance  remains  in  alM^yance.(^)  And 
not  only  the  tee,  but  the  fnvhold  also,  may  be  in  abeyance,  as,  when  a  parson 
dies,  the  triH'hold  f»f  his  ^lebe  is  in  abeyance  until  a  successor  Ix*  named,  and 
tlien  it  Vests  in  the  succ^'ssor.^f/ 

*•   I-itt.  I  1«.  f  Co.  IJtt.  M2. 

9-  I^N- |MCP  jr«.  (•■  l.itt.  It4<v. 

•  •    \r'.tmi  *tt  jm$,  fno  rrs  MM  alUHui  tti  it/  p^rmmm  ('i  llnd.  f  047. 
0rr%.      yf  V  1.1 


'Tr*i*  nilf  uii'l  it*  ♦'xr#*j»tionM  nro  thuH  di-itiin'tly  >tato<l  by  Mr.  ProMtnn  in  hi-*  treatiH« 
Ofl  J^fiil***.  1  vi»l.  *Jhi,  217: — "It  UiHV  Im»  ib«>iUlii*Ml  iis  ii  p'lHTul  fllle  tliut  the  fli-st  e.<»t.kt«^ 
of  fr**«'lH>M  |i:u«<»inir  l»y  any  d«*<Ml.  (»r  other  )i"?«uraiiep  rt|i«>r:itin:r  under  th*»  rul<-*«  t>f  the 
mm'n  '  1.1W.  f'.tiinot  !h«  put  in  alM»yjini*e.  U  I{ej>. '.M.  -  !•!:».  <'oin.  l*'»'i.  I  Hnrr.  l«»7.  This 
tuU-  I-  *•»  -trii'tly  oli>*frv«'<l  (*J  Hlu.  <'oin.  l*».'».  '>  !{ep.  l'.*4.  r«»iu.  I>i;».  .\U»yaiie«')  that  no 
liA«t^n<'>*  ortU  l»**  *hown  in  whii'h  tho  hiw  allows  tho  tV*'«-hi»M  t«»  Im*  in  aU^vaiu-**  hy  the  .i*-f 
•/  .".«  i'i'*i.  Thi"  «*aj*«'  of  li  fhtrs"it  i.H  not  an  ♦•Xi*«'|»ti«»n  !•»  tin*  nih* :  for  it  i-  h\  tho  uet  of 
I4W.  aiid  n>»t  «»f  thi*  party,  that  tht*  frcohoM  is  in  thix  in<«tanr«*  in  u)H*yan«'o  from  th«^ 
^fMt)t  ''f  th**  inoiinilMMit  till  tlie  in<hi<*tion  of  liis  HUrccsMir.  <  1  Iii>t.  .'Ul.u. :;  uiifl.  ei>n>idered 
^  *n  ov^'pti-'n.  it  is  not  within  the  riMson  of  the  ruh*." — <'iiitty. 

■  Th#*  inhf  ritanot*  or  ronminder  in  nueh  a  eii>e  h;i>  htM-n  ^ai<l  to  \*o  in  aU»yanei».  or  m 
««i/.^<^.  or  t'.  'frriion  /'-/n:  hut  Mr.  Fearne.  witli  >;re:it  ahility  antl  learning.  Uns  «*.x[M>tM*d 
til**  fulililv  <»f  the*i'  oxpre-^nionrt  and  the  ern»in^»u«i  i«l«»:i!*  whieh  have  Inn-n  eonvov***!  hv 
ti*«-ni.  Mr.  Fo.irno  pro'lue*-?*  authoriti<*)t  whi<*h  prove  )M>\f»iiii  eontrm'er-y  "tliat  wIuti-  a 
rt'ni.«irelfr  of  iiih«Titaiiet>  is  limit<*(l  in  <^»M^f^l/#■ll.*•/ hy  way  ot  u*«».  or  hy  deviM*.  tho  inherit- 
mn^*"  tn  the  nifan  time,  if  not  otherwino  di!(]K)H«Ml  of,  reutaiie«  in  th«>  ;;rantor  and  his  heir«« 
or  in  the  h**ip*  of  th«*  te>itator.  until  the  eontingeney  hupiM'UM  to  take  it  out  of  them.*' 
T^^ru>-  <'ofit.  H.-m.  TiLJ,  4ili  e<lit. 

Hut  aitii<iU;;h.  a*  Mr.  Foarne  olwer^'iw,  "cliflTon'nt  opinit^n**  liave  prevail«'<l  in  r«»«i|M»et  to 
U»»*  »'lmi»''i«»n  «»f  thi'*  din-trino  in  eonveyane*':*  at  (Hunmon  l.»w."  liil.  .V.Vi. )  y««t  he  ailduri*s 
arjcuiitont*  and  authorities  whi(*h  reii<lcr  the  diwtrine  a<4  un«)uo.-.tiona)ilo  in  tlii>i  eajM^  an 
in  th«»  two  f<»rm**r  of  mi,*  and  «/*-»i\,-.».  If.  ih«'ri'foro.  in  tin*  in^taineto  put  hv  tlie  l«*arnt*4l 
jud,:«».  .lohn  "honM  d«>tfrniine  hU  oj*tate  either  hy  hi**  death  or  hy  a  fiHitVment  in  lit\ 
«hi<  h  ainotintt  to  a  furffiture.  in  the  lif«*time  i»t*  Ui<'hard.  un^lor  wliioh  ein-um«tane«*ii 
tfa**  r«'rii.iin<I>T  nevor  eouhl  ve'<t  in  the  heirs  of  Kiehanl.  in  that  e.i.««  the  grantor  or  his 
heir  rn.iv  ♦  iil«T  and  re*um«*  the  estate. — riiRi>Ti\\. 

•  Mr.  Ff.irn»'  havin>;  attaek«Mi  with  ho  nun'li  suce«"i<  the  d<vtrine  of  alw^vanee.  the 
fulitftf  may  venture  to  oh«»#Tve.  with  re-^invt  to  tlio  two  hist  instaneos,  tliou^h  thoy  are 
eoll**«-t**«l  ifrom  th«»  t«'Xt  of  Littlfton.  that  thore  hanlly  soom*  any  noro^sity  ti»  reM^rt  to 
abr\.%n«-«*.  or  /<'  th^  chuuh,  to  explain  the  ro»>iiienee  of  the  inheritanee.  or  itf  tlie  fr«s<hoM. 
In  tli«>  fir'^t  i'ttM*  the  whole  fiHMtiinnle  is  rcmvey«Mi  to  a  xole  eor|K)ration,  tho  ]iar*M)n  and 
li«»  ffucceM4jr«  ;  but,  if  any  interest  u  not  conveyed,  it  otill  remains,  ax  in  tho  former  note, 
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The  word  "heirs"  is  neeesaarj"  in  the  grant  o/  donation,  in  order  to  make  a 
foe,  or  iiilieritanee.  For  if  hind  be  given  to  a  man  forever,  or  to  him  and  Lit 
assigns  forever,  this  vests  in  him  but  an  estate  for  life.(ti)  This  very  jrr**! 
nicety  al)Out  the  insertion  of  the  word  "heirs,"  in  all  feottments  and  grants ii 
order  to  vest  a  lee,  is  ])hiinly  a  relic  of  the  feodul  strictness  ;  by  which  we  may 
*1(»81  i*t?i"C?niber(»r)  it  was  required  *that  the  form  of  the  donation  shouUi  ke 
J  punctually  pui'sued ;  or  that,  as  Cragg(r)  expresses  it  in  the  word*  of 
>aldu8,  'Uionationes  mint  fifn'rti  juriSj  ne  qu is  plus  donasfse  prwifumatur  f/uam  ih  dfAa- 
tionc  cxpn'jiserit.*'  And  thei*efore,  as  the  personal  abilities  of  the  donee  wew 
originally  suppr)sed  to  be  the  only  inducements  to  tlie  gift,  tlie  donee's  estate  in 
the  land  extended  only  to  his  own  person,  and  subsisted  no  longer  than  his  life; 
unless  the  donor,  by  an  express  provision  in  the  gnint,  gavu  it  a  longer  coa- 
tinuance,  and  extended  it  also  to  his  heirs.  But  this  rule  is  now  sottened  hf 
many  except ions.(y) 

For,  1.  It  does  not  extend  to  devises  by  will;*  in  which,  as  they  were  intr^ 
(■)  Co.  utt.  2 1.  c)  L.  1  r  ».  I  IT. 


in  the  jirantor  and  his  hoirs,  to  whotn.  u]^>n  the  disw«olutinn  of  the  corporation,  the  crtiU 
will  revert.  iSoe  I  l)Ook,  4S4.  And  in  the  socond  cjiso  the  freehold  steums,  in  hrt,  froa 
the  niomont  of  the  dt*atli  of  the  ]mrson.  to  rest  und  a)>ide  in  the  suocesttor.  whoisbroaffal 
into  view  and  notic«^  l»y  th*^  institution  and  induction ;  for  after  induction  he  oa 
recover  all  the  right.s  of  the  church  which  accrued  from  the  death  of  the  predectHor. 
— Christian. 

The  ca*«o  put  of  tho  globo  duriii;y;  the  vacancy  of  tlio  ohuroh  is  not  perhaps  mrof 
Bolution.     That  which  Mr.  ('hristian  proposed  in  a  note  on  thiit  ])a««tjvage  is  not  entiivlf 
satisfactory.     lie  would  place  the  fre4*hold  in  tlie  future  succeftsor,  who  is  to  be  brDiuhfi 
into  view  and  notice  by  institution  and  induction.     I^ut  if  it  is  in  him,  it  is  not  tlHTt 
usefully  for  either  of  the  lairposes  for  which  alone  the  law  requires  it  to  be  in  lar 
one:    tlie  services  are  not  iierfornied,  and  there  is  no  one  to  answer  the  prmipeod 
8tran;;or.     The  sanic  o)ijectioii,  indeed,  applies  if  we  ]ilace  it  in  the  heir  of  the  foonJcr 
or  the  ordinaiT.     I'erhaps  it  may  Im*  thou;;ht  not  unreasonable  to  admit  thi^tobeaa 
excci>ti()n  to  tlie  general  rule:  an  otate  alto;!ether  is  the  creature  of  legal  re«M>iiiD|^ lo 
be  moulded,  vais<.Ml.  or  fxtin^rnished  accordingly;  and  it  niuy  he  fairly  argued  ibiLa 
the  freehold  can  exist  in  no  one  to  any  useful  le^al  jmrposo.  during  the  raranrjof  Uf 
church,  it  may  not  exist  at  all.     This  is  a  conjecture.  hazarde<l  with  great  diffidence. hd 
which  may  be  allowed  in  a  qu«\<tion  of  more  curiosity  than  pnictieal  importance.— Cbii- 

RIIMSE. 

*  See  jifjif.  the  23d  chnjjter  of  this  lK)ok,  page  .ISO.  Loi-d  Coke  teaches  iv  {1  Iniit.SSLK) 
that  it  was  the  maxim  of  tin'  common  law,  and  not,  an  has  l>oon  sometimes  nid,  jldk 
vs.  Cook.  1  P.  Wms.  77.)  a  ]innci]ile  arisin;;  out  of  the  wording  of  the  statutes  of  «iIK 
(o2  Hen.  VIII.  c.  1.  .'!4  J I  en.  VJII.  c.  .'>.)  "yW  uffima  iftfuntaf  tejttatoris  ati  permpittJL 
xcmnilnm  rmnn  'n>t>ht',i>nrm  stuim.^*  For  this  reason.  Littleton  says  (sect.  5Hb)  if  SBMl 
deviset-li  ti'ncments  to  another. /(iZ/tvi/Aim  in  /)«r/}«7'i(fm,  the  devi.*<ee  taketh  a  fee-nnfir: 
yet.  if  a  dei'il  of  feoll'ment  bad  be(>n  made  to  him  by  the  devisor  of  the  said  tenemcal^ 
hahnulum  sihl  in  prrfutn.n,,,  lie  should  have  an  estate  but  for  term  of  his  life.  forviBtof 
the  word  ho.rs.  In  We})l>  vs.  Herring  (1  Kolle's  Kep.  300)  it  was  determined  thotaderin 
to  a  man  and  his  sueie^M>rs  gives  a  fee.  But  whether  a  devise  to  a  man  and  hi«  poftfffilT 
would  give  an  estate-tail  nr  a  fee  wns  doubtdl  in  The  At  torn  ey -General  tv.  MUlrll 
2  Freem.  li'lS.  Under  a  <b*vi-e  to  a  legati-i'  "for  her  own  use,  and  to  gireaway  stbtf 
de.ith  to  whom  sh»'  pb'ji-e'i."  Mr.  Justice  Forte>cue  siiid.  there  was  no  doubt  a  fee fissill 
Timewell  '.<.  Perkins.  *J  Atk.  hKI.  And  the  s;iine  <li>ctrine  was  held  in  Goodtidf « 
Otway.  *J  WiN.  7  :  see  also  int'm.  And  a  <l«*vise  of  the  testator's  lands  and  tenemmti M 
liis  executor<.  **  iVe«*ly  to  ]>i»  jK>sse>scd  and  enjoye<I  by  them  alike."  was  hold  (in  Lw^ 
acres  »■.%.  TUiglii.  Cowp.  :;.")7)  to  «*any  the  fee :  for  tln»  testator  had  charyred  the  eslatevttk 
the  ]»ayment  of  an  annuity,  wliieh  negativtni  the  i<lea  that  by  the  wonl /rvv^  be  nh 
meant  to  give  the  «'state  jWr  t.f  inr'nnhninivs:  the  free  ei\joyment,  therefore,  it  wssbriA 
must  mean  free  from  all  limitations.  Hut.  if  the  testator  had  not  put  anrcfaarfeoBlki 
estate,  thi^*  wr>uld  not  have  been  the  neci>ssary  Cf^nstniction :  nor  would  so  eztenMi 
meaning  have  been  given  to  tho.se  words  against  the  lieir.  in  any  erase  where  it  wiiBBK 
certain  that  the  testator  me:nit  more  titan  that  h\»  deviscH^  ohould  possMv  and  n^jof  tki 
estate  frre  Jrt>m  uH  r/,itr'ft.<,  or  />»/■  t'mm  iw/uarhuait  of  waftCm  Goodriffht  re  Bhtoh*  II 
F^ist.  ii»24.  .    "  '        ' 

Tlius.  if  a  man  devise<  all  his  freehold  estate  to  hi.<t  wife  during  her  natwnl  Bfk, 
at  fur  iliftfHtiiiif  ii/fcnrnn/s  A)  /rm;-  it  t„  win. in  shr  pfraws,  the  word  Uatt  ftmflllDl  tlM 

ity  of  the  devisee  for  life  to  a  dispo^ition  by  will  only.    Doe  vi.  TboriflVt  16  Art|40i 
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lo  time  when  tho  focxlal  ri^ur  waH  apaco  wearing  out,  a  more  liboral 
»n  w  alluwiNi :  uikI  tlii^retbrc  by  a  device  to  a  man  forifver,  or  to  one 
MJ^nH  toruvor,  or  to  one  in  tee-isinipio,  tho  devifico  hatli  an  entato  of 
:;  tor  the  iiitontionof  the  deviw>r  in  Hutticiontly  plain  tVom  tho  worda 

I.  Thin,  it  will  at  f>nre  l>o  obvioim,  is  liy  no  meani*  inoonitiMtont  with  what 
ft  II  in  Tiiui'Wfll  r.f.  IVrkinii,  ax  lH»for4*  f'it«*«i.  Tho  dittinotion  iit  ]N>int4Ml  out  in 
jt.  I>i^ht>»n.  1  I*.  Wilis.  171.  ThuM,  wht*r«'a  ]K>w«*r  ii«  f^ivon,  with  a  iMH'uliar  de- 
d  liniitHtioii  nf  tin*  entato  drviH4Hl  to  tlio  doii«H*  of  th«*  ]>owi*r,  tht*  ])OW«t  in  a 
.  rtitniiiir  in  \»y  way  of  iifMitinn,  but  will  not  onlarfS4»  the  tf(tAt«*  «*xpr<*MMly  f(iren 
«*•' :  tlii»ii|!h.  wh«'ii  th(*  (li'viiM*  it*  g«'n<'ral  an<l  inilvfinitt*.  with  a  |iowcr  to  diii- 
tfi>.  tlHTi*  thi*  devifMM*  hiniHi'lt'  takoH  th«*  ft*«*.  In  noino  fi*w  iiii«tan<N«M.  indoiHl, 
|tiity  havi>  iik'HikhI  to  <N>nsiii(»r  a  ri^eht  of  fi^oyiiK'nt  for  lif«\  (*oU]iIed  with  a 
>|Miiiitii)t*nt.  luo  ri|iiival4*iit  to  tho  aliHoluto  prop«*rty.  Standcn  t'.f.  Standon,  2 
.  A  ditKTi'iH'*'.  h«>wovor.  sinmiii*  now  to  Iw  linnly  nitabliHhe*!.  not  ko  niuoh 
to  the  |»arty  |Mi«K«'x>4in^  u  |M)wor  of  di'4|M»<ul,  an  out  of  <*onHidonition  for  thoite 
M»  iiitfi-i'-ts  «h'|H'iiil  u|M)n  tho  non-4*x«MMition  of  that  jiower.  Croft  r*.  Sloe,  4 
mtiniiij  tlio  attention  to  tho  fonnor,  thoro  inav  1m*  no  roarton  whv  that  whioh 
•r  to  ili-|Mi«e  of  !«lH»uld  not  Ik*  (*<»iiMidorod  hm  Imm  |»ro|M*rty :  but  tho  intorostH 
r  ou^ht  ni»t  t<»  Ih*  atlot'tcil  in  any  other  inannor  than  tliat  »|M*<-iti«Hl  at  the 
thf  iiiivvrr.  llolnios  vm.  (Vi>;hill,  7  Voh.  ;Vm>.  .Join*.-*  rs,  Curry.  1  Swan^'l.  73. 
r^'iild.  1''  Vos.  :\y.\.  Whoii.  thoroforo,  a  dovi?<o  or  lM»i|Uo?»t  (for  tho  prinoiple 
|ily  oi|nally  to  realty  a**  to  {lorMmalty )  is  niudo  to  any  ono  ox|iro!«Hly  for  life, 
r  iif  ii|>|>«iititniont,  hy  will  only.  HUiM*niiMoi|,  that  pow«»r  (an  already  him  lM»on 
ini«*t  Ih-  t*xt'rut«Hl  in  tho  niannor  proitrrihtHl ;  for,  the  |iro|>erty  not  hoitiff  ab- 
f  tir>t  takor.  tho  ohjeot<«  of  the  |»owor  oannot  take  without  a  toniial  a]i|M)int- 
wh*T«*  th«'  dovi^'  or  h(M)uo.<*t  in  ina<lo  iiidi'tinitoly.  with  a  i(U|N*ni<ld«Hl  |M)wer 
y  will  -T  #/./«/.  the  pnuMTiy  \iw  wo  have  seen)  vo^ts  a)»oIutoly.  Tho  «li}«tin<^ 
■rha|K«.  <*eeiii  ^liL'ht.  but  it  hiL<4  been  judioially  de<'larod  to  In*  |MTft*<'tly  M'tthnl. 
^V.««(i'oti.  \'A  Ve*..  4.V*',.  Aiiilor*>oii  »M.  I)aw>on.  I*>  Ve>*.  r^'M't.  Rirfonl  r.f.  .•<tr»»et, 
Naim«M*k  '<,  Ilnrtitn.  7  Ve.*.  .'I'.IS.  Irwin  »•*.  Farror.  VJ  Vt*^.  s7.  Where  an 
i'.ed  ah>oliitely.  withi>nt  >niy  prior  e«*talo.  linuttnl  to  siioh  u*«*^  on  n  jM»r«oii  nhall 
it  i*  an  •••»tJite  in  fe**.  Lanirhani  »■*.  Neimy.  ."5  Ve-*.  -17'*.  And  th«»  wonl  "en- 
ured hv  A  (••"tutor,  ami  not  restrained  In  a  irirr«»wer  •tiirnititMtion  by  thoci>n- 

will.  il> ■^.  Miirrell.  .'»  Rirn.  »V  Aid.  -I.'  i-»  •»iitfieiont  to  rarry  real  ♦"•tatt*, 

*.»t«li.  >  v.-".  i'.«»'<.    Woollain  ■.*.  Kenwoiiliv.  '.»  Vi-^.  1  lil-.i  and  that  not  merely 

• 

"t  tii'Tfiti.  liiiT  th<'  fee.  altlem^h  no  wonU  of  limitation  in  |H>r|H>tuity  are 
.'  M.  Wii-lit.  7  K;i*t.  'J^^S.  Ki^rht  t*.  Si«lel.oiham.  'J  I>«m;r.  7ti;>.  <'horlt«'>n  vs. 
•«..  A  H  M.  l»i."..  rettiwanl  ••<.  I*re>»«'i»tt.  7  Ve^.  .'iV*.  Nieh^lU  r.».  Hiiteher.  Ift 
Vnd  ;ilfh"«ijh  tlie  mere  intro^lnctory  wonN  of  a  will,  intimatiii:;  in  ^eiH*ral 
«>«t;i!<>r  o  :n(«>nti<in  to  ili«|M)se  of  "all  hi^  «*«tato.  n^al  and  {H^iNifinal,"  will  not 
•-  jii-'*  a  I'f  if  the  will,  in  it"*  op«'rative  elan'>o<(.  <M>ntain!*  no  further  d«*i-hira- 

Mit-  III.  -mII.  wheie  th»'  siil»-ii*«|u««iit  elau-^en  of  ih^vist*  are  inexplteit.  thi*  intnw 
«Ux%:.l  lii\»-  ill!  eileet  oil  ih»»  iiin-^truetinn,  a>  at!i»r«ling  some  indi«Mtion  of  the 
r«iiti.»ii.      I1.1m'1-oii  r..  Reekwiih,  <'a.  temp.  Talh.  l'*><».     CiiMHlrijjht  r.«.  St«H*kor, 

I W'u  IvTi.r.  r,  T.   \i.  tU-J.     <Jiilliver  .*.  Tovnti,  A  WiU.   IW.     .^mith  rt. 

lUi.  ^•■^  Pur.  tlioii'jli  olJLrht  eir<'nm<«tano«>.M  may  Ih*  adinitt«Hl  to  explain  oh- 
liti'ltll  •  ».  M'triraii.  rj  V«"*.  77.)  and  w«»rtU  may  be  on}arp*<l.  ahrid>!i*il.  or 
111  ..fltT  t<»  ri'.nh  the  te-itator'.>4  m*Mnin:r.  when  sui*h  liU-rtioi  an*  nt*«*i»«4!»ary 

•  will  .  ..n-i-T.iit.  Keily  ■  •.  F«»wl«'r.  Wilm.  Note^.  :\*^J,]  Mtill.  no  ojM*nitivo  and 
.Ti«f  in  A  ivill  iini^t  he  rontrolleil  hy  anihi>:nou<t  wonl.t  oreurriiif!  iii  tht^  intro- 
t- iif  :i.  «uie--i  tlii-.  i-  ah-^ithifely  ii.Me'.«»ar\  in  order  ti»  furnish  a  ri'a'W>nahle 
»n  "f  ih.'  while.     I.ord  Oxfonl  r.«.  rhnnhill.  '.\  Vi»s.  A  W«*a.  ♦»7,     Hampton  ".». 

1    Mel.  .;-^.     I-.ijh  rv.  Norhiiry.   M  Ve-.  :\\\.     D^**'  •■.».  IVrtroo,  I  Pr.  :i»r». 

1  a  .m(...-.||].  nr  'Ian-**  of  limitation  a*  t<»  <»iio  Mihjoot  of  ib»vi'*e  !>♦»  p^vornod 

iiifr"  hi-  ii«»n  uhi'li.  thoiiiih  <'h'ar,  are  ni>t   pro|>erly  applioabh*  to  that  i*ar- 

•  t.    N  i-li    '.  Smith.  17  Ve--.  ;'..'l.    I)oe  ■■*.  <'layti»n.  •*<  l-jist.  144.    I>i'nn  re.  Ua^kin. 
wh:Nt.  iin  th"  iith«T  hand,  an  ex]»re*s  ili^ptwition  in  an  early  i»;irt  of  a  will 

•  •■•Vi-  :«n  t.M..i..:!:.»ti  fr«>m  a  •iuh-.e.jUi-nt  pa-"»aj!o  atfonliii);  onlv  a  iNtnjeetural 
K.M.  h  .  '.  ir.iwi.  V  >  Ve^.  VHi.    IWker*.  I.oa,  a  V«*«i.  A  I^'a.  117. S.C.    1  Turn. 

.l.n.  -     ■.  <'..H k.  s  Ve-.  4*J.     Tar-iin*  '  *.  Rikor.  is  Voii.  47S.    Th;ukoray 

I.  -JSiM.  A  St.i.  'JI7. 

•*-t.it«'  i-  d-  \i--l.  aipl  tlio  ilevi-ioe  \<  uiihjfet***!  to  a  charge,  which  ^dlar)^»  i< 
I  tn  !■••  pud  ont  "f  ihi'  renm  and  prntitt.  ih*' tlovi^o  will  earry  a  ft'«*-"imple, 
diiij  til.'  i.-t.itor  han  added  no  word**  of  «'Xpr»"«'4  limitatiiui  in  |H'rpetiiity. 
Ni:ni  iIm-  «l:-'ni«:iofi  i^  -etil.-d  that.  wher«*  tin*  ohargo  i".  on  tho  perton  to 
uid  lA  th-vi^i-il.  ,iu  >:<iieral  terint,  not  where  ho  hai«  an  e.<*  tat  •■•tail  given  him. 
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of  per])etuity  annexed,  tbougli  he  linth  omitted  tho  legal  words  of  inheriunee. 
But  if  tlie  devise  be  to  a  man  and  bis  aBsigns,  without  anncxiDi|;  wurd^t  of  pM^ 
petuity,  there  the  devisee  tshall  take  only  an  estate  for  life ;  for  it  does  unt  appar 
that  the  devisor  intended  any  more.  2.  Neither  does  this  rule  extend  t«>  tioct 
or  recoveries  considered  as  a  S})ecie8  of  convej'anco ;  for  thereby  an  e»tat«  ii 
fee  passes  by  act  and  operation  of  law  without  tho  word  **  heirs,"  ub  it  do«j  aba. 
for  particular  reasons,  by  certain  other  methods  of  conveyance,  which  hin 
relation  to  a  foniicr  grant  or  estate,  wherein  the  word  "heirs"  was  expresfied.(2) 
3.  In  creations  of  nobility  by  writ,  the  peer  so  created  hath  an  inheritanee  it 
his  title,  without  exi)ressing  the  word  "heirs;"  for  heirship  is  implied  in  ibg 
creation,  unless  it  be  otherwise  specially  provided :  but  in  creations  by  paitcDli 
which  are  stricti  jun'Sy  the  word  "  heii's"  must  be  inserted,  otherwise  there  'n  m 
inheritance.  4.  In  grants  of  lands  to  sole  corporations  and  their  succesMK.  tbt 
word  "successors"  supplies  the  jilace  of  "heirs;"  lor  as  heirs  take  fniiii  tLt 
*10<)1  '^^^^'^-'^^^''y  "0  doth  the  successor  from  the  predecessor.*  Nay,  in  ♦»  giut 
•^     to  a  bishop,  or  other  sole  s])iritual  coi'poration^  \n  frankalmoign^  the  wod 

(>;  Co.  LItt.  9. 

Donn  vs.  Slater*  5  T.  R.  .337,)  there  ho  must  take  the  foe;  but  not  where  the  char^  ■ 
upon  tho  land  dcvisiHl  and  ])ayal)lo  out  of  it.  And  the  reason  given  wliy  in  the  fonatf 
cai>e  the  devisee  niu-st  take  the  foe  is  beouu?<e  othonvise  the  estate  may  not  be  raffidcil 
to  pay  the  charge  during  the  life  of  the  <levi8eo,  which  wouhl  niuke  hixu  a  Icwcr:  ui 
that  could  not  have  been  the  intention  of  the  devisor.  Goodtitle  r*.  Maddem,  4  E•i^ 
500.  Doe  vs.  Holmes,  8  T.  K.  1.  I)<h»  vs.  Clarke,  2  New  Uep.  349.  Koe  m.  Dttv.  3lbft 
&  Sel.  r>'J2.     lladdoloy  tvt.  Lea]}ingwoll,  Wihn.  Notes,  235.     Collier's  case,  6  Rep.  16. 

With  ro;;ard  to  tho  0])eration  of  tho  word  "  hereditament^**  in  a  will,  Mr.  Ju^cic«  Bnllff 
said  there  have  boon  various  oi>inions:  in  some  cases  it  has  been  held  topai«afiw.ii 
others  not,  (Doo  vs.  Kiohards.  3  T.  K.  otVO;)  but  the  latter  construction  seems  now  lobc 
firmly  ostalilishtMi  as  tho  true  one.     The  settled  sense  of  the  word  "  hereditdmentu* 
chiof-baron  Ma(*<lonald  declared,  (in  Moore  vs.  Donn,  2  Bos.  &  Pull.  251,)  is  to  dcBoH 
Buch  things  as  may  be  tlie  sul>joot-matter  of  inheritan<'e,  but  not  the  inheritance  iL«cif: 
an<l  cannot,  thoroforo.  l>y  its  own  intrinsic  force  enlarge  an  estate  which  U  fmwM  jiot  k 
lifo-ostato  into  a  foe.    It  may  liavo  wc>ight,  under  particular  eireuniAtunces.  in  ez^iUiiLiaf 
tho  otlior  c>x]in'ssi<)Tis  in  a  will  from  wlionoo  it  may  \h*  i.*ollocte<l,  in  a  manner  agmiNi 
to  tho  rulos  of  law,  that  tho  tO!>tator  intondoil  to  give  a  fee;  but  in  Canning  1-j.CuiiiiiI 
Mnsi'ly,  *J42.  it  was  oon>idrrfd  as  (|uito  settled  by  tlio  decision  in  Hopewell  i'jl  AcUm 
1  S:ilk.  2o<J,  that  a  foe  will  n«it  \m^s  morolv  bv  the  use  of  the  word  " henxlitanHSL* 
And  soo  tho  same  oa<e  of  Drnn  r.s\  Mooro.  in  its  previous  eitagc^  of  liti^tinn.  3  AaA 
7^7.     5  T.  R.  ol).'..     As  also  Pooock  iv.  The  Bislioj)  of  London.  l\  Brod.  &  Bing.  33. 

Mr.  Prostun,  in  pago  42  (-4)  o\'  tho  soooiid  volume  of  his  Treat,  of  Est.,  olwenre?,  "IW 
rule  n'i{uiring  tlio  dosignation  in  torms.  or  by  roforence,  of  /tcirs  in  the  limitatiM if 
ostatos  i>*  mntiuod.  ov«'n  with  rospoct  to  connnon-law  assurances,  to  those  caMC  in  wUil 
tlio  assnran<'«'s  aro  to  /»<//'//••//  por^ons.   Tho  rulo  does  not  take  ]»lace  where  the  «viii0M 
aro  mado  to  oi»rp(  nations,  or  aro  mado  by  matter  of  record,  or  operate  only  torztiofMk 
a  right  or  a  /•••//<//•/■///  intor»'st,  or  which  give  one  interej»t  in  lieu  of  another,  orrr^ttff^ 
unity  of  title,  or  oonffr  an  <Miiiitalilo  interest  by  way  of  contract,  as  distinguifh^  km 
u  convcyano**.''     Tho>o  and  olhor  instancos.  as  well  as  those  of  wills,  (to  whicli  tie  iJi 
d<M\s  not  extend.)  lio  says  are  more  pro]>erly  to  be  iN^nsidered  08  not  coming  witbii ikl 
Hoopo  of  tli«'  rulo,  or  of  tho  iK)licv  of  tho  law  which  was  the  foundation  of  the  nile.  ifc* 
as  oxooj)tion'«  to  tho  rule;  and  ho  dovotes  tho  greater  part  of  the  remainder «■■ 
volume  cited  to  a  «'ollecti(»n  and  illustration  of  the  difl'erent  classes  of  cases ini^ick* 
foe  has  lieou  held  to  pass  though  tho  word  "boil's'*  lias  not  been  used.     To  thv  Mff^ 
Btorolioiiso  of  materials  the  reader  who  wishes  to  examine  tho  sulject  more  at  kmik' 
referro<l. — <  'ii  rxTv. 

•  Jn  a  grant  of  land<  to  a  solo  <'ori>oratiim,  the  wonl  "AWr*"  will  not  conTerifw' 
more  than  tlu*  \v<ii'd  •'M/,'i*i'.v.Mir.f"  \void«l  in  a  grant  to  a  natural  |ierson.     For  mfUM 
limitation  ton  ]iai-son  in  his  politic  capacity,  and  to  his /«-(>»,  gives  him  oolr 
for  life.    Co.  Litt.  ?^.  l».    4  11.  '),  '.».    The  word  ^»/rr/».<ji,-rtM.  liowever,  is  not  neccii«ytP|** 
a  foe  to  a  >ole  corjioiMtion  in  case  of  a  gilt  in  /r^tnkuhnoifpi.    Co.  Litt.  94,  b.    Batif* 
necessary  words  }»e  addt-d  to  tlii>so  which  suffice  to  j>ns.^  the  fee  in  grants  locorpowftBi 
sole  or  natural  j>er-ons.  they  may  Im'  rojocttMl  as  surplusage;  as,  if  lands  be^aBtf^to* 
bi>hop  in  lii«i  ]M)litic  capacity,  hi<  /mvW  and  successors,  or  to  a  man,  his  hens aaJa^ 
i"'i\^,  the  wortU  *'/m<V  in  the  one  case,  and  " muw^sorji'*  in  the  other,  oonfl  witkli  !■ 
rule.    Co.  -wiitt.  1»,  a. — Ciiitty. 
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imLilmoign*  8Qpplio8  tho  place  of  '' Hucccssora/'  (an  the  word  " sacceflsora" 
plit»  Uie  place  of  **  heirH,";  ex  vi  termini;  and  in  all  these  eases  a  fee-simple 
U  in  such  M>le  corporation.  But,  in  a  grant  of  lands  to  a  corporation  agi^re- 
e,  the  word  **  HucccHsom'*  is  not  ncccHHury,  though  usuallv  inserted :  for,  alheit 
b  simple  grant  bo  strictly  only  an  estate  for  life,  yet,  as  that  cor]>oration  never 
I,  such  estate  for  life  is  ]>er]>etual,  or  equivalent  to  a  fee-simple,  and  therefore 
law  allows  it  to  he  onc.((i)     5.  Ijastly,  in  the  case  of  the  Icing,  a  fee-simple 

vent  in  him,  without  the  wonl  'Mieirs"  or  "swcessors"  in  the  grant;  partly 
n  pri*r«>gativc  royal,  and  partly  from  a  ri^ason  similar  to  the  last,  because  the 
t  in  judgmi*nt  (»f  law  never  (lies.(/>)  But  the  general  rule  is,  that  the  word 
tn»**  is  ncccs»*ary  to  create  an  estate  of  inheritance.^ 

[.  We  aru  next  to  consider  limited  fees,  or  such  estates  of  inheritance  as  are 
^•d  and  contined  with  conditions,  or  c|ualitications,  of  any  sort.  And  these 
may  divitlo  into  two  sorts :  1.  Qualijitd^  or  base  fei's ;  and,  2.  Fees  cvnditional^ 
»lU*d  at  the  common  law ;  and  afterwards  fees-fai7,  in  consequence  of  the 
utt*  de  donis, 

A  ba^e,  or  qualified  fee,  is  such  a  one  as  hath  a  qualification  subjoined 
vto.  iind  which  must  l»e  detorniine<i  whenever  the  Qualification  annexed  to  it 

an  fud.  As,  in  the  case  of  a  grant  to  A.  and  his  heirs,  tenants  of  the  manor 
Ai/f;  in  this  instance,  whenevor  the  heirs  of  A.  cease  to  be  tenants  of  that 
or.'  the  grant  is  entirely  di*fcatc<l.  »S<>,  when  Henry  VI.  granti*d  to  John 
lot,  lonl  of  the  manor  of  Kingst<m-Lisle  in  Berks,  that  he  and  his  heirs, 
a  of  the  said  manor,  should  Ik*  |K*ers  of  the  realm,  by  the  title  of  barons  of 
e;  h«*n*  John  Talbot  had  a  huso  or  qualified  fee  in  that  dignity ,(r)  and,  the 
int  he  or  his  heirs  quittc<l  the  seignory  of  this  manor,  the  dignity  was  at  an 
This  •estate*  is  a  fW»,  bi^caiise  by  |H>K.sibility  it  may  endure  forever     r*||A 

man  and  his  heirs;  yet  as  that  duration  depends  upon  the  concur-     ^ 
«  of  collateral  circumstances,  which  qualify  and  debase  the  purity  of  the 
fttton.  it  is  therefore  a  qualifiiKi  or  basi^  fee. 

A  et>h«litional  fee,  at  the  common  law,  was  a  fee  restniined  to  some  par- 

•  •   .St.*  Um<k  I.  r.  4M.  (*>  }*««  lo>k  L  p.  'ii'i.  (')  Co.  Litt.  '27. 

Two  <»tli«T  «1. !**♦•«*  of  v^iso-i  may  1m»  inentii>n4*<i  a**  ex<*o|»tioni»  to  the  rule  that  the  word 
I  i»  ii«M-»«**.ir\  to  niiM'  an  «*^lat«»  in  Uh\ 

Wh«T»».  I»\  rfftTfiK'*',  aiiMtlHT  in>«trunii'nt  whirh  <1ooj«  contain  tho  worti  hnrs  \4 
ir}M»rat*-<l  w.th  and  nia<l«*  |i:irt  <•!*  tli«'  «'onv»*vnnr«».  Nothing;  i»hort  of  thif*.  howev«T 
if  thf  intfnt  to  «l«»  M)  n»ay  U',  will  ♦•nlarp*  a  hf«*-<•^!at♦»  to  a  U^\  not  oven  if  tli«»  r«'fer- 
*\»'  to  A  w'.'V.  wlii«-li.  ai'<*onhnir  to  th<»  lilM'r.il  priiu'lph*-*  <»f  intor|>rotati<»n  ado|»to«l  hy 

<>i»urt«»  ii/»  to  IT*//*,  (Tfaifj*  a  f«*«»  witlioiit  word?*  of  inheritance.  Lytlo  vs.  Lytle,  10 
tu.  U.V.«.  }\y  th«*  «UmmI  in  that  ra^o  the  grantor  eonvoy<*<l  to  tho  frrsntot*  "all  hii«  ]«ari 
bo  •^tut**  h-fi  to  him  by  hi.*,  falhor'n  his*t  will  and  tojttani<»nt ;"  and  the  will  r«»foiTo<l  to 

thu*. — *•  Th**  rfm.tind«T  of  my  real  and  |M*rsonal  i»n>|M»rty  I  will  to  Ih>  etiumlly  <li- 
<d  hftwixt  my  rhildr«Mi."  It  waM  hidd  that  nothing  but  a  lif(^*<*tato  |»aAMMl  to  the 
■t«^.  It  thf  will  hiMl  (^>ntain«Ml  a  <*lauMe  giving  tho  |>ro{HTty  t4>  him  and  bin  hein.  it 
l«J  hav«*  <-oit»f  within  the  r«*a-*on  of  tho  ea>o.  A  fiM^.-^implo  \n  «*<invoyiNl,  Imh^um^  by 
"^nrt*  ihf  oth«*r  in*tnim»Mit  in  in(^r|toratod  and  niado  part  of  tho  <y>nvoyano<» ;  an<l 
^U  fthould  lontain  tho  ittM'ntial  wortl  Ahrx,  it  is  SiljudgtHl  good  sa  a  conveyance  of 

A  m#T»»  fx»*<utor>'  agr(N*ni**nt  to  wdl  and  convoy  land  (which,  howovor,  if  in  writin|( 
I  thin  th<*  |»rovi«ion'«  of  tht*  ^tattito  of  fraiidi*.  a  chane^dlor  will  dooroi*  to  t>o  niMndH- 

|>i*rform*Nl  |.y  tho  HXi*<'ution  of  a  regular  and  f<irmal  <1o4h1)  noo<l  not  contain  tho 
I  knrt  111  onh-r  to  <*onvfy  in  «Mniity  a  1o«\  If  tho  vond<»o.  having  jmiil  tho  connidora- 
Cnonoy.  h  i*>  a  right  in  4S|uity  to  call  on  tho  vondor  to  convoy,  ho  bait  tho  o<|uitahla 
m:  and  it  tip*  inttMiti«>n  of  tho  |»artiofi  wha  to  buy  and  Hell  a  ft*o.  ho  ban  an  otiuitahle 
imph*.  though  th*' wonl  /mtM  w»to  not  uh«««|.  i>«d'rauno««  r#.  Brooke.  S  W.  i  S.  iiT. 
Vn-titiif)  «-<intra4*t'«.  «Hituty  otitipli*!*  wi»nlH  of  inhoritanro,  an<l  im]»iioH  a  f«H*  when 
NDn«»'l*T.iti«»ii  <'Vini*«*«  that  not  Itiw  than  a  Uh^  wa^  intond«H|. — Sh.%R8W«mid. 
•Trn  t'-r  a  -InTt  )N'ri«Ml.  and  th««y  aftorwartU  r«**»umo  it.  Yolv.  150.  Pr«*!»t.  on  Ki«tatos 
But  if  A.  dif.  tho  hirth  of  a  ]M>*(tliuniouK  child  will  iMintiniie  tho  tenancy  and  prt^vont 
|i*ftMt '»f  thf  irrant.    I  U*<»n.  7-t. — Archhold. 

*Im»  |'n»pri«*!«»r  of  n  i|ualititHi  or  ba«o  fw*  han  tho  wimo  righti*  and  privilcffi^  over  his 
«».  till  tilt*  (-fintini!«*ncy  u|Nin  which  it  in  limiti*<l  o<*turH,  sm  if  he  wcro  tenant  in  fee- 
4«.    W«ftl«inghaiu'»  cum*,  l*lowd.  .mT. — Chittv. 
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ticulur  hcirf,  exclusive  of  otlicni:  "donatio  ttricta  tt  coarctata ;(ii)  tint 
hteredibus  i/uibusdam  a  successione  exdmisi"  us  to  tho  hcii^  of  a  man't  M 
vliicli  only  liU  lineul  iJcNCcndatitti  wuro  admitted,  in  ^xcluaion  of  tA 
heirs;  oi-  tit  tlie  \icin-male  of  /lis  body,  in  exclusion  both  ot'coliatenl«,indJ 
fbmulea  iil:40."  It  wuh  culled  a  conditional  tec,  by  reuHOii  of  the  CODdilioi 
pressed  or  implied  in  tho  donation  of  it,  that  if  the  donee  died  wilhoBlNci 
ticulur  heirs,  the  lund  should  revert  to  the  donor.  For  thiawuai 
annexed  by  law  to  all  grunts  whatsoever;  that,  on  failure  of  the  heir^ 
in  the  K'^uit,  the  ^rraiit  xhould  be  ut  an  end,  and  the  hind  return  to  iti 

proprietor. (f)    Hueh  conilitional  fees  were  etrictly  u^^rccable  totheaii 

i'eudfl,  when  they  tii'st  ccused  to  bo  mei'o  estates  tbr  life,  and  were  DOtfetanitd 
to  be  abtioluto  estates  in  tiic-fimple.  Anil  we  find  strong  traces  of  tlieMliui^ 
conditional  tees,  which  could  not  be  nlionated  lh>m  the  lineage  of  llxlnif* 
chaser,  in  our  earliest  Snxon  lnws.(/) 

Now,  with  regard  to  the  condition  annexed  to  thcso  fees  by  the 
our  ancestors  held,  that  nuch  n  gill  (to  a  man  and  the  htiraof  biabodyjmi 
gift  upon  condition,  tliat  it  should  revert  to  tho  donor  if  the  doueebidM'^ 
of  his  body;  but,  if  ho  had,  it  should  then  remain  to  the  donee.  Ihejllur 
culled  it  a  tee-simple,  on  condition  thut  he  hud  issue."  Kuw,  we  nutobi  . 
that,  when  any  condition  is  performed,  it  is  thenceforth  entirely  goiw;ulte 
^..•l  thing  to  which  it  was  beliiro  annexed  bccomea  alisolute, 'ud  vMf 
-I  unconditional."  80  Ihut,  us  soon  as  the  grantee  bad  anj  una  ta^ 
his  estate  was  sup|>osed  to  become  absolute,  by  the  peHbrmuice  of  ih*** 
ditinn;  at  least,  for  these  tliree  purposes:  1.  To  enable  the  tenant tDibwii 
land,  and  thereby  to  bar  not  only  bin  own  issue,  but  aleo  the  donor  of  hit  i* 
rest  in  the  re  version.  (17)  2.  To  subject  him  to  forfeit  it  tiir  trewOT;  wiuAli 
could  not  do,  till  is.tue  bom,  longer  than  for  his  own  life;  lest  tiwrrtril 
inheritance  of  tho  itisue,  and  reversion  of  the  donor,  migbt  hiw  Uw  ^ 
featcd.(A)  'd.  To  eni|>owcr  him  to  charge  the  land  with  rents,  coammf 
certain  other  eneumbi'aDces,  tio  an  to  bind  his  issuc(i)    And  tbi«  im  tkM 

Ci  Firt.  r.  3.  c.  3, 1  i.  >b  IMiB  orpKifrtf.  id  ftn  /aan  wfHK  U4* 

(/-J.VifiiiilrrniHlinivilrMri'HM  h'lh-al, '<im  an,  rvU'Alf  n  id  Ol.  UlL  10.    1  InM.  SO. 


niun  law:  and  )k>  myg  (p.  '2><S)  ihiit  before  the  statute </« (Amii  a  gift  tonM**j 
heirs  in'iln  of  bii  Ixuly,  or  to  a  iiiiin  and  IiIh  liein/nnafa  of  his  bnd^.  woaU  M  li^ 
atlnweil  tit  I'oiiiiiioii  lav.  TIti'  word  «in!n  in  tliti  one  cane,  and  the  wori^Mli> 
Other,  would  hiiv«  liii'n  rejooted  an  re|nipnnnt  to  the  mtale. — Abcbiolo. 

"  In  the  ureiit  oa»o  of  Willion  r«.  B.>rkley,  (I'lowd.  2t3.)  lord  C.  J.  Dj««ii^ 
jnnnt  of  a  conditionnl  lei-,  the  fee-nimiili'  ve«(ed  at  the  beginning;  by  hathglW__ 
dant>«  an|iili'eii  [miwit  lonlicno.  wliich  he  had  not  before;  tiut  theiwaevMi^lM 
of  hi:<  liavin)!  thu  fco;  the  firut  (lift  vmtpd  that;  and  (in  p.  235  of  S.C)  it  aw i^ 
land  was  piven  (tiefun^  the  Ktatutc  dgilimu)  loa  nion  and  the  bMnof  ha  ^'^ 
a  fee-Hinijile,  with  a  condition  nnnexeil,  that,  if  the  done«  (lied  witbont 
lunil  fhoiilil  revert  In  theilonor;  to  whoni,  therefore,  the  common  law  gam 
rtrfrtfr.    But  lie  w«»  not  entitled  to  a  writ  ot/ormeiimi  in  rtmrnmltr;  for  no  ■■ 
be limiteil u|ion  iiueJi  an  Ci'tatc,  which,  though  dclerniiriBble,  wai>  conudoNdi 
until  the  Mlatute '/(T  (AuiM  wnH  maile.     -Since  the  Mntule.  we  call  that       ~*^ 
I>erure  wa»  n  eondilional  fee.  (ibid.  p.  '2&0;]  and  whiht  it  continued  I 
iuuc,  he  had  ]<i>iver  to  nlii-imte  the  fee.  and  to  bur  not  onl]r  the  ran 
but  the  Tvver^ion  of  tlie  <l..i>or  in  ea«e  hix  i^-iia  Bub«equeatlj  Ikilad:  to 
evils  (ha  thev  wi-rc  thought  to  be)  the  act  Je  dona  eoHdilimialihiit  <na 
245.— ('niTTV. 

"  When'  the  t<eriiou  to  whom  a  ennilitional  fee  wax  limited  had 
todeiicend  tofudi  i^mip.  iie  ini}:ht  aliene  it.    But,  if  they  did  Dot  l' 
still   hiive  In-ill  eniille.i  to  hU  right  ..f  reverter!  for  the  Mtate 
sul'iecl  to  Ihe  liiiiii;iil<iM!>  <-<>iitaini"l  in  the  original  donation.    * 

Wiilion  '■>.  Herkl.v.  rl.nvd.  ■J47.     Tlii»  imthority  i'Ui>poM»  the 

to  a  similar  ettW-t,  loiver  ilown  in  llie  [uige:  but  it  hardly  «  iam 

ofler  issue  tlie  estate  bt-eunie  a-Auffy  unconditional.     " 
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raat^naUe,  because,  by  the  birth  of  iaeiie,  the  poMiUlity  of  the  donor^B 
WM  rendered  more  distant  and  precanons :  and  Ait  interest  seems  to 
t  the  only  one  which  the  law,  as  it  then  stood,  was  solicitous  to  mo- 
boat  moch  re^rd  to  the  ri>cht  of  soccession  intended  to  be  yested  in 

Howeyer,  if  the  tenant  did  not  in  flu^t  aliene  the  land,  the  coarse 
i  was  not  altered  by  this  performance  of  the  condition ;  for  if  the 
alierwanifl  died,  and  then  the  tenant,  or  original  jgrantee,  had  died, 
Baking  any  alienation ;  the  land,  by  the  terms  of  tne  donation,  coold 
o  none  but  the  heirs  of  fas  body,  and  therefore,  in  defaolt  of  them,  most 
irted  to  the  donor.  For  which  reason,  in  order  to  subject  the  lands  to 
srj  course  of  descent,  the  donees  of  theso  conditional  fee-simples  to<ric 
Jiene  as  soon  as  they  had  performed  the  condition  by  havinir  issue; 
wards  repurchased  the  lanciH,  which  gave  them  a  foo-simple  ahsolute, 
Id  descend  to  the  heirs  in  general,  according  to  the  course  of  the  com- 

And  thus  stood  the  old  law  with  regani  to  conditional  fees:  which 
jrs  Sir  Edward  ('okc,(A')  though  they  seem  antlent,  are  jet  necessary 
>wn ;  as  well  for  the  declaring  how  the  common  law  stood  in  such 
for  the  sake  of  annuities,  and  such  like  inheritances,  as  are  not  within 
es  of  entail,  and  therefore  remain  as  at  the  common  law. 
iconvenienccs  which  attended  these  limited  and  fettered  in-  r^tio 
I,  were  probably  what  induced  the  judges  to  give  way  to  this  '- 
Mse  of  construction,  (for  such  it  undoubtedly  was,)  in  order  to  shorten 
ion  of  thcHO  conditional  estates.  But,  on  the  other  hand,  the  nobility, 
willing  to  peqK'tuato  their  possesHions  in  their  own  families,  to  put  a 
lis  practice,  procured  the  statute  of  Westminster  the  second(/)  (com« 
lle<i  the  8tatuto  de  donis  conditionalihuB)  to  be  made;  which  paid  a 
•gard  to  the  private  will  and  intentions  of  the  donor,  than  to  the  pro- 
>uch  intentionn,  or  any  public  eonnideration^  whatsoever.  Tliis  statute 
n  some  nort  the  anticnt  fcodal  rcAtraints  which  were  originally  laid  on 
14,  by  enact iiii;,  that  from  thenceforth  the  will  of  the  donor  be  observed; 
the  tenements  so  i;iven  ito  a  man  and  the  heirs  of  his  body)  should  at 
t  go  to  tUe  iHsue,  if  there  were  any;  or,  if  none,  should  revert  to  the 

• 

he  con*<tni<'tion  of  thiH  act  of  parliament,  the  judges  determined  that 
}  ha>i  no  I«»n^er  a  conditional  fee-nim pie,  which  l>ei*ame  alisolute  and 
vn  <li<%|N>*<il  the  instant  any  issue  wart  boni;  but  they  divided  the 
:u  two  |»arts,  leaving  in  the  donei^  a  new  kind  of  jmrtieular  estate, 
>y  denoMiinated  a  j\r'tail;(m)  and  investing  in  the  donor  the  ultimate 
Tof  the  hwhl,  ex{HH*tant  on  the  failure  of  issue;  which  expectant 
irhat  we  now  call  a  rt* version. rn)**  And  hence  it  is  that  Littleton  tells 
t  tenant  in  fee-tail  is  by  virtue  of  the  statute  of  Westminster  the 

\  thus  8liown  the  original  of  estates-tail,  I  now  proceed  to  consider 
gi  may,  or  may  not,  l>o  entailed  *under  the  statute  i/^  donis,  r^\\vt 
f  is  the  onlv  wonl  use<l  in  the  statute:  and  this  Sir  Kd ward  ^ 
expounds  to  compndiend  all  corporeal  hert^litaments whatsoever;  and 
DCf>q>oreal  hereditaments  whi<*h  savour  of  the  realty,  that  is,  which 
of  coqyjreal  ones,  or  which  concern,  or  are  annexed  to,  or  may  be 

I.  tlrrtv^  frtici  tlt0  httflMnMH  v^rn*  ftiftaw.  Id  cwi.  nwB  wMck 

r.e  1.  llif*rivnrlihidkrHiAd»ItaliMl^t«/tMfrl 

MMM  /iv^^iti/.  <«r  ft^Mum  f«1tM*mmk,  wm  bnr.  ilVmt  &:;|. 
k$  ^o-lirt*.  <w«  (>««.  /    I.  t.  K).  II  -i4,  r^,)         ••)  -2  lurt.  3U. 
U  •i<ii.fl-<d  aiif  mutiUtnl  iir  lninrAU>d  in-         (•■IM. 
•  vkirh  lb*  lirir»«»-i>^rtl  wrrv  mt  titt,  brine         i»i  1  InO.  19,  Sn. 


ift  thiH  roni:iin4  to  tlio  donet^  until  thor^  is  a  failure  of  mich  hmm  as  the  irifl 
H(it  Htill  ilit*r«-  in  aiiothor  manner  in  which  t\n*  e^tat^^tail  nuiy  bo  <lotermine«l ; 
»  dc*riv«Ml  out  of  a  detenninahio  fot\  the  ov^nt  which  determinefi  the  oriirinal 
ici  «4tni«*  tini«*  fieterniint»4  thoi^^tattMail.  although  th<'re  havo  not  b<*<*n  a  failure 
pTHtttim  on  K*%.  2iV4.  *JiV.'» ;)  and  for  this  rrason.  if  the  |ier«on  who  en^atiHl  the 
had  liiit  a  <letennina)»le  f«M\  th^  reroT<*ry  of  tmiant  In  tail  will  pve  Inm  but  a 
ble  foo.    1  i'rv^ton  on  t^nv.  1,  2.   i^restoii  on  Bit.  2li(k— Aschbulo. 
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exorcised  within,  the  Rnme;  as,  rents,  estovorB,  commonB,  and  the  like. 
officoH  and  di^nitirs,  wliich  concern  lands,  or  have  relation  to  fixed  ind 
places,  may  be  entailod.((/)   But  mere  personal  chattels,  which  savoarDOitfi 
of  the  realty,  cannot  he  entailed.     !N either  can  an  office,  which  merelr 
to  such  personal  chattels ;  nor  an  annuity,  which  char;^  only  the  penoi,i 
not  the  lands,  of  the  grantor.     But  in  these  last,  if  ^rranted  to  a  man  ind 
heirs  of  his  body,  the  grantee  hath  still  a  fee-conditional  at  common !»;( 
before  the  statute;  and  by  his  alienation  (after  issue  bom)  may  bar  tb«bdr( 
rever8ioner.(r/^     An  estate  to  a  man  and  his  heirs  for  another's  litecinnol' 
entailed  :(s)  for  this  is  strictly  no  estate  of  inheritance,  (as  will  ippetr ' 
after,)  and  therefore  not  within  the  statute  c/^;  c/on is.     Neither  can  a    ~ 
estate  be  entailed  bv  virtue  of  the  statute;  for  that  would  tend  toenci 
and  restrain  the  will  of  the  lord:  but,  by  the  special  custom  of  the  maBor,t«|fJ 
hold  may  be  limited  to  the  heirs  of  the  body  ;(f;  for  here  the  eostom       '"^ 
and  interprets  the  lord's  will. 

Next,  as  to  the  several  species  of  estates-tjiil,  and  how  they  are 
created.     Estates-tail  are  either  general  or  special.     Tail-^neral  is  where 
and  tenements  are  given  to  one,  and  the  heirs  of  his  body  begattn:  vUehi 
calie<l  tail-general,  Ix^cause,  how  otlton  soever  such  donee  in  tail  be  minicilfej 
issue  in  general  by  all  and  every  such  marriage  is,  in  successive  onler,ciyribj 
of  inheriting  the  estate-tail,/>cr/bn/iam  doni.(u)^  Tenant  in  tail  speciilii' ' 


(f )  7  Hop.  n.1. 

(')  Co.  Litt.  10,  20. 
(•)  '2  Vt-rn.  '^*'^ 


(•)  3  Rrp.  K 
r)Utt.ai4,Uu 


^*  If  an  annuity  is  ^^ranteil  out  of  porsonal  property  to  a  man  and  the  heinoTUiM^ 
it  is  a  fot^<•()n(Uti()nal  at  ouniinon  law,  and  there  can  be  no  remainder  or  fnitkff  i^ 
tation  of  it;  and  when  tlio  <;rantoo  liaj)  issue,  ho  has  the  full  power  of  alieutin fli V 
barrinjr  the  jiossibility  of  its  reverting  to  the  grantor  by  the  extinction  of  hit  imiL  Stia 
170.    1  Hro.  ;;2:). 

But  out  of  a  term  for  years,  or  any  personal  chattel,  except  in  the  inilMW"* 
annuity,  ncitlior  a  f<>e-i;on(Utional  nor  an  estate-tail  can  be  created:  foriftkf^ 


grant4'd  or  d«>vis<Ml  by  ^'uell  words  as  would  convey  an  estate-tail  in  real  pn|Mrtfi"l 
praiittM'  or  dovi^-o  has  tlio  ♦'ntire  and  absolute  interest  without  having  i»ue;«M»<<] 
as  sueli  an  intiTest  is  ve>:ted   in  any  one.  all  sulMiH|uent  limitations  of  taaMf^ 
V)ooome  null  and  void.    I  IWo.  274.    Ilarg.  Co.  Litt.  20.    Feame,  345,  3deA  Bop** 
L<*;:ari«'S.  cli.  xvii.    See /^".v/.  o'.){<. — Christian'.  . 

An  annuity,  when  ^iranted  with  wonls  of  inheritance,  is  descendible.  li*^" 
gran(<Ml  in  l«'e:  of  o<iur>e  it  may  as  a  qualified  or  conditional  fee;  but  it  «MlJ" 
entaih*d.  ior  it  is  not  within  the  statute  de  dunis;  and,  consequently,  it  hii  ^?^ 
there  ran  he  no  reniain<ler  limited  ui)On  sneli  a  grant;  but  it  teemM  thtw p^|^ 
limitation  hy  way  of  executory  devise,  j»rovided  that  it  ift  within  the  prenciibid Bjm 
does  not  tend  to  a  j)i*rpetuity.  An  annuity  may  be  granted  as  a  fee-timple cob4JJ* 
but  thru  it  nnist  «-nd  or  heeome  absolute  in  the  life  of  a  particulariied  P****  JiJ 
r.v.  Turner,  1  IW.  .iii-").  S.  C.  Ambl.  7j<2.  Eiirl  of  Staffbr<l  vs.  Buckley,  2  V«fc  8r.  »■ 
annuity  grante<I  to  one  and  the  heirs-male  of  his  Ixxly  being  a  grant  not  eoBBI**! 
the  statute  Ji-  i/uniit,  all  the  ndes  applicable  to  conditional  fees  at  fiwr^ft*^  hwnl*' 
with  respect  to  Mn*h  a  j:rant.    Nevil's  case,  7  Rep.  125.  ^ 

The  instance  of  an  annuity  charging  merely  the  pcnton  of  the  gfantor  leeit  yS 
onlv  one  in  which  a  fet'-oonditional  of  a  personal  chattel  can  now  be  cwtwi  '*' 
leasehold?,  nor  any  other  descriptions  of  {MMtional  property,  (except  mdi  ****!* 
aforcsai«l.)  can  he  limilt'd  so  as  to  make  them  transmisi»ible  in  a  couwe  of  MM***? 
heirs:  thev  nmst  go  to  pci-sonal  representativt»s.  Countess  of  Lincoln  is.  ftA*«y 
castle.  IJ  Ves.  '2lV).  Krih-y  rw.  Fowler,  Wilm.  Notes.  310.  There  is  oonsisteacy, iha"^ 
in  holding  that  tin*  vi>ry  s;nne  words  may  be  ditlerently  construed,  and  hsvewiy^  I 
fer4«nt  operation^,  whtMi  a]»]>Ii(>d  in  the  s:ime  instrument  to  different  deKWM|*  , 

ijrojK^rty  gov«'rned  hy  diiU'i'ent  rules.     Forth  r«.  Chapman,  1  P.  Wms>  66?.  MW* 
■Iiison,  i'.)  V«*s.  77.     Thus  tlie  same  words  wliicli  would  only  give 


liohl  propertv  will  carrv  the  alisolute  interest  in  leasehold  or  other  penoaal  Mjt: 
Green  v.t.  Stevens,  I'J  Ves.  73.   Crooke  vs.  Do  Vandes,  9  Vea.  203.  TotlullM.PSii|l** 
600.— Cuinv. 
*^  Also  a  jiift  to  the  heirs  of  the  l)ody  of  a  person  to  take  aa  ]  urthsmnm 

five  an  estate  to  his  issue  in  successive  order,  in  the  same  manger  aa  if  tfca  ^    ^ 
«een  givei  to  the  father,  (Co.  Litt.  20,  b. ;)  or,  if  there  be  a  ]  htbaTp  ftHkAW 
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ifl  refltrained  to  certain  hcin  of  the  donee's  body,  and  doea  not  go  to  all 

in  general.    Atui  thin  may  '^happen  several  way8.(w)    I  Bliall    r^||  t 

in  only  one ;  um  where  lands  and  tenements  are  given  to  a  man     *- 

kein  of  his  botl^,  on  Mary  his  now  wife  to  be  begotten:   here  no  issne 

erit   bat   sach    special   itMue  as  is  engendered   between  them  two; 

h  as  the  hnshand    may  have  by  another  wife;  and  therefore  it  la 

pecial  tail.    And  here  we  may  observe,  that  the  words  of  inheritanee 

and  his  Keirs)  give  him  an  estate  in  fee :  but  they  being  heirs  to  be  by 

tten,  this  makes  it  a  fee-tail ;  and  the  person  being  also  limited,  on  whom 

rs  shall  be  begotten,  (via.,  Mary  his  present  wife,)  this  makes  it  a  fte-tail 

»,  in  general  and  special  tail,  are  further  diversified  by  the  distinction 
in  such  entails;  for  both  of  them  may  either  be  in  tail  mate  or  tail 
As  if  lands  be  given  to  a  man  and  his  heirs-male  of  his  body  begotten^ 
n  estate  in  tail  mule  general ;  but  if  to  a  man  and  the  heirs/rsuife  of  his 
\iS  ureitfnt  wife  begotten^  this  is  an  estute  tuil  female  special.  And,  in  ease 
Dtad  male,  the  heirs-female  shall  never  inherit,  nor  any  derived  fVom 
lor,  e  rt/nverM,  the  heirs-mule,  in  ease  of  a  gitl  in  tail  female.(x^  Thus, 
(inee  in  tail  male  hath  a  daughter,  who  dies  leaving  a  son,  sucn  grand- 
his  cai«e«  cannot  inherit  the  estate-tail ;  for  he  cannot  deduc*e  his  descent 
t>y  heirH-mule.(y)  And  as  the  heir-male  must  convey  his  descent  wholly 
II.  so  muHt  the  heir-female  wholly  bv  females.     And  therefore  if  a  man 

0  estatt^H-tail,  the  one  in  tail  male,  the  other  in  tail  female ;  and  he  hath 
lauglitrr.  which  daughter  hath  issue  a  son ;  this  grandson  can  succeed 
er  of  the  entatt^;  for  he  cannot  convey  his  descent  wholly  either  in  the 
ft*male  line.(j) 

•  woni  A<'irj«  is  ne(*essar\'  to  create  a  fee,  so  in  Airther  limitation  of  the 
is  of  the  liMxIul  donation,  the  woni  6o«/y,  or  some  other  words  of  pro- 
i,  are  necessur}*  to  make  it  a  fee-tail,  and  ascertain  to  what  heirs  r«i|5 
irular  •tlu»  \W  is  liinitod.     If,  thrr«*forc,  cither  the  wonls  of  in-     ^ 

M»,  or  words  of  procreation,  he  omitted,  iilUMt  the  others  are  inserte<l  in 
ot.  tlii**  will  not  make  an  e>tate-tail.  As,  if  the  grant  he  to  a  man  and 
'<//  hts  h.tily,  to  A  man  and  his  XfW,  to  a  man  and  hin  chiUren,  or  offspring; 
e  an*  only  eMates  for  life,  there  wanting  the  wonis  of  inheritance,  his 
\  So.  on  the  other  hand,  a  git\  to  a  man.  and  his  htirs  male  or  frmale^  is 
te  in  fee-simple,  and  n<»t  in  fei^tail :  fi»r  then>  an*  no  wonls  to  am*ertain 
y  out  of  whi(*li  they  shall  issue.(/>)  IndiHMi.  in  last  wills  and  tt^stamentH, 
gn*ater  in«lulL;fn(*e  is  alloWiMi.  an  cstati'-tail  may  Ik*  created  by  a  devise 
in  and  his  .«/r-</,  or  to  a  man  an<i  his  hvirs-malv;  or  by  other  irregular 
»f  cxpn»sj*iini.ii-/'* 

^  iH  ^tili  another  species  of  entailed  estates,  now  infleetl  grown  out  of  use, 
cafwhleof  suhsintini^  in  law ;  which  an*  estates  in  Ubero  maritagio,  or  frank' 
f.  Tlu»^e  an*  de!in«Hl(#/)  to  Ik»,  when*  tenements  an*  given  by  one  man 
ler,  toijother  with  a  witV*.  who  is  the  dau<;hter  or  cousin  of  the  donor,  to 
frank niurria^^e.  Now.  hy  such  i;it\,  though  ni>thing  hut  the  wc»nl^^inA:- 
<•  is  expn'f>ed.  the  d<»nees  shall  have  the  tenements  to  them  and  the 

*  their  two  iHMJies  lK*gotten ;  that  is,  they  an*  tenants  in  spe(*ial  tail. 

1  one  wonl,/r«/;<A7;*/irr/*i;/f,  d<H*s  e.r  ri  tmnihi  not  only  cn*ate  an  inherit- 
:e  the  Woni  /ninA>r/m'W//;i,  hut  likewise*  limits  that  inheritance;  supplying 
r  wonN  of  des<-ent.  hut  of  pnH*n*ution  also.   Such  donees  in  fhinkmarriago 


!•  utt,  n  K  j«,  r,  JN  3. 


f*  O..  Ilif.  3ft. 

(•>  Utt.  I M.    i\^  Utt  27. 

(•)  (U  Ult.  Vt.  37. 

1^1  Ult.  1 17. 


th«  imndfatlnT  nnd  to  hi^  heirs  of  the  Ikxiy  of  his  Hon  will  be  sn  ostato-tAil  in 

dfklher.   CiK  Utt.  *Ji».  h.    V2  II.  4,  2.-~AirHiii>i.D. 

>  a  man  and  \i\*  chiMron.  if  ho  hus  no  «*hil«lr«>n  at  the  time  of  the  devise,  (fi  Co. 

0  a  man  and  hiii  pn»i>erty,  (1  H.  BI.  447;)  or  by  any  other  words  whif*h  nhow  an 

1  to  reitrain  the  inheritance  to  the  descendants  of  the  derisee.   See  3^1,  pott.^^ 
«• 
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ai*e  liablo  to  no  service  but  foalty ;  for  a  rent  rcsei-ved  thereon  is  void, 
fourth  degree  of  eontiunguinity  be  past  between  the  issuer  of  the  d 
donee.(/') 

The  incidents  to  a  tenancy' in  tail,  under  the  Btatutc  Wc8tm.  2,  a 
these. (/)  1.  That  a  tenant  in  tail  may  commit  iraste  on  the  estate-tail| 
timber,  pulling  down  houHeH,  or  the  like,  without  being  impeached.  Off 
*11B1  '^^-(-^^"'^^  ^^^^*  ^^^^  same.  *2.  Tliat  the  wife  of  the  tenant  in  tail  I 
-1  her  dower^  or  thirdH,  of  the  estate-tail.  3.  That  the  husband  d 
tenant  in  tail  may  be  t<)nant  by  the  cufirsy  of  the  estate-tail.  4.  Thai  I 
tail  may  be  barred ,  or  desti*oyed  by  a  line,  by  a  common  recovery,  or 
waiTanty  descending  with  asticts  to  the  heir.  All  which  will  heretfl 
plained  at  large. 

Thus  much  lor  the  nature  of  estates-tail :  the  establishment  of  whif 
law  (as  it  is  pn)j)erly  styled  by  rigott;(y)  occasioned  infinite  diffici 
disputes.^/O  Children  grew  disoijedient  when  they  knew  they  c*oaldl 
aside :  farmei*s  were  ousted  of  tlieir  leases  made  by  tenants  in  tail;  fa 
leases  had  been  valid,  then  under  colour  of  long  leases  the  issue  miirhtt 
virtually  disinherited:  cre<litors  were  defrauded  of  their  debts;  fur, if 
in  tail  could  have  charged  his  estate  with  their  payment,  he  niigbli 
defeated  his  issue,  by  mortgaging  it  for  as  much  as  it  was  worth:  iu 
latent  entails  were  produced  to  dejirive  ]iurehasers  of  the  lands  thert 
bought ;  of  suits  in  consequence  of  which  our  ancient  lK>oks  are  foU:  i 
sons  Were  encouraged ;  as  estates-tail  were  not  liable  to  forfeiture  loi^ 
for  the  tenant's  life.  So  that  thev  were  iustlv  bran<led  as  the  Miiio 
contentions,  and  miscliiefs  unknown  to  (lie  common  law  ;  and  almost  n 
considered  as  tiie  ('(»mmon  grievance  of  the  realm.(i)  But  as  thenoU 
alwavs  fond  of  this  statute,  because  it  i»reser\c^  their  familv  estatM: 
feiture,  there  was  little  hope  of  procuring  a  rt^peal  by  the  legislature,a 
fore,  by  the  contrivance  of  an  active  and  ])olitie  jtrince,  a  method  wi 
to  evade  it. 

About  two  hundi*ed  years  intervened  between  the  making  of  the  I 
donii<y  and  tlie  application  of  common  recoveries  to  this  intent,  in  tki 
♦11  "1  y^'*^*'  '^^  Kdward  IV.;  which  were  then  openly  declared  by  the j 
'  -•  be  a  *sui!ieient  bar  of  an  estate-tail.(A')  For  though  the  eoaiti 
long  before  as  the  reign  of  Edward  111.,  very  frequently  hinted  their 
that  a  bar  might  be  etfected  upon  these  principle8,(/)  j'et  it  was  neve 
into  execution  ;  till  Edward  IV..obsen'ing(//0  (in  the  disputes  between  tl 
of  York  and  Lancaster)  how  little  ellect  attainders  lor  treason  hadoi 
whose  estates  were  protected  bv  the  sanctuary  of  entails,  gave  his  con 
to  tliis  proceeding,  and  sutfered  Taltarum's  case  tol»e  bought  before lhe« 
wherein,  in  C()nse<{uence  of  the  principles  then  laid  down,  it  wasinele 
mined,  tlmt  a  common  n^coverv  sutlered  bv  tenant  in  tail  should  bean 
destruction  thereof.  What  common  recoveries  are,  lioth  in  their  ml 
consequences,  and  why  tliey  are  allowed  to  be  a  bar  to  the  estate-tail, 
reserved  to  a  subsequent  inquiry.  At  present  I  shall  only  say,  that 
fictitious  procee<lings,  introduced  by  a  kind  of  pia  fntuA^  to  elude  thflil 
d<fhis,  which  was  found  so  intc>lerablv  mischievous,  and  which  vet  OK 
of  the  legislature  would  not  tlien  cons^Mit  to  n^peal :  and  that  theM  iv 
however  chmdestinely  introduced,  are  now  become  by  long  use  and  acoi 
a  most  coniinon  assurance  of  lands;  and  are  I(K»kefi  upon  as  the  legu 
conveyanci',  by  wliich  tenant  in  tail  may  dispose  of  his  lands  and  tH 
so  thai  no  court  will  sutler  them  to  be  shaken  or  reflected  on,  and  eni 
]iarliament,")  have  by  a  sidewind  countenanced  and  established  them. 

This  expedient  having  greatly  abridged  estates-tail  with  regard  tol 

*'  i.itf.  J?  vx  ^\  r-'»riisnit.«. 

(/;<-...  |.i( t .  -J J i.  ( ••  •  Y«>  ir-lMnik.    IS  TJiw.  TT.  K  tk  ffe^i 

(«i  Cum.  Kii-iiv.  St.  rrn,^.    'Jti  Dru.  Abr.  Ibid.  aO;  tt.  imm  ill 

(»,  1  Kill.  in.  <iii<V.  M. 

/<!  (\..  Lit  I.  v\  M<>.T.  i:a  10  r.rp.  38.  (•>  11  nni.  vn.  r.  2a.  r  Bfm.Tin.cL  1 

vM  ]:i-Ii.  l:{i.  Ri:ii>.<h».  Viil.c.adi   US3ta.&lb   Akkr  "^ 

«ii  ioiup.;i7,ud.  au. 
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,  <»lhon*  wcro  noon  inventtMl  to  ntrip  tliem  of  other  privileges.     The  next 

Iran  attai-krd  wua  tlu'ir  tK^edoin  from  fortcituren  for  treutton.     For»  not- 

Lmnliii^  tilt'  lur^o  aflvun<-0M  made  liy  rocoviTicH,  in  the  comimtiH  of  uhoiit 

H'oiv  vi'un*.  towsinlf*  uiitottorin^  thew  iiilK*ritunei>H,  and  then-W  Hubjectin^ 

Ji<ii«  to  fort'i*itun%  tlio  raimriuiiH  prince  then  rei^nin^r,  tindin^  tfieni     r*\m 

ontly  *n*M*ttl«Mi  in  u  Hinnlur  munnor  to  Hiiit  tlie  convenience  of     ■- 

iesi.  iiad  address  cnouirh  to  pniciirc  a  htatiitei;;)  whertd)y  uU  entutefl  of  in- 

incct  under  wldcli  pMicral  wunln  e^tatcr*-tail  were  covertly  included ^  am 

rt«l  to  Ik*  forfeited  to  the  kin;:  upon  any  c*onviction  of  hi^h  treanon. 

<•  m-xt  attaek  which  they  nutlered  in  onier  of  time,  waii  by  the  Htatutc  32 

VIII.  (-.  J>'.  whrrehy  certain  leases  ina<le  by  tcnantM  in  tail,  which  do  not 

til  tin-  pn-jutliri'  of  the  isHiio,  were  allowed  to  l»e  pMnl  in  law,  and  to  bind 

Miv  III  tail       Ihit  they  rerrived  a  more  violent  blow,  in  the  wnne  hcssion  of 

iiiiftit.  by  till*  ciinstriietion  ]mt  u]M>n  the  statute  of  tinesi  y;  l>y  the  statute 

II   \  III.  r.  iiti,  whirh  de<lar«'s  a  tine  ilulv  levied  bv  tenant   in  tail  to  be  a 

«-ti'  bar  t<i  him  and  his  heirs,  and  all  other  {K'rsonH  claiming  under  such 

Thi-'   wa;*  eviilentlv  airreeable  to  the  intention  of  Ilenrv   VII.,  whoso 

'  it  w:4*<  I  U't<»re  common  re<Miveries  ha<l  obtained  their  full  streni;tli  and 

ri^y    to  lay  the  road  as  o)H*n  as  ]»ossible  to  the  alienation  of  landed  pn>- 

,  in  I'nlrr  to  wt-aki  n   the  over^^rown  jiower  td'  his  nobles.     liut  as  they, 

th«*  opposite  reasr»ns,  were  nf»l  easily  bniu^ht  to  ctmsent  to  such  a  pro- 

,.  it  wa-  iheretore  coueli*Ml.  in  his  act,  untler  covert  and  obscure  expn'ssi<inH. 

bejud:;!***.  thou^^h  wiilinirto  construe  that  statute  as  favourably  as  |M)ssiblo 

«•  drteatihiT  tif  entaile<l  estates,  yet  liesitatiMl  at  ;rivin^  tines  so  extensive  a 

r  by  mere  implication,  when  the  statute  tie  tlnui,^  had  expn-sslv  declan*d 

litv  Would  ti'tt  be  a  bar  to  estates-tail.     Hut  the  statute  of  lien.  \  HI.,  when 

'  N  iriiH*  of  alienation  was  better  r«Mvive<l,  and  the  will  of  the  i>rince  moro 

I  itiv  oU'ved  than  before,  avowed  and  e'^tabli^hed  that  intention.     Yet,  iu 

tn  prr-irv««  the  projH'rty  of  the  cn»wn  tn»m  any  danjjer  of  infrin;;ement, 

t.4;«H.:;iil  i-ri-atnl  l»v  thf  rrown.  and  of  whirh  the  crown  has  the  n-version, 

.\ti|i;..l  I. lit  of  this  statute.      And  the  **:ime  was  done  with  rei;ard  to  com- 

ri-i..\.  ri.  H.  by  tin*  statute  :U  t^  :;.">  lien.  Vlll.  c.  -«»,  which  enacts  that  no 

-'1  rri-.»vfrv  had  airaiii**!  tfiiants  in  tail,  wlifn*  the  estate  was  created  bv  the 

^'11.  r    :i!jd   the  remainder  or  revcr^itui  comiuues  still  in  the  cn»wn,     r*iift 

!•'•  !•!  any  tiipo  and  etfeii.      \Vhii*h  i**  alhiwinij,  indirectly  and  col-     I- 

lily,  th'ir  lull  torre  and  effect  with  ropnt  t«»  ordinary  estates-tail,  whert» 

'>al  pr»*ro:^;i!i\  »•  j^  iM>t  eoiirfrned. 

'•iv.  i-\   a  .-tatritr  i»!"  tin'  «»u<-cr«Mlinir  v«»ar.' .< t  all  estates-tail  are  rendered 

*       * 
l».  i.f  ili.tr_:td   i.ir  p:iNiiii  lit  of  ih-bts  thie  to  the  kiiii;  by  ri'c«»iil  or  special 

*'  t  .  a-*  ■»:ine.  bv  the  banknint  law,</.  thi-v  an*  aUo  Mibiecte<l  to  be  M»ld  tor 

'r-  «• -lit  rat  I  I'd  by  a  bankrupt.     Ami,  by  the  eoiintruetion  put  f»n  the  statute 

^  •     \.  an  appiMniiutiit  i/ >  by  tcMMiit  in  tail  of  the  lands  entaik*il,  ti»  a  cha- 

•  «•»■.  >  \z i  without  fine  or  recoverv." 

f   .•  »l  •.  VIM   .    ]:..  •  ::::n.n  Mil  r.  :>  }  T.V 

■    4  H   !•    \  II    •    Jl  <«    Mit    .'I  .1  .-.  I    <•    1  •. 

:    ••      '.:  >•    -\.rn.  *.«..    «  Imii.  I*!**-.  Ki. 

•  tr.»-  !i.  -t  t\tt-ij«;>,.  jiti-l  <'tr<'f-tii:il  ndaxation  i-*  tluit  lati*ly  intrrMhiiN>il  |.y  :;  ,V  I 
V.  .  74.  ti  r-l.iij  tip-  t«n.»ni  in  tail.  Iiy  an  ordinary  ib'«sl  i»i"  f.invfyaiuf,  nt  <liily 
■*!.    .ii.'l  v\.*!i.i:ii  r-'-'-rt  tti  tlif  indiri*i-t  and  niM-n**'!*  i'\j-«'di«"nt  i*\'  a  tini'«>r  n*«-i»>rry, 

:hf  -r.iruTf  M  iiii]]\  :>}  ■•li<<ht"*.  i  to  alivn*'  in  lt'«'-'«im|'it'  iih'>oltitt\  or  t<>r  :in>  h*>ii 

ri,.'  I  ml-  •  iir.i;lf.l.  and   thiTi-liy  t«»  har  him<i'lt'  and  hi<  i-^^in*  antl  all   iifroiiiM 

.»ri\  ni*fi:-r  • -t.tti*  thi-nin.      Vrt   thi<t  i<»  Mil«i*-i*t   to  an  im|Mirta!it  <|U.ilitii-.ition, 

'  -I   l-r  tip-  |.r«.itrtiMii  lit  t'.iinily  >t'ttlfmi'nt<(:  fur  in  thrm  it  i*  u«uul  to  *«'ttlf  a  lift* 

\%i..'ii   i-  a  !r*'>-lii>M  intt'ri*<«t )  on   thi*  |iari'nt.  ]>rii>r  to  tin*  i^tute  liintt«d  t«)  tliA 

ii  .  .iiil  ill'-  ii.i'.iir**  ••!  a  -.•-..#-•/  \\i\'  whii'h  aloin'  int'Tols  ulterior  tt)  th"  i-'t.iti»-lad 

'••"::>•  rl\  >-■  i'.irnd    Wiv*  '*iii*h  ns  to  muki*  the  •'iini'iirr«'nr«*  of  thi*  imuK^diati*  tfn.int 

fr»-  !i»ld  in'i.-|.fn-.ih!i'  toil**  validity.    In  iirder  th»'r»'!nr«»  t*i  mntinu'*  t«»th«*  panjit 

••T   I'fi'ir  t.tk'Ti  a  I  iintrol  of  tho  H;inio  ^rnfral  <b*«iTi|iti(>n.  the  a*'t   }iri»vii|i"*  th.it 

ind'T  th**  -am*'  ot'tib-mfnt  wliirh  rr«»aiiMl  tin*  «*^tat»*-tail  u  prior  ♦••iat«"  «»!  t"ri*«"hiihl 

t«*.ir*  tlcttriiitnabh-  viith  UU*  ^hull  huvf  )>i»«*n  <M>nfi'rr«-<l.  it  •^hall  not  in*  i  •>iiii<«-ti'nt 

r  tvniftiit  ill  tail  to  bar  any  i^stdle  taking  effect  u|»un  iho  determinaiiiin  of  tho 
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Estates-tail^  being  thus  by  degrees  unfettered,  arc  now  redaeed  a^in  totlm 
the  same  slate,  even  before  issue  l>om,  as  eonditional  fees  were  in  at  conuMij 
law,  atU'r  the  condition  was  pei-formed,  by  the  birth  of  issue.    For,  fint,Al| 
tenant  in  tail  is  now  enabled  to  aliene  his  lands  and  tenements,  brtiDe,  bri 
covery,  or  by  certain  other  means;  and  thereby  to  defeat  the  interest  as  wdlff 
his  own  issue,  though  unborn,  as  also  of  the  reversioner,  exeept  intbecmtfl 
the  crown  :  secondly,  he  is  now  liable  to  forfeit  them  for  high  treason :  andbfll^! 
he  may  charge  them  with  reasonable  leases,  and  also  with  such  of  hi«dfiik«| 
are  due  to  the  crown  on  specialties,  or  have  been  contracted  with  biiftklt 
subjects  in  a  course  of  extensive  commerce." 


CHAPTER  VIII.  || 

OF  FREEHOLDS,  NOT  OF  INHERITANCE. 

"We  are  next  to  discourse  of  such  estates  of  freehold  as  are  not  of  iBM-|j 
nnce,  hwifor  life  only.     And  of  these  estates  lor  life,  some  are  conrfhML^ 
expressly  created  by  the  act  of  the  parties;  others  merely  legaf,  or  cneilrfly 
construction  and  opci*ation  of  law.(^(f)     We  will  consider  them  both  in  th>r 
order. 

1.  Estates  for  life,  expressly  ci'cated  by  deed  or  grant,  (which  alone  Bf  J* 
perly  conventional,)  are  where  a  lease  is  made  of  lands  or  tenements  ton 
to  hold  for  the  term  of  his  own  life,  or  for  that  of  any  other  penon,orfif  ■» 
lives  than  one :  in  an}*  of  which  cases  he  is  styled  tenant  for  life;  only  v^^ 

(•J  Wrijrht,  IW. 

estnto-tail,  without  consent  of  tlio  person  to  whom  puch  prior  estate  w«f  giwa* 
receives  for  that  reason  the  np]iellation  of  prottrfor  of  the  settlement  But  th#oliirtlJ 
being  to  restrain  the  i>ower  of  the  tenant  in  tail  over  t lie  estate-tail  it»lf.  (■»■ 
could  liave  barred  before  the  statute,  by  /SFwr.  without  any  other  person's  cooeaiHi*) 
his  alienation  (in  the  manner  pro'icribVfl  in  the  art)  in  allowed  to  beefleenJj* 
without  the  consent  of  the  ]irotector,  so  far  lis  regards  the  banring  of  himadf 
issue. 

Even  subsequently  to  the  passing  of  this  aet,  however,  one  of  the  aneirat 
obnoxious  iniinnnities  of  an  e^tatt'-tail  still  remained  without  distarbtnce.- 
exemjition  fri>ni  liability  for  ordinary  debts  not  con  tract  ed  by  a  trader  ia  the  Wf  * 
conimeree.  lUit  this  lias  hovw  at  length  removed  by  1  &2Vict.  e.  1 10,  which  jiwi* 
that  a  judgment  entered  up  against  the  debtnr  in  any  of  the  superior  oourti  it ^* 
minster  shall  ojierate  as  a  charge  upon  all  lan«i>,  tenenientH,  or  hereditaPHTitg of  ^"^ 
he  shall  b»«  si*ized  or  ]iO'ise<se<l  for  any  estate  or  interest  in  law  or  equity  or  WW ^^ 
he  sliall  have  any  di-^posing  i»owor;  and  shall  be  binding  an  agunst  him  ind  th^ i"*| 
of  his  body  and  all  elainiants  whatever  whom  ho  wiui  competent,  without  tfaeiMB!> 
any  otlier  j»«'rson.  to  have  barre<l. — SrEriiEN'.  ' 

'"  r>tates-tail  were  introflueed  into  this  countr>'  with  the  other  part*  of  thf  En^  i 
jurisprudt'nee,  and  they  subsisted  in  full  fon-i*  before  our  Revolution,  nibjecl  eqaJ*?" 
the  ]i<)wer  of  being  ]»arre'l  by  a  fine  or  common  r«*covery.  But  the  doctrine  of  w**^ 
tail  and  the  eom]ilex  and  niultifariou«»  learning  eon nei'tetl  with  it  have  heeoai*^ 
oVisolete  in  most  ])arts  of  tbi*  United  Stat<*s.  In  Virginia.  piKt.atci>-tKil  wereahoBA*^ 
early  as  177»i:  in  New  Jersey,  estates-tail  were  not  almlished  until  1W30>  nd  ii  y 
York  as  early  as  17S2:  and  all  estates-tail  were  tunnvl  into  e^tatev  in  fre^Mpb** 
lute.  So.  in  North  Carolina.  KentueUy.  Tennessee,  and  Georfcia,  estatoMaQ  hif*_** 
nl)o1ished  by  being  eonvertiMl  by  statute  into  estates  in  fi*e-Himple.  Tn  theStatwrfS'^ 
Carolina  and  Louisiana  they  do  not  appear  to  be  known  tn  their  law»or*T«J*^ 
existed:  but  in  several  of  tlie  other  States  they  are  partially  tolerated  and  WJ^*^ 
qualified  degree.  4  Kent,  14.  In  Pennsylvania,  by  the  act  of  Aaponblj  of  A|ll & 
IS'i.'),  it  was  j»rovided  that  whenever  hereafter,  by  any  |pft.  convcjraiiea,  at  jbwia* 
estate  in  fee-tail  would  be  ereated  aeronling  to  the  existing  laws  of  th#  Sitfa, it iMV 
taken  and  con^^trued  to  be  an  estate  in  fee-simple,  and  as  such  ill  be'  ~ 
freely  alienable. — Sharswoud. 
480 


if. » ] 


OF  THINGS.  120 


lU  tlif  i-*tatr  liy  till*  lifr  of  anothor,  ho  is  ii<«iiully  called  tenant  pur  nut *t  rivJh) 
rM>  rotati'*  t<tr  litV*  aiv,  like  inlivritanri's.  of  t'i*«Nlal  iiatiii*c;  uihI  wen\  tor  Miino 
le,  tilt'  lii;rit«"*t  t'<«taic  tliat  any  man  coiihl  have  in  a  frud,  which  (as  wi*  haw 
iir«'  *»fii  •  •■ .  w:iH  iii»i  ill  i(-4  ori^rinal  hiTtMlilary.  They  are  pvi'n  or  eonlorred 
(Ik*  -am**  t'l'iHhil  riirhts  and  ^«d^|llnitit*^.  tht*  same  invi*r*titiire  or  Iiver\'orM*iNint 
lre!«  llit'm-clw^  an*;  and  thcv  an*  hi*Id  hv  teallv,  if  dt*niande<i,  and  Hiieh  eon- 

•  •  • 

Uoiial  n*nts  and  MTvlcfs  a.*«  the  lord  or  h'h7«or,  and  hiH  tenant  or  lfH.>«ei%  have 

•fd  MM. 

■Iff-lair-*  I'lir  \\\\*  may  ht*  en^atiMJ,  not  only  l»y  the  exi^renn  wonU  before  [■♦|.>i 
tioiii  d.  hiit  aUo  hy  a  ifi'niM'al  ^rant,  without  detinin^r  or  limiting;  any  *- 
ifi<'  t  •»tate.  As,  if  one  ^rantM  to  A.  B.  the  manor  of  Ihile,  thin  niakt^ri  him 
lit  t<r  ht'o.  '/)  For  though,  an  there  an>  no  wordn  of  inheritanet*  or /iWrir, 
t  KHiid  ill  tlu*  i^nint,  it  cannot  he  eniistrued  to  l>e  a  fei\  it  nhall  however  be 
1  nu'l  t<»  U>  a**  hir;;e  an  estate  as  the  wortls  of  the  donation  will  hear,  and 
•-t-n-  an  i-state  for  life.  Also  such  a  ^rant  at  lurj^e,  or  a  ^rant  for  a  term 
ti'  ;r«'"«r;illy.  shall  he  construed  to  Iw  an  instate  for  the  life  of  the  graHttr;\e) 
&«*«•  iii<*  t:ni!ktfir  hath  authority  to  make  such  ^rant :  for  an  ei«tate  for  a  man'H 

lih'  i-«  mon>  iH'neticial  and  of  a  higher  natun*  than  for  any  other  life:  and 
TwW  "f  Uiw  W,  that  all  ^^rants  i\w  to  be  taken  niOHt  tftrun^ly  a^^iinst  the 
itor.  /  •  unh-s!4  ill  the  <'asc  of  the  kini^. 

xr\\  r-iates  t'or  life  will,  generally  sjirakin;^,  endure  a»  long  ai*  the  life  for 
t-li  th«y  are  granted:  hut  there  are  some  estates  lor  life,  which  may  tleter- 
€•  ii(M»ii  futun*  contingencies,  U^toi-e  the  lite,  for  which  thev  an*  cri»alt*d,  ex- 
^.,  A-*,  if  an  ♦••^late  he  irranted  to  a  w<»man  durim;  her  widowlKHid,  or  to  a 
I  until  he  In*  nn»inoted  to  a  henetice ;  in  these,  ami  similar  oaM*t(,  whenever 
oiiiiinp'tH-y  ha|>|M*iis,  when  the  widow  marries,  f»r  when  the  grantee  obtains 
'iii-liee.  the  n"»j»eriive  estates  are  al»solutely  determined  and  gone.(7>  Yet 
L'  tliev  f^uh-^iht,  tlicv  are  reckoneil  estates  ft»r  lit'e  ;  In^'ausi*.  the  time  for  which 
^*  will  endtirr  hein*:  uncertain,  thev  mav  hv  i»o>sihilitv  last  for  life,  if  the  con- 
Ci-iji  ii.-'*  u|H»ii  u  hirh  ihey  are  U\  determine  ilo  n«it  sooner  ha|i|H*n.  And  mf»n*- 
r.\\\  r.e-e  an  estate  he  t^raiitcil  to  a  nian  for  his  lite,  geiiendly,  it  may  altM» 
•rmiiM'  hv  his  #■</•'/  death:  as  if  he  entei*s  into  a  monanterv.  whend»v  lie  is 
d  :!i  law  ;.  A  .  fur  wliiih  reaH«»ii  in  r(»nvrvan4'es  the  i^rant  i8  usuallv  made  •'  for 
t»T!ii  ot'  a  man"-^  Hiitur>il  lite;"  wliieh  can  onlv  determine  bv  his  natural 
th    .  ' 

Til'- ,'.  //r/i'v  ti>  an  estate  tor  lite  are  ]M'inri|>:illy  the  following;  B'hieh     r*|.>.> 
.4|i|.I;«  ai.ie  n«»i    t-nly  ti>  that   sjkm  ies  of  tenants  tor  life,  which  are     •• 
fi— >;\    I  riati-<i   hv  <ieeil;   hut  also  to  those  which  are  en*ati*<i  bv  act  an<i 
rat'iii  iif  l:iw. 

Kv.rv  t«iia!it  t'i»r  life,  uidt'ss  restrained  by  covenant  or  agreement,  may  of 
ifii'*ii  ni:ht  take  u|H>n  the  laii<i  deiniMMl  to  him  n>as4>nahle  (jtt'fVt'rs\k\  or 
.(  '  For  he  hath  a  rii:ht  to  tlie  full  enii»viiicnt  and  us<*  of  the  land,  ana  all 
j.n •:::•.  durin::  U'i>  otate   theivin.     Hut    he  is  not  ]K>niiitted  to  cut  uowu 

«*•  l.:tr.  ^  v..  10.  I  I'M.  i'2     .1  Itrp  :»». 

•    1'.^-    ■."..  •   J  Kip.  4^. 

'  I  ..  I.tt.  11.  •    S«<«>  U.Ji  i.  p.  UJ 

'•    •  •     l.tit.  4i  ■•    N-«'  p  :■-  . 

/    li  I'i  .P.  t«    (  .1.  I.iii.  II. 

c  i*  tn  \ li«i'r\»««l  thftt  iin  i-'tjitt'  f<»r  lil'**  ni;iv  .iKo  U-  (Ictt*rTiiiiii*'l  iM'fnn^  tht»  t«*nni- 

•  •n  ■►♦  {\i*'  ii.iittr.d  iit»»  «it'  I  hi*  tt'iiant. /'•/ /•";'•  ■''•'".  Ilii*  ari*i'»»  whi'n»'V«*r  tli»*  t«*niiiit 
tii»-  i«i  iiini»'V  tlo*  I.ind  in  lis*  nr  iV'^'-iail  l-y  -m«'Ii  a  i"i»nv««yuii«*«'  a^*  lr»iii-t'i*rs  tln» 
I   •i:r--.il\.  nii'l    pa--*-*    iin»ri»  than    th«*  Hli*'ii«>r   li.i-* :   whirh    is   tht»rt't"tir«»  tfrnnnl    .i 

■  f  /!•  ••        Sill  h  an-  t«*«tt)'iMi'iit<t  with   liv«TV  nt    •••■i«'iii  an«l  <*oniin»»ii  i»m'. ivt-ri*-*. 

t.rn"    M;.l-IU-t..n.  I  K:.'.-.  4.VJ.     I.vlt.  ■  j*.  Kirhan!-. '.»  S.  »V  K.  .■.To.     Siuni|.  ■  .  Kin-llav. 

iwl«-.  !•>.     V«  t.  wIn'M  tin*  t«*nant  lor  lil'i*  nuivi'V*  \*\  an  •»nliniirv  i| I  fur  l«.i:^aiM 

*.il".  th<»ii;;h  h«'  in. IV  n^^^iimi'  to  «'<»nv#»v  u  ti***.  it  work**  ni»  forffitiiro :  i*n  n«»  ;:r»*rtl«T 

ft-  i«  in  !.iit  •••■nvi'\t.i|  than  an  »'*talf  t«»r  tin*  lit'i*  ••!'  lie*  grantor.     M«*K «.  l*touti, 

hit.  •*'.*.     ]'«'ii*llfti>n  >j».  Vundivi'iT.  1  Wa-h.  I»>1.     IJnutT'*  »•.  Mi»«»rf.   11  *'«'iin.  V».'., 

•  «.  Tvriliciit.  'J  K«wiiT,  ri4m.     A  t»'nant  t«»r  \\U\  nnh*-***  ri"»tra:niM|  l«y  iM>ntliti«»n«.  may 
ir  hi4  wh«*h*  f^tati*.  or  uny  li*srt  i*iitnt«»:  und  it  In*  ctinvfy  without  liinita(i>>n.  he  \» 
*iAt-  fi»r  liU  own  life.     Jai'kaon  vs.  Van  IbMscn.  4  Cow.  o*J.'i.^-SuAftnwut»i». 
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timber,  or  to  do  other  waste  upon  the  premises  :(m)  for  the  dcstmction  of  nA 
things  as  arc  not  the  temporaiT  profits  of  the  tenement  is  not  neee{i«4n:t'orAi 
tenant's  complete  enjoyment  of  his  estate;  but  tends  to  the  permaDml  af 
lasting  loss  of  tlie  jK^rson  entitled  to  the  inheritance. 

2.  Tenant  for  life,  or  his  representatives,  sliall  not  be  prejudiced  hruf 
sudden  determination  of  his  estate,  because  such  a  determination  i^contufBrt 
and  uncertain. (71 )'  Therefore  if  a  tenant  for  his  own  lite  sows  the  liiMfa,Hi 
dies  before  harvest,  his  executors  sliall  have  the  emblenienUy  or  pmfits  of  tfti 
crop :  for  the  et^tate  was  determined  by  the  act  of  GW,  and  it  is  a  maiiniitfti 
law,  that  aiivs  Dei  nvmini  facit  injuriam.  The  rejiresentatives,  therefore. of  tb 
tenant  for  life  shall  have  the  emblements  to  compensate  for  the  liboval 
expense  of  tilling,  manuring,  and  sowing  tlic  lands;  and  ulso  for  theemiw^ 

(«)  Co.  Litt.  63.  (")  IbM.  55. 

'  As  to  emblements  in  general,  what  they  are,  and  who  shall  have  them.  MeCnD.lk 
BienH.  G.  1,  2;  Vin.  Ahr.  Kmbli^mtentM  and  Executors.  U. :  Boc.  Abr.  EzecutoriwH.f: 
Co.  Litt.  65,  a.,  b. ;  Toller's  Law  of  Executors,  hook  2,  ch.  4,  ^c. ;  3  Atk.  10.  EUV^ 
menta  are  corn,  peas,  beans,  tares,  heni]),  flax,  and  annual  mots,  as  parsnips  cvrmal 
turnijMk   Id.  ibi<l.  And  if  a  lessee  for  life  of  a  ho{>-proun(l  dies  in  Aujcust  before i 


of  hops,  the  e-xecutor  shall  have  th<'in.  thoiif;h  on  ancient  roots:  for  all  tbfw  a^a^ 
duced  by  great  manurance  and  industry.  Cro.  Cur.  515.  Co.  Litt,  55,  b. :  not»  1.  Tw 
b.  2,  ch.  4.  But  all  other  roots  and  trees  not  annual,  and  fruitH  on  the  trr«htb^^ 
ripe,  and  gmss  growing,  tliou^h  ready  to  l»e  cut  into  Iiay.  and  though  imprOTed  bruba 
and  tlie  labour  and  industry  of  the  occupier,  by  trencliing  or  sowing  hay-M^uf  Ml 
emblements,  but  L>elong  to  the  remainderman  or  heir.  Com.  Dig.  Diens,G.  1.  Talh 
b.  2,  ch.  4.  ■ 

With  respect  to  wlio  is  entitled  to  <»n»blements.  lonl  Ellenhorough  obserreAiii*!* 
343,  tliat  the  distiiictioii  between  tlie  heir  and  Advisee  in  this  respect  is  nynam 
enougli.  In  the  te^^tator  liiniself.  the  stan(Hng  corn,  though  part  of  tiie  realty.  4kfli 
for  some  purposes  as  a  chattel-interest,  which  goes  on  his  death  to  his  exc<iiun* 
against  the  heir;  though,  as  against  the  executors,  it  goes  to  the  doviieeof  tbeM 
who  is  in  the  ])lace  of  the  heir,  unless  othenvise  directe<i.  This  is  founded  npQBip^ 
sumed  intention  of  the  devisor  in  favonrof  the  devisee.  But  this  again  may  bsuhlM 
bv  words  which  show  an  intent  that  tli^  executor  shall  liave  it.  A  deTisetoiW«> 
cutor  of  all  tht^  testator's  ^ttf^^k  on  the  farm  entitles  him  to  the  crops,  in  onponMB 
the  devi.^oe  of  the  estate.  0  East,  i'M,  note  d.  8  EiL«<t,  339.  Com.  Dig.  Bwaifti 
Every  one  who  has  an  uncertain  estat«>  or  interest,  if  his  estate  determines  bjibe if ^ 
fi<Hly  before  severance*  of  the  com,  shall  have  the  emblemonis,  or  they  go  toluieiM^ 
or  a<lministrator.  As,  if  a  tenant  for  lift'  sow  the  land,  and  die  before  sercniBi' 
tenant  j»ur  auter  vie  an<l  cestuy  que  vie  dies,  or  t«>nant  for  years  if  he  so  loii^liTe.«ii 
lessee  of  tenant  for  life,  or  if  a  lessee  strictly  at  will  die,  or  if  tenant  by  stalBiea* 
chant,  kc.  sow.  and  l>e  siitistie<l  by  a  casual  and  sud^len  profit  befdve  sereriBce.  Ml^ 
55.  b.  (>)m.  1%.  Biens.  (4.  2.  However,  a  lessee  of  tenant  for  life  is  bound lotiktiA 
of  the  time  of  the  d<*at}i.  and  if.  in  ignorance  of  it,  he  aftaioardM  sow  ooni,beiiiirt* 
titled  to  it.     Bru.  Abr.  Notice,  pi.  15.     Vin.  Abr,  Notice,  A.  2,  pi.  5w 

It  1ms  been  Im'M  that  if  a  devise  be  to  A.  for  life,  remainder  to  B.,  •ndbefoie**"*'* 
A.  dies.  B.  shall  hav.-  them.  (rro.  Eliz.  ill.  Win.  51.  Godb.  159,)  and  that  if  •«>«»•[ 
to  A.  for  life,  who  dies  lM'ff)re  severance,  lie  in  n^version  shall  have  them.  (Oo.EBi*i 
but  the  contrary-  is  i>stablislH>4l.  and  that  the  e.xecutor  of  the  tenant  for  life  AJIl* 
them,  it  being  for  tho  bent-iit  of  the  kingdom,  which  is  interested  in  the  cootiaial|* 
du<*e  of  corn  and  will  n«>t  suffer  them  to  go  to  the  remainderman.    3  Atk.  16. 

If  the  partii-ular  «'state  determine  by  the  wt  of  arutthrr,  as  if  leasee  at  wiH  **]r 
land,  and  before  the  severance  the  lessor  determines  his  will,  the  lessee  thaO b**' 
emblement.    Co.  Litt.  't't. 

But  if  a  per>on  have  n  rrrtmn  infrrcsf,  and  knnws  the  dfterminatioti  qf  it,  heihiDB*** 
the  emblements  at  thr  iimI  of  his  term,  unless  he  can  establish  a  right  toaBa«yf*f 
crop,  as  sometimes  i'.\i>ts  by  custom  or  local  usage:  as  if  lessee  for  yean  icwfciifc* 
and  before  Ihi*  «'orn  1m*  si*viTed  hi**  term  ends,  the  lessor,  or  he  in  rerenioB,  All ■• 
the  corn.  Co.  Litt.  'm.  And  if  an  out-going  tenant  sow  com  even  andcrai 
pasition  that  he  is  entitled  to  an  away-going  crop,  when  he  is  not  so,  and  tftrr 
piration  of  his  tenancy  cut  and  carry  away  the  corn,  the  landlord  mayilp|Nrt 
for  the  same.     1  rri<M»  Hep.  .'iH. 

So  if  a  person  determine  his  estate  ]>y  his  own  act.  he  shall  not  luTe  «^ r~at: 

if  h*ssee  at  will  sow,  and  sifterwnrds  tleiermines  the  will  before  severmnceL  CbilJtt***' 
6  Co.  IIG.     Cro.  Eliz.  4iil.     So  if  an  est  ite  determine  by  forfeiture  Ar 
ik>.  Litt.  W,  b.     1  KoU.  7lO,  1.  33,  30.    Com.  Dig.  Biena,  O.  2.— < 
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rlry,  w!ii*h  iKMiiir  a  puMii*  !)(»nofit,  tondin;;  to  the  inoroaao  ami 
lion**.  4»iiL;[it  Id  liavo  \\iv  iitin<mt  MTurity  and  privilo^  that  tho 

\Vh«Toii»n*  f»y  tli(»  lo<«l:il  hiw,  if  n  tfiiant  for  lite  died  liotwocn 
«»1*  S>|>t4>iiilifr  and  tho  end  of  hVhrnarv',  tho  lonl,  who  waa 
vviT-iini,  wan  aUo  fiititlrd  to  tho  ])r«»HtH  ot'the  whole  year;  but 
I'll  thf  lii*i;iiiiiiiit;  of  Marrh  and  tho  vnii  ♦of  Au^int,  the  r^ioo 
iiant  roffivod  tho  wholo^o)  From  honoe  our  law  of  •• 
ni-  ti>  havo  hocn  liorivod,  hut  with  vory  ronnidonihle  improve- 
iaImi,  ii'a  man  ho  t<>iiant  for  tho  life  of  anothor,  and  rcKtuy  que  vie^ 

hfo  tlio  land  ix  liold,  dios  atU*r  tho  oorn  Hown,  the  tenant  pur 
\\\r  tho  omhU'inonts.  Tho  nanio  is  alno  tho  rule,  if  a  life-erttate 
»v  tho  iirf  nf  hnr.  Tlioroluro  if  a  loa>*e  Ih»  made  to  hunhand  and 
ortiin-,  J  whirh  tfivos  thoiii  a  d(*torniinahle  entate  for  life,)  and 
WH  tlio  land,  and  alterwardn  they  an*  divore<Ml  a  rinrulo  matri- 
md  ^hal!  have  tho  enihlomontH  in  this  oa^e;  for  the  Hi*iiten(*e  of 
iot  ot'  law.( /M  Hut  if  an  estate  for  life  lie  deterniiniHl  hy  the 
'.  (a*».  I»y  forloituro  for  waste  eomniittofl ;  or.  if  a  tenant  during 
ik?*  pnn»or  to  marry.)  in  these,  and  similar  eases,  the  tenantn, 
tvrniinod  tho  o^tate  hy  their  own  aets,  shall  n(»t  l»e  entitled  to 
lontH  If)  The  doctrine  of  omhlontonts  oxtends  not  only  to  oorn 
»t?«  plantod.  or  othor  annual  artiticial  protit,  hut  it  is  othorwiso 
*a^*«.  and  th(>  liko;  which  an*  not  {danted  annually  at  the  ex 
r  of  the  tmaiit.  hut  are  either  a  permanont  (»r  natural  profit  of 
or  whon  a  ntan  plants  a  tn^e,  he  eannot  Ik*  presumed  to  plant 

I  /.  2.  t.  r*.  ft)  Vn.  IJtt.  .v.. 

!•  n*'>.  r,r*K  Ijit  .V>.  :iA.    l  IU41.  Alir.T;:^. 

:it<ir  haM  lord  ri>ki''>^  aiith«>nty  for  ranking  annual  rrH>t!<  antong  omble 
lijM-.irs  ti»  li.'  thi'  U'ttrr  o|iitii(>ii :  Imt  Imth  <i(i4li>l]iliin  (pt.  !l,  o.  14,  «.  1) 
p.  t't'J)  a^o^frt  that  (Mrrtit<*.  turnips,  and  othiT  annual  r«w>t'*  Itolong  to 
th«'  •■x«'«'iiiir  i-  not  at  lilnTty  t«»  hn-.ik  tin*  H«»il  t«>  n»;n*h  th<>m.  In 
.  I  *»  H.  A  <'.  '^.'.'2.  I'mxIi'V.  .1.,  toiniili'd  his  itiil:5ni«>nt  i^n  th»«  a.-^iimiition 
•■  i-inl-li-un-ntH.  Art,<'liok«-.  it  is  rl»*ar.  not  Umuj:  h  strirtly  annuAl  pro- 
■hMM.  nt-.      Wtnt.  <Ml.  Kx.  li:;. 

«•  -Hi  li  iTopn  a^  in  tht'  ordinary  i^mrsr  of  tliinp*  roturn  tho  hdnHir  nnd 
.  npi>n  ihi'in  >tri«'tly  within  th«'  y(*ar.  ThtH.  if  th**  t«*nAnt  plnnt  hop«, 
i:I'«i  t'»  till'  tir'it  trnp  nnh'^s  pro<hiiM'fI  witliin  th«'  yrar;  hut.  tis  hofM 
itiit  laUxir  annuallv  lM*Ht(»u-«*'l  in  niannrinir.  making  of  hilN.  nml  sot- 
tt-iijiif  i*  iiitJtl.Ml  t<i  tlif  yt'ar**'  or«>p.  altliontrh  it  jipxvmmI  from  nin'ipnt 
•  1 '».  *J  Ki. .  III.  *Jlo.  Ti..  Lilt.  .V>,  ;»ii.  On  thi'  othi»r  hand.  a.s  fruit-tn*«ii 
!i  n'l  i.il"»ur  !■»  K«'sii»\vtMl  ti|Min  ih«'ni  within  thp  y«»ar,  tlir  tonant  i*  not 
Mill-*  a<  «Mi)MtMM«*ntx.  And  u'h«*ro  tht'  t«*nant  IumI  sown  clover  with 
III::,  uii  or-lini:  to  u  prarti(*«-  hy  wiiii'h  lh«'  lM'in*tit  of  tin*  rlovor  would 
tli:ii  thf  v**ar.  it  \\a>  h*'lil  that  ht»  rotiM  ni>t  olaini  any  advantafce  that 
i-\p:r.ii'on  «tf  a  y-'ar  from  tlu*  tinn«  of  -iowin^.     l!  N'fv.  iS:  M.  TiV     5  B. 

in-*,  tari'-i.  h«Mnp.  tlax.  '*atVron.  ni«»li>n««,  and.  a^-j'nnlin^  to  tho  Ix^tter 
'M»!«».  -ii«li  .!•.  p'>!iito««..  A  I-..  an»  I'nihhMnt'nt-.  fira««««  is  not.  ovi»n  wlion  it 
■<'<iTn  I»i;5.  Hii'ii-.  <f.  1:-  hut  th«'  arlitii'ial  irr.i  <i»^.  >iurh  as  ^jiinfoin, 
art-  .iMU'i  illv  r>*n«'\\i-l  lik«*  anv  oth«*i  •  i-»p.  -♦•••ni  to  fall  within  tho  ilo- 
'•iii»-n'-  *J  N.-v.  A  M.  7l!.».  Hurn.  VW.  ]».  -'♦7.  Ii«>nl  <'*»ki».  in  hii*  oorn- 
•:Hiif..  ..t  MtTt..!!.  -ay-.  "  fi'.t'f.t  ^i^Mliti<'t)l  I'orn  or  ^rrain  wliih*  it  jsrowcth, 
-  :n  i.«il-.i.  •Iiini  -«j«-  in  hfiha.  )«iit  it  is  takfn  fi»r  all  nianin^r  of  <*«>rn 
•»  ann>:.il.  •■••nuMi;  )>v  th«*  iiiihiHtry  of  man.  as  hiMup.  flax,  ito.'*  2  In«t. 
:iiM'ni»!it"  « ••Mit".  from  »«#/  '.r  or  « '«AAitrr.  to  i*ow  with  oorn;  wIioniH'  tho 
*•»• ' '.  1  md.  o!  •"•«■  it  tor  an  annual  on»p. 

«•  i«»n'':ii«'ri'i  tor  ni««-t  puriHW*"*  as  jr«>o<|s and  oliattol^i:  thor  ^.  a?*  haa 
«'Xt' ii'or.     Tfti'V  in. IV  Ih«  takt-n  in  «'X<M«ution  undor  a  A'^-n  f*rn«M.  and 

to  tiit-ni  ha\."  I n  fi^ld  not  to  U*  (vintraots  rolatin;!  to  any  int4»n»*t  m 

:atut.-  '.t  tr.tud-.  iT.M'.ir.  II,  «•.  :;.  ■*.  4.i  in  oontrwli-jtinrtion  to  ««ontniota 
.;:  jrr.i-.  .'r..p.  of  fnnt.  \r.  2  HpnI.  A  B.  :tt»S.  5  B.  A  <>.  v.N.  H  !>«»wl. 
i.  A  W  ..r.  .\  ill.  tiHii  in  Fit/h.  Ahr.  p!,  .V.».  that  at  oomnuMi  law  i-m- 
\**-  frnntf'i  n-thoiit  flfiMl.  if  not  <iv«'rru!t*<|  hy  th«*so  i*aiM*s.  muit  l>e  n-^ttnl 
It  a   J  ,ttt.  a-  'll•'tinL■ui^h41l  fioui  a  ri>ntiaot  fur  sale,  im-ludi*^  tho  right 
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it  in  contemplation  of  any  present  profit;  but  merely  with  a  prrwpo<-t  (/ii 
boinfr  useful  to  himself  in  futui*c,  and  to  future  suceesHiunH  of  tcnaniff.  Ik 
advuntxi«;o8  also  of  emblements  are  particularly  extended  to  the  pumcliJaiHi^ 
by  the  statute  28  Hen.  VIIT.  e.  11.  For  all  pei-sons,  who  an*  ])rt'M'nt«l  t»Mf 
ecelesiaRtical  heneticu,  or  to  any  civil  office,  are  eonsider(*d  as  tenanb»  tur  tUr 
own  lives,  unless  the  contniry  he  expressed  in  the  form  of  donation. 

8.  A  third  incident  to  esUitCH  for  life  relates  to  the  under-tenant^  or  \mm 
For  they  have  the  same,  nay,  greater  imlul^'nces  than  the  leswir*,  tlworisiMl 
*1'^4.1     ^^'"''^^^  *^**  ^*^^*-  The  same  ;  for  the  law  of  estovers  and  eiublenientii'wii 

"  ^  regard  to  the  tenant  for  life,  is  also  law  with  regard  to  his  niMier-tflui 
who  represents  him  and  stands  in  his  nlacer^j^)  and  greater;  for  in  thi«( cm 
where  tenant  for  life  shall  not  have  the  cmDlemcnts,  because  theMUtfdel» 
mines  by  his  own  act,  the  exception  shall  not  reach  his  Icmee,  who  wiM 
person.  As  in  the  case  of  a  woman  who  holds  durante  viduitnte;  her  ukJH 
nusband  is  her  own  act,  and  therefore  deprives  her  of  the  emblemeDti;bati 
she  leases  her  estate  to  an  under-tenant,  who  sows  tho  land,  and  »be  tki 
marries,  this  her  act  shall  not  deprive  the  tenant  of  his  emblementfl^vWiil 
stranger,  and  could  not  ])revent  her.(f  )^  The  lessees  of  tenants  for  life  bid  ihi 
at  the  common  law  another  most  unreasonable  advantage;  for  at  thedotkif 
their  lessors,  the  tenants  for  life,  these  under-tenants  might  if  thejpleM^fil 
tho  premises,  and  pay  no  rent  to  anybody  for  the  occupation  of  the  land  M 
the  last  quarter-day,  or  other  day  assigned  for  payment  of  rent.(H)  Towwdf 
which,  it  is  now  enacted(r)  that  the  executors  or  administraton  of  tfi^  |^ 
for  life,  on  whose  death  any  lease  determined,  shall  recover  of  the  kM 
a  ratable  proportion  of  rent  from  the  last  day  of  payment  to  the  deilkrf 
such  lessor.* 

(•)  Co.  Utt.  55.  (•)  10  R«p.  127. 

(()  Cn>.  Elix.  461.    1  RoU.  Abr. 727.  (•) Stat.  U  U«o.  n. cl9l,  | XL 


of  ingreHR,  egress,  and  ro;;res.i,  which  i»  an  casement.     The  landlord  could  not 
emblemontA  until  thut  iK)wer  was  given  him  by  the  statute  11  Geo.  II.  c  19.  llMLik 
600.     S  Taunt.  431,  742.— .Sweet. 

Tenant  for  lifo  cannot  dig  up  the  Roil  and  make  brickfl  for  mle,  nor  use  the iM* 
that  purpose,     Livingston  v/f.  Rcynoldn,  2  Ilill,  157. — Sharswood. 

*  The  law  relating  to  4»nil>lenient8  has  been  very  recently  much  modified  m  b^*' 
for  it  hat)  been  enacted  hy  14  &  If)  Vict.  c.  25,  a.  1,  that  on  the  detenniii»lk»  of  h* 
or  tenancies  under  landlords  holding  as  tenants  for  life  or  for  any  uncertain  inNn^ 
instead  of  claims  to  emblements,  the  tenants  shall  hold  until  the  expimtioBof  thfC 
rent  year,  jmying  to  the  succeeding  landlord  a  fair  proportion  of  the  rent— 5ii»*B- 

^  At  coninion  law,  if  tenant  in  fee  die  after  sunset  and  before  mtdai^t  of  the  ■■ 
day  when  the  rent  iMiconn^  due.  it  shall  go  to  tho  heir,  and  not  to  the  executor: fce>* 
rent  is  not  due  till  the  last  in:<tant  of  the  day.     1  .^und.  287,  id.  note  17.    -^^'jj^ 

Where  the  mischief  recited  in  the  act  of  11  Geo.  II.  c.  19  does  not  WlM'*,? 
lejL^e  docs  not  determine  on  the  death  of  the  tenant  for  life,  the  csm  is  not  iM*' V 
it :  and  therefore  if  a  tenant  for  life,  with  a  leasing  power,  demisoi  the  pW**^ 
suant  to  such  ]>ower,  and  dies  l>efore  the  rent  ))ecomes  due,  as  the  rent  tad  tbe  tf* 
of  recovering  it  will  go  to  the  remainderman  or  reversioner,  (see  3  Manle  A&3)&)*| 
will  not  he  lost,  the  case  is  not  within  the  ai^t,  and  the  executors  of  the  ^^^'^^S 
are  not  entith><l  to  any  proj>ortion  of  the  accruing  rent.  1  P.  Wms.  177.  2JW* 
But  if  the  h'ase  or  demise  of  the  tenant  for  life  is  not  within  the  power  and  deMi** 
on  his  <leath,  this  is  a  case  of  api>ortionment  under  the  statute.  1  8waiifl  337,tW"| 
learned  note  of  the  reporter.  357.  It  seems  that  the  executors  of  tenants  in  tA.^ 
had  iiinrle  leases  void  as  against  the  remainderman,  and  die  without  iMue.  He**'! 
theequity  of  the  statute.  Amhl.  l')8.  2  Bro.  C.  C.  lWl>.  8  Vcm.  308.  AliD  e«i*" 
the  rcniaindiM'uian  has  received  the  whole  rent,  it  s4*c*ms  settled  he  •haUsw'^* 
equity  to  the  exet-utor  of  the  tenant  in  tail,  (id.  ibid.:)  and  which  dcrtfioe **** 
apply  to  the  successor  of  a  ])arson  who  has  received  a  composition  for  tithe  j>i4* 
cruing  in  the  lifetime  of  tl»e  deceased  incuml)ent.  8  Ves.  Jr.  3l>8.  10  EMt3ii  j* 
laid  down  in  10  Co.  1*2S,  and  Christian's  edition,  that  this  act  is  confined  lotfct^**" 
the  landlord,  who  holds  for  his  own  life:  and  that  therefore  it  seems  if  tcoiiitl**' 
vie  leases,  and  the  ccstny  que  vie  <li<»s,  the  les.Hee  is  not  compellable  to  payMy*^?? 
the  last  day  of  payment  brfore  the  death  of  cestuy  que  vie.  In  3  Tannt. 831,  !!■■■* 
C.  J.,  expresses  his  doubts,  rsee  2  Saund.  2S8.  T).;)  and  it  should  seem  tMjIke 

within  tho  act.    See  other  cases  a&  to  apportionment,  1  P.  W]       39&    S  '  ' 
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The  noxt  ostnto  for  life  is  of  the  lo^il  kind,  afl  rontradiHtin^uiffhod  from 
;iti*in:il:  vi/..  that  of  tfiiunt  in  tail  nt'ter  ptptsihiiity  of  iMue  txtinrt.  Thin 
n»*  ulicri*  'Mii*  i<i  truant  in  Hpccial  tail;  and  a  iHTson,  from  wlio^o  body  the 
wan  to  Kpriii;;.  «li«'?*  wit)i<»iit  issue;  or,  havin«^  It-tl  istmo,  U»<*omert  cxtinet: 
iiT  of  tlie<ii*  cast*'*  tlir  Hitn'ivini^  tenant  in  hpeeial  tail  heeoineH  tenant  in 
\vT  )K»^Hil>ility  of  isstii*  extinet.  Am  when^  one  lias  an  estate  to  him  and 
ir>  (in  x\\v  hi  Ay  ot'  his  present  wife  to  he  he;;otten.  and  the  wife  dies  with- 
*\\v:.ir}  ill  this  caso  the  man  has  an  estate-tail,  whieh  cannot  ]>osHiblj 
h1  ti»  any  (»iie ;  and  theretoiv  the  law  makes  use  of  this  lon^  periphrasis, 
•(ilutflv  niM-fssary  to  ^ive  an  adequate  idea  of  his  estate.  For  if  it  had 
him  l»an'ly  tm  tnt  in  fW-faif  j*fM'ritil,  that  *  would  ntit  have  dis-  r^-toii 
dusl  him  t'rom  otiu'rs;  and  lM»sides,  he  has  no  longer  an  estate  of  *■ 
lanre  or  lee,(.r»  tor  he  ran  have  no  h<>irs  eapahle  of  taking />^r /orm/im 
Hail  it  ealled  him  triumt  in  t*iH  \cith*ut  ijniue,  this  had  only  refatiNl  to  tho 
I  fa''t.  and  would  not  have  excluded  the  jxissihility  of  future  issue.  Had 
I   ht\  leil  ttnnut  in  UiH  without  ^Hts^Unlity  uf  issuf^  ihiH  wouhl  exdiido  time 

•  wi-U  as  ]»resfnt,  and  he  mi^ht  under  this  descri))tion  never  have  had 
»Hf«il.iliiv  of  i-«Hue.     N<»  dctinition   therefon*  couhl  so  exactly  mark  him 

lhi<*  nf  tenant  in  titii  titfrr  pnnsihility  o/  issue  extinct^  which  (with  a  pn»- 
HMMiliur  t'»  "iir  <»wii  law)  not  only  takes  in  the  po.ssihility  of  issue  in  tail, 
lit*  tMH'«<  had,  hut  also  states  that  this  poshihility  is  n<iw  extin^uisluMl  and 

e^tal*'  niu**t  1h»  created  hy  the  act  of  <iod,  that  is,  hv  the  death  of  that 
•Hit  of  who*4o  ho«|y  the  iHf*ui»  was  to  sprin;;;  for  no  limitation,  eonvey- 
r  I'thfr  human  act  ran  make  it.  For,  if  land  he  pven  to  a  man  and  his 
kiid  tin-  heirs  «if  thrir  two  iNHlie**  Keirotti-n,  and  thev  are  divonvil  *i 
wj,ifri,/i'./iii.  tlu'V  shall  nrither  <jf  iht-ni  have  this  estate,  hut  Ikj  harelv 
-  tf»r  litr,  notwithstanding;  the  inheritance  oner  veste<l  in  them.Cy)  A 
lily  «»f  i-^ur  is  alway."*  8U]»posed  to  rxisi,  in  law,  unless  extin^^uished  l»y 
ftth  <>t   tlir   parllr^;  rvrn  though  the  dnnecs  he  rarh  of  them  an  hundre«l 

•  el.  .•- 

i*T:jt.'  i«  «it'  Mil  anij»liihi«ni«<  nature,  p.irtakinir  partly  of  an  estate-tail,  and 

•  •I  :tit  t'-T:iTr  t«»r  litr.  The  tenant  i**.  in  truth,  onlv  tenant  for  life,  hut 
iian\  <»t'  the  privilr^i'**  nf  a  teitant  in  tail;  as  not  to  he  punishahle  f<»r 
Ar  :../  *  lip.  lir  \^  truant  in  tail,  with  nianv  <>f  the  restrictions  of  a  tenant 

•  I.  n  » ;■-'  I'i  l.i!t. ;  "tl.   i\«.  Utt.  V. 

•  L-ii   i..|.  1"!.    11  l:.|i.  •«•).  .•,<"...  l..:i.  j:. 
I   t      i.i"  .• 


'".TJ      Ami.    V'^,  l!7'.».     'J  Ur.».  «'..V.*.     W  Uro.  '»•».     2  \\  \\u\*.  .'i^i-J.     Then«  i>*  no  afK 
iiti  Ti*  "!  .iM  aiiiniity.  iiiilf^*  fX|.n«>>ly  i»i«»vi'li'il  fur.  \\  Swani^t.  .^4*.».  in  n^tos;^  hut 

•  r..."  I  •■•II   )!i«ii'!n<  lit  ••II  :in  aiinuity-tHiiid  '<i.tiid.ii;j  a- a  s«><'urity  tor  fiittirt*  pay- 
•!  .in  aiiTi'iit\.  ill"  •■■mil  \\\\\  )i\\**  plainti!)'  IraV'-  l<i  t;iko  out  rxi^'iitinii  for  a  pro- 

■  »!  .1  I'lir!.  r.  up  til  j:iM!itri.'s  «l.Mith.  i-  Ula.  H.  |oI7.  11  V«»?«.  Jr.  .'*»'d  :i  Hua  in 
t  h>'  III  iiti'' It  iiH  •'  'if  ;tii  iiif'.int  i<*  iih\:iv<.  :i{>]Hirtiiiiifd.  Id.  il*id.  1  SwMii'^t.  •i^o. 
-  fi  •  ij  I  tirf  ;"ii!ii' M»  «»f  «ii\  iihinlH  in  tlif  «  m*,>  of  t«ii:iiil  li»r  life;  hut  thfn»  in  of 
:  -I*  !i!  T'jij'-.  ;»-  ih  i»    *  {•••rpi'tually  jhrniiiitr.     -  I*.  Win*.  70.     1  Swun^t.  ^Uy,  in 

.*s-.   1  l£   >.  717      *'iiim. 
.«  .I..ii*.T.'.|  wImiIi.  r  tin-  "t  iintf  of  Cirii.  II.  ajiplirt]  •4trittly  t«^  trnitiit*  f«»r  lifr.  €»r 
r  I-:-   n-  \\\\*'  ;\ .•!•••  i'\|.i»-i'  |  i«i  :i  wiini|;ir  li:i|ii>.|ii|i  t-iniM  rlaini  thr  InMU'tit  of  it. 

•  w  I-  'r-   I'l'  nilv  •jU''*t."ii«-'l  wli«'ih«*r  tin*  *talulr  rxtfiidnl  to  tf'Maiit-*  in  tail  aft«'r 
.'.\     '   :-ii'-  •■\ipi   f.      Til i'Milit^  an*  ii'-w  •.••t  al  ii--l   Kv  tin*  ^tatiitr  4  W.  IV.  r. 

»h:-  li.   iVi  r  !■  ■  i'lii.'  tli.if  •{■•iiht*  li.iv«*  I ii  ••n(i*i'Taiii««l  whrtlh-r  thr  ^'rovision** 

"•.fas-  •.*«!.•".  II    :ii.i  h  !i»  »»\»'rv  ra-i'  in  whirli  thf  intrrr««t'*  i»f  triniiit'*  •l«*trniiin»» 

•  I»*iifi  -.f  'lit-  I  •■i-iiM  I'V  wli'iTii  *iir}i  intrri— I*  ha\r  liiM»n  «-rratiM|,  fiiari^  that  ri»nti« 
•1  "U  !•  !-•••  M  li:<Ii  ^liiill  «ht'  riniiit*  uti  tli«*  •!••  ith  of  tin*  |N>r«oii  niakim;  th«*ni  xhnH 

•  :  i.  r.  .1  t'»  I'f  .\  it^iii  iIh*  iiiiMiun^  of  tin*  a«'t.  although  '•iii'li  |N'r*on  wa-  not  .-trirtly 
fir  !:t.'   -  <rrw  \ht. 

/• ''.  •  Ii.ipsT  xviii.  of  ihi*  1-Mik.  p.  2*^.'*.  \\\  niiihoriti*"*  Ji^sr***- that  t^niint  in  tnilaftor 
liTi  I.!  >«ii.'  •■xtiiirt  i*  •Iix|iMnishaIilt*  for  wa««tf.  i  l>«H'ror  iiiiil  Stiidriit,  Pial.  -.  r.  I :) 
ll«'rl.ik«-ii'l«'ii'-  i'a»i».  ■  4  Wfp. 'V;.  I  tj.  .f.Wray  i««  ri-jnirTril  t«>  havr  *aiil  that,  iiIthoiii«|| 
III  I  III  .iti»-r  |'«i''"»iliilily.  \r.  rannot  Im»  ]iiini«hril  for  w;i-»t»»  in  ruttirn*  d«»wn  XT^t 
kii'  Liirl  hr  itoM-  n«  •.iirh  truant,  vet  he  rannot  huvr  tlir  ahrfilut«*  iiitrr**«l  in  the 

4>i 
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for  life ;  as  to  forfeit  bis  estate,  if  he  alienei^  it  in  fee-simple  :(b)  when 

ulienatiou  hy  tenant  in  tail,  though  voidable  by  the  i>suo,  is  no  Ibrfeitim 

*i'>n     ^'^tale  to  the  reversioner:  who  is  noteoneerned  in  interest,  *till  a 

J     bility  ol'  issue  be  extinct,  liut,  in  general,  the  law  looks  upon  thi 

l*)Co.  Lift.  is. 

tn*os:.  and,  if  h«*  si-Us  th<'ni,  i-annot  ivtain  the  piire.  This  t/ictum  is  noticed  by! 
jrr.iv».-  in  hi.s  -il  noi«»  toCii.  Liti.'J".  b..  anil  is  oountenancc^J  byanothoriAVfwm  in  J 
t'w.  Bubb,  '2  F'lwnian.  •*>:{.  Mr.  Oiristinn.  too.  in  hi:^  annotation  u]ion  the  paMa| 
text,  c'on>i(hM's  it  as  settled  law  that,  it'  a  tenant  in  tail  after  |M>«i*ibility.  Ac.  ei 
trees,  they  do  not  be<*onie  liis  j»ri»}»erty,  l»ut  by  will  belong  to  the  |>arty  whoha 
estate  of  inheritance,  in  opjKjsitiun.  liowever,  to  the  doctrine  imput«d  to  CL 
Aud  tlte  oiifiT  ditrluut  in  A)>rahani  ««.  Bulili,  it  wan  distinctly  resolved  by  the  whi 
of  Kinji^'s  I^eneh  (eonsistin^  ofCoIve,  Oooke,  I)oddrid<!e,  and  Hau^hton.)  in  th 
Bowles  r.f.  liertee.  1  Holle's  Kep.  Is4,  S.  (.\,  11  Kep.  S4»  that  a  tenant  after  ponfl 
the  whole  property  in  trees  whi<'h  he  eith<M*  causes  to  \\e  cut  down,  or  which  ai 
down,  on  the  estate  And  this  seems  to  be  now  Hrnilv  settleil  bv  the  cakc  of 
t'.v.  Williams.  When  tlmt  case  was  before  lonl  eliancelhir  Kldon.  his  lortlship  (■• 
in  I/)  Ves.  4*27)  intimated  that  he  <'ould  not  inia^^ine  how  it  wa^  doubted  that  tb 
bein^  dispunis}iable,  liad  not,  as  a  eonsei|Uenee.  the  pro|>erty  in  the  treeiit:  th 
Bingular  there  should  I>e  an  argument  mised  that  such  a  tenant  Nhould  be  r 
from  conimittin«;  ma/trion.s  waste  by  cuttin;r  ornamental  tim)>er,  (Garth  iv(.  Cottoi 
*2(K),)  if  it  was  understinid  to  be  tlie  law  that  lie  eould  not  commit  waste  oft 
Attorney-General  vs.  Duke  of  -Marlborou;ili,  .'J  Mad.  oi»9.  However,  b»  all  the 
cjises  in  wliieh  t(>nant  in  tail  aft«*r  jiossihility  of  issue  extinct  had  l)e«»n  determa 
disjmnishable  of  waste  were  eas(\s  in  which  the  tenant  liad  once  l>een  tenant  ii 
the  other  donee  in  ]>osst>ssion,  and  in  tlie  C4iso  of  Williams  r«.  Wiliianu  th 
claimed  in  rt'iuanuhr  after  the  tleath  of  the  joint  don(*e.  lord  Eldon  thought  it  a 
In^fon*  ho  ma<le  a  iinal  ileeree,  to  direct  a  case  to  the  jviurt  of  KingV  B^*nch.  nol 
ing  the  claimant  as  tenant  in  tail  after  po^siliility  of  issue  extinct*  but  stating  tl 
tions  of  the  settlement  under  whicli  the  claim  was  made.  The  cai»e  won  ace 
argued  at  law,  ami  a  certificate  returned  that  the  claimant  was  tenant  in  tail  all 
bility  of  issue  t^xtinct ;  was  unim])eaeha)»le  of  waste  upon  the  estate  conipriMi 
settlement :  and.  bavin;?  cut  timber  thereon,  was  entitled  to  the  timber  M  ea 
own  projicrty.     12  Kast,  2'1\. 

A  tenant  tor  life  without  impeachment  of  waste,  and  a  tenant  in  tail  after  pi 
of  issue  extinc^t.  seem  to  stand  upon  ])reciscly  the  same  f(.)oting  in  regard  to  all  q 
of  waste,  ( Attorney -(b'lieral  im.  Puke  of  Marllx^rough,  3  Mad.  530;)  and  a  teuai 
dispunishable  for  waste  is  clearly  not  compellable  to  pursue  f^ucli  a  courvte  of  maai 
of  the  timber  \\\>on  the  estate  as  a  t«'nant  in  fee  might  think  most  advantageoon 
ever  trees  are  fit  for  the  ]>uri>ose  of  timber  he  may  cut  down,  though  they  miT 
in  an  improving!  state.  Smytlie  >■.«.  Smythe.  2  Swanst.  2r)2.  Brj-dgea  r*.  SteTens.2. 
I'rJ,  n.  Cotfin  {'.V.  Collin.  Jacob's  K<'p.  72.  No  tenant  for  life,  however,  of  any  deie 
although  not  subject  to  impeachment  for  wtu«te,  must  cut  down  trees  planted  ft 
nient  or  sh<*lter  to  a  mansion-house,  or  saplings  not  fit  to  l>e  felled  aA  timber:  I 
would  not  be  a  fairly  beneficial  exercise  of  t)ie  license  given  to  him,  but  a  malicio 
fraudulent  injurv  to  tlie  remainderman.  Chamberlavne  r«.  Dammer,  2  Br.  549.  C 
ley  M.  Paxton,  \\  Bin*:.  212.  Loiil  Tamworth  vt.  I-ord  Ferrers,  C  Ve»-  43»'.  I 
respect,  the  claim  whii'h  mi.ubt  ]ierbaps  be  sueeessftdly  ai»serted  in  a  court  of  Iff 
the  right  of  felling  any  tintb^r  whatso«'ver,  is  controlle<l  in  courts  of  euuitv.  (XfH 
Downshire  va.  Ladv  Sandvs.  (i  Vt»s.  114.  Lord  Bernanr*  case,  Prec  m  OaW 
that  even  on  the  a)>pliration  of  a  mere  tenant  for  life  in  remainder.  DaricfK 
Ves.  Is',  An<l  not  only  w:inton  malice,  but  fraud  and  colIw>ion.  by  which  tfci 
remedies  against  w.ist«>  may  In'  evaded,  will  give  to  t*ourti<  of  e(]uitT  a  jurifdictifll 
such  cases,  oft<Mi  beyond,  and  even  omtrary  to,  the  rules  of  law.  Garth  ri.QM 
Atk.  7 ').*>. 

A  tenant  for  lifi»  widnMit  im])caclnnont  of  waste  has  no  interest  in  the  timber! 
estate  whilst  it  is  stau'lini;:  nor  can  he  convey  any  interest  in  such  growing  tis 
another.  ('h«>lm«'b'y  #.<.  I'axton,  .»  Hing.  211.  If,  in  execution  of  a  nower.  he«fcfli 
the  estate,  with  tlie  tinilier  growing  thereon,  he  cannot  retain  for  nisown  ahioh 
that  part  of  the  ]»urcbaM'-money  wliieh  was  the  consideration  for  the  timber;  I 
before  he  soM  tin*  estat»'  be  miglit.  it  semis,  have  cut  down  every  siable  tiw • 
the  produce  into  his  pork«*t.  l>oran  v*.  Wiltshire,  3  Swanst.  7tU.  And  the  p'f^ 
leges  which  a  tenant  for  life  after  i>ossibility  of  iseiue  extinct  hi  allowed  toeMjSfib 
the  inheritance  was  on«*e  in  him.  are  personal  privileges:  if  he  grants  OfTcr  nil i' 
another,  his  grantee  will  be  bare  tenant  for  life.  2  Inst.  302.  Oeoi)ge  Ap  Uo***' 
Leon.  241. — Cuitty. 
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kM  oi|uiv:ili>nt  (o  nn  (>stat«*  for  life  only:  niid.  an  nxivh,  will  permit  t1ii»  tenant  to 
*Xi-li:ui;^-  liiN  f*«*tatt'  with  a  tenant  for  lift',  which  4>.\<*hani^*  can  only  l>e  nia(U\u» 
re  *-h:iil  M'l'  li«>n*af(rr.  of  <'stali*rt  tlmt  arc  (•(|inil  in  their  natun*. 

III.  I'l'Mant  A//  f/it'  t'urttst/  ttf  Kn'jlnntl  i«*  where  a  man  marries  a  woman  Heined 
»f  «ii  f<-iat('  of  inhcritanrc.  that  is.  of  Jainls  an'l  tencmentH  in  fee-!<«im)ile  or  fee- 
ail,  aii'l  ha**  hy  her  i<*«iie.  horn  alive,  which  wa*<  eapahleof  inheriting  her  eMtate. 
n  thio  c:iM*.  he  *»h:ill.oii  the  death  of  his  wife,  hold  the  landH  for  his  life,  ait  tenant 
»v  the  curtesy  of  Kn:;lanil.<  f  I 

Thi-  e<*(:ite,  acciirdinir  to  Littleton,  has  its  dt-nomination,  iN'caiiHe  it  Ih  iise<l 
k'itliih  the  n  aim  of  Kni^iand  «)iily ;  antl  it  is  said  in  the  Mirroiir<//)  to  have  In^en 
'ilr^HiiiiM-il  hy  kinir  Henry  the  First;  hut  it  a])pears  al^o  to  have  heen  the  esta- 
!i«hi**l  l:iw  iif  Sent  land,  when'in  it  was  called  rurittlitftsjt*}  mp  that  pnd)alilv  our 
ioni  •  '/.-•-  "/  was  uii<ler*«tood  to  sii^nily  ntther  an  attendance  upon  the  lonl'H 
*tirf  xr  '  'irfi.<,  •  that  is.  I»eiii;r  his  vassal  nr  tenant,)  than  to  ilenote  any  piM'uliar 
iVour  h«-l<iiiL:in:X  to  thi'<  i**land.'  And  therefore  it  is  laid  down</)  that  hy  having 
M«u**.  th«-  hu-l<aii<l  shall  Ik*  entitled  to  do  honia;;e  to  tht>  lord,  for  tFie  wife's 
Uiijo.  :ii«iiii>:  w  heiva'*,  hefore  issue  had,  they  must  hoth  have  fh»ne  it  together. 
t  I**  Iik*-ui*»e  u<«ed  in  Ireland,  hy  virtue  of  an  onlinance  of  kini;  Henry  lll.itj) 
I  ai^'t  appears  A  ■  to  have  ohtaintNl  in  Nonnandy  ;  and  was  likewise  uneil  anionic 
he  aii«  ieiit  Alniains  or (lernians.i/;  And  yet  it  \>  not  Lfciienilly  apprehended 
>•  havf  hiTii  a  eon'«e«|uenr4M)f  feoilal  tenure.'/.)  thouifh  1  think  some  suhstantial 
is>«iul  r«-a**oiiH  may  he  ;:iven  for  its  ihtnKliutiiiii.  For  if  a  woman  sei?«ed  c»f 
%u»i^  haih  i^j^iw  hy  her  hushand.  and  dies,  the  hu>hanil  \>  the  !iatural  ^uanliau 
il  the  i|i:l>l.and  a**  sueh  is  in  reason  entitle«l  to  *the  profits  4if  the  lands  r*|.>- 
n  onler  to  maintain  it  :  for  which  reandn  the  heir-appari'nt  of  a  tenant  *■  "' 
t»y  til-  curl  f-y  cDuM  not  he  in  wan  I  to  the  Imil  <»t'  the  tee,  ilurint^  the  lite  of 
^aeh  t<  iia!it  /.  A^  soon  therefore  as  any  child  was  horn,  the  father  he^aii  t(» 
have  :i  pi-niianent  interest  in  the  lands,  he  hecanie  one  of  the  piirrs  rurtis^  did 
hi*nia:;i-  In  the  h»rd.  and  was  called  tenant  hv  the  curtesy  iiiitnift':  an«i  this  estate. 
U'iiij  «iiii-.'  vcHti'i]  in  him  hv  the  hirth  of  the  chiM,  was  not  su!l'ere«l  to  determine 
hy  ti..   ^<tf>*«i-i|iieMt  tleath  111*  citinin:^  of  ai^e  of  the  infant. 

Tfi*  n-  are  to'ir  reoui^^ites  neces-^urv  to  make  a  tenancy  l»v  the  curtesy;  mar- 
ria^.'.  -•»■». II  of  the  wite,  i-^-ne,  and  death  «»f  the  wife.«  wu  1.  The  marriai^e  mu-t 
K*  caiiofiical  and  h-i^al.  J.  The  sei>in  i>f  the  wile  mu^^t  h«'  an  actual  seisin,  or 
l»»Ki*«-H*i  Ml  ol'  the  hunls;  n<»t  a  hare  ri^ht  t<»  po^^cH^,  whicli  is  a  seisin  in  law/ 
l»ttl  an  uetual  pii-M-ssion.  which  is  a  seisin  in  <ice»l.»  And  therefore  a  man  shall 
*«!  U-  tenant  l»v  the  curtesy  of  u  remainder  or  reversion.'*     But  of  Home  incor- 

•'C    1.^.1  .'     I    ii>l-ti'>r  »[.  /./..  .l<M.iii.  f.  Vi. 

•  •  r.^  .  J.  I.  ly.  M-  *  ^^ ;:*».;.  -*»4. 
'    l.i!»    »  *'     I  ..   I. lit   :•*;  C  '■  >.  N.  H.  Ut. 

•  I'lt.  11  //  ///  IN  Jf'  III  J  llic   A».r.  '■:■'.».  -  •   ..  I.i:t.  .il. 

*  I  -h  ul'l  r.ithtT  think,  wiih  Mr.  WiMMhh"»'»«>n,  lh.it  thi-i  i-tati*  lo<»k  it.s  mime  fn>ni  it-i 
*'^«*ni.  irity  (n  l^injl.ind.  und  that  it  \vii.*»  iittfi  \v:inU  intnM|tii>«>il  intu  Senii.unl  and  ]r>-land. 
I  V.f-i.l.  1-.  I'.-h.iht  hy  iln»  .•■«f^*v  ot'  Kn;:I.inil  ii<Mh;i|i<<  uriirin  dly  '«i^niti«Hl  nothin;; 
'^^  r«-  !.'..ii.  t»'n.iiit  \»y  the   •'trf.<  %*{'  Kn;:l!ind.  a-  in  Latin  hi-  i-^  ealh-d  'fn'i-*  f"f  I'jf/tt  A\j''  r. 

***•-  ,1.,.     J  -     . t,l.,.  j.-r  .',  ;.  •«  .I'W.'i.r.     Ap|».  ti»  lltllV.  -'.».-  -*'UITTV. 

*'J>.'i'i  I.  \'*.  n.  n.  '».!  ''"•urt-  of  e«niity.  Iinvvi-vt-r.  allow  iurti"«y  of  fm^'A  i\u*\  of  oiht  r 
'^ti-ri-:-.  whl'  h.  .iilhi>il;:h  Iii«*I«'  r. ///..  in  't'l.  :!)•'  df<  iiu-d  ».•'//•«  ill  fiu,f>i.  \  Atk.  (»o^i.  1 
-  W',..  ;i"».  L>.pI  U'>h- l.il".  <in 'J  S4-I1.  .V  Li-t.  >•*. -njj«-^l*  thi- r.-a-ou  |'i»r  thi»  diHtimtn-n 
**'!«•.,.  li-.^.r  .iiid  thi-  •  1. inn.  -vi/..  that  |<ain<">  h.id  )>ti  n  artmj  «»n  thi<«  *«ui*)>«*«it)<»ii. 
*«  4!  :j.'  ■[«-i;L<>n  ••!  Tiii-i-i>.i.it«>'«  wnuld  h.ir  dinvcr.  anil  that  it  was  ni*«'t>>>.xar\  tor  lie* 
•"^  i.ni-.  '  t  j.iiTi  !i.i-t'i-.  ni«'i t j.ik'ft'-,  and  nihtT  jn'i^^n**  takin;;  tin*  li';:.il  esiuif,  (n  dt>|t.iit 
'■  I  !•.  .  !  1  iM-r  ir"!M  tlif  i:«ni-ial  prin*  iph* ''f  •  ••uit-*  ••!  i"|Uity,  whi«'h  i-.  in  ai'tint:  n|Hin 
r\|,..  ...  •  .,[..:\  tlif  l.cv.  I'lii  it  wM-  not  n-M*-^aiv  in  i  a-»-  uf  ti-nanrv  hv  the  turt«'»v. 
■^•^  .  .  •    !    .  -.!•  Il  pr.ii  !:•■•■  h.id  I'li'Vail.  d. — «'HinK 

•  1 1.' '  \  :-!<■:  .il».i\  -  ni  •  ••— .11  y  t«»  an  aitnal  -•  i-in  ••r  -j'-i^in  in  ihu-l :  fur.  if  tho  land  !••• 
•^  it  .-.   '..I   ,       '.  iiirti  oy  may  !■••  wit)ii»nt  «-ntr\  **i  *'\*-u  r«'«'«-;|il  nf  rt-nt.  ihe  |»ns.*i»s-i«in  nf 

^•-  i •-  ifiL'  till-  |.«i'.^#--ii'n  «»f  th«*  hii^lianil  and  w  ifi*.  <  '••.  I. it  I.  '^K  a.  n.  .i.    ^t  .\tk.  I«"»*.'. 

■Vji  f.   f|.<    i.iiid-  wi-Tf  not  |«-t.  and  the  wite  tli«Ml  l.rlui ntry.  th<*re  could  In*  no  eurt«*:*y. 

**  \  ;...iii  Will  iMt  \t*-  entiili  d  X*}  tenancy  hv  the  rurte>\  uf,  nor  u  Wi»mun  to  dower  out 
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oro2il  horeditjimonts  a  man  may  be  tenant  bv  the  eiirtesv,  thoiifrh  tbi-re  hftT« 
>een  no  siL'tual  seisin  of  the  wife :  as  in  case  of  an  advowHon,  where  tlit*  •hurck 
lias  not  Iiec'onie  void  in  the  lifetime  of  the  wife:  which  a  man  muv  lioM  l<v  tki 
curtesy,  because  it  is  iinjmssiljlc  ever  to  have  actual  Kcisin  of  it,  and  iinf»"(f:itU 
txeuMit  itujrm.(n)  If  the  wife  be  an  idiot,  the  liuslKind  nhall  not  bo  tenant  by  the 
curtesy  of  her  hinds ;  for  the  kin^  by  prerogative  in  entitled  to  them,  thi*  in^att 
she  herself  has  any  title:  and  since  she  could  never  be  ri«rhtfully  8eisf«l  t,\  lU 
lands,  and  the  husband's  title  de])ends  entirely  upon  her  seit^in,  the  hu.sbaiiid  cu 
have  no  title  as  t<»nant  by  the  curtesy. (o)"     3.  The  issue  must  be  bom  alircL 

(")  Co.  Lift.  2Q.  (•)  Co.  Lift.  ^i.    Htiwd.  28S. 

of,  a  rt^'orsion  or  reniainflor  crju'rhtnl  ufxm  an  cxtat^  nf frerhofd :  but  u|K>n  a  rf*ver»»i«»iif» 
j)o<Hant  upon  nn  estat*'  for  yt'iirs,  both  those  riifhts  («>f  dower  and  of  oiiri»**\  i  »<nir, 
{Stou;:hton  v»,  L<Mgh,  1  Taunt.  410;)  for  tho  possession  of  the  tenant  for  years  om^l it uw 
a  lejral  s<»isin  of  the  freehoM  in  reversion.  l)e  (iray  v.^.  Kichar<L<on,  3  Atk.  470.  (io<>itak 
v».  N<'wiiian.  3  Wils.  r)21. — C-iiittv. 

*^The  words  ^*  actval  tsosin  or  i>ossesf»ion  of  the  lands"  are  patisfii^rl  by  the  po«**»<floii  "f  • 
tenant  for  years:  for  if  the  land  is  deini>-e<l  for  a  term  of  years,  his  fioifwesi^ion  !» the  p» 
sej*sion  of  the  wife,  and  there  niav  he  eurtesv.  thouirh  she  dies  before  entrv  or  «*■ 
receint  of  rent.  Co.  Litt.  20.  Harp.  n.  ltJ2.  But  if  the  hindft  were  not  lei.  Mud  d^ 
si?ende<l  on  the  wife.  wh«>  <lied  before  entrv.  there  could  be  no  curtesy.     <.V>.  Litt.  J'l^. 

With  respect  to  the  case  of  the  advowhon,  if  thtt  author  ineani«.  as  liij*  wor^ln  M^«i*mie 
ini]>ort.  that  a  hushand  shall  l»e  tenant  hy  the  eurtesy  of  it  under  the  eirmim^tAiMci 
stated,  iM^rause  from  tho  nature  of  the  hen'ditanient  it  is  inij^ossiihle  to  hjive  armil 
seisin  of  it  at  anv  time,  he  seems  not  to  be  warranted  hv  the  law  or  his  authoritv.  ft^ 
sentatioii  ^ivfs  seisin  of  an  advowson  :  nnri  all  that  lord  Coke  sayn  is,  that  be  «baUtt 
tenant.  evtMi  thoii;^h  there  has  heen  no  vacancy.  Wcausc  he  could  bv  no  indu>irT  aliiii 
to  any  other  seisin ;  that  is,  he  could  not  bring  about  a  vacanc\*  at  any  tim«f  tlut  W 
j»leas«*d. 

The  position  which  follows,  respertinp  the  husband  of  an  idiot,  1iaj«  been  r|U«<tsoDM. 
Lord  Poke's  ar;rinni*nt.  as  well  as  that  in  Plowden.  is  that  the  titles  of  thf  t**iiintlv 
curtt'sy  and  of  the  kin;:  be^rin  at  one  instant,  (the  offiee  whieh  finds  her  an  idifti  hiring 
relation  biU'k  to  her  first  seisin,)  and  tlit'U  that  the  title  of  the  king  Fhail  \^  prfferrvi 
Upon  this  it  has  Ikmmi  remarked  that  there  is  not  any  sucli  concourse  of  titW:  tli<*h» 
band's  tith*  not  b«Mn^consnmm,iti»  till  the  wife's  death,  when  the  king's  title  dHt-rmir^ 
<'^>.  Litt..'iO.  Har^.  n.  I7'>.  The  ar^'umcnt  in  the  text,  that  an  idiot  can  never  U'r^si' 
fully  scisi'd  r)f  lands,  is  dir(*<'lly  at  variance  with  that  just  state<l.  which  a«sun;«'*  :^' 
seisin  of  the  idiot.  L«)r<l  C<>k<»  n-ckons  idiots  amon;:  those  who  Iiave  |iower  !«•  j  ur-l« 
and  retain  land**  or  tt-n^'uients,  (Co.  Litt.  .'^.  b..)  or  to  lie  grantees  of  a  copyhoM  <**:*:*. 
(/o.  Cop.  s.  i>A.  Inth'cd,  tht»  old  writ  <it'  U'Ofu  int/uirnuin  et  fxaiuimiwh  proceede«l  up'fltk* 
same  assum)»tion.  and  the  kin^  took  the  ciisto<lv  of  the  lands  as  of  landii  of  wLicb  tk 
idiot  liad  bt^cn  seised.     F.  N.  H.  2:VJ. 

I^ut  tho  saino  ci>n«'lusion  may  be  rested  ujkmi  the  princijile  that  there  can  h*Tf  b«i 
no  vali<l  marria<^i'  witli  an  idiot — a  principl«'  which  it  is  the  more  remarkable  ibit tk 
author  should  havi*  overlooked  here,  a.**  only  three  |»ag(^  later  he  maken  Udeof  ittofi- 
t-lude  till'  wile  of  an  iiliot  fi-om  d<iwer. 

In  vol.  1,  p.  :»(rj.  nn  idiot  i>i  deiine<l  to  be  one  who  hath  hod  no  underitandin;.^ i^ 
nntirlfif.  If  that  definition  he  correet.  then*  can  be  no  question  but  that  «ichi|*Wi 
conM  never  contract  a  valid  marriap*.  But  1  imagine  that  a  |>erson  bom  sane  au^ 
froni  ext<'rnal  injury,  or  internal  disease  grailually  a;rgravate<L  l»e  reduced  toidiolcyt* 
opjMf^ed  to  lunacy  or  ma<lnes«.  if  su4'h  n  case  would  (*ome  within  the  legd  notiflBrf 
idiocy:  still,  a  marriage  eontracted  whih>  the  person  was  sane,  and  t^isin  then  liad.«tt 
i'jsue.  oiiL'ljl  on  jiriiieiple  to  entitle  tlie  husliinwl  to  eurt»»sy  ;  b«H*ause  in  rach  a  rut* 
one  of  thi'  i»rinciple<  of  exehision  would  a]»))ly:  the  huslmnd's  title  wonld  be  fci* ■ 
the  kin^''s.  there  wiuilil  have  Ix^en  sulhcient  seisin,  aitd  tho  marriage  woukl  ik4  kK 
lM»en  invalid. — J'oi.frfdcf. 

In  Toiwn'cticut.  lVnn>ylvania.  and  sonje  other  St«t«^,  actual  seisin  in  not  net i  miv ii 
any  ca-e  t<)  eniiih*  the  liiisliand  to  finiesv.  It  is  sufiicient  that  the  wife  had  title  mi' 
potenti-d  •seisin  rir  ri;rht  of  seisin :  that  i*i.  the  right  to  demand  and  recover  the  imiiK*dllt 
po>se!*sion  thereijf.  lUi-h  r.'.  I»r:idley,  A  l>ay.  20s.  Kline  r.f.  Boelie.  C  Conn.  4^  3*i^ 
fors  rx.  Jenkins,  ^  S.  A-  }{.  17;"»,  I>ay  r.v.  Tochnm.  24  Miss.  2(»1.  The  rule  rsquiriii^A* 
the  wife  shotd«l  have  rietn.d  sei>in  x-*  not  apiilied  in  this  eoinitr}*  to  wild  and uncultii^ 
lantls.  When  ^^he  is  owner  of  sn<'h  land**,  she  is  deenu»<l  in  jM^ssesnion,  M>  an  to  eBlitWk* 
husband  to  become  tenant  by  the  (MU'te^^y.  thou^li  there  hns  been  no  actual  pCMveuM If 
eitlier  of  them  <lnrini.'  tin-  <Nivertnp',  (.laek^on  o.  Sellick,  S.lohns.  262.  DaTiftra.)liMK 
)  Peters.  S.  C.  5U0.     (iuion  '•.«.  Anderson.  ^  Humph.  'I'J^.     Welk  vg.  Thonpioii.  U il^ 
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have  bad  a  notion  that  it  miMt  be  beard  to  erj;  bat  that  10  a  miatake. 
r  indeed  ia  the  strongett  evidence  of  its  being  bom  alive ;  hot  it  ie  not  the 
idence.(p)  The  iiwae  also  mnst  be  born  daring  the  life  of  the  mother; 
Jie  mother  dice  in  labour,  and  the  Cesarean  operation  is  performed,  the 
id  in  this  case  Mhall  not  be  tenant  by  the  *cartesv;  because,  at  the  r^toft 
i  of  the  mother's  <leath,  ho  was  clearly  not  entitled,  as  having  had  I* 
le  bom.  bat  the  land  dcficcnded  to  the  child  while  he  was  yet  in  his 
r's  womb;  and  the  estate,  being  once  so  vested,  shaU  not  afterwards  be 
fW>m  htni.((^)  In  gavelkind  lands,  a  husband  may  be  tenant  by  the  ouv 
rithout  having  any  iHHue.(r)  But  in  general  there  mast  be  issue  bora: 
ch  isHoe  as  is  al^o  capable  of  inheriting  the  mother's  estate.^!)  Therefim 
»man  lie  tenant  in  tail  malr,  and  hath  only  a  daughter  bora,  the  hosband  is 
ftthy  entitled  to  be  tenant  by  the  curtesv ;  because  soch  issoe  female  can 
inherit  the  CHtate  in  tail  male.(f)  And  this  seems  to  be  the  principal 
»  why  the  huHband  cannot  be  tenant  bvthe  curtesy-of  any  lands  of  which 
fe  was  not  actually  soiiied :  because,  m  order  to  entitle  himself  to  each 
he  must  have  begotten  issue  that  may  be  heir  to  the  wife :  but  no  one, 
standing  rule  of  law,  can  be  heir  to  tne  ancestor  of  any  land,  whereof 
eestor  was  not  actually  seised ;  and  therefore  as  the  husband  hath  never 
en  any  iiwue  that  can*  be  heir  to  those  lands,"  he  shall  not  be  tenant  of 
»y  the  curtesy.(if)  And  honce  we  may  observe,  with  how  much  niirty 
»nsideration  the  old  rules  of  Uw  were  IVamed ;  and  how  closely  they  are 
;ted  and  interwoven  togt*thcr,  supporting,  illustrating,  and  demonstrating 
other.  The  time  when  the  issue  was  bom  is  immaterial,  provided  it  were 
:  the  c*overture ;  tor,  whothor  it  were  l)eforo  or  after  the  wife's  seisin  of  the 
whether  it  be  living  or  dca<l  at  the  time  of  the  seisin,  or  at  the  time  of  the 
decease,  the  huMband  shall  be  tenant  by  the  curtesy .(10)  The  hasband  by 
*th  of  the  child  becomes  (as  was  before  observed)  tenant  by  the  carteay 
\ix)  and  may  do  many  acts  to  charge  the  lands,  but  his  estate  is  not  eon- 
te  till  the  death  of  the  wife :  which  is  the  fourth  and  last  requisite  to  mako 
|>lete  tenant  l»y  tlie  curte8y.(y)" 

•r   Drrr.  25.    1  R«p.  34.  OOfi.  Utt  40. 

iff  Co.  Uti.  £».  (•)n44.». 

.-.  IM.I  :»•.  (•>lhkL30. 

.•Litt.  <:>«).  (t/IbU. 
<•,  r..  Ijtt.  2>. 


cct»i»t  in  Kt-ntuoky.  Nfoly  >'«.  Butler.  10  B.  Mon.  A^,  And  It  seems  that  the  ruf« 
n^  srtiial  iM-iiin  applifM  only  to  eauen  in  which  the  seii^in  is  not  complete  until 
•  ni»ii«>;  fu>  wh4*n  tho  o«ttate  clP!«eendff  or  i^  derised  to  the  wife,  and  not  when  it  is 
>d  hy  dtNxi.  An«l  ii*  tran^fi^rrod  into  |>oM4»H.*iion  by  the  statute  of  uses.  Jackson  rt. 
n.  5roir*»n.  74.  It  i*  not  n<«ci*iMary  that  there  should  be  seisin  and  ismie  at  the 
im^:  an'l  tli<*rofi>re,  if  tho  wife  btvome  seined  of  land:*  during  the  corerture,  and 
p  di«HM**efl  and  th**n  have  iMue.  the  h unhand  shall  be  tenant  by  the  curtesy  of 
ind«.  So  if  thp  wifo  >»e<»onie  seised  after  issue  horn,  though  the  is^e  die  before 
■in.  Ja^'kxon  ' «.  .Tohn^^on.  5  Towon,  74.  A  mere  nak«Ml  seisin  hv  the  wife  as  trustee 
I  saiBr«»  to  muk«»  th«*  liti^lmnil  tenant  hy  tlie  nirtt*«y.  though  she  has  the  beneficial 
t  in  th«^  rv'ver'ion.  Thi*refon>.  whore  a  woman  hoi«l  a  fround-rent  in  fee  in  tmst 
iher  durini!  hi<i  lif«*.  :ind  "ho  aftorwunN  m-irritHl  ami  uied.  and  then  the  rrahiy^mg 
id.  th«*  htiO»iind  yf.L*  hold  not  to  h«»  i»ntitlo(|  to  the  rent  as  sueh  tenant.  Chew  «t. 
rark.  '*  R.iw|f.  ir»o.  A  }tiiH>iand  i«  not  ontitto<l  to  an  estate  hv  the  rnrtesv  out  of 
•riM^I  t«i  n  tniMot*  for  (ho  nolo  imd  •oimruto  u«eof  the  wife  in  fee-eimple.  Cochran 

om.  4  W.  A  S.  •.».'».    stok •.  MoKil>mn.  1  Hnrri*.  2f\7.     A  husband  who  has  e**n- 

and  t<t  aiiotlior  in  tni«t  tor  hi«  wife  U  not  ontitlmt  on  her  death  to  a  tenancy  by 
to«y  in  tho  trti»tM-*tnto.     Riff  lor  r*.  riouil,  2  Ilarri*.  3AI.— ^BASSwonii. 
is  i«  not  AtAri**!  with  otir  author's  u«ua1  precision.    The  isaue.  in  the  case  jput, 
ie  hoir  t'»  thi*  fnuif,  thoiiffh  ho  rould  not  take  as  heir  to  hia  mother,  but  a*  heir  to 
astor.  who  w(ut  !»»(  artiiiilly  seised.    See  ptut,  chapter  14  of  this  book,  pp.  209, 287; 

»  I   In«t.   II.  I». — <'|IITTV. 

nsT  In*  nm*i»««ir%'  t<>  ol»««*rve,  tf  tho  child  which  the  husband  ha*  br  hia  wife  be 
and  ha%'o  a  nioro  i*4>4«»ihilitT  of  inheriting,  the  husband  shall  be  tenant  by  the 
Tlm«,  sup|)o«o  a  woman  seised  in  fee  of  lands  marry  and  hare  a  son.  after 
he  husband  di«*s.  and  sho  marries  again  and  has  a  child  by  the  second  husband, 
e  hasband  shall  be  tenant  by  the  curtesy,  although  there  is  but  a  mere 
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*1->Q1        *^^^'  ^^^"^"^  "^  (hitrr  is  whore  tlio  husband  of  a  woman  \s  s-i^  ii 
-•     an  estato  of  inlicritaneo,  and  tlies:  in  this  case,  the  wife  shall  bavr  *f 
third'*  part  of  all  the  lands  and  tenements  whereof  he  wa»  seised  at  any  \f^ 
durin«^  the  coverture,  to  hold  to  hei^self  for  the  term  of  her  natnral  lire.;* 

Dower  is  called  in  Ijatin  by  the  foreign  jurists  donrhtm,  hiit  hy  Bnidr>«i 
our  Eni^lish  writers  dos:  which  anionp:  the  honians  signified  the  mamaLy-Hti 
tion,  which  the  wife  broui^h.t  to  Iter  husband;  but  with  us  is  applied  to  f   V^ 

this  kind  of  estate,  to  which  the  civil  law,  in  its  original  Ht ate.  had  nothii vl 

l»oi"e  a  resemblance:  nor  indeed  is  thei-e  any  thin*^  in  general  mored^^^j 
than  the  re^^uhiticms  of  landed  piripi^rty  according  to  the  KngliKh  and 
laws.     Dower  out  of  the  lands  seems  also  to  have  been  unknown  in  tl 


j)art  of  our  Saxcm  constitution;  for  in  the  laws  of  kin^  Edmond,{<?)the  ^ 
directed  to  be  supported  wholly  out  of  the  personal  estate.  Ai\erwanh>.  — 
lie  seen  in  gavelkind  tenure,  the  widow  became  entitled  to  a  t*onditioniK -^ 
in  one  half  of  the  lands;  with  a  proviso  that  she  remained  ehante  and  i 
ried  ;( 6)  as  is  usual  also  in  oo]»yhold  dowei-s,  or  free  bench.'*  Yet  »ome: 
ascribed  the  introduction  of  dower  to  the  Xormans,  an  a  branch  of  U 
tenures ;  though  we  cannot  expect  any  fefnial  reason  for  itH  invention, 
was  not  a  part  of  the  ])ure,  ])rimitive,  simple  law  of  feudR,  but  waa  fir 
introduced  into  that  system  (whei-ein  it  was  called  trifms,  tertui,(d)  andt/oC* 
by  the  emperor  Frederick  the  Second  ;(r)  who  was  contemporary  with  o 
llonry  TIT.    It  is  possible,  therefore,  that  it  mi^^ht  be  with  uh  the  relic  of  a 


custrim  :  since,  accoi'ding  to  the  historians  of  that  country*,  dower  wan  int^^TT^ 
into  J)enmark  by  Swein,  the  father  of  our  Canute  the  Great,  out  ufgni'^^^ 
*I'301  ^^*^'  ^^""'"^*  ladies,  who  sold  all  their  *jewels  to  ransom  him  wheB:v<^ 
-I  ])risoner  by  the  Vandals.(/')  However  this  be,  the  reason  which  ^Hr^ 
^ives  for  adoj)tin«r  it,  is  a  very  jdain  and  sensible  one;  for  the  HUdtenanoe 4^^ 
wife,  and  the  nurture  and  education  of  the  youn^*r  children.(</) 

In  treating  of  this  estate,  let  us,  tii-st,  consider  tr/<o  may  be  endowed;  BefwA; 
of  icfmt  she  may  be  endowed;  thirdiv,  the  manner  how  she  Hhall  beendoiii; 
and  Iburthly,  how  dower  may  be  barred  or  preventetl. 

1.  Who  may  be  endowed.     She  must  be  the  actual  wife'*  of  the  party tit&i 

(■)  Litt.  ^  ',Uk  <'.  One.  7.  2,  f.  22,  |1L 

(^)  SiiiiiMT.  <iav«>lk.  fil.    Co.  LiU.  33.    Bro.  Duwfr,  70.  (/>  >IimI.  Tn.  II M.  xn!L  VI. 

(«;  W  ri^ht.  I'J-.'.  <#>  Bnict.  r.  *A  c.  3».   Co.  Lilt  31 


that  the  child  which  the  wife  had  hy  her  .«eoond  hnsliand  should  ever  inh«rit  thti 
tlic  child  by  lior  first  Imsbnnd  being  alive.     Pre.4t.  VM.  r>l(i. — Abcbbold. 

Th«=*  Kcal  Pro|ierty  Comnii>.'*ionors,  in  th<>ir  first  Ki*i>ort,  pmiKMed  to  makei 
tion.<  ill  t)io  law  nf  c'iirtc>sy,  the  principal  of  which  wore  to  nbolish  the  rale  that  tkiiflV 
must  1)0  l>()rn  nlivc.  and  to  restrict  the  (*stHte  to  an  undivided  moiety  of  the  laadi'.fl' 
n  bill  was  !irr>n;:lit  in.  in  tht>  session  of  IKtt,  to  carrj'  thene  reoommendjfctioDS  iBt0( 
It  was.  liowi'vor.  sut!cre<l  to  drop:  and  it  may  therefore  be  considered  that  the  lnr( 
8ulij«Tt  will  not  l>i»  unset iIimI. — Stkwart. 

'^  Hut  of  ;!avt'lkind  lands  a  woman  is  eudowocl  of  a  moiety  while  she  mnaiw 
and  unmarried.  To.  Litt.  :>:•.  b.  Ko1>.  (tavelk.  L.V.).  And  of  bnrough-&i^sh  laadilh 
widow  i^  entitled  for  her  dowor  to  tlte  whole  of  her  hu!Kb:md*s  lands  held^thattMV 
But  of  <(»iivIioltl  lands  a  woman  is  enilowtnl  oiilvof  sneh  lands  whereof  her  hivhtedei 
seised  at  the  time  of  his  dfatli.  Cow)).  4S1.  And  her  title  to  dower  or  fiw^awai 
governed  hy  tlie  »Mi-tom :  aeo>rdin«:  to  its  authority  she  may  take  a  moiety,  or  thiwpil 
or  the  wlioi<'.  or  evtMi  less  than  a  third;  but  it  must  be  found  precisely  aaitisplMU 
Boruston  rs.  Hay.  ^'ro.  KHz.  l"). — (.'uittv. 

'*The  di^tin<tinn  \tt'\\\*ou  hn-hturfi  and  ffi»r,vr  is,  that  free-bench  is  a  widow's  cri^i 
Fueh  land-*  a>  li«r  husband  '/'• «  .v/V'/  r.f':  whereas  <lower  is  the  estate  of  the  widow  iaal 
lands  of  wliieli  ilie  hushan<l  was  s^isi'd  durinj:  the  coverture.  Godwin  r*.  VimaNNLl 
Atk.  .VJ.') :  s,v  aUn  t^irtli.  'JT^.  '2  Ves.  i\M\,  tUS.  ( Viwp.  -iSl :  and  Gilb.  Ten^  ed  WrtkJBi 
n.  1»)4.  The  ru-tiim  of /'■.v-/'.'i.«-/*  prevails  in  the  manors  of  East  and  W*ist  EDbonKfl' 
Chadleworth.  in  the  eoiinty  of  Ht-rks:  at  Torr.  in  Devonshire:  Kilmendon,  ini~ 
shire:  nntl  other  places  in  the  wi'st  of  England. — <^iittv. 

'*Tho  hovfulne<s,  and  even  the  faet.  of  a  mnrrin^e.  it  has  been  said,eBn  he 


m  no  otlier  way  hut  hy  the  hi-hopV  eertificHte.     Robins  r*.  Crutchley,  2  WQiL  ISL 
t)ie  marriage  hiks  not  been  had  within  any  of  our  biahop*a  dio  aaaa^  orwlNi^ 


when  t)ie  marriage 
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his  deceMO.  If  iihe  be  divorcod  a  vineulo  wuitriwumU^  nhe  Bh»U  not  be 
i ;  for  ubi  nullum  matrimonium,  ibi  nulla  do9,{h)  Bat  %  divoroa  a  w^enaa  et 
\y  doth  not  doHtroy  tho  dower  ;(i)  no,  not  even  for  ndiiltery  itself  by 
non  law.(&)  Yet  now  by  the  statute  West.  2.(1)  if  a  woman  volantarily 
which  the  law  calls  eloping  from)  her  haslmndy  and  lives  with  an 
T,  she  shall  lose  her  dower,  unless  her  husband  be  volnntarily  reconciled 
It  was  formerly  held,  that  the  wife  of  an  idiot  might  be  endowed^ 
the  husband  of  an  idiot  could  not  be  tenant  by  the  curtesy  ;(ai)  but  as  it 
)  be  at  present  a^^rced,  upon  principles  of  sound  sense  and  reason,  that 
:  cannot  marry,  being  incapable  of  consenting  to  any  oontractt  this 
t  cannot  now  take  phice.  oy  the  antient  law,  the  wife  of  a  person 
d  of  treason  or  felony  could  not  be  endowed ;  to  the  intent,  says  Btaon- 
)  that  if  the  love  of  a  man's  own  life  cannot  restrain  him  £h>m  such 
IS  acts,  the  lovo  of  his  wife  and  children  may;  though  Britton(o)  gives 
ler  turn :  vix.,  that  it  is  presumed  the  wife  was  privy  to  her  husband's 
Uowever,  tho  statute  1  Kdw.  VI.  c.  12  abated  the  rigour  of  the  com- 
r  in  this  particular,  and  allowed  *the  wife  her  dower.  But  a  sub-  r^toi 
slatutc(p)  revived  this  severity  against  the  widows  of  traitors,  *- 
B  now  barred  of  their  dower,  (except  in  the  case  of  certain  modem 
I  relating  to  tho  c*oin,V7)  but  not  the  widows  of  felons.  An  alien  also 
be  endowed,**  unlens  sue  be  quocn-consort ;  for  no  alien  is  capable  of 
Unds.(r)  The  wife  munt  be  above  nine  years  old  at  her  husband's 
therwiHc  she  shull  not  be  endowed :(«)  though  in  Bracton's  time  the  age 
eflnite,  and  duwer  was  then  only  due  <'«i  uxor  po8$it  ikiem  promererif  ti 
iMinere"(t) 

» are  next  to  inquire,  of  what  a  wife  may  be  endowed.  And  she  is  now 
entitled  to  Ih*  endowed  of  all  lands  and  tenements,  of  which  her  husband 
mmI  in  fee-Hiniple  or  foe-tail,  at  any  time  during  the  coverture;  and  of 
my  iiwue,  which  she  might  have  had,  might  by  possibility  have  been 
*    Therefore,  if  a  man  seised  in  fee-simple  hath  a  son  by  his  first  wife, 

f.  2.  c  39,14.  ^  (•)r.  110. 

LSi.  (^>&A6Bdw.VI.e.11. 

»««   th*   •oriptit  0<iCha,  an   MtvltiTMM  mm        (f  •  iiut.  6  Mb.  e.  II.    llllii.cl.    t  A  •  W.  ID.  «.  ML 

r  Uw  !•«•  uT  brr  dutalUti  H  tri€mtU  cat  6aNi«  n»  16  A  1«>  Om.  II.  c.  M, 
Mvmh.  f .  3,  c.  i.  <'i  (^0.  UtI.  a. 

r.  I.r.  34.  (•)Lilt.}att. 

%.  ^\.  (»i  £-  A  c.  9, 1  a. 


iculsr  circum!«tiuicos,  the  qucwtion  noems  not  proper  to  be  tried  by  tho  bishop's 
s,  there,  in  the  language  of  chief-juntioe  Kyre,  "the  common  law,  out  of  its 
chsuiitihle  fountain  of  jiintice,  muMt  derive  another  moil**  of  trial ;  and  thai 
the  trial  by  the  country."  Ilderton  vs.  UUerton.  2  U.  Bb.  156.  Tho  ssme  doe- 
mdc<l  on  ohrious  goo<l  iH*nAe.  had  been  previously  laid  «lo«rn  in  the  esse  of  The 
rw.  Anhtit'ld,  Hardr.  02. — C^uirrr. 

in  a  cade  wh<*re  John  Ue  Camoys  had  ami|med  hi«  wife,  by  deed,  to  Air  William 
icnigbt.  whioh  lonl  Ook<*  cilia  contesmo  mirubilis  H  imtn.t  fa^  it  wsa  decided  in  par- 
a  few  yt*ant  after  the  ntatute  wart  eniu*te<l«  notwith<*t««nding  the  purgation  of  the 

in  the  spiritual  <*ourt,  that  the  wife  w:iii  not  enti  lt*d  to  dower.    2  Inst.  435. 
B  indictable  ofl'enee,  l>eing  a  great  public  miMiemeiUioiir. — Cairrr. 
statement  i*  t4M>  general.     Alien  women,  whoM>  marriage  with  Englishmen  has 
n  place  with  lieiMiM)  from  the  king.  an>  not  ca|»able  of  acquiring  dower,  for  the 
wignett  by  our  author.     Hut,  in  (*on.se(|uen<*e  of  a  |»etition  from  the  commons, 

I>arliament  wan  made  in  the  Hth  ytMU*  of  the  reign  of  Henry  V.,  (and  whioh, 
t  lit  n«)t  |irint**«l  aiiiongitt  the  statute*,  in  nretiier%'ed  in  the  4th  volume  of  Rot. 

1:!S.  !:(<».)  by  wbirli  all  alien  women  who  trom  thenceforth  should  be  married 
ihmen.  by  liL*4Mi-^*  from  the  king,  are  enabled  to  have  dower  after  their  hu»- 
eath,  in  iUo  Hurut*  iii.nint*r  an  Knglirthwomen.  And  if  an  alien  woman  be  natu* 
he  then^by  lH*e<>iiif*«  *>ntitle<l  to  dower  out  of  all  land^  whereof  her  hu^ahand 
d  during  the  <i>viTtiire.  (nee  vol.  1,  p.  374:)  but,  if  phe  be  only  made  a  denisen* 
have  no  claim  to  d<)w«*r  out  of  lands  which  he  aliened  before  her  deniiation. 
cane,  13  Ren.  i1.— ^'iiirrr. 

word  ''Hole  iihouUi  )m*  innerted  before  "seised"  in  this  description,  beesuM,  if 
and  ill  feiiMHl  jointly  with  another  person,  that  other  pemon's  interest,  heiiig  da* 
HS  the  original  grant  to  the  husband  and  herwlf,  »  prior  to  the  wife's  ekiini; 
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and  after  marries  a  pccond  wife,  she  Bliall  bo  endowed  of  his  land*:  f-r  bcr 
issue  mi<^lit  hy  possibility  have  l>een  heir,  on  the  death  of  the  son  hy  the  l*»iTMr 
wife.     But  if  there  bo  a  donee  in  special  tail  who  holds  lands  to  him  and  tte 
heirs  of  liis  body  boixotten  on  Jane  his  wife;  though  Jane  may  be  endowed  of 
these  lands,  yet  if  Jane  dies,  and  he  marries  a  second  wife,  that  sroond  vifc 
shall  never  be  endowed  of  the  lands  entailed;  for  no  issue  that  »he  could  h»T«s, 
could  by  any  possibility  inherit  tliem.U')     A  seisin  in  law  of  the  husband  t3 
be  as  eilcctual  as  a  seisin  in  deed,  in  order  to  render  the  wife  dowable:  for  it 
is  not  in  the  wife's  jiower  to  brin^  the  husband's  title  to  an  actual  seisin,  v  it 
is  in  the  husband's  power  to  do  with  regard  to  the  wifeV  landa:  whirh  i*<iii# 
reason  why  he  shall  not  be  tenant  by  the  curtesy  but  of  sucli  land?*  whrtwf 
the  wife,  or  he  himself  in  her  right,  was  actually  sidsed  in  deed.(fr)     The  «e!*ii 
*1^'>1     ^^  *^^^  husband,  for  a  irnnf<itory  infitnnt  *only,  when   the  name  art  whi<k 
*  "-^     gives  him  the  estate  convevs  it  also  out  of  him  a^^ain.  Tas  whtTi*.  hri 
fine,  land  is  granted  to  a  man,  and  lie  imme<liately  renders  it  back  by  the  -^aiw 
fine,)  such  a  seisin  will  not  entitle  the  wife  to  dower :(jr)  for  the  hind  wa-*  nn-rvlr 
in  tniniittUj  and  never  rested  in  the  husband,  the  grant  and  render  U'in!:  <"« 
continued  a^^t.     But,  if  the  land  abides  in  him  for  the  interval  of  but  a  «<nfif 
motnentj  it  seems  that  the  wife  shall  be  endowed  thereof  (y)*     And.  in  short,  i 

(*)  UtM.  iM.  tli«>  w)n  whn  mppnfni  to  have  ndrriTwl  t\tr  f  ■ili'f.  1-7  *W^ 

(•jCo.  Lftt.ni.  in::  t<»  i«tniiart*'  Iimpi-wt:  wlnTw^liy  h»»  1«<ciin»  mimt^m 

(')  Cro.  Jht.  Ills.    2  Rop.  fi7.    Co.  LUt.  .Tl.  o«itiit<'  in  P-**  l>v  inirviTtipthii^  :n  ruiMi^|Di*Bn'  uf  «kv:i  ^m 

(y)  Hiiii  iliirtrino  w:«(i  I'XtnuI'Hl  very  fir  I  it  r  jnrr  in  WhIo*,  Iim  widow  hwl  a  Ti'rdirt  fur  farr  iluwpr.   1.Yul  LLi  ^A 
whore  tliu  fdtbvr  nuil  smi  wltc  ><itli  lungfil  in  urn)  cart,  bat 

and  therefore  she  shnll  not  h<»  en<lo\vod.  Litt.  s.  45.  Co.  Litt.  37.  Tlie  nrinripl#"»f  flu* 
rule  i«  founded  on  tlie  nature  of  the  interest  of  joint-tenuntH.  (see  pnxi,  ife,)  frmi  *luA 
survivorship  is  a  necossury  coiis<»(iuonoe,  nnd  not  an  arbitrary  rule  of  law.  I)uriii£  tW 
life  of  the  }iusban<l,  his  joint-tenant's  intercut  ji^^rvadod  the  trhoU-  of  the  land:  ni«,  tiif 
tenant  in  dower  would  come  in  aij  tenant  in  ooninion,  and  l>e  entitlefl  to  h(»lil  th**  iM 
of  one  nioietv  hy  a  distinct  title.  The  .survivor's  interest  would  therefore  he  ohan^rd: 
he  would  be  obliged  to  recfvle  entirely  from  that  Jhinl  in  which  Wfore  lip  h;Hl  ?.yaSr 
interest,  and  lie  would  be  jiut  to  this  ehan^rt'  by  onVrhose  title  was  ]K>i>terior  to  hi?  o«. 
The  maxim  of  law  is  that  j>m  arrrexmuii  prtfrrtur  ouerlhus. — Coi^RiixiE. 

Yet  it  would  not  Ix*  aocurate  to  j^ay  "sole  seise<l:**  for  a  tenant  in  eommon  l«  n«ti«Jt 
seiseil:  yet  his  wifo  shall  he  endowed.  We  cainiot  expect  the  statement  of  a  pin'iil 
rule  always  to  express  all  the  exei*]itional  or  anomalous  eases  which  m.*iy  ewt.  h 
truth,  howover,  joint-tonants  mak*^  together  hut  one  tenant :  for  this  reason,  ihe  ^ 
vivor  may  plead  the  feotimont  hy  whieh  thf»  joint-tenancy  was  create<l  an  made  tohia- 
self  alon4\  without  naming  his  companion.     Co.  Litt.  IW),  a. — Sharswood. 

But  although  at  the  death  of  lier  husl);md  sho  has  a  ripht  to  the  thinl  |«rt<«flii 
estates  in  dower,  yet  hIk*  is  not  entitle<l  to  emblements.  Dj*.  SUi.  If  th«»  A«r  iiBfWw 
tho  land  hy  huildin^r.  Are.  or  impair  the  vahio  of  it,  hofore  assignment,  ahe  shall  hp  «» 
dowfil  according  to  the  value  at  the  time  of  the  assignment.  Co.  Litt.  32.  a.  Hid  mm 
if /cnj^cc  im]>rove  the  land,  as  in  this  ciu^e  she  shall  be  endowed,  not  accordinc  to  A* 
value  at  the  time  of  the  assignment,  lait  aoconlin«r  to  the  value  at  the  time  of  thefe«# 
ment.     17  H.  3.     Dower,  I'VJ.     .'il  E.  1.    Vouch.  *2SS.— Archwjld. 

"The  student  may  reiisonahly  l»e  puzzle*!  to  distinjjruish  hi^tween  the  "tranrit«ry» 
stant"  of  one  exam(>le  and  the  **sin;:le  moment"  of  the  other.  In  fret,  the  sfttvi' 
time  is  no  essential  ingredient  in  the  rase:  it  is  the  lutrrM  of  the  hu-«band.  In  thrM 
example,  the  copnisee  of  the  fine  takes  ahsohit<dy  no  interest  at  all  by  the  pvnt:  Wifc 
to  use  the  expression  of  the  text,  (p.  3ri4.)  a  mere  instrument  or  conduit-pipe  to ctfff 
an  estate  to  the  ro^nisor.  or,  it  may  he.  to  a  stranirer:  he  is  simply  to  perform  a  eoatwt 
made  hy  himself  with  the  eopiisor.  or  1>etween  the  co^inisor  and  a  stran|eer.  UpMtfefe 
frround  it  is.  1  conceive,  that  the  wife  would  not  be  dowable.  In  the  aeoond 
the  land  is  supposed  to  be  ahidins  in  the  hushan<l  as  his  own. — OoLKaiDGK. 

See  Ballard  iv.  iViwers.  lo  N.  liamp.  5(M>.    Stanwood  r*.  Dunning.  2  8hep.S90L 
dolph  iv.  l>oss.  :i  Howard.  (Mi**s.i  'JOo. 

In  the  ITnited  States,  the  rule  /renerally  ado])ted  is  bliat  a  wife  is  dowable  of 
of  redemption,  and.  indeorl.  of  a  tnist-estate  ^enemlly.  The  anon&aloiu  dirtiiwtkwrf 
the  Kn^tlish  courts  between  dower  and  curtesv  in  this  respect  has  been  tepadiated.  5li^ 
maker  r*.  Walker.  2  S.  A-  H.  ^,",4.  Cole^  rj«.  C^^es.  15  Johns.  3l».  Fish  i*.  Fish.  I  0«a 
5r>0.  MeMahan  w.  KimbMll.  *J  Black f.  1.  T^eed  ».t.  Morrison.  12  8.  A  R.  18.  Umkm, 
Jam<»s,  8  Humpli.  r»;?7.  The  truth  is  that  the  dnctrine  of  seisin  ia  1  ttle  kiMNra 
bocausi>  it  is  incon8ii»tent  with  the  genius  and  spirit  of  our  laws,  i  givt  A  ftet 

An 
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vv  m:Ly  \h*  t'lulovvtM]  of  all  hrr  hiir«haii<l*rt  IuikIs,  tonemonts,  and  ]ii*ro<lita« 
>,  rtir}Min-al  or  iin-orporoal/*  uikKt  llio  n»slrictioiis  U'toro  iiiciitioneti; 
-  tlii-n*  1*0  Miiiii*  r*)MM'i»l  ivuHOii  to  tilt*  ('(Mitntrv.  Tiiim  a  woman  nhall  not 
i«li»\viii  of  a  ca^tli'  liiiilt  fi>r  liclonro  of  ilio  roalni  :(Z}  nor  of  a  common  witli- 
tiiii;  li*r,  a-  ilic  lu'ir  Wi>uM  ilicn  liavo  one  |N)rtion  of  tliin  common,  and  the 
w  anotlirr.  anil  liotli  without  r«tint,  the  common  wcmld  UMlouhlv  Ktoi'kcii.iii) 
hold  c-tatrr.  arc  also  not  iiahh*  to  dower,  hcinx  only  i*Ntater^  at  the  h^rd'H 
unlf-<<  )>v  the  siMM-ial  cuHtom  of  the  nninor«  in  wliich  cane  it  is  urttmllv  calUNJ 
A"idow*H  fre<*  iM'hcli.i//)  Hut,  when'  dower  in  allowahK*,  it  matters  nut 
;h  the  hur*hand  alicne  the  lands  during;  the  coverture;  for  he  alienes  them 

til  dower.(<T'' 

Next,  as  to  the  manner  in  which  a  woman  in  to  he  endowed.  There  are 
Mih«*ip*tiiii;  four  ^|lecieHof  dower;  the  tilth,  mentione<l  by  Littleton,^/)  ^ifla 
W//-.  having  U'cn  aiNiliHheil  together  with  the  military*  teniin's,  of  which  it 
i  C)»nM*(|uence.^     1.  l)ower  by  the  common  law;  or  that  which  itt  before  dc- 

•  r.i.  I.iti.  ni.    »  \a-9.  4<i1.  («i  <*iv  Utt.  32. 

.«  to.  Litt  .;j.  1  J..U. A\t».  \*i lUii. K 4\ m. 


'  alifn.it i<»ii  uiifl  tmnjifi^r  of  iiro)M*rty,  un trammel hni  with  the  femUl  diM*trino  of  in- 
Lirc  aifl  iti4  cori<-i»niit:uiti4 :  und  with  ns  H«*isiii  i**.  lor  nmiiy  ^ulM4tAnti:ll  )»ur|MMe<4,  the 
i'lat  ii)t«Tt'^t  and  ri>:ht  of  ownership.  Where  th«'  hn^huiidV  Um\  howfVrr.  ifi  dctfr- 
1  )*y  nsovfry.  ntnditinii,  or  rolhitcnil  liniitiition,  thi*  wife'-^  dow(*r  di*t4*nniiii*i4  with 
h«'  •  .u>«'  of  a  tfn.itit  in  tail — in  whifh  th«*  wife  in  endowiil  notwi(h>tandin>{  the 
>t.i.i  i«  •l>'ti>rrniiiiMl  by  the  dfuth  o\'  the  ti>niint  in  tuil  without  imuf— if«  un  «*xrp|»- 
iri*!!!;:  ff'tin  ati  iM|iiitnMi*  conHtruetion  of  the  Htatuto  tfr  tfnnis:  und  t)i«*  (iir««^  of 

■  of  ••'»t«iti-.  <h't«*rniiiia)>It>  hy  ox«»<Mitory  devi^i*  and  !*))rin}rin^  u-^e  owe  their  exint* 
;o  th*'  ([nMiniotanr*'  that  th4'A<*  liniitatioiH  are  not  p)vern»Ml  by  eomniiui'law  prin- 

i'r»*^t<iii  «iM  Alr-t..  '.\  vol.  p.  .17*J.  iWfore  thi'  htatute  of  will*  then*  wjw*  no  «*xeru- 
l»'Vi»i'.  .ftiid  ln-fi^fi'  tin*  ^tatute  of  \im^  thiT«»  wum  im  niirinpn^  um*.  Liki*  (■MHl**<»-tuil, 
I  i^t-r*'  i.Tfali'ii  I'V  tin-  ^tatuti'  cA*  «/<)/»m,  and  of  whic-h  th«'n'  is  <*onotantly  <htWfr, 
Ij  t*  M.itit  in  tail  <*hiiiii<«  ftr/nnmtfn  r/>>M'.  it  was  the  )M*nii;n  tfni|M'r  of  tlif  ju<l^ef( 
[|'m!  !•  I  t!ii*  li(iiitatii^ii<«  of  iln»  estate  intn"ln<'»Hl  liy  tK«'m.  wIiftloT  ori:rifi  il  **t  di-ri- 
►.  •..!  .1-  !■»  ri'lax  tlit»  s«'V»*nT  principles  i»f  ilii»  roiniiinM  |;iw:  and,  anioni;  otlnT 
-.  t«'  iri  "iTvi-  riirtt*.v  soul  <low»»r  fn>in  iM'inir  iMirnni  hv  tIft«*rininatioii">  of  tli**  ori- 
••«T.i;.-.  vviihli  i-oiilil  imt  U»  pn^vt^ntt'*!.  <iil»son,  < \  .).,  in  Kvan»«  r«.  Kvans. 'J  Rirr. 
Wt,....-  t|„.  ^r.iiit'ir  of  an  i-tati*  on  a  <'ondition  fntiT*  for  <HiiHhtioii  l>niki*n,  the 

•  <«:'  III'-  Will-  of  fill'  irr.nitt'i'  falU  with  tlie  e>taie  of  the  huOuind.  H«Mrd*liv  r*. 
,,!■•.•.  .'•  Uiili.  S.  < '.  .V2\. — ."^ii  \Rs\i-oiii>. 

'iT  ;iirli"r.  v%-f  rn.iy  !•»•  -inr.'.  «]iil  not  ni«*an  to  intimate  that  a  wid»»w  was  <-ntitI>-d  to 

•  i-'it  ■•!    f "  Imt  lni*!»anirs  in<*nr|>'>ri'al  InT^Hlitanients.  of  wlial  natur«>  »<H»v»»r.  luit 
iij!    ff"  -iii-li  iiii'orpori'al  li<*nMlitanients  as  savour  of  th«'  n-alty.     Buek«»ri«l|fe  va. 

m.  -  V.-.  .Tr.  •'•••*.  -<'iiiTTr. 
.1  !ii  oi  lia-  ri]  n|i*  ;m  ♦•x^'hanire  of  hinds,  his  widoiv  inu-t  not  Ih»  endowml  !»oth  mil 
I;in-l-  j.vfTi  in  t-xi  }ian;:t' and  als4M»f  tlio^*  taken  in  *'x<*han^<^  thou>!!i  thi'  husltand 

.....Hint  l...!ii  •iiirin.r  tlii«  «'ov«Ttun».     Tin' wiilow.  hi>wt*vi>r.  niav  make  her  elet'tion 

* 

wh;.  :i  of  iKt.  twii  i-tati'-  "Uo  will  take  hi-r  i|ow«»r.    <'o.  Litt.  M,  b, — I'iiittt. 
.  ri"«  |-r-iV:i|.-l  in  Kiiirlanil,  l»y  lln'Hiatnti»  l)  Si  4  W.  IV.  e.  lo.'i,  that  whi*n  a  huslwnd 

■  it«*  I-  ni  ti'MJlv  t'ii!iti«>il   to  anv  land   for  an   iiit»*r»-l  wliiiOi  -hall   not  «*ntitle  hi* 

■  f.i   Ifttf  r  tint  I'f  ill"  -aiie'  at  law.  and  su«'h  intiTt'"»t.  w)jrthi»r  whoUv  iNpiitahli*  or 
!••  J  11  .iti'l  p;ir!iv  t'ijiiitjil'l**.  •»hall  Im' .in  «'*lat«' ''f  inlit'rit,iii«*<»  in  |Mws«'ssion  or  ♦npial  to 

.!:•■  ••!   .iilji-.  :r.i!i- I-  ;ii  ]».i*«.»-^ii.n.  tofle-r  than  an  i"»tati»  i?i  joint-tfiianoy.  i  lln'n  his 

-h.iil   ( •-  ••Mtitl'<l   to  iloWT  out  of  thi'  ^:i!iif  land:  arid  that  wh«'n  a  hu-hanil  "hall 

>—.  !i  'TiriTlfl   :••  .1  i.L»li»  of  t-ntry  or  ai-iion  in  any  laiitl,  and  his  wjilow  wi^idd  ln» 

•  1  •■•  •{  ■A.-r  ii'if  "i"  tlif  «-a!iii'  if  hi'  hail  rt'i'ovi»r«*fl  ^-iw-i'-.^iini  th«*n*«»f.  -hi'  -ImII  In* 
-*[  •..  ■!..•.%.  r  on!  i'f  tl.i*  *iiij«'.  alth«»ujh  ht*r  Ini^hand  r«hall  ni»t  hnv»»  r»i'ov«*ri*d  |mi!». 
I   tli.r"«f.   i.r«'\  ;i«-l   th;it   -tnh   i]ii\v«*r  Im»  -ncd   for  or  ohtaim^l  within  the  |K»rio*t 

•  wli  .  il  '•!.  ii  ri.'ls!  •■}  .  nt!v  or  action  mi^'ht  !h«  ♦•nfon-i'd  :  aNo  t)iat  wii|ow*  *h.il!  not 
t::I<-*l   T>i  iIiiXYtT   out  of  anv  Ini'l  which  thall  havi*  Im^ti  al>>o1utelT  iIi'^imkisI  of  bv 

«  I  • 

fi'i-^' itj<l-  in  fh«;'  lif-tiin"  or  hv  thi-ir  wills. — Stiw%rt. 

fi»*  .i.tw.-r  '  'i  ;/  ■  ''"-  \va-«  -hortlv  this.  If  a  man  hoMinir  lands  in  <')iivalry  and 
%ilf  •l:i-i|  l<-avii)i»  a  \%;*low  aipi  an  licir  nmlfr  foiirtiHMi.  th**  lonl  wa<«  firith'*!  to  tho 
Iv  -'f  !hf  l.iii'N  h>»ld»-n  if]  I'hivalry.  and  tht»  widow,  as  mother,  of  thi»  lan-N  in  -M^enge; 
/k  «h"  uiiuhl  havf  to  arniiint  for  thf  profits  of  tht*  lantU  «(o  Ih*M  hv  licr.  th^n*  wn^ 
r>vi«jon  f.'r  htT'»'lf  hv  way  of  dower.  If  then  t^he  hroupht  a  writ  ^*f  ihiwor  airain.*! 
•rd  to  bo  endowed  from  the  lantLi  liolden  by  him,  he  might  plead  all  tli*  m*  facta. 
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pfriViod.  2.  Dower  by  particular  rT/«^om;(f)  as  that  tlio  wife  shooM  havf  b': 
the  huHbanfrs  lands,  or  in  sonic  places  the  whole,  and  in  Home  only  a  qnartrr 
*m-^l     ^'  ^^^^^'^^*  ^^'  ostiutn  rcrlesiwrif)  which  is  when*  tenant  in  fee-NiTr.pl»"-( 

-'  full  afco»  ojKMil}^  at  the  church  door,  where  all  niarria«xes  were  iVinmrty 
celebrated,  after  affiance  nia<le  and  (Sir  E<lward  Coke,  in  his  translation  of  Lt. 
tleton,  adds)  troth  plighted  hetwetMi  them,  doth  endow  the  wife  with  the  vh-ii-. 
or  such  quantity  as  he  shall  ])leaHe,  of  hi.s  lands;  at  the  same  time  sp«it}iiij: 
ami  asceKainin*^  the  same;  (m  which  the  wife,  after  her  husband's  death. nsj 
enter  without  further  ceremony.  4.  Ihnvcr  ex  assen.'tu  jmtris ;(g^  which  is  f-nlj 
a  s]>ecies  of  dower  (nf  oMhim  rrrlrsuv,  made  when  the  husband's  father  i<«  allv?'. 
and  the  son  by  his  consent,  expressh'  given,  endows  his  wife  with  parcel  •>!'  hi* 
father's  lands.  In  either  of  these  cases,  they  must  fto  prevent  frands;  l»e  ma*!*  A 
in  fade  eeclrsi(r  et  ad  ostiuju  errli.sia';  non  enhn  valent  facta  in  iecto  mortali,  n/rn 
ca  m  era ,  aut  alibi  uh  i  cla  n  th  'M  in  a  fuerin  t  eonjuijia . 

It  is  curious  to  observe  the  sevenil  revolutions  which  the  doctrine  of  d«iwfr 
has  iinder<^one,  since  its  introduction  into  England.  It  seems  first  to  have  heti 
of  the  nature  of  the  dower  in  gavelkind,  before  mentioned ;  viz.,  a  moirty  ^4 
the  husband's  lands,  but  forfeitable  by  incontinency  or  a  second  marria;^?.  By 
the  famous  charter  of  Henry  I.,  this  condition  of  widowhood  and  chaMity  wi# 
only  required  in  case  the  husband  left  any  issue ;(?)  and  afterwards  we  hrarDA 
more  of  it.  Under  Henry  the  Second,  according  to  Glanvil.CA*)  the  dower  tfi 
ostium  ecdesia*  was  the  most  usual  species  of  dower;  and  here,  as  well  as  in  X«r 
niandy,(/)  it  was  binding  upon  the  wife,  if  by  her  consented  to  at  the  timerf 
man'iage.  Neither,  in  those  days  of  feodal  rigoirr.  was  the  husband  alloneJto 
endow  \\Qv  ad  ostium  lerUfiia*  \\'\\\\  more  than  the  third  part  of  the  lands  wlieraf 
he  then  was  seised,  thougli  he  might  endow  her  with  less;  lest  by  such  Khml 
endowments  the  lord  shr»uld  be  <iefrauded  of  his  wardships  and  other  iVodil 
♦run    P^'^*^-^'"^     1^"^  ^^  *^^  specific  dfitation  was  made  at  the  ♦church  twtA. 

^  then  she  was  endowed  h\j  the  common  lair  of  the  third  part  (whiA  wi» 
called  her^/rt,NVr7^V<///i/>///,s){if  such  lands  and  tenements  as  the  husliand  wai^  !««'TMd 
of  at  the  time  of  the  espousals,  and  no  other;  unless  he  specially  engaged  Mtf 
the  priest  to  endow  her  ni'  iiis  future  acquisitions  :(ii)  and,  if  the  husband  hid 
no  lands,  an  endowment  in  goods,  chattels,  or  money,  at  the  time  of  esrowaii. 
was  a  bar  of  any  dowcno)  in  lands  which  lie  afterwards  acquired.f  p^  In  kiic 
John's  magna  carta,  ami  tlie  first  cha])ter  of  Henry  ITI.,f7)  no  mention  i*  nit 
of  any  alteratirui  of  the  common  law,  in  respect  of  the  lands  subject  to  doww 
but  in  those  of  1217  and  1224,  it  is  particularly  provided,  that  a  widow  shall  hf 
entitled  for  her  dowci'  to  the  third  part  of  all  such  lands  aa  the  hiuband  hid 

i«^  TJtt.  ;  ^.  Ft.  Firhr.  t.  2,  r.  2^^  thvrr  K  at  thin  part  cTlbp 

(/)  Hiiil.  I  :f.<.  ferrici-,  thr  ftJInwiiiK  raliiir : — *•  J^mvi^m  im^\ 

('I  Hiiil.  ^  4^.  mHli'rit:  ft.  «i  f^rru  n  in  dfdtm  *i^tir,  tmme  rfir.i 

(*i  Itnirtnn.  f.  2,  c.  ^.  ^  4.  tdf.'*  Ac.   Whm  Ih-  wifr  wnt  ciadawwd  ffrwnltf 

{*]  .SV  m'Ttun  rtni  r/j-"r  fittii  rrnutnitfriU  rl  *inf  Hheri»  vrurrm   ntam  *t'4i»rtrit    in  .opw^rali.  dr  mmiIvi 

fwhf,  tlt4im  xKiim  hul^hit: — *i  nn,  ujrnr  rum  lil>ni*  r*>-  tmnmtnti*.   Ilrirt.  IK)    the  hmtlMwl  Maaa  ta  kM* 

tnnnfrrit,  4hit*-m  qni'tem  hnlnhii.  ttitni  ''••rpu*  xiinrn  U'nifimf  "With  all  mrliimU  mid  ti-imH^tH  I  thnr  r»<l it :* *i 

rrrfirtrif.   Curt.  iLn.  1.  a.p.  1(mH.   Inirml.  t«i  gn*at  chnrtor.  tli<>.v  hH  l*vaino  liaNe  to  bt^  dowvr.    Wbf«  hr  «A> 

tdit.  (Ufti.  p  ip>  ir.  with  pi'ix>n  iltv  i>nlT.  he  nwil  t(t  mj,  ^ WtA  aD  Wf 
I  *  I /..  f».  r.  1  ami  "J.  "  .      .  ..  -  .       --       _  -     ^ 

(h  fir.  fimrfniH.r.  101. 


putd*  fnr.  M  th<>  Siilirttnrr  ritual  hw  K.  with  #4  «« 
cAfi/ff /)  I  thM>  ••iiHkw  :"  which  ratftlvd  tte wifrtvkfrl 


( « ^  Hnict.  t.  2,  c.  :i'.<,  ^  «■.  parM  ra'i'nthi fc/i.-. iif  hit  prr%Atd  iwUtr^  whkk  b  jf 

<")  /V  ifitnfu    <tti,.  rCl-inv.   {N/i — >'•    l^rrijt  aCfHtxitit  ft      l>y  wr'rn'' oirfr. 'in^ '2^  nnd  wtU  bpfhrArrmMnlrfk  to 
aco'tirrvftij'.  Hr.irt.  ill.  mru'lmlinfrrhiiptprof  thu  buiA;  ttapm:jk  tt» 


(•i  (iliiiiT.  c.  2.  tirt  rxpiwiiin  In  unr  mndern  lUviVJ.  tf  «f  M? 

(Fi  When  »:[VM-i:il  oniI-iwin<'nf-<  w>'r"  m>i|i'  nt!  ofU'itm  t^  iilL  c-m  nnw  ivft-r  only  ^^^  the  right  flf  wM 

rtriii,  th-  hifli'-iiil. :  tii-r  :.i)i 'Ti"-  hi  i<Ii>  :iri<l  tmth  fiHirhtM.  #h^  .-*rf]uinii  during  eoTrffture  ovt  cf  tar 

n'li'f]  to  dii'ltri'  wiih  w!i:(t  r-|Mi'  fn'  IukI-'  h"  iinMiit  t<i  I'liilow  *iiii»ftr. 

)ii^  Ti'ifi>.  (•/!/•'/  tl'-ftnii  •"III  '<•  ttiii  iti.'ti'r'i- '  iim  }ii'r*t»ntHi*,         ^f )  A.l>.  121Q«  C^  7*  cddf.  Qrait. 
kc.  Knu't.  iliiil. ;   unil  tlii-p  li>ri-.  in  ili<-  ol'l  \iirk  rWwA  (>VIJ. 


nnd  pray  thnt  she  nii;!}it  1i<>  iidjtKlp'd  to  endow  herself  of  the  fairest  of  the  land^hiMW 
her  as  guardian.  And  if  .iiid>rni<*nt  to  that  efTfCt  was  pven,  the  rhivftlrr  Xandi  dtfim 
the  wardship  wow  4|ui(  ulMowtT.  ami  she.  in  the  presonce  of  hep  neighb<Mir*,  (p^rtMfi* 
jury,)  ondowtMl  hfix-lf  liy  niftf^  and  InMinds  of  the  fairest  part  of  the  socage  Ub^I* 
the  value  of  a  third  part  of  the  wlmlo  of  l»oth  tenements. 

Till."*  dower  may  !•<*  rnn^id«-n'tl  a«*  another  of  the  feudal  hardships,  which  relicTfdtk^ 
lord  in  ehivalry  of  Iiis  sli.-nc  of  a  luirihen  eonmionly  ineident  to  all  lands,  and  thiw* 
unfairly  upon  the  sooago  laud<, — in  other  words,  ujion  tlie 
4»4 
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•*  liiVtinK'  :■  r  i  y»-t  in  case  of  a  H|K»fific  ondowment  of  Iokh  titf  *i*fium  c^ie- 

ninw  ha<l  >till  no  power  to  waive  it  attor  her  liiiHlmnil's  <leatli.     Ami 

nii<«i  to  lie  law  «liirintr  the  n»itjnH  of  Ilenrj'  III.  aii«l  Kiiwani  l.is)     In 

.V  time  it  wa-*  (h'ltied  to  he  law,  that  a  woman  can  l»e  en(lowe«l  vf  hor 

pM)<l!«  an<l  ehatteU:*^)  aiMl.  umhT  FMwani  iV.,  LittU'ton  layn  it  down 

'.  that  a  woman  may  h«'  endowiMl  r///  ttj^tium  eirdeaia:  with  more     r*|or 

ni  part  :, »/ •  and  ^hall  liave  her  eh*(*tion.  atler  her  hutihanil'M     ■- 

wcvpt   Mi«  h  dowfr  or  refuse  it,  ami   U'tako  hernidf  to  her  dowcr  ut 

law..f/'i     Which  Niate  ot' uncertainty  waM  prohahly  the  reason,  that 

itie  dowers,  it'l  th^ttHm  trritsur  ami  tx  aitfiirnsu  ptitrtA^  have  sinee  fallen 

ili^iiM-.*  ^ 

"•l.  iheretore.  to  eonsider  iho  method  (»f  endowment  or  aHHi^rnin;;  dower 

mmon   law,  whi<'h   is  now   the  onlv  usual  siKM'ies.     Hv  the  old  law, 

(»n  the  t'etMJal  exactions,  a  woman  eould  not  l>o  endowed  without  a  fine 

e  Itipj  ;  neither  could  she  marry  a«^ain  without  his  license;  lest  she 

itrart  ht'nieif,  and  so  convey  |«rt  of  the  feud,  to  the  lonfs  enemy./ r) 

ise  the  l(>rd>  to«ik  rare  t<»  l»e  Well  jmid  tor;  and,  as  it  seems,  would 

H  t'i»rte  the  dowai^T  to  a  sei-ond  marriage,  in  onler  to  ^ain  the  fine. 

np'^ly  tln'M'  op[»re?*sions,  it  was  pn)vidiHl,  first  hy  the  charter  of  Henry 

al^rrwards  hv  mtujua  ctirftt^.Z)  that  the  widow  shall  pay  n<»thin^  for 

ia«ri*.  nor  >liall  he  di^treincd  t<»  marrv  afn'sh,  if  she  clHN>ses  to  live 

\  hn^hand;  hut   shall  not.  however,  marr^'  against  the  consiMit  (»f  the 

further,  tliat  nothin;;  shall  l»e  taken  for  assij^nment  of  the  widow's 

t  that   ^lie  shall  remain  in  her  hushand'H  capital  mansion-house  for 

s  viWvT  his  (hath,  durin;;  which  time  her  dower  shall  lie  af^si^neil. 

ty  days  are  called  the  widow's  fpmrarttine,  a  term  ma<le  use  of  in  law 

the  nuiiiher  of  forty  days,  whether  applied  to  this  <K-<*asion,  or  any 

The  iiarti<'ular  lands,  to  he  held  in  dower,  must  l>e  assi^niMt,//)  )>y  ilie 

e  lac^haiid.  or  his  guardian  ;  not  only  for  the  sake  of  notoriety,  hut 

title  the  h»rd  of  the  tee  to  demand  his  ser\*ices  of  the  heir,  in  resyK'^'t 

tiij^   •»••   l:i»|ih'ii.      Fnr   the   heir   hy  this  entr}'  hecomes   tenant     r»iM> 

•  •  rli«-  I"id.  and  th«'  wid'>\v  is  imTiicdiate  tenant  to  tin*  heir,  hy     '- 

sul'itit'udatioii,  or  undiT-tcnancv,  eonii»leteil  hv  this  investiture  or 

it ;  \\lii«  h  teiiMie  may  still  Ik*  cn-ateil,  notwithstanding^  tlie  statute  of 

fv  X.  |m<  :tiiM'  th«'  heir  parts  not  with  the  fee-simple,  hut  only  with  an 

lite,      h  the  Inir  or  Iii«4  iruardian  ilo  n<»t  assi^^n  her  dower  within  the 

iianiiitiin-.  ♦•!-  i|.»  M^'^iirn  it  nnfairlv.  »«he  has  her  remedy  at  law,  atid  the 

:i]i]M.iiiti  t}  T«»  a•^-ilrn  it.  «'>    (>rit  the  heir  i  In'in^  tnnler  ai;e  \  or  liis  ^nrir- 

:ri   iii'-r.'  than   »«lie  nUi^lit   to  have,  it  inav  U*  atterwards  renn'died  hv 

I/iit,!.y'irt Nif />f  iti  dower.i//»     If  the  thine  of  which  she  is  endowed  he 

lierd'»\\»r  mii-t  he  ^rt  nut  hy  uicte**  and  houiids ;  htit  if  it  he  indivisihle. 

)h-  einl.iw.il  sperjaljy  :  as  ot'  the  thinl  presentatitm  to  a  chnndi,  the 

rli-h  Mta  iiiill,  the  third  j»art  of  the  protits  of  an  otli<*e,  the  thinl  sheaf 

md  till'  hke  I  t  • 

»ri  «'iiii  «-rt«  d  marriaLr*'**.  nnd  in  estates  of  considenihle  <'onsequen<-e, 
I  t|ii\\ii-  !,;i|.|M'n*»  Very  sildnm:  fur  the  ehiim  •►f  the  wile  to  her  dower 
ninioh  la\s  ditlu-iiiij  its«'||*  no  extensively,  it  hecame  a  ^i^'at  doir  to 
•».  and  war*  othrrui^-  iiiei»iivenient  to  tamilies.  Wherelore,  since  the 
ui  the  aiiejeiit   hiw  re-jM'etJMi;  dowcr  til  tKstittm  *vv/fVf/r,  which  hath 

"1        •   •'  IN  'i''   •■  ■. 'ii'-  •(*  i,n,->  t         '•    It  >i.'ii  fl'^  in  pjulknlitr.  th^  (iirtjriIiTi  whirh  7»r^  ri« 

.f  ...•!  •  ..  »  -.V  I*     I'  7.  Ill  I  r.Miiinc  ff'-ni  inrirJ'il  riiiintriMi  mv  ol.Hg*^  to  w«it  l«i  f» 

n*i'-  •     liriii-4.  1.  1"1,  h'm     ll'-t  L  •'.  <*  'ZV,      th<  f  .'f*-  iH-rtiiiiii-il  tn  UihI  ib  KDgUmL 

I*    ('..   |.itt  :t4.  .LV 
IV    e-    14  f    IM.I 

^    It  !.••  •',  K.  N.  R  11<4.    PlM-h.LS14.    }ita.WMtm.l    11  Bdw 

I.  c.  :. 
p  {•>  Co.  iJiL  m 


I. 


iw**r^  -i/  f-ffl  .Tt,  /■.'•■'.  •.■  r  'III,]  f.r  ,!.<.<*  j\.*u  fHjfrif  Imvt'  hmj?  j»inei»  fuHen  into  tot.U 
were  lately  uhnli-h.il  Lv  the  :i  &  4  W.  IV.  e.  Itio.  |  !;{.— STEir.%iiT. 
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occjisioiHMl  tlio  entire  disuse  of  that  ppecies  of  dower,  jointures  have  Wn  Ini?- 
(IucimI  in  tlicir  slciul,  as  a  bar  to  tlio  claim  at  cunnnon  law.     Which  leads  mtv- 

inquire,  lastly, 

4.  How  dower  may  l)e  barred  or  prevented.  A  widow  may  he  barriMl  nf  b: 
dower  not  only  l>y  elo|K'ment,  divorce,  hein*^  an  alien,  the  ti-eason  of  \wr  ha*- 
hand.-*  and  otlivr  disahilities  hoiore  mentioned,  hut  also  hy  iletuinin;;  thi*  tit!^ 
deeds  or  evi<U'nces  of  the  estate  from  the  heir,  until  she  restores  them:  /  anc 
hy  the  statute  of  Glouci'Sler,(7)  if  a  dowager  alienes  the  land  a-ssiirned  her  f«ir 
^Ij..^-,  dowi*r,  she  forteits  it  Ipso  ^fnrfo,  and  the  heir  may  recover  it  hy  action" 
-I  A  wonjan  also  may  he  harred  of  her  dower,  hy  levying  a  tine,  or  »nif«T- 
intr  a  rofovery  of  the  lands,  during  hi*r  coverture.(/t)=^  But  the  nMit*t  a«tul 
method  of  harring  dowers  i.s  hv  jointures,  as  I'egulatcd  by  the  statatc  '21  Um. 
VIJI.c.  10. 

A  jointure,  which,  fltrictly  speaking,  pignifies  a  joint  estate,  limited  to  K'?h 
hu^hand  and  wife,  hut  in  common  acceptation  extends  also  to  a  sole  e9tat^ 
limited  to  the  wife  only,  is  thus  defined  oy  Sir  Edward  Coke;(i)  "a  compet«l 
livelihood  of  freehold  for  the  wife,  of  lands  and  tenements ;  to  take  etfect,  ia 
j)rofit  or  possession,  presently  after  the  death  of  the  husband,  for  the  life  of  the 
wife  at  least."  This  descripticm  is  framed  from  the  purview  of  the  statute^ 
Henry  VIII.  e.  10,  before  mentioned;  ctnnmonly  called  the  statute  of  v$eK  (4 
whicil  we  shall  si)eak  fully  hereafter.  At  pivsent  1  have  only  to  observe,  thit 
before  the  making  of  that  statute,  the  greatest  part  of  the  land  of  England  vit 
conveyed  to  uses;  the  property  or  y)ossePsion  of  the  soil  being  vested  in  «e 
man,  and  the  me,  or  the  profits  thereof,  in  another;  whose  directions,  viik 
ivgard  to  the  (lisj)osition  thereof,  the  fonner  was  in  conscience  obliged  to  foUov, 
and  might  he  com]»elled  hy  a  court  of  equity  to  observe.  Now,  though  •hW' 
band  had  the  me  of  lands  in  absolute  fee-simple,  yet  the  wife  was  not  entitled  t» 
any  dower  therein;  he  not  l)eing  seised  thereof:  wherefore  it  l>ecaine  usual. <■ 
marriage,  to  settle  by  express  deed  some  special  estate  to  the  use  of  the  h» 
band  and  his  wife,  for  their  lives,  in  joint-tenancy,  or  jointure;  which  settk. 

(/)  Co.  Litt  X».  (>)  Pfff.  of  Keeaw.  fiA. 

[9)  rt  I>:ilw.  I.  c.  7.  (<)  1  Inst.  SO. 


*  By  the  rustoin  of  Kent,  tho  wife's  dowor  of  the  moietv  of  gavelkind  land*    _ 
case  forfeitalilc  lor  tho  felony  of  tli*^  husbanri  hut  wlu^i-e  the  heir  ehould  lo»e  hi«  ii 
Hno(>.     Nov's  Mnx.  2S.     lUit  thiri  custoin  doen  not  extend  to  treason.    Wright's 
1  hS.      Rob.'  <  Javrlk.  t2;jO.--CHlTTV. 

"  **Th<'  iiiisoliirf  before  the  making;  of  the  statute  (Gloucester,  c.  7)  wa«  not  whcici 
gift  or  feoifineiit  was  luado  in  fee  or  for  term  of  life  (of  a  stranger)  by  tenant  in 
for  in  that  case  Iio  in  the  reversion  might  enter  for  the  forfeiture,  and  avoid  the 
But  the  misi.liief  was.  that  wlien  the  feotliH>,  or  any  other,  ditni  mncHi,  whereby  tJbe 
of  him  in  tlie  reversion  was  taken  away,  he  in  the  reversion  could  have  no  writ  ' 
ad  connnuth'm  hyrm  until  after  the  deeeiihe  of  tenant  in  dower,  and  then  U)« 
contained  in  lier  dee<l  barred  liini  in  the  reversion  if  he  were  her  heir,  aa  oommcolrlt 
wa8  ;  and  for  the  remedy  of  this  misehief  this  statute  gave  the  writ  of  enttj  m  mm^ 
vijto  in  the  lifetime  of  tenant  in  dower."  2  Inst.  /lO*.*.  But  the  statute  waa  not  iatcaM 
to  restrain  tenant  in  dower  from  alienating  for  firr  own  V'/e;  for  such  an  estate  wroagklW 
wrong.     lbi<l. — Ciiittv. 

"In  .some  States  <lower  is  barred  hy  a  sale  or  exeeution  for  the  debtji  of  the  hiatal 
Davidson  r*.  Frew.  .">  Dei).  '.\.  (iardiner  vs.  Mile8.  ;">  Gill.  l»4.  Reed  r#.  Korriaon.  12S^ft& 
18.  London  vs.  London,  1  Humph.  1.  A  sale  of  land  under  a  testamentmrr  poMrftr 
the  ]»aymi'nt  of  <le)»ts  ilisehargi's  the  laml  from  the  <lower  of  the  tc«tator*f  wklM- 
Mitehell  tv.  Mitchi'll,  S  ]Wr.  rj().  An  as>ignment  in  insolvency  by  a  debtor  imdffi 
compulsory  ]iroi'i*ss.  anil  a  eonveyanee  hy  his  trustee,  do  not  divest  hia  wife*f  li^t«f 
dower.  (Kl'i'rle  /-.v.  FisliiT.  1  Harris.  ',VlCy\\  nor  hy  a  voluntary  assignment  in  tni*tlByi9 
debts.  iin<l  till'  sul^eijuent  sale  and  conveyance  by  his  assignees,  llelfrich  r«. OImUVWi 
3  Harris,  ll.'i. 

Wlieri'  a  ilevi>e  or  beipn'st  to  the  wiilow  in  lieu  of  dower  is  accrepted  hy  ber.  iliii 
good  bar  to  an  netion  of  dower:  ;ind  that  a  devise  was  intendtMl  to  be  in  Ilea  of 
may  be  h'/rrnd  from  tlie  provisions  of  the  will,  as  where  it  is  inconsistent  with  tlia 
of  tlower;  but  the  ineonsistenev  must  be  plain.  Jaekson  r*.  rhurchill.  7  Cow.  3S7. 
r...  l»ray.  I)  Kairf.  loS.  Wo»,b  vs.  Evans,  1  Binn.  r^r^ry,  Kennedy  wi.  Milla,  13  W«d.»l 
Caulfman  r.<.  CuulVman,  17  S.  &  It.  10.  Whit  vs.  Whit,  1  llorris, 
4U6 
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olil  be  m  prorinion  for  tlio  wife  in  case  she  funrived  her  hnelMiiid.  At 
le  »tatate  of  une^  ordained,  that  such  as  had  the  iMe  of  lands  should,  to 
ta  and  parposes,  be  reputed  and  taken  to  be  absolutely  seised  and  pos- 
the  soil  itself.  In  oonHequence  of  which  legal  seisin,*  all  wives  would 
•ome  dowable  of  such  lands  as  were  held  to- the  use  of  their  husbands, 
entitled  at  the  same  time  to  any  special  lands  that  might  be  settled  in 
;  had  not  the  same  statute  provided,  that  *upon  makmg  sudr  rMoo 
»  in  jointure  to  the  wife  before  marriage,  she  shall  be  forever  *- 
1  firom  the  dower.(^)  But  then  these  four  requisites  must  be  pnno- 
•erved :  1 .  The  jointure  must  take  effect  immediately  on  Vtke  death  of  th^ 
2.  It  must  be  for  her  own  life  at  least,  and  not  our  auier  vie,  or  for 
I  of  yearn,  or  other  smaller  estate.*  8.  It  must  be  made  to  herself, 
>ther  in  trust  for  her.  4.  It  must  be  made,  and  so  in  the  deed  par- 
expressed  to  be*  in  satisfaction  of  her  whole  dower,  and  not  of  any 

MtsblinhfKl  doctrine  now  thst  a  wife  is  not  dowable  of  a  S'lul-eslate,  (Ood* 
in«mor«,  *2  Atk.  526 ;)  for  dower  in  entirely  a  le^  demand.  Attomey-Oenersl 
X  Ump.  Talb.  139.  Yet  a  man  may  be  tenant  by  the  curtesy  of  his  deceased 
(t-wtau*.  ( Watti  v4.  Ball,  I  P.  Wins.  108.)  m  teemingly  partial  diverutir,  for  whioh 
H.  C.  Haiti  he  could  see  no  reason,  but  which,  as  he  found  it  settled,  he  did 
limnelf  at  liberty  to  correct.  Cb;iplin  v$,  Chaplin.  3  P.  Wms.  2S4.  Upon  the 
that  a  widow  in  not  dowable  out  of  lands  of  which  her  husband  had  not,  during 
ure.  ^A/ti/  seisin,  it  is  held  that  if  his  estate  was  sul^ject  to  a  mortcsffe  m  /sr  at 
if  his  injirriago,  and  remained  so  during  the  whole  oontinuaaoe  or  Uie  eovert- 
ridow  cannot  claim  dower ;  for  a  risht  of  redemption  is  merely  an  ejmiabU 
wme  r«.  Scarfe,  2  Jac.  ft  Walk.  20(».  Dixon  «f.  SaTille,  1  Br.  320;)  and  though  in 
the  widow  of  the  mortgagee  would,  at  law,  be  entitled  to  dower  out  of  the  e^ate, 
Preston,  Cro.  Car.  191,)  the  court  of  chancery  would  not  allow  her  to  take  ad- 
f  that  legal  right,  because  it  in  a  general  rule  that  a  trust  estate  is  eon- 
I  equity,  as  belonging  to  the  crjfiri  one  inui,  not  to  the  trustee.  Finch  m,  Eu4 
pliiea.  i  P.  Wins.  278.  Hinton  vs,  llinton,  2  Vos.  Sen.  634.  Noel  m.  Jeron,  2 
We  have  jii«t  seen,  however,  that  thb  general  rule  is  deviated  from  when 
on  would  he  to  let  in  claims  of  dower,  though  it  is  enforced  whenever  it  goes 
»  such  rluitns.  See  post,  chapter  10,  p.  158.  It  is  also  settled  that  title  to  dower 
nly  when  the  husband  has,  at  some  time  during  the  marriage,  been  seised  in 
of  the  entire  inheritance,  not  ex|>ectant  upon  the  determination  ot^frtekokL 
inred  out  of  it  and  interposed  before  the  husband's  remainder.  Bates  m.  Bates, 
ym.  :{27. 

lie«e  [irinciples  there  are  a  variety  of  modes  by  which  conveyances  can,  by 
re  a  mnn'**  marri.ige.  prevent  title  to  dower  firom  attaching  upon  his  estate. 
approve<l  mo^le  is  to  limit  tlip  estate  to  such  uses  as  the  husband  shall  appoint, 
es  him  fiower  over  tho  whole  fee ;  so  that  he  may  pass  it  to  a  purchaser  with- 
ne.  or  the  roncum'ncH^  of  any  one  else;  and  the  purchaser,  on  the  execution  of 
.  will  Im>  in  from  the  original  conveyance,  and  consequently  paramount  to  the 
the  wife.  But.  in  order  to  givu  the  hushand  the  immediate  legal  richt  to  the 
I  and  fn-ehold  and  to  the  rents  and  profits,  the  next  limitation  is,  in  default  of, 
cecution  of.  the  [>ower  of  appointment,  to  the  husband  for  life,  with  remainder 
>e,  hi*«  «-xocutoni  an<l  administrators  during  the  life  of  the  husband ;  which  will 
tnitatinri  0%'4'r.  in  tail  or  in  fee,  in  remainder.  By  the  limitation  to  the  husband 
e  lejTHl  e«tat«'  will  he  ve:4ted  in  htm  ;  so  that  if  he  die  without  makini;  any  a^»- 
t,  the  inh<*ritunoe  will  vest  in  his  heirs,  or  those  to  whom  he  may  devise  his 
nnalTecte*!  hy  title  of  dower,  and  without  any  continuing  estate  in  the  trustee. 

ugh  the  estate  mu«t  he  in  point  of  miantity  for  her  life,  yet  it  may  be  such  as 
rtermine*!  sooner  hy  her  own  act.  Thus,  an  estate  ihtrimU  riHuUat^  is  a  good 
l>ecau«e.  unless  sooner  determined  by  herself,  it  continues  to  her  for  life.  Mary 
ra«e.  4  Rep.  3. — f'niTTV. 

hri«tian.  in  his  annotation  upon  this  passage  of  the  text,  says,  "Or  it  may  htk 
»  be.  4  Kep.  3.  An  assurance  was  made  to  a  woman,  to  the  intent  it  should  be 
inture.  hut  it  was  not  so  expressed  in  the  deed;  and  the  opinion  of  the  court 
it  might  he  averred  that  it  was  for  a  Jointure,  and  that  such  averment  waa 
e.    <>wen.  33." 

nthorities  are  correctly  cited,  but  they  are  both  antecedent  to  the  statute  of 
lieb  expressly  enactji  that  no  esUtes  or  interests  of  flreehoid  shall  be  narmk- 
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particular  part  of  it.  Tf  the  jointure  be  made  to  her  after  marriage,  hlic  la*  iier 
elect  ion  uIUm-  lior  husliund's  death,  us  in  dower  ad  ostium  errUMu;  nu^i  u^j 
either  accept  it,  or  refuse  it  ami  hetakc  heiveli'  to  her  dower  at  e<»uiiii'»ii  \uTi-\ 
for  she  was  not  capable  of  consentin*^  to  it  during  coverture.  And  it,  l-v  ai.v 
fraud  or  accident,  a  jointure  made  before  marriage  proves  to  be  on  a  ba«i  ;i;.i:, 
and  the  jointress  is  evicted,  or  turned  out  of  posrsession,  hhe  hhall  then  ily  iht 
provisions  of  the  same  statute)  have  her  dower  ^ro  tattto  at  the  common  taw  »'■ 
There  are  sonic  advantages  attending  tenants  in  dower  tliat  do  nut  exttud 
to  jointresses ;  and  so  vice  rtr^r/,  jointresses  arc  in  some  respects  more  privilrcrf 
than  tenants  in  dower.  Tenant  in  dower  by  the  old  common  law  is  hubJKri  to 
no  tolls  or  taxes;  and  hei's  is  almost  the  only  estate  on  which,  when  derirc4 
from  the  king's  debtor,  the  king  cannot  distrein  for  his  debt;  if  comncted 
^^oQ"|  during  the  coverture. (7/t)  But,  on  the  other  *hand,  a  widow  mav  t-DUr 
-I  at  once,  without  any  fonnal  ]>roeess,  on  her  jointure  land ;  as  ^lle  «!« 
might  have  done  on  dower  (///  ostium  ecclcaia*,  which  a  jointure  in  many  pi'iLti 
resembles  J  and  the  resemblance  was  still  greater  while  that  species  nl"  dipver 
continued  in  it^  primitive  state:  whereas  no  small  trouble,  and  a  verv  ttdiau 
method  of  proceeding,  is  necessary  to  eoniiwl  a  legal  assignment  of  dower.ri) 
And,  what  is  more,  though  dower  be  forfeited  by  the  treason  of  the  ha^bftfidi 
yet  lands  settled  in  jointure  remain  unimpeaehed  to  the  widow.(/>)  Whei* 
lore  Sir  Ed  wait!  Coke  very  justly  gives  it  the  preference,  as  being  more  ssnn 
and  safe  to  the  widow,  than  even  dower  ad  aatium  ccclesice,  the  most  eligilui 
species  of  any." 


(•)  Tliosp  wttlciiifntn,  prrritnw  to  mnrrifWT''.  «<««ni  to  hars  /ntrtwqmf  fnmntHr.    Fl*r  anrmi  rito  twftfratV.  ai  i^ 

\¥^n  ill  Ml*'  :i lining  the  nficirnt  <fcnniiii:4  niitl  tln-ir  kimlnil  purs  utrituquf  eum  fruti^mB  tuperi'rum  Umg^mwrn  ^ 

iiiition  tli*«  liiiuli*.     (»f  tiic  furnuT  Tiiritiu  pivtii  uh  thin  remit.'"  The  diiu|»hin*ii  commenliilyir  oo  Cmbt  Mpfa*« Ai* 

HiTiiunt : — " Ihit-Hi    n'ni    uxttr  vatritti^  $*^i    uj-'-ri  marituii  thla <innUi>li  ciutuni  w«a  iIm  ymund of  ilw  bcw  n^ 

ajl'iii:  int*r*unt  jMirrntrA  •/  pmiiiuqut\  it  mtittrni  prtJutnf^'*  mmW  1>t  Jntttinlan  (Nuv.  V7)  with  rvjCMnJ  tn  tbr  ff* 

Oif  Mnr.  tr  riH.  c.  IS ; i  anil  Caiur  (cf'-  Mlo  (Af//M^^  /.  f^,  c.  1M)  fur  wifk'iWH  uiniuiK  the  Romnmi;  l<Qt  rarrlj  Utm  m  < 

hart  icivi'D  us  thi-  trriiiM  nf  n  iii»rriiig«'  K<ttU'Ui«>nt  unions  tlie  reawm  to  nippiMe  tlwt  it  gpiTe  tbm  hatl  &jr  > 

Ofiuli',  M  nictlti  r.ilciilateil  iiH  any  niiHl*>rn  Jointiin* : — "r/ri",  Jointun**. 

iiwinta*  jtrcHuia*  ab   uxtiriliu*   tlnlig   nomim  lUTfpfrunt^  («jCo.  IJtt.  31,a.    F.  N.  B.150. 

iontfiA  rx  suix  /f>NiV,  a^ftmalitme  /ortn,  nim  diAihu*  nmti'  (** i  Co.  Litt.  36. 

munieant.    Hnjus  omhu  jfcunix  ottjunctim  r»fio  htiMun  (*)  ntUl.  37. 


d<Tod  unb^ss  by  dood  or  note  I'rt  icrifimf:  but  if  it  wore  allowed  to  Ik*  proTMl  by  ord 
mony  that  a  ]n'ovision  for  wito  was  intended  as  a  jointure,  the  effect  would  lie  xoaUflvi 
Furrender  of  her  frtM'Iiold  title  to  dowcT  to  1>o  proved  by  parol  testimony  :  and  tbeivhiM 
beon  sevtM-al  d(><'isit>ns,  since  the  statute,  that  such  averment  in  not  udniiDAible.  Cliarkiii 
Andrews,  *J  Motl.  l;")il.   Tinney  ix  Tinn<'y,  ij  Atk.  8.     But  it  eertainly  is  not  nec««MiT  (ii 
equity  at  l«'a^t)  tliat  the  provision  for  the  wife  shouM  be  ^stated,  in  expresi  wordniokt 
in  li«Mi  of  dower,  if  it  am  be  rUarftf  eollocted  from  the  contents  of  the  instnimml  Ital 
jiur'h  was  the  intention.   Viz.'ird  vtt.  Lonsdale,  cittnl  in  3  Atk.  8  and  in  1  Yes.  Sea.  ^.  1 
eourt  of  equity  will  bo  cautious,  however,  n»  to  inferring  an  intention  thAl  •  wii* 
should  bo  barred  of  <lower  by  another  ]»rr)vision  when  that  intention  is  not  diitnrttf 
manifestod.    I»rd  Dorchester  r.<.  Lord  Ktlin^ ham.  Coop.  3123. — Cuittt. 

"  As  to  tlie  first  requisite,  1  liavo  ventured  to  msert  two  or  three  wofdi  (lb 
jointure  nuist  (be  limited  to)  take  elfeet,  <&e.)  in  the  text,  because  lord  Coke.  fnB 
whom  the  |)assa;:o  is  taken.  (<'o.  Litt.  30,)  i.**  exprei<s  that  it  is  not  enough  thilii 
fact  and  bv  accident  the  j<^inture  takes  effect  immediatelv  on  the  death  <rf  tki 
husband,  ns  if  an  intt>r]M)scd  remain<lcrniun  for  life  sliouhl  die  before  the  hutMn 
but  that  the  limitation  of  the  deed  nnist  be  to  the  wife  iminediatelv  after  the  k» 
band's  death,  wbere  the  estate  is  not  joint.  As  to  the  third,  though  the  pofltM* 
true  at  law.  yet  it  is  now  settled  that  a  trust-estate,  bein/r  equally  certain  and  lMSM6arf 
as  a  le^al  estate,  is  n  pood  etiuitablo  jointure  to  bar  dower.  IlargniTe's  note.S9&>  ^ 
Litt.  'M\.  As  to  the  fourtli,  lord  Coke  says  it  must  either  he  expressed  or  «wrr«rfliki^ 
so;  and  in  4  Hep.  3  it  is  laid  down  that  it  need  not  be  expressed,  but  may  besTciiWli 
be,  kc. :  that  is.  the  deed  bein;;  ])leaded.  and  being  silent  as  to  its  olyect,  or  statincoatitf 
inconsistent  witli  this,  this  may  be  stated  and  avem^d  supplementally  tohareba^i* 
object  or  part  of  the  object. — (.'oi.kridcf.. 

'■'  Besides  the  method  of  jointures,  the  ingenuity  of  modem  times  devised  othff ' 
of  ])reventing  tlie  wife  from  accpiiring  a  title  to  dower.     One  of  these  has 
tensivelv  emploved.  and  is  still  a]iplicable  to  the  ca^^e  of  widows  who  were  mairifdtf* 
before  the  1st  rlay  of  .bmuary.  1KI4.  (the  date  fi.xed  by  the  statute  3  &  4  W.  IV.fcW 
Under  the  old  law,  if  an  estate  were  eonveye<l  simply  to  a  man  in  fee  simple  flfiii^ 
tail,  tlie  title  of  his  widow  to  dower,  in  the  absence  of  any  bar  hf     VflT   '  ~~'    ' 
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CHAPTER  IX. 

OF  F>iTATES  LESS  THAN  FREEHOLD. 

atcs  that  an*  Ichh  than  fret^hold,  tlicro  are  thrco  sortu:  1.  Entatcs  for 

Kst.HtoM  at  will :  li.  KstutoH  hy  Huffomnce. 
:*Hta(v  tor  ynir,'*  is  u  con  tract  tor  the  fx)H80H8ion  of  lan<lH  or  tcnemcnta 

lit'trriiiinato  |H*rioii;  and  it  taki>fl  place  whore  a  man  lottc^th  them  to 
Tor  the  term  of  u  certain  nunilwr  of  yean*,  a^nve<l  upon  l)otwcen  the 
i  the  lessee.uM  and  the  losHoe  enters  thereon.(A)'  If  the  least*  be  but 
,  year  or  a  f|uarter.  or  any  Ickk  time,  this  leHsee  is  reHpeoted  um  a  tenant 
.  and  is  Myled  ho  in  Home  le^il  pro<*cedin|rH;  a  year  Win^  the  hhorteBt 
i<'h  the  law  in  this  ease  takcH  notice  of.((*)  And  thin  may,  not  im- 
,  lead  u^  into  a  hh<»rt  dij^ri^HMon  conceniing  the  diviBion  and  calculation 
>v  the  Kniriish  law.' 

tirrr  nmirk,  •rm-f   fiT  «il,  tliil  t\v  trrmt-  Is  tail:  th«>  r|iiii«p  1«  h**  who  nor^lTrth  It.    Up  that  KnalMh 

-^•r  '  «n>|  -   ■■    -^-"  •>>>t.(in,  iii  l.iw,  ih>><ifit>  mn  m  IntM*  i«  tkniiiniiiifMl  llii*  U-Mftir;  umI  he  tw  whum  It  It 

p-r  *  fkuf.ir,  iiiKiiifli-(ti>>ii;  tit"  l<irnii-r  u>uilly  Kr.iut*^.  thi*  livaw.  LitL  |  Ai. 

ikv-r  lif  4fiv  .tit,  thf  littiT  Imiu  t<i  »li<iiu  II  i«  (*■  l\*\'\.  •'»*>. 

•Air  m  h*-  tli  tt  iii  -k-  ih  n  l>i-:tiiifiit ;  ih-  f -offi-^  {*f  llii<i.  %,'. 
iC  i»  m  >iJr.    Tlir  il-iiKir  i«  <iih  tli.ti  i:iv«<ili  1  imb 


■ttjM'lHHl.  iin<l  h«'  r«mld  not  a^ain  sell  tho  estate  di*(rhar^ed  of  thin  rlaim  with- 
r>neiirr*'n<'4>  of  the  wife  in  a  tine  or  re<*(iver\'.  or.  hinet*  the  Ktatiite  ulH>li«thing 
i«*9i  of  ie<*>iiraii(*«*,  in  a  statntorv  deini  of  di«<|io«iition  nr  releit^t*.  To  avoid  thiii 
'•n****.  it  )M>eaiiie  ii«iial.  in  the  ef>nveyane<>  nf  «*state.t,  tc»  limit  tlie  lands  to  the 

for  liH  n.itur4d  lite,  with  reniain<l)>r  to  »  trustee  in  trust  for  him  <lunng  hin 
4*  of  lii>4  lite-«»^tate  lM*<*oinin^  forfeit^vl  or  deterininiMl  hy  anv  means  during  hia 
rith  ri'fuainiler  to  the  ]»urehii>er  in  fet*.  It  followeil.  fn>m  the  <*onstruction  put 
>e  limitation*  l>y  the  rourts  of  law.  that  the  Innhand  during  his  lifetime  never 
::iti'(»t  in)it>rit:in<'*'  in  |M»-^oM4ir)n  in  th<*  laiid'^.  and  eon>e(|uently  the  wife's  title 
rii'\»T  :itt.n'li«'l.  Through  the  meilium  itf  thi>  ^tatut**  of  u*«i*s.  h**nnift«*r  to  Ito 
.  th<'  |>uri'h:i-iT  was  uNo  i-!nth<*d  with  a  |Htwer  of  ]i|t|Hiintm**nt.  hy  which  ho 
in'»«  4h<.|Mi<.i>  iif  th«'  fe«'.sini|ih»  in  any  m  ohht  ho  |t!e:i.'«e«l.  ami  whieh  etfet^tuully 
;!if  wit<-'*>  t'l.iirn.  This  )»I.tn.  knt»wn  anii»n^  eonvey:«neers  as  the  limitation  to 
r  '!•»». T.  i-i  "till  n«-i'«l  wIhmii'Vit  it  is  n«'ei".«.;ny  ti»«'onv«'y  Iun<U  to  a  nmrri^^l  man 
rriii;!''  t'««k  \Aa*'o  on  or  in-lnn*  the  Ut  of  .lanuary.  I*»^i4. 

h  r»";j.ipl  t«»  iiiirelia*er*  marrifil  ninei'  tliat  day.  this  <levi«*e,  although  fuimo> 
'|t>\«-'l  tor  till-  |iur)<i>-e  of  oliviating  futufi*  <{Ui>->tions  as  tt»  the  dat«'  <»f  the  mur- 
•  »  li-n::»T  nii'«*--arv,  Kor  now  a  liushand.  whether  he  hreonie  entitle<l  to  an 
:»<'?ii.il  r.invv.tni  «•  or  hv  inlMTitant-e  or  il»*vi«»e,  mav  alK«»lutelv  disiM>s«»  of  jt 
11-  litftjiof  or  l»y  Iii-  w:)!.  or  mnv  eliarj:**  or  eneumU'r  it  as  he  pleases,  to  the 
of  |i>  wif«'s  titlt'  t«»  <loWi'r.  H»'  may.  either  at  the  tim»«  i^f  taking  a  I'onvey- 
m-«lf  «»t  the  f-t.iii*.  iir  at  anv  time  thereafter,  and  either  liv  de<Hi  or  hv  his  will. 
.It  li'n  wif"  -hill  not  h.»  flit  it  led  to  <l»iwer  out  of  his  estat«*s ;  or  he  may  dt^dare 
ti.iil  hi'  *riiitl«Ml  to  it  Milt  of  -onje  |»ortion  «»nly  of  tlie  pmjH»rty.  The  wiihiw'a 
iwt-r  ni:i\  al-ii.  hy  tlw  hu-hamrs  will.  In*  tnailt>  siihjis*t  tf»anv  <*«>ndition.  n^lrio 
rt».'fi.in  whi'  h  h»*  eho«>-«--  t«»  iiii|M>«.i«;  an^l  h«*r  right  will  Ih»  tl«*feat4il  hy  a  dwi^o 
lan<I-,  "T  iif  am  "'tati'or  int«'r»"«t  therein,  out  of  wliieh  she  would  otherwis«>  ha* 
in|.**-  a  <-«'n!rary  in!»'ntiini  ^Iiall  he  ihi'Iare^l  hy  the  will. — Kerr. 
r-«*  «-nr  aiith  'f  >^ill  h«'  iin<ler-too«l  to  put  this  ea-e  of  letting  only  as  a  |»ar- 
»t.iii«  •'  "f  i.||.-  iiii«<i>>  in  whieh  an  f»»tate  for  yfars  m.iy  1h»  ereat«Hl.  .<«'»•  ^.le,  p. 
p..  -ir.'  ..I.v;«»u-ly  vari«'ii-  way-*  in  which  •*ue)i  an  ••stat**  may  aris**.  Thu*.  wh«-i'i« 
i»'vi-«-»  lan'U  To  hi-  ♦  .\«-«iitor'*  for  ]>aymcnt  <»f  his  dehts.  i»r  until  his  dcht*  aro 
<»x«"  iiTor*  tak»*  an  t-^tat**.  not  of  friM>hoId.  hut  f«ir  so  manv  years  as  are  n«'e«~*. 
i— •  lie*  -:jn»  r»*.jiiir"d.  r.irtfr  f.«.  Rirnardiston.  1  1*.  Wnis.  .'><»'.*.  Hitehi*ns  m. 
•J  V.rn.  -t'M.  S.  C  J  Kre.-m.  1»4*2.  T>oe  r*.  Simp-on.  5  Ki«t.  171.  Um*  ... 
I  Ham.  A  <'r.-is. .".!«.  Thou^rh.  in  sm*h  m***,  if  a  gro*"»  sum  outrht  t«*  Ik»  paid  at 
ie.  niid  t)ic  annual  PMits  and  {>rofit*>  will  iir>t  enahle  them  to  make  tht»  pavmenl 
It  tiuH'.  the  ci>int  of  rhaneory  will  dir»'<*t  a  sale  or  mortgaire  of  the  e-t.itt*.  ;m 
ir.'s  may  rtMi'lfr  one  mnr-e  or  the  i^tln'r  mo-t   proper.     IVarry  »•».  A<*kham.  2 

Shi"ld«tn  f».  l>«»rnier.  *2  Vorn.  .'Ml.     <freen  '■«.  l^'lehier.  1  Atk.  .VKi.     Allan  r*. 
\  1  V.^.  A  l^a.  ::».     Itu»tle  iji.  Blundell.  1  Meriv.  23.^—1 'iiiTTr. 
mating  the  language  whieh  is  nccc«iiary  to  ix>n»titute  a  U*tLM\  the  form  of  words 
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Tl)c  space  of  a  yrnr^  U  a  doterniinato  and  woll-known  porio*!,  consi.^iin^  cua- 


usimI  is  of  no  cnnsiMUKMir*'.    It  is  not  iiocossury  that  tho  torm  //-.wr  rIiouM  U-  u*«?«i.   Wiui- 
over  is  <M|iiivah*nt  will  l»o  <'i|iiiilly  avuilahlo.     If  th<»  woi-iis  assmiio  tin-  lorin  of  a  lii-^n**, 
covi'iiaiit,  or  a^ivt'iin'iit,  ami  tin?  otlior  r**quisitos  of  a  l«»:iso  are  i»r»»soiit.  lhi*y  will  !••  !4if' 
liciriit.     Mooiv  ivf.  MilliT.  ^  lUrr,  2>o.     Watson  »-jr.  O'Kfrn.  *i  Watts,  JiOS.     i^'fmuna 
Starr.  2  Barr,  :V.>4.     (in'Moii^jirs  Ai»i)«*al.  0  Barr,  IS.     Manliior  rt.  Reclin;;.  IJ  Fairf.  47*.  Il 
is  n»*f«*ssary  that  thr  ooiitrac-t  slionhl  hav«  n»l'ori*n(*«  to,  and  incluflo.  the  i>**»^jc* 
of  tho  promises  hy  tlio  tenant.      An  apreenicnt  by  llie  owner  of  lan<i!«  or  farCi».  ii 
I>oss«^ssion.  with  a  jxTsnn  to  cultivate  and  kow  the  land,  or  some  ]>ortion  ih**rt^f.  wiik 
eorn  or  prain  r)t'  soni«»  sort,  on  condition  of  tlio  latter  huvin;;  a  certain  fiortii*!!  nf  *it 
grain  ;:rnwn  tliere<in.  do«'s  not  make  such  jierson  u  tenant.     GroVior  rj».  Kl(*<-knvr. -IWr, 
2S'.).     i  'a>w*-ll  rs.  Distrirli,  l."»  Wend.  V>1\K    IIavw<M)il  vs.  Miller.  :\  Hill.  'A».    An  .ijrf^ShVl 
for  a  lea***'  will  he  construed  to  he  a  j)n»sent  demise,  if  no  future  formal  lex««*  )^  cr.ntr» 
plated,  and  especially  if  iK>ssession  be  taken  under  it.    Jenkins  r.T.  Eldridge.  3  Story,  o^ 

SHARSHtM)D. 

•  As  tu  time,  and  tlie  mode  of  eomputinp  it  in  general,  pee  Com.  Dig.  tit.  Ann.  an<liiL 
Temps:  Vin.  Ahr.  tit.  Time;  Bac.  Ahr.  Leases,  E.  2  and  3;  Burn,  Ecc.  L.  KidcuOir: 
Jacol).  Die.  tit.  Day,  tit.  Montli,  and  tit.  Year. 

Before  1752,  tlie  year  coiiimenc^ed  on  tlio  2/)th  March,  and  the  Julian  caUn«br  wh 
u.4od,  an<l  mueli  inaeeuraey  aii<I  ineonvenionee  resulted,  whieli  oreasione*!  the  intr^li^ 
tion  of  the  ncir  atiflr  hv  tlie  '24  (leo.  II.  c.  2.'i.  which  enacts  that  the  l»t  *Tanuar%'  »lul!bi 

■  •  ■ 

reckoned  to  ho  the  tirst  <lav  of  the  vear,  and  throws  out  eleven  davs  in  that  vear  tF« 
2d  Si'|»iemher  to  the  14th.  and  in  other  respects  regulates  the  future  iH^mputati'B (f 
time,  with  a  saving  of  an<'ient  customs,  i&e.  S'e  the  statute  set  forth  in  Bum,  Lr.  L 
tit.  Kalendar.  It  has  heen  held  that,  in  a  lease  or  other  instrument  under  M<al.  if  ti* 
feast  of  Michaelmas,  i^c.  he  mentionetl,  it  must  he  taken  to  moan  New  MichaelniaMB^ 
parol  evidence  to  the  contrary  is  not  admissible,  (11  Kust,  ol2;j  but  u]ion  a  |iaivl  igfc^ 
nient  it  is  othenvise.     4  B.  k  A.  ^>^t<. 

The  i/r«ir  consists  of  thnre  ])un<Ired  and  sixtv-fivedav»;  there  are^ix  hourv.  witkinain 
minutes,  over  in  each  venr,  which  everv  fourth  vear  make  another  dav,  vii..  thrn  tn^ 
dred  and  sixty-six.  and,  being  the  20th  Februar\'.  constitute  the  bi.*iAextile  or  leapfttf- 
Co.  Litt.  l.'J.").  '2  Roll.  r>21.  1.  ;i">.     Com.  Dig.  Ann.  A.    24  (5eo.  II.  r.  2:i,  s.  2L    llW* 
statute  speaks  of  a  year,  it  shall  he  com]iut(>d  by  the  whole  twelve  months,  aetxndiaf  Ii 
the  calendar,  and  not  by  a  lunar  month,  iCro.  Jae.  lOti:)  but  if  a  s*tututo  direct  ifn^ 
cution  to  be  witliin  twelve  months,  it  is  too  late  to  nr<xreed  after  the  expiration  of  t«fht 
lunar  months.     Carth.  4m7.     A  twelvemonth,  in  the  singular  numlnT.  include*  lU lit 
year:  but  twelve  months  shall  bo  computed  according  to  twenty-i*ight  days  for  itcit 
montli.     0  Co.  i;2. 

I  Jill/  a  t/mr  consists  of  one  liundred  and  eighty-two  day*:  for  there  nhall  \*e  noirp^ 
to  a  part  <ir  a  fractir>n  of  a  day.  Co.  Litt.  lof).  b.  Cm.  Jac.  liVi.  The  time  to  ooUrtr 
witliin  six  months  shall  be  re<'koiied  half  a  year,  or  one  hundred  and  eighty-two  liin 
Hn<l  not  lunar  months.     Cro.  Jac.  HWi.     C  Co.  (M, 

Sf»  a  f/ufirfrr  nt'  a  ty-ir  consists  but  of  ninety-onc  <lays:  for  the  law  does  not  rrpni  tfc* 
six  hours  afierwar<ls.   Co.  Litt.  l.M,  b.   2  Roll.  .V21.  1.  44).   Com.  Dig.  Ann.  A. 

But  both  half-vt'ars  and  (juarters  are  usually  dividf^l  according  to  certain  fwtt* 
holiilays,  rather  than  a  ]ireci>(>  d!vi*>ion  of  days,  as  Lady-<luy.  Mid:jiummer-daj.  Xichirf- 
in:ts-4lay.  or  Chri^itmas.  or  <  Md  Lady-day.  fOth  April,)  or  Old  MichaelnuuMlay.  (thf  Ilik 
October.)  In  these  ea-^es.  such  flivision  of  the  year  by  tho  |>iu*ties  i«  n^garded  bythel* 
and  therefore,  thou.'ih  half  a  year*s  notieo  to  (iiiit  is  necessary  to  determine  a  t««iT 
from  year  to  year.  y<'t  a  notice  served  on  tho  i^th  September  to  quit  on  2Jth  MiiA 
boinir  half  a  year's  notii-e  ai'cording  to  tho  al)ove  division,  ia  givxl,  though  there bel* 
than  ont>  hnndn^d  an<I  ei;:btv-!wo — viz..  one  hundred  and  seventy-eight-— dart.  I  E^ 
R.  5  and  l'.»S.   W  Esp.  .'i.*..   S.lw.  N.  V.  Kjectniont,  V.  Adams.  123. 

As  to  tlu'  construction  of  the  term  "a  year,*'  it  was  held  that  the  43  Geo.  IIl.f.H 
which  prohibits  under  a  penalty  a  spiritual  person  from  absenting  himself  from  hiibfl^ 
fico  for  more  than  a  (ortain  time  in  any  one  year,  moans  a  year  from  the  timflvha 
the  action  is  brought  for  the  ] tibial ty.    2  M.  A  S.  r»:i4. 

A  7nnnOi  is  .v..Ajr,  or  comiiuted  a< 'cording  to  tho  calendar,  which  contains  thirtrortli^ 
one  days:  or  lunar,  wliicli  ennsi^ts  of  twonty-oight  days.  Co.  Litt.  135,  b.  la  t«ap^ 
matters,  it  is  usually  con-itniiMl  to  niean  lunar:  in  oc<*lesia8tical.  solar  or  calendar.  Ij^ 
R.  4'>0.  1  M.  il'  S.  1 1 1.  1  nin;:h.  lve]>.  '107.  In  general,  when  a  AtatnU  speaks  of  aS^ 
without  adding  "caleu'lar."  or  other  word*  slnnving  a  contrary  intention,  ilikd^ 
intended  a  lunar  niunth  of  twentv-eight  davs.  See  eases.  Com.  Dig.  Ann.  B.  6TflK 
Ko]).  224.  a  East.  407.  I  Uiugh.  R.  ;ii)7.  An<i  generally,  in  all  matters  temporal thiii* 
"month"  i.s  understoorl  to  mean  lunar:  but  in  ni.it tors  ecclesiastical,  aa  noihTCBtai^ 
it  is  doomed  a  calendar  month,  because  In  each  of  thoaO  matten  a  diAmit 
2>00 
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365  dajs ;  for  tliongh  in  biB^Mztile  or  leap  yean  it  connsts  rmtAt 
»f  366»  yet  by  tho  sUlute  21  lien.  III.  the  increMing  day  in  the    ^     . 

n  preTAiU ;  the  term,  therefore,  in  taken  in  that  mum  which  it  oonformAhki 
ect-nuitU*r  to  which  it  in  applied.  (2  Roll.  Abr.  521,  5L  Hob.  179.  1  Bk.  R. 
A  H.  117.  1  Bingh.  R.  307.  Com.  Dig.  Ann.  R. ;)  and  therefore,  when  a  deed 
iv  month*,  end  in  pleading  the  w<mi  calendar  be  omitted,  it  Is  not  neoee- 
ianoe.    3  Brod.  A  B.  IHd. 

tktd  upeaks  of  a  month,  it  shall  be  intended  a  lunar  month,  nnleM  it  cen  be 
rom  tlie  context  that  it  wm  intended  to  be  calendar.  1  M.  4  8.  111.  Com* 
B.  Cro.  Jec.  1(>7.  4  Mod.  185.  8o  in  otf  ciher  aminelt,  (4  Mod.  185.  1  Htra. 
•  it  be  uroved  that  the  general  undentanding  in  that  department  of  trede  it 
ins  of  that  nature  are  accordins  to  calendar  months.  1  Stra.  1(52.  1  M.  A  H. 
the  custom  of  tnvU^  es  in  case  of  bills  of  exchange  and  promissory  notes,  hat 
that  a  month  named  in  those  contracts  shall  be  deemed  odendar.   3  BiwL 

pU  pmrftdinffg^  as  in  commitments,  pleadings,  Ac.,  a  month  means  Ibor  weeks. 
5.  1  Hla.  R.  4M.  Doug.  463.  446.  When  a  calendar  month's  notice  of  action 
,  the  day  on  which  it  is  served  is  included  and  reckoned  one  of  the  days;  and 
f  a  notice  l»o  iM*rved  on  2Kth  April,  it  expires  on  27th  Mav,  and  the  action 
mmcncvd  on  2Hth  May.  3  T.  R.  G23.  2  Campb.  294.  Ana  when  a  sUtula 
e  action  againut  an  officer  of  customs  to  he  brought  within  three  months,  thej 
r,  though  the  same  act  requires  a  calendar  month's  notice  of  action.   1  Kn^. 

natural,  which  consists  of  twenty-four  hours ;  or  artificial,  which  contains  tha 
the  rising  of  the  nun  to  the  netting.  Co.  IJtt.  135,  a.  A  day  is  usually  intended 
i  day,  an  iti  an  indictment  for  burglary  we  say,  in  the  night  of  the  same  day. 
»5,  a.  2  hiHt.  318.  Sometimes  days  are  calculated  exclusively;  as,  where  an 
d  ten  clciu*  day«*  notice  of  the  intention  to  appeal,  it  was  held  that  the  ten 

>  be  taken  exclusively  both  of  the  day  of  serving  the  notice  and  the  day  of 
e  seA^ionft.  3  B.  A  A.  581.  A  legal  art  done  at  any  part  of  the  day  wiU  in 
ftte  to  the  fimt  period  of  that  day.    11  Eant,  498. 

generally  r<ue<t<« /rafrifiiiA  o/* ci  c/.iy.  15  Ves.  257.  Go.  Litt.  135,  b.  9  East«  154 
.  11  Kiii«t.  4<jr».  4118.  3  di,  3r>,  a.  But  though  the  Uw  does  not  in  |Keneril 
»  fHU^tion  of  u  day,  yet  it  admit^i  it  in  caite^  where  it  is  necensarv  to  distmguish 
posen  of  jut! ice ;  ttn<l  I  do  not  imh»  wliy  the  very  hour  may  not  be  so  too  where 
%ry  and  cun  Im'  done;  for  it  in  not  like  a  mathematical  point,  which  cannot  be 
Vr  loni  MiinnficM.  3  Burr.  14:^4.  9  Eai«t.  154.  3  Coke  Rep.  30.  a.  Therefore 
a  day  wan  aiimitt^Hl  in  Kup|)ort  of  a  commiAtion  of  b:mkniptoy,  by  allowing 
lat  tiie  a4*t  of  Itunkruptcy,  though  on  the  name  day,  was  previous  to  issuing 
Msion.  8  Vim.  30.  So  where  grxxls  are  tt<>iz<Ml  under  a  jieri  /anas  the  same  <iay 
u-ty  coniniittf  an  act  of  bankruptcy,  it  i«  ofien  to  inquire  at  what  time  of  the 
)tl*  W4*rt>  it<Mz«Hi  and  the  act  of  bankruptcy  was  committed ;  and  the  validity 
ution  de|M'n<U  on  the  actual  priority.  4  Camp.  197.  2  B.  &  A.  580. 
[:on«i<itM  of  ^ixty  minutet*.    i.\nn,  I>ig.  Ann.  C.     By  a  mii>print  in  2  Inst.  318, 

>  to  l»e  forty  niinut«i(.  There  is  a  distinction  in  law  as  to  the  certainty  of 
lonth  or  day,  and  an  hour.   When  a  fact  took  place,  **Wrra  koram"  is  sufficient; 

as  to  a  day,  which  must  be  stat^nl  with  precision,  though  it  may  be  varied 
»f.    2  Iniit'.  :U8. 

en  con*tidere<l  an  established  rule  that,  if  a  thing  is  to  be  done  within  such  a 
su<*h  a  fa«>t,  the  day  of  the  fact  shall  be  taken  inclusive.  Hob.  139.  Doug. 
R.  023.  Com.  l>ig.'TempH.  A.  3  East.  4(^7.  And  therefore  where  the  statuto 
.  19  s.  2.  eniM^t.H  that  a  trader  lying  in  prison  two  months  after  an  arrest  for 
be  adjudp^l  a  liankrupt.  that  includes  the  day  of  the  arrest.  3  East,  4(^7. 
tonth'^  notiiN*  of  action  ik  n(*ce!«igirv.  it  l»egins  with  the  day  on  which  the 
iven.  (3  T.  K.  iV2:\:)  anfl  if  a  rohU*i^'  W  committ<Ml  on  the  9th  i>ctober,  the 
ant  the  hundrtnl  niuf«t  ho  brought  in  a  yt»ar  inclusive  of  that  dav.  Hob.  139. 
it  id  limite<l  within  KU(*h  a  time  aAer  the  date  of  a  deed,  Ac,  the  day  of  the 

>  deeil  »hHlI  Ih*  tuk«*n  exclusive:  as  if  a  statute  require  the  enrolment  within 
tinio  after  <iate  of  the  inntrument.     Hoh.  139.    2  C!amp.  294.    Cowu.  714. 

ti  a  |»;itent  datiil  loth  May  containM  a  proviso  that  a  siiecification  sliall  ne  en- 
in  one  calendar  month  next  and  immediatelpr  after  the  date  thereof,  and  tho 
n  was  enrolhnl  on  the  K^h  June  following,  it  was  held  that  the  month  did 
o  run  till  the  day  after  the  date  of  the  |iatent,  and  that  the  specification  was 
!  Gamp.  294. 

;  in  a  case  in  equity,  the  master  of  the  rolls,  after  considering  many  of  tho 
upon  the  first  |>art  of  this  rule,  that  whatever  dicta  there  may  oe  thal» 

Ml 
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The  space  of  a  year*  is  a  dotcrminati'  and  wcll-knnwn  ppriml,  consUtin^  w.». 


Ja.-nb.  1 


U>H-il  if  nf  no  c'nt>.^<-r|iir-iir-ir.  I|  is  nol  niMCH.'iiir.V  tllilt  llio  t><nii  '■■■w  »li(,iil<l  hr  u»>l.  W|a|. 
evor  is  ('•{iiivalt'iil  will  lio  ciiUiilly  iivuiklilu.  K  tlio  wnnU  iL'tMimi'  tli>-  form  of  a  lir^uv. 
('ovcniiiiU  "r  U(!r.'<'iin'iit,  uml  llip  otlii-r  roiiiiiiiil'nt  of  a  li'iur  iiri>  |iri'«Piil.  llii-T  iriil)4>«if- 
H.'i.-iit.  Miww  iw.  Mill.T.  K  Ituir,  2K;(.  Wul«>n  e:  OK.-rn,  U  Wiitl*.  aW.  iWi-rnui,  -i, 
-  Starr, :!  Kiir,  .KH.  On'ni>u;rli'!>  A|i|Viil,  9  Burr.  IN.  Monliier  vn.  Retlin;:.  3  Fnirf.  4T«.  li 
b  iiin-('A<siiry  thiit  lliL'  i-oiiirui't  vlioiiM  )invo  i^leivncv  t<>,  niiil  inrluilf.  t)ii>  [■■•»--«r« 
of  tlin  invinineH  liy  the  t4>iiniit.  An  n|>r<-<-niei)t  hv  tlio  otrner  of  lunJn  or  farm*,  m 
IMMu^sfioii.  witli  A  [HTSDii  to  cullivntc  mill  now  llie  lanil,  or  luiine  porliun  tlifreot  •'.li 
oom  or  frmiii  of  KOiue  sort,  in\  romlition  of  Ihe  Inttpr  liHvina  a  ccriuin  forti'in  >■(  lia 
grain  (rrowii  tlK'nim.  iIik-k  ii"1  iiuikn  surli  iicn'on  u  ti-itiiiit.  lirelK-r  it.  Klei-kn^r.  S  But. 
W'J.  (■ii-w.ll  ™.  J>islriili,  l-'i  Wenil.  V.T'J.  II;i>w.k>.1  ™.  Miller.  3  IlilL  W.  An  acw-Dirti 
forn  leusc  will  be  poiistriieil  tn  lit- a  )>n>sen(  di-niioe.  if  no  future  I'ormni  lea^e  )«■  Mnlrfs- 
plnlitt.  mid  e^i^iecL-illy  if  inHMe-Mion  be  taken  under  iL    Junkins  vj.  Ehlri dge.  'i  SUtrt,  Sii. 

•As  to  time,  and  the  moile  of  romptitinp  it  in  tEeneml,  pee  Com,  r>i|r.  lit.  Ann.  tni'-i'i. 
IB  :  Vin.  Alir.  tit.  Tini>';  Itai-.  Alir.  LeaiiCH,  E.  2  and  'i;  Bum,  Eric.  L.  Ealrnil<r: 
I.  Die.  tit.  I>av,  tit.  Mnnlli,  uml  tit.  Year. 

Befoi'i'  1732,  tlie  year  eaiiiini>nne<l  on  thn  STitli  Hureh.  nnd  the  .Iiilian  csl.'n'lu'  •« 
lucd.  and  mueh  imieeumev  uml  inrnnvenienee  niriulled.  wliii'h  oeen»ione«I  the  inlfralw' 
tionnf  the  nfw  xry,- l>y  Ihe  24  (jii).  11.  c.  2:1.  wliieli  enwtn  that  the  let  Januun- thiU  I* 
reckoned  to  Ih-  tlie  tirsl  day  of  the  year,  and  tlirown  nut  eWi-n  dayc  in  tltai  ifv.  fn« 
:kl  Sejueinlier  to  thel4lh.  and  in  other  rei>)>eel»  rejnilaiea  tlie  future  eoTni^natii-i '^ 
lime,  witli  a  savin;:  of  uneieiil  enntomM,  4e.  Stw  tliu  ntaiute  »ct  forth  in  Burn,  tv,  L 
tit.  Kaleiidar.  It  ha«  liit'ii  lu'ld  that,  in  n  leiiKe  or  olhei  instrument  under  urtl,  if  at 
fyaat  of  MieliaelnniH,  tc.  be  nifntione<).  it  niunt  be  taken  to  mean  New  lli.'hu-iDitMnl 
[Hirol  evidi'iii'u  to  the  ooiitnu'V  i:<  not  adniiiutiblc.  (11  East,  ^112;}  but  upon  a  parU  ^**- 
mcnt  it  is  otherwise.     4  It.  S:  A.  />S|4. 

The  yoir  e(ln^iKl!l  of  three  liuiidred  and  i^ixty-fivedayN;  there  are  tnx  hour*,  within  a  b« 
miniilu;<,  oTiT  in  itu'h  year,  whieh  evi-ry  f'lurth  year  make  another  day,  rii..  tiiree  tell- 
drrd  and  fiixty-yix,  nnd,  hein^  the  21>th  Fehruaiy,  eonKtitute  the  biiwpxiile  or  Itap  nt. 
Co.  Litt.  i:j.>.  2  Hfil!.  521.  1.  ;«.  Com,  Wp.  Ann.  A.  24  Geo.  II.  o.  23.  ».  i  Whii»» 
atatute  p|ienki<  of  n  year,  it  i<)inll  l>0  eoni)>iili'd  Iiy  the  whole  twrlve  month*.  aceotdtuM 
the  calen'lar.  and  not  bv  a  lunar  month.  iCro.  Jne,  IGG:]  but  if  a  ttatut**  dirr«i  afcne 
eulion  to  hi*  nitliin  tn-i'ive  nionihs,  it  in  loo  lute  to  proceed  after  the  expiration  cf  inh« 
lunar  mnntliH.  C'aitli.  4(iT.  A  twelvi-nionlh,  in  the  ninKulnr  nunilxT.  includei  aUik 
year;  but  tnelve  nioiithii  shull  bo  eoniiiulud  ae<»>rding  to  twenty-eight  days  lor  fTdj 

Ilii'/  a  iitir  eonsists  of  oni'  hundreil  and  eiplitv-two  <Iftyji ;  for  there  phall  be  no  f«^ 
til  a  jiart  or  a  fraetion  of  a  day.  Co.  I.ilt.  UiH.  ft.  Cro.  Joe.  liiii.  The  time  to  mO* 
within  si.T  nionlliK  sliiiU  )h>  reckoned  hulf  a  year,  or  one  hundred  and  eichtT-iwo  d^ 
anrl  not  lunar  months,     fro.  Jae.  ItUi.     0  Co.  01. 

So  n  ivaritr  fi'.i  //•■■ir  eonsistH  but  of  ninetv-oiie  day.i;  for  the  law  do««  no<  reganl  *• 
aix  Iwmr*  afierwnr<ls.   C...  IJtt.  l:^,  b.   2  Itoll,  .121.  1.  4<1.   Com.  Dig.  Ann.  A. 

Itiit  iHith  half-vi'ars  and  iiuurters  are  utnally  diviileil  according  lo  certwo  ' 
holidavK.  ratln-r  lliiin  a  jiri-i'iH>  <llvi.<ioH  of  day*,  an  I^ady-ilav.  Midsummer^j,  _— 
maiMhiy.  or  Cliri'imai.  or  <.>l<l  I.iily-<lay.  (I'lth  April.)  or  Old  Michaelma*JaT.  (d» 
(tetiilx'r.)     In  tlieM-iii'^"'.  ourli  diviKion'of  tlieyearby  the  jiartiea  i«  irfudt^hf^- 
and  therefore.  Ihim<!h  half  a  yi-ar'ii  notice  to'cmit  i*  neremary  todetemiiM**. 
from  vi'ar  to  year,  yet  a  notiii-  »>r>efl  nn  the  20th  Sejitember  to  quit  OB  SMi 
iMiins  half  a  year'ii  notiee  lu-i-ni'din;!  to  the  aliovc  diviiiiim.  ia  good,  tboogh  '' 
than  nun  linniln^l  ami  i-iiihlv-lwo — vi;t..  one  liundrol  and  aevent]     '  '  ' 
B.  r>  uml  VMt.   n  E-p. .',:;.   S.  Iiv.  S".  P.  fljeetment.  V.  Adanis.  123. 

Ah  (o  the  mn^ilnietion  of  the  t.'rm  "a  year.'"  it  wua  held  that  tb«  43 
which  prohibit.-!  under  a  pi'iiidty  n  spiritual  )H>ri)on  from  absenting  V 
fice  for  mori-  than  a  ■'crtiiin  time  in  anv  one  vear,  meana  a  year 
the  ftelion  i*  brou|:ht  for  the  )ii>nulty.    2  it.  &  S.  5:14. 

A  in'inM  ill  Ai/rir.  or  mmpiiteil  a<-eor(liii)i  lo  the  ealendar,- 
one  day* :  or  lunar,  whieli  ('iinsistB  of  twenty-ei)iht  dajra.    __ 
inallera,  it  iji  u-iuallvi-onstnimlto  mean  lunar:  in  eccleuMtii 
K.45fl.    1  M.ftS.  111.    1  Ilin;;h.  Ite|>..':n;.     In  general,  t 
without  adilin)!  "  iiili-mlar."  or  other  wonl*  ahowing  a  o 
intended  a  lunar  luoiitli  of  twi-ntv-eight  dayii.    See  oaate 
Itap. 204.  :;  E^st.  4li;.  1  Illntih.  It.-m.    And  ^enerallT. 
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r«-k'>iil_v  Mr'  '■•*'<'•  <l;iy!>;  for  l)i>iii;;li  in  biH*Ki-xtilu  or  leap  yearn  it  connirtH  rmjit 
X^»T<.|>.  Hv  of  :ti;<>,  yl  Uy  thv  htululv  21  IIui.  III.  tliu  iiKixiiiiin^  duy  in  tho     >■ 

«*~«  'nij>itijii->n  iir.-viuN:  I)ii'  tiTin,  tliiTfrori-,  ix  (iiki'ii  in  that  M-n*i<  whiHi  i*  i^uiifiiritialiln 
«-o  11...  -i.l.j,-,  i..n..U.-r  t..  «lii.l.  it  i>  •.i.i.li.'.l.  I-J  H..1I.  Al-r.  .VJl.  .".1.  H<.b.  U>.>.  1  »U.  K. 
■*>•  I  M,  A.-*.  117.  1  llin-li.  It.  ;M)T.  0.in.  Hib- Ami.  It.iimi.l  tlipn.r.irt-.  wWri  aiU-»l 
^«*f'-'  '■■t-rnl.ir  jiinntli*.  i.ri'l  in  )il>«iling  tin'  i»<irU  falt-nilur  l«'  otiiilii.*!,  it  in  not  n»H-ii»- 

H'i..-ii  4  ■/.../  >|>i.iik«  or  n  luiiiitti.  it  dIibII  U-  intcnilml  ■  liinur  uinntli.  unl<-M>  it  oun  bo 
«-»ll.-i-l  fr..iii  ih^.-..iii.-xt  that  itwiui  in1*-ml<.>l  to  >«■  c«l.'n<li>r.     I  M.  A  S.  111.    Oini. 

X.fi|l.  Anil  It.  ('r<>.  .[.v.  li'>T.  4  Mo<l.  lit...  rvi  iiw// vfA^r  »Wr.vij>.  (4  M<»l.  IK...  1  Stra. 
-4-l>>. '  iiiib'v  it  U-  )ir<ivi-<l  thul  111*-  pin-nil  uncliTXimilitip  in  Diut  <!•■(«  rtnirnt  "f  tnxb-  la 
«  liat    l...ri;.>iTi-  '.r  Ihiit  ii:itiin-  art-  luiiinliuK  to  fuli'mlur  iiiimili".    1  Nira.  (m^.    I  M.  Jt  S. 

111.  .tint  till-  r.,,i..m  .,f  trifif,  iw  it)  ciiw  or  liilN  iif  i'.xrlii.ii«.'  iinil  jihimin-mry  noti--,  ha* 
'— t«)'li-bi..|  (hat  a  niimtb  naintsi  in  I)iim>-  contriu'l!>  hIiuII  U-  di'<-iii<-il  .■alvnilar.    3  Una], 

In  .ill  '.  r'l  pr:<rfj,ii-it.  at  in  ooniinitnionli'.  |>lni'lin|f<>.  Ar.,  a  nif>ntli  nimn*  fnur  w«'ka. 
r»  l{.irr.  1 IV..  1  ItU.  li.  4:.>l.  Jhiu^-.  4>i:i.  44<',.  Wl,..|i  »  .-,il.'ii.h>r  niontliV  nnti.v  ..f  «-Lic>n 
>^  r-,.iir-'.l.  lli-"l,.v.>T>»lii.-hilii>M-rv<'.j  i.  iii<'lii<l...|  aii'l  r— koii.'il  i>]i.' «!'  lli.- <l:tt>.:  aixl 

«.h.'r.  j,.r-'.  it' n  noli...  I rvr<l  i>ii  >lli  .\|,rll.  il  .-.'C|.ir.-.  <>ii  T.lh  M.iv,  nii'l  tli<' ui-tioti 

»i.ji    I-.-  ...iiiiii-tir.-.l  ..n  -JHili  M.1V,     :t  T.  K.ilil.    ^  (■.„„,, I,,  -.ril.     An.l  wl.en  ,.  M..ltita 

B-r,  iir.^  ll..-iu'li..iiu;:>iiiiM  ni)i>ltir.T.>t'<'ii-.t -  lo  Ih.  Kn.iiclil  H'illiin  llir<-<- m»iill>«.  IIk-j 

VDr..ti  UilLir.  ih.-ii^li  III.- NitiK- lU't  r.<.iiiir.-sa.-iil..|i.liirliiMntl,,.ii<>li<'.-<>riu'liiin.    I  lliliicll. 

SI.  !■■:, 

A  -U.  >•  natiiml.  wlii.li  rf>ni>ii>t^  of  tw-i 

MSf  A,  inUitA  .U\,  uo  ill  an  in<li.>iiii.-tii  for  LurtiUn-  n-  >v>v.  in  ili.-  nik-lii  .>!  tli.'ujn.-  il:>v. 
«-.>  l.:t:.  1..-..  :.;  ■.:  Iii-I.:ils.  .■<..m-lini.->  ili.Vh  im- .-iil.-iil.l.-'l  .':irl,i„,v.4y ;  <>..  wh.-r.- an 
^B.-i  r-  |iiir.-l  t.-n  rl<-.ir  -Irivs'  n<iti<'i-  c<r  tin-  inti-ntlon  to  i<m-<';iI.  Il  n.i'  lir-Ul  ilml  thx  ti'ii 
«-l4w   .,!•■  X-  )-■  li.k-ii  .'X.-lii<iv.<lv  l>..th  of  til.-  iliiv  of  «Tviii[:  111.'  ii-.li.'.-  iin.l  Ihi>  .|:.v  of 

mM-l:t>_'  t) -ion..    :i   II.  k  A.' .'."I.     A   U-piI  iH-l  .I'lii-  III  uiiv  j.urt  "f  tin-  <l:ir  will  in 

^p.*n-r4l  fUx-  lo  III-  tiMI  fHTi.Hl  of  iltiit  tUv.    II  Ku-I.  4'.m. 

Tl;-  1.1*- ..«]i.T4llv  nj.-l-  »"iw...«». .'".(. /iv.  I'- V...  i.T.  Co.  I.iii.  l;l.-,.  1,.  H  1-Ji.t.  I.H. 
-«T    l£    '-'.«      11    lU-l. -i'.ii..  4-ii>.    :ii'..*.  ::t'>.  li.     Hut   tli..iijl.   II..'  la»  .I-h-^  i...t    in   fi-wn\\ 

*Tii..'|."ri -of  jii-t'ii>'':'iin.l  1  .1 t  ^.■.■«■^.^  Ih.- vrv  li..ur  liiitv  11..1  i»- -.  I tn-r.- 

>t:.  [1 ..,t\  .in.l  .'.Ml  l..'.|..n.-:f..ril  i- not  lik.' 11  iii..lJi.-ti>,iti<-:.l  i".inl.  kIilIi  ■'.>nu..t  I-- 

•■|.>,.1.-|      r.rl-r-i   M..ii-ti.I.l,  :i  Iliirr.  14.41.    '.'  hj.-l.  l.'.l.    It  f-.k,.  l(..|..  :;■;.  n.     TJi.r-f.re 

■^r».'...i.  ..!  .1  .liv  w.t.i  u'liiiiii...!  ill  >ii|.|«>rl  ..f  »  < mi— ion  ..1  Kinktii|.i.'v.  l.v  iilli-winji 

•"..i-  11   ■'  liiiil   III 'I  .<r  )Miikriii.t.-v.  tli..il|:ti  ..II  III.-  .Ill l.iv.  h.k  |.r<-vi.>ii<  t-<  i>MrniC 

■■'i- ,..!.iiii...i..T,.  ■.  V.-.  :'.ii.  S.«lM-r.-U'HHl-iii.'-.i'-l  nn.l.Ti.  .;.-.  1..-.1.  tli.- -urn.- .lav 
»li.[    tii-  l...^^^  .-..iiiiiiiL.  iiii  ii.-I  <.l   l.iii,kril|.H'V.  il    i-  i.|i.ii  H'  m.^iir.-  ;il  uliiit    lini.-  ..f  the 

-1.^    ■;..■  ■  ...{,  H'.T.' -.-I^mI  1111.I  til.'  wl  of  l.iiiikriit.t<'\  »a. inir:..! :  :iii<l  lli.>  vuli.Llv 

-  ''  t!..    .  x...it;..n.i.i--iiil..iii  th.- ii.tuiil  |l^i..^iT^.    ^'u.iii..  I'.'T.   J  11,  \  A. -■.-'.. 

.       An   '    M-i-l- ..(  M!(lv  mimit.-.     C.m.  Hi;:.  Ann.  I-.     l!y  11  n.i-i.rint   in  -J  In-t.  .".h, 

*  »  ;.  -•ji"l  M  I"-  tTtv  tninut.-s.  Tli.'r.-  i*  11  .li-liii.ti..n  in  t;iw  ««  t»  tli-  .■.•rtnititv  of 
T'l^tin,:  ■  niootb  .>r  .L.v.  an.l  iin  h.iur.  Wl..-n  n  U'X  t.x.k  |-l:i.-.>.  -■■•'■-i  k-r-mr  i.  .iiffi.-ii-iit : 
*H«>  „  ,t  _.  u-  to  II  •liiv,  whi.h  mit^l  U-  xlul.-l  widi  [-nv^ioii.  lliou|;h  il  nmv  U-  vuruil 
^*^.in  11.  i-r—t.     J  In-t:  :!1«. 

_,  1 1  )i.i.  l—n  .-..nM.l.-r.-l  an  •><tiibli<)i.-'l  nil.-  tb^il.  it'  »  il.ini:  i.  to  )--  .l.>i»>  williin  -11.-I1  11 
^«c%^-  ^rt-r  -IK  h  It  U't.  111.-  .luv  of  III.'  ra.-!  ^ll;ill  1..-  lak.-ii  m.  In-iv-.  ll..I>.  lil'.'.  Unifi. 
5»^;.  U  T.  H.  '.il.  Clin.  l%.Ti-mi«.  A.  :i  tl^i-t.  inT.  An.l  ili-r-for.-  «l..r.-  Il..>  •ii.iiit.. 
5*  J«^  '  •■  1' "  --  *•"'"■'-  'I'"  «  "-■"''■'■  Ivi"^  i«  I'"-"  l«"  nioiiili-  nfi.-r  >m  i.tr.-i  tor 
^^%.t  -li.tll  I-  a.ltii.li:.-<l  n  lonkru].!.  iliiil  ln.'lii.l.->  tli.'  .l..y  of  tli-  urr<-t.  .1  Ki-t.  4<>:. 
^^^  li-n  a  nionlir<  iio|ii-i-  ..f  ai-tioii  U  n.-o-M-nrv,  it   Ih-^iIij-.  wilti  lli'-  iluv  on  wlii.'b  iho 

^*«^w*  i.  itix.-ii.  .:l  T.  K.  <VJ.I;i  a>i.|  if  u  r.il.l-rv  I- .•oiiiinill...l  on  tin-  '.'II.  iH r.  tim 

^^-^iofi  affiuii'l  tli.'  Iiiiiiilr>-1  iniiM  Ik>  liroiiiclit  in  n  v.^ir  ini'lu*ivi-  ..f  tlint  iluv.  IIo)>.  XV.'. 
^^»t  wliere  il  i.  Iiniii<-I  witliiii  >u<-li  a  limn  afl.r  tli<>  iUik  .)f  a  il.til.  Jli-.,  tli<>  .lay  of  llif 
'^^^--  "f  •'.-  'l.^il  ahull  W  tdken  padunivfi;  an  if  a  xlalute  rrquirp  Ihc  fiirnlmi-nt  witliin 
^__      ~  .    lini'?  aftrr  'lalp  of  tlia  instrument.     Hob.  13'J.     2  Cam",  294.    t'.xrn.  714. 

^t  .  .      ■!    -.'  a  i«i«nt  cIhihI  lOtti  IU7  conU       ftnro'        tH-t*nwi  imi  iliall  V  pq- 

^  •  II.    1  i<i:loti  utieM        mr        nth*M*ti      I  ■  •hereof.  miiI  IIm 
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leap-year,  topfother  with  the  preeedin^  day,  fihall  be  nooountod  f<T  one  day 
oh\\\  That  of  li  mojith  is  moiv  anibi^uouH:  there  heiii^,  in  foiiinion  um*.  two 
ways  of  ealeiihitin^  months;  either  as  hinar,  eonsistiii*^  of  tweiiiy-vi^ht  daj», 
the  supposed  revohition  of  the  inooii,  thirteen  of  whieh  make  a  year:  or, ai 
eaK^ndar  months  of  iiiieqiial  lengths,  aceoi'din*;  to  the  Julian  diviMun  in  ov 
common  almanacs,  commencing  at  the  calends  of  each  month,  whereof  in  i  ycir 
there  are  only  twelve.*  A  month  in  law  is  a  lunar  month,  or  iwenty-eit'lil 
days,  unless  otherwise  expressed;  not  only  hecauso  it  is  a  1  way 8  one  unifonn 
])eriod,  but  because  it  falls  naturally  into  a  quarterly  division  by  week*.  Thfw- 
fore  a  lease  for  "twelve  months"  is  only  for  furty-ei;^ht  weeks;  but  if  it  1*  ft* 
*Ui  twelvemonth"  in  the  sinijular  number,  it  is  good  for  the  whole  year.,;</;  F«c 
herein  the  law  recedes  from  Its  usual  calculation,  because  the  ambit^uity  bet  vera 
the  two  methods  of  comjuitation  ceases;  it  being  generally  understoixl  tliii  k 
the  s])ace  of  time  called  thus,  in  the  singular  number,  a  twelvemonth,  is  mruii 
the  whole  j'ear,  consisting  of  one  solar  revolution.  In  the  spuoc  of  a^<iyall 
the  twenty-four  houi-s  are  usually  reckoned,  the  law  generally  rejecting  all  iri^ 
tions  of  a  da}',  in  order  to  avoid  dis]>utes.(<»)  Therefore,  it*  I  am  iMtund  lo  piy 
money  on  an}'  certain  day,  1  discharge  the  obligation  if  I  pay  it  Ivfore  twrlre 
o'clock  at  night;  alter  which  the  Ibllowing  day  commencc8.  But  to  retam to 
estates  Ibr  yeai^s. 

These  estates  were  originally  granted  to  mere  farm  el's  or  liusl»and  men.  vto 
every  year  rendered  some  equivalent  in  money,  provisions,  or  other  rent,  to  the 
lessors  or  landlords ;  but,  in  order  to  encourage  them  to  manure  and  eullint* 
the  ground,  they  had  a  permanent  interest  gnmted  them,  not  determiniMe  il 
the  will  of  the  lord.  And  yet  their  ])ossession  was  esteemed  of  ho  little  cute*- 
quence,  that  they  were  rather  considered  as  the  bailitls  or  servauti^  of  the  k'rd, 
*14''1  ^^^***  were  to  *reccive  and  acc«>unt  for  the  profits  at  a  settled  price,  tLaa 
"■■^  as  having  any  property  of  their  own.  And  therefore  they  were  wi 
allowerl  to  have  a  freehohl  estate  :  but  their  interest  (such  as  it  was>  vefxA 
after  their  deaths  in  their  exe<'Utoi-s,  wlio  were  to  make  up  the  aceountsof  tlifi." 
testator  with  the  lord,  an<l  his  other  creditors,  and  weiH?  entitled  to  the  rt^rk 
u])on  the  farm.  The  lessee's  estate  might  also,  by  the  antient  law,  be  it  aoj 
time  defeated  hv  a  common  recovery  sutl'ered  bv  the  tenant  of  the  freeh«M>'" 
which  annihilated  all  leas(>s  for  years  then  subsi.sting,  unless  atlerwards  renevc^ 
by  the  recoveror,  whoso  title  was  supposed  superior  to  his  by  whom  thoM*  loM 
were  granted. 

While  estates  for  years  were  thus  precarious,  it  is  no  wonder  that  they  wwf 
usually  very  short,  like  our  modern  leases  upon  nick-rent ;  and  indeed  we irf 
tol<l;7)  that  l»v  the  antient  law  no  leases  for  more  than  fortv  vears  were  illow- 
able,  because  any  longer  ])ossession  (especially  when  given  without  any  liverr 
declaring  the  nature  ami  duration  of  the  estate)  miglit  tend  to  defeat  liie ift- 
heritance.     Vet  this  law,  if  ever  it  existed,  was  soon  antiquated;  forweniT 

Ci  (,  i;h|i.  ri.  iftCiK  Lilt. 411. 

i*)i\K  I.itt.  1  :'-'•.  (f  i  Mirror,  r.  '2,  f  'X.   Col  Utt.  4St.  4C 


whrn  a  thin;:  is  to  }m*  dnne  ai'trr  the  <Ioin>!  of  nn  net.  the  day  of  its  hap}>ening  mart  W 
inelud«'d.  it  i*^  el«*nr  tiic  ai'tual  dt'<>i*iioTi  cannot  he  hrouglit  under  anv  sueh  genenl  f^i 
Hud  he  inclined  fnr  rxcludiii;:  tlic  tii><t  day  in  all  eases,  and  niltHl  that  wherpaMfuriiy 
was  to  )»f  ^MVfii  witiiin  -Ax  iiinntlis  alter  a  testator's  <loath,  the  day  of  the  death  vnM 
he  exclmU'il.     1.")  Vi-?;.  .Ir.  il-ls. — ('iiittv. 

^Tht'  calendar  ni'  tlic  K(>initn<  had  a  ven'  peeuliur  nrmngonient.  They  ^Te  HMtJwItf 
names  to  three  <lays  of  the  month.  The  first  day  wan  called  the  ra/n^U.  In  tll#  te 
months  of  March.  May.  July,  smd  ()cti>hi*r  tlie  Tth,  an<I  in  the  othen  the  5th. di^"* 
called  the  /.",<,\;  ami  in  tin*  lour  f<irnier  the  15th,  in  the  rest  the  13th,  day  wwcdM 
the  <«/'.*>'.  T1h>  other  <la\^  tlicy  distinifuished  in  the  following  manner.  Thcrnoii^ 
from  the  ahove-nii'ntiiHH-d  (lay*  hackwards.  observing  to  reckon  also  the  one  fiwBiwyA 
they  he;:an.     T)iu<  i)ie  :;d  <it'  Mareli.  af-ertnlin)!  to  the  Roman   reekonine.  vooid  ti 

th(>  Tith  day  het'ore  tin >"  ^  wliieli  in  that  month  fall  u|>on  the  7th.     The  Mhof  ^^tfl* 

arv.  in  wITu'Ii  mi>ntli  thf  /."/r.s  hapiien  tm  tlie  r>th  and  the  iV/rjr  on  the  13th.  mciBff 
th(f  (ith  heliire  the  "A a  nt'  .lannary.     Finally,  to  e.\pre.s.s  any  of  the  days  after  thf  iM 
tliev  re<'koned  in  a  ^iinihir  manner  IVom  the  calemu  of  the  following   aooth.  AflNDBM 
Enevo..  Calendar. — iSaAK^w  uud. 
jU2 
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rvo  ill  M:wIox*A  colKM-tion  of  anticnt  iiiHtnimontiiy  pomo  leases  for  years  of  a 
Xy  vhtW  fiatc.  which  coiiHitleniMy  excinnl  that  i)criod:(A)  unci  h)ii;;  terms, 
hn>t>  tiiiiKJrctl  years  or  u  thouHand,  wore  certuiiily  in  use  in  the  time  of  Kd- 
i|  III..-  f )  niifi  nrohahly  of  Kilwanl  I. (A*)  But  certainly,  when  by  the  Htatute 
len.  VIII.  V.  1;>,  the  termor  (that  iH,  he  who  in  entitled  to  the  term  of  years) 
|initoetcd  a;;aiIl^t  these  Hctitious  recoveries,  and  his  interest  rendered  secure 
|H-nuaiu'nt,  lon^  terms  ht>«^tn  to  be  more  frequent  than  before;  and  were 
rwanls  extrii>ively  liitnMluced,  bein^  fonml  extremely  convenient  tor  family 
ements  aii<l  niort;ja;;es :  continuin;^  subject,  however,  to  the  same  r»|io 
•s  iif  •.ui-ees>ion,  ♦and  witli  the  same  inferiority  to  fn'eholds,  as  when     •■ 

•  Were  liltie  better  than  tenancies  at  tlie  will  of  the  landlonl.* 

very  e-tate  whieh  must  expire  at  a  |»eriod  certain  and  pretixed.  by  whatever 
lis  erealed,  is  an  estate  for  years.  An<l  therefore  this  estate  is  frequently 
■•I  a  t^rni.  f/r/n/wM,'*.  because  its  duration  or  continuance  is  boumled,  limiteui 
deliTiiiined  :  for  everv  such  estate  must  have  a  certain  be;;iniiin;r  and  eer- 
oniJ.i  t\  But  itl  rrrtufn  fiit,  qund  trrtum  ntiifi  jM/trst :  then»fore  if  a  man  make 
ase  to  anoihiT  for  so  many  years  as  J.  S.  shall  name,  it  is  a  p)o<l  lease  for 
-«( ;  thf  t<»r  th<Mi;;h  it  is  at  present  uncertain,  yet  when  J.  S.  hatli  named  tho 
>«.  it  JM  tlieii  reduced  to  a  certainty*.  If  no  da}*  of  commenc«*ment  is  named 
be  en'ali'Ui  tif  this  estate,  it  be;xi>i^  from  the  making,  or  <leiiverv,  t»f  the 
[*  V"  ■  A  leas«»  tor  so  many  years  as  J.  S.  shall  live,  is  vt>id  fmm  the  lK*<{in- 
:  ;•  ••  fi»r  it  is  neither  certain,  nor  <'an  ever  be  redu<'ed  to  a  certainty,  during 
iiintinuani-e  of  the  lease.  And  the  same  do<-tnne  hold**,  if  a  parsun  make  a 
f  i»f  hi-*  i^li-be  f«»r  M)  manv  vears  as  he  shall  continue  i»ar.*4on  <»f  |)ale;  for 
i«*  ?»t:ii  more  uneertain.     But  a  lease  for  twenty  or  more  years,  if  J.  »S.  shall 

CmI  V  r  'm  .f-rr   «ii./.'i.*.in.  u"  'Zf\  tA.  140.    I>r>nii«<i  i*>  .''l.il.  ••f  BKirtmaia,  7  EUw.  I. 

».•*  »    ir*.  :i   Kk.  II.        .     11.1.1.  n'^  .:i.'>.  r>L  14<-.f..r  i«    1...  I.iit.  I'l. 

^  tTTii.  *.!•.  MJ.:  .  .  .    liM-i.  n  .  -J-l\  fil  14n  fi>r  lifiy  <•■  ••  l:«-|'  .i\ 

T  l.lw   I\.  f».r..,  l.jt!.  4»l. 

«  %M  |-:  ^.   |lr<»  Air.  I.  Ml  n^iiifii-/jfor.  42:  •j^i'iu/i'ti.  i*.  H-i'l.  4>>. 

:  :-  t?!'-  >l'it\  <>t  tli«>  tfii.uit  tn  maintain  tin*  tiilf  ■•!  hi->  l.iii<Ilnrd.  It  n-'^uli'"  from  tlio 
%  wi...  ii  i-  ii.>!'l«ii'  Ut  i'\fry  ti-inirt*.  It  i-*  nui- mI'  thi'  lii"»t— «'lll<'d  piiiH-ii-li'*  i»t'  the 
[:.  i'  :,•  .*f:.  r  *)ii-  tiiiaiit.  iii«r  aiiv  oiif  rl.iiiniit-'  tiinliT  liini  ni>r  hv  rttllii^inii  with  him, 
,  )  <■  {  • '^i.r'i .]  t-i  iMiiitrnviTt   hi*4  hiiHll<>ril''<i  titli*.     In  an  action  of  t«iviMtant  on  tho 

-■.  T'i.    T.  ii.m*   ■■inii»»t   i-l'-.id   t.il  /f.i'-i'  iTi   '•  ■ /.'..;  in   an  jutinn  <>f  «;i*itni«-nt,  h«) 

.-!  -•  :  I.I  .1  ::tl«'  ill  liini^i'lf  or  an  ont>tandini:  t!tli'  in  un<>thiT.  If  h**  ha.-<  ai-<|uircd 
f.-r  *.'!.■  tli.iJi  tlii-  l.indioid.  h«'  i-  lH»unil  to  -inim-hT  tli»'  iio.-^-i-i-inn  at  th»'  ti  iinina- 

•  •:  i.>  1*  lot',  ilii'iijh  hi>  may  aftiTward;*  ))roo«'fUte  hi«  hrttiT  title.  Kankin  >  •>.  Ten- 
k    •'  Wii:-.    >'■».      <'i-i«iit'i'  r<,  .<niitli.  S  Watt>.  '*.»*'*.      Sti-wart    vs.  HiHliTirk,  4  W.  A  S. 

N  ij;-.       .  hij.T^oll,  7  liarr,  1>'».     ,Iai  k.-nn  '•.  Sii-wait.  0  tlohns.  u4.     CJianilK-r?*  u. 

j.r»-  ir.-  -.rii'-  ''X'  ••f'tii'n'*,  hnwi'ver.  to  thi.x  ^tMnTal  |<nn«'i|ile.  imiMirtiint  t€>  Im*  noticnnj. 

r-:!*    *;.  »•  .»  !•  " »aion»t  inntrtivort   thi*  lith*  of  hi<«  lt->-or  in  foiin«lt'd  mi  tin*  pre- 

pr.-.!.  ••;  tin-  I'M-'  h'in;:  takrn  without  fraud,  fort-i'.  or  illf^ul  U'liaviour  on  the  jiurt 
'*•■  !•  -»  -r  .  .ind  will  r»\»r  thi-*  i-*  not  tjic  !■;».«,■  it  «|oi-*  not  a)'|>Iy.     lliimiltoii  iv*.  >iarA- 

*"•  IVr.jj.  !"•-  Miil«r  ■■.  M«nriiT.  1 1  ."*».  A  |{.  .">«.  Si  whtTi*  a  imtsoii  ^^h-*  to  «>iie  in 
.-».•■:»  .If. 'I.  upiii  tip*  l.iN*'  and  fraudiil^Mit  ii'|iri-«Mitation  that  h«*  i-*  the  irui*  owner, 
L-  •-  }.::t.  to  I  iki*  .1  If.i«<  .  till'  t«nant  i^  not  rNto|.|MMl.  llall  i*.  I^-nn«'r.  1  ri^nna.  K.  A^Kl, 
tn  '  •   U:-f.  »i  WiTi-.  n.     If  oni»  who  ha.*  ni>  rii:ht  i-ome-i  and  indiiei"*  him  in  jm»*m"s- 

(•.  >H-.  •..•ii"  h:-  t-  iiint.  it  mu-t  he  hy  •.omf  mi«»r«'pri'Sintation  nf  fael  or  law:  and  i% 

•  r*    ii-t   wli.thi-r  tlj««  •h'i'i'i'tiiin  j»r.icti"i-d  ••ri^inatf-*  in  Vi'luntary  faUi-lKHHl  nr  in 
■  !•   !:j:-?  ikt-.  t-T  t!;«-  immunity  it  i-ont"«'rs  '.|.iin;:t  not  »•»  niurh  from  tin*  frau'l  of  the 
|- r  .t>  tr  i!!!  ti:'-  u!>  nj  whirli  thi*  de<N*|ition  wmtld  otln'rwioi*  work  UfHtn  the  ri>!htA 
„.:......      n...  k.  M^Mii  V  1  ^.  .*^nyd.'r.  2  W.  A  S.  *Jto.     lU-kin  r.«.  S«»eehri.Ht.  <;  Kirr,  l.*)4. 

»•»!'..  r  •  1.I-- ■•!  «\' t-i.tjiiii-.  t«»  ihi.-*  pMHTal   |irin«*iplf  is  wle'ri»  the  tt-nant  hik>  a  p^mI 

.iiid  .1  *trinj«  r  |ij:«  h.i-»'-  it  '■•  ittfii--  and  r»'«i-ivi»"*  po*»f*-»ion  without  any  knowh-il^e 
.••  Jt  !j  in-  >       I».]vm;in  -  <.  I'arri^h.  «'i  lUrr.  *Jlo.     Tiii«ni|iHon  i\*.  Tlark.  7  llirr.  •»-. 
J. I  ...   ,ii  .-xi  •'].::•. n  i'\i-t«  wh«*n  tht' tiih>  of  tlif  landlord  hiiJ*  ♦•xpireil  or  Ih^jj  divf»ti»«| 
i-ii'i»  jrK  t»  ill'*  •  r«-.irii.n  of  tin*  ti-naiH-y.     A-.  il   tli«»  laiellord  h«»M  I'V  a  •|fte.i>ihlo 
"T  }  \  .I'l  •-!  !••■  h--  tli.in  a  U'*\  or  he  s.  IN.  or  hi-*  titli»  i<  divi»?»tt^l  l»y  a  judnial  -ale, 

•  nint  ::in  I't'iMi  to  tin- tni*' owni-r.  Jai-k«t»n  •■.  Kowland.  <i  Wi-nd.  »»'««"t.  I«»ii-«ford 
uriit-r.  '•  .'  ^  M  n*h.  l«»l.  Kinney  r*.  I)"if,  ><  LUaekf.  o*>0.  lkiWM>r  r*.  IUiWmT,  10 
iph.  4".».    ->«\K<winii.. 
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80  lon^  live,  or  if  he  should  80  long  continue  parson,  is  frqod:(p)  for  there  i«i 
ccrtiiin  period  fixed,  beyond  wliieh  it  cannot  last;  though  it  may  deteinuae 
sooner,  on  the  death  of  J.  8.,  or  his  ceasin^r  to  be  part(on  there. 

AVe  have  before  remarked,  and  endeavoured  to  artrtijrn  the  rcasion  of.  the  ifr 
feriority  in  which  the  law  placed  an  estate  for  years,  when  compared  with  u 
estate  for  life,  or  an  inheritance :  obser\*ing,  that  an  estate  for  life,  even  if  it  be 
pur  (Utter  vie,  is  a  freehold;  but  that  an  estate  for  a  thousand  yearn  is  onlyi 
chattel,  and  reckoned  part  of  the  personal  estate.(^)     Hence  it  follow8,  than 
lease  lor  j-ears  may  be  made  to  commence  infuturo,  tiiou^h  a  lease  for  life  eaoDoi 
*1441        ^^  ^*  ^  /:?rant  lands  to  Titius  to  hold  from  Michaelmas  next  for*lweD!T 
-■     years,  this  is  good ;  but  to  hold  from  Michaelmas  next  for  the  term  of 
his  natund  life,  is  void.     For  no  estate  or  freehold  can  commence  iRfutvrof 
because  it  cannot  be  created  at  common  law  without  livery  of  seisin,  or  corponl 
possession  of  the  land ;  and  corpond  possession  cannot  bo  given  of  an  e^tJM 
now,  which  is  not  to  commence  now,  but  hereaiter.(r)     And,  because  no  liverr 
of  seisin  is  necessary  to  a  lease  for  years,  such  lessee  is  not  said  to  be  SfU^d,  or 
to  have  true  legal  seisin  of  the  lands.     Nor  indeed  does  the  bare  lease  re«t  idt 
estate  in  the  lessee;  but  only  gives  him  a  right  of  entry  on  the  tenement,  whid 
right  is  called  his  intennit  in  the  term,  or  interesse  tennini:  but  when  he  has  actulij 
so  entered,  and  thereby  accej)ted  the  grant,  the  estate  is  then,  and  not  befoiv, 
vested  in  him,  and  he  is  pos^e.^stftj  not  properly  of  the  land,  but  of  the  term  of 
years  ;(.s)  the  possession  or  seisin  of  the  land  remaining  still  in  him  whohitk 
the  freehold.'     Thus  the  word  term  docs  not  merely  signify  the  time  ppeciocd 
in  the  lease,  but  the  estate  also  and  interest  that  passes  h}*  that  lcaf^f;aiitf 
therefore  the  term  may  expire,  during  the  continuance  of  the  time;  as  hytm- 
render,  forfeiture,  and  the  like.     For  which  reason,  if  I  grant  a  lea^  to  A.  lor 
the  term  of  three  years,  and,  after  the  expiration  of  the  said  term,  to  B.  fovtix 
years,  and  A.  surrenders  or  foHeits  his  U^ase  at  the  end  of  one  year,  B.'p  iniefMl 
shall  immediately  take  effect :  but  if  the  remainder  had  been  to  B.  from  ui 
after  the  ex|)iration  of  the  said  three  years,  or  from  and  afler  the  cxpintioiicf 
the  said  time,  in  this  case  B.'s  interest  will  not  commence  till  the  time  iifiljf 
elapsed,  whatever  may  become  of  A.*s  temi.(<)' 

(P  •  Co.  TJtt.  W.  (-^  Ca  LItt.  4A. 

(vi  n>iil.  4<>.  ^(>]Ud.45. 

(*•)  5  Kfi».  W. 


"That  is.  no  «'<tato  of  frrehnld  in  future  can  pu8S  by  acomman'law  conrejaDCCMlf 
foof)in(>nt :  but,  by  a  cnnvryanoo  undor  the  statute  of  use.«.  there  may  be  a  giuicfa 
froelioUl  to  romnionco  in  futuro,  and  in  the  mean  time  tho  interest  uncUspOfed  of  wiflll 

U.  *  T..  1  vol.  1128.  2  vol.  7.— C'uiTTY. 


8  Ffsultin^  trust.     Sand,  on  U 

'A**  to  this  point,  soi^  Hac.  Abr.  Leases,  M. 

•Tb("  tiTui  may  end  by  forfeiture  or  r<M»ntry  for  condition  broken,  eithfr  eipm*  |f- 
im]ilied.  A  fiirft*iture  may  be  incurred  either  by  a  breach  of  those  conditionjiwUckM 
always  in)p]ie<l  or  uiidcrstood  to  l)e  annexed  to  the  estate,  or  those  which  miTlvipH' 
ui)on  between  the  parties  and  expressed  in  tlie  lea.«e.  The  lesMor,  having  the  jhi^^h^A 
may  annex  whatever  conditions  In*  ]>lease8.  providiKl  they  bo  not  illegal,  unraiMUl 
or  repugnant  to  tlie  grant  itself,  and  upon  breach  of  thef«e  conditions  nuyiroidlii 
leai*e.  Any  aet  of  the  lessee  by  wlueh  he  disjifKrms  or  impugns  the  title  of  hii  !•■ 
comes  within  the  fu'st  elnss:  for  to  ever>'  lease  the  law  tacitly  annexes  a  oooditioB M 
if  the  lessi'e  do  any  thing  whii'h  may  att'ect  tlie  interest  of  the  lessor,  the  lewe  AA^ 
voi<l  and  the  Irs-^or  may  re-enter.     Every  sueli  a<'t  neeesiiarily  determines  the  rUIb 


of  landl(»rd  and  tenant :  since  to  claim  under  another,  and  at  the  same  time  to 
vert  his  titb>. — to  affect  to  }iold  under  a  le.'ise,  and  at  the  same  time  to  destrojrlkii^ 
terest  out  of  wliirli  the  leiisp  arises. — would  he  most  palpable  inconsistency.  So 
the  teniint  <loes  an  aet  whieh  amounts  to  a  disavowal  of  the  title  of  the  lesMT.  BO 
to  quit  is  neee-sary :  as  where  xhr  tenant  has  attorned  to  some  other  perMnuor 
an  a]>]ilieation  for  rent  by  saying  tliat  his  connection  as  tenant  with  the  pAity  iFriPf 
has  e<-a>'ed.  In  sueh  ea^e>t  as  the  tenant  sets  )iis  landlonl  at  defiance,  the  lsndM*9 
eonsi<ler  liini  iMtlirr  as  lii-  tenant  or  ju*  a  tr<*sj)asi=er.  Newman  r*.  Rut ter,  8  WrtBl* 
AVilli^m  r*.  Watkins.  :\  I'.!.  I'.i.  Jaek<on  »-.v.  Vineent.  4  Wend.  633.  Whet*  tb#i«ii» 
condition  of  re-entry  r«'>«'rv«'d  in  a  b-ase  for  nen-i>ayment  of  rent,  the  Undlorfi^ 
<lem:ind  the  precise  amount  (bic  on  the  day  it  becomes  due.  at  such  a  rODTeoktt  i^ 
before  Hunset  that  the  sum  could  be  countt  d  and  on  the  most  notoru  BpvtttftkiM 
6Ui 
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:  for  term  of  years  lintli  iiu'i'irnt  to  and  infteparablo  firom  hi«  estate, 
H|HHMul  a;:ret*iiioiil,  the  Hiimo  estovon*  which  we  formerly  obHcrvod(ii) 
nl  for  life  wan  eiititUMi  to;  that  is  to  Hay,  hoiiHi*>boto,  firg-bote,  plough- 
hay -iMile  ;(ir)  terms  whieii  have  heen  already  explaincd.(x;* 
Pi»^ard  to  eiiil>h'riients,  or  tiie  pn)titH  of  lands  ttowed  by  tenant     r«i  15 
,  then*  is  this  <litferenee  hetwern  him,  and  tenant  for  life:  that     '- 
le  term  of  tenant  for  years  depends  u|>on  a  certainty,  as  if  he  holdii 
slimmer  for  ten  yeai*s,  iui<l  in  the  la>t  year  he  howh  a  cnjp  of  coni.  and 
-i|K*  and  ;.'iit  before  midsummer,  the  end  of  his  term,  the  landlord  Hhall 
tor  the  tenant  knew  the  expiration  of  his  term,  and  therefore  it  wa8 
oily  to  sow  winit  he  could  never  reap  the  prfitits  of(y)     But  where  tho 
years  <le|KMids  u|Hin  an  uncertainty:  as,  u|M)n  the  deiith  of  a  lessor, 
v«i'lf  only  tenant  for  life,  or  iK'in^  a  husband  scisiMl  in  ri^ht  of  his  w^ife; 
tfrm  (»f  years  1m*  deti-rminahle  upon  a  life  or  lives;  in  all  these  caMCtt 
e  for  y«*ars  not  U'in^^  certaiidy  to  expire  at  a  time  loreknown,  but 
V  tilt*  a«'t  <»f  (loil,  the  tenant,  or  his  executors,  shall  have  the  emble- 
the  Mime  manner  that  a  tenant  for  life  or  his  executors  shall  be  entitled 
»     Not  so.  if  it  determine  by  the  act  <»f  the  party  himself:  as  if  tenant 
dorn  aiiv  thin;;  that  amounts  to  a  tbrfeiture;  in  which  case  the  emble- 
ill  ;^o  to  the  lessor  and  not  to  the  lessee,  who  hath  determined  his  estate 
n  fh-t*ault.(<//<' 

•  •MToiid  sp«M'ies  <»f  estatrs  not  freehohl  are  estates  at  tct'll.     An  estate 

whrre  lands  an^l  tem^mcnts  are  let  by  one  man  to  another,  to  have 

»ld  at  the  will  <if  the  le>sur;  and  the  tenant  by  force  of  this  lease  ob- 

<•  l*«i:i-  \ii  (riLiti.  im. 

'-  r..  I  itt  lb.  (■i<%i.  Lilt.  5<S. 

(«>r..i:i>:ci.  (•)lbia.66. 


U»  V. leant.     Mr<'orii»ifk  1*.  <'<)n«'Il.  <»  S.  &   K.  l'»l.     .Tiirks^tn  r*.  Ilarriiton,  17 

J:ii-k-'n  i.f.  Kipp.  ;i  \Vi'ii«l.  *Joi>.    t'<inn«T  r.v.  Hrudley,  1  H«iw.  U.4S.  211.    Jonc« 
■'►  N.  Il.iinj*.  «'>'*.--Sii  \K'WiMii». 
II. lilt  lo  )>  •mid  t<t  ii>iiiiitit  till  waitc.  luid  to  niakt*  fair  und  tt'niintuhlc  r«'|iair9, 

•t:fij  ill  \\.ii'|.i;\H  m-  iLMirs  thai    havr  ! 11   !»rok«'ii  hy  hini.  so  a**  to  prev«'nt 

•  I-  i\  ••!  til"  |ir<iiii-i"> :   luit  iHit  to  inak**  xtitiotaiititil  and  la.otin>!  rt*|Miirs,  such 

on  i\"W  r-Mifliijj.     H..  i^  1,0:  liaM**  t"«»r  :ri*n«'ral  n*i»air<:  nor  in  h«»  (*oin|Mdhit»l«>  to 

•rr;>.-  it  luiii.  .1  fl.iwn  or  iM'cnnn*  rniii'Mi-i  !iv  anv  otIiiT  lU'ridi'iit  without  any 

h-  j-rr.      Vn-i  in  nil  t  i>i".  tlMTf  i-»  an  ini|ilt<>d  ann'onn'iit.  uri«in>!  «tut  i»t'  tho 

l.m  .lid  an!  t'-nant.  t«i  n^«'  tin'  |>i-«'iniM-<>  in  an  onlinary  :in«l  proptT  manner. 

«  h t«»  jMit  }..  iriianrnt  n-j-air**  i»n  tli«»  If.i-fd  pro|MTly  without  th«' eonM»nt 

■ll"ri.  hi'  <.i!in<it  4  hai  J**  tlu-ni  in  a(*<'nunt  with  him.  I^>nir  ca.  Fitz>inu>n<4.  1 
■'.  Mrno.l  ...  U:  .wn.  ••  <  \.u.  n.  47'..  Vai  k.  WeM.  17  Mi-!M»uri.  2:J2.  Hut 
r-  1  Kii^  .o.«  ini<h>  with  th«'  .i«i-fnt  :ind  !»v  th«»  »uth«>ritv  of  tln»  landlonl.  tho 
Tw:-i*:  t'T  in  ihit  ci'*"  thf  •■xm'ii'if  ni:iy  \>o  thn»wn  upi»n  tln»  landlord. — nnd 
lit  .mv  ••xj.r»--«  )»!«»tni-»'  to  pay.  It'  it  wa*i  with  hi-'  a-.-iMil  and  for  hin  U»n«»fit, 
.!  t:ii|  Iv  an  nii'l*-:  tiik.n^  t«t  p.i\  for  tlnMii.  MtTfly  "tandin^  hy  without  ohi«^<tinf( 
th<  •-  :h<  It*  niu-^t  h.'  •.••nil'  a«-t  and  «'ni'<>nrai:«'in<-nt  from  tho  landlord  toriititU) 
[  !••  i-l.-irji-  thi*  lafil!<>rii.  <'«»rni'll  <  <.  Van.irt-^ilahn.  4  Rirr.  ;i»»4.  <'ity  <*oun(*il 
•ad.  «  li;i  h.  l.;o.      rh«Ti"  i-  !i'»  iniplit'-l  f.»vi  nant  or  warr.inty  on  tin-  pari  of  a 

dw'li.ii.'-h"ii'.«'  tha*   thf  pri'ini-««'s  aro  t«*nantahli>.     t.li'v*"*  r#.  Willou^rhliy.  7 
N'l'idi  I:  •  .  W.ih  -..  l»i  Mi*..iMiri.  -14.     It  i-*  iniplit'd  fn>m  tho  l<*ttin^  a  farm  for 

d  f  !ir{ ^  th.it   thi*  t'li.tnt  will  tMiltivatt>  tho  land  u(Hx>nlin>e  to  the  rule9  of 

iri'irv.      I.«wi^  .  *.  .f.ini*-..  '»  Il.irri-.  -<»-. — Sii  \rsw(>i>I). 

wa*  r*-  "irni*fd  a-  a  l''»'m1  partii-nl.ir  rn«.t«»tn  in  Kn::Iand.  in  Wif!gh>jiwnrth  r*. 
I'..  1  I>-»ijh,  1!"!.  th.it  a  t«*n.int.  whi'tht-rhy  parol  or  df«Ml,  «fior  tlh*  oxpinuion 
I,  -hili  h.4Vi'  tlji- \\.i\ -;:iiin>.*  rrop.  ainl  thi-  ri;:ht  to«'ntrr.  rut  and  mrry  it  away, 
ni -n  1 1\\  "\  I'i-nn-,  i\.in:.i.  Stiilti  .♦.  I>,iki'y.  ."»  Hinn. ->''».  In  tlio  nature  of 
t  i-  r.- »-iii  il'li*  th  4t,  whi'ii'a  hvi-f  roinnii-n*'^"*  in  th«*  sjiring  of  on«' yoar  and 
■■  -I  t  hj  ••!  .in-'h-r.  tin*  tenant  -IpmiM  havi*  th»»  rrop  of  wint«*r  jrrain  -sown  hy 
iTMfnn  h.-S'Tt-  thi'  h'.i-i"  I'xprri'd:  oMhtw'hi'  h»'piv-.  fur  th«»  land  oiii'  whoh>yt*ar 
iviMj  thi-  h«  n-tit  ..t  a  wniT.T  rr-p.  It  U  routined.  howoviT,  to  tin*  winter 
••  !*-ii  int  In-  n»  rijht  to  a  •  rop  of  ^rain  •*nwn  in  tin*  •*prin»!  iM'foro  hit  ]«*aite 
1*1  Mil  f.  r«i*-li  r.  1  riiMia.  It.  *J'JI.  Thf  -traw  i-  a  i'i»n-titin»nt  part  of  the 
IT.  p  0  .:-  I>.1...  1  W.  A  <  MHi.  f.l.jinj,  rs.  S:\iz\i\  'J  W.  A  S.  2l».  So  in 
V.     Van  I»Ti  n  t  .  Kv   ii»t,  «  S»uih.  4»»o. — Su  iK:«iiooii. 
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tains  possession. (?>)  Such  tenant  hath  no  certain  indefeasible  estate,  nothing 
tJiat  can  bo  assi^x^ied  i)y  him  to  any  other;  because  the  lessor  may  (k-iiTnuu 
his  will,  and  [Ait  him  out  whenever  he  pleases.  But  cxiyry  estate  at  will,  is  at  lU 
will  of  ijotli  ]»arties,  landlord  and  tenant;  so  that  either  of  them  may  determint 
his  will,  and  quit  his  connection  with  the  other  at  his  own  pleasure.U'}  Yet  thii 
*lJ.n  "^"^^  be  understood  with  some  restriction.  *For  if  the  tenant  at  will 
J  HOWS  his  land,  and  the  landh»rii,  before  the  com  is  rijje,  or  tieforeitii 
reaped,  ])uts  him  out,  yet  the  tenant  shall  have  the  emblements,  and  fn^e  in- 
gress, e.ixress,  and  repress,  to  cut  and  carry  away  the  j»rofits.(«/)  And  thiinfor 
the  same  reason  upon  which  all  the  cases  of  emblements  turn ;  viz.  the  jK-int 
of  uncertaintv:  since  the  tenant  could  not  possibly  know  when  hi»  Ittodi-jri 
would  <lctermine  his  will,  and  therefore  could  make  no  pi-ovisiou  a^^ainst  it;  and 
having  sown  the  land,  which  is  for  the  good  of  the  public,  upon  a  reasonaUi 
presumption,  tiie  law  will  not  suffer  him  to  be  a  loser  by  it.  But  it  i.-*  otLvrwi^ 
and  upon  reason  equally  good,  where  the  teiumt  himself  determines  the  will;  ter 
in  this  case  the  lanillord  shall  have  the  pi"otits  of  the  land.((') 

AVhat  act  does,  or  does  not,  amount  to  a  determination  of  the  will  on  either 
side,  has  formerly  been  matter  of  great  debate  in  our  courts.  But  it  is  now.  I 
think,  settled,  that  (besides  the  express  determination  of  the  lessor's  will. Ij 
declaring  that  the  lessee  shall  hold  no  longer;  wliich  must  either  l>e  made  Dpi« 
the  land,(/)  or  notice  must  be  given  to  the  lesseeXi7)  the  exertion  of  anraetof 
ownership  by  the  lessor,  as  entering  upon  the  premises  and  cutting  timber,  A) 
taking  a  distress  for  rent  and  impounding  it  then*on,(i)  or  making  a  feotfmenti 
or  lease  for  yeai's  of  the  land  to  commence  immediately ;( A')  any  act  of  desertioa 
by  the  lessee,  as  assigning  his  estate  to  another,  or  committing  waste,  which  ii 
an  act  inconsistent  with  such  a  tenure ;(/)  or,  which  is  tnstar  omnium,  the  deal! 
or  outlawry  of  either  lessor  or  lessee  ;(^;/i)  puts  an  end  to  or  determineft  thf 
estate  at  will. 

The  law  is  however  careful,  that  no  sudden  determination  of  the  will  hrMi 
party  shall  tend  to  the  manifest  and  unforeseen  prejudice  of  the  other.    IWi 
*14"1     ^HM^*-^*^'"^  "^  ^^^^  ^"^^^  ^^^  *emblements  before  mentioned;  and.  hripvJIT 
' -'     of  reason,  the  lessee,  atter  the  determination  of  the  lessor's 'will.  ihJl 
have  reasonable  ingress  and  ogress  to  fetch  away  his  goods  and  uteD»iii{i) 
And  if  rent  be  pnyable  (juarterly.  or  half-yearly,  and  the  les.«*ee  determiDei  thi 
will,  the  rent  shall  be  pai<l  to  the  end  of  the  current  quarter  or  half  rear^f) 
Andy  u]»on  the  same  ])rinriple,  courts  of  law  have  of  late  yeara  leaned  as mife 
as  ])ossible  against  construing  demises,  wheiv  no  certain  term  ia  mentioaeiLfe 
be  tenaneies  at  will;  but  have  rather  held  them  to  be  tenancies  from  year* 
year  so  long  as  both  j»arties  i)lease,  especially  where  an  annual  rent  is  peserreid* 

<>.I.itT.  J*-".  (*j  n-Ml.  .ST. 

('I  ('.>.  Litt.  :>:>.  1^)  1  Riill.  Abr.  WK  S  Lev.  BL 

C'.  Ilihl.  :»^  I <)  Co.  I.itt.  &5. 

{*y  \\'\.l.  .Vi.  • « . :i  Rep.  IIS.   Ox  LilL  ft7,  fll 

(tf  •  1  V.  nrr.  21S.  (<>)  Salk.  41i.   1  Bid. 

(*)  Co.  Litt.  o'l. 


'*  A  tenaiiey  fnnn  yvnr  t<)  y*'iir  is  wlier«'  tenements  are  exTtrt3f>sIy  or  impliedlj 
by  the  landlord  to  the  tenant  to  hold  fnMu  year  to  year,  so  long  ba  the  |i«rtiei  ihifii^ 
BjKH*tively  i»h'a*e ;  and  tlnTe  eann<it  1k»  ^ueli  a  tonaney  determinable  only  at  the  wiB" 
the  tenant  :  for  tln-n  it  wouM  operate  as  a  tenaney  tor  his  lifo,  which  is  not  cwiljll»|l 
]»arol,  but  only  l»y  t'r<»trini*nt  «»r  otluT  ilvod.  S  Rist,  1G7.  What  was  fonnerk  cuiuiAw 
as  a  tenancy  at  will  ha**,  in  imxlrrn  times,  been  i*onstrue<l  to  be  a  tenannr  wom  J** 
voar;  and  tVoin  a  ;:i>ncTal  nreupati<^n  sueli  a  teiianev  will  be  inferred,  anWpaciatf^ 
intent  appear.  .J  liiur.  1>'.h'.i.  I  T.  U.  H".:',.  :\  T.  K.  "irt.  8  T.  R.  3.  And  mk m  ih**^ 
in  whieh  the  statute  a^rainst  frauds  (2*.)  Car.  II.  c.  o)  doclan^  that  the  letting «h«Bflv 
have  the  rU'et'i  of  an  r>tat«'  at  will,  it  operates  as  a  ti*nane>*  from  year  to  Tear.   8T.»* 

5  T.  U.  171.     S.».  win  re  nnt  is  i rived  by  a  landlonl.  that  raises  an  iin|ilif<d  •*■•? 

from  year  to  year.  thi^iL'h  tht»  truant  was  orisrinally  let  in  under  an  invalid  !«•*  • 
I'^ist.  A'>\.  So,  if  a  ttMiani  holil  ov«'r  by  eonsent  afi<'r  the  «'.xpiratiou  of  a  Iea*e.  h*  bfPC** 
tenant  from  y«*ar  to  yrar,  i"*  l>p.  \i.  17il, )  even  win -re  the  lease  wan  detenniaed  if  ■• 
diMih  (»f  the  h'ssor  ti'nant  for  lifi'  in  tho  nii<liUe  of  a  year.     1  II.  B-  97.        ^  - 

Hill  if  tin'  ein'mn-'t ain't  s  of  the  ease  elearly  jireelude  the  coi  Jon  ia  fcf*" 

sueh  a  t«*nauev,  ii  will  not  cxi:)! ;  as  whore  a  party  lot  a  shed  to  j         MT  far  it  ■4* 
iufi 
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*ftffo  thoy  will  not  niiffor  cithor  party  to  dotcrmino  the  tonanoy  even  at 
*  the  yeur,  without  rfawmablo  notice  to  the  othcr^  which  is  generally 
(i  to  Im»  Mix  nioii(h<^.(  //r" 

4  ono  HjK*t'i<»H  of  (><ttiiitert  ut  will  that  <lc«?r\*o«  a  more  particular  regard 
other;  an<l  that  is,  an  estate  held  by  copy  of  court -roll ;  or,  a«  we 
11  it.  o  cifjtyhnld  estate.  This,  as  was  tietore  ohserved/^)  was  in  its 
ml  foiiiKlaiioi)  notiiiiit;  better  than  a  mere  instate  at  will.  But,  the 
timl  iiidnli^fiiet^  <^t'  sii<*eessive  lonlH  of  muiiorH  having  ponnittc<l  therms 
W  enjoycil  by  tiie  tenants  and  their  heirs,  according  to  particular 

1 14  l^^v  m.«a  in  n*-  n*  Innc  *!:■>  it>  lb*  n  iicn  (f>  Pk(a93. 

,  will- II  li.ilf  «  yfix'*  inrtii-i*  iH-rui^  to  h>av« 
,1  J.-ii-iUiiii-  It.    Tr.  M  Mill.  Mil.  l.'i,  Irt. 


«i  NhoiiM  liki>.  oil  iin  a^'re«-incnt  thnt  tht»  tf^nant  nhnuld  <*fmvort  it  intoantable, 
tfiiduiit  ohiiiiM  Imvr  nil  th«*  duii^  for  a  ooui]M*n'*atif>n.  thfrt*  U*in^  no  m»ervii- 
•li'  to  any  aliiiinit  part  ut'  a  y<'ar,  thin  wnn  <*oii<*trutil  t4»l>e  un  c^stuto  at  will.  4 
Aii'l  it  iim-t  l>v  no  nti*aiis  he  un<lcr?tt(KNl  that  a  tttriet  tonanev  at  will  eau- 
t  tin*  pri-fnt  day  :  f<»r  it  may  rh'arly  hi'  (Ti*at«-4l  hy  th«*  *'Xj»ri'!*!*  will  of  the  |»;ir- 
:>l.    ■'»  H.  A  A.  ('io(.    ]  \hy\\\.  it  K.  *J72.   So.  iiii'li-ran  af'rf«*ni«*nt  that  tli«*t«'uant 

•  \tt*  •iiil.jii-t  to  f|iiit  at  thr»»e  months'  notic«*,  he  i»  ni>t  tenant  from  y«ir  toyvar, 
iiarf«-r  t<»  ipmrtcr.     ,'{  ranij*.  /ilO. — ('iiittv. 

tt  h'a-***  iir  (li*n)i'4(Ms  d<'t«>rniinat>l«*  on  a  eertain  event  or  at  a  fmrtirular  jierioil, 
» •lint  io  niM>f..<4jiry.  U'runM'  ImiiIi  ]»artii*s  an*  e4|iially  appriziNl  f>f  thr  «l«*t«TUii- 
hf  t*rin.  1  T.  1{.  I'i'J.  Hut  in  p^ntTal.  when  thi*  t«*nuncy  W4»uhl  otherwiiie 
IhTi-  nni>t  1h»  >:iv««u  hah'  it  w-.tr*  tdi-niy  an.  Tr.  l.*»  II«*n.  VIII.  l.'i,  Iti)  f^ntUt  to 
ij^  at  that  tiini*  of  tin*  vimt  wh<'ii  th<>  tenancy  eontnii'nrfMl.  wli«*th«T  th«<  t«*niuiey 
I  or  )iui:<lin::<*.  (1  T.  K.  I'l'.):)  and  wIht**  th««  tenant  fnt«*p<  on  diffcrt-nt  |iartrt 
tii*<'*  at  'ItllM-ont  tim»»«t.  tin*  notioe  *thonId  !»f  piv^n  with  n*f«T«Mi»'i'  to  the  mil*- 
1  prini'ipal  part  of  thciii.  and  will  U*  ^i^ihI  t'orall:  and  what  '\*  the  •ii^Mtantial 
••^tinn  tor  th«'  jury.  S«m>  in-^tano-H  *J  Hla.  H.  1*J*J4.  i\  tiast.  \'2SK  7  Kftst.  .'>51. 
"«.  A**  t>*  till'  •■■I.St  .</'  I'i.jn,  i<,  that  dt'iNMid'i  on  a  |»arii('tilur  contnu't.  anil  ih  an 
lo  till*  ^'i']i«'ial  rul«'.  Till'  ai:r4'fini-iit  h«'t^\<'<'n  thr  parties  niuy  h«>lora  month 
'.  .111*1  tli>  !••  a  niui-h  "ImrtiT  nittitf  niav  ^iitlici'.  i1  T.  I!.  l'*>'J:i  aitd  u-iiallv  th«* 

•  •t  ti'.i.-  !  i!-  tli.«  n'»i:««'  i^  ii'ijiiiri'd  a*  tin-  pi-ii"d  fMruliii-h  iin*  l(Mli;in;:-«  w«to 
ak«'!i.  .1-  .1  \\'  .  k'-  n«»li"f  whi-n  taki'n  !•>  th*-  wi't-k.  and  a  int>nth'««  wli»'n  tak»'n 
itJi.  .i?i.|  -I.  ..'1.     I  I>p.  K'.p. '.M.     A'lain-.  1-4.     l!"  liMli-in^:- an- taken  ::»'ni'ndly 

p*  r  aiirrifi.  ii  U  v**\\^\v\h'^\  to  !>«'  only  a  takin.:;  tor  oni-  yitir.  and  no  notice  to 
■•.■..ir\.      ..  i;.  .\   «'.  !»o. 

io  ilo  i»>tt  il  at  what  tinii'  nf  tin*  y<'ar  tin'  t«'nan*'y  <'«tnnnfnr<*«l.  it  is  advi'«ahht 
[••t;.  ••  ■■  t.»  .juii  at  th»'  f.xpiratinn  t»t"  tin'  i-inrt-nt  yiMr  «»t"  y«»ur  ti'nancy.  whirh 
■  n.-\t  it«r  --Hf  h  \\\'-\  ^wv  iVfin  th*-  linn-  ••!'  viMir  h^in;:  -trv'-d  with  thi**  n«>tir«».'* 
*'*     '^^  ■    !  i: !  h*  :  .i-  Tm  iii>ti«t'  to  ipiit.  th i  viri'  and  waiv.-r  th«'r»-nf.  Adam:*  on 

•-.  f..  llo      I  <ii|i,.|,.r^.  I.y  ratti-»n  A  Willimi'*.  *J7'».  notf  a.  -''nirrv. 

-  •  .•I'.i'hr.-d  .1^  n«i\v  «|.tiiiitivt|y  •*rtt|iH|  that  a  ;:«'n«'ral  li'ttini!  lor  no  ih'tormi- 

•  •1  T:iii.«.  I  'It  liv  whn-h  an  annual  n'lit  U  ri'-iiTViil.  |t:iyahl«*  i|iiart«*rly  orothor- 
i-f  tr"in   \ «  .ir  ti»  v«'ar  "•»  loni!  ti.i  Inith  parti**-*  pliM-***.      I^-»l«*v  "j*.  Itiindnlph, 

-1.     >»iu:r«'-    '.  Ilutf.  i  A.  K.  .Mai>li.  17.     .Stilivan  r.*.  Kuder*.  W  Ihina.  •'»«'►. 
t  ptr  -l  •liini-i-   !>ir  iii<>i«<  than  thifi'  vi-ar^  i*>  void  l>v  tin*  statiitv.  (»r  enurc-4  as 
i!I  •■:  Iv.  y»i  it  i'  lon-lim-d  a-  a  t«'nan<y  froniyiMr  to  yar.     Schuy  U»r  r<,  Li'jJ- 
'■n.  ••.■'.   ^ir..nj  ■■.  <':.„l.v.  •JMNinn.  ;:'!>'<. 
f.  M.i'it  t'lr  a  ti'iiii  t  •rt.iin  li«»liU  mmt.  tin*  land1or«I  mav  i»li»i't  to  iitn-idrr  hini 

U  Hi   \.Mr  t'l  xi'.ir  ••!»  th«'  iiTUi-  of  tin-  origin  d  Iim^i*.     I*illor  r*.  ]{i>lNTt<*.  \'.\ 
I'.iioM  '  I.  I'l-own. 'M*..!!!!.  .■;.;4.     Hrown  »•».  Knapp.  I  Pirk.  .TI'J.     Kronty  r«. 
11.  .■*».•*.  .i'i7.    « '"iiw.iv  IV*.  Srai  kwiMtlnT.  1  Pt-nio,  Il;i.    I>«*  Yimng  t*.«.  lUirhunan, 
'hn-.  n.'.     H- inphill  ".  KUnn.  'J  Kiir.  lit. 

hi*  li*a^«*  io  f>>r  a  ti-iin  f-itain  uhirh  ha-*  <'Xpir«H|.  the  landlorrl  lUiiy  enteral 
!it  1»*;.m1  ptiiii--  and  ili-po^^i-^s  ill.'  t«'nant.  provithnl  hi*  cun  do  •^>  without  p**r- 
III-.-  iir  a  l-T.-ii-h  I'l"  tli."  pt  ai  I*.  Ovi-r-hiT  » «.  I.»"wi-i.  I  W.  k  .<.  '.Ni.  Hi*  ni.iy 
n»'n*  at  'mi.  .■  without  h.txim:  irivi-n  anv  notin*  to  ijuit.     H«'dfonl  » •.  MfKllp-r- 

K.  '»•'.  Kv;.n*  ■.  lla-tMiL'-.  •»  Wwr.  *-!7.'..  I>uri*ll  rf.  Johnson.  17  Pi rk.  •-*•»:?. 
I'pii-h.  I'l  Wi-ii'l   ».*J-.     In  I  a-f.  liii\v*'v«T.  of  a  t«»nan«v  at  will  »»r  fnon  vi*.ir  ti> 

1 1-  ..||  •  .mil"*  )'•'  t«i  !i*:n.i*'-«I  "u  th"  piri  of  tin*  landlonl  widiiMii  a  notice  to 
iioiiTit-  :ii  liti.'l  iii'i.  .in<i  L'<n*-r.illv  in  thi-  country  (<»  cxiiin*  w\*\\  tin*  **\pira- 

yif.      rifii.' -to.  k    ■   .    F.oi-ti  iiaur.    *i  ."*i.   A    l{.    171.      In    Knjland  tin*  "winie 

-  tiii>-  *   ■    It  ••!    i)i>'  t'-n.in*.     th.iT   hi-  raniiot   j'tit   a  h-^'al  p'r:*>d   tn  the 
hoii*  ;i  *inj.l  It    i»o'i'»*  t.»  hi*   lanilloifl.     Hut  ^I'l*  <'*Hik  -j.  N"iNon.  Urijlitly 
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customs  ostaMislio<l  in  thoir  rospeclivc  districtfl;  therefore,  though  th^ 
heKl  at  tlio  will  of  tlio  lord,  and  so  are  in  general  expressed  in  the  coBfi 
be,  yet  that  will  is  ijualiticd,  restrainod,  and  limited,  to  be  excrti'd  aceo 
tiio  custom  of  thy  manor.  This  custom,  bcin^  suti'eiHHi  to  grow  up  bjl 
is  looked  upon  as  the  evidence  and  interpreter  of  his  will :  his  will  iflS 
arbitrary  and  precarious;  imt  fixed  and  ascertained  by  the  custoni  to  bell 
and  no  other,  that  lias  time  out  of  mind  been  exercised  and  dvclarac 
ancestors.  A  copyhold  tenant  is  therelore  now  full  as  projK?rly  a  tenia 
*lim  ^11**^**"^  "^  *^  tenant  at  will;  the  custom  *havin;^  arisen  fmniai 
J  uniform  wills.  And  thei-etore  it  is  rij^htly  ob8er\-ed  by  raltliorpe 
**  copyholdei's  and  customary  tenants  differ  not  w)  much  in  nature  as  n 
for  although  some  be  calkni  copvliolders,  some  customar}',  8om6  tenant! 
virge,  some  base  tenants,  some  l)ond  tenants,  and  some  by  one  name  ai 
by  another,  yet  do  they  all  a<^ree  in  substance  and  kind  of  tenure; 
cuiid  lands  are  holden  in  one  general  kind,  that  is,  by  custom  and  cont 
of  time;  and  the  divei*sity  of  their  names  doth  not  alter  the  uatuRi 
tenure." 

Almost  evcrj'  copyhold  tenant  being  therefore  thuB  tenant  at  the  wil 
loni  acconling  to  the  custom  of  the  manor;  which  custom8  differ  ai  i 
the  humour  and  temper  of  the  respective  antient  lords,  (from  whence i 
account  for  their  great  variety,)  such  tenant,  I  Bay,  may  have,  so  ftr 
custom  warrants,  any  other  of  tl»e  estates  or  quantities  c»f  interest,  wl 
have  hitherto  c(>nsi<Icred,  or  may  hereatler  consider,  and  hold  them  ooili 
this  customary  estate  at  will.  A  copyholder  may,  in  many  manor*,  ba 
in  fee-simj)ie.  in  fee-tail,  lor  life,  by  the  curtesy,  in  dower,  for  years,  at  ni 
or  on  condition:  sul>jt»ct,  however,  to  be  deprived  of  these  estates  upon  I 
currence  of  those  cin*umstances  which  the  will  of  the  lord,  proniul^ted 
mennH'ial  cusl<im,  has  declaivd  to  Ik?  a  forfeiture,  or  absolute  determinai 
those  interests;  as  in  some  manors  the  want  of  issne-male.  in  others  the* 
down  timber,  the  non-])ayment  of  a  fine,  and  the  like.  Yet  none  of  the 
rests  amount  to  a  freehold;  for  the  fivehold  of  the  whole  manor  abidrt 
in  the  lord  <inly,(js-)  who  hath  gninteii  out  the  use  and  occupation,  bat  I 
cor])ora!  seisin  or  true  legal  possession,  of  certain  parcels  thereof, toll 
customary  tenants  at  will. 

The  reason  of  i»riginally  granting  out  this  complicated  kind  of  intereeti 
the  sanit'  man  shall,  with  regard  to  the  same  land,  be  at  one  and  the  eel 
*]401  ^^'"*^i*^  ii*  fee-'^sim])le  and  also  tenant  at  the  lord's  will,  seemi t 
-'  aris«»n  fr<»m  the  nature  of  villenaije  tenure;  in  which  a  gnirt' 
estate  of  freehold,  or  even  liir  years  absolutely,  wan  an  immediate enfb 
nient  <»f  the  villein. (H  The  loiils  theivfore,  though  they  were  willing 
large  the  interest  of  their  villeins,  by  granting  them  CHtaten  which  might 
for  their  lives,  or  sometimes  be  de.»icei»dible  to  their  issue,  yet,  not  €■ 
manumit  them  entirely,  might  pi'obably  scruple  to  grant  them  an j abeob 
liold;  ancl  for  that  reason  it  seems  to  have  been  contrived,  thatapovM 
sumption  at  the  will  of  the  lonl  should  be  annexed  to  these  granta,vbc« 
tenants  were  still  kept  in  a  state  of  villenage,  and  no  fVechold  at  allvi 
vey*'<l  to  them  in  their  ivspective  lands:  and  of  course,  as  thcftteheli 
lands  must  necess:irily  rest  and  abide  somewhere,  the  law  snpposed  it 
continue  and  remain  in  the  lonl.  Afterwards,  w*hen  these  rilleine 
modern  copyhoMi>rs.  and  had  acquired  by  custom  a  sure  and  indeftisibli 
in  tlieir  lands,  on  ])erf«»rming  their  usind  ser\'ices,  but  vet  con  tinned  to  bi 
in  their  admissions  tenants  at  the  will  of  the  lord, — the  law  still  sappoa 
absuixlity  to  allow,  that  such  as  were  thus  nominally  tenants  at  willcM 
any  freehold  interest  ;  and  therefore  continued  and  now  continnes  to  del 
that  the  freehoM  of  lands  so  holden  abides  in  the  lord  of  the  manor,  aM 
the  tenant;  for  though  he  n><7//y  holds  to  him  and  his  hcira  forerer, ] 
also  auol  to  hold  at  another's  will.     But  with  regard  to  certMn  otki 

C)  On  rr^pTlx .I.N.  .M .  f. t.  (i)  MIrr.  C  ^  |  ■.    Utt.  |  »^  M^  >& 
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on*  of  fn^o  or  privilo«ro<l  toiuiro,  wliich  nro  derived  fVom  the  ancient 
nt!«  in  vi]|i>in-HiK';ii;i\(  h\  und  are  not  naid  to  hold  at  the  will  of  the  ford,  hut 

■  ih-r'ir.iiti't  t"  thr  l'i/.*^*//l  of  the  manor,  then*  in  no  Hiieh  uhniiniity  in  aIlowin<^ 
a  til  W*  rap:il'le  of  enjoying  a  frf«diold  inton'st:  and  then*furc  the  law  doth 
i(upi>'»4«»  th«'  fnvhold  (»f  Mich  lamlH  to  n*st  in  the  lonl  to  whom  they  are 
ion.  hut  in  the  tenants  theni.Helves;0*)  wlio  an^  HonietimeM  ealled  cuMomanj 
Wdtr>,  hv'wv^  allowfil  to  have  a   freehold   intertat^  though  not  a  freehold 

Tf 

lluwi'ver,  in  common  cases,  copyhohl  estates  are  still  ranked  (for  tho  r^trA 
•ouH  uhtivc  nictitioiu'd)  amoii^  t(*iiancii*s  at  will;  though  custom,  '- 
ell  irt  thf  lifi>  of  tiic  <'onimon  law,  has  estal>li*«hed  a  pennanent  pni|K*rty  in 
n»pyhi»Mt'r?'.  who  were  formerly  not  hi n:^  hvtter  than  iMindmen.  inpuil  to  that 
htM'trl  hini*««*lf,  in  the  tt^icments  hoideii  of  the  manor;  nay,  somHimes  even 
L'h'ir:  lor  \v«>  may  now  hxik  upon  a  <*opyho|ilcr  <»f  inheritance,  with  a  tino 
;iiii,  to  he  little  inferior  to  an  alisolute  freeholder  in  point  of  interest,  and  in 
•r  n»'»|H'<t»«,  particularly  in  the  clearneM  and  security  of  his  title,  to  In*  frcv 
iitly  ill  a  heller  siluatiiui.*' 

11  An  e-tale  at  surf'rniure  is  where  one  c«imes  into  poss4'ssion  of  land  hy 
ful  title,  hut  kee]»*<  it  afterwards  without  any  title  at  all.  A>  if  a  man  taken 
»M.»  t'»r  a  year,  and  afU-r  a  year  is  ex]»ired  continues  to  hohl  the  prtMnisi»rt 
lout  aiiv  fi'e*«h  h>ave  tVom  the  owner  of  the  c>tate.  Or,  if  a  man  niaketh  u 
e  at  will  ami  dic^,  the  estate  at  will  is  therehy  determined:  hut  if  the  tenant 
inueth  |Mi<*se«»>ioii.  h«*  i^  tenant  at  Huttcrani*e.Mr  i**  Ihit  no  man  can  he  tenant 
tlTeRiiice  a::aiiist  the  kiiii;,  to  whom  no  A/i'/i/w,  or  neirlect  in  not  enterint;  and 
ill::  ihe  tenant,  is  ever  imputed  hy  law;  hut  his  tenant,  so  holdini;  i»ver,  is 
i«iereii  a-i  an  ah>oiute  intruder.i  .rt  Hut.  in  the  caM*  of  a  Mihject,  this  estate 
Ih' de«»tn>ved  whenever  the  true  owner  shall  make  an  actual  entry  on  tho 

■•  r***  ■•■.  *•*  <  "  ''"l»vh.  J  •:j.    Ci..  r.r.  •-»•>.    1  1U41.  Abr.  ji4i.   2  V»nlr 

tx     i-r  t.t     i<r..»^  .-  rill,  ru'/.m.    1J  llio.  Ai<r    tit.      \i-      «  .  itii  4  ij.    Uml  K^jtii.  ];M'i. 
i.  i: .  f.r,  ■«'  ;t i-  jn.,  ju.    u  i:«i..  :•..   in.  i.m.  j.i.        .»  r..  i.nt.  .iT. 

■  '   I)-. I. 

•  ►j.\l;.i|'l  i*r  iMi^ioiiiirv  tt'niiri'  ii»;iv  l»e  put  an  «'iel  to  hy  a  L'rant  fnmi  th«»  lord  of  th*> 

•  M  'ir  i'l  lii-  -••i;:iii«ii  4I  rij:lit«».     Tlii-*  i-  «mII"i|  .•  t'.-.nri ,y.tt..  ut,  an<l  the  tenant  Kv  tlii^ 

*  \ :ii i-» 'I   in  •-••Tniiion   -i»i-ii;i'  nt'  tin*  l,in<U.  wlti«"h   ln'  ilj^'iiei'fnrtli   linliU  .14 

I?  til  :li.  •ii|i*iiiir  l««r'l  n\  wlimii  tin-  l«»r«i  li«'M  li»'!i»rf  tlif  L'r.tnt.  It'  a^rain  «*>i|.\|iitM 
r--.'J,..I'|  :.l.  -  l..-i'iiii|i>  Miiitf<l  in  'MI"  jht-imi.  •"  •  ■/  '»'i  ■«■».'  taki'-*  |«la«*«».  tlif  i-nfivhojil 
•^' rii.  rjiri;;  ;»n'l  l'f,-..miiii;  .'xtin^nii'-hi'il  jn  t  !i<* '>Mi<i'ri(>r  i>n<-.     K«»riii«'rlv  tli«' ;:ranMn^ 

r*:f  ill-.  rn«iit  !••  .1  tt-n  oit  wa-*  «'ntiri»l\  witliin  lh»*  It*-  «-t  i»f  tlj**  |i»nl.  aiwl  t)n»  tenant 

»••!;»'. iiiH  «.t  ♦iht  liinni.'  an  alt^Tatioii  in  lii-*  t«-!nir»'.     Wln-re  tin*  tint»  iin{>tioi'i|  |,y  th«* 

'*i"ti  til"  I  li.in-j*-  •»!  a  t«'Ti  int  i-*  ai  liitrarv  in-tf.iil  •■t'l'i-rtain.  tlit'  |Mi«itinii  nt' tin*  eoiiv^ 

" r  >  .1  \*'T\  'I.*  I' l\  ant. I ■_'•■' "U*  on*' :  and  tli**  It'ji-.laTiin*  li'i-.  iif  |.iti»  vi'ar>  lH'«»n  ili>|M>iiH| 

•V  \\-  \\  TJif  :jMj""lini'  nt"«  tliU"  npjio-iMl   t«»  lie'  tVf*'  :'lii*natii>n  «»t'  Iand<«  w*  n  jiudlie 

-Ajj  ••      A -I  iii'lv.  — -viTal  a«-t««   liav»»  \»'*\\   |ia*-f  I  tl'nin:!  thf  |tr«'*«'nt  r*'i:.'Ti  ■  Vii*- 

w  'ii  \\.*'  ..I  ■•  .-t  •>!   J.I   ill*  itiii:*  ••ntVani-lii-iTii-nt.  tin'  la-t  «»t'  wliieli  1  !">  A  !»•  Viet.  e. 
-X*  -Ti  i*";«-l  t»-M  inf-  ti»  ••••:mj"'1  tin-  l«»r«l  t-*  irr.mr  ••ntV.ini'lii'^fnicnt.  and  Xh*'  l«»rd.  if  he 

■^"^  t jit-l  T.-iiiint-  ti»  .i«i-»'|«t  it. — in  fith«T4*a-«'.  nn  ttTTn*  wlii^h  in  ca^e  Mr<Ii4|iut<* 

X—l  y*\  th«'  « inr--i«MitT'  aj«|inint»''i  t'»r  tlii'*  I'lirjM*"!'  \*\  the  !<tatni«'. — Kr.RR. 

W  !ii..r?j.iL"»r  wl:«.  i»  »utV»ti*'I  ti»  I  iintitni*'  in  j.i»»-.t".»i.in  hy  tli»»  ini^ri:»air««f  1*  a  tennnt 
tT»-r.iii' •■.  ■'•  I'l.  A  .\.«i'»l.  Sfi  a  j»»'r-«'»n  wli«»  ha*  ^  %'»'\\  I- t  inti»  jMi^<»i'?.».ii»n  nndiT  :in 
••ii'-iit  J'lfa  l«- »-••.  aii'l  iiurn  wh'Mn  th«'  l-in>l!«»i-«l  Iia*  n«»t  r»'i'«-:vi*i|  n-nt :  fm  lii».  Ii-ivint! 
^.\\  .r,'.  r-*t.  T'lc.  alr.T  th-ni  iiiil.  !»••  .-vii  tf.l  h\  thi-  LiihIItiK  'J'r.iunt.  H- : .  tlmnjli 
mM  I-' •»th»"rtM-''  it'  r«-iit  wt-i-i-  r»*i  i-ivi-il.  whifli  wntiM  .itVurd  fviih-iire  i>f  a  tt-nani'V 

\»\\r  ••»  v«-ar      1  '.  Ki-t,  Iv.     Sn,  if  a  |»nrrh.»-fr  hi-  l.-t  int«»  ]Mi-''«--iHi«»n  )M'l"«>ri»  «'i*nv«'v- 
*>i  \\\"  \'"*.\\  int«M"-t.  h"  i*  a  nn'ii'  tenant   at  •»nlli'r.in«'»».  and  may  Ih»  eviit«"d  after 

Mel  ..f  th.-  JM i.ii      .1  I'tinp.  *i.    l.l  |:.,.t,  'Jlo.    'J  M.  A  S.  S, 

r*l«'»k-  till-  II-  \\\  •_'•[  In-tit.  lit-  tlii- tiivft-ity  i-*  to  In*  ••!i-.«pvi»il:  thfit  wlien^  n  mnn 
'fh  t«»  i  p.irtii-nl  n  ••-T.»t"  hy  tin-  aet  ot'  tli«»  paitv.  tlnTi*.  it'  In*  le»M  ovt»r.  Iii»  i-*  :i  tcmint 
fliToi'f  :  hnt  wh»'n»  h"  eonn-rli  to  th«»  particnlar  ••-tatf  !»y  :irt  i»f  law.  ai  a  irnartii.in, 
h-'ar-  •■.  thtT  •.  ;t'  In*  h'»!.l  nvt-r.  h»*  i-*  no  ti-nant   at  *ul!i*ran«'«'.  but  un  tilMtor.     Th« 

•  I'-  rriie-  i-  I  li-l  <l'tun  in  I  In^t.  -71. 
nii'Tiv  t-n-uif*  at   -«it]'iTan«'»'  w»t»'  not  liahh*  to  ]»!iy  nny  r#»nt   for  tin*  lainl-*.  )te«*au«#i 

■  fh- !  'Ily  of  tht»  owni-r-*  to -ntrfr  th»*in  to«*oiitiini«'  in  |H»*-.f-i*!i>n  aft«  r  tln'^U'iiTuiina- 
of  th'.'ir  ri;fhtful  t-Lile.    Kineh'.«<  cane,  ll  Leon.  14u. — t.'uiTTV. 
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lands  and  oust  the  tenant:  for,  before  entry,  he  cannot  maintain  an  adk>nof 
trespass  a«rainst  ilio  tenant  by  sufferance,  as  lie  mi^ht  against  a  stranger:  j) 
and  the  reason  is,  because  the  tenant  beinj^  once  in  by  a  hiwful  title,  thtr  liw 
(whicrh  presumes  no  wron«^  in  any  man)  will  suppose  him  to  continue  ufoni 
title  equally  lawful ;  unless  the  owner  of  the  land  by  t»ome  public  and  avovel 
act,  such  as  entry  is,  will  declare  his  continuance  to  be  turtiout^,  or,  in  comnMa 
language,  wrongful. 

j^-^-  _         *Thus  stands  the  law  with  regard  to  tenants  by  Bufferanco,  and  laai 
J     lords  are  obliged  in  these  cases  to  make  formal  entries  upon  their  bind«.^:) 
and  recover  possession  by  the  legal  process  of  ejectment;**  and  at  the  atmoiL 
by  the  common  law,  the  tenant  was  bound  to  account  for  the  profitsof  tbe  iaii 
HO  b}'  him  detained.     But  now,  by  tlie  statute  4  Geo.  II.  e.  -3,  in  case  any  tenuA 
for  life  or  years,  or  other  person  claiming  under  or  by  collusion  with  such  teioBli 
bhall  wilfully  hoM  over  after  the  determination  of  tlic  term,  and  demand  nuidi 
and  notice  in  writimj  given,  by  him  to  Avhoni  the  ivmaindcr  or  reyen«ioD  uf  tk 
premises  shall   belong,  for  delivcrring  the  posscs.^^ion  thereof;   such  penoiLM 
holding  over  or  kec]Hng  the  other  out  of  pos.^ession,  shall  pay  lor  the  time ht 
detains  the  lands,  at  the  nite  of  double  their  yearly  value.     And,  by  slat  ate  11 
Geo.  II.  c.  10,  in  case  any  tenant,  having  power  to  determine  bis  Iea.«<^',  sliall  jsirv 
notice  of  his  intention  to  quit  the  ])reniiM's.  and  ^hall  not  deliver  up  thepoM- 
Bion  at  the  time  contained  in  such  notice,  lie  shall  thenceforth  pay  doable  thi 
former  rc/i^  for  such  time  as  he  continues  in  posses.sion.     These  statutes  hart 
almost  put  an  end  to  the  practict^  of  tenancy  by  sufferance,  unlesj»  with  tlie  tadi 
consent  of  the  owner  of  the  tenement.'* 


CIIAPTlvIl  X. 
OF   ESTATES  UPON  CX>NDITIOX. 


Bksipks  the  sevenil  divisions  of  estates,  in  point  of  interest,  which  wfkw 
considerc<l  in  the  three  jn'oceding  chapters,  tiiere  is  also  another  Fpeciwiii 
remaining,  which  is  called  an  estate  Uftnn  couditioh;^  being  such  whowexiiiaw 
depends  u})on  the  ha])peningor  not  ha])pening  of  some  uncertain  eTeDt,vlMn7  |'   / 

(V;  (\i.  l.itt.  .'iT.  {•)  b  Mod.  3>>4. 


"  It  hjus  hoon  a  p/norally-rcM-rivird  notion,  that  if  a  tenant  for  a  term,  from  jetr toy* 
at  will,  or  at  ^utVrrauco,  hold  over,  and  do  not  quit  <»n  rtijuest,  the  landlord  uf«t*|* 
action  of  rjootmont,  ancl  cannot  take  possession.  But  s<'e  7  T.  R.  4^(1.  1  fticpB*^** 
1  Hin;ili.  K«'p.  I'iS.  Ji  Taunt.  -<)J-7:  iroui  which  it  appears  that  if  the  laniUofd  «•■  ^ 
])oss«'>sion  witJKmt  foMiiiiitiin;:  a  Iiivarh  of  iln*  peaiv,  he  may  ilo  so:  and,iiHW.»" 
woro  to  occa>iioii  a  Iji-oarh  j.)f  tlu'  p**arj'.  ami  b«*  liable  to  bo  indictctl  for  a  forriW*  ^J« 
still,  ln'  would  liavo  a  lU-iV'nrr  to  any  wt'tm  al  th«*  suit  of  the  i»arly  wrongfully  W*! 
ovrr.  ln.M'aiiM*  tli«'  plra  of  lilMTinn  toni'incnliini.  or  other  title,  in  the  leftior,  wonW ■j'J 
t?arily  W  |»lra'l«'d  in  har.  Tiii'ri'for«*  a  piM'son  who  wron;:fulIy  hohU  over  cinnoldjrtj 
the  <'atilr  (»f  tlu'  lan<llord  put  on  tht*  jironiis-es,  ^7  T.  K,  471,)  or  sue  him  in  tiw|** 
his  rntiy.     1  liiii^rh.  lu'p.  \'>>. — <.'iiriTV.  _ 

**  A  nioiv  sunnnary  pnMVfdin^  siill  is  /iiv«Mi  by  statute  I  &  2  Vict.  c.  74.*bwfP** 
Fion  is  unlijwfully  \\*'h\  ovor  afttT  tin*  dptormination  of  the  tenancy,  whore  thffj*" 
r*Mit.  or  wlh'iv  tlu'  n'ut  (1«mv*  not  «'.\rct»d  '2\\f.  a  year.     In  such  ca*c»  the  UndW*f 
give  tin-  t«'nant  or  on-upier  noiit-e  o|"  his  iut«-ntion  to  procecH)  to  recowr  !*■■** 
un<h'r  tiu'  auiliority  of  tin'  ad  ;  and  if  the  tenant  docs  not  appear,  or  fails  to •■«■<•■ 
why  lie  doi's  not  ;:ive  |K»ssession.  two  Ju><tiees  of  the  peace,  uetiug  for  the  <iay^JH 
issue  a  w.irrani  und<>r  tln-ir  hands  and  seaU,  directing  the  constables  to siTetkeliH^ 
j>oss<*ssion.     And  n<»w.  hy  statute  'J  vV  lo  Vict.  c.  U4,  8.  122,  «)  soon  as  uie  ^•'■5J*5 
torest  of  the  ti-nani  of  any  house  or  land  where  the  value  of  the  liremisei  or  ttj^* 
did  not  exceed  50/.  per  annuiii.  ami  on  which  no  fine  had  been  paid,  slkall  hiTeMiiMB 
lie  duly  deiernilni-d  by  a  lepd  notice  to  quit,  and  the  tenant  shall  refive  to  y^S 
hindlord  may  enter  a  ]>laint  in  the  eoiinty  court  and  ohtain  pocsesfion  throng  *"^ 
'>f  the  county,  who  may  Im«  em]»owi're<l  tt>  enter  on  the  preuihies,  with  nch •M^'^* 
he  shall  <leem  necessary,  and  give  possession  accordingly. — Stewikt.  j^ 

*  As  to  tiling.^  executed,  (u  conveyance  of  laudi»,  for  iuatancej  a       dilifla|totelH^ 
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Cfttate  may  bo  cither  originally  crvatod,  or  enlarged,'  or  finally  defeated. (a/ 

[•)  Cak  Liu.  'JOl. 

t  Im*  «*nMtt-il  unil  ttnn«*x«*<l  to  t)i««  orttuti*  iit  ttio  tiiiio  thut  it  in  nwU*.  not  HulwfqiUMitly : 
c<>nihti<>ii  may.  imlrcHl.  he  (*<iiituii)«>4l  in  »  H«>]iiiribt4*  inf^trurnent,  but  then  th:U  lUUHt 
raltnl  Afpl  «l4'livrr«'d  at  the  nam*'  time  with  th«'  i>rinfi|>al  dt>ed.  <Jo.  Litt.  *Ji\i\,  b.  Totieh. 
A*  t«>  thin^'H  extf'utury.  (Hueli  a.**  rent.4,  annuititft,  kc.)  a  grant  nf  them  may  be 
r»iti<-<l  hy  a  i-diiditinn  er«Mt«'«l  att«*r  the  execution  r»f  xueh  grant.  Co.  Litt.  *Jii7,  a. 
l«*ti*n  I  III  hi-t  .'•2*'th  »n<l  thref  folltming  M«N>iions)  mivh,  divera  wordn  there  W.  which,  hy 
if  ••(  iliciiioi  Uc-.  niiikc  «>«tat«'s  u|M>n  condition.  S'lit  only  the  oxpniM  word*'  'Mifion 
l:lt"n."  hnt  aUo  the  word**  "  pmvidiMl  alwavH,'*  or  **ho  that,"  will  make  a  feofTnu^tit 
^•*i|  f'i>nditi«>n:il.  And  aL'uin,  (in  hii«  li-'lUt  hection,)  hefuiyn.  the  wordH  **if  it  ha|>i»en" 
mak«*  Ik  i-findition  in  a  d(*4*d,  provided  ^  ff>rer  uf  entrt/  in  a4l(h*d.  Without  the  rf*m*r- 
nn  itt'  »ueh  ii  |Hiwer,  th«'  word<«  **  ir  it  happen"  will  not  alone,  and  by  their  own  forc«s 
L«*  a  pMNl  ci»iiditi<»n.  Thi'4  distinction  'ms  aWo  notice«i  in  .^hep.  Touch.  12*2,  where  it 
l***  l.iid  dnwn  (hat  althou^di  the  w(»rd<«  "proviso,"  **^\  that,**  and  **on  i*onditifm" 
th*-  iifi-t  propiT  wordt  to  iii:ikt»  a  omdition.  yet  they  have  not  always  that  et1«H't, 
fr«"«|U»'iitl\  -•TV*'  for  <itlnT  ]»ur|»«HeM:  Honictime;*  they  operate  an  a  «|U.ditication  or 
tAi;i>n.  h««iiictiiii«»*i  a««  a  c'lveiiant.  -\iid  when  insert***!  nmmuj  th»'  r»»*»'wii«/ji  in  a  thH^I, 
r  o]N.T.«ti'  art  a  t'-'infttmn  only  when  attcnd«Hl  hy  the  foih»win>e  circunHtanc****: — 1st. 
en  tiif  cl.iuoe  wherein  they  an*  found  is  a  fultntantive  one,  havinf?  no  (lefienih'iif^ 
n  »n\  < •titer  sentence  in  th«'  deeil.  (»r  ratlier,  perha|i*,  not  U'lnfr  us«il  mer<*ly  in  quali- 
ti««n  «>t'«uclt  otlier  sentence,  hut  standing  hy  itM'lf.  l!d.  When  it  it  «'ompuUor>'  u|>on 
f«^itV»t'.  tl.ifi«>e.  i»r  Itsy-ee.  .'hI.  When  it  proi-eedj*  fn^m  tlie  iiart  of  the  feotl'or.  «lonor, 
c*M'r.  aii'l  declares  f,i.*  intention,  (hut.  a-*  to  this  pi>iiit.  nee  Whichcote  im.  Ki»x,  <'ro.  ,lac. 
.  ('roinwell't  ca<»e.  'J  Re]).  72,  and  m/ra.)  4th.  Whi*n  it  is  applietl  to  the  e»tato  or 
er  •uhi**!  t-niatter. 

The  w  rd  *■  pr«»vid«Nl"  may  o|H'nite  a«  a  condition  and  al«o  a  covenant.  Thuii,  if  thu 
nU  dfi*  "pritvideti  always,  and  the  feotlei' ilnth  oivenaiit.**  that  neither  In*  nor  his 
r«  -iiill  d<i  -ut*h  an  act  ;  this,  it'  hy  indeiiMire,  is  Intth  a  ci>ndition  and  a  C4»ven»nt.  for 
'  n-ir  U  will  he  c<»n>ider«H|  as  tlie  word<»  %*{  h.*h  )i:ir(ies.  Whichcr>te  i'.f.  Kox.  Oo.  .lac, 
'  r>  it  tt  tlie  d.iiiM'  liave  de^HMnli'nct*  on  anothiT  clau<«'  in  the  d«*<Hl.  or  )m<  the  word* 
th»»  ti-«irt'i**  to  <'<»inpel  the  /'''i^'T  to  do  j"inietliin|5.  then  it  '\<  not  a  contiition.  hut  m 
'•'iiui*  '•iilv.  ."^o.  if  the  clan-^e  t.«>  applied  to  ^otiie  other  thinif.  and  not  to  tlit>  >ulr«1anco 
th-!l.:r»_'  jriiitiHJ,  then  it  i«*  no  condition.  .\-.  if  a  lea-'e  1m«  made  of  land,  reixlerini; 
tat  It..  pruvpliMl  thai  if  such  a  tiling  li:i]ipeti  it  ohall  he  paid  at  C.  thi-*  (1ih"4  not  inaku 

•■*:.i'. fi'iiti'in  il.     And  a  j»rovi*o  that  a  le.-'^or -hall  n<»t  «liotrein  for  rent  may  In*  a 

*i   <  xr.  i.:i><n  {•>  lilnd  him  :  hut  not  a  ci»ndititin  ann«'xeil  to  the  e*»tate.     .*<«'e<\i.  Litt. 
^•.     r.ii.'li  !i"ld'-»  i'rt>e.   M«»"r,  .'.•►7.  ."^.  <'.  7    Kep.  7**.     lU-rkeley  r*.  The  Kirl  of  iVm- 
«-.  M     r.  T«»7.  S.  r,    Tro.  Kli/.  .;•»»;.  :,i;n.     Ur.c.\n:ii»'    *.  U-'e^ton.  IMimd.  l.;l. 
h»»  Ji..:.!  "It"    fr.',|neTiily  cri'ate-*  a  con<litioii.  hut  n-it  alway- :  fi>r  .-ometimi"«  it  mak'^ 

•  • '•   -.  ft  whei-'  a  lei-e  i«4  nM'h»  for  y«-ar-.  if  A.  R  "hall  mi  Ion i:  live.     romJitioni 

^'— .iTjTi«'X- d  t<»  d'ini^c'4  for  yeii-s  without  aiiv  «»f  tli formal  words,  where  the  in- 

•  ii.f  !:i MTe  >le»uid  he  conditi<»nal  i^  a]iparent.     <'o.  Litt.  2t>4,  a.,  214,  h.     Shep. 

^»   ':."..--' 'inn  V. 

^  I>jr::  >il  ir  •'^t.ite  may  he  liiniliMi  with  a  citn*Iiti«in  tliat.  after  the  hni^iieniiiir  of  a 
*:  ft  •  .tri:.  t':e  per-"ti  to  wi;"»iii  the  tii'-t   e-Jtate  i^  litiiit*-!  -hall  liavi'  a  lar^rer  e-iate. 

■  a-    !ri:::"ii   111  iv  h.-   ijii...l  .mil  etlectual  je*  well  ill   relaMoii  to  thiiiiTs  whii*h   lie  in 
*    a-  •  .  f};!  _'-  wlii'h   lie  ill   livery,  aii'l  mav  he  anne\ts|  as  well  to  an  estat»^tail, 

■  5-^  ■  riTi'.t  h.-  iliowiK'tj.  ;iv  to  an  e-tati'  for  life  or  vt-ar*.  which  may  }h»  n)«T:;*H|  hv  tli« 
"*  ^  ■'  I  jT'-  ••■!•  ''-late.  l»'.it  *ui\i  iiHTea-e  of  all  e^ijiti*  hv  lorci*  of  Mich  a  conditiiiii 
-r  *.•..•,.    :.,iiv  iin  i-hnt-.      1.  There  mu**!  1m*  a  p.inii-uiar  t^-tate  as  a  foiinil.it  i«  in  t«»r 

•  »;  r-t-.   '.  t -t.. ..!»'♦'•  T  up"H  :  wli'.i-li  p  irticular  e«*t.ite.  loi-<l  < *oke  lieM,  mu<«t  not  he  an 

*  ••  .1*  .V.;;.  Ti"i  iiV'NMhl.-.  M-r  i'Miitin::ent.  2.  .'^^iich  p.irticular  •••«t.iti»  ouirht  to  CMiitiniie 
*••',,:...,■  ..-  jr.iiit»-«»  uiit.l  iJ.f  inci-iM-e  h:i]ipi-n«i.  or  at  lea-^t  no  alter.ition  in  privity  of 
'-■  iJii-T    h..    I'j.iih'    hv  .iUiliitii>n  i»f  till*  le--ee  or  grantee  ;    thoi|;;h    tlie   nlietl.lTion   of 

!••*... r  ..7  ;»j  iij'..r  will  h'lt  aih-ct  tlie  coti<lition  :  and  the  alteration  i*(  piT^ons  hy  ilt*- 
'^  >'!  IM-  r-v*:*:"!!  i'»  thi'  hfir^  of  the  ^rmtor.  t»r  lii-*  alieiH-e.  or  of  the  particular 
^•-  *••  :)..•  r.-pr-  -«  iitativf-  >>(  the  jmnti-i*.  will  not  avoiil  the  cuiidition.     Neither  net»il 

*  ij-  •■M-.-  t.i'pv*'  I  I.e  e  imiih-ili.iti'K  upon  tin*  parti«'ul.ir  estate,  hut  may  eiiun*  Ji*  a  n^ 

*^'l  r  f..  the  fl..| f  the  p.ir'icul.ir  e-tate,  or  his  repr(*>eiitative<4,  Ku}H>e.|ii«>iit  to  an 

^'i:  j.r-'  r«  "1  i.iih-r  to  -•niiehiMly  eUe.  '.\,  The  increase  uuiol  ve<»t  an*!  take  et^«^<t 
**-l.i'-l\  up  .II  !h«'  p"r!i»rtiianti' of  the  coiiilition:  for,  if  an  estate  cann<»t  U*  eiiLir^iMl 
«••%•:-.  .11  •!  tilt  app<iiiit<-<l  f'lr  it-i  eiilar;*emeii1.  the  enlarp>ment  •^hiiH  never  take  pl;u*e. 

til*  ;  i.'t.i  iiiar  e-t.iti*  afi<l  the  iiicrea>i*  oii^ht  to  ilerive  their  etlis't  from  (tni*  and  the 
^  m-truiiit-Mt.  <»r  from  ^fVcral  di-«>d!i  doliv«*rcil  at  one  and  tho  Minn*  time.  I<«trd  .^IaT- 
l  •  c^««.  ••  Ki'li.  l4'.*-hV{. — riiiTTV. 

U  u  a  rule  of  law  that  a  condition  the  otrvct  of  which  ia  to  defeat  or  dct«^rmiuo  aa 

&11 
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And  these  eonditional  estates  I  have  chosen  to  reserve  till  last,  bccaasc  thevari 
indeed  nioro  properly  ([iiahHeations  of  other  estates,  than  a  distinct  8}tocit:»of 
themselves;  seein>^  that  any  quantity  of  interest,  a  fee,  a  freehold,  or  a  term  of 
years,  may  uo])end  upon  these  provisional  restrictions.  Estates,  then,  upon  coa- 
dition  thus  understood,  are  of  two  sorts:  1.  Estates  upon  condition  implli^:  t 
Estates  upon  condition  rxprr^rd :  under  which  last  may  be  included,  3.  R^tatci 
lield  in  xuvtio^  g*^i]*%  ov  pledge:  4,  Estates  by  statute  merckantf  or  statute  stapU:  5. 
Estates  held  by  elegit, 

1.  Kstates  upon  condition  implied  in  law,  are  where  a  grant  of  an  estate  hai 
a  condition  annexed  to  it  inseparal)Iy,from  its  essence  and  constitution,  all iH^a^ 
no  condition  be  expressed  in  words.  As  if  a  grant  be  made  toamanut'ia 
oflice,  generally,  without  adding  other  words;  the  law  tacitly  annexe;*  hereto i 
secret  condition,  that  the  grantee  shall  dul}*'  execute  his  ofRccJb)  on  breach  of 
*1531     which  condition  "'it  is  lawful  for  the  grantor,  or  his  lieirs,  to  oust  Lin, 

-*  and  grant  it  to  another  j)erson.(f;)  For  an  office,  cither  public  or  ]»nTate, 
may  be  forfeited  by  mis-user  or  non-user y  both  of  which  are  breaches  of  thi*  im- 
plied condition.  1.  By  mis-userj  or  abuse;  as  if  a  judge  taken  a  bribe,  orap&rk- 
keeper  kills  deer  without  authority.  2.  By  no/i-u^er,  or  neglect ;  which  in  paUie 
offices,  that  concern  the  admini^tration  of  justice,  or  the  commonwealth.  i»  of 
itself  a  direct  and  immediate  cause  of  forfeiture;  but  non-user  of  a  private  offirt 
is  no  cause  of  tbrfeiture,  unless  some  s])ecial  damage  is  proved  to  be  occaMOMd 
thereby.! (i)  For  in  the  one  case  delay  must  necessarily  be  occasiontnl  in  iki 
affairs  of  the  puhlie,  which  require  a  constant  attention  :  but,  private  offii*e«iMl 
requiring  so  regular  and  unremitted  a  service,  the  temporary  neglect  of  themii 
not  necessarily  ])roductivo  of  mischief:  upon  which  account  some  special  loa 
must  bo  proved,  in  order  to  vacate  these.  Franchises  also,  being  regal  privile|i» 
in  the  hands  of  a  subject,  are  held  to  be  gi*anted  on  the  same  condition  of  makaf 
a  proper  use  of  them ;  and  therelbre  they  may  be  lost  and  forfeited,  like  of&ai, 
either  hy  abuse  or  by  neglect.(^?) 

Upon  the  same  principle  ])roceed  all  the  forfeitures  which  are  given  bjliwflf 
life-estates  and  others,  for  any  acts  done  by  the  tenant  himself,  that  arv  innm- 
patible  with  the  estate  which  he  holds.     As  if  tenants  for  life  or  years  enfeoff! 
stranger  in  fee-simple:  this  is,  by  the  commrm  law,  a  foiieiture  of  their  MTrnl 
estates;  being  a  breach  of  the  condition  which  the  law  annexes  thereto, tu. 
that  they  shall  not  attempt  to  create  a  greater  estate  than  they  themBelvenvr 
entitled  to.(//    So  if  any  tenants  tor  yeais,  for  life,  or  in  fee,  commit  a  feloaj"; 
the  king  or  other  lord  of  tlie  fee  is  entitled  to  have  their  tenement*,  becwf 
their  estate  is  determined  bv  the  breach  of  the  condition,  ''that  thevfJudlM 
commit  felony,**  which  the  law  tacitly  annexes  to  every  feodal  donation. 
♦I'-ll         *^''  '^"  estate  on  condition  expi*essed  in  the  grant  itaelf  is  wbei«* 

-*  estate  is  gr;inte<l,  either  'u\  f\e-siinpl*'  or  othena'se,  with  an  exprew  qntt 
cation  annexed,  whereby  the  estate  granted  shall  either  commence,  be  enltrpl 
or  be  defeated,  upon  performance  or  breach  of  such  qualification  or  conditioD.Ji 

(&i  Litt.  Sn:><.  (•)9Krp.M. 

<«  1 1  l'i<I.  j;  :i7'.i.  (/ )  (Vi.  Lilt  21Bl 

(<*)<'o.  ].iit.  'Jivi.  (#•  Itid.  'Jill. 


estate  to  which  it  is  annexed  nuHt  dof«'nt  tlie  wholo  of  such  estate,  not  detfrmiii* ii i* 
])art  only,  leiivinff  it  ^im>iI  for  the  r»'sidne.  Jerniiii  v*.  Arscot,  Ktated  by  chirfji^i*' 
And«*rs(ii)  in  ror)>t't'.s  ea>e,  I  Kop.  S3,  b. :  an<l  sec  ibid.  i<0,  b.,  Chudleigh's  caN^l  Bi^ 

l;iS.  b.— ('IIITTV. 

*  It  is  onlv,  however,  siifh  an  alienation  bv  feotlhicnt  with  liverv  of  eieiftin  orfcf 
inp  a  eoinnum  recovery  whi<'h  works  a  forfeiture.     l)ee«l'<  under  th^  f>Uituteofl 
ortliniiry  <lepds  of  bar«r:iiii  and  sale. — tliou>!)i  th«»y  may  nsMmie  to  prant  a  gralfT 
roallv  convey  no  grcatt-r  interest  than  the  grantor  liad,  and  have  not  th* 
alhuliMl  to  in  the  text. — Sll.llt^w^H^>. 

*Tlic  instances  of  conditions  whirh  now  most  froqii on tly  arise  in  prKtice 
containe<l  in  leases  or  a^TOiMueTits  ln-twcen  lessor  ami  lo-ssee,  and  are  |wiiiripillf  *•* 
ditions  subsequent,  provi«li'<l  for  in  the  u^ual  olauso'*  i^  re-entry  in  cate  of  abtiiA^* 
partieular,  or  any  covenant  in  the  l(»ase,  as  non-]>ayniont  of  rmt,  not  repairiaf.  i* 
insnrin*;,  not  residin^j  on  the  ))rennsos,  or  in  easo  of  assignment,  or  partiag wik *J 
possession,  or  of  bankruptey,  or  insolvency,  &q.  >Sec  the  casei  npOB  tUi  mkj^  * 
513 
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oii.lit  irin»i  aro  tluTi'f  )ro  oil  her  prt'rrtfenf,  or  nuhs'^uent.^  Precedent  are  such 
ha]t|H*ii  or  Ih*  |KTrorrm'il  Ik? ton*  tlio  entate  can  vent  or  l>e  eiilar^nl :  Hub- 
an*  Hiii-lt,  \\\  i)k*  tailurr  or  iioii.]K*rt'tirinan<'0  of  which  an  OMtate  aln*a(ly 
iiay  W  «l«*t'cati*<l.  Thus,  if  an  oMate  for  lifo  he  limited  to  A.  npon  hin 
r%*  with  H..  th(*  marriai^i*  is  a  ])nMv<leiit  condition,  and  till  that  happens 
lo  /t  I  irt  whIimI  ill  A.  Or.  if  a  man  ^nint  to  his  h*KMi*o  for  yennt,  that  ii]>on 
it  of  a  liutuln>d  inarlcH  within  tiie  term  ho  8hall  have  the  fee,  this  also  10 
linn  prrffdfiit.  and  the  fcc-simplc  passcth  not  till  the  hundre^l  niarlcH  he 
Hill  if  a  man  tcranis  un  estate  in  fcr-simple,  rrsi*r\'in^  to  himself  and 
sa  ivrt.'iin  rent  ;  and  that  if  stich  riMit  )»e  not  |iaid  at  the  time  limitiNl,  it 
'  lawful  tor  liini  and  his  heirs  to  nM*nter,  and  avoid  the  estate:  in  thia 
}  i;ranlee  and  his  heirs  have  an  estate  u|H>n  condition  HuliMH|uent,  which 
>«ihlo  if  the  Condition  U*  not  strictly  ]M*rformiHl.(A')  To  this  class  mav 
rvlemvl  all  hasi'  fees,  and  fee-simples  con<litional  at  the  common  law.(/) 
1  e^tate  to  a  man  and  his  heirs,  tenants  of  the  nutnor  of  Dale,  in  an  estate 
ition  that  he  and  his  heirs  contiime  tenantH  of  that  manor.  And  so,  if 
iial  annuity  Ik^  granted  at  this  day  to  a  man  and  the  heirs  of  his  iKwiy, 
is  no  tenement  witiiin  the  statute  of  Westminster  the  Second,  it  remainii, 
nimon  law,  a  fee-simple  r>n  €*on<lition  that  the  grantee  haa  heir*  of  hiH 
U|>on  tike  same  principle  depend  all  the  determinahle  estatCH  of  fn'chold, 
vo  mentioiietl  in  the  eighth  chapter:  ha  tfurantv  ri*iuitate^  iitr.;  tlies««  are 
uiMiU  condition  that  the  grantees  do  not  marry,  and  the  like.  And,  on 
U'h  of  any  of  these  Sul»se<pient  (*onditions,  hy  the  failure  of  theao  r  «i  c^ 
encies;  i»y  the  grantee's  not  continuing;  tenant  of  the  manor  of  ■- 
y  not  havintr  heirs  of  his  ImnIv.  or  hy  not  continuing  8ole;  the  e<4tateti 
vere  re>pei- lively  vested  in  each  p-imtce  are  wholly  detenninable  and 

tinction  i-^  however  made  hetwet*n  a  condition  in  deed  and  a  limitation^ 
^itt|i>toii( /'I  I  denominates  also  a  rondttion  in  taw.  For  when  an  estate  is 
vs<.Iv  «'oiitined  and  liiniitHl  hy  tiu*  words  of  its  cn*ation,  that  it  cannot 
tor  any  ii>ni;er  time  tlian  till  the  (*(»iitiii^ency  hapiK*ns  u|>on  whi«'h  the 
<»  to  fail,  thi^  it*  <leiioniinuted  a  ltmititti*m:  as  when  laml  is  granted  to  a 

•»  -h  «  Vu\  « .u.  ^\.  k'\  <'>  s«^  pnrm  MP,  nn.  111. 

•  •     I..'!  -IT.  r  }•>".  limit. 34. 

I*   I..t;  ;  ..J.-. 


I»iir.  1".  II.  II     I  J'rui-i'.   M»«».    Ailnm^.  KJt'rtm.  imlex.  Covenant.  2  Saunders,  b]r 

I  A   Willialll'*.  Mph'X.    {■'■•ll'MtHro.    -<*IIITTV. 

Mt  •  ••:iiiii>iii  Liw  aitil  ill  th»»  rnn*iruetion  <^f  a  d<*r»<l  no  prf*»i!»o  teohnienl  wordii 
.!y  iii.tkf  .1  »ti|>iiliiti<>n  ;<rr.-. ./.nf  or  .fri^t< ./'"'" ^•'  neitln^r  dikcn  it  de|>end  ufMm  the 
all'  ••  \*l.«'tli.r  tin-  rl;m*i'  h;i>  .1  pri«»r  or  ii  i»oHt«»rior  i»laet»  in  the  detHl.  ^t  that  it 
—  :  .»"  .1  I'p'vi-o:  t«»r  ih«*  »>;iiin'  wor*!"*  hav«'  Iweii  fdn^truetl  to  o|N*rate  either  as  a 
tt  or  ii-  .1  -lit |Mriit  riiinliiinii.  .-irfitrdiii;!  to  the  nature  of  the  transaction. 

• '.  Til"  l-i-i  Iipli.k  <'«>iiMi:iiiv.  I  T.  ]\.  ♦*i|.'».  Aelierli'V  r*.  Wrnon.  Willi's,  l.Vi. 
•■!i'l-iM  •■  ^r  iiiilf|.«'nd>*ii«-c  i.f  r<>v«'n:iiit>«  nr  eoip  lit  inns  lonl  M:instield  Haid,  is  to 
:•-!  lr"iii  tiif  ♦•vidfiit  -i-n-if  and  nii'anin:!  i>f  tin*  p.irti**-*:  and.  lioweT«»r  tmiHisised 

V  \—  in  d I.  ihi-ir  pr«'<'f«|..|n'y  niu-t  di'iM>nd  u|ion  tlh*  onhT  of  tim»»  in  which 

nt  «>|  tiif  tiaiixartioii  ri'ipiiri^^  th«*ir  ]i«*ri'i>rniaiire.     Jon<^  i'^.  Iterkley,  2  l)ou|r. 

•  trill  n-it  allow  any  on.'  to  takt*  advant.ip«  of  a  Unju^m  over,  who  ha.*  himjiolf 
trim»Mit.»l  in  <'aM-iiiLr  tli«*  lT»'a4'h  i>f  a  <Miiiilitii)n.  <i.irii':t  ••».  I*retty.  j*tat«H|  from 
..  in  .i  M.-riv.  I'Jo.  ri.,rk.'  •  *.  I*aik.r.  1'  Vt^.  I'J.  P'A^iuilar  n.  j>rinkwater.  2 
U':i.  •J'J.'i.  Uiit  it  !■<  a  L'-  !1'*m1  rule  that  wh»T»'  a  condition  i*  annexinl  hy  will  to  a 
r  U-<)n.-t.  and  nnon**  i-  }M>iind  ti>  ^iv«>  notii'«»  of  4urh  rftndititm.  the  piirti**^  must 
ff*  tikf  ii'itii'f  and  |HTf«»rin  tin*  fondition.  in  onhT  to  avoi«l  a  forfeiture, 
f  •  <ir.i\<l>>ii.  '2  Ark.  ♦'•r».  Fry  t*.  rnrior,  1  M<^l.  .'•II.  lUirjfthw  rj.  IInhin»»on,  ^ 
rhillii"-    •.  I'lirv.  Sli-.w.  P.  <*.  ;'iO.     Intanry  will  U*  no  rjteu^e  in  «i«-h  ra^-  for 

''•rnnr !  tin*  r-.n-litiini.     I^Ttii' i-.».  l.^ird  Kalklaml.  2  Fnt-m.  221.    I*a<lv  Ann 

—.  I  Vt-nir.  *Joo.     Thi»  appliratiftn  «>f  thi*  p»n«Tal  nde.  however,  in  Mil'lft't  to  one 
«n  *  wli*  ft*  a  i'i>ndiii«in  i*>  tinni*.x«*<l  to  a  ilfvi.-i*  of  n-al  collate  to  the  te<itat«ir*M  heir* 

hfp*  n«»!ir«»  I  if  till'  romliti'tn  i-  n» '»'«ary  lH»fnr«'  he  ran  in»nir  a  forfeitiir** :  f"'»r  an 

•w  Will  !•••  -ii|i|MW«»fi  to  )iuv«»  entenil  and  mudv  claim  hy  doticont,  not  under  th« 
irUton  li.  IIi>nifray,  Anihl.  2'VJ. — <.*uirrr. 
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man  so  long  as  he  is  parson  of  Dale,  or  while  lie  continues  unmarried,  or  uuril  ooi 

of  the  rents  and  ])rotitm  lie  shall  have  made  500/.,  and  the  like.(ii)     In  sm-h  i-am 

the  eHtAte  deterniineH  an  soon  as  the  contingency  happens,  (when  he  ceHsf-etoU 

parson,  mari'ies  a  wife,  or  has  received  the  oOO/.,)  and  the  next  8ul>Hequent  estate, 

which  dependH  upon  piicli  determination,  becomes  immediately  vested,  vithoot 

any  act  to  be  done  by  him  who  is  next  in  exjKCtancy.     But  when  an  esutv  is 

strictly  speaking,  upon  con  ft  it  ton  in  deed^  (as  if  granted  expressly  w/»on  foiK^*'K.i 

to  bo  void  upon  the  payment  of  40/.  by  the  grantor,  or  so  that  the  grantt^  cjb- 

tinues  unmarried,  or  provided  he  goes  to  York,  &c.,)(o)  the  law  pemiiiA  it  la 

endure  beyond  the  time  wlien  such  contingency  happens,  unless  the  grantor  or 

his  heirs  or  assigns  take  advantage  of  the  breach  of  the  condition,  and  nule 

either  an  entr}'  or  a  claim  in  order  to  avoid  the  cstate.(/))     Yet,  tfaouirh  rtrirt 

words  of  condition  l)e  used  in  the  creation  of  the  estate,  if  on  breach  of  tb« 

condition  the  estate  be  limited  over  to  a  third  person,  and  does  not  immi*«iiaif!r 

revert  to  the  gnintor  or  his  representatives,  (as  if  an  estate  be  granted  hy  A.io 

B.,  on  condition  that  within  two  years  B,  intormarrj*  with  C,  and  on  failuv 

thereof  then  to  D.  and  his  heirs,)  this  the  law*  construes  to  be  a  limitati«>D  and  n«4 

♦1561    *  *condition  :(7)  becau.se  if  it  were  a  condition,  then,  u|H>n  the  hmtk 

J     thereof,  only  A.  or  his  representatives  could  avoid  the  estate  by  entrr, 

and  so  D.'s  remaimler  might  be  defeated  hy  their  neglecting  to  enter;  but.  wtra 

it  is  a  limitation,  the  estate  of  B.  determines,  and  tliat  of  D.  commeni-es.  and  lie 

may  enter  on  the  lam  Is  the  instant  that  the  failure  happens.     So  also,  if  a  mta 

by  his  will  devises  hind  to  his  heir  at  law,  on  condition  that  he  pays  a  warn  of 

money,  and  for  non-payment  devises  it  over,  this  shall  be  considereti  as  a  limits   j 

tionj  otherwise  no  advantage  could  be  taken  of  the  non-payment,  fornoiHrks 

the  heir  himsi^lf  could  have  enterc^d  for  a  breach  of  condition.(r) 

In  all  these  instances,  of  limitations  or  conditions  subsi^qnent,  it  istulieoK 
ser\'ed,  that  so  hmg  as  the  condition,  either  express  or  implied,  either  in«i«Tdur 
in  law,  remains  unbroken,  the  grantee  may  have  an  estate  of  freehold.  pruriM 
the  estate  upon  which  such  condition  is  annexe<i  be  in  itsidf  of  a  freehold  Ditnv: 
as  if  the  original  grant  express  either  an  estate  of  inheritance,  or  for  lifr;  orn 
estate  at  all,  which  is  constructively  an  estate  for  life.  For,  the  breach  of  th« 
conditions  being  csjntingent  and  uncertain,  this  uncertainty  preserves  the  fiw* 
hold;(«)  because  the  estate  is  capable  to  last  ibrever,  or  at  least  for  ibe  ljie</ 
the  t<.*4iunt,  supposing  the  condition  to  remain  unbroken.  But  where  tLeeitalt 
is  at  the  utmost  a  chattel  intei'cst,  which  must  determine  at  a  time  certain. ui 
may  determine  sooner,  (as  a  gnint  tor  ninety-nine  years,  provided  A..  &.<■' 
C,  or  the  survivor  of  them,  shall  so  long  live.)  this  still  eontinuen  a  mere  cbitttl 
and  is  not,  by  such  its  uncertainty,  ranked  among  estates  of  freehold. 

These  express  conditions,  if  they  be  impossible  x\i  the  time  of  their  creitioiL 
or  afterwards  beeoine  imi)ossible  \y  the  act  of  God  or  the  act  of  the  fccftr 
himself,  or  if  they  be  contrary  to  hw,  or  repugnant  to  the  nature  of  the  cftalil 
4c|c*--|     ai'c  void.     In  any  of  which  cases,  if  they  bo  conditions  MAMwik/, *tbt 
'  '  -■     is,  to  lx>  pcrfbnned  after  the  estate  is  vested,  the  estate  shall  become i^ 
solute  in  the  tenant.     As,  if  a  feofi\nent  be  made  to  a  man  in  fee-simple,  <vb  e«t- 
dition  that  unless  lie  goes  to  Rome  in  t«%^ntv-four  hours;  or  unless  ne mirrirt 
with  Jane  S.  by  such  a  day.  (within  which  time  the  woman  dies,  or  the  ft^-ff'^ 
marries  her  himself;)  or  unless  ho  kills  another;  or  in  ease  he  alienor  in  (^< 
that  then  and  in  any  of  sueh  cases  the  estate  shall  he  vacated  and  lietifmiK- 
here  the  condition  is  void,  an<l  the  estate  made  absolute  in  the  feoffee.    F<>rW 
hath  by  tin'  grant  the  estate  vested  in  him,  which  shall  not  be  defeated  ito 
wards  by  a  condition  either  imiK)ssil>le,  illegal,  or  repugnant.(f)    But  if  thefi*' 
dition  be  prrrrdrnt,<iv  to  l>e  perfonned  before  the  estate  vests,  as  a  gnat  l»i 
man  that,  if  he  kills  another  or  goes  to  Eome  in  a  day,  he  shall  have  snert* 
iu  fee ;  here,  the  void  condition  being  precedent,  the  estate  which  depends ibtf** 


(•)  10  Rpp.  41. 
(•)  1\M.  42. 

{Pi  Litt.  g  ruT.  9ut.  82 II ID.  VI n.  C  S4. 
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'oiil,  nn«l  tlio  ^intco  sliull  take  nothin^r  by  the  grant:  i<>i  he  hath  no 
ntil  th«'  corKlitioh  f»«*  pcrt'orriuMl.f  m) 

*  ari>  Honif  «**«tat4>H  <l«'ti'aHl)le  u]k»ii  condition  Rabnoquent,  that  require  a 
H'uliar  Uiiticr.     Sik-Ii  uri*, 

iv4tato!4  holil  in  vttJin,  in  [tt^fjt\  or  plcMl^ro ;  which  are  of  two  kindn,  vivum 
or  livin;;  plc<l;;i*;  and  tiotrftiuni  radium^  dead  pledf^e,  or  vufrtgatjr. 
fi  Vtuiium,  or  livin;^  pledge,  in  whiMi  a  man  bi>rrowH  a  Hum  (suiuhiho  2W(.) 
lu*r;  and  ;;rantH  him  an  estate,  an  of  'l^\Luer  annum,  to  hold  till  the  n^ntn 
»tiiH  nfiall  repay  the  sum  ho  liorrowed.  Thin  in  an  estate  conditioned  to 
»!>»  siMin  as  su<'ii  slim  is  raised.  And  in  thin  ease  the  land  or  pled^'  in 
lie  livin«^;  it  siihsiMs,  and  Hurviven  the  debt;  and  imnii*«liuteiy  on  the 
rt*  ot'  (hat,  re^^iilts  back  to  the  lH>rrower.(fr)  Hut  mortuum  nitiium,  a  dead 
4ir  m'»ritja>jt\  (which  is  niucli  mt>re  common  than  the  other,)  is  where  a 
rn»ws  ot'  another  a  s{H'citic  Hunt  (e.g.  200/.)  *and  j;rantH  him  an  r^ir^j 
I  l«v.  on  condition  that  if  he,  the  mort^a^ir,  nhall  n*pay  the  mort-  '- 
he  s:iid  sum  of  2^0/.  on  a  certain  day  mentione^l  in  the  deeil,  that  then 
i^airur  may  n'-enter  on  the  estate  sii  ^rante'l  in  ]ded^e;  or.  as  is  now 
V  u-iual  way,  tliat  then  tlie  mort^ai;ee  shall  rt*convey  the  estate  to  the 
jor:  in  tliis  case,  tlie  lan<l.  which  is  so  put  in  pledge,  ih  by  law,'  in  casi^ 
layment  at  the  time  iimiteil,  forever  deail  and  pme  tn>m  the  mortpi^or; 

•  mortirairee's  estate  in  tlie  lands  is  then  no  lon^^er  conditional,  but  al^ 
Hut,  so  Ion;;  as  it  continues  conditional,  that  is,  U'tween  the  time  of 

the  nion^'v.  and  the  time  allotte<l  fi»r  payment,  the  mort;^^»e  in  called 
,n  m<»rt;;a;;e.(j')  Hut  as  it  was  formerly  a  di»ubt,(^)  whether,  by  taking 
ate  in  tee,  it  did  not  become  liable  to  the  wife's  dower,  and  other  encuni- 
,  of  tin-  mort;;a;roe,  (though  that  doubt  has  been  lont;  a^)  overruled  by 
rts  of  iM(ui(y,)<  J)  it  therefon*  In^'ame  usual  to  ;;rant  only  a  lon^  term  of 
y  way  of  niorttra^^e;  with  condition  to  Ik»  voiil  on  n*payment  of  tho 
»e-ni«>ney  :  winch  course  has  In^en  since  pn^tty  ^enendly  continued,  prin* 
U'rniiM'  nn  tin*  d<*atli  (d*  the  mortira;reo  su<'h  tt-rm  becomes  veMeil  in  hiii 
!  ripn*-eiitativos,  wiio  alone  are  cntitNMl  in  e«|uiiy  to  n'ceive  the  money 
whati'ViT  naturi'  tin*  morti;a;;e  nniy  bap|>t*n  to  be. 

fill  a^  til*'  r>tate  ih  iTi*at*'d,  the  nn»rttrai;ee  nmv  immediatelv  enter  on  iho 
•ut  is  liabh'  t«»  be  dispossessed,  upon  performance  of  the  conilition  by 
I  of  tin*  niMrt::a;;e-moncy  at  the  day  limitiHl.  And  thendon*  the  usual 
tci  airrct'  that  the  n^ortirai^or  shall  hol4l  the  land  till  the  dav  assigned  for 
t  :  wlu-n.  in  c-a^*  j»f  failure,  when»bv  the  estate  be<'omes  absolute,  the 
:v%'  m:iy  rhtrr  uj)on  it  an<l  take  |M>ssession,  wiih«)ut  any  ]»iissibility  «ff 
n\u'z  atli-rwanN  evirtfd  bv  the  morttra;ror.  t«»  whiun  the  laud  is  now  lor- 
ad.  Hut  hen'  ai^ain  tlie  courts  of  eiiuitv  inter]K>iH»;  and,  though  a 
^i*  W  thus  t'ortoitcd.  and  the  *estate  absolutely  veste«l  in  the  r^ito 
:»'!•  at  tho  duiimon  law,  vet  tliev  will  consider  the  n'al  value  of  "- 
■nie!iT«*  «'<»m]»ar<*d  with  the  sum  born » wed.  And,  if  the  estate  1k»  of  ^»aler 
lan  th»*  sMtu  li-nt  then'«»n.  thev  will  allow  the  mort;niiror  at  anv  n^anim- 
h'  t'»  n<all  or  ndecm  his  estate;"  payintj  to  ihi*  mortira^rei*  his  principal , 

•  • ..  i.ift  J**-.  .»  i».t.i. » i;.?.  *>.!.  r.ir  191. 

•  1*  111   .*  '  I*    n  mil.  ^". 

•  l.iff   ;  .-:j 


}t*.{rnt  will  iili^.TVi*  that  "hv  law"  \*  hen'  moant  thi>  law  ai  Mtlniini>tenHt  in  thti 
-LiH  I  i.ijr!- :  ill  t.i|u:(y  a  dill'cn'iit  rul«'  |»r»'V;iil-. — <'iiittv. 

|»>r<  \  M*  tli<*  -tatMti-  «»t'  liiiiitatiiiii-  \'>V1  n«Mi.  VIII.  <>.  .i  tt|>|>l:i*s  a-«  xtrontsly  to  m 
ttl  •■-i.it''  .1-  t'»  ;iii\  i»ih*T.  S»  lt»njr  a**  tht»  «»«*tatt*  ran  Im«  >hnwn  to  Iimvi*  l»«»«»n 
o^  a  |il*'d^'*-.  -••  l«>iiL'  thtTt'  is  H  rtM-o^iiititti)  of  th«*  niortprH^or's  title,  (lloiilorjc. 
I  V.  -  A  U.  .1.  M'».  .<.<'.  <;  Mail.  Isl.  <iru!.h  r.t.  WiKHlh.iu-.*.  l!  Fn«4»m.  HT  '.\  IhiI 
•  tirti"  whi'ii  :tjl  at-i'oiinti  h»vt>  i'«*iL*i«*d  to  U>  k«*|»t  hy  the  niitrttfiiuo**.  und  pn>vif|i*<|, 
\ix*-  in  It"  «)(li"r  WMy.  iMt)ii*r  in  ooiiniiuiiit'atKiiiH  t«i  the  uiortf!aL:«tr  or  in  d^alinpi 
rd  |'.irt.t-«.  I  Ilaii-anl  "j*.  Hardy,  \^  W^.  4V.»,  Opl  r*.  Smith.  S»»l.  Ta.  in  TIib.  !*».) 
1  tin*  **«t.it«*  to  U*  )i«*ld  Hf*  n  *'i>curity  only.  tlit>  *>tutute  will  U*irin  to  nin.  unleM 
ii?.iir'>r'«  «ituatitin  hriii^  liini  within  i«onif  of  tho  Mivinp*  of  th«*  utAtuto;  and  if 
t\  within  tHt'titv  \**'AT*  ll^M'rt  hiit  tith*  t«>  riHlffni.  hi««  right  will  hav«»  l»ern  for- 
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interest,  and  cx])ensos:  for  otherwise,  in  BtrictneBS  of  law,  an  estate  worth  Vift 
mif^ht  he  forfeited  for  non-payment  of  lUU/.  or  tt  less  8um.     Tliis  rvav'juiHe 
advanta<»'e,  allowed  to  mortga^orH,  is  ealled  the  equity  of  n'demption:  and  thii 
enahles  a  mortgagor  to  eall  on  the  mortgagee,  who  has  possesKion  of  Li*  e»Uto. 
to  deliver  it  back  and  aeeount  for  the  rc;nts  and  profits  received,  on  payiurDtof 
his  wiiole  debt  and  interest;  thereby  turning  the  mortuum  into  a  kind  of  nrm 
vadium.     But,  on  the  other  hand,  tlie  mortgagee  may  either  eompel  the  «ieof 
the  estate,  in  order  to  get  the  whole  of  his  money  immediately;  or  el?*  till 
upon  the  mortgagor  to  i*edeem  his  estate  presently,  or,  in  default  therei»f.  tobc 
forever  foreclosed  from  redeeming  the  same;  that  is,  to  lose  his  equity  of  n- 
demption  without  possibility  of  reeall.     And  also,  in  some  CAses  of  fraudul«iii 
mortgages,(a)  the  fraudulent  mortgagor  forfeits  all  equity  of  redcmptioD  vkK- 
soever.'     It  is  not,  however,  usual  lor  mortgagees  to  take  possession  of  the 
mortgaged  estate,  unless  where  the  security  is  precarious,  or  small;  orwken 
the  mortgagor  neglects  even  the  pa^^ment  of  interest:  when  the  mortgagee v 
frequently  obliged  to  bring  an  ejectment,*"  and  take  the  land  into  his  own  hifidi 

(•;  Sut.  4  A  5  W.  and  M.  c  10. 

felted  bv  hin  own  laches.  Marquis  of  Cholmondelev  v«.  Lord  Clinton.  2  Jar.  A  Walk.!^ 
et  s€q.  Whiting  iw.  White,  Coop.  4,  S.  C.  2  Cox/:iOO.  Barren  w.  Martin.  19  Vei,:^:. 
liut  to  show  that  an  estate  htu«  b«^en  treated  as  one  affected  by  a  aufaauiting  vaartp$i, 
within  twenty  years  immediately  preceding  a  hill  brought  for  redemption,  parol  flii* 
dcnce  is  admissible.  Keeks  vjt,  Postlethwuite,  Coop.  170.  Perry  v«.  Manton,  ciied  2Coi, 
295.     Edsell  vs,  Buchanan.  2  Ves.  Jr.  84. 

In  the  case  of  Montgomer}'  vs.  The  Marquis  of  Bath,  (3  Ves.  5C0,)  a  decree  «a«  aaii 
for  a  foreclosure  as  to  the  share  of  one  of  several  joint  mortgagees ;  but,  it  is  to  be  d^ 
served,  no  op}X)sition  was  made  by  the  mortgagor  in  that  case,  and  it  is  rerr  dooMUl 
whether  a  decree  for  a  partial  foreclosure  ought  ever  to  be  made.  See  Cockbonm 
Thompson,  10  Ves.  324,  n.  It  is,  at  all  events,  certain  there  can  be  no  foreckmtv 
redemption  unless  the  whole  of  tlie  parties  entitled  to  any  share  of  the  mortmMNB^ 
are  before  the  court,  (Lowe  rs,  Morgan,  1  Br.  368.  Palmer  vs.  The  Earl  ooOtfUrial 
Sim.  &  Stu.  425,)  it  being  always  the  object  of  a  court  of  equity  to  make  a  ccnptali 
de<?ree,  embracing  the  whole  subject,  and  determining  (as  far  as  poesihle)  the  rigklirf 
all  tlie  ]»Mrties  interested.  Pulk  t'«.  Clinton,  12  Ves.  58.  Cholmondeler  t«.CIiBta&f 
Jac.  &  Walk.  134.  U))on  analogous  principles,  not  only  the  mortgagor,  but  a 
mortgagee,  who  conies  to  redeem  the  mortgage  of  a  prior  mortgagee,  miut 
deem  it  entirely :  although  the  second  mortgage  may  affect  only  part  of  the 


prised  in  the  fii-st,  and  the  titles  arc  different.  Palk  vs.  Clinton.  12  Ves.  &8.  Bcfsdi 
vs.  Lowe,  cited  from  Forrester's  M8.  in  I  Ilovenden's  8uppl.  to  Vee.  Jr.  280.  Its  DM 
that  lord  Ilanlwicke  (in  ex  parte  King,  1  Atk.  300)  intimated  a  doubt  whether  it  «■■ 
established  rule  of  the  court  that  a  mortgagor,  who  has  borrowed  from  the  MBie  Btf^ 
money  on  the  security  of  two  estates,  shall  be  compelled  to  redeem  both  if  be  will  MR 
back  either  estate ;  but  it  had  previously  l>een  decided  that  in  such  raeca,  if  oaeof  At 
securities  proves  to  be  scanty,  the  mortgagor  shall  not  be  allowed  to  brine  hii  bil  Iv 
the  redemption  of  the  other  mortgage  onlv.  Purefoy  tw.  Purefoy,  1  Vem.  29.  Shali^ 
worth  v^.  Lnycock,  1  Vern.  245.  Pope  vs.  Onslow,  2  \  em.  28C.  And  modem  emm^m 
confiriiie<l  the  dtH'trine  that  the  mortpigee  may  insist  on  being  redeemed  M  to  bockMi 
demands  or  neither,  with  this  reasonable  restriction,  however, — ^that  a  man  wbohiMB 
to  be  engaged  with  another  in  one  mortgage  only  may  redeem  the  tame,  tboo^  At 
other  ]>erson  concerned  tlierein  has  also  pledged  another  estate.  Jones  •iLftnilh.jKV* 
Jr.  370.     Cator  r.*.  Cljarlton,  and  Collett  i-*.  Munden,  cittni  2  Ve».  Jr.  377.— OinTT. 

'  By  the  4  &  .')  W.  and  M.  c.  ir>,  if  any  person  mortgages  hia  estate,  and  does  doI  pt 
viously  inform  the  mortgagee,  in  writing,  of  a  prior  mortgage,  or  of  any  jndgBHal  v 
encunibranee  which  he  has  voluntarily  brought  upon  the  estate,  the  moftgagct  M 
hold  the  estate  as  an  absolute  purchaser,  free  from  the  equity  of  redempCioB  of  At 
mortgagor. — Chittv. 

*•  The  mortgagee  is  not  now  obliged  to  bring  an  ^ectment  to  recorer  the 
profits  of  the  estate;  for  it  has  }>een  determined  that,  where  there  is  a  tenant  ia 
riion  by  a  lease  prior  to  the  mortgage,  the  mortgagee  may  at  any  t«*««e  nve  him 
to  pay  the  rent  to  him  ;  and  he  may  distrain  for  all  the  rent  which    i  doe  at  the 
of  the  notice,  and  also  for  all  that  accrues  afterwards.    Moss  vs.  Oi  limoie,  Jku$.St 
The  mortgagor  has  no  interest  in  the  premisin}  but  by  the  mere  indui|^oe  of  the 
gagee:  he  has  not  even  tlie  estate  of  a  tenant  at  will ;  for  it  is  held  he  but  be 
from  c-arrying  away  the  emblements,  or  the  crops  which  he  fa        jf  hat 
2  Fonblanque  on  Equity,  258. 
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tre  of  a  pledge,  or  the  pign^s  of  the  RomAn  hw:  wheroM,  wJhOe  it 
the  handt  ot  the  mortgaffor,  it  more  reeembles  their  hfpMeea^  whieh 
I  the  ponesmon  of  the  thing  pledged  remained  with  the  debtor.(e2 
Ante  7  Geo.  II.  e.  20,  after  payment  or  tender  bjr  the  mortgagor  or 
intereety  and  costs,  the  mortgaj^  can  maintain  no  ^ectment;  bat 
Nnpelled  to  reassign  his  secunties.  In  OlanTil's  time,  when  the 
Betnod  of  conveyance  was  by  liTerv  of  seisin  ^or  corporal  tra>  r^iAA 
be  lands,  no  gaf^o  or  pledge  of  lands  was  good  unless  posses-  ^ 
Iso  delivered  to  the  creditor;  **«i  non  sequator  qm^s  vadiitradiiiOt  atria 
I  hQusmodi  orivatas  conventiones  tueri  wm  soM;"  for  which  the  reason 
»  prevent  subsequent  and  fhtudnlent  pledges  criT  the  same  land:  ^ewm 
pouit  eadem  res  plurilnu  aliia  creditorihus  turn  wvu  turn  fotUrim  <»- 
I"  And  the  fVauds  which  have  arisen  since  the  exchange  of  these 
;  notorious  conveyances  for  more  private  and  secret  baigainsi  have 
Mi  the  wisdom  of  our  ancient  law." 


<»— i  tradbfur,  nwm%avi,    JUmm,qmm»tmM     wdkaUam  mntimwi  dttkmm,  iHlL^tillT. 


>rt|»gor  grantA  s  learn  after  the  mortgage,  the  mortgagee  may  recover  the 
f  the  premiiM^  in  an  ejectment  against  the  tenant  ui  poiManon  withoat  a 
tice  to  quit.    3  East,  449.    Keech  tw.  Hall,  I  Doug.  21.— Qi  ami  am. 
»  landlonl  mortgages  pending  a  yearly  tenancy,  ue  tenant  is  entitled  lo  six 
;iee  from  the  mortgagee.     I  T.  R.  378.— Cairrr. 

be  shown  in  equity,  by  parol  eridence,  that  an  absolute  deed  was  intended 
ice  merely  as  a  security  for  money,  and  therefore  a  mortgage.  Hiester  ta. 
M'.  k  S.  384.  Walton  v.  CYonly,  14  Wend.  63.  BUkemore  m.  Bynuide.  % 
y  And  even  where  the  intention  of  the  parties  is  evidenced  neither  by 
oral  d«H*larations  at  the  time,  wherever  the  coneomitant  dreumslancei  show 
lave  been  reallv  meant  as  a  pledge  only,  it  will  be  treated  as  a  mortgage. 
)undAM  ft  aL  4  Rarr,  178.  Wharf  tv.  Howell,  5  Binn.  499.  Even  if  the  par* 
Kpresfily  a^rreed  that  it  ^hall  not  be  a  mortgage,  but  an  absolute  deed,  to 
lily  so  if  the  money  be  not  paid  at  the  time  stipulated,  it  is  neverthelcas  a 
Rankin  t^.  Mortimere.  7  Watts,  372.  If  the  instrument  or  transaction  be 
le  a  ni<»rt^iijre,  all  rentraints  upon  the  ec|uity  of  redemption  are  void,  as 
nd  against  the  iK>licy  of  the  law.  Johnston  vj.  Gray,  16  ol  A  R.  361. 
^y,  how4»v«'r,  be  a  sale  of  land  with  an  agreement  that  the  vendor  may  re> 
thin  a  stipulateil  pi»riod  of  time  at  a  fixed  price;  and  such  an  arrangement 
igage.  In  di!f<*rent  cases  we  find  different  particulars  stated  as  being  erilma 
>  dis^tingtiiMh  whether  the  instrument  be  a  mortguce  or  an  absolute  sale, 
le  may  have  weight,  but  it  is  not  safe  to  designate  the  insertion  or  omission 
claiiKe  or  riminiHtanre  as  conclusive;  for  that  would  be  adopted  by  the  ra- 
submittefl  to  by  the  nee<ly,  and  the  wholesome  rule  now  eatabliahed  would 
less.  The  vwen,  however,  seem  to  a<lmit  the  possibility  of  a  deed  absctete 
and  a  defeasance  agreeing  to  reoonvey  if  the  money  be  paid  on  a  oertafai 
It  the  latter  may  l>e  unavailing  unless  the  monev  be  paid  at  the  time  speei* 
ig  the  considerations  which  weigh  are  the  value  of  the  propertv*  and  whether 
from  tho  tranHaetion  a  debt  for  which  the  grantor  would  be  liaMe  if  the  land, 
of  title  or  otherwine,  proves  worthless.  8o  it  seems  the  agreement  lo  re> 
t  be  a  sub«4N)iiont  an<l  distinct  matter,  not  in  the  contempliuion  of  the  par- 
e  sale  wa^  matlo  and  dee<l  delivered.  In  such  case  the  agreement  to  reeonvey 
t  only  to  an  executory  agreement.  Dates  and  papers  of  this  kind  may  be 
t  can  bo  Hhown  that  the  whole  was  merely  a  scheme  or  contrivance,  thai  in 
s  a  loan  merely,  nnd  that  the  defeasance  was  understood  and  agreed  on  in 
arrangemi*nt.  ami  the  discrepancy  of  dates  was  merely  accidental  or  with  a 
ign.  Kerr  •■«.  <filmore.  6  Watts.  4A5.  Kelly  tw.  Thompson.  7  Watta,  401. 
IToorU.  3  Watts.  IHH.  Stower  r«.  Stower.  9  8.  k  R.  434.  Bennock  St.  Whipple, 
.     Hillhoujie  fj.  Dunning.  7  Conn.  143.    Russell  m.  Southard,  12  IIow.  U.  8. 

WOOD. 

eriment  nuMie  in  the  counties  of  York  and  Xiddlewx,  to  coontefaet*  by 
the  inconvenienceN  alluded  to  in  the  text,  is  mentioned  by  our  author  (at 
the  2fHh  chapter  of  thb  book)  as  one  of  very  doubtfbl  utility  in  practice, 

Offible  in  theor)*. 

gage^  neglect  to  take  possession  of,  or  if  he  part  with,  the  title-deeds  of  the 

^-operty,  with  a  view  to  enable  the  mortgagor  to  commit  frauds  upon  thhrd 
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IV.  A  fourth  specioJ*  of  ostatos,  <K* feasible  on  ouniiition  Bubsequcnt,  an-  :\."-t 
liold  l»y  i>tatutc  mvnhant,  and  statute  iftiipfe;  wliieli  ai^e  very  nearly  relaU-il  lo  ;Le 
rh'um  nuiium  hofore  mentioned,  or  estate  held  till  the  protits  thereof  p^Iall  'ii»- 
ehari^e  a  deht  liquidated  or  aseoHained.  For  both  the  tstatute  murehaut  aini 
statute  stai)le  are  seeuritios  for  money;  the  one  entered  into  befure  iheii.icf 
magistrate  of  some  trading  town,  pui*Huant  to  the  statute  13  Edw.  I.  J«f  ni'/i-.r/ri. 
bus,  and  thence  called  a  statute  merchant ;  the  other  purttuaut  to  the  htatutv  if 
FAw.  Til.  c.  1>,  before  the  mayor  of  tlie  staple,  that  is  to  say,  the  graud  nian:'-r 
tiie  principal  commodities  or  manufactures  of  the  kinj^doin,  formerly  held  hv^a 
of  parliament  in  certain  trading  towns,u/)  fi'om  whence  this  bccurity  is*  ealii^ia 
stilt ute  staple.  Tliey  are  l)0th,  I  say,  securities  for  debts  aoknowled<^i  t*..  •* 
due;  and  ori<rimilly  permitte<l  only  among  tnidere,  for  the  benefit  of  e«immi-nt; 
whereby  not  only  the  i)ody  of  the  debtor  may  be  imprisoned,  and  hi?*  j?—N 
seized  in  satisfaction  of  tiie  debt,  but  also  his  lands  may  be  delivertnl  tu  \U 
creditor,  till  out  of  the  rents  and  protits  of  them  the  debt  may  be  satistieti :  :iitd. 
during  such  time  as  tiie  creditor  so  holds  the  lands,  he  its  tenant  by  M&'Gtc 
merchant  or  statute  staple.  There  is  also  a  similar  security,  the  reeogniuL-'v 
in  the  nature  of  a  statute  staple,  acknowledged  before  either  of  the  iLkt; 

(■«;i  Si'f  Umk  i.  0.  8. 

persons,  lie  will  be  ])ostponod  to  enrumhruncers  wlio  have  l»een  deceived  and  indui^^ :«» 
advanco  money  by  his  collusion  with  the  mortgagor;  hut  the  mere  eireum^tADcv i>:  Zi^ 
taking  or  keeping  ]>ossession  of  the  titlcM.lec*d8  is  not  of  itself  a  sutfieient  |srouDii  Tf 
postponing  the  tii-st  mortgagee,  unless  there  Im^  iVaml,  eoneealnient,  or  some  nkih  lAd' 
pose,  or  coneurrence  in  sueh  purpo>e,  or  that  gross  negligence  whieh  aiuount*  to h h 
dence  of  a  fraudulent  intention,  (  Kvans  rs,  Bieknell,  0  Ve^.  lUO.  Hartinea  •«.  CiJupcr. ^ 
Uu>s.  lIKl.  liiirnett  «■«.  Weston,  lli  Ves.  KWJ.  I^iley  r.«.  Fermor,  9  Pr.  267.  Pei.T ix Ka^ 
Hell,  (iill).  Fa.\.  liep.  V2'A :)  and,  of  ooui-se,  a  ])rior  encumbrancer,  to  wLocte  char^ze  oi  M^f 
estate  possession  oi'  the  title-deeds  is  not  a  necessary  incident  cannot  be  |K»ijiOD«*i :^ 
subsequent  oneunihraneers  because  he  is  not  in  possession  of  the  title<leed«.  luq^r  » 
Faulder,  4  Ma«l.  \:'>}<.     Tourle  i-.^.  IJand.  2  Wv.  0;VJ. 

Among  mortgagees,  whei'o  none  of  th(*m  have  the  legal  estate,  the  rule  io  e^?)  '* 
that  i/*ii  prior  fM  Umpore  ptif'^r  rsf  jurr ;  and  the  several  eneumbrancetf  mu»t  be  \m^ acct/r^ 
ing  to  their  priority  in  ]M>int  of  time.     Brnee  Kg,  Duchess  of  Marlborough,  2  P.  Wiii».4:<^ 
(Marke  rs.  Ahbot.  lWnar<l  Ch.  Hop.  4VAK     Karl  of  Pomfret  v«.  Lord  Winder.  2  Va. &^ 
4st).     Maundrell  vs.  Maundrell,  lli  Ves.  2f><).     Mackreth  r«.  Symmons,  15  Vn^3&4.   Bu 
when,  of  heveral  p(>rsonB  having  eijual  equity  in  their  favour,  one  luw  be«^D  fortuniie  if 
]>rudent  enough  to  get  in  tlie  legal  estate,  he  may  make  all    the   advanta|pe  iha^U 
whieh  the  law  a«lmittf,  and  tlius  protect  his  title,  though  subsequent  in  point  of  tiae^ 
that  of  other  claimants:  courts  of  etjuity  will  not  interfere  in  such  caM«,  UitlMVtlW 
law  to  prevail,     in  conformity  with  this  settled  do(*trine,  if  an  estate  be  enciuibffK 
with  several  niortgngeHlehts.  the  last  mortgagee,  provided  he  lent  hit  money  bemtjtii»»^ 
without  notice,  may,  hy  taking  in  the  first  eneumhrunce,  carrying  with  it  the  \t§^  eitak. 
]>roteet  iiiniself  against  any  interme<liate  mortgage:    no  nuumr  mortgagee  can  takt  i^ 
estate  out  of  hi"*  hands  without  redeeming  the  lust  encumbrance  aa  well  a*  tbdn^ 
Wortley  i-.f.  l^irkliead.  2  \'es.  Sen.  r»7o.     Alorret  vs,  Puske,  2  Atk.  53.     Fiere  n.  Mmi^* 
J*r.  4^(7!     Harnett  r.<.  Wi  ston,  I'J  Ves.  l.V>.     But.  to  support  the  doctrine  of  tackii^ tkf 
fairness  of  tin*  (rireumstanees  under  whieii  the  loan  desireil  to  be  tacked  was  muittufi 
)>e  lialile  to  no  im))eaohn)ent.  i  Maundrell  iv.  Maundrell,  10  Ves.  2G0,)  and,  tlMN^  l^ 
]>oint  lias  n«>ver  called  for  de<'i<ion.  it  has  h«'en  said  to  be  very  doubtful  whether  a  t^ 
niortgagt-e.  i»y  taking  in  the  tir>t  mortgage,  can  exclude  the  second,  if  the  fir»t  Diort|i^- 
when  hr  ennveyed  to  the  iliird.  knew  of  the  second.     Muckreth  cv.  SsSynunoni^  U  Vn 
X\'k     lndis]>ntal>]y,  a  mortgagee  pur<*hasing  the  mortgagor's  et|uity  of  letlemptk'a.wA 
pnij(tu'  enrnnihiaiirer.  cannot  set  U]>  a  prior  mortgage  of  his  own  (nor,  coni»<iniftf^T  * 
mortgage  which  he  has  got  ini  against  ihi'sur  encumhram^e^  of  which  he  had  MMi- 
Touhnin  r.-f.  Steere.  .'i  Mcriv.  liii*.     Mocatta  vs.  Murgati-oyil,  1  P.  Wms.  303.    Vom!"^ 
Paske.  2  Atk.  tii!.     Tpon  analogous  principles,  if  the  firat  mortgagee  stood  bf.  irilbm 
disclosing  his  own  encunihnince  on  the  estate,  when  the  second  mortgag«^  advaacfrf^ 
money.  und<*r  tln'  ]'i'r>ua>iMn  that  tlic  estate  was  liable  for  no  prior  debu  the  fir*t0^    m 
gagee.  in  just  recompense  of  his  frau<luh*nt  eoncealment,  will  be  poiKtponedtoihef«(<*^    I 
And  the  rule,  as  well  as  the  reas<»n,  of  ih^cision  is  the  same,  where  the  mortgi^  ^   I 
gained  any  other  advantagt*  in  sntisequent  dealings  respecting  the  mortgufd  ertsi'^    W 
the  connivance  of  the  niortgagee.     Ik»cket  vm.  Cordley,  1  Br,  357.     Bemrfatd »  Jli**"   f 
ward,  2  Atk.  4'J.     Part  of  thi.H  note  is  extroi^ted  from  2  UoTenden  on  fVaiidik  isiXl^  I 
— CniTTV.  I 
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•*,  or  I  out  «»f  tiTin'^  boff>n»  their  Hu)»Mitnte8,  the  maj'or  of  the  staple  at 
iiiiistvr  iimi  tho   n'(M>r<!er  of  Loiuioii ;  wherel»y  the  l>enofit  of  thi8  iner- 

•  tniii*«n(-tioii  extt*ii<li'il  to  all  the  kiii;x'i*  HuhjrrtH  in  /^*nenil,  hy  virtue  of 
ntiile  'j:i  lien.  VUI.  v.  0,  aiiieiided  hy  >^  <te<».  I.  e.  25^  which  <lireetH  Rueh 
lizaiiees  to  Ih>  t'linilh'il  uikI  eertifii*ii  into  chancer}'.  But  thene  by  the 
L*  of  fniii(i8,  *Jti  <*ar.  II.  c  8,  are  only  binding  u{>on  the  lundH  in  the  hamirt 
I  ji'if  piin-hascrs.  from  tlie  (hiy  of  tlieir  enrolment,  which  its  onJen*d  to  be 
«1  nn  I  lie  HM-onl. 

I  not  her  Miniihir  coiKiJtional  eMtate,  ereute<i  by  operation  of  law,  for  socurity 
iti-fa«-tion  of  <lohts.  is  ealled  an  ♦entato  by  eityit.  What  an  elef^it  [■♦i|.i 
,  why  so  railed,  will  U'  explained  in  the  third  luirt  of  thcfto  C(»m-  ^  * 
ri>-H.  At  pre>eiit  1  need  only  mention  that  it  w  the  name  of  a  writ, 
mI  i»n  the  Htatute(f')  of  Westm.  2,  by  which,  utter  a  phiintitf  hoM  obtaine<i 
••ht  tor  Ills  deht  at  law,  the  Hheritt'  giveN  him  p4iK»4i*HHion  of  one-half  of  the 
ant'n  land<<  and  tenements,  to  l»e  oceuptc^i  and  enjoyed  until  bin  debt  and 
:«••«  are  fully  pai<i:  and  durin;;  the  time  he  ho  holdrt  them,  he  is  called 
by  tf'fjit.  It  i^  eany  to  ol»ser\'e,  that  thiH  ih  also  a  men*  conditional 
di-l'ra^ihle  as  s4»on  as  the  debt  is  levied.  Hut  it  in  remarkable  that  the 
H'^t mints  of  aiii'iiatiniT  lan<ls,  and  char^in^  them  with  the  debts  of  the 
,  w«'r(>  Mif'tcnid  niU(*h  earlier  and  much  more  ett'ectuallv  for  the  bi*netit  of 
sihil  i-oinnienv.  than  tor  anv  (»ther  consideration,  befon^  the  Mtatute 
I  #-r/iytf.inx.(/ I  it  is  ^eiiiTally  thought  that  the  proprietor  of  lands  wan 
d  to  alienate  no  mon*  than  a  moietv  of  them:  the  statute^  then^fitro  of 
1    'J  permits  oidy  so   nnirii   of  them   to  )h*  atfeeteii  by  the  proi*eHa  of 

•  a  man  was  lapaMe  of  alienatin;^  by  his  own  deed.  Hut  by  tiie  statute 
'*it'*ri^'U.<  I  passed  in  the  same  year)'//)  the  whole  of  a  man's  lands  wa» 

t«i  U*  plfd^r*!   in  a  statute  men-hant,  for  a  debt  contracteti  in  trade; 

I  Miu-/i.f//  ot'tliem  was  liablo  to  be  taken  in  execution  tor  any  other  debt  of 

.nt-r. 

all  CMiHlndc  what  I  had  to  riMnark  of  theso  estates,  bv  statute  menhant. 

•  -tapU',  and  tlnjit.  with  tlie  ohsvrvation  of  Sir  Kdwanl  <*oke.'A)  "TIk-hi' 
-•  liavi>  iiiH'crtain  interests  in  lands  and  teiu-UH'nts,  and  yet  thev  hav«»  but 
1-  and  no  freeholds;"   ( which  makes  them  an  exception  ^i»  the  ^'neral 

"br<a:]-«<'  t)ii'iit;h  thrv  niav  hold  an  estate  of  inheritance,  or  for  life, 
"'i/zi  fi  iifiitrnfum,  until  their  debt  be  paiil;  yrt  it  shall  ^o  to  their  executory: 
i<«  -iinilitudinarv  ;  and  thoui^h  to  i^Tover  their  (States  thev  shall  have  the 
n-nndv  .l»v  a.-^i/.e*  «ia  a  tenant  of  the  tW'ehold  shall  have.(i)  vet  it  is  but 
iiiiitituiic  of  a  freehold,  and  nullum  ,^imil*-  t,<t  ulnn.*'  ihis  indeed  r*|f.> 
ipivt-*  them  to  be  chattel  interests.  lH*cause  thev  ir>  to  the  exo-  ^ 
,  which  is  inconsistent  with  the  natun*  of  a  lh*ehold ;  but   it  does  not 

the  n-asiin  whv  these  estates,  in  contradistinction  to  other  uncertain 
•it"*,  sliall  Vest  ill  the  executors  of  the  temint  and  not  the  heir;  which  is 
My  Muihir  to  this;  that.ln'in^  a  securitv  ami  n»niedy  j»!^»vided  tor  |K*rs«>n»l 
due  t'»  the  deceaseil.  to  which  del»ts  tlie  executor  is  entitled,  the  law  has 
•re  thii-*  direrted  their  succession;  as  judi^ini^  it  reasonable  fn»m  a  principle 
iiral   eMiiitv,  that    the   seruritv  and    reinedv  should   U»  veste<i  in  thost*  X** 

ft  M  •  • 

th'-  ']•  hi-*  if  reirivered  wituld  Kdoiiir.  For  uiMifi  the  sjime  principle,  if 
U-  <!•  \iHrd  to  a  man's  executor,  until  out  of  their  pr(»tits  the  debts  duo 
he  t*  Htator  !•«'  di*«i-Iiari;eil.  this  interest  in  the  lands  shall  l»e  a  elnittel  in- 

and  *'ii  the  death  ot'  sueh  executor  shall  ^o  to  hU  executors :< A)  Invause 
f>eiii:r  liahle  to  pay  the  original  testator's  debts,  s4>  far  as  his  anst^ts  will 
t.  ar>*  iM  reason  entitled  to  pttsM'ss  that  fund  out  of  which  he  ha.H 
ni  tit«-ni  t«'  be  paid. 

;  .  K:«i    I.  •    l"*.  I*    TSi-  wt-nU  >4  th^  •talat*  lU  wurmtttirthtu  mr*  "p^fiMf 

I*    1  liut.  4J.  4^  I*/ Cu  Lilt.  42. 
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CHAPTER  XL 

ESTATES  IN  POSSESSION,  REMAINDER,  AND  REVERSION. 

HiTnERTO  we  have  considei-ed  cfltatcs  solely  with  regard  to  their  daration.  or 
the  (quantity  of  interest  which  the  ownere  have  therein.  Wo  are  now  to  «•- 
bider  them  in  another  view;  with  regard  to  tlie  time  of  their  enjoyment  t^htu  ih» 
actual  pernancy  of  the  protits  (that  is,  the  taking,  perception,  or  receipt  uf  tfat 
rents  and  other  advantages  arising  therefrom)  begins.  Estates  thvretbre  witk 
respect  to  this  consideration,  may  either  be  in  possession^  or  in  expectancy:  and 
of  expectancies  there  are  two  sort«;  one  created  by  the  act  of  the  parties,  calM 
a  remainder;  the  other  by  act  of  law,  and  called  a  reversion} 

1.  Of  estates  in  poi^sessiony  (which  are  sometimes  called  esiaio»  executed,  vhttt' 
by  a  ])resent  interest  passes  to  and  resides  in  the  tenant,  not  depending  on  aoj 
subsequent  circumstance  or  contingency,  as  in  the  case  of  estates  crecutorji,) 
there  is  little  or  nothing  peculiar  to  be  obser\'ed.  All  the  estates  we  kaTt 
hitherto  spoken  of  are  of  this  kind ;  for,  in  laying  down  general  rulesi.  «# 
usually  apply  them  to  such  estates  as  are  then  actually  in  the  tenant *»  yom&h 
•iion.  But  the  doctrine  of  estates  in  expectancy  contains  some  of  the  nice!>t  ud 
most  abstruse  learning  in  the  P^nglish  law.  Tliese  will  therefore  require  a  minilff 
discussion,  and  demand  some  degree  of  attention. 

II.  An  estate  then  in  remaindtr  may  be  defined  to  be,  an  estate  limited  lo 
♦IfUl  ^  elt'ect  and  be  enjoyed  after  another  estate  is  determined.  •A«if » 
^  man  seised  in  fee-simple  granteth  lands  to  A.  for  twenty  years,  anJ,ato 
the  determination  of  the  said  term,  then  to  B.  and  his  heirs  forever:  here  Ail 
tenant  for  years,  remainder  to  H.  in  fee.  In  the  first  place  an  estate  for  jeoi 
is  created  or  cnrvrd  out  of  the  fee,  and  given  to  A.;  and  the  roMdae  or  i*' 
maindor  of  it  is  given  to  K.  But  both  these  interests  are  in  &ct  onlr  om 
estate;  the  present  term  of  years  and  the  remainder  afterwards,  when  addtA 
together,  being  equal  only  to  one  estate  in  fee.(a)  Thev  are  indeed  diifferent /tftii 
but  thev  constitute  only  one  whole:  thev  are  car\'e(f  out  of  one  and  the  mm 
inheritance:  ihey  ai*e  both  created,  and  may  both  subsist,  together;  the  one ii 
possession,  the  other  in  expectancy.  So  if  land  be  granted  to  A.  for  tmilT 
yeai*s,  and  aiter  the  determination  of  the  said  term  to  B.  for  lite;  and  after iW 
deteiMuination  of  B.'s  estate  for  life,  it  be  limited  to  C.  and  his  heirs  foivw: 
this  makes  A.  tenant  for  years,  with  remainder  to  B.  for  life,  remainder  omti 
C.  in  fee.  Now,  here  the  estate  of  inheritance  undergoes  a  division  into  tknc 
portions:  there  is  first  A.'s  estate  for  years  carved  out  of  it;  and  aflerthatRf 
estate  for  life ;  and  tiien  the  whole  that  remains  is  limited  to  C.  and  his  hesk 
And  here  also  the  fiixt  estate,  and  both  the  remainders,  for  life  and  infce,ii« 
one  estate  only;  being  nothing  but  ]>arts  or  portions  of  one  entire  inheritSMt: 
and  ii'  there  were  a  hundred  remainders,  it  would  still  be  the  same  thing:  noi 
a  principle  grounded  in  mathematical  truth,  that  all  the  parts  are  equaLsMii 
more  than  equal,  to  the  whole.    And  hence  also  it  is  easy  to  ooilect,  that  noi^ 

(•iCo.  Ult.  143. 

*  1.  An  estate  in  ims'it'ssion  give;*  a  present  right  of  present  ei\joyment. 

2.  A  v('st<Ml  n'iiiain<ior  is  nn  estate  to  take  etf'eot  after  another  nttate  for  tmuv.  Ul  v 
in  tjiil,  which  is  sd  limited,  that  if  that  p«irticular  estate  were  to  expire  or  ewl  is  ■? 
WAV,  at  tho  present  time,  some  certain  |»er8on  would  become  thereupon  entilM  lolh* 
immediate  enjoyment. 

3.  A  contingent  remainder  is  w}iere  either  th<*  person  to  whom  or  the  event  ^M 
whifh  the  future  estate  is  to  }>e  enjoye*!  is  at  pres«»nt  un(H*rtain. 

4.  An  executory  devise  is  a  future  estate  limited  hy  will  which  would  nol  be  n&i  ii 
A  ennveyanee  at  ennnnon  law,  owing  to  the  fact  of  itn  being  limited  on  a  fM»  tf  ^ 
having  a  suttieient  particular  estate  to  support  it.  or  to  itK  revpeeting  penooal  |NU|MiV* 

T).  A  rontingent  us(>  is  where  a  future  i^tate  is  limited  to  arue  in  a  oonTejraBce  10 ■■ 
which  would  not  be  gooil  in  a  convey  an  ee  at  (*onnnon  law  for  the 
Wen  stated  in  regard  to  executory  do  vises. — Sua  as  wood. 
620 
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iit4Ml  uftor  the  ^niiit  of  tin  estate  in  fee-Himplc  :(^)  l>eoaa8C  u 
^hi'Ht  uiid  lur^oHt  estate  tiuit  a  Ku)»ject  18  capable  of  enjoying ; 
aiit  in  fi'o  hath  in  him  tlie  trhoU  of  the  CHtate:  a  remainder 
i  only  a  portion,  or  rt'siiluary  p<Jrtf  of  the  eHtatCf  cannot  bo 
vholf  irt  (lisposi'd  of.  A  partirular  entato,  with  all  *the  rmiiir 
unt  thereon,  is  only  one  fce-nimple:  an  40/.  Ih  tiart  of  ^ 
e  n'maiiidiT  of  it :  wherefore,  alter  a  fee-Himple  onco  veMted, 
Ih'  a  remain<h*r  limited  thenMMi,  than,  atlcr  the  whole  lOO/.  in 
•  can  Im'  any  rr-iiin«'  hnhsi>tin^. 
;  premi*<c<i,  we  shall  he  the  lietter  enabled  to  comprehend  the 

down  hv  law  to  he  observed  in  the  creation  of  remainden*, 
on  whieh  thost>  rules  are  founded. 

'TV  niu^t  neee'*>arily  be  some  particular  efttato  prectMlent  to 
lindrr.(f-)  As,  an  e>tate  for  yearH  to  A.,  remainder  to  B.  for 
tor  life  to  A.,  reniainiler  to  H.  in  tail.  Thirt  pre<*t*dent  i*f4tate 
liar  estate,  as  bein:^  <»nly  a  small  part,  or  ptirticufd,  of  the  in- 
due or  remainder  of  whieh  is  granted  over  to  another.  Tho 
\*^  this  prerrdiii;;  partif'ular  estate,  in  onier  to  make  a  g(M>ii 
'**u\  this  plain  reason;  that  nnuiindtr  ih  a  relative  cxpreHsion, 
me  part  of  the  thinLf  in  previounly  diH]K)se«l  of;  for  where  tho 

at  oiKT,  there  cannot  pos>tibly  exist  a  renminder;  but  tho 
hali'ver  it  bf,  will  be  an  estate  in  posHeMtiun. 
1  to  rouiiiKiK-e  at  a  di.^tant  ik'HoiI  of  time,  without  any  inter- 
htTt'ti'rr  properly  no  remainder;  it  in  the  whole  of  the  \p\\^ 
:  part.  Ami  elicit  future  estates  can  only  l»e  made  of  chattel 
TV  eoii^idercd  in  the  liifht  of  men*  eontractrt  bv  the  ancient 
t*'d  ritiirr  now  or  herfatter,  as  the  CHmtnietim;  parties  should 
ite  ot  fivehoM  must  be  eivati*<l  to  commence  imnieiliately. 
:  rule  of  the  coinmon  law.  that  an  estate  of  (iH*ehold  cann4»t 
ii'iH-f  in  f'lturn;  biit  it  oui^ht  to  take  etl'eet  presently  either  in 
aiiidi-riri  luMiiUNt*  at  *i<imnion  law  no  freehold  in  r»ij;i» 
.vitlpMit  livrry  fjf  sri»»iii ;  whieh  must  o|K»nite  either  ^ 
t  at  all.  It  w«iuld  thoivfore  be  eontnidietorv,  if  an  estate, 
iini'nt'r  till  lirn-ath-r,  (ould  be  i^ninted  l»v  a  ciuiVfyanee  whieh 
liaie  po-H,.KKi,ni.  Tlivrefoiv,  thoui^h  a  lease  to  A.  tor  M*ven 
I*  ipini  iii'xt  .Nlicltaeliu:!'*,  i-*  j;«kmI  ;  yet  a  conveyance  t*>  B.  of 
111   and   ill-*  luir*;  fMnvrr  from  tlii*  end  of  thive  vears  next 

m 

So  tiiai  wlicii  it   i^  intended   ti»  irrant   an  estate  of  tW*i*hold, 

ne-iit   »»li:ill   be  deterred  tiilat'uture  time.it   is  ntH'essarv  ti> 

• 

arti'  iilar  i^tatf ,  w  liii-h  may  ^ubNi^t  till  that  peri<Hl  of  time  is 
r  the  Lftaiitor  to  de!iv«  r  immediate  po>.sessii»n  of  the  land  to 
parti*  iilar  e>tate,  whieh  is  eonstrued  t<»  In*  ^ivin;;  jM»s.Ht>M«»n 
r.  «iiii-i-  lii«  e>«tate  and  that  of  the  parti<*ular  t«'iiant  an*  (»ne 
,ti'  ill  law.  .\h.  where  one  leases  to  A.  for  thn*e  years,  with 
1«'«'.  and  makes  liverv  oi"  sei-in  to  A.;  hen»  bv  the  liverv  the 
itelv  •  naied.  and  \e>ted  in  H..  during  the  continuance  of  A.'rt 

.1    -'•      ^  ■•:.■•■    Ji't  ,<.  Khtri   1M. 

,.:lt     4  '        I  •    n   i     ...I  >•     6  Ur|l    M. 

iiTid'T-  ill"  -t  it  111"  ••!"  n-f-.  '^n*\\  a*  )>:irir:un  nnil  •:ili\  iv>ven:int  !*» 
i\t\,0!-'-  '••  H"--.  iir  I'V- Ti  \\  tli'vi-i'.  may  ^ivt^  an  i"«tMte  of  fpee!ii»KI  t«» 
»•  .1  *.ei.'«:ii  iii'i  *.ili-  ti»  A.  ;iT»t|  lii-  I it>i r«i.  tmm  nn^i  litter  Miehii«'hnas* 
ti'.  i-  ;:'»-i  I  Mild  th"  n-i«.  in  tli'*  in«'.ni  tiim*,  results  ti»  flie  Uirirninnr 
*r.'»!.  '''iiiv.  I'lT.     S.iiiii«l.  nn  I'st'H  und  Trusts.  1  Viil.  Il!s:  'J  vtd.  '.*>. 

< '•»innii-'-"'»?p  r-  |ir«i)"Wi»  tn  alMth'^h  tlii"*  ili«tin<^tion  iM-twi^-n  t!ii»  rub* 
nd  ill*  !ul«-  un-l.-r  ili.-  oi.iintf  nt' n*'!'^.  and  to  •»n:n't  t)ei?  i—rat'**  niav 
Miv-yd  <ir  «  r.-.if"i|  t.*  <i»MMn«-in't»  at  a  futnr**  lirn»»,  wliftht-r  eiTtuin 
-  >'«•  di-n**.  th"  ti'-t  mil'  l.iid  tlitwn  )»v  Hhirk'*t«irit*  will,  ""i  f.ir  as  it 
it*"<.  !••'  .d"i!i<)ii»l.  and  in  t-M'.>i>t  \k  renuiinder  may  then  !••*  ertMt4*<l 
ir  «*^t,it«'  t'l  *iii'i.t»rt  it.  -Sri:H  \rt. 
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tonn  ot*  voars.  The  whole  est:ite  passes  at  once  fr«)in  the  »^rantor  to  the  i^ra^tet^ 
and  the  reniaiii<h*nnaii  is  seised  of  liis  n*mainder  Jit  the  same  lime  that  liic 
termor  is  possessed  ol'  his  term.  The  enjoyment  of  it  niiist  indeed  he  di'tVnvd 
till  hereafter;  hut  it  is  to  all  intents  and  purposes  an  estate  commeDciniT  '*  j^r* 
S4'ntt\  though  to  he  oeeujjied  and  enjoyed  n\  fitfuro. 

As  no  remainder  can  lie  created  without  8ueh  a  preeodeiit  partienlar  tflate, 
therefore  the  ])artieular  estate  is  said  to  support  the  n*mainder.  But  a  U-a?eai 
will  is  not  held  to  he  sueli  a  parlieular  estate  as  will  support  a  remainder  over  /) 
For  an  estate  at  will  is  of  a  nature  so  slencler  and  pi*eeariou$i,  that  it  is  not  look<4 
upon  as  a  ])ortion  of  the  inheritance ;  and  a  portion  must  first  be  taken  out  of 
it,  in  order  to  constitute  a  remainder.  Besides,  if  it  be  a  freehold  n*niaiiidtr, 
livery  of  seisin  must  he  given  at  the  time  of  its  creation  ;  and  the  entry  of  ibe 
♦If"!     grantor  to  do  this  determines  the  estate  at  will  ♦in  the  venk*  inst&m  ii 

^' J  which  it  is  made:(^)  or  if  the  remainder  he  a  chattel  interest,  th"0^ 
perhaps  the  deed  of  creation  mi«;ht  openite  asa/i//?/rr?  rotttract,  if  the  tenant  |V^ 
veal's  be  a  party  to  it,  yet  it  is  vc»id  hy  way  of  mnaintivr:  for  it  is  a  M*parMf 
independent  contract,  distinct  fi"om  the  ]»ivceilent  estate  at  will;  and  fvriT 
ivmainder  must  be  part  of  one  and  the  same  estate,  out  of  which  the  prw^ilin^ 
particular  estate  is  taken. (A)  And  hence  it  is  generally  true,  that  if  the  ]«r- 
ticular  estate  is  void  in  its  creation,  or  hv  any  means  is  defeated  afterward*. ib« 
remainder  sup])orted  thereby  shall  be  defeated  also:(/)  as  where  the  pariioclir 
estate  is  an  estate  I'or  the  life  of  a  person  nt»t  in  r.<iir;(A')  or  an  estate  f*>r  life 
upon  condition,  on  breach  of  which  condition  the  grantor  enter**  and  aroiibiiie 
estate ;(/)  in  either  of  these  cases  the  remainder  over  is  void. 

2.  A  .si'cond  rule  to  he  observed  is  tliis  :  that  the  remainder  most  commeart 
or  pass  out  of  the  grant(ir  at  the  tinie  of  the  cn»ation  of  the  ]iartieular  esUie.  » 
As,  where  there  is  an  estate  to  A.  for  life,  with  ivmainder  to  B.  in  fee:  herf  B'« 
remainder  in  fee  ])asses  from  the  grantor  at  the  same  time  that  ik'isin  indfliro^J 
to  A.  of  his  life-estate  in  ])ossession.  And  it  is  tliis  which  induces  the  nectifliT 
at  ciunmon  law  of  livery  of  seisin  being  made  on  the  particular  es&tate,  whewrr 
i\  fnrhidii  remainder  is  created.  F<u\  if  it  bo  limited  even  on  an  estate  for  Ten*. 
it  is  necessary  that  the  lessee  for  yeai"s  shouhl  liavc  lively  of  BeiMn,  in  oHfTf 
convey  the  freehold  from  and  out  of  the  grantor,  othen*"ise  the  reinaiiMlrr> 
voi(l.(/i)  Not  that  the  livery  is  necessjiry  to  strengthen  the  estate  for  viii»: 
but,  as  livery  of  the  land  is  requisite  to  c<»nvey  the  freehold,  and  yet  cixumCm 
given  to  him  in  remainder  without  infringing  the  possesnion  of  the  lesM*  fcr 
years,  therefore  the  law  allows  such  livery,  made  to  the  tenant  of  the  pailinhr 
estate,  to  relate  and  enure  to  him  in  remainder,  as  both  arc  but  one  eftak ii 
law.(o) 

*H'si  **^*  "^  third  rule  res])ecting  remainders  is  this:  that  the  rmaiBdir 
-I  must  vest  in  the  grantee  during  the  continuance  of  the  particiilar  aittto- 
or  r<)  ln.<ttihti  that  it  determines.(  ;0  As,  if  A.  be  tenant  for  life,  remainder  to  1 
in  tail ;  here  B.'s  remaitnler  is  vested  in  him,  at  the  creation  of  the  paiticriff 
estate  to  A.  f<»r  life :  or  if  A.  and  B.  be  tenants  for  their  joint  lives,  remainteli 
the  survivor  in  fie;  here,  though  during  their  joint  lives,  the  remainder  is  Tfftid 
in  neitlu'r.  vi't  on  the  di>ath  of  either  of  them,  the  remainder  vests  instaathria 
the  snrviv<»r :  wherrf<»re  both  these  are  good  ri'maindeiis.  Bat,  if  an  estate l« 
limited  to  A.  for  life,  n'niainder  to  the  ehlest  son  of  B.  in  tail,  and  A.diesMff* 
H.  hath  anv  s^m  ;  here  the  remainder  will  be  void,  for  it  did  not  vest  inaaroif 
during  the  continuance,  n«»r  at  the  determination,  of  the  juirticailar  estate:  w 
even  su])po^iI|l;  that  U.  should  atterwanls  liave  a  son,  he  shall  not  takebjt^ 
remainder;  for.  as  it  did  not  vest  at  or  before  the  end  of  the  particnlar  erttft 
it  never  ran  ve^t  at  all,  but  is  gone  forever.(7)  And  this  de])onds  npoo  thefiii' 
ciple  befoiv  laiij  di'wn,  that  the  precedent  particular  estate,  and  the  reniiiArr 
are  one  estate  in  law;  they  must  therefore  subsist  and  be  in  <  jr  at  omtui^ 

i/>Ki;«.|..  :.v  (*]Utt.{firi.  I 

ir:  iiviT.  IV  (-'Uit.  ieu. 

( » .  1  :'n  V in .  1  .'il .  !•  I  I'rt.  Ult.  48. 

(*>  Vu.  Liu.  '.VH.  <^i  riiMrd.  S6l   1 

( * •  J  Roll.  .A It.  415.  ^f;  1  Bvp.  USl 
{})  1  Juu.  j». 
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'  iii-*i;iiit  (»f  tiino,  fitluT  (luriiif^  tlu*  ooiitiiiuaiico  of  tlio  first  csta.o.  or  nt  X)\** 
ih7*laiit  wlicii  tliat  < li't r nil i lies,  ho  that  no  otliiT  4':«tate  can  |H>s.<«il)ly  iN>iiic 
ifn  1 1 II- Ml.  Fi»r  ilifH'  fan  hi*  no  intcnvnin;^  fstato  iM-iwcen  i!ii»  particular 
e.  ami  tlio  n'niaindcr  Hiipjiortnl  t)icrt'l»y  :(r;  tlic  tiling  siipjHirtvfi  nuir«t  tall 
!••  krr*Mih«l.  it'  «»nt*i*  it?*  suppurt  Ik*  sfVi-ro*!  i'vtnw  it.* 

i«  ii|N»n  tlu'M'  ruU-H,  l»iit  prinoii tally  the  laht,  that  the  <ioctriiu*  of  rontiwjmt 
iin«it•r^  ihjMMMls.  For  rvniaintlrrH  an*  either  vtJttnl  «»r  ituititujtnt.  Vtstni 
iin«hp»  Mir  rfiiiaiinK*i*s  vj'tvutetl^  whfrohy  a  proi'iit  iiilerrm  |ia*«<*4'<4  to  the 
\\  llinii:;h  III  he  riijoyeij  injufum)  arc  where  the  estate  in  invarial>iy  tixeW, 
main  to  a  •h'tcrniinale  person,  iiller  the  ^particular  estate  is  spent.     r*|,*i| 

A.  U*  tenant  lor  twi-niy  vcars,  remainder  to  B.  in  lee;  liere  li.'b  is     •• 
*ti*<t  rrni:iin<ler.  which  notitin;;  can  defeat,  or  set  ande. 

mtiii^cnt  or  tjtrutt,ry  rcniain(l«*rs  <  when-liy  iu>  present  interest  pasHt»s>  am 
V  thf  estate  in  rcinaiinlcr  is  liniite<i  to  take  ett'eet,  eitlier  to  a  dnliious  an«i 
riaiii  p*r,*nh^  or  niHin  a  duliions  uml  uncertain  rrvnt;  so  that  the  |Kirtieular 
e  ni:i\  rhaiKv  t<>  he  (Ictrrmincd,  and  the  remainder  never  take  et}ect.(.v;* 
r>t.  'ihiv  may  he  limited  to  a  dul»ioiis  and  uncertain  prrjtnu.  A>  if  A.  he 
!it  l'«»r  lift*,  with  remainder  tw  H.'s  elde>t  son  (then  unlNirii)  in  tail;  tlii.*<  i*«  a 
ii:;rnt  remainder,  for  it  is  uncertain  whether  B.  will  have  u  son  or  no:  hut 
nstani  that  a  smi  is  horn,  the  remain«ler  is  no  hm^x^-r  contingent,  but  vested. 

.*)  :  K'f.-Ji.  (•.  UikI. -31. 

k  th"  !•  udil  law.  thr  Irt'i'lmld  foiild  ni»t  In*  viiniut.  or.  im  it  wim  termini,  in  alH*\iiiir«>. 

•  iir.i-t  li.ivi*  Utii  a  t«-iiant  tti  I'liltil  ih*'  t'fudal  duties  or  r<*tiirn«,  and  apiiii-t  uhfiiii 
^iit-  ••{  ••di^T"  inijht  I'l'  luaiiitaiip'd.  It'  the  tfiiant'V  oiiff*  iH'rami'  var.int.  thoii^li 
»r  •'III-  iii-taitt.  tlif  ImpI  w.i"  warrantiHl  in  i>iitfrin^  on  tli**  lan«U:  au'l  tie*  munii'nt 
Att.'  t.i  tr  i-t.i'«'  I  iil'-'l  i>\  till'  ('r«^>iiin  ot'  thi'  tfuancy.  all  liinilation^  •>!'  thai  folate 
.il-'ia:  .m  •ii<i.  Kumi  tin"«f  |iriii(Mple>  are  fli'iluffd  the  rulf>  that  no />»■»/.//  n- 
1-T  <-.i'i  t-i'  \^«'ll  « iiMti'tl  nnl«"»'i  it  i.N  ••upiMirti'd  !>y  an  immcliatt*  t-^t^tti*  of  fre«*hold, 
i   in  ■"'iiif  jn'r-iin  artoally  in  f  xi-sti-ni'i*.  \vlio  may  an*wi»r  the  ;»nr.'»^i«- of  !»tninf!eri: 

l~t  riiiit  II  i"  n «■•*•- -'-.I rv  tlii*  i-«'iiiaindiT  ^hiiidd  taki*  I'tfcrt  during  the  «*xi<t(«'ii if 

|i»r:.' .il.ir  •-{.IN-.  •►!•  ■  ■  >'!•♦»  liiat  it  di'L-iinim-i.  Watk.  on  <'«inv. '.*♦.  Hut.  a-«  to  u 
t.jr»  u:  i'-:ii.i!ii'l'  1/  ■'■  ■■  ••  ilifi'r  diM's  n<»t  appiMr  to  }.i*  any  n^M•«•*^ity  ft»r  a  prtt-filini* 
i>.  I  *••  •iii'i->rt  It.  K'»r.  tin*  I'l'Uiiiindi'r  not  l»«'intr  trt'i'lioM.  no  •»ui'h  «>»tati'  a|i|M'ar« 
-.*••  :■'  ji-i-*  '"It  '•!  tin*  ,:r:mitir  in  ordiT  to  ^ivf  I'tln-i  t«»  ri*inaindiT  ot'that  Mirt.  And 
liirii  •  ..-r;  « •'nii!i;:»*nt  /-, ,  a  ././i-i-niaiiidiT  iinist  tn*  «up]H»rti'(l  l»y  a  |*re4*cdin^  t'r«t'h«>ltl. 

':-  !:'•:  ri'-.  '-^.iix  til. It  -m  li  jiiiM-i'ilin^  «'*lat«'  t'lUitinu*' in  th«*  ai-tiial  .«fi>«»i  of  it-  ri^dit- 
i..in!  :  .t  :"  -iit!i.  it-nt  it  iIht**  Mil»^i-'ts  a  r* /A' tt» '»iich  j-rtn-rdinut  i-tate.  at  tin-  linif 
••.i.i:ii  i"i  -li'Mild  vi'*t:  |»r«»\id«il  -nih  ri>fhi  In-a  pn'*i*nt  ii;rht  of  •/iVv.  and  in»t  aright 
,i'>n  ••itl\.  A  riL'ht  nt  ".'  y  inii>lii'<«  the  nndon^t«st  MiK>.i>.ti*ni-f  of  thf  ("stale:  hut  when 
.:  •■!  .H  lii-n  fiily  ri'in.iin**.  it  thi'ii  iMM-i-nh-^  a  i|nf«tiiin  t'f  law  whetluT  the  same 
-  I  TiT.tiii*-*  **r  not:  till  that  <|U<*«tion  In*  dctcrniin«*«I,  n}Hin  thi*  action  hmu^tit. 
*»-r  ••^t.ii»*  1-  a«-kn"wl«M|jjiMi  and  i»roiiH'i«'d  hy  the  law.  S-**  KiMrno.  eh.  it.  Wliert* 
•'.'4I  •■-•ai«-  i-  Vf'tod  III  trii<'t«i'>,  that  will  )n>  >utK<*i4'nt  to  «u}«|Hirt  th«*  limitation^  of 
ii;:.iii   !•  ina.iid'i".  i^tf  y.-,*'.   pp.  171.  I'll.  1  and  thrr*'  will  l»t'  no  niN-i'-sity  for  any 

•  p.»r::-  iil.»r  ■  -t.i!«-  *'t  ti*  ••ImM  ;  n«»r  ni'»*d  th«*  rmiaiiidep*  \« -t  at  tin*  time  whi*n  the 
"•liii.'  t.ii-t  I.mit.iti'.n-  ♦•\|iiii'.     )I.ihi*r:;)iam   i-.  Vini*»-nt.  "J  V»»>.  .Ir.  li.'M.     <iah»   r*. 

•J<*«.\.  1*1'..      ll>|>kiii'<  ■  V  Ih'pkin**.  < '.i.  '•'■/'.  Talh.  I'd.-- • 'iiittv. 

•^  :ii  J- n*  r.il   tli Ifl'i.itt-d  wmk  of  Kt-ai  nc  on  <  *«»nt.n  j<iit   lifinaindiTx  anil  Kx«»- 

■\-  !►•  \  J- -.  «  d.t*  «i  I'V    liiiiltT.     "It   i"*  n-'l   tin*  niii-tTiainiv  t'l"  «*Vfr  t.ikiiii;  «*ir»'*'t  in 

mm  •  ^ 

•--io;!  iit.it  iit.iki-- a  iiMiiiiiid'T  (*"ntiiiL'*nt  :  tt*i  to  that  cvi-ry  rfniaimh'r  fi>r  life,  or 
\i.  •  *.;•*>-*. Ill'  u|"<n  .111  •■<•!. it«>  iir  lit**,  i**.  aii*l  mu'^i  l*i'.  liaM*',  a«  tin'  n'ln.iindt-rnian 
il.»«. '.r  di'  \\i:li"'.it  :--ii--.  1m!.iii- iln' d«-.itli  i-f  thf  tfii.int  tor  lite.  Thf  f'rfx'nt  eap.ieit) 
kill,:  •  *!'  '  t  I'l  I -:"ii.  it  til*'  j Ml*"- 1"*- inn  \v«'ii'  t«»  !»•  «  '*uif  vai'.int,  and  n«»t  tli**  eiT- 

•  tri.it  rli-'  1 --;'!>  w.ll  I mi«*  va«Mnt  l'fti»re  tlif  f^t.it"  limited  in  ifmiiiitlfr  ih*- 

.n*  -.  uhiVt  i""  Mi\  'l.-t .ii.'iii-li'—  a  vt".ii'i|  ri'Mi.iindt'r  lV«»m  ••m*  that  i**  contink*«'nt."  'J 
*•  !».«•  'JT'".  ^•■•'  .»l-«  r>  .11  n.- <'iint.  Kfni.'Jlo.  7  »mI.  1!  V*--*.  .Ir.  ;*»."i7.  "A  i-niitin^'i-ni 
iii'l*  .'-  .«  .»  i>Mii.i;n«ii-r  l.!iiiti-d  "••  a<  ii>  df|i*>nd  on  an  evi-nt  Mf  eonilition  whi«'h  may 
r  ii.t})"  n  "I*  I'f  |>«  i  t>>]-iii--  1.  ••!'  wiiirh  ma\  iint  happfn  *tr  1m*  {••*rforni«Hl  till  aftiT  the 

'miiir..<>n  ''f  the  |'if<  <-i.ni!  i-taie  ;  Inr  if  the  pr* »linir  t-t.itf    unlf"-  it  1h' a  tf rm  1 

■:u;ii'  I'lf-'r**  'iit-li  i-vi-nf  nr  rendition  li.ip|H<iei.  tin-  rmiaindfr  will  n^'ver  take  ft!"iN*t.'* 
ii-.  «'"!!!.  I{"in.  i:.     Un«l;:m.  ind*'X.  litlo  Keiiiainfler. — <'hittv. 

L«  tlif  iin«-i'rtainty  i>t  ih**  riieht  whieh  rfiidfr*  a  rtMnaimliT  tNmtinp^nt.  not  th« 
rtAiiity  ot  ihti  actual  enjoyment.     WilliamMin  v4.   Field,  -  .Siindf.  t'h.   Kep.  'liUS.— 
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Thon^ih,  if  A.  had  died  before  the  contingency  happened,  that  is,  l>efoiv  B.'i 
was  born,  the  remainder  would  have  been  ubflolutely  gone ;  lor  the  ]Kinicdar 
estate  was  delerinined  before  the  remainder  could  vest.  Nav,  bv  ihe  ^ln^•t  riW 
of  law,  if  A.  were  tenant  for  life,  remainder  to  his  chlest  Kon  in  taiUiind  A.<M 
without  issue  born,  l)ut  leaving  his  wife  enseint,  or  big  with  child,  and  att^rhii 
deatii  a  postiiumous  son  was  born,  this  Hon  could  not  take  the  land  by  virtBe«f 
this  remainder ;  for  the  particular  estate  deterniine<l  before  there  was  anv  pMMi 
in  esse,  in  whom  the  remainder  couhl  veHt.(f)  But,  to  n»medy  this  hanNhip.il 
is  enacted  by  statute  lU  <&  11  W.  III.  c.  IG,  that  [K)sthumou8  childn^n  ^hsiU  hi 
capable  of  taking  in  remainder,  in  the  same  manner  as  if  they  had  U*en  bora  ii 
their  fathers  lifetime:  that  is,  the  remainder  is  allowed  to  vest  in  them,  while 
yet  in  their  motliers  womb.(M)* 

This  species  of  contingent  remainders  to  a  person  not  in  being,  mast,  liowerw, 
bo  limited  to  some  one.  that  may,  by  common  possibility,  or  poindia  pr-^tif^ 
be  in  esse  at  or  before  the  particular  estate  determines. (^tr)     As  if  an  e^^iate  bt 

(()  SiUk.  288.   4  M<n1.  'Jfi2,  (••>  Si-c  loik  1.  p.  130.  ^«j  2  Kf^. :  L 


'Tlie  case  of  Reeve  vx.  Long.  (1  Sulk.  227,)  wliich  gives  occ:a8ion  to  the  statuie 
tioned  in  the  to.vt,  wiw  to  the  following  purport : — 

Jo) in  Long  deviso<l  laud^4  to  his  nrphew  Ileiin*  for  life,  remain dtT  to  lii«  fi>:  £!H 
other  sons  in  tail,  remainder  to  his  nephew  Ktehnrd  for  life,  &v..  Henry  di*-!  tli^^  m 
issue  l>orn.  but  leaving  his  wife  pregnant.  Kiehanl  enter«'d  as  in  his  n^mninder.  ania.^>^ 
wards  a  }K)sthuuious  son  of  Ilonry  was  liorn.  The  guaniiun  of  the  infatnt  fn'tr^^l  up« 
Uichurd ;  and  it  was  lit* Id  by  the  courts  of  CV>ninif»n  IMfns  and  of  King's  K>'nrh  *ii: 
nothing  vin«t(.^d  in  the  ]K>sthuniousson.  bi^eause  a  eontingent  remaindermu^t  vt«idnnii| 
the  parrieular  estate,  or  at  thf  moment  of  its  detenninutioii. 

On  an  appeal  to  the  house  of  lords,  this  judgnu'nt  wiw  ri'versod,  ajzainrt  ih^  n|iiBifli 
of  all  the  judges,  who  were  much  dissatisiiod.  .'»  Lev.  4(18.  To  M>t  the  questinu  k'PM. 
the  statute  was  passtul.  Mr.  Cruise.  (2  Dig.  IVMK)  however,  remarks,  it  is  FoniewLatfli' 
gular  that  this  statute  does  not  mention  limitations  or  devises  l»y  will.  But.  faf'Wi 
there  is  a  tradition,  that  as  the  ease  of  Reeve  rx.  I<ong arose  ujion  a  will,  the  lorrL*  t-on4d^ 
the  law  to  have  bei.-n  sotth'd  by  their  determination  in  that  ease,  and  were  th^'ivfr^ppw* 
willing  to  make  any  express  mention  of  limitations  made  in  wills.  K*st  it  should  ipp" 
to  call  in  question  the  autliority  or  pn>priety  of  tlieir  determination.  B«i>ides  >li^aw 
the  words  of  the  act  may  be  construed,  witliout  much  violence,  to  comprise  ^etthHueBii 
of  estates  made  bv  wills  as  w«*ll  as  }>v  deeds. 

Mr.  Christian,  in  his  note  ui>on  the  pas.<<jige  in  the  text,  consider?  the  statute  tfi 
repriK)!'  given  by  the  house  of  commons  to  the  loriU  fur  their  as.suniption :  but.  had  it 
Wen  so  undei-stcKxl,  the  concurrence  of  the  lonls  would  probably  not  have  hetm  «^ 
tuined. 

In  the  ca.«e  of  Thelluson  vf.  Woodford.  (4  Ve».  *<42,)  lord  Rnsslyn  said,  the  cntr^ 
lieieve  vs.  Long  Ufrtainly  ovi-rruling  Archer's  case)  decided  tliut  a  pOAthunioiHehildw 
to  be  taken  to  nil  intents  and  purposes  as  iMtrn  nt  the  time  the  ftartiruUr  i^tair.A 
which  his  remainder  «b'i»ended.  determined.  Undoubtedlv,  the  enurt  of  ConiRKiD  IW 
first,  and.  uiK>n  a  writ  of  error,  tlie  court  of  King's  Bi'nc'ii.  had  held  differently.  Btt 
it  ought  always  to  be  n'nu>nibere<l  it  was  the  decision  of  lord  Somers;  and  that  wwart 
the  only  case  in  whieh  he  stood  against  the  majority  of  the  judges;  and  the  better Mfr 
sidemti(»n  of  subsequent  times  has  shown  his  opinion  d4^ser%*ed  all  the  regeard  genfiA 
paid  to  it.  The  statute  of  William  III.  wtis  not  to  aAirm  that  d<*oision.  It  did  by  iipB- 
cation  afiirm  it,  but  it  established  that  tlie  same  priTiciple  should  feoTem  the  oave  whin 
the  limitation  was  hy  det><l  n\'  settlement.  The  manner  in  which  the  point  hat  hiA 
treated  ever  sineo,  in  Verdet  v.t.  IIoi»egoo<l,  (1  V.  Wnis.  41^7.)  and  the  other  eases  (icffS 
Ves.  .lun.  (')73.  1 1  Vt'S.  V.WK  2  Ves.  &  Bea.  .HftT)  proves  what  the  opinion  has  been  npoi 
the  propri(*ty  r>f  a  rule  wliirli  it  is  impossible  to  say  is  attended  with  real  ImuunnirTl 
and  which  is  according  to  i*very  principb*  of  justice  and  natural  feelinc. 

A  ]K)Hthumous  cliild  elaiming  under  a  remainder  in  a  settlement  is  entitled  to  thf 
intermediate  pn)fiis  i'mm  tlie  <leath  <if  the  fat  Iter,  as  well  as  to  the  estate  itself.  BwH 
vs.  Husset.  .*>  Atk.  2u.'i.  ThelUison  rs.  Womlfonl.  11  Ves.  130.  But  a  poathumoiis  soa  vha 
succcihIs  by  <lescent  can  claim  the  rents  and  profits  only  from  the  txme  of  hit  hirtk 
(iCKKltitle  vA.  Newman.  .'J  Wils.  :'i2«».     Co.  Litt.  11.  b.,  note  4. — Coimr. 

When^  an  < -state  is  given  to  a  jierson  for  life,  with  remainder  to  after^MNV 
upon  the  birth  of  a  child  the  estate  vests  in  him.  subje<*t  to  open  and  let  in 
children.     Macomb  i,y.  Miller,  *J  Taige,  Ch.  Kep.  2G5.     Williamaoo  vt.  Bcffiyg  8 
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to  A.  f<>r  !if<'.  n*m:uiiiKT  to  tlic  lieirH  of  B.;  now,  if  A.  diofl  hcfor©  r*|-(\ 
rx'iiKiiii'lrr  i*«  at  uii  imhI  ;  tor  iliirini;  B.*h  life  he  Iiuh  no  lirir,  /irm*)  *- 
r,«  vn'tnft.s:  hut  if  H.  <li*'s  tin*t,  thi»  rrmain(K*r  tlii-n  irnnKMliatoly  vontfl  in 
r,  wlio  will  Im'  iMititlcct  to  tli«*  land  on  thofii'ath  of  A.  This  is  u  ^<M>ii  (!on- 
t  ri'inaiiifliT.  for  I  In*  j»ossihility  of  B.'s  clyin;;  In^fore  A.  is  p'ttttitia  propinquti, 
trn'fon*  ailowiil  in  law.(jr')  But  a  nMnaihd<T  to  the  rit^ht  hoirs  of  B.,  (^if 
H*  no  hiich  prr^Mi  a^  B.  m  *•*»/%;  is  voi<i.fy)  For  hoiv  thnv  must  two  con- 
[•ii's  liappoii :  tir-^l,  that  surh  a  |H*rson  as  B.  shall  l»o  Inihi  ;  ami,  MTondly, 
t*  ^hall  also  itic  during  the  oontinuaiiee  of  tho  particular  estate;  which 
il  ^ftUntui  rnnutt.<simti,  a  most  improhahle  jiossihiiity.  A  nMnainder  to  a 
elilcst  i4on  who  hath  none  (wo  have  Mvn)  is  pxNl,  tor  hy  eommcin  |H)Hsi- 
lie  may  have  one ;  hut  if  it  Ik»  limited  in  particular  to  )iis  son  Jidin,  or 
tJ.  it  i^  had,  if  he  have  no  son  of  that  name;  for  it  is  to<i  n*mote  a  |>o»(Mi- 
that  hf  should  not  only  have  a  son,  hut  a  son  of  a  particular  nanio.(;;*  A 
ii*n  of  a  n^niainder  to  a  hasturd  hi*fore  it  is  Isirn,  is  not  ^fNNl:(^fi/  for 
I  the  law  allows  the  ]M>sHihility  of  havin*^  hastunls,  it  presumes  it  to  \k*  a 
i^mote  and  improl»ahle  continp^eney.  Thus  may  a  remainder  be  contingent, 
t*uni  of  the  uncertainty  of  the  pirson  who  is  to  take  it. 
maiiider  may  also  In*  contingent,  where  the  jH'rsim  to  whom  it  is  limited 
>i  and  certain,  hut  the  vvfut  u|Km  which  it  is  to  take  ett'ect  is  va;;ue  and 
ain.     Ab,  when*  land  is  ;^ivon  to  A.  for  life,  and  in  case  B.  hurvivos  hiia, 

•  (\i  I.itt.  .17*1.  1*1  &  K*-|i  M. 

fp.  n.iti.  M.  (•)(>•.  feJix.  .V09. 


*  n"i  nit»ri'ly  then*  Ihmur  two  eontinjfonries  to  hapiwn.  or  what  l<ird  Toke  rmlin 
I'lhty  «'ii  »  }Mifi.*.ilii|i(y,  in  onhT  to  the  v«vtin^  of  the  t^^tatt*.  wlii«'h  will  iiuikft 
^-iui;ty  t«Ni  i-i'iuotf*;  hut  there  must  1m»  Minii'  Io^hI  imppilmliility  in  t)i«*  i*f»n tin- 
Mr.    UutlfT    lut-ntionH  a  eai«o  (Kouthnl^ru  f^.   Darril.  2  \'vj*.   Jr.  IW*' )  where 

.'•n*  xf  11  inniify-t'iiiid  wiTt'  lield  valid,  and  yet,  to  ciititlt*  <iiii' ol'  the  ithjiM't.'*  to 
id«  r  it.  Nt.  The  liu^hand  nn^l  wife  mu>t  have  )iad  aeliild:  *Jd.  Thiii  ehdd  mu.*«t 
id  :i  i-h;]'!  :  .'M.  'Die  liixt-iiientioiied  eliild  nni>it  hiive  1m'i*ii  alive  at  the  di'e«*}b«e  of 
vt'.  «<r  I't  hi-  ^r:iti<liatli«T  and  ^ran<liiii»ther  ;  Itli.  If  a  hoy.  )ii>  inu«t  hav«*  aitaini*d 
-•■II":   It  a  ^'ul.  that  ap»  or  married.     Keanie.  (.'i»ni.  Hem.  w"»l,  n.  e.  7th  *h\. — ('oi.t- 

['rt-t<<rt  i"  of  i»|»iniiin  tliat  a  remainder  to  an  un)N>rn  s'tn  of  a  |iartit*uLir  name 
U*  \.ilid.     1  Al'^tr.  1-.^ — Sii  \k.hw-4M)|>. 

-.•vt-r.il  rti-irt"  «»f  the  <'a'*e  t<i  which  our  author  reffn*  a-*  lii**  authority  for  tho 
■  :ii  t!j*-  Ti'Xt  are  very  dlNeoplaiit :  and  it  rat)it>r  ap|MNirs  that  it  was  finally  uiiiiecf}*- 

il*>i  id'*  iiii'  <|U«-iiitii  whf'tlier  a  reniaimler  to  an  unlHirn  ille^'itiuiate  ehijil  wwi 
rrly  invalid,  a*  the  elairnant  in  HltMlwell  rt.  t>lward'«  itlieeaM*  in  «jue*tion'  turnefl 
J  ••  .1'  tu.tl)\  Unn  in  lawful  wi'dlix'k.  .S*e  (\».  Litt.  .».  h.  and  Mr.  ll;»r::rave*n  noi«« 
««'\'r.  I'td  I'.iik'T.  ..iftfrwanU  Ma<H'lesfit'ld.  I  in  tlie  eaM»  of  Methan  »'*.  The  Ihiki* 

■Ml.  1  1'.  Wtii".  'li'.o.  ...lilt  lit //Mm/  to  think  that  a  natural  chiM  f*'i  t,  i.fr^  ai  mm 

nA  t.ik*'  iind'T  a  h'i|ii«'xt  in  a  will  to  all  the  natund  children  of  a  nanitNl  man  hy  a 

wi.m.oi.  .\nd  Sir  W.  <trant.  M.  R.,  in  Fjirh*  r.t.  Wilson.  17  V«»s.  .*»;U.  naiil.  whether 
!•  r»'t»Tr''l  !•>  h\  I'-rd  <'«»ke  iwhteh  i**  aNo  tho  ea^e  ref«Tn»«l  to  hv  our  author)  does 

rft  ti)II>  w.trrant  the  rule  laid  diiwn  )>v  him.  vot  his  nwn  irreat  initlifiritv.  and 
'•j'tii'ii  ••!  it  hy  liird  M.ier  lf«.!it'ld,  wit**  suttieient  to  indiii'e  him  to  adh<*ro  to  i», 
'  ni<''-lv  ix-iiiiininu'  th**  rea^oni  u]Mtn  \%')iit-h  it  htantls.  The  rule  iIm*  aildtHl^  is. 
tan*  •'.  th.it  .1  h.ftiiril  eann<>t  take  a^  the  i««ue  of  a  |>artii*tdar  man  nn'il  it  h*!-* 
<{  tii*' r>i  iiT.iti'in  I't  h«  im;  thtM'liihl  nf  (hat  man, — whieh  <*annitt  In>  h«>riir««  its  hirth. 

•  •.  Ml.  ihiirn.   I  "^iiii.  A  Sm.  *»|.      Yt't.  where  a  !ii*«|in»'*t  i*  made  to  the  natural  ehild 
il   .1  I  .iiii*  iii.ir  u.iniin   i-»  »••».•-■. 'i?/-.  wit  hi  Mit   refennee  to  any  |»er"*iin  a.*  the  fatlifr. 

r<ii:  I  I  .-  i,.i  un« 'Tt.iinty  in  that  htMiut'-t.  and  |irii)iahly  it  wmdd  \h*  held  ^«mm1. 
•-  rM\»-  <>t   law  il.if^  n<*t  ai-kn*iwled^i'  a  natural  ehild  ti>  have  anv  father  lN>f<»ro  it.4 

]\\  ??!.•  I.i!».  r  ia«.t-.  of  rcmhin  i  *.  (t«ird<in.   1   Meriv.  I'l'l.  and   Kvans  «■*.  Miuvey.  ^ 

It  ::;-  t««  !■••  n^u  •  -i.il-li-lM'd  that  a  j»r«>*|M'itive  lHN|ue«*t  to  iiu  illi'^itini:itt»  ehild 

hi«  h  -i  \\> '111.01  i-*  •np|M»-n'il  to  \h*  mrntit/-  may  he  pHMt,  if  tho  de«(«Ti]>t:on  nf  I  hi* 
.1  )..  .|'i.  .t  I  >-  n<>T  i>p*-n  t<i  th«*  unetTtainty  \%'hif'h  mu^t  ari^e  whoneviT  it  i<  mado  a 
'•n  ir>  <•  d<  Tit  t<>  tlif  k'lft  that  tho  ehild  should  actually  )*o  the  ehild  of  a  ik:irticular 
anl  Mht'O  th'*  <ie>.€  ription  in  in  othi*r  re<4|M*4'ts  imi  distinet  a.**  tii  lt*ii%-e  no  douht  M 
trtdivi'liial  for  wh«>in  tin*  le^raey  is  intended;  though  a  contrary  opinion,  as  inti- 
m  th»'  ti'Xt.  <-ertainlv  ap|M*arH  to  have  lioon  hold  formerly.     S«h*  Wilkin^n  m. 

1  Vei».  k  lUa.  4'ix.    ArnoliJ  i*.  Preston.  IH  Viw.  288.— CuirrV. 

ftS» 
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tluMi  with  remainder  to  B.  in  fee:  hero  B.  ih  a  certain  person,  but  the  rvmaind'T 
to  liim  is  a  cdiit indent  remainder,  depending  upon  a  dubiouH  event,  the  uwrr- 
tainty  ot'  liis  Hun'ivin*;  A.  During  the  joint  livw  of  A.  and  B.  it  is  contin^f-M ; 
and  if  B.  dies  tirst,  it  never  can  vest  in  his  heirs,  but  is  forever  gone;  but  il*  A. 
dies  first,  the  remain<ler  to  B.  becomes  vested. 

♦  i"!  1         *Contin«;ent  remainders  of  either  kind,  if  they  amount  to  a  freehol-i, 
J     cannot  he  limited  on  an  estate  i'or  years^  or  any  other  particular  eritait«, 
Irufi  than  a  fitrehold.    Tims  if  hmd  he  granted  tc)  A.  for  ten  yean*,  with  renuuDder 
in  fee  to  the  right  lieirs  of  B.,  this  remainder  is  vo]d;(6)  but  if  granted  to  A. 
thr  lift',  with  a  Hke  remainder,  it  is  good.     For,  unless  the  frcehohi  passed  ont  (4 
the  grantor  at  the  time  when  the  I'emainder  is  created,  such  freehold  remaindifr 
is  void  :  it  cannot  pass  out  of  him,  without  vesting  somewhere ;  and  in  the  case 
of  a  contingent  remainder  it  must  vest  in  the  juirticular  tenant,  else  it  can  xvA 
nowhere:  unless,  therefore,  the  estate  of  such  particular  tenant  be  of  a  f rYelK4d 
nature,  tlie  freehold  cannot  vest  in  him,  and  ccmsequently  the  remainder  i^  void.* 
C\)ntingent  remainders  may  he  defeated,  hy  destroying  or  determining  the  jat- 
ticular  estate  upon  which  they  depend,  before  the  contingency  hap]>ens  whewby 
thev  become  vested.(r)     Therefore  when  there  is  tenant  for  lite,  with  divfn 
remainders  in  contingency,  lie  ma^',  not  only  by  his  death,  but  by  alienatioiL 
surrender,  or  other  nietho<is,  destroy  and  determine  his  own  lito-4.'9tate  bdm 
any  of  those  remaindei's  vest:  the  consequence  of  which  is,  that  he  utterird*- 
feats  them  all.''    As.  if  theiv  be  tenant  for  life,  with  remainder  to  his  eldeM  wi 
unborn  in  tail,  an<l  the  tenant  for  life,  be  to  re  any  son  is  born,  surrenders  fai»  liffr 
estate,  he  hv  that  means  defeats  the  remainder  in  tail  to  his  son  :  for  his  i^nt  wi 
being  in  f.s.st',  when  the  ])articular  estate  determuied,  the  remainder  could  mA 
then  vest :  and,  as  it  could  not  vest  then,  hv  the  ndes  before  laid  down,  if  Wftt 
can  vest  at  all.     In  these  cases  therefore  it  is  neeessan'  to  have  trustee*  ^ 
pointeil  to  j)reserve  the  contingent  remainders;  in  whom  there  is  vested  u 
estate  in  remainder  for  the  life  of  the  tenant  for  life,  to  eommonee  when  kii 
estate  determines.**     if  tlieivfore  liis  estate  for  life  determines  otherwise  tlni 
by  his  death,  the  estate  of  the  trustees,  for  the  residue  of  his  natural  lifcvi 
„,|^.,-.     then  take  efl'ect,  an<l  U'come  a  *])articular  estate  in  posaession,  sdBciol 
"-'     to  support  the  remaindei's  depending  in  contingency.     This  method  ii 
sai<l  to  have  U'cii  invented  by  Sir  Orlando  Bridgman,  Sir  Geoffrev  Palmer,  ind 
other  eminent  counsel,  who  betook  themselves  to  eonve3"ancing  during  the  ti»* 
of  the  civil  wai's;  in  onler  thereby  to  secure  in  family  settlements  a  proviM 
for  the  future  cliildren  of  an  intended  marriage,  who  liefore  were  usually  kit  il 
the  mercy  of  the  particular  tenant  for  life  :(d)  and  when,  after  the  re0tonti«» 

(»>  1  R«ii.  irw.  (4)  See  Moor.  4M.    2  RoU.  Afar.  TfT,  pL  U.   S  M ■ 

(')  n>i>l.  at'>.  \X>.  2  Clmn.  Rep.  ITU. 


*  But  althnu>!h  every  coiitin^ont  fnH^hnhl  remainder  must  be  supported  by 
fn'fliold,  it  is  not  nctv^sary  that  fixich  preceding  estate  continue  m  the  orftia/ ami  tf  i* 
ri|;]ittul  tfnant :  it  is  siifliciont  if  there  sulwistM  a  right  of  entry  to  such  preoedin;  eMir 
nt  tlh*  tinio  the  ronuiindcr  should  vest.     As  if  A.  he  tenant  for  life,  with  oontii 


I  ^ 


roiiiaindrrs  over,  and  1m*  diss«Msed.  tho  right  of  entry,  while  it  remains  in  him.  wiDii^ 
)»ort  tho  c<>ntinp>nt  rt'maiiidors:  t»iit  if  th«' disseisor  should  die,  and  the  profwrtj fhflvi 
dosocnd  on  his  )ii>ir-a(-la\v  during  tlie  life  of  A..  A.  would  lose  his  rignt  of  catiy*' 
liave  only  a  ri;;ht  of  action,  whi<'h  would  not  bo  enough  to  rapport  the  eoati^iBt 
roniaindrrs:  tnr  in  tliat  casv  it  is  a  question  wlietlier  the  i^artieular  entatA  on  whUk  ll> 
rfniaindvi-s  di'prn<l  ^^1l^ists  or  not,  another  estate  l>eing  protected  by  the  law  till  iM  t^^s^ 
<ju<-sti<in  \^  iU'c'vh'd.    Frarno,  r<int.  Rom.  p.  2.*<ti.  7th  eil. — Ooliridoi. 

^  lint  a  <'(>nv(>yani'i'  of  a  L'n'atcr  I'stato  than  he  has  )>y  bargain  and  sale.  orbrkMfl' 
roloaso,  is  no  forlfitiu-c.  and  will  not  defeat  a  contingent  remainder.    2  Leo.  OOL  JlM 

i:.i. 

Hut  tho  tinant  for  lit'o  niav  har  tlie  contingent  remainders  by  a  feoffinent,  a  faiL  ** 
rooovory.    1  0».  ♦•♦;.    ( Vo.  Kli/.  r,;;n.    1  Salk.  224. 

Wliore  th«-ro  !•:  a  truant  for  life,  with  all  tiie  puh^equent  remainders  coDtinjNatfl' 
ho  suitors  a  rtT'ivi'iy  ti^  tlio  um>  of  himst'lf  in  foe.  ho  ha.H  a  risht  to  thb  t^srtaosiv 
ngain>*t  all  j-orsons  l.ut  tli*  lioir^*  of  tlio  gnuitor  or  devisor.    1  Salk.  224— 4]?BnTT. 

'"Tru^ttM's  to  Mipi'ort  routin;.'«nt  roniaindors  aro  not  es>8ential  in  oopyhdd.  tlM  ViA 
pstati'  suffioing.     li»  Vo.-*.  llM\    10  iCost,  4U0.— CuiTTY. 
!t2^ 
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rnoii  riixin"  to  fill  tlH»  first  c)flicvs  of  tlu»  law.  thoy  supported  this  in- 
lin  ri*;i>oii:ii>lr  iiml  proper  iHmiuls,  unci  introdueed  it  into  geiieral 

Ht  111  lent  will  ol>sorw  lii»w  much  itirrty  is  rcquinnJ  in  creating  and 
vnmihdtT;  and  I  trust   1m*  will  in  sonu'  nuMisiiro  m*o  the  ^*neral 

wliit'li  this  iiiri'ty  is  I'oundni.  It  wen*  imhUosk  to  uttompt  to  enter 
-tii-iilar  Mil'tli'tii'H  and  n;tiiu*nu'nts.  into  which  this  dnrtrino,  by  the 
.SOS  wliifh  have  occurri'd  in  tlu*  rourM.*  of  many  ri'ntiirii*^,  han  boon 

MilHliviiifd  :  nt'ithor  an^  thoy  consiinant  to  tho  dorii;;n  of  those  elo- 
pii>itioiiN.->  1  must  not  howovrr  omit,  that  in  dovisi'M  hy  last  will 
rit,  (which,  hrinir  otU-n  drawn  up  when  tlio  juirty  is  ino/ts  consUiif 
lore  t'aviMircil  in  construction  than  formal  doodn,  whicli  are  |>refiuinod 
kith  ^roat  caution,  forcthoui^ht,  and  atlvico.)  in  thcso  (h'viKort,  I  nay, 
nav  he  cr4*atcd  in  somo  measure  contrary  to  tho  rules  hotore  laid 
;h  our  lawyers  will  not  allow  such  dis)>4isitions  to  \h!  striotly  ro- 
ut call  them  hy  an<»thor  namo,  that  of  rj*( cufory  f/c'nV«,  or  do viseii 

ho  eXeiMlti'd. 

i»rv  ilevi^e  of  lands  is  sucli  a  diststsition  of  tliom  hy  will,  that  there- 
vet  •»  at  the  death  of  the  devisor,  hut  i»nly  on  winio  future  con- 
It  di tiers  tVom  a  remainder  in  three  very  matorial  ]M>ints:  1.  That 
any  "particular  e»«iate  to  *4Upport  it.  :i.  That  hy  it  a  too-  r*|7o 
iier  le^s  e«*tate,  may  Ik*  limite«l  atler  a  loo-si mplo.  l\.  That  •• 
IS  a  remainder  may  ho  limitod  of  a  ohattol  inton^st,  attor  a  ]mrticu- 
•  lite  <*rc:u«-«l  in  ilio  samo. 

t  case  happens  when  a  man  devises  a  future  estate  to  arise  upon  ti 
aii'i,  till  tliat  eontiniron<-y  happens,  (hn^s  n(»t  dispoM*  of  the  fee- 
I'HVcs  it  t'>  «l<-M'(Mid  to  his  heirs  at  law.  As  if  ono  dovis4*s  land  to  a 
•1  her  heirs,  upon  her  day  of  marriage:  lion*  is  in  otfoot  a  con- 
lindi-r.  wiihnut  any  particular  estate  to  sup{)ort  it;  a  fn-ohold  com- 
'uf'/r-r  Tiji**  iiiiiitatinn,  thouixh  it  would  1k»  void  in  a  <leed,  yot  is 
ill,  hv  wav  '»t"  exciiifnrv  devisee >  F«»r,  sinco  hv  a  deviso  a  fn*e- 
•*•»  uiilcnit  rnrporal  tra«liti<»n  or  livcry  of  soi.sin,  (as  it  must  do,  if  it 
ithrretMre  it  mav  comnience  in  luturn;  hocauso  tho  jirinoipal  reason 


oniitii.L'  II*  r'!a:iii»«hT'»  c«)uM  n«'Vfr  U*  <l«»<:trove<l  hy  nnv  art  "f  tho  tenant 
iif  ii'.ii  ri<>|'«-rty  < 'oiiiiiiio''h>n«*r'>  pnipootHi  t«»  t*!*tahli>ih  tht*  sumo  rule  with 
\\\  4  Miit.njt  n:  if  UMin-h-i-*.  And  n^w.  hy  ntat,  S  &  '.»  Viet.  e.  l'N»,  |  S,  it  i« 
.1  •-••iitiiiji  ni   i«:ii-iiii*l<*r  vi'?«tin>!  ;it  iiny  time  after  INt.  iU.  l'*44  nh»Il  lio, 

i    .lit'*!    lie    |M<>«in^  of   the  act.   >\\\\\\    Im' ih'cmetl   t<»  liaVi*  heeu  oa|Hlhle  tkf 

n  i*w;:h*Mn  liii;:  iIm-  ii4*t«Tiiiiiiati<Mi.  l-y  ftirf«'iture.  Hurr«*Tifh'r.  or  m»»rjrt»r.  of 
•  •>:  i\*-  "\  ti<M>tii>M.  ill  tilt*  same  manner  in  all  n^iKH'tH  as  if  i*ueh  deter 

M"t   ii.»ji|«'Ie*«l.— ^IJ:w  AKT. 

■nf  will  \\*'W  *■••  p:t*|';«rtMi  to  under*itand  the  coh-hrato*!  ndo  of  law  com- 
/■■.     /.^.     .-,  .V  .  /'.'.w.  on  acoumt  «if  the  folhurin^  fli<iliiiet  anniHinei*- 

I.  Ii  •».  .  mi.'. I  .11  thai  «M-i*.  I  K«*p.  l«»4.  a.: — •*  It  i<  a  rule  in  law,  when  th« 
i\  ):  V  <ir  •-•■II*.  •  \:ini  I'  lakt"*  an  e<.iai«*  «if  f retain »hl.  and  in  tho  Minio  gift  cir 

I  *'«t.»f>- i-  Inn.ti"!  T!ii*iiiate!v  or  inwntHii:it«*lv  ti»  hir«  hoirs  in  f<*4»  or  in  tail. 
-u.  )i  .-.i —  ■  I  111'  h'-ir-'  are  wikr*!**  of  limitation  i>f  th«»  »»*tate.  and  not  wonlii 

All' I  till'*  i^  a  ^trii-t  rulf  of  law.  which  cannot  U<  pn*vent«il  hv  any 
int>  n'i"ii  t  •  iIl>  ( ••iitiary.  Thu«>.  if  a  limitation  \*  maile  to  .lime  WimwI 
I'h  r  i<>  r>.  t -r  ii!'-.  rt-niain'liT  toT.  in  tail,  rt'nniinih'r  to  th«*  heirs  of  Jan*) 
kt-  all  '  -tiTi-  t-  I  111*'  uitli  ihi'  ultimate  n'mainder  to  ftrrsf[t"\\\  fiH» ;  and  Mieh 
»  •icLh.'  til  h'  I   Ifir  woiihi  I  It*  (h->cviitlihle  frtuii   him  to  tho  hoin  <x  parti 

..  ..K>.rv'-<.  u]>"n  tlie  inaiviiraey  of  a  similar  th'finition  to  thi.«i.  that  it  is 
ii|>;>l>"iei.iii:  in-ii'i'  than  th«'  thiii;!  drt'iiKMi;  for  a  o<tntin)!i*nt  remainder 

II  *\'iii-l  .  \.ii  ilv  an*Wfr  t«»  it.  lie  ih'tini***  un  Pxe<'utor)"  ilevise  thu*: — 
iiti«*!i  .it  II  !ii!*iif  I'-'tJitt'  or  intt'r«'>t  in  lands  or  ehattoU  tthoti^h  in  tho  cai^* 
r^oii.il  it  i-  lifi-f  properly  an  ex«*(-utory  htHiue^ti  at*  th«*  law  admits  in  the 

thoii.'h  •••iitit;y  to  the  rides  of  limitatii>n  in  oonveyanc«'s  at  eomiuon 

item.  .>>•»,  Till  eii.  — (.ViLCRllMil. 
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ivhy  it  cannot  commence  in  futuro  in  other  cases,  is  the  necessity  of  aclail 
hciHin,  wliicli  always  O])eruto8  in  prw^rnfi.  And  since  it  may  thus  comiueuc-e  ii 
futurOy  tlu»re  is  no  nct'<l  of  a  particular  estate  to  support  it;  the  only  nse  of 
which  i.s  lo  make  the  remainder,  hy  its  unity  with  the  particular  estate,  a  prs 
sent  inti  rest.  And  henee  also  it  follows,  that  such  an  cxeeutorv  deviso,  doi 
beintx  a  pnsout  iiiteret>t,  cannot  be  barred  by  a  recover^',  suffered  before  it  cob- 
mcnces,( /■) 

:i.  By  I'xccutor}'  devise,  a  fee,  or  other  less  estate,  may  he  limited  after  a  f««. 
And  this  happens  where  a  devisor  devises  his  whole  estate  in  tec,  but  hmitsa 
remainder  thereon  to  commenci?  on  a  future  contingency.  As  if  ft  man  deviKt 
land  lo  A.  and  his  heirs;  hut  if  he  dies  before  the  a^c  of  twenty-one,  then  toR 
and  his  heirs:  this  remainder,  thou^ii  void  in  deed,  is  good  b^'  way  of  execntorr 
devise.(^)  But,  in  both  these  species  of  executory  devises,  the  contingcndii 
ought  to  be  such  as  may  happen  within  a  reasonable  time;  aH  within  oDe  or 
*i'-4-|  niort>  life  or  lives  in  being,  or  within  a  mode*rate  term  of  years,  fcr 
■I  courts  of  justice  will  not  indulge  even  wills  so  as  to  ereate  a  pt- qmloitr, 
which  the  law  abhors  :(/i)  because  by  perpetuities,  (or  tlio  settlement  of  aa 
interest,  which  shall  go  in  the  succesHion  prescribed,  without  any  power  of 
alienation,)(0  estates  arc  made  incapable  of  answering  those  ends  of  social  r-om- 
merce,  and  providing  for  the  sudden  contingencies  of  private  life,  for  which 
])roperty  was  at  first  established.  The  utmost  length  that  has  been  hithfrto 
allowed  for  the  contingency  of  an  executory  devise  of  either  kind  to  happen  in. 
is  that  of  a  life  or  lives  in  being,  and  one-and-twenty  3'earB  uAerwanik  At 
when  lands  are  devised  to  such  unborn  son  of  a  feme-covert,  as  t^halJ  finC 
attain  the  age  of  twenty -one,  and  his  heirs;  the  utmost  length  of  time  ihit 
can  happen  L>eforc  the  estate  can  vest,  is  the  life  of  the  mother  and  the  8ob»> 
quent  infancy  of  her  sou:  and  this  hath  been  decreed  to  be  ft  good  ezecnaiy 
devise.  (A*y* 

(/)  Cm.  .Tac.  5M.  (*>  S«lk.  «». 

(9t  '2  .MinI.  ->!t.  \^)  Fort.  :BX. 

^^  12  MinL  '2S7.    1  Vera.  1M. 

^*  Lord  Konyon  hns  explained  the  whole  doctrine  of  executory  devises  in  the  foQpvi^ 
words: — "The  rules  respecting  executor}'  devit^es  have  conformed  to  the  rulei  laid  dan 
in  the  construction  nf  Icpil  limitations:  and  the  courts  have  Raid  that  th«  estslefUD 
not  be  un:ilion:i)>lo  )>y  executory  devises  for  a  longer  term  than  is  allowed  bv  ike  limili^ 
tions  of  a  coninion-law  conveyance.  In  marriage  settlements,  the  estate  mar  beUmilii 
to  the  first  and  other  sons  ofthc  marriage,  in  tail:  and  until  the  person  to  when  tht 
first  remain<ier  is  limited  is  of  age,  the  estate  is  tmalienuble.  In  conformity  to  that  nh 
the  courts  have  said,  so  far  we  will  allow  executory  ilevises  to  be  good.  To  ssMrt 
this  position,  I  could  refer  to  many  decisions;  but  it  is  sufficient  to  refer  to  the dnkcff 
Norfolk's  case,  in  which  nil  the  learning  on  this  head  was  gone  into;  and  from  tM 
time  to  the  ])resent.  every  judge  has  ac(]uieseed  in  that  decision.  It  is  an  ettablislied  lib 
that  an  executory  devise  is  good  if  it  must  necessarily  happen  within  a  life  or  lirm  m 
being,  and  twenty-one  years,  and  the  fraction  of  another  year,  allowing  lor  the  tia^tf 
gestation/'  See  Long  tit.  Blackall.  7  T.  R.  100.  In  that  case  it  was  detennised  thali 
child  rn  irnfrr  mi  mrrr  was  to  be  considered  as  a  child  born,  and  therefore  that  an 
might  he  devised  to  it  for  life,  and  after  its  death  to  its  issue  in  tail.- 


Teter  Thelusson,  Estj.,  an  eminent  merchant,  deviMKi  the  bulk  of  an  immenM  li» 


perty  to  trustees  for  the  purfx^se  of  accumulation  during  the  lives  of  three 
ail  their  sons  who  should  he  living  at  tlie  time  of  his  death  or  be  bom  in  doe  time 
wards,  and  during  the  life  of  the  survivor  of  them.    Upon  the  death  of  this  laitlftf 
fun<l  is  directctl  t<»  he  divided  into  three  shares.— one  to  the  eldest  male  lineal 


ant  of  each  <»f  his  tliree  sons:  ui»on  the  failure  of  such  a  dosoendant,  the  ihare  t09li 
the  descendants  of  the  other  sons:  and  upon  failure  of  all  such  deaeendanta*  themh 
to  go  to  the  sinking-fund.  When  he  died,  he  had  three  sons  living,  who  had  fevMH 
living:  and  two  twin-sons  were  horn  soon  after.  U|>on  calculation,  it  appeared 
the  death  of  tlie  sun'ivor  of  these  nine  the  fund  would  probably  exeecd  nineti 


lions :  an<l  upon  the  su]>]>ositiim  of  only  one  person  to  take  and  a  minoritr of  tea  fM  J 
that  it  would  rxceed  thirty-two  millions.  It  is  evident  that  this  extraorainaiy  wul ■■  I 
strictly  within  tlie  limits  laid  down  in  the  text ;  and  it  was  aecordiiiglT  nistaiDM  Ivttii  I 
the  court  of  cljanc«ry  and  in  the  house  of  lords,  fcn^e  4  Vea.  Jr.  227.  11  Ves.  Jr.lH  1 
1  New  It<»p.  II.'>7. — roi.F.RIlM;E.  I 

The  ;V.)  &  40  Geo.  III.  c.  U8  enacU  that  no  person  shall,  by  any  dMd,«iIl,flrlirflr    §( 
628 
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3.  By  ext^outorv  detiiie.  a  term  of  yoan*  may  bo  given  to  one  man  for  liis  life, 
and  attorwanN  limiUMl  over  in  riMnainder  to  amither,  which  coiihi  not  he  done 
by  deed;  U*r  Uy  law  the  tirnt  grant  of  it,  to  a  man  for  life,  waH  a  total  dinponi. 
lion  of  the  whole  term;  a  Iife-i*state  being  esteemed  of  a  higher  an<l  larger 
DAture  than  any  term  of  yearH.(/)  And,  at  tin»t,  the  courts  were  tender,  even 
In  the  raM*  of  a  will,  (»f  n^straininff  the  devisee  for  life  from  aliening  the  term; 
bat  only  held,  that  in  ease  he  di(Hl  without  exerting  that  act  of  ownership,  the 
ifiuainth'r  owr  shi»uld  then  take  pla(*e:(m)  for  the  restraint  of  the  power  of 
alienation,  especially  in  very  long  terms,  was  intrrMiucing  a  species  of  per- 
petuity. Hut.  Koon  atterwanlH,  it  wati  held,(ii)  that  the  devisee  for  life  hath  no 
powvr  of  alienini;  the  term,  so  as  to  l>ar  the  remainderman:  yet,  in  order  to 
pn*vent  the  ilanger  of  |K«ri>etuities,  it  waa  sett  led  .(o)  that  though  sueli  re- 
Buiind«-rs  may  U'  iimitisl  to  as  many  pi'nMms  sue<*esHively  as  the  devisor  thinks 
pr*»|N'r.  yet  they  must  all  he  */n  *'*if  during  the  life  of  the  first  devisee;  r«i-r 
Ibr  llien  all  the  candles  are  lighted  and  are  ctmsuming  together,  and  the  ■-  ' 
Bit i mate  remainder  is  in  reality  only  to  that  remainderman  who  hapfH^na  to 
wr\-iv«'  tlie  rr>x  :  and  it  was  also  sett le<l,  that  such  remainder  may  not  l>e  limited 
to  t:ike  vtfect,  unless  u|Km  such  contingency  as  must  hapjK'n  (if  at  all;  during  the 
ile  vi  the  tirht  devis^e.^/'/* 

.*.  n  Krp  !i:,.  (•)  1  MM.  4M. 

•  If.  Ill  rS.tfM,$.  SV.    Dj«r,  74.  (»>  Skion.  Ml.   3  P.  Wbm.  2M. 

«•   l»f.r.  aw.    «  Kn*>'M. 


lUi^r  nn>'l»v  •»rtil«»  or  dii«iM»4««  of  any  real  or  |)er«onnl  pro|>orty  ko  that  the  n*nts  and 
imtii*  may  (n*  hIpiIIv  or  jiurtially  A(vumulitf<l  for  a  InnpT  ti*nn  than  tin*  lift*  of  the 
rrmntor.  «ir  ihf  tiTiii  t)f  twenty-* mt*  y«ir»«  nl'Wr  th»*  «U*ath  i»f  the  ^'nmtor  or  the  t^'^tator, 
ir  th«*  iiiMHirity  *»f  iinv  |M'r*ioii  who  .4hAll  In>  living  or  m  vfntrr  ai  mi-re  at  thf»  ili*ath  of  the* 
rrmiit'ir  *>t  th«'  ti-statt^r,  i»r  <iurin^  tht*  minority  only  of  nnrh  iM'rton  an  would  for  the  tim<^ 
t^'itij:.  if  of  ttiU  a^iv  1h>  cntitlfit  to  the  ri*nt><  and  |»nMliiiM>  "mi  •liriM'ti'^l  ti>  Ih*  aminuilattsl; 
kfi'l  wh^Tt*  liny  u<*iMiiiiiilation  U  dirt*(*tf<i  uthtTwisi*.  >nrh  diriH'iinn  hhull  (n>  void,  and  the 
**nt-  iimI  iirMfit*.  «Iunni!  tljt*  tiino  thut  thf  pro|M'rty  \*  «lirii*ti'd  to  1m»  arruiiiuhitiHl  oftn- 
rary  t-»  tin-  :M*t,  oh.ill  j.'o  to  «<urh  |nT*on  a^  would  luivi*  U'l-n  fntitl«>4l  tht»ri't»»  if  ni»  !*ui*li 
kn-unniatittii  liu'l  Ihn'U  <Iir**i-ttH| :  jiroviilfd  that  thin  art  ^hall  not  ext«'nd  to  any  |tn»- 
ri^ioii  for  tht>  |>aviMi*nt  of  (l«'l>t<«,  or  for  rai'^ing  ]H>rtioii4  for  ehiKln^n,  ur  to  any  dinn'tion 
^U'  li:iv  *'"'  pr-Hlu*!'  of  Wi-wHl-*  or  tinilHT. 

A  -iirifti'in  f«»r  a<''-unuilation  dnrini;  a  lift*  wa*  li«*M  to  l>e  gooil  for  tw*»nty-<»ne  y<»ai'* 
kft^r  :lti'  <l»Mtli  'if  lilt*  tf-ialor.     *.*  Vr.-*.  .Ir.  1'27. — <'iiittv. 

**  A  fut'ir*'  i**t  it*'  will  always  1h»  ri»n-triHH|  to  \h*  a  n-niaindiT  whon  it  ran  )m»,  in  i»n»- 
W«*ri«  •■•  t'l  :i  «.|irin;:inir  ii-i»  «»r  «*x«^i'ut<»ry  di'ViM'.  Tin*  nMsmi  \%  an  oliviiaH  i»n»»:  in  the 
Atc«-r  *\%-f  tlt»«  futuro  ♦•-tati'  cannot  1m»  lu»rr*Ml,  nnd  tin*  land  i-*  fi>inpli't«*ly  witlnlniwn 
from  •■•»Tiiiiifri»'.  Si  )H'tWf*'ii  remaind«*n(  tin*  law  favi»«rs  thfir  v»»«»iiii^.  l«i'i«iin*o  that 
»ni)»iit'«  til-  int«Tf  ^t-  of  A  fn-o  rouinii'n'e  in  lan»l  with  tin*  ri;:ht«*  of  th»»  |iro|iriotor« 
W^-T  '1.  Wa;»«r.  1  S.  ,v  \{.  M\.  Minni^  rit.  l^ihlortf.  "i  lUrr,  ''MKl.  Vu*\\  r.».  I)i>niar«*!«t, 
I  N«*w  .!•  r«i  V.  *>'.*•'*.  It  i-»  an  inthvxil>l<'>  rul«'  that  no  liinitiition  tihall  )h*  dt***!!)*-*!  an  t>xi^ 
rut«>r\  •l*v:-*  if  it  may  )»y  :tny  prartioalih*  construct  it  »n  Ih>  Mistain***!  an  a  i*<iiitin;Zi*ni 
pi»mfcind"r:  J"r  tli-  all-<ut)iiit'iit  r<'as<»n  that  tin*"**  «'X»i*uti»r>'  dfvi-*!**.  Immh;;  inix>n- 
iii«t«*ri?  w:t)i  tin*  policy  of  th**  coniinon  law.  wliidi,  on  ari-ount  of  it:*  aMiorrcni't*  of 
fwtai*--  «'<*innifiM'iii;r  ,,i  r\*..r- .  r>><iuin*!<  all  Xh%*  j«r«H'tHl»'Ht  jmrt^  of  tli*»  f«*i*  to  im'.*  out  of 
ihi^  i:r.in("r  at  ()if  ".nm*  in-^timl.  an*  lian^lv  ti>1t'ratt'd.  aiiil  onlv  in  favnur  of  tli«'  i'Xi»li<''.t 
df-*  I^r  41  ••II  ••!'  ••ii«*  will*  may  ha%'t*  (nm'h  t'om|Hdl(Mt  to  di^iMHe  of  hit  i>^ta(t-«  wIm-m  mii' 
••«i*tt->i  Lv  « «Miri«.t'l.  Tln'V  art'  lliiTffort*  to  l»o  KUstaintNl  f»niy  in  rajn-*  of  *  l«'ar  n-  .•••—ity. 
Hc»h:i.jti  ».  Sti'litii.in.  1  Wiiti-*.  W*.  I>unwf>04lit»  t-.t.  Hi'.hI,  4  S.  A  K.  4;.',.  \V.L=«i  •  *. 
B**^  l*«r.  ".  \V.i:.h.  « *.  <\  .ItiO.  IlawlfV  t'.«.  Northampton.  >  Maris.  3.  Wi»lff  i  v.  Van  No-- 
truid   -J  <''-m-t.  \\*'k     .I..hn*.tn  •  *.  Valentin*'.  4  .*Nindf.  S.  i\  ;'/•. 

It  1*  !li'-  p't'i-ivfd  d«N'trini»of  th<»  <'i»urt'*.  iM^tli  in  Kii;:l.ind  and  .Xmt'rlf.i,  that  uln-n  a 
«Ut!—  >  III  id»'  In  A.  in  ff»».  an«l  if  A.  shiHiM  <lit>  without  isMit*  th«'n  ti»  \\.  in  f»'i*.  th«» 
liviit««!."n  o\  i.r  til  M.  .•i-*  an  rrif  utory  lU-vi^-i'  would  hi*  voi»|  for  it?*  rrinoii-iu'**.  .»•«  it  ih'jH'U'N 
■pnn  an  ind«  finit**  failure  "f  th**  i^su**  of  A.  Surh  a  di'vi«-i*  i*  ron-itnif^l  to  \h*  an  «-tai«^ 
tail  in  A  .md  \i--t«*d  r«'!ii:tind*'r  in  H.  Anv  wonU  whirh  inilirati*  an  inti'ntion  in  th<^ 
t^tAtor  t<i  <i  iitiiif  t)i>'  f.tihiri'  of  i««iii'  to  a  tlxin^  witliout  is.»ui'  livinir  at  tin*  il^atli  of  the 

^r*l  t.tk'Twtl!   ) i!lii-i>'nt   ton-hut  tin- roii-*trurti«in  of  an   indi»!inite  f:iilun»  of  i*tu«». 

JC%11  •.<Ii.itl.i-.  14  N«'W  Il.inip.  *J1'».  Timian  f.f.  punlop.  Ti  IIarri?i.  7-.  Klinn  • «.  I^avi?*. 
'"  A'.i  1  1*.  .1  iik-.m  •«.  l>ashi<d.  :\  Maryland  <'h.  IV.*.  *2'u.  In  tho  vn-^o  of  MH-h  a 
''%UtA;t<>n  «»f  frtT-onalty.  htiwfvpr.  it  vests  th«»  ontiro  and  ah»u»hite  o^tate  in  the  firvi 
*lct-r.  Au*\  thi*  limitation  owr  ui  void.    The  »uial lot  cireumstanee  will  be  laid  hold  of 


r 
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Thus  much  for  such  estates  in  expectancy,  as  are  created  by  the  exprvM 
words  of  the  parties  themselves;  the  most  intricate  title  in  the  law,  Thvre  ii 
yet  another  s])coies,  which  is  created  by  the  act  uud  O|)eratioii  of  the  biw  ii«ei( 
iiud  this  is  called  a  reversion. 

III.  An  estate  in  revertiion  is  the  residue  of  an  estate  left  in  the  grantor,  to 
commence  in  possession  after  the  determination  of  some  particular  Ci^tate  ^rrant«d 
out  by  him.(</)  Sir  Edward  Coke(r)  describes  a  reversion  to  be  the  ivtuniing 
of  land  to  the  grantor  or  his  heirs  after  the  grant  is  over.  As,  if  there  be  a  pit 
in  tail,  the  reversi(m  of  the  fee  is,  without  any  special  reservation,  vested  in  tbt 
donor  by  act  of  law  :  and  so  also  the  reversion,  after  an  estate  for  life,  vean.  or 
at  will,  continues  in  the  lessor.  For  the  fee-simple  of  all  lands  mast  abide  K»m^ 
where ',  and  if  he,  who  was  before  possessed  of  the  whole,  carves  out  of  it  ut 
smaller  estate,  and  grants  it  away,  whatever  is  not  so  granted  remains  in  him. 
A  reversion  is  never  therefore  created  by  deed,  or  writing,  but  arises  from  con- 
struction of  law ;  a  remainder  can  never  be  limited,  unless  by  either  deed  or 
devise.  But  both  are  equally  transferable,  when  actually  vested,  being  both 
estates  in  prwsenti,  though  taking  effect  infuturo. 

The  doctrine  of  revemons  is  plainly  derive<i  from  the  fcodal  constitution.  For 
when  a  feud  was  granted  to  a  man  for  life,  or  to  him  and  his  issue  male,  ri'Ddf^i- 
ing  either  rent  or  other  pei*\'ices;  then,  on  his  death  or  the  failure  of  issue  mak, 
^I'-i^-t     the  feud  was  determined,  and  resulted  back  to  the  *Iord  or  proprietor, 

'  -^  to  be  again  disposed  of  at  kis  pleasure.  And  hence  the  usual  incidaU 
to  reversions  are  said  to  be  fealty  and  rent.  When  no  rent  is  reserved  on  thi 
particular  estate,  fealty  however  results  of  course,  as  an  incident  quite  insefun- 
ble,  and  may  be  demanded  as  a  badge  of  tenure,  or  acknoiirledgnient  of  nf«^ 
riority;  being  frequently  the  only  evidence  that  the  lands  are  holden  at  all 
Where  rent  is  reser\'ed,  it  is  also  incident,  though  not  inseparably  so.  to  the 
reversion.(5)  The  rent  may  be  granted  away, reserving  the  reversion;  and  tbe 
reversion  may  be  gnmted  away,  resen'ing  the  rent ;  by  special  words :  bnt  by  a 
general  grant  of  the  reversion,  the  i*ent  will  pass  with  it,  oa  incident  thertanio; 
though  by  the  ri^rant  of  the  rent  generally,  the  reversion  will  not  past.  Thi 
incident  passes  by  the  grant  of  the  principal,  but  not  e  converse  :  for  tbe  mam 
of  law  is,  **  aeeessorium  non  durit,  sed  sequitur,  suum  principale"{t) 

These  inridental  rights  of  the  reversioner,  and  the  respective  modes  ofdctctat, 
in  which  remaindoi's  very  frequently  differ  from  reversions,  have  occasioned  tW 
law  to  be  careful  in  distinguishing  the  one  from  the  other,  however  inaccaxaldlf 
the  ])arties  themselves  may  describe  them.    For  if  one  seised  of  a  paternal  estili 


in  fee  makes  a  lease  for  life,  with  remainder  to  himself  and  his  hem,  this  isff^ 
perly  a  mere  reversion,((/)  to  which  rent  and  fealty  shall  be  incident;  and  wbil 
shall  only  descend  to  the  heii*8  of  his  father's  blood,  and  not  to  his  ban  gnml 
as  a  remainder  limited  to  him  by  a  third  person  would  have  done:(ir)  foritii 
the  old  estate,  whi(?h  was  originally  in  him,  and  never  yot  was  out  of  him.  kA 
so  likewise,  if  a  man  grants  a  lease  for  life  to  A.,  reserving  rent,  with  rvvciMi 
to  B.  and  his  heirs,  B.  hath  a  ivmainder  descendible  to  his  heirs  genomLaai 
not  a  reversion  to  which  the  rent  is  incident;  but  the  grantor  nhalTbe  catitW 
to  the  rent,  during  the  continuance  of  A.*8  eRtate.(jr) 
i^Y"--i  "^li)  order  to  assist  such  persons  as  have  any  estate  in  remainder, 
' '  J     sion,  or  expectancy,  after  the  death  of  others,  against  ftaudulent  ** 


mcnts  of  their  death,  it  is  enacted  by  the  statute  6  Anne,  c.  18  that  all  _ 
on  whose  lives  any  lands  or  tenements  are  holden,  shall,  (upon  applieatioa  tollr 
court  of  ehanceiy,  and  onler  made  thereupon,)  once  in  every  year,  if  munI 
be  produced  to  tlie  court,  or  its  commissioners;  or,  upon  neglect  orroftMil.Aff 
shall  be  taken  to  be  actually  dead,  and  the  person  entitled  to  such 


(f )  Cii.  IJtt.  2i  (■)  CWu 

{T)  1  \xi*X.  14J.  (•)3  Lev.  40r. 

(•)  Co.  Litt.  143.  (r)  1        " 
(*l  ]  1.1(1.161,  lo2. 


to  limit  the  failure  of  issue  to  the  death  of  the  first  taker.    TNwliiail  m» 
&  Gill,  127.— ^UARswooD. 
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ntcr  upon  and  hold  tho  lands  and  tenementa,  till  the  party  shall 
living. 

conclude  tho  flm'trine  of  remainden  and  reveniions,  it  may  he  pro- 
/r,  thut  whi*n«*viT  H  ^n'litcT  oHtate  and  a  low  coincide  and  meet  in 
•anil*  iH^rwin,  without  any  intermediate  eHtate,(y)  the  IcfM  iM  imme- 
iiut4*«l ;  or.  in  thi*  law  phniHc,  iH  naid  to  he  mergtdf^  that  ih,  Hunk  or 
ht*  ^n*ati*r.  ThiiH.  it*  then*  }m'  tenant  for  yean*,  and  the  reveniion 
di'M'fhdH  to  or  in  piin'hiiM'd  hy  him,  the  term  of  3'carH  i»  mer^e<l 
aiicis  mid  ^hail  ri4*ver  (-xint  any  moru.  But  they  muNt  come  to  one 
|K*rson  in  one  and  the  name  ri^ht ;  elue,  if  the  freehohi  k>e  in  hia 
lid  he  ha*i  a  term  in  ri^^ht  of  another,  {rn  outer  droit,)  there  is  no 
Hereto  re,  if  tenant  for  vearH  dies,  and  makea  him  who  hath  the 
ee  hi»«  exceiitor,  wlierehv  the  term  of  veant  veHtM  also  in  him,  tho 
*t  nierixe ;  tor  he  liath  the  fee  in  his  own  ri^ht,  and  the  term  of 
ri^ht  of  the  testator,  and  suhjeet  to  his  dehts  and  le^cic^s.  S<j  also, 
th  tin*  revoi>iiMi  in  fee  marries  tlie  tenant  for  years,  there  is  no 
lir  hath  the  iiilieritaiiee  in  his  own  ri^ht,  the  lease  in  the  rii;ht  (»f 
An  r>tate-tail  is  an  exception  to  this  rule:  for  a  man  may  have  in 
t  lM>th  an  estate-tail  and  a  reversion  in  fee:  and  the  estate-tail, 
s  ehtatt*.  hhall  not  mer^e  in  the  fee-. ui)  For  estates-tail  are  pro- 
Vherved  from  merger  hy  tlie  *operation  and  construction,  r*!**)! 
y  ihf  expre>s  words,  of  the  statute  dt  donin:  which  <ijK»m-  •• 
triiction  have  prohahly  arisen  u|>on  this  consideration;  tliat,  in  tho 

(7.  («.-JHr|i.61.    ft|l«^.  74. 

It.    Cn..  Jm-.  T.y    C\i.  |.Ut.  XW. 


iTi*  )'f  all  iittt'riiKHliiite  nmtifuft'nt  vt^taU^  it  will  In'  d«*MtroycKi  hy  the  union 
>f  tlif  ^Tfiitrr  fstati*  and  the  lt*i«f*,  (uii1«>n«  tli«'  firentlvr  (*>tate  im  i*uhjoini*d  !•! 

^mii*  i'<)iiv«-viini'«', )  when  Kiirh  ofKilition  tiik«'^  i>lace  hv  th«*  ofmvfvanco  or 
'w*.  Pnn-foy  •  .<.  RnjriT?*.  2  Siiiincl.  .'IST.  lUit  tin*  n'pnrti*  '»f  sdjiifl^od  («m« 
i-r  with  rf.j»M't   ti»  thi'  tli-^tnK'tiitn  of  »ii  inttTiiirdiato  i*rintiii^t*nt  e*tiit«', 

\\i*»  ^rtjiitT  rstatt*  Jmmiiiii****  iiiiitt'd  to  thf  h-s?*  hy  *l<*«Tnt.  Th«'*e  diff»T- 
r.   may   Im*  ri-rnnriliil  liy  di!<tin^iii!«hin>;  hi 'tween  thom*  ciimh*  m'here  tht) 

f:r«-.iti-r  (■•'tatc  i«  immfMliat4i  tnuii  th**  }H*i>nii  hy  wh<w«*  will  the  letw  entate, 
iitfriiivdiiit iitiu>;i'iit  otato,  \vrrt>  hmittil.  an<l  the  eautii  wln^n*  the  hwi 

•-••iitiiu'tiit  n-iiiaiii<lt'i>>  wi'r«*  nt>t  I'n'atctl  hy  th«*  will  of  the  ani'otor  from 
att  r  <-t:itf  imini'diatt'ly  dcM*(*ii(lt  i>n  the  li**-"*  <*^tato.  In  the  fir*»t  H«*t  of 
••lit  nf  thf  :jn';it»*r  i"«tat«'  <i<M*s  iidt  nn*r>r»*  and  dr<»i\n  the  interintMliate  con- 
nhr*..  I'MHithhy  i.v.  V«'ni«>n.  '.»  Mi>€l.  147.  Plnnkt^tt  rj».  Holmej*.  1  I-ev.  12. 
1  h'«  [t.  »•'• ;!  II)  thf  -t'lniifl  i-la-**  <»f  cjt-f-.  it  «hH"*  iiuTp*  thtMn.  Hartjioli*  r^. 
«.  77.  S.  < '.  I  Vcntr.  .'H»7.    liouki^r  r*.  IIixtktT.  Kop.  trmp,  llurdw.  l.'i.     1Xh» 

-J  Th...  a  Pull.  Jtil :  and  mm'  FVarne.  p.  o-U.  dth  <*d.,  with  Serjt.  Willianut's 

'1.  ;;vj.  a. 

I  (a**  .tii-«-a«Iy  liaf^  htfii  iiitimat«'di  mu^t  In*  made  h«'tween  the  co^es  whero 
't.it*-  i"  limitiMl.  with  a  i*i>iitiii^fnt  rt'tiiaindfr  ovtT,  and  aftiTwards*  tho 
•iihjiiiiiiMl  t«i  tin-  ]iarti<*iilar  *->tati'  hy  tlw  fkimv  <*<inv«*yanre.  an<1  tho?*e  vn»**^ 
'«*i'<.«ti>n  nf  th»'  inhi'ritaiu'i'  i«*  hv  a  <Mmv«»vnn«*o.  arridfnt.  or  c-irrum^tanco 
that  « «invi'Vinii  f  whi«h  «T»'atiHl  tin*  particular  f'.tat*^  In  th«»  lattt^r  CttM's, 
th«-  •-••n:;ii;.'iiii  rviiiiiiii<h>r  \y*  ^4'n«*rallv  dtfitroy«M| :  in  th«'  former  it  in  oth«*r- 
Tt'  h>  tilt-  -^AUi*'  r'<iivcyaiit«'  »  {tjirtit'uhir  c^^tatc  i^  tir^t  liniit«*<l  to  a  |M*rK>n, 
•  nt  r«ii;.i:ii'h  I  oxn-  t«i  aii«>ihfr.  and  \%ith  oiii'li  a  n'Vt^rnion  nr  ri'maimh'r  to 
I  a<»  WfitM  .11  ii^  itwii  ii;itur«-  <lr(>\Mi  lh«'  ]>;trti(*idar  •"•tat**  tir^t  >;iv«ii  him, 
.iti«»ii  "hill  Im-  ••■•M-i'h'rfiJ  a-  «'\iM'iit«'<l  i»iily  /ruf*  i/'i-Zn;  that  is,  uinih  "..urh 
«iji"ii  :iM<l  -fp-irat*'  it^i'ir  !"n»in  th«'  fip«l  otatt*  wh«*n  thtM*<inditioii  hap|x*n»>; 
•ail-  t«»  •h-irti\  th«*  <-i>ntiii^^'nt  «'!»tali'.  I^'wi*  Ikiwh'>'ii  vasi*,  11  R*»p.  J*t>. 
h  M. 

piity  »ill  in  "otix'  raMW  n'lirvi*  upiin«t  the  mercer  of  a  term,  and  niako  it 
riM»-4">  t't;r  wliiili  it  ^^^^n  «*r*>at4il.  Thii.s  in  Powi*ll  vt.  Morgan.  2  Vith.  VU, 
iiifi"  t*«l  t>>  h«'  rai*««'<l  nut  nf  a  term  for  yearn  for  the  te^tator*>«  ilnii)!ht«*r. 
anU  ih-ot  •'ii<h>4l  on  h«'r,  and  ••h**.  UMnfC  under  age.  ili^viniHl  thi*  jNtrtion. 
fiantiTv  p'lifx.'il  a>:ain*it  tin-  m<»rir«»r  of  th«»  torm.  and  deeroeil  the  |iortioii 
t  tf*  th«'  will  of  th*'  daughttT.  S«*«*  also  Thomas  rt,  Kemi»h,  2  Freem.  208^ 
i2.  Sauiidi'p*  »■♦.  I^iurnfi>rd.  Finoh.  424. — f'Bimr. 
D  questions  this  postilion.    3  i  onv.  277. — Shaeawood. 
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common  eascR  of  merger  of  estatofl  for  life  or  yean*  by  uniting  with  the  inbenir 
unco,  the  ]iarticular  tenant  hatli  the  sole  inteimt  in  tlieni.  uii<]  hath  full  pi>vcr 
at  anv  time  to  defeat,  <le8trov,  or  Kiirrendor  thom  to  him  that  liath  tho  roverwon; 
therefore,  ^vhen  nueh  an  estate  unites  with  the  reversion  in  fee,  the  law  e<^>n*i«K'n 
it  in  the  XvAvi  of  a  virtual  surrender  of  the  inferior  estate.fft)  But,  in  an  esTat^ 
tail,  the  ease  is  otherwise  ;  the  tenant  for  a  lon^  time  had  no  power  al  all  "vcr 
it,  so  as  to  bar  or  destroy  it,  and  now  can  only  do  it  hy  certain  Rpei'ial  niMii-s 
by  a  tine,  a  recovery,  and  the  like:(r)  it  would  therefore  have  been  rtranjr^-lv 
imiirovident  to  have  ])ermitted  the  tenant  in  tail,  b\'  purchasinc^  the  ivver^i** 
in  fee,  to  merge  his  ])artieular  estate,  and  defeat  the  inheritance  of  his*  i«»-iio: 
and  hence  it  has  become  a  maxim,  that  a  tenancy  in  tail,  which  canDOt  be  ^c^ 
rendered,  cannot  also  be  merged  in  the  fee. 


CHAPTER  XII. 

OF  ESTATES  IN  SEVEKALTY,  JOINT-TENANCY,  COPARCENARY,  A\D 

COMMON. 

We  como  now  to  treat  of  estates,  x^'ith  respect  to  the  nambor  and  connerti«"»w 
of  their  owners,  the  tenants  who  occupy  and  hold  them.  And,  con!»idePfd  in 
this  view,  estates  of  any  quantity  or  length  of  duration,  and  whether  they  I*  in 
actual  possession  or  expectancy,  may  be  held  in  four  ditierent  waj's;  iu  xvc 
ralty,  in  joint-tenancy,  in  copai*cenary,  and  in  common.' 

I.  He  that  holds  lands  or  tenements  in  sereralfy,  or  !»  sole  tenant  thereat  i* 
he  that  holds  them  in  his  own  right  only,  without  any  other  person  l»cii)p  k»iwd 
or  connected  with  him  in  point  of  interest,  during  hi»  estate  therein.  ThL*i» 
the  most  common  and  usual  way  of  holding  an  estate;  and  theretbre  w« mir 
make  the  same  observations  here,  that  we  did  upon  estatefl  in  possession,  m>  ci^ 
tradistinguished  from  those  in  expectancy,  in  the  preceding  chapter:  that  tli«t 
is  little  or  nothing  peculiar  to  be  remarked  concerning  it,  since  all  estates  m 
supposed  to  be  c)f  this  sort,  unless  where  they  are  expressly  declared  to  be  otbw- 
wise;  and  that  in  laying  down  general  rules  and  doctrines,  we  usually  iiiflr 
them  to  such  estates  as  are  held  in  sevenilty.  I  shall  therefore  proceed  to  ci* 
sider  the  other  three  species  of  estates,  in  which  there  are  always  a  piuralitfii 
tenants. 

*lS(n  *^^*  ^^"  o^tate  in  joint-tenanry  is  where  lands  or  tenements  are  ftru^ 
J  to  two  or  more  persons,  to  hold  in  fee-simple,  fee-tail,  for  life,  for  vwR 
or  at  will.  In  consetjuence  of  such  grsmts  an  estate  is  called  an  estate  in  jobt- 
tenan('y,(<7)  and  sometimes  an  estate  in  jointure,  which  word  as  well  as  the  (Att 
signifies  a  union  or  conjuni-tion  of  interest;  though  in  common  speech  the  ten 
jointure  is  now  usually  confined  to  that  joint-estate  which,  hy  virtue  of  the  fUtUr 
27  Hen.  VIII.  c.  19.  is  fre(|uently  vested  in  the  husband  and  wife  before  toMirti^ 
as  a  full  satisfaction  and  bar  of  the  woman's  dowcr.(6) 

In  unfolding  this  title,  and  the  two  remaining  ones,  in  the  present  chafitfr. 
we  will  first  in<iuire  how  these  estates  may  be  enated ;  next,  their  j»rnp<7fMS&' 
•espectivo  inritirjits;  and  lastly,  how  they  may  be  severed  or  destroyed, 
.  1.  The  cnatiuji  of  an  estate  in  joint-tenancy  depends  on  the  wording  of  tW 
deed  or  devise,  by  which  the  tenants  claim  title:  for  this  estate  can  only 
by  purchase  or  grant,  that  is,  by  the  act  of  the  parties,  and  never  by  the 
act  of  law.  Now,  if  an  estate  be  given  to  a  plurality  of  personsi,  withoat  aMnf 
any  restrictive,  exclusive,  or  exj>lanatory  words,'  as  if  an  estate  be  granted  !• 

(*i  Cm.  Kllj.  W2.  (")Utt. 

i*)i^*  IM^i*  in».  (*>  8m 


*ThiK  is  not  true  as  to  cojtan't'iiary.    Seo  />".♦/,  p.  188, — CoLiaiiiaB. 
^  For  if  an  e.'^tnto  in  jW  he  fiiven  to  A.  and  B.  and  to  the  tnrvhor  ^tkem  and  to  Af  ian 
of  such  mtrvivor^  thov  are  not  joint-tonanta  in  fee.    They  hare  only  a  jou 
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aii«l  U.  ami  tlifir  hoirH,  thin  mukcH  them  immediately  ioint-tonantft  in  fee  of 
*  ImimIh.  For  tlu>  law  iiiti*rpn>tM  the  ^rant  ho  an  to  make  all  parts  of  it  take 
M'l.  which  cull  only  be  doiu*  hy  en^atiii^^  un  equal  eHtate  in  them  both.  As 
.•n*tort*  till*  grantor  han  thuH  united  their  nameH,  the  law  gives  them  a  thorough 
ion  in  all  otht*r  rei«|KK*(H.*     For, 

L  Till*  pr*»ptritis  of  a  jointn^Htate  are  derived  fnim  its  unity,  which  is  fourfold; 
.•  unity  of  iutrrfitt,  the  unity  of  (itlr,  the  unity  of  tinie,  and  the  unity  of  p^fS- 
ft'»h  ;  or.  in  other  words,  ji>int-tenantH  have  one  and  the  same  interest,  aerruing 
(»nf  and  the  K^une  con veyanee,  commencing  at  one  and  the  same  time,  and 
Id  by  one  and  tla*  Huiiie  undividetl  |>oriMeHf«ion. 


•  I  diirin;;  t)ii'ir  joint  livt^,  with  a  (*4)ntinp'nt  rcnminflor  in  foe  to  the  nurvivor.  Yet 
(h*-  •  rc.ition  of  mi  o^tat«*  for  lift*  it  in  ot!i«'rwi.<«(* ;  fi»r  whtMi  un  4*xtjite  is  pvrn  to  A.  and 
ari>l  t«»  ^A--  Aurr.i.-r  :f'  t/um,  this  \s  a  joint-t«*nani'V  for  lifi*.  Ami  the  wonU  "  jtun'n>,r  of 
1*"  AT*'  I'lii  Mirpht-aL't'.  S«'«*  furth«»r  iiiM»n  thin  Kuhjfrt,  <'o.  Lift.  VJ\,  a.,  n.  1. — Aiirii- 
r> 

«>iitT  t«*nitn<-v  i*  at  t!ii>*  dny  ho  far  from  Immh^;  favour«Kl.  that  the  rourtn  think  thorn- 
k*-^  iiwiitif'l  in  i'X('rtMsin>:  tli«'ir  in^^nnity  afraim*!  it.  In  nxM  inntamMHi  it  o|>«*nit«ii 
i!'.iT\  (4  1  till*  •i)«iiiii>n  and  intent  of  t!i«'  ]>arti«'f<.  Kvi*n  in  diMMln,  tlH'n*for»,  th«*  inc^m- 
i:tii<  ••  ••!  jiMnt-tfiiancy  Iian  indurtMl  thi*  iMiiirt**  to  nvir.*'  on  any  «*X|»n^<«ion  wlii<'h  indi- 
•—  ;in  int*  nti'tii  to  j»ivi*  ii  *>f'|iara(i*  int«'rt"*t  to  «Mwh.  <iall»niith  w.  Galhraith,  .'{  S.  A,  R. 
!.      liiniliauifh  it.  l^niiluni^rh,  11  S.  A  K.  I'.'I. 

n.lf|.«  inli'titlv  of  till-  wnpU  cnMitinir  th«*  «"*tato.  tlitTf  c«'rtainly  am  ra«e^  in  which 
iit\  will  riiiioiilfr  inint-tonants  an  t4*nantH  in  (N»nirnon:  andono  nf  thfi«e  <'a<40!«  i**  where 
un-htt'-f  of  land  i>  mad**  Ity  two  |N*rH<>nH  with  a  vi«»w  of  ex]M*ndinf{  largo  KUin:*  in  the 
|*r**vt'nifnt  **(  it.     l>unt'an  r.<.  K«»m*r.  Ct  Hinn.  I •.».'{. — Siiaii!i««m»d. 

.Tifint-ifnanrif<i  an*  now  ff^ardfil  with  i«o  little  favour.  lM»th  in  roiirtu  nflaw  and  equity, 
it  whtn**vi*r  th«'  4*.\|iri><»*<ioiiM  will  inifNirt  nn  inti'otion  in  favour  of  a  tenancy  in  I'oni- 
n.  it  will  Iw  t'ivi'n  ♦•tll-ft  to.  Fisher  »•:*.  Wijnj.  1  V.  Wni"*.  14  n..  and  id.  1  1^1.  liavm. 
L  1  Silk.  .v.*"!.  noti>  s.  I<fird  <*iiwimt  Hay^  that  a  .joiiit-t«>nan('V  i*  in  e^inity  an  (Miimi* 
nir.  1  S;ilk.  I .'»**.  S»<*  aUo  '2  Ves.  Si-n.  -.'•*<.  in  wilN  the  •*x|»n'^!«ions  ••  athh/Zv  ft»  ^  «/ir«//*/, 
-*"  r»  t  »/../»■.■  .i\l.i\  ri  tj  •■'•'•  ■'■^tf  fifit'itii  itn  /  ittn"f>j*f  .'/if'in."  hav4*  lM»en  h«*ld  to  rr»'ate  a 
u»n«  \  in  i-i*tiiin<»n.  -  Atk.  I'Jl.  4  Uro.  \'t.  Th«'  woni-  *y»M//i/  /•>  ft^  th^uhul  make  a 
ian<'v  in  toniiiion  in  «iurri'ndi*r>4  of  ef>|ivho|(U.  ,  1  .<alk.  .'>0l.  2  .^^ilk.  ti'Ji*.  |  and  al<rf>  in 
•«1«  wlmh  ili'tivf  tln'ir  o|ii<ratioii  from  the  ntatuti*  nf  n«*«"«.  1 1  l\  Wni*.  M.  1  WiU.  .141. 
wf«  •>•*►.  'J  Vi'^.  S-ii.  *l'u  w  ami  though  lonl  llolt  anil  loni  Ilanlwirke  iM»t»ni  to  U»  of 
nioii  that  thi'O'c  w<tr  U  in  a  t'onnnon-law  eoiivt*viim'«'  are  n«*t  sufHfMent  tit  create  a 
,aij<  \  m  I'oiiiiiion.  i^.inn'  im-i"*.  and  1  Vi*«<.  .*<««n.  l«*».'».  -  Vi-*.  S«'n. -'»7:  ami  •*«•••  \^iu*. 
r.  .'••mt-Ti  Hint-.  K.. '  v»'t  from  thi»  notes  to  **omi'  of  thoii»  oaxi's.  and  4  Oui«M»  I»ijj.  1  i**!, 
t  r.»  4V».  "J  \\\.%.  i\  l't;».  r.»4.  Mr.  ^'liriMiftn'-*  note,  it  m  ly  1m»  «-<iII«Tt*Hl  that  the  <iam«» 
nl-  '.n  ik  I'oriiini in-law  i'onv4>yanee  would  not  (T«*ati*  a  tenancy  in  i*oniinf»n.  In  a  joint- 
uni'"\  t«»r  '■'-  to  A.  an«l  H..  the  wonU  ai;{  th*-  jitirr'ri,r  *>t  thnu  are  ni»»rely  wor*!**  of  *ur- 
i«a^**.  a*  wiilpMii  till-Ill  till*  lan<N  u]ton  thcileatli  of  i>ni'.ioint-tenant  gototli'*  *itirvivor. 
t  in  thf  •Tt-ation  of  a  joint-ti*nani\v  in  /'.•  |iartieular  ear**  nui<«t  U*  taken  not  to  in'^rt 
<tk4'  wi»r<N.  For  the  trrant  itf  an  e«»t4it«»  f"  ^/'"  'i"*/  f^^  jfinwfr  **t'  thfm,  atfi  //**•  kt'tr^  nf  th^ 
n-^'^.  <i.NM  imt  m:ik*'  thi'in  joint-tenant'*  in  fee.  hut  irivt*^  them  nn  estate  of  fr«H>|inlil 
Tir\£  th-ir  .i«'iiit  live*;,  with  a  eontintfent  n'maimler  in  fee  to  the  j«urvivi>r.  Il;iri!.  h 
ll.  < *«».  Liti.  r.»l.  a.,  n.  1.  WliiTe  there  wn-*  a  il«*vise  to  thriN»  '*i«t«»r*  for  an«l  ihirins 
'ir  I'lint  ItvfH  and  ili*'  life  of  the  Kurvivttr.  to  take  as  tenants  in  i*i>nimon.  and  not  ai« 
nt-ti  ii.int-.  ri'ni.iinder  to  truNt«H«s  <hirin};  the  r»»'«|KH'tive  livi»s  of  the  •.iMti-r**.  antl  ih^ 
•f  the  -iirviviir.  to  |.re-i»rve  eontini!i'nt  remaimlei""*.  anil  fr«»ni  and  after  tlieir  re-.jMH't- 
i|«H-.'ii».»*  ami  the  1 1» -I 'ease  of  tin*  r*urvivor.  rf*«iii»M./f'r  oi-rr;  it  was  hel«l  that  tin*  >«isler« 
>k  th*>  f^ttate  at  j<»int-tenants.  to  >h*  rei!iilatei|  in  its  eni'>vnnMit  as  a  ten  oiev  in  eom- 
n.  or  a*  ti-n.ints  in  eitmmon.  with  U'ln'tit  «»f  survivorship.  1  M.  \  S.  4-*<.  Where 
tAt*tr  <lfri*«'il  the  re'*i<liie  nf  hi-  propertv  to  hi-  ilaunhters  as  tenants  in  I'oinTiion.  an<l 
t-rw  ir  U  mnl-  a  «ii'li<il  i>\|ire— «ly  for  a  |t:irti<*ular  |iur|Mi-n».  hut  therehv  al«*<i  reileviMNl 
►  r»'-i«lu«'  to  his  ilainihter''.  •tinittime  the  wonU  i»f  -everanee.  tht»  ei»  li.-il  wa*  e«»nstnie«| 
th»-  will,  nii'l  they  tiMtk  :i^  tenants  in  <'ommt»n.  .'!  .ViHtr.  7*J7.  Whi-re  tin*  ileviie  wa* 
ih**  ii«e  and  li*<h<Mif  of  the  te<<tatf»r's  niet'e  \.  and  his  ni«M*«*s  R.  an<l  <*..  and  th«»  <nr- 

•  »r  Aii't  -nrviviirs  of  th«»n),  au'l  the  heirs  of  the  UmJv  of  -tueh  Hurvivor*.  a«  temint*  in 
nni'in  and  not  a<«  joint-tenants,  it  was  heM  that  umler  this«|evi««*  A..  H.  and  iV  tnolc 
l«*n.int«  in  eommon.  1  New  Kep.  S*J.  When  two  or  niitri*  pun^hase  laniU  and  pav  in 
ial  |<r«»|M>rtionx.  a  c*onvi*yani'e  UMnft  nnide  to  theni  and  their  heipi.  this  i^  a  joint- 
lani'v.  lint  if  they  advanei*  the  money  in  unef|uul  pm|tf>rtif«ns.  thev  are  I'vmsiilerMi 
enu<*.y  in  the  nature  of  iiartnern ;  and  if  one  of  them  die,  the  others  have  not  hit 
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*lftn  *J^'f'St.  they  nifty  have  one  and  tho  same  interest.*  One  joiDt-tenani 
-I  cannot  bo  entitled  to  one  period  of  duration  or  quantity  of  int«rei»t  it 
lands,  and  the  other  to  a  different ;  one  cannot  bo  tonuut  for  life,  and  the  otbcr 
ibr  3*earH ;  one  cannot  ho  tenant  in  fee,  and  tho  other  in  ta]l.(o)  But  if  land  bt 
limited  to  A.  and  B.  for  their  lives,  this  makes  them  joint-tenanta  of  tho  freehold; 
if  to  A.  and  B.  and  tlieir  heirs,  it  niakoB  them  joint-tenants  of  the  inheritancejyf 
If  land  he  granted  to  A.  and  B.  Ibr  their  lives,  and  to  the  heirs  of  A.;  hen  A. 
and  B.  are  joint-tenants  of  the  freehold  during  their  respective  live«,  and  A.  hit 
the  remainder  of  the  fee  in  several ty  :*  or  if  land  bo  given  to  A.  and  B.,  and  tht 
heii*s  of  the  ho<ly  of  A.;  here  hoth  have  a  jointrostate  for  lite,  and  A.  hatha 
several  remainder  in  tail.(''/  iSVro/)/%,  joint-tenants  must  also  have  a  unity  u( 
titli';  their  estate  must  he  created  hy  one  and  the  same  act,  whether  legal  or 
ille<i:al ;  as  hy  one  and  the  same  grant,  or  by  one  and  the  same  diweisiD.J) 
Joint-tenancy  cannot  arise  hy  descent  or  act  of  law;  but  merely  by  ponrhiiM 
or  acquisition  h}'  the  act  of  the  ]>arty  :  and,  unless  that  act  be  one  and  tae  suat, 
the  two  tenants  would  have  ditterent  titles;  and  if  they  had  ditterent  titles,  om 
might  pr«:>ve  good  and  the  other  had,  which  would  absolutely  deatroy  the  jointoiv. 
Thirdly,  there  must  also  be  a  unity  of  ti/ne;  their  estates  must  be  vested  at  om 

('^  Co.  Litt.  18S.  (•)  n*M.  1  2^5. 

(•<)  Lilt.  {  -ri.  (/)  IbfcL  f  37ft. 


shiiro  by  survivoi-ship.  l>ut  aro  (■oiiMi<lered  as  trustees  for  the  deceased's  repretentitinaL 
1  Eq.  ell.  Abr.  i>«U.— C^iiitty. 

*  But  two  ]>or!«oiiA  may  have  an  estate  in  Joint-tenancy  for  their  lives,  and  yet  hnt 
several  inlipritanceii.  Litt.  soct.  2S:i.  284.  1  Inst.  1S4.  a.  Cook  vs.  Cook.  2  VVra.  MS. 
Cray  r;?.  Willis,  2  1\  Wmi*.  5.^0.  This  is  tho  eas4»  where  an  estate  is  granted  in  joiu- 
tonuncy  to  persons  and  the  hoirs  of  their  l)odi(*s,  whieh  ]>ersons  cannot  intermarry.  Set 
})Oit,  p.  l'.)2.  But  in  this  ease  there  is  no  division  between  the  estate  for  lives  lod  tbt 
several  inhoritanres,  and  the  joint -tenants  cannot  eonvev  away  their  inAmtema  ift«r 
their  decease.  See/xv*/.  noie  7.  The  estate  for  lives  anrj  the  inheritance  an  diruM 
only  in  sup]>osition  and  consideration  of  law,  and  to  some  purposes  the  inheritanoeii 
executed.     1  Inst.  182,  b. — ('hittv. 

^  Lord  Coke  says  that  if  a  rent-<*harge  of  10/.  he  gmnte<l  to  A.  and  B.,  to  hare  aadn 
hold  to  them  two,  viz.,  to  A.  till  lie  be  marrie<l,  and  to  B.  till  he  be  advanced  to  a  hemiin, 
they  are  joint-tenants  in  ttie  mean  time,  notwithfltanding  the  limitatioaa  ;  and  if  A.4ii 
before  marria>re.  the  rent  shall  survive  to  B. :  but  if  A.  had  married,  the  rent  shooMknt 
ceased  for  a  moiety,  et  sic  c  cont't'.r.<o,  on  the  other  side.  Co.  Litt.  180,  b.  2  CHiiie  !%■!• 
408. — CiiiTTV. 

*  Loni  Coke  o1»serves,  *'  Wlien  land  is  given  to  two.  and  to  the  heirs  of. one  of  thii 
he  in  the  remainder  cannot  gnint  away  his  fee-simple,  aH  hath  been  said."  1  IntL  Uk 
b. :  anil  s(^>  ttht*\  note  5.  Mr.  Hargrave,  in  his  note  u]>nn  this  pasMi|pe,  remarks  that  that 
is  a  seemin>r  <liflieulty  in  it;  but  he  conceives  lonl  Coke's  meaning  to  be,  that 
for  some  fiurpos(>s  the  estate  for  life  of  the  joint-tenant  having  the  fee  is  HirtinTf 
anil  unuKM-^ed  in.  his  greater  estate,  yet  for  gnmting  it  is  not  so,  but  both 
in  tliat  respect  consolidated,  notwithstanding  the  estate  of  the  other  joint-t 
therefore  tliat  the  fee  <'annot.  in  strictness  of  law,  be  granted  as  a  remi^nder,  » 
and  as  an  interest  distinct  from  the  estate  for  life.  See  the  last  note.  BollordObli 
never  meant  that  the  joint-tenant  having  the  U^  eould  not  in  anjf  form  pass  aaij;  tit 
fee  subject  to  the  estate  of  the  other  joint-tenant:  that  would  be  a  doctrine  Bol  m^ 
contrary  to  the  ]M>wer  of  alienation  nec<>!«8arily  incident  to  a  fee-simple,  but  «a^  la 
inconsistent  with  lord  (.'oke's  own  statement  in  another  part  of  his  comaentaiy.  te 
Co.  Litt.  <{()7,  b.  TIh*  true  si^znitication  of  the  ]>assage  cited  at  the  commenecaMBl  tf 
this  note  may  l)e  illustrated  by  wliat  the  same  great  lawyer  lays  down  in  Wiseot^  cva 
(2  Kep.  r>l.  a..)  namely,  that  wlien  an  estate  is  made  to  iieveral  persons,  and  to  the 
of  one  of  them,  lie  wlio  hath  tlie  fee  C4innot  grant  over  his  remainder 

hinijit'ffan  f.tfti/r  ff^r  /it't\ — (^hittv. 

^  Blackstone's  expressifin  is  tliat  **  A.  hns  the  mnmnJtTin  i^everalty  in  thesei 
Littleton  say*.  **one  liath  a  frei>bnl(l  and  the  other  a  fee-simple :"  and  loid  CbkWi  ifttf 
''they  are  joint-tt'uants  for  life,  and  the  f(iHV«(imple  or  egtate-tail  is  in  one  of  tiMM ;*Mi 
though  he  afterwanls  speak>*  of  "liim  in  remainder,'*  his  n^marka  sb.)(w  thalitisBlls 
remainder  ]>rop(>rly  so  <'alb'd.  and  that  though  a  joint-tenaney  for  b  mifasii 
the  usual  incid(*nts.  yet  the  estate  of  the  joint-tenant  wlio  has  the  ive  is  Hor 
]>oses  ijiarticularly  that  of  alienation)  an  entire  inheritance,  not  bmlciin  iatoa 
estate  and  n^mainder  ther(M->n.  Vi^le  Co.  Litt.  184,  b.,  and  nota  j  Haifr; 
Wis(x>t's  case,  2  Rep.  50,  b.^-8TEruEX. 
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tho  Mine  poriod,  an  well  an  by  one  and  the  same  title.  An  in  case  of  a 
nt  OHtato  nuuk*  to  A.  and  H.;  or  a  romaindor  in  fee  to  A.  and  B.  altera 
:-ular  oHtato ;  in  either  caHo  A.  and  B.  are  Joint-tenants  of  thin  prcnent  entate, 
in  voKte^l  n^raaindor.  But  if,  after  a  loane  for  life,  the  remainder  be  limited 
p  holm  of  A.  and  B.;  and  during  the  continuance  of  the  particular  entate 
*n.  which  vcHtn  the  reniuitidor  of  one  moiety  in  bin  heir;  and  then  B.  dies, 
^hv  the  <»ther  moiftv  l)e<*oni<»n  vented  in  the  heir  of  B.:  now  A.'n  heir  and 
II* ir  are  not  joint-tenuntrt  of  thin  riMnainder,  but  tenantn  in  c^immon ;  for 
nojfty  vet«tod  at  one  time,  and  the  other  moiety  vented  at  another.(^) 
wht*n*  a  tVH»f!nicnt  wan  made  to  the  UHi»of  a  man,  and  nuch  wife  an  r*|OA 
ii»uld  utU^rwanls  marrv,  for  term  of  their  liven,  and  he  allerwanln  ^ 
I'il ;  in  this  raMc  it  Hfciiin  to  have*  lu^fn  held  that  the  hunljand  and  wife  had 
l-4'st:it«',  th«Mi;r|i  Vi*Ht<M]  ut  <iit1i'n'nt  limes  :(/i)*  l»i*cause  the  w/w  of  tlie  wife's 
:  was  in  abeyance  and  di»rmant  till  the  intermarriage;  and,  l>ein^  then 
eni'd,  had  reiatidu  back,  and  took  ell'ect  frtmi  the  oripnal  time  of  crvution.' 
y.  in  joiiit-tenaney  there  must  \k*  a  unity  tti'  jHjjtjtfMtittH.  Joint-tenantn  are 
i»  In*  fH'iMHl  /«r  my  tt  [ht  tout,  by  the  hat/  or  moifty^  and  by  ail:  that  in,  they 
if  (bvni  have  the  entire  poHHennion,  an  well  of  every /wrcW  an  of  the  ifW#*.ri) 
liavr  not.  <»ne  (»f  them  a  neinin  of  one  half  or  nioietv,  and  the  other  of  tne 
mojfty ;  neither  can  (»ne  be  exclusivelv  H*»i^etl  of  one  acre,  and  bin  com- 
n  of  anoilicr;  but  each  has  an  uuilivideif  moietvof  tho  whole,  and  not  the 

•  Iff  an  undivided  nuMety.(J)     And  therefore,  if  an  entate  in  fee  Ih*  ^iven  to 
I  ami  bis  wife,  they  are  neither  pro] K*rly  join t-temintn,  nor  tenantn  in  corn- 
tor  husband  and  wife  bein;;  connidertMi  an  one  iK^rmm  in  law,  they  cannot 

Jie  estate  by  moieties,  but  both  an*  seist-d  of  tne  entirety, /)*T  tout^  ct  non 
y:  the  eonMMiuenre  of  which  is,  that  neither  the  husband  nor  the  wife  can 
M*  of  any  part  without  the  assent  of  the  other,  but  the  whole  niunt  remain 

•  snn'ivor.i  A)'* 

r  i''    l.ilt.  !<«<•  {f   (/HiUfmt  t,4Mm  l'n*t  tt  niSH  UmH:    tnUrH,  Mum  im 

*  l»v<-r.  :i4'>.    I  Rrp  101.  ArtHNiMPti.  fi  m\h%t  mftiinitim  p^r  9^.    bmrt.  f.  ft.  fr.  IV,  r.  M. 

•  Litt  \  ->».    &  |l«{i.  Iti.  I*    Uit.  I  i-«J..    lo.  l.iii.  1«»T.    Uru.  Abr.  L  cmi  im  wiIo,!. 

••  F'-a^Mii  a«<«ii!ii«Hi  in  liilUTt's  Trt»«t.  on  I'm*-*  and  Tru**!-*  (p.  71  of  tho  original  work, 
lU  i't  >fr.  SiiL'dfii'H  ^ri'atlv-irnprovtHl  t^ihtiont  i-*  as  follows*: — "  Ht-re  th#*  hunltancl 
>  pri»j"Tiv  ill  I  lit*  I;iiid,  nriiluT  JMt  in  r,'  nt»r  .i*/  mn^  )miI  tlio  foolfi-e  han  tln»  whole 
rty.  :it  ti*-*!  t«»  thf  us#»  of  th«»  huMlmii'l  only,  and  ufwrn  tin'  rontin^soncy  of  marriape 

n 1  tln-ni  iKith  t-ntinOy.     And  tlii**  is  tli«»  only  rule  of  4*fiuity  to  rsnpiMirt  the 

n  f  !i-  sinit*  ni:tnni*r  th«'  i>arti<*s  havo  limited  it ;  and  now  it  is*  ex«MMiti*«|  l»y  tln»  uta- 
!i  t}i>*  •^iMit*  fttrni  ;is  it  was  p>v<>rn«Nl  in  npiiiy/*  Mr.  Sii^l(*n.  in  his  noto  ii|M»n  thin 
;...  ..K%tTvi>^  fii:it  the  iH>int  so  lai<l  down  was  not  4*stahli>«h«Hl  without  dittirulty.  and 
r  ••••iif  •|iii**>tt«»nahlt*  wht*th**r  tin*  p*ound  of  <h*oi«ion  wait  not  that  the  use  r«*sult<Hl 

fi-'tl'-r  till  th»'  niiirriiiL'*'.  and  that  ii|M>n  the  marriafte  the  use  doolariMi  am^H*,  in 

•  .i*«*  th*»  hn-^hun*!  iin<l  wil'i»  t<M>k  the  u-^*'  liniite<l  to  them  at  the  name  time,  and  not 
r*-ri'nt  jxTitNlt.  Mutton*'*  rase.  *J  L(H>n.  *2*Jii.  Mr.  Sudden  adda,  it  i;*  clear  at  this 
\A\  \-*'T^*\\^  may  taki*  as  joint-tenants  t»y  way  of  \\*\\  although  at  dilferent  timeM. 
*ii|.{«t»i>  in  a  niarriaire  -M^ttltMncnt  an  «*state  to  lie  liinit4Hl  to  the  rhildn*n  of  the 
w  .1-  .joint-tt-nant'.  in  f»'i«,  on  the  hirth  of  one  ehild  the  whole  v«*sls  in  him,  on 
rth  of  ani»th«*r.  that  ehild  takes  jointly  with  tho  former:  and  ao  on,  if  there  are 
V  '  hiMr-n.     St  rat  I'. II  »■».  \\*^\,  2  lir.  24«». 

i  th.it  It  I-*  a  I'liiitH-Jaiin  hy  the  same  fH>nveyanre  whirh  makes  joint-tenants,  not 
fii»*  ''f  ve-iiijif.  lia»«  Ihm'ii  hehl  in  Various  <»thiT  easen.  See  Hlamfor*!*^  rj.  Hlanifonie, 
■tr.  l'»1.  Kirl  •"!'  Su^-i-x  r*.  Temple.  1  I-^ird  liavm.  \W1.  Avhir  r*.  <*hej»,  t*r«>.  Jao. 
S  i".  Y.  Iv.  l*^.:.  H.it,  .1  vn.  .Ia«ksim,  ti  Str.  1172.*  Hab-s  vm,  Ki<ley.  Pollexf.  XlX. 
althotu'h  ooiiii*  I  if  thf  |M*rifins  to  whom  an  estate  is  )iinite<l  are  m  by  the  oimimon 
fi  I  «>*.!i'  r-  li\  thf  »tatiif«*  iif  ii-e!*.  yet  they  will  tak««  in  joint-tenanrv.  WattM  i-jt.  I.ee, 
l*J4.  Samm«-  -  ea-e.  l.i  He|..  .'i4.  And  lord  Thurlow  held  that  whether  a  •••tfle- 
WA*  tt»  1m-  ei>n*>id«*r«*d  as  a  rttnv*>yiinre  of  a  lepal  e«.tate  or  a  dee<l  to  ust»»i  wouhl  make 
ff.rt'n«»».  antl  that  in  fithfr  eas«»  the  vesting  at  different  time*  would  not  nt»re*sarily 
It  the  M'tth-ii  f^tate  from  Wvn^  taken  in  joint-tenaney.  Stratton  ».  H«*st.  •  Kr.  24i*. 
rrr. 
t  a  grant  to  inf»t  to  tin*  H»f  of)  a  man  and  to  su<*h  wife  a*  he  nhouM  afterwards 

r^-sfs  th»*  wlioh*  in  thf  man  :  and  whi-n  he  afterti'iinls  miirrie*.  ni»  eM.ite  whatever 

n  the  »if...     I  Hep.  |nl.     I  And.  42,  :U»'».     T)  IH'.  l'.»«».  pi.  17.  Is.— Aariini»in, 

Tt-nn  Hep.  G.'>4.     And  if  u  grant  id  made  of  u  juint-i^stute  to  hushaml  and 

»3i 
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Upon  these  principles,  of  a  thorou*;!!  and  intimate  union  of  interifst  and  poa- 
session ,  depend  many  other  consequences  and  incidents  to  the  juint-tenant'i 
estate.  If  two  joint-tenants  let  a  verbal  lease  of  their  land,  rcsorvin^  rent  to  bt 
paid  to  one  of  them,  it  shall  enure  to  both,  in  respect  of  the  joint-peverhion.iJ^ 
If  their  lessee  surrenders  his  lease  to  one  of  them,  it  shall  also  enure  to  boik, 
because  of  the  privity,  or  relation  of  their  estute.Cm)  On  the  name  nfawa, 
livery  of  seisin,  made  to  one  joint-tenant,  shall  enure  to  both  of  them:(a)  aai 
the  entr^',  or  re-entry,  of  one  joint-tenant  is  as  effectual  in  law  aa  if  it  were  tW 
act  of  both.(o)  In  all  actions  also  relating  to  their  joint-eat utc,  one  joint-lenMC 
cannot  sue  or  be  sued  without  joining  the  othcr.(/>;"  But  if  two  or  more  j<Hiit> 
tenants  be  seised  of  an  advowson,  and  they  present  diilcrent  clerksi  the  bi«b(f 

(I)  Co.  Utt.  2U.  (•)  lUd.  319,  aM. 

(••)]l>iil.  102.  (F;lbid.l»5. 

(")  Ibid.  4tt. 

and  a  third  person,  the  husband  And  wife  shall  have  one  moiety,  and  the  third  penon  thi 
other  moioty,  in  the  same  manner  as  if  it  had  been  granted  only  to  two  per«cm.«.  So.  if 
the  grant  is  to  husband  and  witV  and  two  others,  the  husband  and  wife  take  onMhiniii 
joint-tenancy.  Litt.  {  2^U.  But  wlicre  an  estate  ia  conveyed  to  a  man  and  «««■■ 
who  are  not  married  tojiether,  and  wlio  afteni\'ards  intermarry,  as  tliey  took  oripnallylff 
moieties,  tliev  will  continue  to  liold  by  moictieK  after  the  marriage.  1  Inat.  lifi,  o.  Xoodjf 
vs.  Moo<ly.  Amb.  040.     2  Cru.  I)i;r.  511.    5  ib.  44«.— C*iiittv. 

According  to  Mr.  Preston's  d«>iinition,  tenancy  by  entireties  is  where  husband  andwifc 
take  an  estate  to  themselves  jointly  by  grant,  or  devise,  or  limitation  of  ui^  made  to  iImi 
durim/  ctnwrture,  or  by  a  grant,  ^'c.  which  is  m  Jicri  at  the  time  of  the  marriiisv  and  «» 
plcted  by  livery  of  seisin  or  attornment  during  the  coverture.  1  Preston  on  utaiM.  \3L 
So,  if  an  estate  be  conveyed  to  husband  and  wife  and  a  stranger,  the  husband  and  vifc 
will  only  take  one  moiety  between  them,  and  the  stranger  will  take  the  other  mamf. 


Litt.  s.  201.     Johnson  vs.  Hart.  0  W.  &  8.  319.     This  estate  has  seyt.-ral  peculiaiiDi 

riowd.  r>S,  **The  hnsbnnd  has  the  entire  uko  and  the  wife  tb^flUi 


Says  C.  J.  Monta;iue.  in  Plow^ 

use:  for  there  are  no  moieties  l>etween  liuslmnd  and  wife."    Hence  it  is  termed teniMf 
by  entireties.    The  husband  cannot  forfeit  or  alien  so  as  to  sever  the  tenancy.    TImtm 
Beise<l  per  tout  and  not  jttT  nn/.     Neither  can  sever  the  jointure,  but  the  whole  moA  l^ 
crue  to  tlie  survivor.    As  the  husband  and  wife  cannot  sue  each  other,  they  are  notco» 
pc41al)l(*  to  make  partition.     But  where  an  estate  is  conveyed  to  a  man  and  womsavlt 
are  not  mnrritn.!  together,  and  who  afterwards  intermarr>',  as  they  took  originsUrlf 
moieties,  they  will  continue  to  liold  hy  moieties  after  the  marriage.     Tliere  is  noduia 
therefore,  in  the  relation  of  liusband  and  wife  which  prevents  them  from  being  tfona 
in  common.    Tliere  arc  great  o])inions  in  favour  of  tlie  position  that  hushsnd  snii  vift 
mav  bv  express  words  be  made  tenants  in  common  bv  a  gitl  to  them  during  cnrfrnm 
2  Prest.  on  Abstr.  41.1  Prest.  on  Estates,  1.32.    4  Kent,  3(3^).    1  Keed's  BlacluulTa  Hi 
cfkse  of  Stuckey  r.v.  Keefe's  Kxi*s..  2  Casey.  307,  holds  a  contrary  doctrine. 

The  acts  of  the  legislatures  of  the  various  States  abolishing  joint-tenancifls  and  flp 
verting  them  into  tenancies  in  common  have  Ix^cn  construed  not  to  extend  to  tcaiiaa 
by  entireties.     Shaw  ct  al.  vs.  IFearney  et  af.*  5  Mass.  521.     Jackson  vt.  StereiMk  ]6  Jolfli 
110.     Den  d.  Har<Ienbergh  vs.  Harilenbergh,  5  Ualst.  42.    Thornton  u:  ThofBHal 
Kand.  170. — Sua  as  wood. 

"  Per  Abbott,  C.  J.  **  It  is  clear  that  if  there  be  a  joint-lease  by  two  imantiiBM* 
mon,  reserving  an  entire  rent,  the  two  mav  join  in  an  action  to  recover  the  mbt:  W 
if  tliere  be  a  separate  reservation  to  each,  then  there  must  Ik*  separate  actMoa"  iU 
A.  ^'i\.  "  If  tluTe  were  originally  a  joint  letting  by  parol,  and  aRerwwds  oneofthffM  ^^ 
give  notice  to  the  tenant  to  ])i)y  liim  scfmrately.  and  his  share  be  paid  aeondiaflr, ii  V^^ 
is  evi(U'nce  of  a  fresh  separate  (lemise  of  his  share,  and  he  must  sue  separately."  UMA 
— C'hitty. 

*'See  last  note.     If  four  joint-tenants  jointly  demise  from  year  to  yrar,  Mch  rf tto, 
as  give  notice  to  (juir  may  recover  their  several  shared  in  ejectment  on  their  mviil^  W^  r 
mises.     3  Taun t .  1 2<  K — ( 'u ittv.  I "^  , 

Until  verv  ree<'ntlv.  tlie  i)ossesKion  of  one  joint-tenant  wwi  the  poawMiOB  of  th^<^  |^  t 
or  others:  but  tliis  is  altere<l  hy  t)ie  3  &  4  W.'  IV.  e.  27,  8.  12,  by  which  it  itcweH^M 
wliere  on<'  or  more  of  s«'veral  jiersons  entitled  to  any  land  or  rents  as  joint-leaiBli i* 
been  in  j possession  or  re(*ei]»t  of  the  entirety,  or  more  than  his  or  their  undiriMihN 
or  si  1  ares  of  such  land  nr  of  the  ])roiit8  thereof,  or  of  such  rent,  for  his  or  tkir^ 
benefit,  or  for  the  henelit  of  any  person  or  persons  other  than  the  persoit 
title<I  to  the  other  ehare  or  shares  of  the  simie  hind  or  rent^  such  p< 
shall  not  he  ilecined  to  be  the  possession  or  receipt  of  or  by  such  pa>aoB  or 
any  of  them. — Stewart. 


•_ 
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admit  either:  becuuHo  iieithi*r  joint-tonant  hath  a  several     r«|QQ 
iiAf^i*,  Imt  i'tti'h  iM  Hi'iHi*<i  of  *tlie  whole;  uud  il*  they  do  not     ^ 


'  to 

ktmiiAf^i* 

f  within  hix  iiionthH,  the  ri^ht  of  pretieiitutioii  hIiuU  la|Me.  But  the 
luy,  it'  he  pU*ttm*H,  udiiiit  u  clvrk  prettented  hy  cither,  ior  the  good  of 
,  that  divine  Kcn'ice  iiiuy  t>e  re^rulurly  pertoriued ;  which  w  no  nioro 
lienK'ine  woulii  he  entitled  to  do,  in  eune  their  dituiffrcenient  e<intinued, 
.*ur  u  lu|>M* :  und,  if  the  eierk  of  one  joint-tenant  oe  ho  admitted,  thin 
up  the  title  in  both  of  tliem ;  in  n*H]K'et  of  the  privity  and  union  of 
*-^7)  U]H>n  the  Hiinie  |[;i*oiind  it  in  held,  tliat  one  ioint-tenanl  cannot 
ti«»n  upiin«»t  another  tor  tn*fi|m!«8,  in  reM|)ect  of  hiH  land:(r;  for  each 
ul  ri^hi  to  enter  on  any  |mrt  of  it.    But  one  joint-tenant  in  not  capable 

to  do  any  art  which  may  tend  to  defeat  or  iuiure  the  cHtate  of  the 

to  Ka  leum.%  or  to  ^runt  copy  hoi  dM:(j()  and  if  any  waHte  be  done, 
Iri  to  the  destruction  of  the  inheritance,  one  joint-tenant  may  luive  au 
vabte  apiiuHt  the  other,  by  i*< instruction  of  the  statute  Westm.  2.  e. 
t(N»,  though  at  common  law  no  action  of  account  la^'  for  one  joint- 
lin^t  another,  unless  he  ha<i  <*onHtituted  him  his  bailitf  or  receiver,(u) 
-  the  statute  4  Anne,  c.  lt>.  joint-tenants  may  have  actions  of  ac(*ount 
■h  other,  for  receivin<;  more  than  their  due  share  of  the  profits  of  the 
held  in  joint-tenancy.'* 

e  sjime  ])riiiciple  al>o  ariseH  the  remaining  >(rand  incident  of  joint* 
J5.,  the  ih)ctrine  of  ^i/n'/r^r^/i//:  by  which  when  two  or  mort*  iK^rsonn 
)f  a  joint  estate,  of  inheritance,  for  tlieir  own  lives,  or  jfur  auUr  riV,  or 

|N>^sesM•<I  of  anv  chattel-interest,  the  entire  tenancy  u|Min  the  de- 
ly  of  them  remains  to  the  sur%*ivors,  and  at  length  to  the  last  sur« 

he  shall  be  entitled  to  the  whole  estate,  whatever  it  be,  whether  au 
*.  or  a  ciMumon  fn*cliold  only,  or  even  a  less  estate.(if /*  This  is  the 
d  n*i;ular  consei{ticncc  of  the  union  and  eiitin*ty  of  tlieir  interest. 
St  ot'  two  joint-tenants  *is  not  only  eqiml  or  similar,  but  also  r^ioi 
the  same.    One  has  not  orii^inallv  a  di*«tinct  moietv  from  the     ^ 

if  bv  anv  Mibsctnicnt  ait  (as  by  alienation  or  forfeitun*  of  either)  the 
L'onn'H  M'parate  and  distinct,  the  joint-tenancy  instantly  ceasi*s.  But, 
^ntiniies,  each  of  two  joint-tenants  has  a  concurrent  interest  in  the 

f  4...  I.itt  IV-..  ,r,  3  hMl.  ««». 

"'  .;  I>H,i,.  jii  (•■Co.  utt  Jno. 

'  •   1  l4i>ti.  ;::;i.  ^^i  Litt.  ^  '•><^  '>t- 


••m*-!!' f  «»f  t!i»'  ri^lit  of  survivor-'hii*  anions  joint-tennnts.  nil  chnrj!***  niadti 
n  lilt  oil  thf  «x>(at**  dt'trriiiinc  liy  lii«  di'ath.  nnd  do  not  nt^M't  tin*  vur^'ivnr , 

,l\ill»  mI     l;iW    that  ,/•-.«  il.%T'>-.  n,/t  pfirUr^'T  OUffihut,       \    lllHt.   1K'».  II.  Litt.  MH't.  2Xl> 

rim«»riit'  iIm*  rliar;:!*  "'Urviv**-'.  of  I'lHir-*!*,  it  i?»  ^otmI.  Co.  Litt.  1S4,  \k  S».  if 
ii.iiit  '>utl'**r'>  a  ju«lmiifiit  in  an  iM'tioii  nt*  ib'ht  to  U*  onti*rod  U|>  a^aintt  liini. 

•rf  ••x«-«-ution  had.  it  will  iMt  U'  cxvi'uti'd  aftorwanU :  but  if  (*x«*4*ution  bti 
lit*-  I't  tKf  (M»<:iii/<>r.  it  will  biiul  the  fiurvivor.  Lord  Abergavenny *h  rane,  0 
Iii-i.  1«»4.  a. 

hiiui>\*-r.  Olio  (v\ (Option  to  the  nil««  that  joint-tenants  cannot  churjco  tho 
r  wa>  -">  a*  tit  utl'«M*t  till*  iiit4>rr<4t*«(»f  tin*  >urvivorH;  for  iuMtanet*.  if  there  an> 
\AU\*  ill  t*>f.  uii<l  <>ii«>  of  th«Mii  iiiak«*s  a  loa^e  for  yenni  to  a  strang**r,  it  will  bo 
:  th*-  ^urviviir.  i*v«'ii  thnui:li  s\w\\  Iviiso  ih  not  niad«*  to  commence  till  after  tho 

•  j«>iiii-tfii.ii)t  whii  rxtM'Utiil  it,  lHH>aicH«  tlio  i^nint  of  a  l«*aite  is  a  dis|i(mition 
ni.i<if  at  th«*  tinif  of  mu>}i  ^rant.  though  |M»ss«>ssion  is  not  then  given.     Co. 

Lilt.  ■.  •>'.*.    \Vhitt*Kk  t*.  llorton,  (Vo.  Jiu\  yi.    Clerk  m.  Turner,  2  Vern. 
r. 

iiin  !•>  now  <ii'ar<-4*ly  «*v«t  hmught :  but  tho  (^Ktabliithod  praotii^e  in  to  apply  to 
iiit\  t'l  •-oiii|h1  an  iiri'niint. — which  is  alsi>  the  juris<iiction  geni'ndly  ri*m»rt€>d 

•  I  ••i'taiii  a  p.trtiti'iii  U*twti'ii  joint-tt'nantii  iiml  tonuntH  in  etmnnon.    Com. 

.:  V.      '.all.!  4   K.   Mltf.   l«ni.— 4'lIRIMIAN. 

mr,  h<'Wfi-«-r.  will  instruct  um.  in  u  i«ub<«(>4|U<Mit  |Mirt  of  thiii  l>ook,  (ch.  25.  p. 
\'*T  th*'  fiii-«air.ii!*'ni«*iit  <»f  huHhandry  and  triMle.  it  ik  held  that  iitiH*k  on  a 
Il  'ii-(  iipitnl  jiiindy.  anil  aNo  a  ht4M*k  u<«hI  in  a  joint  und«*rtakintf,  by  way  of 
in  tra'lf.  «hull  nlway**  1m' tHiiiHitliTiKl  a^  i*(>iiiinon  and  not  adjoint  prt>|ii*rty; 
iiull  be  no  frur%'ivor>hip  therein. "     S*e  Jiu-khon  i«.  Jacknon,  *.)  Vi*fi.  o*J6.— 

*37 
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whole;  nnd  therefore  on  the  death  of  bis  companion,  the  hoIa  iatfli 
whule  I'eiiiainH  to  the  survivor.  For  the  interest  which  the  surriTor 
had  is  clcurlj-  not  devested  hj-  the  death  of  his  L-ompanion;  Bod  no  othfr 
can  now  claim  to  have  u  j')inr-estato  with  him,  fbr  no  one  ran  now  hava  an  faH 
in  the  whole,  accruing  by  the  name  title  and  taking  effect  at  tlM  wune  i 
with  his  own;  neither  cuii  any  one  claim  a  separate  interest  in  my  put  of 
tenements;  for  that  would  bo  to  deprive  the  survivor  of  the  ri^t  irnicb  ka, 
in  all  and  every  part.  Aa  therctbro  the  survivor's  orisinal  interest  in  tbttvA 
still  remains;  and  as  no  one  can  now  be  admitted,  either  jointly  or  aercral^, 
any  share  with  him  therein;  it  fol  low's,  that  his  own  interest  nnut  now  be  i 
and  several,  and  that  he  shall  nlonc  bo  entitled  to  thcwholQ  estKto  (wtiM 
be)  that  was  created  by  the  original  grant." 

This  right  of  sumvorship  is  culled  by  our  ancient  anthors(x)  tha/Mi 
scendi,  because  the  riglit  npon  the  death  of  one  joint-tenant  accnmaUtM  •■ 
creases  to  the  survivors:  or,  as  thej-  themselves  oxprena  it,  "para  '"" 
accrescit  superstitibus,  de  persona  in  personam,  usgue  ad  ultimam  mpe 
this  jvs  accrescendi  ought  to  be  mutual;  whic^i  I  apprehend  to  be 
why  neither  the  king,(y)  nor  any  corpora tion,( 2)  can  bo  a  joint>tenaat  v 
private  person.  Forliere  is  no  mutuality:  the  private  persoo  baa  not  na 
remotest  chunco  of  being  eeixcd  of  the  entirety  by  benefit  of  anrvivonkip 
the  king  and  the  corporation  can  never  die." 
*l8'i1        *^'  ^^  ^^'  '"^^b'l  ^^  inquire  how  an  estate  in  joint-tenancy  mnl 

-'  severed  and  destroyed.  And  this  mav  be  done  by  destroyinq  aajii—, 
constituent  unities.  1.  That  of  time,  wliich  respects  only  the  ongiuil  «■> 
menccmcnt  of  the  joint-ei>tuto,  cannot  indeed  (being  now  paet)  be  sflceto^  I 
any  Bubsequeut  transat- tions.  But,  'i.  The  joints-tenant's  estate  may  be  daMi^ 
without  any  alicnution,  by  merely  disuniting  their  jxaaetnon.  *'""  '~~^ 
tenants  being  seised  per  my  et  per  tout,  everj-  thing  that  tenda  to  n 
interest,  so  that  the}'  shall  not  00  seised  throughout  the  whole  and  IhnMH^Ml 
every  part,  is  a  severance  or  destruction  of  the  Jointure.     And  tberelbrcaM 

i'oint-tcnants  agree  to  part  their  landn,  and  hold  them  in  seromlty,  they  mt  v 
ongcr  joint-tenants:  tor  they  have  now  no  joint-interest  in  tbo  whole,MM^ 
a  several  interest  respectively  in  the  soveral  parte.  And  for  that 
the  right  of  su^^'ivo^slli])  is  by  such  separation  dcstroyed.(a)  By  e 
all  the  joint-tenants  might  agree  to  make  partition  of  the  landa,  but  one  ri 
could  not  compel  the  other  so  to  do:(6)  for  this  being  an  estate  ~^ 
created  by  tlie  net  und  agi'eeraent  of  tho  parties,  the  law  would  not  y 
one  or  more  of  them  to  destroy  the  united  possession  witboat  a  similBrIi 
consent.     But  now  by  tho  statutes  »1  Hen.  VIII.  c.  1,  and  82  Hbd.  T"' 

(•inncKxLl.4. 1.  !l,r.«,  (3.   ntt(,L3,c.l.  C^I^ULIM^Ma 


"  It  if  very  well  setllml  that  real  estate  nisj,  by  special 
in  troiln,  be  brou):lit  into  the  common  stock  and  considered  as  , 
HE  concerns  them^flven  nnd   their  faeir»  and  penonal  reprwenlalifiw. 
LawrtMipe.  T  i4.  A  R.  4.1W.     In  partnership,  the  jh»  at  ""  "       """ 

between  the  jiartnera.    The  legal  title  in  still  held  to 
to  the  posBCSwior     -    "  ■■  .... 

recover  clini»™  i; 

of  hin  dwensed  ; . . .  ._..  , 

Hutehevin,  '1  Riimlnlpli,  \1^'^.     MeAUixter  tm.  A^nntKomery,  8 

"Mr.  Christiiin  mioteH  lord  Coke,  who  Mys,  "There  msj  be 

be  not  rrgufil  benefit  nf  iiurvivonilup;  an,  if  ■  man  let  land* 

of  A.,  if  B.  die,  A.  Minll  hnve  Ml  by  rarvivorxhip :  bat  if  A.  die^  B.ahall 
(Co.  Litt.  1X1 :)  nnii  reiimrkii.  "  The  nmttialitv  of  nirrivonhip  dow      ' ' 
to  be  the  rcoHon  w)iy  a  eorporntinn  cannot  bo  a  jointtenant  with : 
two  rorpomtion"  cniinot  bn  jnint-lenanlM  toRrlh^r:  butn 
to  them,  they  takB  tin  ti-nuntu  in  lommon."     Co.  Litl.  19.-, 
of  a  eopitiil  or  11  i<toek  in  tmdi.-  iimoii):  merchnntii  and  InM 
to  the  fnniily  of  the  dpi'i-n'P'l  iiiirtnir  1  and  it  in  •  li^[al  xu 
tarcaprii  l-nujieio  mmnureii  toeum  nun  haUl,    Co.  Litt.  Iffl.     Bee  p. 


to  the  posKcminn  ef  nil  the  property  of  the  partnership,  is 
recover  clinNCH  in  netion  helon|;ing  to  the  partnenhip;  jretfaeiia! 
nf  hi*  decensed  jiarlner  aa  to  hin  ehnre.  nnd  mnv  be  compelled  to  a 
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I,  eithor  of  inhcritanecfi  or  othor  \em  ostatow,  are  compellable  by  writ 
lo  divifie  their  lan(iH.(rj  3.  The  jointure  may  bo  acstroyed  by  de- 
unity  oV  title.  Ah  if  one  joint-tenant  aliencA  and  conveys  hii  estate 
rM>n:  here  the  join t^tonnm-y  ih  Hevored,  and  turned  into  tenancy  in 

for  the  grantee  and  the  remaining  joint-tenant  hold  by  diflerent 
erived  tVom  the  original,  the  other  from  the  Bubnequent,  grantor,) 
partition  made,  the  unity  of  p4>8Ni*HHion  continucH.**  But  a  deriso 
re  by  will  *w  no  wvonince  of  the  jointure:**  for  no  testa-  r#iuu 
pffeit  till  at'ttT  till*  <ieath  of  the  teetutor,  an<l  by  Hueh  death  ^ 
the  survivor  (which  ar^iTued  at  the  original  creation  of  the  estate, 
refon*  a  priority  to  the  other)(r)  is  already  vented//)*  4.  It  may 
■oyeti  by  do(*tn»ying  the  unity  of  interest.  And  therefore,  if  there 
,-tenantH  for  life,  and  the  inheritance  in  purchaMe<i  by  or  descends 
it  is  a  M'verance  of  the  joint ure;(f7)  though,  if  an  estate  is  originally 
ro  for  life,  and  atU'r  to  the  heirs  of  one  of  them,  the  fVeehold  shall 
inture,  without  merging  in  the  inheritance;  l>ecatise,  being  (Teated 

the  same  eonveyanee,  they  are  not  si^parate  estates,  (which  is 
onier  to  a  merger,)  but  branches  of  one  entire  estate.(A)     In  like 

joint-tenant  in  fee  makes  a  lease  for  life  of  his  share,  this  defeats 
:(i)  for  it  destroys  the  unity  lK>th  of  title  and  of  inten»st.     And, 

by  whatever  means  the  jointure  (vases  or  is  severed,  the  right  of 
,  or  jus  uctrtstrniii,  the  same  instant  ivases  with  it. (Ar)  Yet,  if  ono 
it-tenants  alienes  his  share,  the  two  n*niaining  tenants  still  hold 
by  joint-tenancy  and  sur\*ivorship  :f /)  and  if  one  of  three  joints 
isi*  his  slmiv  to  one  of  his  companions,  though  the  joint-tenancy  is 
ith  reiranl  to  that  part,  yet  the  two  remaining  parts  are  still  held 
m)  for  they  still  preserve  their  original  constituent  unities.     But 

act  or  event,  ditt'erent  inten»sts  arc  create<l  in  the  st»vcml  parts  of 
r  they  are  held  by  ditt'erent  tith»s.  or  if  men»ly  the  poss(*Hsion  is 
o  that  the  tenants  have  no  h>ng«*r  these  four  indis|H>nsable  pn>|)er- 
!«*?*•*  «»t'  iiiterot.  and  undivided  |M»ssi**»?*if>n,  a  title  vesting  at  one  and 
le.  and  l»y  one  antl  the  saiiio  act  or  gnint;  the  jointure  is  instantly 

r|f;l   I  iw.    »•/■■•■.  i>i>i'Mf   rfimi>'*'ifur  ml  (»>  <"ri.  Klii.  17^. 

.  I  J.  A.  ."  .  M-      ^i»  I  •«*:  tin.  >'  HOM  'mitfS         i*i  J  Krp  ihi     Civ  Lift  1*2. 

I  ifi 'rr  r  .t  ,i.   •;<!  |...r#j«.    ft,  lo,  \  H.  ,*.  .Yi'it/  'ie  r»  i»T '«*•%/  i'.  Tifi  wiKH  in  n  fwwAi^a 

itpft'rfuru.UmM  ftJuniiiti.     Ci>.  Litt.  i'>   I.ttI   jJH. 


••.*t.it«>  i«  <l«'vi<*,Ml  to  A.  himI  U..  wIio  an*  stmn^iers  to,  and  hsve  no  con- 
«a»Ii  'iilifr.  ihf  cniivfyaiict'  \*\  oiir  of  tln'iii  M-vtT*  th#»  joint-ti-minoy  and 
Xy :  l>iit  i'«'r  Kii)}i>ii.  <')i.  .1..,  it  Uns  Immmi  >ettliHl  for  u>;i*s  that,  when  the 
i^Imii'I  :ind  wit«\  tli«'V  take  \t\  t'ntiri'tit"^  aiul  not  Itv  iiioi* 'tit's,  and  the  hut- 
iiiiot  )t\  lii"*  own  I  oiiv»'yjinri»,  without  joiiiiii;;  hit  wif«».  ilevt'st  the  t-rttato  of 
'.  k.  ••■'»4.  l!  tivf  tiu-^lfi'H  hf  ioiiit-t4>ii.iiitt.  and  if  thnn*  execute  a  eonrrr- 
*v«-r  th*'  ,ioiiit-«">tatt>  and  «TtMtt'  a  tt>naii<*>'  in  coniinon.  and  the  |ier»oii  to 
»v#-\.in«»'  Wii-4  ni.uh'  may  n-^'ovrr  thn»«»-tifth!*  in  ej*i*tnient.     11  luist,  28l*.— 

It  l.y  a  joint  tt-iiant  to  ^.-II.  tli'Mnili  it  do«»t  not  «»vi»r  the  jnint-tenHncr  at 
» in  «"«|iiii\.  I'.ro«\nf  im.  Kain<lli'.  .\  Vi^.  iViT.  IIint«>n  ivi.  Iliiitnn,  -  Vtt.  .^ir. 
I  thf  akrr»-fni«  III  tor  *:ilf  )n>  oni*  of  which  a  tiKvifie  iKTfnriuanit*  eouM  l»e 
trii-h.^  ».  I'owlfii.  'J  Ark.  ■'i4.  Ilintoii  i'<.  Ilintoit.  '2  \  et.  Sr.  »».U.— raiTTT. 
n.int  wi-hinj  t<»  dt-vixf  hi**  ♦•-tatf  iiui"!  ffr*f  t«»v»»r  it,  whirh  mav  In»  tiane  I>t 
u|H»n  hill  til*'<l.  f'loui  ihf  l«>nl  «>hant'«*llor.  in  th**  nntun*<»f  theromnion-law 
u  Joint -tfn.uit  of  timI  pp»|H*rty  (|«*vioi"«  hit  iiit**ritt  in  |ir<*iniM*t.  an«l  after 
hfuill  thiT'-  I-*  a  |iartitioii  iif  t}M**">t  it«*.  th«*  tf*^tator*t  share  raiinot  lukvi  \*y 
•  ■«"•  ihiTf  it  a  if|.iil-liiaf  i«»n  i^f  iIm'^mII  '»iih'»«*<|in»nt  t«»  thi«  |urtitiitn.  i.'»  Ihirr. 
IT  :  ■  for  a  joint-t«')i  oit  i-*  iii»i  i'ii:ihl«"i  to  ih'vi-e  hit  «*Htut**  hy  lln»  •»taint«*  of 
.  VIII.  e.  1,  tvx|ila:n>-l  hv  .'.I  A  ^'t  II«mi.  VIII.  e.  ."»  at  t«'nantt  in  mnimon 
■rt.  Itiit  if  a  tt'ii.tiit  ill  •oiiirintii  il»*vi«f<»  hit  «*»tato,  a  sul«HN|uent  imrtitioQ 
ktion  of  thtj  will.    :\  V.  Wnm.  h'i't.— <'aiTTV. 
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*In  general  it  iB  advantageoos  for  the  joint-     lants  to 


-1  jointure;  binee  thereby  the  right  of  survivorship  is  taken  a«ij,i 
each  may  transmit  liis  own  part  to  his  own  heirs.  Sometimes,  hoimcr,! 
di.sudvautugeou8  to  dissolve  the  joint-estate :  as  if  there  be  joint-tenaaU  Arj 
and  they  make  partition,  this  dissolves  the  jointure;  and,  though  befoni' 
each  of  them  had  an  estate  in  the  whole  for  their  own  lives  and  the  life  of  l 
companion,  now  they  have  an  estate  in  a  moiety  only  for  their  owi 
merely;  and  on  the  death  of  either,  the  reversioner  shall  enter  on  his  moiilj 
And  tlierefore  if  there  be  two  joint-tenants  for  life,  and  one  gruti  vwtjl 
part  for  the  life  of  his  companion,  it  is  a  forfeiture :(o)  for,  in  IM  fintpiie^l 
tlie  severance  of  the  jointure  he  has  given  himself  in  his  own  moiity  ~^ 
estate  for  his  own  life;  and  then  he  grants  the  same  land  for  the  lift  of  i 
which  gmnt,  by  a  tenant  for  his  own  life  merely,  is  a  forfeiture  of  hiiciUtr^ 
for  it  is  creating  an  estate  which  may  by  possibility  hist  longer  than  that  ' 
he  is  legally  entitled  to. 

III.  An  estate  held  in  coparcenary  is  where  lands  of  inheritance  deiendflaj 
the  ancestor  to  two  or  moi*e  persons.    It  arises  either  by  common  hworfi 
ticular  custom.    By  common  law :  as  where  a  person  seised  in  fteoiikorl 
fee-tail  dies,  and  his  next  heirs  are  two  or  more  females,  his  danghtcn,Mli 
aunts,  cousins,  or  their  representatives:  in  this  case  they  shall  all  iBM^ttj 
will  be  more  fully  shown  when  we  treat  of  descents  hereafter;  andtka^j 
heirs  ai-e  tlicn  called  coparcemra;  or,  for  brevity,  parceners  on\j.(q)  tm 
by  i>articular  custom  are  where  lands  descend,  as  in  gavelkind,  to  all  tki 
in  equal  degree,  as  sons,  brothers,  uncles,  &e.(r)    And,  in  either  of  tkn 
all  the  ]mrcencr8  put  together  make  but  one  heir,  and  have  bat  am 
among  tliem.(«) 
*18S1        *'^1^<^  properties  of  parceners  are  in  some  respects  like  thonrfji 

^    tenants ;  they  having  the  same  unities  of  intereei,  tiikf  and 
They  may  sue  and  bo  sued  jointly*  for  matters  relating  to  their  owi 
and  the  entry  of  one  of  them  shall  in  some  cases  enure  as  theaatiTrf 
ull.(2/)     They  cannot  have  an  action  of  trespass  against  each  dhcrj  Nt[ 
they  difter  from  juint-tcnants,  that  they  are  also  excluded  ftom 
action  of  waste  ;(m*)  for  coparceners  could  at  all  times  put  a  Mptonj* 
by  writ  of  |)artiti<)n,  but  till  the  statute  of  Hennr  the  Eighth  jouit4nnii] 
no  such  ]H>wiT.     Parc^eners  also  ditter  materially  ftom  joint4enaali  ■ 
other  points.     1.  Thev  always  claim  by  descent;  whereas  joint4eiaitii^ 
claim  ny  purchase.     I'hefetbre,  if  two  sisters  purchased  lands  to  hoUlii 
and  their  licirs,  they  ai*e  not  parceners,  but  jomt-tenants;(a;)  andbcMitl 
wise  follows,  that  no  lands  can.be  held  in  coparcenary,  but  eatatflirfi 
ancc,  wliich  are  of  a  descendible  nature;  whereas  not  only  estates iafcii 
tail,  but  for  life  or  years,  may  be  held  in  jointrtenancy.    2.  TheitiiMj 
oitime  necessary  to  an  estate  in  coparcenary.   For  if  a  man  had  tKO*  ~ 
to  whom  his  estate  descends  in  coparcenary,  and  one  dies  before  Iha 
surviving  daughter  and  the  heir  of  the  other,  or  when  both  are  dendfW| 
heira  are  still  parceners ;(y)  the  estates  vesting  in  each  of  thiaikdr' 
times,  tliough  it  bo  the  same  quantity'  of  interest,  and  held  bjtht  ■■ 
3.  Parceners,  though  they  have  a  unity y  have  not  an  eniiretg  m  fa^UM^ 
are  pro]K^rly  entitled  each  to  the  whole  of  a  distinct  moittf'J^z)  and  if < 
there  is  no  juft  arcrcjicendi,  or  survivorship  between  them:  for 
scends  severally  to  their  res|)cctive  heirs,  though  the  uni^  of 
tinues.    And  as  long  as  the  lands  continue  in  a  course  at  deaeea^ 
possession,  so  long  are  the  tenants  therein,  whether  male  or  1 
*l8d1    P^i*^'^'i^<-'^^-    ^ut  if  *the  possession  be  once  aeveied  bjnaitita^ 

J    are  no  longer  parceners,  but  tenants  in  sever-'*^;  or  ii  OW^ 
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fier  phare,  tlion^rh  no  ]mrtiti<»n  bo  mmlc,  then  arc  the  lands  no  longer 

nrrs  an*  ho  rallr*!,  Kuith  IjittU'ton,^//)  heeau}«e  tho^*  may  be  oonHtniined 
p'irftttnn.**  Ami  )u*  iiinitioiiH  many  nu'thrxiHuf  makin/r  it ;(/')  tour  of 
n*  by  (NiiiiH'tit.  ainl  <»tH*  by  coinpiiUion.  Tbi*  tirnt  in,  where  they  a«^ree 
f  the  IuimIh  into  e({iial  ]>artri  in  Hevenilty,  ami  that  eai*h  Hball  have  Huuh  a 
nate  part.  The  MM-onil  is,  when  they  a^n*e  to  chooKe  some  iriend  to 
(rtitjiin  tor  them,  ami  then  the  ninterM  nhall  ehoone  oaeh  ot*theni  her  imrt 
ii;  lo  !«cniority  ot"  tip^v;  or  otherwine,  as  Hhatl  Ik»  a^rt*ed.  The  |)rivile«;o 
rity  in  in  thiH  eaM*  pernonal ;  tor  it'  the  eMei»t  sister  Im)  di^,  her  iiwue 
1  eh<N»H«>  first,  but  the  next  sister.  Hut,  it'  an  mlvowson  deH<*i*nd  in 
mrv,  and  the  ^isters  eannot  a^^n^o  in  the  pn*sc*ntation,  the  ehh*st  and 
f,  nay.  her  husband,  or  her  assigns,  shall  presi*nt  ahme,  lH*tore  tho 
.'/••*  And  the  n*ason  ^iven  is,  that  the  former  privile^,  of  priority  in 
|Min  a  division,  arises  from  an  art  of  her  own,  the  a^^H*ment  to  make 
i:  and  therefon*  is  merely  ]H*rsonal :  the  latter,  of  prem^nttn^  to  the 
ris«'s  tn>m  the  act  of  tlte  law,  and  is  annexed  not  only  to  her  iN^num, 
i*r  e*«tatc  also.  A  third  methoil  of  partition  is,  when)  the  eldest  divider, 
I  she  ^hall  ehoos«»  last  ;  fi»r  the  rule  of  law  is,  cujux  r$t  diviAio^  altrnun  rft 
The  fourth  metlio(l  is,  where  the  sisters  a/^nn^  to  east  lots  tor  their 
And  tll«*^e  an*  the  nieth<Nis  by  eonsi>nt.  That  by  eom pulsion  is,  where 
ton*  su«*  out  a  writ  of  partition  a;;ainst  the  others;  when*u]>«m  the  sheritf 
to  the  lanils,  and  make  ]>artition  thennif  by  the  venliet  of  a  jury  there 
«'d,  and  a-***!;;!!  to  each  of  the  j)an*eners  her  part  in  m.^veralty.^r')  But 
•  Mime  tliin:^**  *wliicli  aiv  in  their  nature  im]>artible.  The  man*  r*i(i| 
*•»,<••  mi  moll  of  ivHt<  (Vers,  common  of  piscary  uncertain,  or  any  ^ 
uinion  without  stint,  shall  not  Ik*  diviilcd  ;  but  the  eldest  sister,  if  she 
shall  have  tlicm,  and  make  the  (Mbern  a  n*as4)nable  satisfaction  in  other 
th«*  iidicrilancr :  or,  if  that  cannot  be.  then  they  shall  have  the  pnititrt 
in*;  bv  ttini*«.  in  the  sime  manner  as  tli<'V  takt*  the  ailvowson.'  /'  \ 
i**  vrt  ano(li4'r  con«»ii|cratii»n  atti'iidiiiix  the  eMate  in  copan-enary ;  that 
'  tht*  daii:;lilei><  has  bad  an  e>*talc  i;iven  with  her  in  Uiinkmitmatie  by 
••»ior.  whieh  We  mav  n*nieniber  wa»*  a  sikm-Ics  of  estates-tail.  fn*ely 
a  n-latii»n  tor  a«ivanc<*ment  of  his  kinswoman  in  marriai^e. i  yi  in  thiA 
ind«*  dt-M-end  fnun  the  .'».f//ii*  ancestor  to  her  and  her  >ist«*rs  in  fee-simple, 
«r  Inirs  >liall  have  no  share  of  them,  unless  tliev  will  a::n'e  to  diviilo 
m  S.I  ^riveu  in  frank  ma  rriaifc  in  equal  pn>portion  with  the  n*st  of  the 
Mt-ndkiiiT  /i )  ThiH  mode  of  division  was  known  in  the  law  of  the  Loni- 
whii  h  ijirects  tlie  woman  ^o  pivterivd  in  marriai^e,  and  claimini;  her 

••  h  II  'I'S'T  ill  j>-tit  1- mn  ».  fiip-»-nirr,  nr  ♦■  imm-m,  ihiQ 

«  I*  W^A    •!  til ilHill  ItW.  I*  ihUkni  iHII  MljJ  lUiitlilnL 

.'•.4  '  «  .     I..ff   I'-t.  I'... 

V*.    -  !•.;.    Si.  *  -  •■  Y-Ji-  \\  i. 

.:•  ^  A   •  «%    III  .  !,  rtn  ••  •.-  r  ni>  thai  nf  nr-          •*  I'.i  •  t--ii.  •'.  i^  <■  :4.    iJtt  \  '>i^i  to  JTS. 

I  r  ■  "•■:  :i_'<    --I  .1  w '  t    ■:  |>  ii  I.I  •  n.  •>!  I  iii'U           •  / .  J,  '.  1 1.  •-   !'•. 


••  '\  \   \  W.  IV.  •  .  'JT.  J.  I'J,  tin*  "Uiiit*  pDvi^iiin  \^  m:ule  with  rf"ii»o««t  t*^  the  j»os. 
•  iiM*  iii|i;iri-*-ii*T  .!«  Ii.i»  .tIre.Kly  iN-en  iih-nti<>n**'I  with  rf>|H>et  t*)  thiit  of  u  joint- 

I «.'••.  p.    1**-.  I1.-->IIW  \RT. 

•  ••■'••    ni.4\    i-'ii\»-\    t<»  iM«'h  otliiT  iMith  l»v  itsilf'iiient    and   l»v  r»*leiu*e,   lifCiiUM) 

II  t«> -i*iii»*  m!«'i'-'l*  i- jiiiiit,  aii'l  t«»  j»*nn»*  >«*\fr.il.    <'•»    Litt.  *Jin»,  h.     \Vh«*reik« 

M  tail  r»'ltM-»*  l'»  I'Ut  li'»t  «*lll«'«»tl"  eaili  otIiiT.  l.i'i-.4H*i»  the  tVi't*hol(l  i-i  juint.     Ihiil. 

.'•-.'.  f'.'   .-.    -  'IV.    •.   iii.t_\   fiiliMttf  hi"*  rttliip.lliioii,  liiit    lli>t    reitNiM*.  Im'i'UU'm*   iht*  tree* 

.t-r.il.     I^i'l. 

irtii:"ii«  an*  ri<>w  ii-imIIv  iii.i<le  hy  ineano  of  a  )>ill  in  e)i:tneen\  in  thi*  s;inio 

«  )i.irtiti<>i)«  ^M'lutfM   j<>i!it-t«'n.intt.     Auil  it  is  siiiil.  in  a  mo*b*rn  e;Ls«*.  thnt  it 

iMv  in  i  ••ii«i>(ii«*ii«  «•  <>t   th«>  otat.  -il  II«'n.  Vlll.  e.  I   that  the  ciMjrt  of  eh:ini*«»ry 

!h.-  |un«'Ij«'iii»ii.    -  Vfs.  .!r.    rj.*i.    rriiit«''<4   I>ijs.  H  vtil.  .■»47.    .Sn*  |mire   ls.J,  n. 

!•:  .»  •-••|<\hiil<l  laMUot  iiiaki'  |iurtiti«>ii  uith«>ut  the  ^auetion  uf  thv  h>nl.     1*.  41 
K.ill.r.  Hal.  MSS.  -<•„,, IV. 

I-'*  Il  iioiii'tt-l  wiifth'-r  th«-  urant'M*  of  tht*  ehh'-t  At<tt«*r  nhall  have  the  first  und 
Iilallitfi  att«T 'ItMlh.  •II.'!-;!.  *'o.  bltt.  *.*'»'>:}  )>Ut  it  Wiut  expre!<-l\  lietfrmineU  in 
i»ui.h  u  graiji'-c  in  1  Vr-.  \jVK    .S-c  Kuiu's  Ko.  1-aw,  2  vol.  la. — i'uitn. 
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share  of  the  inheritance,  miitcre  in  confusum  cum  iororibua,  quantum  pater  ant ^ 
ei  dedcrit,  quandu  ambulaverU  ad  niariium.     With  us  it  is  denomiDatcd 
those  lands  into  hotch-pot  :{k)  ^'hieh  torm  I  shall  explain  in  the  veiy  v«vi| 
Littleton  :(/)  *'it  seenieth  that  this  word  hotch-pot j  is  in  English  a  poddiiy; 
in  a  pudding  is  not  commonly  put  one  thing  alone,  but  one  thing  witJii  ' 
things  together."     By  this  house witely  metaphor  our  aneestora  meaot  toil 
us(7n)  that  the  lands,  both  those  given  in  frankmarriage  and  thoae  dctcti 
in  fee-simple,  should  be  mixed  and  blended  together,  and  then  divided  ibi 
portions  among  all  the  daughters.     But  this  was  left  to  the  choice  of  tbti 
in  frankmarriage :  and  if  she  did  not  choose  to  put  her  lands  into  hotcbfol,! 
*1Ql  1     ^^^  presumed  to  be  sufliciently  "^provided  for,  and  the  rest  of  the  iai 
-I    ance  was  divided  among  her  other  sisters.     The  law  of  hotek-pol 
place  then  only  when  the  other  lands  descending  from  the  ancestor  ven ; 
simple ;  for  if  they  descended  in  tail,  the  donee  in  frankmairiage  was  crtil 
to  her  share,  without  bringing  her  hinds  so  given  into  hotch-pot.(N)   Ati 
reason  is,  because  lands  descending  in  fee-simple  are  distributed,  by  tbe 
of  law%  for  the  maintenance  of  all  the  daughters;  and  if  one  has  a  siiflcicil 
vision  out  of  the  same  inheritance,  equal  to  the  rest,  it  is  not  reatonablt 
she  should  have  more:  but  lands,  descending  in  tail,  are  not  dislrilMtcdlyi 
operation  of  the  law,  but  by  the  designation  of  the  giver, /Msr /omon  A 
matters  not  therefore  how  unequal  this  distribution  may  be.    JJsoDoludi^l 
such  as  are  given  in  i'rankmarriage,  shall  be  brought  into  hotch-pot;  forMil' 
are  looked  upon  in  law  as  given  for  the  advancement  of  the  womaDyfflijJ 
of  marriage-port  ion. (o)     And  therefore,  as  gilts  in  frankmarriage 
into  disuse,  I  should  hardly  have  mentione<l  the  law  of  hotch-pot,  had  Mil 
method  of  division  been  revived  and  copied  by  the  statute  Ibr  distiibitiaim 
personal  estates,  which  we  shall  hereafter  consider  at  lai^.  ■[ 

The  estate  in  coparconar}'  may  be  dmolued,  either  by  partitkm,  ihiA\ 
unites  the  possession;  by  alienation  of  one  parcener,  whicn  disonitcithir 
and  may  disunite  the  interest ;  or  by  the  whole  at  last  descending  to  ail^ 
ing  in  one  single  person,  which  brings  it  to  an  estate  in  severalty. 

IV.  Tenants  in  common  are  such  as  hold  by  several  and  diatinet  titkiyMI 
unity  of  possession ;  because  none  knoweth  his  own  severalty,  aad 
they  all  occupy  promiscuously.(p)  This  tenancy  therefore  happew 
there  is  a  unity  of  possession  merely,  but  |)erhap8  an  entire  disoniOBOfii 
of  title,  and  of  time.  For  if  there  be  two  tenants  in  common  of  laiidi,OBti 
hold  his  part  in  fee-simple,  the  other  in  tail,  or  for  life;  so  that  tbeiv  im 
*10*^1  ^i^^^c^^^y  unity  of  interest:  one  may  hold  by  descent, the ockr If 
"-'  pureliase ;  or  the  one  by  purchase  from  A.,  the  other  W  paithiKta 
B.;  so  that  there  is  no  unity  of  title;  one's  estate  may  have  be«n  veiUdilf 
years,  the  other's  hut  yesterday;  so  there  is  no  unity  of  time.  Theoalva^ 
there  is,  is  that  of  possession :  and  for  this  Littleton  gives  the  tne  nM 
because  no  man  can  certainly  tell  which  part  is  his  own:  othcnrincwV 
would  he  soon  destroyed. 

Tenancy  in  comnum  ma^'  be  created,  either  by  the  destnietioBef  tti^l 
other  estates,  in  joint-tenancy  and  copiireenary,  or  by  special  fimitif'*— ^    ^ 
deed.     By  the  licstruction  of  the  two  other  estates,  I  mean  such  do 
does  not  sever  the  unity  of  possession,  but  only  the  unity  of  title 
As,  if  one  of  two  joint-tenants  in  fee  alienes  his  estate  for  the  lift  of  tkei 
the  alienee  and  the  other  joint^tenant  arc  tenants  in  common;  ArttV^ 
now  several  titles,  the  other  joint-tenant  by  the  original  grant,  the 
the  new  alienation ;( 7)  and  they  also  have  several  mterests,  tiM  ^ 
tenant  in  fee-simple,  the  alienee'  for  his  own  life  only.    So,  if 
gives  his  part  to  A.  in  tail,  and  the  other  gives  his  to  B. 


tenants  in  common,  as  holding  by  different  titles  and  01 
of  two  parcenei*H  alienes,  the  alienee  and  the  remaii 


lml,ths 
syBsee(r) 
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(^)  Britton,  c  72. 

(•)  Utt. »  2 
(•)Ibld.i 
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becmnse  they  hold  by  different  titles,  the  parcener  by  descent,  the 
nrchmse.  80  likewinc,  if  there  be  a  grant  to  two  ma^  or  two  i0oiiiai» 
a  of  their  bodies,  here  the  grantees  shall  be  joint>tenanta  of  the  life* 
hoy  shall  have  several  inheritances ;  because  they  cannot  possibly 
ir  of  their  two  bodies,  as  might  have  been  the  case  had  the  linita- 
»  a  wian  and  woman^  and  the  heirs  of  their  bodies  begotten  :(f )  nnd 
the  like  eascM,  thvir  issue  shall  be  tenants  in  common :  becanse  they 
oy  different  titles,  one  as  heir  of  A.,  and  the  other  as  heir  of  B.;  and 
H  titles  by  ^purchase,  but  descent.  In  short,  whenever  an  r^iAA 
nt^tenancy  or  coparcenary  is  dissolved,  so  that  there  be  no  '- 
ide,  but  the  unity  of  possession  continues,  it  is  tnmed  into  a  tenancy 

'  in  common  muy  also  be  created  by  express  limitation  in  a  deed ; 
D  must  be  taken  not  to  insert  words  which  imply  a  joint-estate;  and 
I  be  given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  mnst  be  a 
»mmon.  But  the  law  is  apt  in  its  constructions  to  flivonr  joint- 
ler  than  tenancy  in  common  ;(ii^  becanse  the  divisible  services  issa- 
id  (as  rent,  &€\)  are  not  di video,  nor  the  entire  services  (as  foalty) 
:>y  jdint-tenanoy,  an  they  must  necessarily  be  npon  a  tenancy  in 
land  given  to  two,  to  Xm  liolden  the  one  moiety  to  one,  and  the 
y  to  the  other,  is  an  cntate  in  common  ;(ie)  and,  if  one  grants  to 
his  land,  the  grantor  and  grantee  are  also  tenants  in  common  :(x) 
bas  l>oen  bof(>re(y)  obHorved,  joint-tenants  do  not  take  by  distinct 
ueties ;  and  by  such  grants  the  division  and  severalty  of  the  estate 
expn*Mm.Ml,  that  it  iH  imi>osAible  they  should  take  a  ioint-interest  in 
'  the  tenements.  But  a  devise  to  two  persons  to  hold  Mntlf  and 
laid  to  he  a  joint-tenancy  ;(r)  because  that  is  necessarily  implied  in 
ointly,"  the  won!  ••  severally"  perhaps  only  implying  the  power  of 
tid  an  estate  given  to  A.  and  B.,  equally  to  he  (firiVM  Mtween  them, 
td^  it  hath  U'on  Huid  to  be  a  joint-tenancy,^a)'*  (for  it  implies  no 
bo  law  hsH  annexeil  to  that  estate,  rij.,  divisibility ,)(6)  yet  in  wiUs  it 
I  tenancy  in  common  ;(r)  be(*ause  the  devisor  may  be  presumed  to 
what  in  mo8t  licncticial  to  both  the  de\'isees,  though  his  meaning  is 
DXj)n»sHeti.*  An<!  this  nicety  in  the  wording  of  grants  makes  it  the 
SH  woH  a8  the  sutottt  way,  when  a  tenancy  in  common  *is  r^ini 
a  cn*ute<I,  to  add   exprcHS  words  of  exclusion  as  well  as     ^ 

(•■Utt.  nn9.  {tt9r^vim»\%L 

i»i  l».ii.  J'n.  (•»  |»Mth.&3. 

(• ,  >«lk  ?frL  (•)  1  Kq.  Ck.  k\m,  m. 

(•,  Utt.  i  .'•><.  (»>  1  P.  Wmm.  it. 

(•.  IlHl.  -iLft».  (•)  3  Rrp. a*.   1  Tralr. tt. 

r«.  ftiLtkin.  M.  IS  G«>o.  III.,  an  roportod  in  Cowper.  Aston,  J.,  Mid  that  the 
f  tn  U  lint/t-ii  Utinni  Mrm"  had  Xn^on  a4\ju<iged  a  tenancy  ineomnion  even  in 

ISn|.n. 

t  tini<»4  joint-tonnncy  wam  favoured  hv  the  courts  of  law,  because  it  was 
•*nt  to  x\i(*  lonl  an<i  iiion*  (MHiHiHtcnt  with  feudal  principles:  but  these 

Inii^  o«*a<c«i.  aii<l  a  joint -tenanc)'  is  now  everywhere  regarded,  as  lord 
t  i)*  in  0()uity,  hs  an  o<iiou.<t  thinyr.  1  Salk.  15H.  In  wills,  the  expreMions 
*/»■■/,  shttrt-  and  Mhari'  ii/»/(v,  rfMiiiv^h/,  brtwr^n  and  ammu^,  hare  been  held  to 
nry  ill  <  oMiinon.  *J  Atk.  I'Ji.  4  Bro.  l.*).  1  Cox*s  P.  Wms.  14.  I  should 
•  doubt  but  t}io  <tani«*  (^iiHtniction  would  now  be  put  upon  the  word  terrraify, 
p(H*uliarly  to  donoti*  iM>i>anition  or  division.  But  these  words  are  only  evi- 
ntion.  and  will  not  rrcate  a  tenancy  in  common  when  the  contrary  from 

th^  will  apf»«virM  to  )>o  the  manifest  intention  of  the  testator.    3  Bro.  215. 
tpia/fy  to  iff  dn-uM  mak«»  a  tenancy  in  common  in  surrenders  of  copyholds, 
«k1s,  which  dorivo  their  oi>eration  from  the  statute  of  usee.    1  P.  Wms.  14. 
\  Ve^.  *2!u,    An<l  thoufth  lord  Hardwicke  seems  to  be  of  opinion,  in  1  Ves. 
r.  that  thes<*  wor«i««  aro  not  sufficient  to  create  a  tenancy  in  common-law 

{ret  I  am  inrlintnl  to  think  that  in  such  a  esse  nothing  but  invincible 
d  now  induce  the  courts  to  adopt  that  opinion  and  to  decide  in  favour  of 

V. — CaaisTUN. 
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description,  and  limit  the  estate  to  A.  and  B.,  to  hold  as  lenants  in  comih-A.mt 

not  as  joint-tt:nants. 

As  lo  the  inrulcnts  attendin<j  a  tenancy  in  common  :  tenants  in  rommon  Hi 

joint-tenants)  are  (•om])eUahle  by  the  statutes  ofllenr}'  VIII.  and  William  III|' 

hetore  mentioned,((/)  to  make  partition  of  their  lands;  which  they  wervr.'4#| 

common  law.     The}'  ])roperly  take  hy  distinct  moieties,  anil  have  no  entinlf 

of  interest;  ami  therefore  tliero  is  no  survivoi-ship  hetween  tenanti*  iji  •■■* 

mon.'-*     Tlieir  other  incidents  are  such  as  merely  arise  from  the  unitvon*.-.^ 

»  •      I 

Bion ;  and  are  therefore  the  same  as  appertain  to  joint-tenants  nu*ri!y  jm 
that  account :  such  as  beintr  liable  to  recipn^cal  actions  of  waste,  anii  fi  :»>":a 
by  the  statutes  of  Westm.  2,  c.  22,  and  4  Anne,  c.  16.  For  by  the  vfrnuii'i  ji 
no  tenant  in  common  was  liable  to  account  with  his  companion  fori-m^iziisf 
the  profits  of  the  estate  ;((?)  though,  if  one  actuall}'  turns  the  oilu-r  om  •!  :•#« 
session,  an  action  of  ejectment  will  lie  a«;ainst  him.(/)''  But,  as  fur  othi:.:/v 
dents  of  joint-tenants,  which  arise  fr<mi  the  privity  of  title,  or  the  uui-s  »r4 
entirety  of  interest,  (such  as  joinin<r  or  bein^  joined  in  actions,! 7)  unli^^intU 
ease  where  some  entire  or  indivisible  thin^  is  to  be  recoyered,)(A)  tbi^sm 
applicable  to  tenants  in  common,  whose  interests  are  distinct,  and  whoMtitli 
are  not  joint  but  sevei*al.* 

(•f)  Ph|^  1  «5  n ml  ISO.  (9)  Lit 1 1  .H 1 . 

('I  (\i.  IJtt.  VM.  I*)  Ca  Lilt.  197. 

{/)  Ibid.  2iN). 


*  Hut  11  tonnncy  in  common  with  bent-lit  of  survivorship  may  e.xist  withnnt  l^flail 
joint-tonanry,  l»eoauso  survivorsliip  is  not  the  onlv  charucteristic  of  a  joint-tenian".  ft 
BuvIpv,  J.,  1  M.  &  S.  4;5o.— CiiiTTv. 

^  But  ndvorsc  possi"»sion,  or  the  iminterrupted  receipt  of  the  rents  and  profiBLHl 
<icmnnd  ho'iufi  made  by  co-ttMLint.  or,  if  niadt^.  refused,  and  his  tit/e  i/^^fW.— i*  D-^Ui 
to  be  «*vi<lenetj  of  an  actual  oustrr.  Ami  whore  one  tenant  in  common  h«^«Hi, 
umihfurln'tf  ])oss4\ssioii  for  twenty  y«*ars,  in  an  ejortm«*nt  brought  against  him  tril*! 
tenant  the  jury  will  be  dirertrd  to  prr-tuwr  an  actual  ouster,  and  consfsjuenlly  I'^Saii 
venlict  for  tlie  defendant,  the  ]»laintitf 's  riplit  to  recover  in  e|ectnient  atW  twrtiiTiM 
bein^  taken  away  by  the  statute  of  limitations.  Cowp.  217.  But  the  *t$inif  ifi^ 
receives  a  strict  constnicti<m  in  favour  of  the  claimant:  therefore  pw*umpiw»i" 
against  .a<lvei*se  possession,  as  hetween  i)rivies.  2  Bos.  &  Pul.  542.  If  a  !«*?***  cf  • 
tenants  in  common  pay  the  whole  of  the  rent  to  one  after  notice  from  theoib«rtitf 
them  ea«'h  a  moietv.  the  tenant  in  common  who  gave  such  notice  may  divtreia  If  ■ 
share.    Harrison  v.v'.  Ornhy.  T)  T.  K.  240.    ■")  Bar.  A  AM.  851. 

An  action  of  ejectment  is  maintainahle  hy  one  of  two  tenants  in  common fb^* 
a^ret'd  to  divide  iln'ir  ju'operty,  if  aft«*r  such  apreoment  the  defendant  who  held  ■*' 
hoth  as  oceupi«'r  pay  rt'ut  undrr  a  di'*trrss  to  such  c<vt»*nant  alone;  and  it  isn^^M** 
to  sucli  aclii'ii  that  the  d*'e<l  of  jiartitioii  hctwivn  the  ci>-tenant8  had  not  bet'oewrtrfj 
3  Moore,  22'>.    Brod.  .\:  B.  11  S.  C:  and  <e.'  5  Bar.  &  Aid.  851.— Chittt.  W 

"''The  rnli*  whicli  d«*tiTniin<'s  wlH-thiT  t4'iiants  in  c<Mnmon  should  sue  jointlrflr^P 
rally  i>*  foinvlod  ujion  the  naturiM»f  their  int<Me*t  in  tlie  matter  or  thing  wU^i'^f 
cause  of  action.  For  injuries  to  tlicir  coninion  pro|H»rty,  as  tref^imw  quaiv  datf  V* 
fre«:it.  or  a  imisance.  A-c.  or  ilie  recov«'rv  of  anv  thine  in  which  thev  have  »  rt^^P 
ri^iht,  as  for  rent  ri'sorvfd  hy  tlnMu.  or  wa!»te  upon  a  h*ase  for  yean*,  they  i»hoaWiD*ir 
party  to  the  a(?tion  :  Imt  they  must  sue  Sfverjdly  in  a  TvaX  action  genendly. for  thfyi^f 
several  titles.  Com.  l>i;r.  Abatement,  E.  lO.  Co.  I^itt.  107.  But  if  wa*te  U?  wmJJt 
wher«»  th«'n'  is  no  loasf  i)y  them  all,  the  action  hy  one  alone  is  good.  2  M"d. ^  "j^ 
one  tenant  in  common  cannot  avr>w  alone  for  takin;;  cnttle  dnmafse  fe«»ant.hulhr^V^ 
also  to  niak*'  rocnizance  as  Kiilitf  of  hi>  comjtanion.  2  lien.  Bla.  o86.  SirWa-WJ* 
Kep.  2'):i. — ( 'n iTTv.  P 

By  thi^  .'•  \  4  W.  IV.  c.  27,  s.  12,  the  same  provision  is  matle  with  respect  **^2t 
session  of  one  tenant  in  ci'»mmon  as  has  already  b»»en  mentii>ne<l  with  iwpert  ^?*f  P 
of  a  joint-tenant.  -1^'^-.  ]>.  1>^2,  n. :  and  see  as  to  the  conMruction  of  thi*  dMWBi*r 
Calley  i-.*.  Taylorson,  :\  Vor.  \-  Da  v.  't'.V.K — Stkw.irt.  I" 

An  entry  or  pos>i'ssion  hy  oni'  tenant  in  ccmimon  mures  to  the  benefit  «fl*jfmj 
tenant**,  not  only  as  confi-rns  tlii'm*selves.  btit  as  concern**  strangers.  Carnthfti **}P 
ninp.  Ti  S.  &  K.  .'»Sl.  Th^-n*  may  he  i-ase-*,  however,  in  which  the  entry  or  P****KP 
one  tenant  in  conimon  njay  amount  to  an  ouster,  so  ns  to  give  him  on  the<iaeh**jp 
advantajre  of  an  adv»'rs»'  holilin.L'.  and.  on  the  otluT  hand,  entitle  hi«  co4eniat|*2P 
him  as  a  stranger  and  trespa^'stT.  What,  then,  amounts  to  stich  an  oiaslar?  h^SP 
bv  sc>me  clear,  positive,  and  uiie<iuivocal  act,  amounting  to  an  op  a  denial^fl^^l? 
644  1^ 
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\  common  can  only  be  diiwolvecl  two  ways :  1.  Bv  uniting  all  tbe  titlea 
tM  in  one  tenant,  by  purclmne  or  otherwise ;  which  brings  the  whole 
nit  V :  2.  Bv  making;  partitions  between  the  several  tenants  in  common, 
H  thom  all  rcflpective  Be\'eraltics.  For  indeed  tenancies  in  common 
Lhin^  iVom  solo  estates  but  merely  in  the  blending  and  unity  of  poa- 
nd  this  finishes  our  inquiries  with  respect  to  the  nature  of  estates. 


CHAPTER  XIII. 

OF  THE  TITLE  TO  THINGS  REAL,  IN  GENERAL. 

^in^  chapters  having  been  principally  employed  in  defining  the 

:iinp«  real,  in  dcHCTibln^  the  tenures  by  whicn  tney  may  be  holden, 

inpiirthin^  the  several  kinds  of  estcrte  or  interest  that  may  be  had 

K>w  oomo  to  (consider,  lastly,  the  titie  to  things  real,  with  the  manner 

li^  and  losing  it. 

thurt  (IctiniHl  by  Sir  Kdwurd  Coke  :(a) — Titulus  estjusta  eausa possidendi 

rum  est:  or,  it  in  the  means  whereby  the  owner  of  hinds  hath  the 

»ion  of  his  property. 

*  Acvcml  stu^cH  ordcjii^rceN  reouisite  to  form  a  complete  title  to  land« 

nts.     Wo  will  eunnider  them  m  a  progressive  order. 

»we^ft  and  m«mt  im[)crfeet  degree  of  title  consists  in  the  mere  naked 

>r  actual  occupation  of  the  estate,  without  any  apparent  right,  or 

r  or  pretence  of  right,  to  hold  and  continue  such  possession.    This 


th*"m  otit  of  thf»  •^♦^i'*!!!.  SiiHi  mwtcr  will  not  bo  preiiumod  merply  from  hi* 
•nt«i  aii'l  prr»tit<.  lunl»»"4H  aftrr  the  lni»Hf  of  a  very  grp«t  length  of  tim<».)  bill 
rfil  hy  4l«*<*isiv«>  art^  of  a  lioHtiU*  rharactn*.  WatM>n  r«.Oregfr,  10  WattA,  2SU. 
iti<«fifl  will  not  ui><«w«>r  th«*  puriKwi".  Hall  r«.  MatthiaUr  4  W.  ft  S.  Xi\,  A 
•▼  Olio  ('<>-)u*ir  into  tin*  laiftd  of  Win  aurentor,  elaiinii^  it  all,  ami  taking  tht* 
rotit-t  for  t\v*ntv-«>no  vt^ars  in  ih>  diMS4>isiii  of  the  other  heirR;  to  make  it 
Qii^t  U*  some  plain,  (K*('i*<iTi*,  arxl  un«Hiuiv(H*Al  act  or  conduct  on  the  part  of 
nCt-rin^  aiiioiiiitiri:!  to  an  a4lvt*rs(*  an  (I  wrongful  |>OMCivion  in  himiK^lf  and 
li^  Mtli.-r^.     ir.irt  r.».  <frf^L'.  l«»  Watts*.  ls:>.     Ratton  rjr.  HamiUon,  2  W.  A  S. 

If.  ♦;..r«K»n,  2  liar.  &  Mrlliti.  2.'»4.    .Tai'k^n  rjt.  Tibbitts,  0  Cowen.  241. 

It«ti«*.  •»  WhtMt.  11«*».     Wln»r*»  lami  in  devii»^d  hy  th«r  common  ancestor  to 

n-*  in  tviiiiiuon.  and  on**  of  th«>tn  iiurrhatM<««  an  otit(ttan<bng  or  adrcme  titlif*. 

>«•  will  (Miun*  to  th<*  roiniiytn  U*iM»fit.  sul»j<^'t  to  a  ratable  contribution  t^i 

V;»n    IIi»rn»'  t «.  Finnla,  "»  Johnt*.  C.  K.  oJ<S.     Lee  r#.  Fox,  6  Dana,  171. 

M;i^t4•ri•)n.  '.)  I>:ti)a.  'J*is.  One  joint-tenant  or  tenant  in  common  cannot 
tS'i  nr  niak«»  ini|»r«»vi»in#^ilM  on  tho  ofTTimioii  pn>perty  without  the  consent  of 
)  th*-n  rlaini  t<i  lioM  until  rcMmhurH«K?  a  i>ra]K>rtion  of  the  money*  e.x- 
'  can  h«>  anthnrizt*  thi^  to  ho  dono  hy  a  third  ftervon.  Tliijt  in  the  rule  at 
ur»».  how<-v«T.  rii>«^  in  wliifli  an  owniT  of  land  .standing  hy  and  permitting 
Ii*-nd  hi-<  n^>n«*>-  in  im|ini\ing  it  ha«(  in  equity  )H*en  dt*emed  a  aelin(|Uent. 
1  <HKii|.«m«*«l  to  "«nrr»*nd»T  hi-*  rijrht  <m  ree«*iving  eoniiM»n*ation,  or  elMtopay 
»v*'ni<*nt.  Rut  in  th<*se  cr»io«  then*  i«  always  i*oine  ingredient  which  would 
kiid  in  th**  uwnor  of  thi>  land  to  insiM  on  his  legal  right.  Cre«t  vs.  Jack. 
frn**'n  1-4.  Putnam.  I  flil^^Mk^^,  .'MM).  Ah  In'tween  tenanta  in  common  or 
i  fff  a  h<Hr<e  nr  niill  whi«-h  fan**  into  decay,  and  the  one  L*  willing  to  repair 
r  in  TV^t.  h»'  tliiit  i-*  willinj  xliall  have  a  writ  7^  rcparatione  fafirmia:  and  th** 
'  rrff'tr  t%'H€m  ft  jtmf,\f.tt»"unn  ^JMsdrm  tiirmus  tmrtut ;  whereby  it  appearrtb,  a» 
.4>kt*  aaith.  that  owners  are  in  that  cai^  bound  pro  htmo  miUuy>  to  maintain 
tiilU  whi<*h  art*  fi>r  tin*  iiv<«  and  hahitation  of  men.  But  it  in  only  to  hou<*e4 
r*a«ly  on^v't^^l  ami  in  heing  tliat  this  right  extend*,  and  not  to  woodland  or 
:  for  thvre  tlie  on«»  has*  no  renietly  against  the  other  to  make  enrlf**ure  or 
r  the  Mifvguard  of  the  wixxi  or  com.    Gregg  vs.  Pat  tenon,  9  W.  A  S.  197. — 

MS 
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may  happen,  when  one  man  invades  the  posscsBion  of  another,  and  bj 
Burprise  turns  him  out  of  the  occupation  of  his  lands;  which  intern 
semn,  being  u  deprivation  of  that  actual  seisin,  or  corporal  freehold  ofti 
which  tlie  tenant  before  enjoyed.  Or  it  may  happen,  that  atter  the  d«a) 
*^qc'\  *^^*^^^^^  *^"^  before  the  entry  of  *the  heir,  or  atler  the  death < 
J  ticular  tenant  and  before  the  entry  of  him  in  remainder  or  rwi 
stranger  may  contrive  to  get  possession  of  the  vacant  laud,  und  hold  • 
that  had  a  right  to  enter.  In  all  which  cases,  and  many  others  that  ■ 
here  suggested,  the  wrongdoer  has  only  a  mere  naked  posscrision.  wl 
rightftil  owner  may  put  an  end  to,  by  a  variety  of  legal  n»medies, 
fully  appear  in  the  third  book  of  these  commentaries.  But  in  the 
till  some  act  be  done  by  the  rightful  owner  to  devest  this  j>os8e$^ion 
his  title,  such  actual  possession  is,  prima  facie,  evidence  of  n  legal  titk 
possessor;  and  it  may,  by  length  of  titne,  and  negligence  of  him  who  I 
right,  by  degi^ces  ripen  into  a  perfect  and  indefeasible  title.*  And,  at  all 
without  such  actual  ])Ossession  no  title  can  be  completely  good. 

II.  The  next  step  to  a  good  and  perfect  title  is  the  right  of  pofsf^gim 
may  reside  in  one  man,  while  the  actual  possession  is  not  in  him»el£  bi 
other.  For  if  a  man  be  disseised,  or  otherwise  kept  out  of  possessioBi 
of  the  means  before  mentioned,  though  the  actual  possession  be  lojii.yet 
still  remaining  in  him  the  right  of  |K>ssession;  and  may  exert  it  vbet 
thinks  proper,  by  entering  upon  the  disseisor,  and  turning  him  out  of  tb 
])ancy  which  he  has  so  illegally  gained.  But  this  right  of  pos.<e.s$ion  k 
sorts :  an  apparent  right  of  possession,  which  may  be  defeated  hy  pn 
bettt  r;  and  an  actual  right  of  possession,  which  will  stand  the  test  tp 
opponents.  Thus  if  the  disseisor,  or  other  wrongdoer,  dies  possem 
land  whereof  he  so  l)ocame  seised  by  his  own  unlawful  act,  and  the  a 
scends  to  his  heir;  now,  by  the  common  law  the  heir  hath  obtained  as 4 
right,  though  the  actual  right  of  possession  resides  in  tlie  person  disseii 
it  shall  not  be  lawful  for  the  person  disseise<i  to  devest  this  appaivnti 
mere  entry  or  other  act  of  his  own,  but  only  by  an  action  at  law:(ft)  f 
the  (rontrary  be  proved  by  legal  demonstration,  the  law  will  rather  prtk 
^10- -1  right  to  ^reside  in  the  heir  whose  ancestor  died  seised,  than  in< 
^  has  no  such  presumptive  evidence  to  urge  in  his  own  behaK 
doctrine  in  some  measure  arose  fW)m  the  principles  of  the  feodal  biw, 
alter  feuds  became  hereditary,  much  favoured  the  right  of  descent ;  i 
that  then*  might  l»e  a  pci*son  always  upon  the  spot  to  perform  the  I'codl 
and  ser\'ices ;( 6')  and  therefore  when  a  feudatorj'  died  in  battle,  orothn 
presumed  always  that  his  children  were  entitled  to  the  feud,  till  then 
otherwise  determined  by  his  fellow-soldiers  and  fellow-tenanta,  the  pen 
feodal  court.  But  if  he,  who  has  the  actual  right  of  possession,  pot^inbi 
and  brings  his  action  within  a  reasonable  time,  and  can  prove  by  what  1 

(»)  IJU.  {  3h:>.  (•)  GDb.  Ten.  IB. 

'  In  general,  n  |>erson  in  utfnaf  jyufscAAton  of  real  property  cannot  be  owt«d.« 
party  claiming  can  (xtuhlish  some  well-founded  title;  for  it  is  »  general  nil«, ft 
m  all  actions  of  (>j<*('tniont.  (the  ]iro]M*r  proeeofling  to  recover  pOMiessiion  of  ai 
that  the  plaintitfuiuxt  r«M*<>vcr  on  tho  strength  of  liiji  own  title,  and  of  ivMiniek 
in  general  IoiukI  his  elaini  u}>on  th(>  insiifficiencv  of  the  defendant'*,  h*)  T.  R. 
1  Kjist',  24Ck  11  Ea>t.  4SS.  ;{  M.  .^  S.  olO:)  for  ])os.-<essinn  givm  the  defeodtf 
against  every  ])erM>n  who  cannot  show  a  suiHciont  title,  and  the  tiarty  who  voal 
the  possession  must  therefore  first  establish  a  legal  title.  Id.  ibia.  4  Burr.Slff. 
ViM.  7  T.  H.  47.  And  this  ruh».  it  is  wiid,  prevaiU  even  if  a  stranger  who  hi* i 
of  title  should  evict  a  person  who  lias  lieon  in  i)Osses?ion  short  of  twontv  yt«i 
has  not  a  strict  legal  title.  2  T.  R.  749.  1  fcist.  240.  'J  Eaj*t.  4fi'J.  'l3  V« 
But.  according  to  Allan  r.«.  Kivingtonf  2  Sjiund.  111.  a.,  antl  Ct  Taunt.  54^*,  n.A« 
occu]mncy  is  a  sufficient  title  against  a  wrongdtx^r:  but  it  is  olwer^'ed  inaiat 
first  case  that  this  is  contrary  to  the  genend  use.  and  it  is  suggesited  that  thfit 
take  in  terms.  At  all  (.>vents.  a  ))erson  who  is  lot  into  posAi^awion  by  a  landkn 
after  the  expiration  of  the  tenancy  put  the  plaintiff  to  pnive  his  title  in  ul 
tf^ioctment.  or  dispute  the  same.  2  BU.  R.  1250.  7  T.  R.  488.  4  IL  4  S  ZGj^ 
640 
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.  the  aneoHtor  becamo  wine* I,  he  will  then  hy  Hontence  of  law  recover  that 
*i«i<iti.  to  wliirh  \iv  hath  Mivh  actual  ri<^lit.'  Yet,  if  he  oiiiitM  to  brin^  thm 
!«ik*9iM»ry  arti(»ii  within  a  comiietent  time,  hi8  advermiry  may  imperceptibly 
»n  aetual  ri;;ht  ut'  poisension,  in  consequeiieo  of  the  other  h  iie^Ii^eniv. 
»y  tliii*.  ami  certain  (»ther  mean^,  the  party  kept  out  of  iNNUHwHion  may 
nothing  lett  in  him,  liut  what  we  an'  next  to  8peak  of;  viz. 

The  meiH'  ri^jht  *\f  pniptrtt/,  i\\\.^  juj<  propn't'ttitis,  without  eitlier  pofineHnion 
ii  the  riirht  of  pos*«eHsion.  Thin  in  fre<|uently  H|Hiken  of  in  our  lM>okrt  umler 
ime  of  the  mrre  rt'j/it,  ju^  mtrum;  ami  the  estate  of  the  owner  iri  in  Hueh 
naid  to  Ik*  totally  devested,  and  put  ton  ri*jht,{d\  A  |H»rHon  in  thiri  Hiluatioii 
lave  the  true  ultimate  pro]K)rty  of  the  landn  in  hiniHidf:  but  by  the  inter- 
\\  of  lertain  eirruinstaiMVH,  either  by  hin  own  nei^lifrfnee,  the  Holemn  act 

Anre>tor,  or  the  determination  of  a  court  of  justiiv,  the  pn*Humptive  ovi- 
of  that  ri;;lit  irt  Htr«»n;^ly  in  favour  of  his  anta^onint ;  who  has  thereby 
led  thr  al»solute  rit^ht  of  possession.  As,  in  tlie  tirst  place,  if  a  |K*n<on 
4h1.  or  turniMl  nut  of  jHirtscssion  of  his  estate,  ne;;lects  to  pursue  his  reme<ly 
1  the  time  limited  by  law:  by  this  means  the  diss«Ms<jr  or  his  heirs  ^ain 
tual  rii^ht  of  jMixscssion  :  *for  the  law  presumes  that  either  he  had  r^iiw 
1  ri^fht  orimnallv,  in  virtue  (»f  wliich  he  entere<l  on  the  lands  in  ^ 
on,  or  that  >in<*c  such  his  entry  he  has  pn)cunKl  a  suttieient  title;  and, 
ore.  after  s<»  lonir  an  acquiescence,  the  law  will  not  sutler  his  ]M»ss«*ssion  to 
turl*et|  without  impiirin^^  into  the  absolute  ri;;ht  of  pn»|H'rty.  Yet  still, 
perM»n  •lisst'iscd  or  his  heir  hath  the  true  ri^ht  of  ]»roperty  n^mainin;^  in 
If.  hi-*  estate  is  indeed  said  to  be  turned  into  a  mere  ri^ht ;  but,  by  provint; 
lis  U'tter  ri:;ht,  he  may  at  len;;th  recover  the  lands.  Ai^ain,  if  a  tenant  in 
si-ontinues  iii*i  e**tate-tail,  by  alienatini;  the  lands  to  a  stranger  in  tW*.  and 
hen*  the  i-^^ue  in  tail  hath  no  ri^lit  ttt'  fHtsntAstitn,  inde]»endent  of  the  n*i\\t 
}*^rty:  for  the  law  prc>umes  prima  facii'  that  the  ancestor  wouhl  not  <iiH- 
t.  tir  attempt  to  di^iinherit.  his  heirs,  unless  he  bail  ]M»wer  so  to  d<i ;  and 
<>r«-.  :i^  the  ancestor  had  in  himself  the  ri;;ht  of  ]H>**session,  and  has  trans> 

the  •»iinie  to  a  -"trafiirer,  the  law  will  not  permit  that  j»osM'ssii>n  now  to  l»o 
UhI.  uiil»'-s  by  •♦iHJwin;;  the  absolute  ri;;ht  of  property  t«»  reside  in  another 
n.    Th«  heir  tlieretore  in  this  case  has  oidv  a  wrr^  r/7A^and  must  Ih»  strictly 

0  the  proof  ot"  it,  in  order  to  recover  the  lands.  Lastly,  if  by  a(*eident, 
;t,orotherwiM'.  judt;ment  is  j^iveii  for  either  party  in  any /»*iL'w#\<.<*»ry  actitm, 
i«*,  «u«h  wlM'n-in  the  ri;^ht  <»f  J>osses^i(»n  only,  and  not  that  of  pn»jH»rty,  irt 
«tni. '  arjd  the  nihrr  party  hath  indeed  in  him^df  the  ri;:ht  of  projH»rty, 
s  II" w  ttirneil  to  u  mm  ritjht ;  an<l  upon  ])roof  thereof  in  a  subsnpient 
I,  deii«'iii!nati-'l  a  writ  of  ri;^ht,  he  shall  ivcover  bis  seisin  of  the  lands.* 

•  ^1  i\K  Lilt.  .^'>. 

liv  r»'i*»'titlv  (•••f*!)  en{iot«Mi  th.it  no  fl«^e*>nt.  e:i*it.  or  di<*eontiiiuanet>  whi<*li  nhall  hav6 
n***!  .ii!«  r  thf  -W^x  d:iy  of  I>iM>«'iii)N'r.  ls:t;<.  t«hiill  dffeat  nny  rijrht  of  rntry  for  the 
r>-  •»!  l.md.     .;  A  4  W.  IV.  e.  IT.  «.  .'U». — Stkitart. 

1  .»  writ  **\  riirht  i-*  now  idMiH'-hcd  l»y  the  \\  \  4  W.  IV.  e.  "JT.  h.  ;Ui:  iiii<1  by  tho  sAma 
'2\  "Ti-  {.•■rio'l  iif  limitation  i<«  i-^tidili-'heil  fur  all  land**  and  rent!«.  it  U^infC  enacted 
it-r  t*.«'  'l-t  iif  l>»'<-ein^M*r,  Is.i  i,  nn  pt^pinn  hJhiH  make  an  "'ntry  or  iliHtri-Hii,  or  hring 

i«»n  t«i  r "ViT  any  land  or  r»*ni.  lnit  witiiin  twfiiSv  \«Mr^  m-xt  alter  thi»  time  at 

thr-  ru'hr  t"  maki'  *iii'h  fntry  or  •li-itn**"'.  or  to  lirimr  -ueli  action.  •'Inill  lisi%-e  first 
I  tt>  •i<ni>-  |'>  i-'in  (hri»iii;li  wiium  he  4'laitn'^.  or  if -ui-li  riL'ht  ^lla]l  not  have  AfcnitHl 
tM>r>iin  thr'HijIi  ulioni  lii*  el.iini'*.  thfn  within  twenty  year**  next  after  thi*  lima 
•h  th«*  ri;;Ki  th  inakf  «'Ut  li  •■ntry  or  •li-lr*"*'*.  *^r  to  hrinj  -ueh  at-tion,  <«hall  h»v»»  firnt 
1  to  til*' !'•  T'-'tn  m.ikin:;  iir  )'rin^in>;  t)i«'  «>ame.  I'fr^on**  iiiuh'r  the  di-a)»ilitii*f»  of 
r.  liin.e->.  ••••v»:tur--.  or  l«»yi»nd  "♦■a^.  and  their  r»*|»reM»iitativej«.  are  ullowe^l  ten 
nnrn  !h*'  tfTmin.itii>n  of  tlifir  di'taltility  or  dtMth.  \*.  b*:)  )>ut  no  entry.  uA'tion.  or 
I  'hall  U*  )T<>nj)it  l'«*yi>n'l  fi>rty  yearn  after  the  ri>!ht  of  action  lU'crutHi,  im.  17.) — 

IT. 

rff.M't  *tf  th«'  -tatutf  :•  \  4  W,  IV.  r.  27  i-*  to  do  away  with  thi«*  mnhiplieity  of  dia- 
u».  \  m.in  ni:i\  iii>w  liav**  either  the  bare  po^MMt^imi  of  lund  witlmiit  the  ri^ht  of 
ty,  '»r  )i»'  iii.iv  hav«*  iln*  ri^rht  of  projMTiy  without  |Hi*.«f<4«iinii.  or  hi*  may  have  |ioa* 
and  ri;!ht  of  |>ro|rt>rty  united.  The  »t.itiite  whieh  has  been  jiHt  ineiitioniMl,  mkI 
wai*  iMi;-*«'d  for  the  "  limitation  of  uctioii!<  and  Miits  relating  to  real  pro|it*rly,  and 
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ThiiB,  if  a  disseisor  turns  mo  out  of  posseBBion  of  my  lands,  he  tk 
a  mere  naked  possession,  and  I  still  retain  the  right  of  possession,  and  I 
perty.  If  the  ditMciBor  dies,  and  the  lands  descend  to  his  son,  the  a 
apparent  right  of  possession;  but  I  still  retain  the  actual  richt  bothi 
and  property.    If  I  acquiesce  for  thirty  years,  without  bringing  m^ 


recover  possession  of  the  lands,  the  son  sains  the  actual  right  of  M 
*iqft-i  1  retain  ♦nothini'  but  the  mere  right  of  property.  And  even  f 
-I  property  viiM  fail,  or  at  least  it  will  be  witliout  a  remedy,  nalj 
it  within  the  space  of  sixty  years.  So  also  if  the  father  be  tenant  J 
alienes  the  estate-tail  to  a  stranger  in  fee,  the  alienee  thereby  gainst 
possession,  and  the  son  hath  only  the  mere  right  or  right  of  property, 
it  will  follow,  that  one  man  ma}'  have  the  possession,  another  the  rMl 
sion,  and  a  third  the  right  of  property.  For  if  a  tenant  in  tail  enfeol 
simple,  and  dies,  and  B.  disseises  A. ;  now  B.  will  have  the  posseagiom,! 
of  possession,  and  the  issue  in  tail  the  right  of  property:  A.  may  reoof 
session  against  B.;  and  afterwards  the  issue  in  tail  may  evict  A.,fl 
himself  the  possession,  the  right  of  possession,  and  also  the  right  d 
In  which  union  consists, 

IV.  A  complete  title  to  lands,  tenements,  and  horeditamenta.  Ill 
ancient  maxim  of  the  law,(e)  that  no  title  is  completely  good,  nnlM 
of  possession  be  joined  with  the  right  of  property ;  which  right  is  th 
natcd  a  double  right,  jus  duplicatum,  or  droit  droit.(f)  And  when  to  I 
right  the  actual  possession  is  also  united,  when  there  is,  according  tot 
sion  of  Fleta,(^)  juris  et  seisinee  conjunctio,  then,  and  then  only,  is  thi 
nletnly  legal.* 


CHAPTER  XIV. 
OF  TITLE  BY  DESCENT. 


The  several  gradations  and  stages,  requisite  to  form  a  eompUU  M 
tenements,  and  hereditaments,  having  been  briefly  stated  in  tkt 
chapter,  we  are  next  to  consider  the  several  manners,  in  which  tUi 
title  (and  therein  principally  the  right  of  property)  may  be  reciproesl 
acquired :  whei-eby  the  aominion  of  things  real  is  either  continued  or  I 
from  one  man  to  another.  And  here  we  must  first  of  all  obeerve,  til 
and  loss  are  terms  of  relation,  and  of  a  reciprocal  nature)  by  whiMi 
one  man  gains  an  estate,  by  that  same  method  or  its  correlative  sobSi 
has  lost  it.  As  where  the  heir  acquires  by  descent,  the  ancestor  hisl 
abandoned  his  estate  by  his  death:  where  the  lord  gains  land  hfM 
estate  of  the  tenant  is  tirst  of  all  lost  by  the  natural  cr  legal  estiM 
his  hereditary  blood :  where  a  man  gains  an  interest  by  occapan^f  1 
owner  has  previously  relinquished  his  right  of  possesnon :  where  onsl 

(•>  Mirr. /.  2.  c  27.  (O^^^C-U^li^ 

(/)  Co.  IJtt  'MCu   Bmct  7.  5,  f.  3,  c  6. 

for  Himplifying  the  ronicdica  for  tr}'ing  rights  thereto/'  enacti  (■.  35]  UuAiAf 
nation  of  the  period  which  it  limits  for  making  an  entry,  or  a  diitMi^M 
quare  imprdiu  (whirh  is  the  remedy  for  the  recovery  of  an  advowson,^  er  oIIm 
suit,  the  rifjht  and  titU  of  the  person  who  might  within  the  time  limitml  ^'^ 


remedies  for  the  recovery  of  land,  rent,  or  advowsons,  tkaU  hi  ert'iy'aiaf;  III 
that  which  has  ceased  to  have  any  existence,  no  remedy  can  remain,  b  it 
]>rei«ent  statute  dilfers  from  tlie  earlier  limitation  acts;  for  they  baaed  tibsifl 
without  destroying  the  right. — Kerr. 

*  The  mere  student  may  be  misled  by  the  use  of  the  term  "setnal  nMSoatatf 
tliis  chanter.  The  author  means  only  possession  of  the  ft^eshcw  aUA.) 
have,  either  by  his  own  personal  occupation  or  that  of  1      Icssse  fa  yeHltl 
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'Moription  or  imraomorial  uBa^,  another  man  han  either  parte<l  with  his 

Ky  uii  aiiciciit  iiiiil  now  tor^otton  ^nint,  or  has  forti*ite<l  it  by  the  tiupine- 

»r  n(*>;liM*t  of  hinist*lt'  and  hiri  anoe}«torH  for  u^es:  and  no,  in  ootic  of  for- 

\the  tenant  hy  hJH  own  niir»)K>havioiiror  ne^leet  haH#enouneed  his  interest 

vKtate ;  wh(*rt*ui»on  it  dovolveH  to  that  }K»rHon  who  by  law  may  take  ad- 

^*  of  Hurh  default :  and,  in  alienation  by  common  asHuranees,  *tho     r^oM 

>nrtiiii«rutions  of  lf>f«H  and  aequinition  are  ho  interwoven,  and  ho  con-     ^  ' 

r  iN»iitoni|»latiMi  to;r(*ther,  that  we  never  hear  of  a  conveyance,  without  at 

ecoivin^  the  if  leas  ati  well  of  the  grantor  as  the  ^(rautee. 

nieth(Nl<i  thert*fort>  of  acquiring  on  the  one  hand,  and  of  losinfi^  on  the 

a  title  to  eHtateH  in  thin^  real,  an*  reduced  by  our  law  to  two :  descent, 

the  title  in  vrnted  in  a  man  bv  the  nin^le  operation  of  law  ;  and  purduue, 

the  title  in  vested  in  him  by  Iiis  own  act  or  a^rtH*ment.(a)' 

^-t*nt.  or  lu're<litary  HiuveHHlon,  is  the  title  whereby  a  man  on  the  death  of 

ieef«tor  arquiren  his  estate  by  ri^^ht  of  n*preKi*ntation,  as  his  heir  at  law. 

ir  thiTi'fore  \y^  he  u|><m  whom  the  law  casts  the  estate  immediately  on  the 

(•)  c«.  utt.  \%. 


rrhftM*  in  luw  im  m^vhX  in  c<intnidiHtinrtion  to  deiWH^nt.  and  m  any  othi*r  mo«lf^  ol 
ing  r«*al  |»ni|M«rty,  viz..  by  u  iniiirH  own  u<*t  and  a|{r<N»uient,  by  dovim*.  an<l  by  every 
« of  pft  nr  fznmt ;  and.  aM  th«*  liMid  tak<*n  by  purchase  hai*  ven'  difl'erent  inherita- 
iliti**-  from  that  tak«*n  by  dt'.'Mvnt,  tin*  dif«tinction  i:*  imiKirtant.  St*e/i'*jf,  l*age?t  211, 

f'HtI?TlA\. 

firin-  ipJ  tli*«tin<*tinni«  lM»twiN»n  thono  modoM  of  a<v}iiirin)r  o«tat««  are  th<»j«t»: — I.  That 
rrhaM*  ib»*  i^tati*  iu*quiro<a  »«*if  inhcritahb*  quality,  and  in  rendewnl  de»«rondiblc  to 
«>oi|  i».  .ytn^if  i»f  the  jKTson  to  whom  it  i»  liniito<l  an  a  feud  of  indefinite  antiquity, 
u  an  i-Lii**  a4N|uinHl  hy  purehaite  will  not,  like  a  title  by  deM*ent,  ren«ler  the  owner 
nihi.-  iiir  ib«'  art-*  of  hiK  an<'<>?(tor!«.  (Vu.  1%.  title  xxx.  «.  4.  II.  Chit.  Dcj«c.  4. 
Ih^.  I>«".i"fiit,  A.  U.  \V\i\  Abr.  I>e!*rent,  K. 

a  nil**,  that  wb*Tt>  tlie  heir  tak«>?4  any  tiling  whi<>h  mitht  have  ve>ite<l  in  the  aneeii- 
••  hnir  -hall  !»••  in  hy  «lesr*Mit,  ( 1  Co.  t»S.  a.,  M<M»re,  140.  I!.  Cliit.  I><»ho.  ."il  :)  hut  wheie 
"11  r.ik""*  .in  t^-fate  wliirh  nev»»r  vested  <ir  attaehtil.  or  ini^ht  have  ve?»t<»*l  or  al- 
I.  In  th»'  ani**"*t«»r.  In-  >iliall  tak«'  hy  jturcha^*' :  a**  if  a  son  huy«*  an  estate  and  takes 
'••v.tn-  ••  to  him  aiil  his  lt«Mp( ;  or  if  a  remaindt»r  U>  lin)ite«l  by  a  Ktran;!t>r  to  the 
i«';r»  *•!  A.,  who  hai  no  estate  in  tlie  pn*mi^«'s.  (for  the  r«*mainder  mi^ht  otherwiM* 
•^•n  at:r.»i  Ifd  ti»  tin*  partit'uhir  estate  of  A.  un<lt'r  the  rule  in  Shelley's  (*as«\  1  tVi. 
his  wjjl  h.»  an  t-iut*'  hy  purrliast*.     Id.  4.     The  instanoet«  of  |M*rMms  taking  by 

nijy   \ lts-f«l  uii«h-r   th»»    f«tllowin^   heads: — I.   When*  an   <»s*tate  devolveii  in 

«r  i'.nir..»  «if  d«'-'-«'iit  from  fathi-r  to  son,  or  from  any  oth»'r  anees*tor  ti>  his  heir  at 
L  Wh«»rf  lh«»  am*«"*ti»r  hy  any  jrift  or  o*mvi«yanri»  taki's  an  <wtate  nf  freehold,  and 

aain iiv»'van«'t»  an  «»it:it«»  is  liinitefl.  either  meiliati»ly  or  iinm**<liately.  to  his  heir«< 

T  III  t.iil.  the  fit.ifi*s  hf^iviinin;;  )H)th  unittnl  in  the  ancestor  uuiUt  the  rule  in 
r'»ra-iM  I  «'•  ike.  •.*;{.  1  I*n'sion. 'Jt»."..  W,  Wliere  an  ancient  or  devis4ii  his  ••slate  lo 
r  at  U\%.    thf  h<Mr  thfii  taking  by  his  )irefi>rahle  title,  viz..  by  desi'^nt.)   Saunci.  H, 

■I.  W!jt'n»  an  aiir-^tor  hv  d«N'il.  or  hi^  will,  limits  a  |Mirtieular  «»!*tate  toastrang«*r, 
her  limit*  iivt-r  th«'  remainder  (or.  nu»re  properlv  s}H>.'ikinp.  the  n»ver«ion)  to  hiit 
••ir*.  tir  hv'iv.*^  the  smiif  nndis|io-i«vI  of.  .S,.,*  II.  Oiit.  IVso.  .'V-IO.  See  further  as 
ti  an  hi'ir  tak»»'«  hy  d»"»e«'nt  or  purehase.  ;»"<'. '241.  and  the  note«». 
Ilareravf  lin  liis  •.*Hstnd  note  to  <'o.  Lilt.  IS.  h. i  o>>s«»rves  that,  instead  of  diw- 
xxf,  all  th*»  s«.vfral  tirh-*  to  land  under  the  h«»ads  of  pun^hase  or  de«»*»nt.  it  wouhl 
r>-  ai-<'iir.(t»*  !•!  -av  that  th«*  tith*  to  land  is  tMth«*r  by  purctutjt^^  to  which  the  act  or 
i««nt  ot  the  p.trtv  is  «**io«>ntial.  or  hv  m^rf  n.-t  ,.r'  hi-r,  and  untler  the  latt«T  tf»  ct>n- 
3r*t  di-ii>>-nt.  and  tiifii  «'si-heat.  and  sueh  r»ther  titles  not  IxMiig  hy  deKCi*nt  ad  yet, 
!.M.  hv  d'-*«'«'iit.  a«''T»H'  hy  m«'rf  lU't  of  law. 

••  h'urn  from  l<»rd  ('ok«*  il  ln*«t.  2,  h.)  that  if  an  alien  purrhas4>s  land«t  he  rannot 
h»*m :  th*»  kin;;  i<i  fiititlfd  to  them:  th<»u>!h  in  sneh  vin^t*  the  kin^K  plainly  take^ 
r  hv  piir«'ha»«'  ':i''eordin;!  tt»  Mr.  !Iar>rrav»»'s  «>xphinatii»n  >  nor  hy  flescN*nt.  A^ain. 
.  '.\,  h..i  lord  <'i»k«»  *  »v-.  ■•  \  pur('ha.s«>  is  wh«*n  «me  cf>nieth  to  lands  hy  (Ninveyam*** 
•:  and  di«-ei<«in«.  ah.it**mt*nts.  intnisiohs.  tituppat ions,  and  fueh  like  i*stat<*s  ^aint*<l 
n;r.  nr«*  not  punMia**--  :"  and  it  is  <Npially  elear  th«'V  are  not  a«N|uisition'*  hy  destet^nt. 
n  I  hi-it.  H.  h  I  lonl  <'okf  triv**?*  otht*r  in'«tan«N»s  of  titl«*s  wliieh.  in  strietness.  if  %t«» 
Mr.  Il.iri»rav*'*s  oxplan  ition.  enn  l»e  n^fernnl  neither  to  purcliAm*  n^r  dest^nt.  ha 
ts  and  ti'nint'y  hy  the  e»irtf^y  or  in  dower. 
divi«:on  lU'ifh*  hv  UIa«*kstone  siH*nis  th«*  cloarertt  when  wo  tkTx:  considerinfT  the  law 

.-.  ntii  j'-'.i    — <'llITTY. 
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death  of  tho  ancestor  :*  and  an  estate,  so  descending  to  the  heir,  is  in  lav 
the  inhcritanco. 

The  doctrine  of  descents,  or  law  of  inheritances  in  fee-simple,  is  a  | 
the  highest  importancft }  and  is  indeed  the  principal  object  of  the  lawii 
property  in  England.  All  tho  rules  relating  to  purchases,  whereby  tl 
course  of  descents  is  broken  and  altered,  pcrpetuaUy  refer  to  this  settled 
inheritance,  us  a  datum  or  first  principle  universally  known,  and  npoa 
their  subsequent  limitations  are  to  work.  Thus  a  gift  in  tail,  or  to  a  ■ 
the  heii*s  of  his  body,  is  a  limitation  that  cannot  be  perfectly-  onderstofl 
out  a  previous  knowledge  of  the  law  of  descents  in  fee-simple.  One  ■ 
perceive  that  this  is  an  estate  confined  in  its  descent  to  such  heirs  onl} 
donee  as  have  sprung  or  shall  spring  from  his  body ;  but  who  those  M 
whether  all  his  children  both  male  and  female,  or  the  male  only,  and  ( 
the  males)  whether  tho  eldest,  youngest,  or  other  son  alone,  or  all  d 
together,  shall  be  his  heirs ;  this  is  a  point  that  we  most  result  back 
standing  law  of  descents  in  fee-simple  to  be  informed  of. 
*'^0*>  1  *^^  order  therefore  to  treat  a  matter  of  this  universal  const 
"  "-l  tho  more  clearly,  I  shall  endeavour  to  lay  aside  such  matteis 
only  tend  to  breed  embarrassment  and  confbsion  in  our  inquiries,  and  db 
fine  myself  entirely  to  this  one  object.  I  shall  therefore  decline  considl 
present  who  are,  and  who  ai-e  not,  capable  hf  being  heirs ;  reserving  I 
the  chapter  of  e;<cheats.  I  shall  also  pass  over  the  fVeqnent  division  of  i 
into  those  by  custom,  statute,  and  common  law:  for  descents  hy  partimlan 
as  to  all  the  sons  in  fravelkind,^and  to  the  3'oungest  in  boroptfh  R^yM 
lalready  been  oilen(6)  hinied  at,  and  may  &1M  he  mcideDtaliy  toodul 
again,  but  will  not  make  a  separate  consideration  by  themselves,  in  a  I 
HO  general  as  the  present :  and  descents  by  statute^  or  fees-tail  per  formm 
in  pursuance  of  the  statute  of  Westminster  the  second,  have  also  beenalni 
copiously  handled ;  and  it  has  been  seen  that  the  descent  in  tail  is  ivll 
and  regulated  according  to  the  words  of  the  original  donation,  and  da 
entirely  pursue  the  common-law  doctrine  of  inheritance  ;  which,  and  which  f 
will  now  be  our  business  to  explain. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred,  and  the  • 
degrees  of  consanguinity,  it  will  be  previously  necessary  to  state,  ai  M 
possible,  the  true  notion  of  this  kindred  or  alliance  in  blood.(tf) 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these  tnbjeeli 
'^  vinculum  personarum  ab  eodem  stipite  descendentium :"  the  connection  or  id 
of  persons  descended  from  the  same  stock  or  common  ancestor.  TUi  M 
guinity  is  either  lineal  or  collateral. 

i^:o(lo^^  *Lineal  consanguinity  is  that  which  subsists  between  peM 
'  -J  whom  one  is  descendeil  in  a  direct  line  fVom  the  other,  as  betveti 
Stiles  (the  prop^nsitus  in  the  tabic  of  consanguinity)  and  his  &ther,  pnA 
great-grandfather,  and  so  upwards  in  the  direct  ascending  line;  or  W 
John  Stiles  and  his  son,  grandson,  great-grandson,  and  so  downward!  I 
direct  descending  line.  Plvery  genefution,  in  this  lineal  direct  CO— iff 
constitutes  a  <litferent  degree,  reckoning  either  upwards  or  dowavaidi: 
father  of  John  Stiles  is  related  to  him  in  the  first  degree,  and  so  likfiriiii 
son  ;  his  graiidsire  and  grandson  in  the  second ;  his  great-graiidsiesii| 
grandson  in  the  third.     This  is  the  only  natural  way  of  reckoniDg  the  d| 

(»)  Se<>  Iwik  i.  pp.  74,  75.   Iluok  ii.  pp.  Kt,  K5.  KQlnity  aal  thp  rnifqfDM  iinMif  ^^'^ 

Ci  So<>  iinp>  111!.  kK'.  hewdoo  oT  llii  BBtara^  m«  An  AnfM  OM^ 

('1  For  a  fuller  «>xp1iinutii>D  uf  thi>  il(>ctriDc  of  comniih     gttimiijf.    LmrTnclib  Oim.17i^iMk  vlTiSh 


'  Yet,  though  tho  lands  are  ca^t  on  the  heir  by  the  law  itself,  the  heir  hii  Ml  J 
dominium,  or  full  and  ooiiiplote  ownership,  till  he  has  made  an  actual  eorponlfl^ 
the  lands ;  for  if  he  diw  i>efore  entry  made.  Ait  heir  shall  not  be  entitled  lo  likf  A 
session,  but  the  lieir  of  the  )>erson  who  was  last  actually  seised.  It  is  aot  tbuiAi 
a  mere  right  to  enter,  hut  the  actual  entry,  that  makes  a  mi  eomplels  omK^ 
transmit  the  inheritance  to  his  own  heirs,  tumj\u  ud  muhm  Jwdi  ciynlanf  vhili* 
entry  and  seisin,  and  what  not.  Com.  Dig.  Descent,  C  8, 9,  10;  aadsesfM^^*> 
227,'228.^CHiTTr. 
5M) 
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lino,  and  thoruforo  universally  obtains,  as  well  in  the  ciTil(«)  and 
in  the  common  law.(y) 

nc  of  lineal  conrianguinit^  is  sufficienUv  plain  and  obvious;  bat  it 
t  view  antonlNhing  to  consider  the  number  of  lineal  ancestors  which 
as,  within  no  very  ^rcat  number  of  degrees ;  and  so  many  different 
%  man  naid  to  contain  in  his  veins  as  he  hath  lineal  ancestors.  Of 
\i  two  in  the  first  iMccnding  degree,  his  own  parents;  he  hath  four 
1,  the  parents  of  hlH  father  and  the  jparents  of  his  mother;  he  hath 
third,  the  |uin'ntH  of  his  two  grandfathers  and  two  grandmothers; 
<anie  rule  of  pro^n'Hsion,  he  hath  an  hundred  and  twenty-eight  in 
;  a  thousand  and  twenty-four  in  the  tenth :  and  at  the  twentieth 
te  diHtunce  of  twenty  generations,  every  man  hath  above  a  million 
,  ai4  conuuon  arithmetic  will  demonstrate.(Q    This  lineal  consan- 

may  obHor\'e,  falls  strictly  within  the  aefinition  of  vihculum 
ah  twinn  Mipite  dcsceiuientium ;  since  lineal  relations  are  rm^oi 
Mid  one  from  the  other,  and  both  of  course  flx>m  the  same  ^  ^^ 
cHtor. 

kindred  anHwers  to  the  same  description:  collateral  relations 
h  the  lineal  in  thirt,  that  they  descend  fVom  the  same  stock  or 
t  difToring  in  thiH,  that  they  do  not  descend  one  fVom  the  other, 
nfiiiien  are  Kuch  then  as  lineally  sprint  iVx>m  one  and  the  same 
lO  irt  the  (iirjfs,  or  r(K)t,  the  stipes,  trunk,  or  common  stock,  firom 
?  notations  are  hranchtHl  out.    As  if  John  Stiles  hath  two* sons,  who 

numoniuH  insuo;  both  these  issues  are  lineally  descended    i-mac 
ttilort  HM  tlieir  coninion  ancestor;  and  they  are  collateral     I* 
tkch  other,  bocauHo  thev  are  all  descended  from  this  common  ancea- 
lave  a  ])ortion  of  his  blood  in  their  veins,  which  denominates  them 

r. 

l»o  caroful  to  n.»moml)er,  that  the  very  being  of  collateral  consan- 
istH  in  tliirt  doHoent  fn>m  one  and  the  same  common  ancostor.  Thus 
Ih  l)n>tlii>r  uro  related;  why?  because  both  are  derived  from  one 
}is  and  his  tirst  eounin  are  related;  why?  because  both  descend 
:ne  i^nindtatlier ;  and  his  second  cousins  claim  to  consanguinity 
th(*y  are  \*<}{\\  (lerived  fn>m  one  an<l  the  same  groat-grandfkther. 
many  aiKvstors  an  a  man  han,  so  many  common  st4>cks  he  has, 
:Hillateral  kinsmen  may  be  derived.  And  as  we  are  taught  by  holy 
len*  is  one  couple  of  ancestors  In^longing  to  us  all,  from  whom  the 
f  mankind  is  des<>ended,  the  obvious  and  undeniable  consequence  is, 
an*  in  ^oTn^•  <iei;ree  relate<I  to  each  other.  For  indeed,  if  we  only 
rniiple  of  our  ancestors  lo  have  left,  one  with  another,  two  children ; 
thfjhe  children  on  an  average  to  have  left  two  more,  (and,  without 

ma 

15 
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i»(n-i«iiu' {'-wt-r  of  |<t  tcr*-**'*^  numlaTH,  \j  ,.,.^ ........^ .«.«•...  U10?S 

nVijI  fr»  Ml  til*"  fi'tlKWim;  t-*M«»  ••f  •  g*"**-  \%  ".*".'"*!!"."r...Jr!rT.l!!l  JIQ144 

«.  In  %ibiih  ih--  ftr«t  t»-rin  M  'i.  awl  Um  |9  .!""  .'..l'."!"!"*.!!!!"^!'.?.."!!  M4SM 

;  .*.  ^.  M--k  m..rr  ini.-llitftl.ly.  it  tarvK  jO  !!^.*.\*.l"ZZ!r"*l"!.*l*Z"l04l»«i 
I  <  f  n«  hi*   (••>  miv-^Utr*   III   tK«>  flr«t 

f  lif  wh'-m  !•  ili»u»»l«tl  Mt  rT'^r  n>m<>T«^,  ^  •hofi*r  aiKlioil  oC  Sadlait  IW  wnmhfttt  ukmAmv  tf 

motr^V't*  lion  ai*.  t*i..  iiniiiMuie  atic««-  •n.^  ^^*^  iHirrr  b  by  «|«ariaf  ihf  nat»r  «C  af  ■■»iin  t» 

h  ilf  that  oaoilvr  *4  Afgnca.    Tlivt,  16  ',tha  nwnlwr  uf  ••• 

cmt<»ra  at  fiHir  tligraiat  k  tW  aqa^r*  nf  4,— tli»  ii«Ml«r  of 

.\Hmh'r  of  Anr»Mi0%.  aacff«li>n  at  I«a;  JtA  la  tba  a^ova  «€  lA;  li&&3^  oftfil:  aad 

-  th*  namlvr  id  aacvaltm  al  ll«tj  drcirra  wii«M  ha  iIm 

4  »iiaarponM«&7^or  ■pvarAaofaaiailiiQaimhiw. 

N  Thia  mlmbillna  la  riRlrt  to  MWihrn,  Italia  ivniiid  ««  a 

1<)  aJaaa«|»pualikJO.aalamdralft«)«i  tlipr««alla,uwafwMrll 

^'2  la  to  iriT<»  a  aMB  a  fTPalrr  Bsmhrr  (if  aiirr«t'in  all  Uni^  at 

~ A4  ow  tloMi  than  tWwIwIa  popahitkHi  nf  th«>r«rtk:  tmatlkft 

IJH  wimld  ha,  thai  mek  ««i   mam  livl^t  iMti-nit  of  hal^ 

iM  dMOPwM  fruaa  Nuah  and  hia  w»  ahmr,  alfhl  dite  to 

M3  hava  had  at  thitf  ttaw  M  ateoal  lM4rl«lla  Mmhrr  of  ivU. 

~.. — ~  KfM  ttVM.    lBlar»aiTli««a  •mamf  wh<|wa  an 

'MH  Ihia  lBm*4il4a  hKrwmm  9t  nUthm.    thla  la 

409C  vardi  hj  BkrhHoaa,  m  to  wJktaral  r^UUwm. 
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siu'li  a  supyKJsilioii,  flic  human  ppeoiea  must  be  daily  <liminishiiiir  :•  ^v  ^luli 
find  tliat  all  of  us  havo  nuw  sul>sistiii^  near  two  huixlred  mid  seventy  miii;in» 
of  kindivd  in  the  tifteonih  do«^ivo,  at  the  8*anie  distance  from  the  M.*viTal  •"►m- 
mon  ancestors  as  ourselves  are;  besides  those  that  are  one  or  two  drMrnis 
nearer  to  or  farther  from  the  common  stock,  wlio  may  amount  lo  a?*  masr 
more. (A)  And  if  this  calculation  should  appear  incompatible  with  the  nura^ief 
of  inliahitants  on  the  earth,  it  is  because,  by  intcnnarria^es  amon^  the  ^t-Trn! 
descendants  from  the  same  ancestor,  a  hundred  or  a  thoiisaDd  mwles  of  iv.n«». 
guinity  may  be  consolidated  in  one  person,  or  he  may  be  related  to  as  a  Ln- 
drod  or  a  tliousand  dillerent  ways. 
*'>i)n         *The  metho<l  of  computin«r  these  de^^eB  in  the  canon  law,  I.  wLiA 

"  ^J  our  law  has  adopted,(//u  if*  us  follows:  we  be^in  at  the  common  acc««ir, 
and  reckon  downwards:  an<l  in  whatsoever  dei^ree  the  two  persons,  oribc 
most  remote  of  them,  is  distant  from  the  common  ancestor,  that  is  thedeigte 
in  which  tliey  are  related  to  each  other.  Thus,  Tit  ins  and  his  brother  ut 
*.>n-i     ^"t'bited  in  the  first   *de«^ree;  for  from  the  father  to  each  of  tht'm  ii 

"  'J  counted  only  one;  7'(7/<m  and  his  nejihew  ai-e  related  in  the  s«^»iKld6 
gree;  for  the  nephew  is  two  degrees  n»moved  from  the  common  ancestor:  Tit, 
his  own  grandfather,  the  father  of  Titiu.^.  Or,  (to  give  a  more  illn>trioiii  ii- 
stance  from  our  English  annals,)  king  Henry  the  Seventh,  who  slew  Kichird 
the  Third  in  the  baitle  of  Bosworth,  was  ivlated  to  that  prince  id  the  fiftk 
degree.     Let  the  jfrojfositus  therefore  in  the  table  of  eonsauguinit}' repnMit 

(AjTIiiH  wPI   iiw«'ll  ni«in>  cunoitli-ralily  thiin  the  ftirnuT  (UhiUntl  It^jfrtes.  Xmmbtr «/  Knm^^ 

nilciiltitiiin;  fur  >i<  r»,  th'iiiirli  thf  flr«t  1<>riii  h  l>iit  1,  tho  1-  -  ll>0"4 

«l>'iiiiniiimtiir  in  4:  tli:it  ii«,  tlnTtMH  "nr  khl^mllll  (h  bntttuT)  l>t  ~. 1C772Ii 

ill  thi-  fii>t  ■{•■^nt'. M'hii  niiiki-K.  t(>i;i>tli«-r\iith  the pntpiMlu*,  14 fC1'»M4 

tliM  twii  ili'KCiiiilniit>  fr«»in  tlii>  fin<t  iiiu]ilciir  nnntitnni;  ainl  15 9^43S4M 

ill  f^rry  otIiiT  (i(gn-<*  the  iiiiniU>r  nf  kiuilritl  niURt  U'  th<»  l<i  ~~  1(7^741*34 

ijunlrujtlf  of  t!i«'x»'  in  tin*  di-frn-*,'  wliirli  ininic<lj:it*'ly  \\r**-  IT  ~ 4J5»49T!?4 

ct'ilt'S  it.     For.  Hiiirt"  i>.i«  h  conjili-  of  luirnifoni  hsw  tWo  il««.  is  171T^*4P1^ 

t<ri-iiiliiiiti«.  ^>io  iiirn':iiH'  in  n  duiilicaU'  nf/oi.  It  will  fullow  19 tiSTl^CTfTX 

tluit  tin.'  r»f.*i»j  in  wliirh  all  thi' ili'A'vnilHiitM  inrn>n]f»*  iIowd-  2ft  •m^~»\^^'M        _ 

wanlH    iiiiHt    Ik>  (liiuMe  to  tliHt  in  wiii«*li    tin*  iinciwtiirM  ThirtcalmlMtiun  nuiralf0 1«  Ii4iii0il  bvaBai»r«|niM 

iiii'rntfM-  ii|iWiir«U:   hut  w<>  Iisito  thi-n  tli:it  tlii«  iiiHvsti»rs  pnii*<-<«is — vli..  bj- iiqiiMnDK  thvmapl**,  or  kilf  ihr  i 

iiii-n':i>«i>  upwanlt  in  ii  flnplinitc  rutin;  tlii'roforf  tin'  ((•v  of  Hiir*-«titns  nt  aiiT  irlrtii  df)ff\»;  wklrh  wfl  ~ 

KivmlaiitH  in  ut  iiun-:iM>  tlnwuwanU  iu  a  tkmblc  dupllcatv;  vith  tli«*  nninber  of  kiudivd  wr  Imw  tai  lh»  mim 

that  iis  iu  a  (iii-.tdruph*  ratio*  ei|u:(l  ilintkune  vith  i^raiflTvii  ftvBi  the ct^t 
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niiitm  thaw  at  unMiaal  dlttHprvs.  Tho^  ta  ihr  MD  ■■ 
iicfcnfr  the  namli^r  fif  nnc«f«|nri  fe*  1034:  to  Ml«* 
ci^npl^d,  nmnant  to  AI'J:  ib^  nwabw  of  ktB<i*J  ii  ^*^ 
mlliitfnil  Ui>i;nw  amuantii  ihrrvtav  to  dS14k  m  ifet^v 
nf  ol'J.  And  if  wp  will  b«  m  the  tnNiMr  t>  ivnAM# 
litiit**  ftf  the  w^-othI  fmillM  withia  oar  «w«  toMM»* 
oImtth  hiiw  fitf  iltey  mgmx  with  Ckii  iiiWi  lfc«> 
whcth-r  I  in  an  avrnifre  emj  bmo  Ihm  m*  ew  InAr' 
fifitiT.  fi>ar  firat  cvmNina.  ■izu«a 
we  Kh'ili  flml  that  the  prMeat 
bt'ing  ovorrhiirp^- 

|l,  /ArrvMr.  4.  14,  S  md  0. 

i«U'o.  Utt.  23. 


'The  li'nrnod  jud^oV  rensonin^  is  just  nnd  corr«H?t :  and  that  the  OdUatenl 


are  quiulni^ili'd  in  ouch  >!enerati(m  may  ho.  thiiH  demonstrated.  As  we  ftK  mmm^ 
u])on  an  avt>rap>,  to  have  one  lnothor  or  Mstor,  tho  two  children  by  the  &tbcr*t  Mh* 
or  sisttT  will  make  two  cousins,  and  the  mother's  brother  or  sbter  will  prodoflliw 
inoro. — in  all,  i'our.  Fur  tin*  same  rcaHon,  my  father  and  mother  miwt  eadi  hsviW 
I'liiir  (■()ii>iii<.  and  tlicir  rliildrrn  are  my  seroiid  cousins:  »o  I  have  eight  eecond  cMfli 
l»y  my  fating,  and  «'i;:lit  Ity  my  mother. — to^r-ther,  sixtc-en.  And  thii.<i,  af^un.  1  ii^ 
liavf  thirtv-two  tliinl  cniwin*;  r»n  mv  father's  side,  and  thirtv-two  on  mv  motb^rX— •^ 
t»ixty-tour.  lIi'iHM'  it  I'ollow:^  that  each  jtrcceding  number  in  the  aeriea  mmt  M  tf^ 
j)lied  hy  twi««'  two,  or  lour. 

This  imm<'n<«r  inciea>e  of  (lie  numbers  dpi»ends  upon  the  puppoaition  thalB^*" 
marries  a  ri'lati<in;  hnt  to  avoid  such  a  c*onnt*ction  it  will  very  i»oon  be  ■««■■?■ 
leav«^  the  kini:dnm.  Ifnw  th«'>e  two  tnhles  of  consanguinity  may  be  reduced  kf*^ 
intermarriap'  oi'  ri'lati«»M<  will  ai>]M'ar  from  the  following  simple  case.  If  two  nwa*" 
two  wom«'n  w<to  ])iit  npon  an  nnin}ia1>it«'d  island,  and  herame  two  married  c^^^fH^ 
tln\v  had  only  two  fhildn'ii  i'livh,  a  male  and  female,  who  respectively  intwinanitd*" 
in  like  maiiniT  prodncod  two  chiMn^n.  who  are  thus  continued  ad  imjSmhim,il  »^ 
that  there  wouM  n«vor  ho  more  than  four  persons  in  each  generation;  and  if  4*1^ 
ronts  lived  to  so(>  their  ^reat-iirandohildivn.  the  wliole  nu miter  would  nerer  be 
sixteon :  and  thus  t lie  families  might  bo  perpetuated  without  any  inoeati 

^IIRISTIAX. 
bo4 
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tiehard  the  Third,  and  the  chuM  marked  (e)  kiof  Henry  the  Floventh. 
heir  common  8totf*k  or  ancestor  was  kins  Edward  the  Third,  the  al^wiu  in 
ne  table:  from  him  to  Edmond  duke  ot  York,  the  proamUf  is  one  degree; 
bard  earl  of  Cambrid^,  the  avua,  two ;  to  Richard  dake  of  York,  the 
three;  to  king  Kichard  the  Third,  Uie  praposituSf  four;  and  fh>m  king 
d  the  Third  to  John  of  Gant  (a)  is  one  degree ;  to  John  earl  of  Somerseti 
>;  to  John  dake  of  Homcrset,  (t)  three;  to  Margaret  countess  of  Aich- 
(i)  four;  to  king  Henry  the  Seventh,  (e)  five.  Which  last-mentioned 
being  the  farthest  removed  flrom  the  common  stock,  gives  the  denomina- 
the  dogrce  of  kindred  in  the  canon  and  municipal  law.  Though,  accord- 
the  computation  of  the  civilians,  (who  count  upwards,  fVom  either  of  the 
I  rehited,  to  the  common  stock,  and  then  downwards  again  to  the  other, 
ing  a  degree  for  each  person  both  ascending  and  descending,)  these  two 
I  were  rcUtcd  in  the  ninth  degree,  for  fVom  Richard  the  Third  to 
d  duke  of  York  is  one  degree;  to  Richard  earl  of  Cambridge,  two;  to 
id  duke  of  York,  three ;  to  king  Edward  the  Third,  the  common  ancestor, 
o  John  of  Gant,  five;  to  John  earl  of  Somerset,  six;  to  John  duke  of 
let,  seven ;  to  Margaret  countess  of  Richmond,  eight ;  to  king  Henry  the 
h,  nine.(fi)* 

)  nature  and  degrees  of  kindred  being  thus  in  some  measure  ex-  r^oAc 
I,  I  shall  next  proceed  to  lay  down  a  series  of  rules  or  canons  of  ^  ^^ 
■Dce,  accordin||^  to  which,  estates  are  transmitted  Arom  the  ancestor  to 
r ;  together  with  an  explanatory  comment,  remarking  their  original  and 
»,  the  reanons  upon  which  tliey  are  founded,  and  in  some  cases  their 
lent  with  the  lawM  of  other  nations. 

be  first  rule  is,  that  inheritances  shall  lineally  descend  to  the  isBiie  of  the 
who  last  died  uctuallv  seised  in  infinitum;  but  shall  never  lineally  ascend, 
xplain  the  more  clearly  both  this  and  the  subsequent  rules,  it  must  first 
*rved,  that  by  law  no  inheritance  can  vest  nor  can  any  person  be  the  actual 
te  heir  of  another,  till  the  ancestor  is  previously  dead.  Nemo  €tt  k^erea 
.*  Before  that  time  the  i>er8on  who  is  next  in  the  line  of  succession  Is 
an  heir  apparent^  or  heir  presumptive.    Heirs  apparent  are  such  whose 


b»  tftl4»  of  roMMiinilnltj  aaiwxrd.  w  bitten  nil      th^  eaooniata  larlMlv*^— lb* 

I  tt  CDllat«TU  kindiwd  to  th#  ^rnpnnf ii«  lira  eoai-     Um  Boawffal  haomn,  tW  ktltr  bj  Sw 

r  M  Um  ivBth  of  tb*  ciTilkm  ud  tb*  wrvatb  uT 


difiercnoe  of  th«  computation  by  the  ciril  snd  csnon  laws  may  be  exprossed 
thuii :  the  civilians  take  the  num  of  the  degrees  in  both  lines  to  the  common 
f ;  the  canoniBttf  take  only  the  number  of  degrees  in  the  longest  line.  Henee, 
le  canon  law  prohibits  all  marriages  between  persons  related  to  esch  other  within 
Ath  dfffree.  this  would  restrain  all  marriages  within  the  fourteenth  degree  of  the 
r.  In  the  1st  book,  42A,  n.,  it  is  observe<l  that  idl  marriages  sre  prohilntcd  be> 
ersons  who  are  related  to  each  other  within  the  third  degree,  according  to  the 
ition  of  the  ciril  law.  This  affords  a  solution  to  the  Tulgsr  iwradox.  that  first 
may  marry  and  second  cousins  cannot.  For  first  cousins  siicl  all  cousins  may 
y  the  civil  law :  and  neither  first  nor  second  cousins  can  many  by  the  canon  law. 
khe  prohibitions  of  the  canon  law  might  have  been  dispcnued  with.  It  is  said 
>  canon-law  computation  has  been  adopted  by  the  law  oi  England ;  yet  I  do  not 
single  inMtance  in  which  we  liave  occasion  to  refer  to  it.  But  the  ciril-law  com- 
I  is  of  jnreat  imftortance  in  ascertaining  who  are  entitled  to  the  administration, 
he  distributive  shares,  of  intestate  personal  property.    See  poit^  504, 515.— Caais* 

deviM^,  how«*vcr.  if  lands  be  left  to  the  heir  of  M.,  it  may  be  good  as  ttamatm 
and  he  may  take  in  the  lifetime  of  M.  Ooodright  d.  Brooking  m.  White,  2  Bla. 
rbere  is  also  an  exception  to  this  rule  in  the  case  of  the  duchy  of  GbmwalU  which 
the  king's  first-bom  son  bv  hereditary  right  in  the  lifetime  of  his  father.  3  Bac. 
h  K  Rep.  1.  Held.  Tit.  Hon.  ii.  5.  The  title  of  duke  of  Gbmwall  and  the 
noe  of  the  duchy  were  first  created  and  vested  in  Edward  the  Black  Pnnce,  (who 
first  duke  in  England  after  the  duke  of  Normsndv.)  by  a  grant  in  the  eleveoith 
the  r»*ign  of  Edward  III.,  (a.d.  1337.)  This  grant  has  been  held  to  be  an  sot  of 
lUture,  or  a  charter  confirmed  by  parliament,  and  is  eonsequentlr  good,  though 
the  established  cotime  of  desoent^  which  the  king's  grant  coul^  not  do.  The 
8  Rep.  1.    It  follows  that  the  king's  eldest  son,  being  hehn^iMrent,  is 
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right  of  inhcritunco  is  indefeasilile,  provided  they  outlive  the  anoostor;  a*  iLi 
oldest  son  or  his  issue,  who  niunt  bv  the  coui*80  of  the  eoninion  law  U*  Uiru- 
the  lather  wlienever  he  lui])])en«  to  die.  Heira  prci<vmptive  are  such  wlio.  it  tU 
uneestor  shouhl  die  immediately,  would  in  the  pivsent  cirvumAtaticvf  oi'  thiDs> 
l»c  his  heii"8;  but  whose  right  of  iiiheritunee  may  be  defeate«l  by  the  ^.ipMii*- 
geney  of  some  nearer  heir  being  born ;  as  a  bnjther,  or  nephew.  whoHf  j-^- 
Kuntptive  succession  may  be  destrovcKi  by  the  birth  of  a  child;  or  a  «iauu'hur. 
whose  present  hopes  may  be  herealler  cut  ott*  by  the  birth  of  a  Bon.  Nay.  eTw 
if  the  estate  hath  descended,  by  tlio  death  of  the  owner,  to  f»uch  bnnhvr.'T 
ne])hew,  or  daughter,  in  the  former  cases,  the  estate  Bhall  be  devested  and  takri 
away  by  the  birth  of  a  posthumous  child;  and,  in  the  latter,  it  shall  also  hr 
totally  devested  by  the  birth  of  a  posthumous  muAof 

**H)<)1  *^^'c  must  also  remember,  that  no  person  can  be  pro]n'rly  *w.h 
"  ^  an  ancestor,  as  that  an  inheritance  of  lands  or  tenements  can  it 
derived  from  liim,  unless  lie  hath  had  actual  semn  of  such  lands,  either  bv  k^ 
own  entry,  or  by  the  possession  of  his  own  or  his  ancestor's  lessee  for  \t'Ar\*^ 
by  receiving  rent  fn)m  a  lessee  of  a  freehold  :(/>/  or  unless  he  bath  had  whAi  b 
equivalent  to  corporal  seisin  in  hereditaments  that  are  incorporeal ;  such  antb^ 
receipt  of  rent,  a  j)resentation  to  the  cliurch  in  case  of  an  advowsfin.iy  aiHltlir 
like.  Hut  he  shall  not  be  accounted  an  ancestor,  who  hatb  bad  only  a  (err 
right  or  title  to  enter  or  be  otherwise  seised.  And  therefore  all  the  cum-*  wLi-L 
will  be  mentioned  in  the  pi*escut  chapter  are  upon  the  siip|x>sition  that  ibc 
c/rcf rt^W  (whose  inheritance  is  now  claimed)  myw  the  last  perM>n  actUiiHp  th^i 
thereof.  For  the  law  requires  this  notoriety  of  pffA^cssion,  as  evidenc-e  that  tlr 
ancestor  had  that  property  in  himself,  which  is  now  to  be  ti'ansniitti*d  x**  h^ 
heir.*     Which  notoriety  had  succeeded  in  the  place  of  tbe  ancient  tei>lil  it- 

(•)  Bru.  tit.  Drtcrnt.  68.  {9)  To.  I<itt.  15.  (fl    IIM.  II. 

ahvuys  by  inheritance  dukt?  of  Cornwall,  without  a  now  creation.  Id.  ib.  {.Hx  thedeaU 
of  tlie  oldest  son,  the  second  or  oldost  sun*ivin;r  son  takes  the  inheritance. — a  j^Vur 
descent,  founded  on  the  lejil-^lativc  >;rant.  I  Ve».  204.  Collins's  Rir.  148.  ]  BU.i'x 
224,  n.  10,  by  Mr.  Christian.  But  it  seoms  that  as  the  duke  of  Cornwall  must  \^  n^*  reh 
the  eldest  son,  but  the  lieir-apparent,  tho  second  sun'ivin^  son  would  not  sutix-^I  w^tfe* 
dukedom  if  his  oldrst  brr>tlK*r  left  i^suo,  who  would  bo  hoirHip]>arent :  bui  it  wiuki  = 
that  cose  revert  to  the  crown.  Id.  n.  lo.  It  ap]>ears  tliat  the  aisabilities  of  niinoriiTiP 
not  hold  against  a  dukt*  of  Cornwall  with  re*<{i<H*t  to  the  duchy  right"*  «ndix«»«««ni«. 
h\,  Chitty,  .Ir.  Prorojr.  404  and  \\li\,  and  n.  (h)  Hif».  Al»r.  Prerop.  p.  13-.  T)!**  trws^ 
rule  i8,  that  till  a  prince  is  horn  the  kin*;  is  r^eisinl  of  all  the  iKMsestsion'f,  (Com.  Di^  8n 
9;)  but  when  born,  the  ])rinee  is  immediately  seised  in  fee:  and  leases.  Ac.  loadi'lffik 
king  may  be  detormim^d  by  the  prince,  and  he  may  have  a  trir^  facUijt  for  that  pofve. 
See  Chitty,  Jr.'s  Preroj;.  of  the  Cnnvn,  p.  4J»4.    H.  Chit.  Dose.  15.  n. — Cbittt. 

^  Hut,  besides  the  ca^e  of  a  posthumous  child,  if  lamh*  are  giv«*n  to  ■  fu-m  who  Aa. 
leaving  a  sister  his  heir,  if  the  parents  have  at  any  distance  of  time  aftenranl* anctk? 
Fon.  this  son  sluiU  dove^^t  the  dt'se(*nt  u]>on  the  sister  and  take  the  estate  a#  h^iriahi 
brother.  Co.  Litt.  11.  Doet.  and  Stud..  I  Dial.  c.  7.  So  Uie  namo  estate  ln■Tl»ft^ 
quently  devestcHl  by  th<'  subs«'<{uent  birth  of  a  nearer  presumptive  heir.  An  if  an  tfMt 
is  given  to  an  only  child,  who  dies,  it  may  descend  to  an  aunt,  who  raay  be  ttrippf^if 
it  by  an  after-l>orn  uncle,  on  whom  a  subsequent  sister  of  the  deceased  mar  ent#r.al 
who  will  again  be  dej>rivod  of  the  estate  by  the  birth  of  a  brother.  But  evefv  oneksi 
right  to  retain  the  rents  and  ]»rntits  which  ae<'rue<l  whilst  he  was  thuH  legally  ~~* 

of  the  inheritiince.    Harg.  Co.  Litt.  11.    .'^  Wils.  o2t5. — C^hristian. 

This  is  in  the  ca^ie  of  a  descent,  (see  II.  Chit.  I>eso.  294;)  but  where  a  pofthi 
child  takes  by  pnreha<ie,  he  is  entitled  not  only  to  the  estate  itself,  but  to  the 
mediate  profits  of  the  estate  also.    Id.  21>0,  297,  2y8. — Cdittv. 

^  It  s(>ems  doubtful  whether  receiving  rent  resorx'od  on  a  freehold  lease  UcqainLiK 
to  corporal  H^isin  of  tln^  lands.  IjKm  eomnaring  the  )>assagc  in  lord  Coke  cited  vM 
authority  with  Co.  Litt.  ^2,  a.  and  \\  Hep.  42.  a.,  it  would  seem  that  bis  opiaiooWB 
the  negative.  The  sanii^  ]»r>int  was  ruled  in  cases  rit<Kl  from  Hale's  MSS.  and  ]lr.i 
(ilyn's  MS.  Rep.  by  Mr.  Hargrave,  <V).  Litt.  l.'>.  a.,  n.  K3:  and  in  Doe  «ii.  Keen,  •T.l'# 
31M\  lord  Kenyuu  certainly  understands  him  so  to  have  thought,  and  adopts  it  Sit lil* 
that,  to  give  such  seisin,  rent  must  have  been  ro<'eived  after  the  erpiratwm  of  tbefrsiAiM 
lease.  In  Doe  ix  Wichelo.  8  T.  H.  2 lit.  I  understand  him  to  lay  down  the  hmi  nht 
tliou;rh  there  is  pome  little  amtiiiruity  of  expression. — Ooleridok. 

'The  nature  of  the  seisin  whieli  a  person  acquires,  and  which 
666 
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luTrKy,  whilo  \\»iuU  won'  prvciirioiiH,  tin*  vn^Aal  on  tlio  il«»Hcont  of 
•niKM'ly  admit IimI  in  tin*  lonl'H  <'oiirt«  <t\t^  Im  Htill  the  practice  in  Scot- 
i«'n*  rt'criwd  his  »*«'isiii,  in  the  nature  ot*  a  ri'newal  of  hi«*  aiioestor'M 
•  pn-st-nco  ofthr  fro«ial  p<»erM;  till  at  lent;tli,  when  the  ri^jht  of  sue- 
ini«*  in<li'frasihlo.  an  rntrv  on  anv  i>art  of  tlie  lundt*  within  the 
i<-h  if  (liNputi'fl  wa.H  atU-rwanlH  to  Ik»  tried  hy  tlione  peen*.j  or  other 
)•«->l•^^ion.  was  admitted  aM  equivalent  t<»  the  formal  ^runt  of  nelHin, 
le  t4-nant  <*apal>le  of  intUHmittin^  liiK  estate  hy  deneeiit.  Tho  Heihiii 
any  perhon.  thus  underst<MMl,  makes  him  the  root  or  Btock,  from 

to  whom  tilt*  Hfxt  rhiirnnnt  nni!*t  maki^  liini<««*lf  hfMr,  f1e]»<'ndH  materially 
>n  wht'thtT  t)it>  e-tatt'  wan  ohtuiiitHi  hy  purrhiii«e  or  hy  di-Hivnt. 

|M*r«<>n  iu*4{uir«'i4  h«*rfditam**ntf(  hy  purchase,  and  vuch  here<litnni«fnt.<  nm* 
[  iitituri*.  he  ^fUfraliy  at  tht>  r«iiii*  time  u1m>  m'i|uire!»  or  r«*<*«*ive(«  Iht*  cur- 
ir  |H>s.<i«'s.«ion.  Wiitk.  Ihiic.  '.\.  Where  the  <leed  ol'  purcbahe  or  inNtrunii*ut 
It  }i«'rrditaiiit>ntr«  art*  ronvfYtnl  to  the  an<*t*fftor  i*<  foun<K*<l  uikiu  f'euilal  priii- 
lwav4  attt'udfd  with  a<-tual  liwrv  of  neivin,  whit'h  i*  exactlv  nimtLir  to  tht* 
'  th«'  r«>ndal  luw,  and  without  which  Hurh  in?<tnim«>nt  w;pi  in  no  initanct* 
lran!*ffr  an  i'-<tatt»  of  fn-fhoM.  Co.  Litt.  4K.  a.  imjr^,  i».  :U4.  WImtc  thf 
•rivf!.  ii}«  t*.<*M*nct*  fn»ni  the  htatute  of  um**.  (27  lien.  \  Iff.  e.  |0,  j  i\u»  rrjffnt 
htnl  with  th<>  a<'tual  |M»A.<«eHiiion  of  the  lan«li«  h\'  the  o|»**nition  of  the  art. 
•f  a  devi>«e  ))V  will  <»f  landn  to  a  nuin  in  fee,  who  die»  after  the  ileviMir.  the 
ittTf^t  in  law  in  in  the  devisee  lH.*fore  entr)* ;  aii<l.  nn  liitf  ileath,  hi^  heir  may 

hy  ilt-M-ent.  Co.  Litt.  111.  a.  1  Show.  71.  As  to  incor|ioreal  hertnlitjft- 
■•  tn  revtT^ions  and  reniaiiKiers,  of  which,  when  ex|MM-tant  «in  an  4wtate  t»f 
n»  can  Ik»  no  «"<ir|K^r;d  Hci-*in.  the  pn>iM<rty,  whetht»r  ve«»te€|  in  |M»j.MWfiion. 
crest,  or  merely  c^mtinp'nt,  is  fixetl  or  settle*!  in  the  pu^chA^er  at  the  time 
ai*«'.  so  as  to  render  them  tnmsmis^ihle  to  his  ht^irs.  Watk.  IK*<m\  '.i.  In. 
vt'Vt-r.  the  hcrtHiitanicnt-  he  <if  a  c<>r)Mireal  or  in(*«>r|ion'al  uaturt*.  or  in  |iOfl- 
M'ctaiH'y.  the  purchaser,  on  the  purchase  )»«*in^  c<implet«*tl  and  the  pnipi*rty 
1^  tran^tcrrctl,  U'comes  immediately  the  r<K)t  or  stm'k  «>f  <hi>cent.  an«l  the 
."»  )mm  (•iiK*  dfHft'ndjlile  tti  hi-  li«»irs.  Watk.  I>.  4.  In  the  instanc**  therefore 
'.  the  <|Ui>>ti<>ii  is  w)iet)i4*r  ^uch  projMTty  wa^*  lepilly  Vf-tetl  or  tix«*<l  in  the 

ii-  that.  }i;id  lie  livt-d,  lie  mJiiht  have  h:ii|  the  actual  (M»MS4<>-ii)n  t»r  enjoy- 
ri'I  lif  ni.ny  Iti  iniiiiy  instaTicc«  transmit  it  to  hi<«  heirs,  thon^h  ht*  never  hml 
ill  lit  It  liiiii^'clt'.  and  «*vcn  where  he  never  ha<l  any  kind  of  seisin  whatever: 
!••  that  whtTe  the  li«Mr  takes  any  thin>r  whi<-h  wujht   have  ve^te<|   in   tho 

lit'ir  -hall  he  ill  hy  descent.  1  <.'o.  '.w,  ji.  MiM>re.  14*».  niii-*.  in  thf  ca-M* 
•hJ.  ,,r  fiMViTV  -utfcnnl,  though  the  party  tlie  U-fiiro  executii»n.  yet  th** 
•'iw.ird'*  ohall  have  ifhition  to  tlie  act  <»t'  the  an<**>*tor.  and  tht*  heir  he  in  hv 

:i.y^.  I.e.  1  r... '.1.;.  h..  1»m;.  h.  To.  Litt.ofd.  h.  7r«i.;;s.  a.  Hurr.-JTM*..  The 

th*'  writ  I'oiHi^f*  in  tin'  delivcrv  of  s<M>«in  hy  the  •^lierifT  to  (lie  ileiiian«lant : 
•  •Illy  it'iurii»*d.  an«l  n«*ver  in  t'.i.-t  exerut<*<l.  ^  'V.  R.  179.  l^O.  And  in  the 
ri  e\ch:in;:e.  if  l»«»th  ^lartie-*  to  the  t^xchiinize  die  l»eftire  either  enter*,  tin- 
.i!t«»;:fihfr  viiid:  hut  if  either  of  the  jtarties  enten<.  and  tht»  other  dien 
lii>  lit- .r  luav  filter.  aii<l  will  h«*  in  hv  des<-ent.  1  I'o.  U8,  a. 
.1  !'•  r-«'ii  tak»  -i  an  c-tate  hy  '//-.f-'-'ir.  he  therehy  Aci{uires  only  a  wi-in  in  law 
d«-i  •■iidiiii:.  unh-^-i  th«' estate  witc.  »hi  tlit*  th'iith  of  the  an«V!*tor.  h«*M  hy 
jd«  r  .1  l.-.i-*'  fur  \»'.ii<.  tthmiuh  «»tlierwi«.c  if  lca*>eil  for  an  estate  <»f  fn*«dn»ld.v 
p-ir  h.f  ii'it  iM'-i«*ly  a  -••i-'iii  in  law.  hut.  hy  the  {MWM»<*«ifiii  of  «iuc}i  |i*^Sfe  for 
'-  .1  -•'■.'ill  of  j.4><.^«>«-iiiM  in  di'cil.  Tm.  I.itt.  l"*.  a.  .'»  Atk.  4*»'*.  M'»«»re,  \*2f<. 
:itk.  'I'i.  II.  ;:.  Tiii^  '•••i'^iii  in  law  alonf  i^  nut  «utticient  to  mnk«*  him  an 
in  «»rdfr  t'»  iiuiki-  him-clf  the  -tiM-k  or  r«»«ii  nf  d<-M*ent,  tht»  fountain  fn»m 
r»'d:t.iry  hliiwl  nf  f.iturc  cl.iiiiiaiit«  mu-t  l»e  ih-rivctl.  and  so  rnahlt*  him  t»» 
••'lit  iiTid  r«'iid*T  th'-  hetiMlitary  |HW^«wsitti|.4  «l,.,r..inlil,lo  tn  hi^  «.wn  h^'ir*.  it 

h:it  -'(••h   h«Mr  will!  thu-  -iUi t'd"*  to  the  «>!Ntatt*  hy  descent  should  train  an 

iir  j-i-"'-' 'i«»n.  i*r  what  \*  ei|uivalent  thereto.  ntNsinling  to  iht»  nature  .nnd 
-  ••-t.iT*'  ih-i-.-ndiii::.  W:itk.  l>.  'M\  .'J7,  A7.     lUtclitre's  cast*,  .1  f\».  ;'.7. 

m.iy  !•♦»  acijiiiri'd  hv  entry  into  th«»  lan«l*  th-M-ende^l.  if  •>f  an  twtafe  in 

^hii  li  i-i  tiff  U'<ual  and  dirt^-t  niiMle  of  ac*<|nirin>r  it. — which  m:iy  he  iii:i»le  hy 
"clf,  or  hy  his  i;uar*I:aii.  (if  he  is  under  ajft*. j  or  hy  his  alt«»rney.  or  evt»n  a 
rin>r  nn  hi-  lM>half.  ."^t  aUo  the  lii>ir  may  ntvinire  an  a4*tual  -ei<>in  hy  frrant* 
r  year*  f»r  at  will,  and  tin*  I'litry  of  such  his  h*iv(*e  un^tt^r  tht»  l»«a*e.  and  the 
cast  ui>«)n  him  hv  the  \\\\\,  will  1m>  sutllci«*nt  to  enahle  him  t«>  jrrant  «uch 
I.  >*7,  137.  142.     0  Tom.  Dig.  "Seisin."  I  A.  2.)     Bac.  Ahr.  "  L.-.u.e."  I.  \    i> 

'■ITTT. 
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which  all  future  hihoritaiK-c  by  ri^ht  of  blood  must  be  dorivcd:  \rhichuTriT 
briefly  cxpirsKcd  in  this  maxim,  seiaifia  facit  stipit€m.(r) 

^,n{)i  "'When  therclbre  a  person  dies  so  seised,  the  inherituncc  fir»t  ^-t  u 
"  -J  liiH  iK»ue  :  as  if  there  be  Geotlrey,  John,  and  Mutthew,  grandfather.  fath«r, 
and  son;  and  John  purchases  lands,  and  dies;  his  son  Matthew  shaU  »ui-i-««d 
him  as  heir,  and  not  the  gi-andfather  Geoffrey;  to  whom  the  huid  bball  msv 
ascend,  but  shall  rather  escheat  to  the  lord.(«/ 

This  rule,  so  far  as  it  is  affirmative  and  relates  to  lineal  deBCcnts,  is  almoa 
univei*sally  adoptinl  by  all  nations ;  and  it  seems  founded  on  a  principle  of  Datunl 
reason,  that  (whenever  a  right  of  property  transmissible  to  reprcsentaiive^  ii 
admitted)  the  possessions  of  the  parents  should  go,  upon  their  deirea^,  ini^ 
tii*st  place  to  their  children,  as  those  to  whom  they  have  given  being,  and&ir 
whom  they  arc  therefoi*e  bound  to  provide.  But  the  negative  branch,  or  total 
exclusion  of  parents  and  all  lineal  ancestors  from  succeeding  to  the  inheriUDoe 
of  their  offspring,  is  peculiar  to  our  own  laws,  and  such  as  have  been  dednctd 
from  the  same  original.  For,  by  the  Jewish  law,  on  failure  of  issue,  the  tktbcr 
suecci^ded  to  the  son  in  exclusion  of  brethren,  unless  one  of  them  married  the 
WMdow  and  raised  up  seed  to  his  brother.(f)  And  by  the  laws  of  Kome,  in  ik 
first  place,  the  children  or  lineal  descendants  were  preferred ;  and  on  tkiluR  tf 
these,  the  father  and  mother  or  lineal  ascendants  succeeded  together  with  tkt 
brethren  and  sisters  ;(i/)  though  by  the  law  of  the  twelve  tables  the  mother  vai 
originally,  on  account  of  her  sex,  excluded.(t*)  Hence  this  rule  of  our  law*  kai 
been  censured  and  declaimed  against  as  absurd,  and  dcro«nitiDg  fh>m  the  mixiM 
of  equity  and  natural  justice.(/r)  Yet  that  there  is  nothing  unjust  or  abmrdii 
it,  but  that  on  the  contrary  it  is  founded  upon  very  good  legal  reason,  mtf 
appear  from  considering  as  well  the  nature  of  the  rule  itself,  as  the  oecaiioic 
introducing  it  into  our  laws. 

4C011-1  *Vf'c  are  to  reflect,  in  the  first  place,  that  all  rules  of  socceivion  ti 
J  estates  are  creatures  of  the  civil  polity,  and  jMn«/KWiYiri  merely.  TW 
right  of  property,  which  is  gained  by  occujwncy,  extends  naturally  no  furtkr 
than  the  life  of  the  pn^sent  ]x>ssessor:  afUT  which  the  land  by  the  lawof  nstnt 
would  again  become  common,  and  liable  to  be  seised  by  the  next  occupant;  btt 
society,  to  prevent  the  mischiefs  that  might  ensue  from  a  doctrine  bo  prodvcm 
of  contention,  has  established  conveyances,  wills,  and  successions;  wheKbrtk 
pro]ierty  originally  gained  by  possession  is  continued  and  transmitted  ttommt 
man  to  another,  accoi-ding  to  the  rules  which  each  state  has  respectively  tln^ 
pro])er  to  prescnbe.  There  is  cei*tainly  thei'eforc  no  injustice  done  to  iiuliiidMh 
whatever  be  the  path  of  descent  marked  out  by  the  municipal  law. 

If  we  next  c(msider  the  time  and  occasion  of  introducing  this  rale  into  iV 
law,  we  shall  find  it  to  have  been  grounded  upon  very  substantial  reasoaa  I 
think  there  is  no  doubt  to  be  made,  but  that  it  was  introduced  at  the  Mflwtiw 
with,  and  in  consequence  of,  the  feodal  tenures.     For  it  was  an  ezprMi  iilrtf 

Cl  n.'t.  I  fs  c.  2,  8  ±  (•)  iMt.  3. 3, 1. 

(•)  lAxt.  j;  :i.  (vtCraiic.  de  jmr.  Jwmd,  L 1;  1. 11^  I  U. 

(«j  S-1«I.  de  furrrM.  FMmnr.  c.  12.  part  1,  |  Vu. 
(*,  Ff.  ;JS  10,  1,    N„v.  US,  127. 


*  That  is,  the  father  shall  not  take  the  estate  as  heir  to  hia  non  in  that  capacity:  5iL> 
a  father  or  mother  may  ho  cousin  to  hift  or  her  child,  he  or  nhe  may  inherit  to  kua* 
Kiich.  notwithstanding  tho  relation  of  parent.  Eoittwood  tv.  Winke^  2  P.  Wbiiw6Ul  fi 
it*  a  Hon  imroliasf'  Innds  and  (li<'s  without  ittsue.  hi.s  uncle  phall  have  the  land  atbRa^ 
not  the  father,  tliou^^h  tho  father  iff  nearer  of  blood,  (Litt.  13;)  but  if  in  tha  cmsAi 
uncle  RC({iiiri'4  :u*tual  s«'isin  and  dies  without  isfiue  while  the  father  is  aliia,  lh«  IW 
may  then  by  this  circuity  havo  the  land  u«  heir  to  the  uncle,  though  not  as  kciraAi 
snn,  for  that  hi*  (*(intrtii  ti>  tlio  land  by  collateral  descent,  and  not  br  Uaaal  aa^ 
(Vaig  do  Jur.  KimkI.  'J.'U.  Wright's  Ten.  182,  n.  (Z.)  So  under  a  linutatka  It  "^ 
next  of  b]oo<l  ot'  A.,"  th«^  father  would  on  the  death  of  the  son  tboat  knt  alt^ 
exclusion  Ixith  of  tlio  hrotluTs  and  uncle  of  A.  who  would  have  fLtmi,  i  loraodcd  MJa^ 
usual  oourHc  of  descent  as  heirs  of  A.:  for  a  father  is  nearer  in  nroxi  i^  oChlood  Aa* 
brotlier  or  an  uncle.  (Litt.  ^  :>.  Co.  Litt.  10,  b.  11,  a.  3  Rep.  40,  b.  a  Vsatr,411  Hk 
('  L.  :{-.'> :)  and  this  is  the  reason  whv  the  father  is  iireferred  in  the  i  aiBBlniisarf^ 
^oods  of  the  £on  before  any  other  relation,  except  his  wife  and  chi 
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111  law/x)  that  surrrssinnis  feu*U  htltA  rxf  Rttfura,  quoti  aM^^tult^frs  non  «ic- 
tii«l  tliiTi't'on'  tilt*  Hiiiiio  maxim  ol>tuiiiH  uIm>  in  tlu*  FriMich  law  to  this 
Our  llriiry  the  First  iiKioiHl,  aiiuMi;^  other  rcKtorutiuiM  of  the  old 
.Wit,  n*stor('<l  the  ri^^ht  of  siicceHHloii  in  the  ttfH*fndiii^  liiie:(^)  but  thin 
1  ii^aiii  into  disiisi^ ;  for  ho  early  oh  Cilaiivirfl  time,  who  wrote  under 
lie  St'i'ond,  we  tiiid  it  laid  down  an  et(tabliHhi*d  law,(/f)  that  fuareditas 

ttsi*tiulit ;  whieh  has  n*mained  an  invariable  maxim  ever  Hince.  These 
antvN  evidently  kIiow  tliiM  rule  to  Iks  of  feodiil  original;  and  taken  in 
it.  then*  an^  Home  arguments  in  itit  favour.  beNiden  those  which  are 
merely  fn>ni  the  n^anon  of  the  thin^.  For  if  the  feud  of  which  r*oio 
lied  M'JHed  waM  rvixWy  feudum  a/i/iV/Mifm,  or  onedeH<.*ende<l  to  him  ^ 
>  atK'eHtors,  the  father  could  not  i)OHHihly  HUeceed  to  it,  lK.H.*auHe  it  mast 
>Hed  him  in  the  cimrne  of  desc*ent,  bidore  it  couM  come  to  the  son ;  unleea 
%'U'him  mtitfrnum^  or  one  deneended  from  his  mother,  antl  then  for  other 

whif-h  will  a|>|K*ar  hereatlen  the  father  could  in  no  wine  inherit  it.  And 
-e  fnitium  novum^  or  one  newly  acquiriMl  by  the  son,  then  only  the  de- 
ls from  the  ImmIv  of  the  feudatory  himH<>lf  (*ould  fiuccee<l,  by  the  known 
•f  the  early  fe<Mlal  conHtitutionH;(^)  which  waH  founded  as  well  upon  the 

merit  of  the  vassal,  which  mi^ht  l»e  trannmitted  to  bin  children,  bat 
»t  ascend  to  his  ])n>;:enitors,  a8  also  upon  this  consideration  of  military 
hat  the  dtvrepit  i^raiidsire  of  a  vi^»n>us  vassal  would  be  Imt  indifferently 

to  sueeeeii  him  in  his  fetnlal  siTvii*4»s.  Nay«  even  if  this /rufium  novum 
d  by  the  son  ut  ft'inhun  antiquum^  or  with  all  the  qualitien  annexed  to  a 
L*i*nded  from  his  ancestors,  such  feud  must  in  all  n*siKH.*ts  have  descended 
ad  Uvn  n*ally  an  ancient  tiMui ;  and  therefore  (*ould  not  go  to  the  father, 
if  it  had  been  an  ancient  feud  the  father  must  have  lioen  dead  before  it 
ive  come  to  the  son.  Thus  whether  the  feud  was  stnctlv  novum,  or 
tntiquum,  or  whether  it  was  norum  held  ut  antiquum,  in  none  of  thefto 
»  father  could  ]M)»iNihly  succeed.  These  reas<ms,  dniwn  from  the  biatory 
le  it-«rlf.  serin  to  h«'  more  satisfactory  than  that  quaint  one  of  Bracton,(c) 
by  Sir  I'Mwanl  rnko.('/j  whicli  n*^ulales  the  descent  of  lands  according 
ws  of  ;^ni vital  ion." 

he<«»n<i  general  rule  or  canon  is,  that  the  male  issue  Hhall  l>e  admitted 
le  teniah'. 

•^»n»«  •»hall  be  admitted  lK»fi»re  <lau^htcrs;  or,  as  our  male  law-  r^^i^ 
avi*  *»oiii,»\vhat  uncoinplaisaiitly  expressed  it,  the  worthiest  of  ^ 
all  be  prefi  rred.:«-)  As  if  John  Stiles  hath  two  H<ms.  Matthew  and  Gib 
i  two  dau^^hters.  Mariraret  and  Charlotte,  and  dies;  first  Matthew,  and 
of  lii>  ib'ath  without  issue)  then  (.rilbert  shall  be  admitted  to  the  succeti- 
»n*l'«niico  to  both  the  daughters. 

trt'trnnre  of  males  to  females  is  entirely  a«;reeable  to  the  law  of  sacceA- 
m::  tlif  Jt»\vs,«  /*  I  and  aUo  among  the  statesof  (treece,  orat  least  among 
Lilians -."/ J  but  was  totally  unknown  to  the  laws  of  Home.(A)  (such  of 

•  '    /«riKVi,</iY  tthfwe  jms,  fMLN  fumiUr^mtm  ^mi4  ea4tnt 
v   1  '  A  '■  1    M<«t*«'4  I^  /.  \  1.  r.  .13.  df"rtum  r«w,,  fin^,  ft  nmmtmim  rrawfvniitt.    L.Kctk. 

*    I  r  '.'  1^1  hiM.  11.  t«;  lUL  U.C.  U  Ztt. 

1  i/    Numb  r  iitH. 

Ji  .#.  IViit.  IL.  Afttr.  L  «,  r.  ft 

c»j  In«i  .'k  l.ft. 


i«  H'^w  i«]ti-r*"I:  and  whfre  u  (mrty  d'u^  lt>avinic  no  lint^al  di»soendantm  nor 
r»r  xi-t'-r- or  lim-al  dt'^rt^ndunt;*  tnuu  th<*ni.  tht»  in)i«*rit«nre  in  <H|Uftlly  diviflMl 
thi*  i\V"  a^iiii'liiij  lini'**.     Th«*  n«»4ire.<it  in  dt';;re«'  in  <vieh  tiikeii  on«^half:  and  if 

nmr**  :}i:iii  mim-  m  tlif  H:iin«*  tlo^sns*  tin*  nioi«*ty  of  thut  line  i«  divide^l  prr  eapUa, 

il.  1.  ••.  tit.  1.  7  4'».  — <'4i|.ERllHiE. 

i*v«'r  iiik't'iii'Mi-.  iiikI  H:tti<*f;M>torT  theni*  rea<«oiifi  mar  ftpi>ear.  there  in  little  conwist- 
t!i«*  upi'lir.itiiiii  iif  th«>m;  for  if  the  fiitlier  d<HM  not  sueoiinl  to  thn  entate  ht^ 
rnii-t  I—  |.r>>«iini*'<I  thut  it  hoM  ]Mii«>«tM|  him  in  the  course  of  deHcent,  the  aame 
•uld  |>n*v*>iit  ail  fM>T  hrotht*r  from  taking  an  (*statehT  descent  from  the  younger. 
d<H*-<  lint  |•ii-^  to  tht*  father,  b^t  the  lord  Hhould  havo  \ycen  attend«Mi  b\'  an 
rn*|*it  f«-ii>ljit<iry.  the  Mime  prinripie  would  be  still  iitn>nffer  to  exclude  th« 
»M4*-t  )>r(»thcr  from  the  inheritance,  who  is  now  permitttd  to  succeed  to  hia 

'*IIRI!*TUM. 
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tliom  r  tnfiin  ns  nrc  at  prewent  extant,)  wherein  brethren  and  sister*  wm 
iill»H'e<l  (u  su(-ei-i-<l  to  ciiiiul  portions  of  the  inheritaiiec.  I  nltall  not  hi-n'  mirr 
into  tlie  comjiiH-iitivo  nu-rit  of  the  Unman  and  the  other  cortniitution^  in  ibii 
piirtk-nliir,  imr  exiimino  into  the  greater  dignity  of  blood  in  the  male  or  Ivmak 
Hex :  but  Miuill  only  observe,  that  our  prewiit  jirtlcrenco  of  male*  to  rvmalM 
tteems  to  Inivi'  iirineii  entirely  Irom  the  ftHxlal  Imv.  For  thonyh  our  bnuk 
ancestors,  the  AVe In h,  appear  to  have  given  a  preference  to  niales.i  i  >  yet  ov 
Danidi  predecessors  (who  succeeded  them)  seem  to  bare  inad«  no  dUtinctitmtf 
Hexes,  but  to  have  admitted  idl  the  cliildren  at  once  to  the  inheritantv.'i)  Bu 
the  feodnl  law  of  the  Saxons  on  the  continent  (which  was  probably  broB^ 
over  hither,  and  lirst  altered  by  the  law  of  king  Canute)  gives  an  evident  fn- 
fei-once  of  tlie  male  to  the  female  box.    *^ Patrr  aut  mater  defMncti,  JHio  mm  fm 

liarreditatem  rflinquent Qui  de/undua  non  filios  led  f  lias  reliqvmtadi 

oinnis  hiereditua  prrtineat."{l)  It  is  poseibtc  therefore  that  this  preftra 
inifrht  be  a  branch  of  that  imperfect  nyittem  of  feudi  which  obtaiDMl  tot 
tiutorc  the  conqiioot ;  eitpeciully  as  it  subsitilH  among  the  cutttoms  of  gavettni 
**'141  '^"^  '"^'  *°  '''°  'charter  or  laws  of  king  Ucnry  the  First,  it  is  not  [lb 
~  J  many  Norman  innovations)  given  up,  but  rather  enforeed.(m^  Tbctm 
ivaaon  of  pitrferrinfj  the  malea  must  be  deduced  from  feodal  principln  :  for.  \n 
the  genuine  and  original  policy  of  that  conntitution,  no  female  could  eTrr■^ 
ceed  to  a  proper  teud,(n)  inusmnch  as  they  were  incapable  of  performing  ika 
military  services,  for  the  tiake  of  which  that  ^yntem  was  eatablixhed.  &i  «m 
law  docs  not  extend  to  a  total  exclusion  of  females,  as  the  Salic  law,  and  otkn^ 
whore  feudH  were  most  ntrictiy  retained :  it  only  postpones  them  to  malcf  j  Ibr 
though  daughters  are  excluded  by  sons,  yet  they  succeed  before  any  colbiod 
relations ;  our  law,  liico  that  of  the  Saxon  feudists  before  mentioned,  tboi  ltH^ 
ing  a  middle  course  between  the  absolute  rejection  of  females  and  the 
them  on  a  footing  with  males. 

III.  A  third  rule  or  canon  of  descent  is  this ;  that  where  there  an  tn  t 
more  males,  in  equal  degree,  the  eldest  only  Bball  inhnit ;  bat  the  AMiiMil 
together." 

As  if  a  man  hath  two  sons,  Matthew  and  Gilbert,  and  two  dan^ten,  Xv  J 
ret  and  Charlotte,  and  dies;  Matthew  his  eldest  son  shall  alone  saceeed  toii  | 
extate,  in  exclusion  of  Gilbert  the  second  son  and  both  the  dansiilen;  Hf 
both  the  sons  die  without  isttne  before  the  I'ather,  the  dangbtcra  jUi]gtnl«' 
('harlotte  shall  Imth  inherit  the  entute  as  coparceners. (o) 

Tills  right  of  primogeniture  in  males  seems  anciently  to  have  onfj... — 
among  the  Jews,  in  whose  oonnlitution  the  eldest  son  had  a  doaUeMtiMrf 
the  inUcrituncc  ;(;>)  in  the  same  manner  as  with  us,  by  the  laws  of  tip;  Kv 
the  First,(7)  the  eldest  son  had  the  capital  fee  or  pnneipal  feudof  UiUn 
poiUHtisioiis,  and  no  other  pre-eminence;  and  'aa  the    "  "  ' — "" 
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hud  afterwards  the  principal  mansion,  when  the  estate 


coparcenary- .(r)    The  Greeks,  the  Romans,  the  Britons,  the  SaxaM,ii'<* 

C<)mM.W>iU.II£I!dw.I.  CtUli-lt.  HBlt,H.CI.aL 

(•r  I.L.  (IirtNf.  t.K.  IT)  Mitm.  A  (WBM  Sir.  b  1. 

t'jTII.T,»l,*.  (tiCtrt. 

"  Daufihteni  by  (litTtrpnt  ventcw  mny  inherit  together  u  one  heir  to  th*  «^ 
parent,  tlioiif:h  liulf-l'Uiod  i^  an  inipcdiinpjit  to  the  aaccemion  bydecMnt  ftvnia*** 

other.     Tl l«r<l  Halt-  my».  (Com.  L,  e.  11,)  "all  the  daughters,  wbrthcr kj (l£< 

or  divinw  venti'rK,  Ai>  iiilit-rit  tofiethcr  to  the  father."    Therefore,  if  A.  — — ■- 
liies  leavin)!  i>«iie  a  iliiii}!))tor,  anil  A.  nflenrardB  hoJi  iraue  one  or  mora 
liis  second  wife,  and  (!!•■!<,  all  tlieM>  dniightpni  shall  take  his  eitate  in  i 
them  in  enpurif  n:iry.  iH-ini:  lyiniilly  hid  children.    So.  Robinson  m^ 
by  diltitrcnt  wiv>>:<  »iii-(-i'i-<l  tn  the  inheritance  of  which  (heirhther- 
hJM  ovrn  rit;ht,  nr  tn  nliicli  their  fntlier  would  have  1>ecn  heir  had  he: 
liwt  Hnieed.     Ami  tlie  (lnii(ibti-»  liv  ncverul  husband*  nucreed  in  the  ii   m 
inheritance,  of  their  ni«l)ifr.   Itob.  Inh.  :{T.  38.    See  aUo  Walk.  D.  1^  a. 
Desc.  |>1.  'M.     1  KuU.  Abr.  (127.     Hale  C.  L.  c.  11,  poti,  p.  231.    H. '     iL 
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r  the  foudintA,  flivi<li'd  tlie  lundn  equally;  some  among  all  the  children 
fkime  anion^  tho  mules  only.  ThiH  iH  certainly  the  mo8t  obvious  and 
k-ay ;  and  has  the  apneuranc^e,  at  loaHt  in  the  opinion  of  younger  bro- 
the  greatest  iiiipartiality  and  justice.  But  when  the  em|>erorf»  began 
honorary  tcu^lH,  or  titk^n  of  nobility,  it  waa  found  neceflaary  (in  order 
vc  thvir  4li;;nity)  to  make  them  impartible,(«)  or  (as  they  styled  them) 
firi(/Mri,  and  in  conHocpicnce  descendible  to  the  oldest  son  afone.  Thia 
was  further  enforcvd  )>y  the  inconveniences  that  attended  the  splitting 
4;  nanirly,  the  division  of  military  services,  the  multitude  of  infant 
ncapuble  of  ixrrfonning  any  duty,  the  consequential  weakening  of  the 
of  tho  kinpiom,  and  the  inducmg  younger  sons  to  take  up  with  the 
and  idleness  of  a  (N>uiitry  life,  instead  of  being  sorvicoablo  to  thom- 
id  the  public,  by  engaging  in  mert*antile,  in  military,  in  civil,  or  in 
ii-al  omployments.(/)  These  reasons  ocx'asioned  an  almost  total 
n  the  method  of  fiMMlal  inheritanoes  abroad  ;  so  that  the  eldest  male 
iversnlly  to  Hucci*ed  to  the  whole  of  the  lands  in  all  military  tenures: 
Ills  coiniition  the  feodal  constitution  was  established  in  England  by 
the  <'oni|Ucnir 

>  find  that  sofau^e  estates  frequently  desccnde<I  to  all  the  sons  equally, 
as  wlifU  (tlanvil*  u)  wrote,  in  the  reign  of  Henry  the  Second;  and  it  is 
A  in  tlir  Mirror^ir)  as  a  part  of  our  ancient  constitution,  that  knights' 
hi  di'MTiKl  to  the  eldest  s<in,  and  socage  fees  should  be  |iartible  among 
rbiliirfh.  However,  in  Henry  the  Third's  time  we  find  by  Hracton(x) 
ige  lands,  in  imitation  of  lands  in  chivalry,  had  almost  enXirely  fallen 
i^^hi  of  MU<'tvssion  bv  primogeniture, as  the  law  now  stands:  ♦ex-  rmoitx 
Kent,  wlu-re  they  gloried  in  the  prest»rvation  of  their  antient  ■■  *" 
i  tenure,  of  which  a  princinal  braneh  was  a  joint  inheritance  of  all  tho 
ind  except  in  some  partieular  manors  and  townshi}m.  where  their  local 
:'on tinned  the  deM-ent.  sometimes  to  all,  sonnet inies  to  the  youngest  son 
n  otli«T  nion*  sin^rular  metlitNls  of  sueeession. 

he  !'rin:ile*i,  tliev  are  still  li't\  as  they  were  by  the  antient  law  :  for  thev 

•qiially  iii('apa)»le  of  performing  any  jK'rsonal  service  ;  and  then»fore  one 

^m  i>f  prefiTring  tin*  eldest  eeasing,  such  preference  would  have  been 

to  tin*  re»*t  :  and  the  other  iirineipal   purisise,  the  prevention  of  the 

te  Mit^livinion  of  estates,  was  let\  to  be  eonsideri'd  and  pn>vide<i  for  by 

,  wIjm  had   the  di>]H>Md  of  these  female  heiri'sses  in  marriage.     How- 

•»!n«'.»...i,iri  hy  primogenit!in».  even  among  t'emales.  Untk  place  as  to 

itaiH'f  of  the  i-rowii;- j)  when^in  the  necessity  of  a  sole  and  determinate 

n  if*  a**  irrcat  in  the  oiu»  nex  as  the  other.     And  the  right  of  sole  su<'Ct»s- 

iirh  n«»t  of  prinioi^oniture.  was  also  established  with  ri*sjHH»t  to  female 

and  titlis  of  hoimur.     For  if  a  man  holds  an  earhlom  to  him  and  tho 

hi>  ImmIv.  and  dies,  leaving  only  <iaughters;  the  eldest  shall  not  of 

'  <oiiiit<-».s.  hut  tlie  diiriiitv  is  in  sn«*pi'iise  or  abeyance  till  the  king  shall 

li**  ]»lea«4ure;  lor  Ih»,  beini^  the  fountain  of  honour,  may  confer  it  on 

iht-ni  he  j)leases..///*     In  which  di^|H)sition  is  preservwl  a  strong  traee 

•  1  y>"..i.  .V.  (•'./.  3.r.  »»..ii. 

*  II .:  .  If  r.  w  i2\.  (»  suniifr.  <UTf-lk.  7. 
■   /  :. .  i'.r.u  ijii.  lrt&. 

.-  «   1.  i  ,1.  t«»  n>Mi. 


;iri:r.  in  th«*  r:i*»»  r»f  c^t]iiiro(>nt'r«  of  a  titl«»  of  Imnoiir,  mny  dirort  which  one 

md  h'-r  i*j»ui»  -hall  hi-ar  it  :  iind  if  the  i»iMie  nf  thnt  one  Im'^^iiiuo  ••xtinrt,  it 

h«'  III  uU«>aii«'«'  if  tlitTi'  are  <h*!Tond:int'i  of  more  than  one  >i?*tor  n*iniiiiiinp. 

lh»'  lailur*'  <»f  th*'  is-ii.*  of  all  exi'fpt  ont»,  tlie  d«'<«ri*iifUnt  of  that  one.  U^ing 

oir.  will  h.ivi»  a  rijiii  !«•  rl.uni  an«l  li»  a-^-uino  tho  dignity.     Th«»re  nn*  in<it«ni*«*4 

•  •n  .M'i'Miint  of  :i  i|.>d4',>nt  to  f4*tnal«>i.  hfin^:  dt>nnunt  or  in  aU'Vunee  for  inunv 

H.irir.  <'o.   I,itt.  1  *'►•'».     h«»rd  <'ok««  •^iv*  t!i<»n»  in  a  ditr«»ronee  in  an  offiiN*  of 

ii«  h  ••hall  U»  «'T«s'uti'd  hy  th»»  hii-haiid  or  (h*i»iity  of  the  el«h»^t,    Ih.    Yet  wh«*n 

rif  irnat  i'h:iin)>«'rlain  Inn!  ih»«*<'«'ndfd  to  two  «i>«tfr^,  f*ohtMn*f*«e!«  of  the  duke  of 

oni*  of  whom  wan  inarri«*d  to  iVtor  Hiirrt*ll.  h^q..  the  jud|{ff^  Icave  it  as  their 

I  the  h*»UHe  of  IopLh  "  that  the  ottiee  U'hmgrt  to  both  sintem;  that  the  husband 

se  MI 
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of  the  antiont  law  of  feuds,  before  the  descent  by  primogeniture  even  amon::*.h« 
males  was  established;  namely,  that  the  lord  mi^ht  bestow  them  on  whu!. ..f 
the  sons  he  thoujjjht  proper, — ''pn/yrcsauin  est  ut  adjilios  dcveniret,  in  qvim  i^'t^ 
dorninnA  hor  vtlUt  beneficium  conJirmare.*\b) 

IV.  A  fourth  rule,  or  eanon  of  deseents,  is  this;  that  the  lineal  de>eeii(lacts 
*9i  -*  T     ifi  uijinituni,  of  any  person  deeeased,  *8hall  represent  their  anee>li»r ;  ti>it 
J     is,  shall  stand  in  the  same  place  as  the  person  himself  would  liave  U'.i&t. 
had  he  been  living. 

Thus  the  child,  grandchild,  or  great-grandchild  (either  male  or  female?  of  lb* 
eldest  son  succeeds  before  tlie  ^-ounger  son,  and  so  in  injinitum.{c)  And  \hm 
representatives  shall  take  neither  more  nor  less,  but  just  so  much  a»  tier 
principals  would  have  done.  As  if  there  be  two  sisters,  ^fargaret  and  Chariunf; 
and  Margaret  dies,  leaving  six  daughters;  and  then  John  Stiles,  the  faihrr  <if 
the  two  sisters,  dies  without  other  issue;  these  six  daughters  shall  take  aiD'-o;; 
them  exactly  the  same  as  their  mother  Margaret  would  have  done.  Lad  -Jse 
been  living;  that  is,  a  moiety  of  the  lands  of  John  Stiles  in  coparcenan :  t6 
that,  upon  partition  made,  if  the  land  be  divided  into  twelve  parts,  thereof 
(Charlotte  the  surviving  sister  shall  have  six,  and  her  six  nieces,  the  daugfaten 
of  Margaret,  one  apiece. 

This  taking  by  representation  is  called  succession  in  stirjH's,  according  to  the 
roots;  since  all  the  branches  inherit  the  same  share  that  tlioir  root,  whom  thfj 
represent,  would  have  done.  And  in  this  manner  also  was  the  Jewish  suit^eMM 
directed ;(^Z)  but  the  I^oman  somewhat  differed  from  it.  In  the  descending  liM 
the  right  of  repi*esentation  continued  in  injiuitum,  and  the  inheritance  Mill  4^ 
scended  in  fifirpes:  as  if  one  of  three  daughters  died,  leaving;  ten  children,  aad 
then  the  lather  died;  the  two  sur\'iving  daughters  had  each  one-third  of  li» 
eilects,  and  the  ten  grandchildren  had  the  remaining  third  divided  betrefi 
them.  And  so  among  col  hit  ends,  if  any  j)er8on  of  equal  degree  with  ihr  jw- 
sons  represented  were  still  subsisting,  (as  if  the  deceased  lett  one  brother,  tad 
two  nephews  the  sons  of  another  bi'other,)  the  succession  was  still  guidr«J  H* 
the  rof)ts:  but,  if  both  of  the  hrethivn  were  dead  leaving  issue,  then  ilapp^ 
bend)  their  representatives  in  equal  degree  bocamo  themselves  prineimii 
^'^181  *'^"'^  shared  the  inheritance  ;>tT  capita,  that  is,  share  and  share  alikf: 
J  they  being  themselves  now  the  next  in  degree  to  the  ancestor,  in  tbtf 
own  right,  and  not  by  right  of  representation. (r)  So,  if  the  next  heirs  of  Tifni 
be  six  nieces,  three  by  one  sister,  two  by  another,  and  one  by  a  third:  Li*  ii* 
Jieritance  hy  the  i^jman  law  was  divided  into  six  parts,  and  (ine  given  to  etckoE 
the  nieces:  whereas  the  law  of  P^nicland  in  this  case  would  still  divide  it  onlviaw 
three  parts,  and  distrihute  it  pt-r  stirprs,  thus:  one-thini  to  the  three  children  m^ 
rej)resent  one  sister,  another  third  to  the  two  who  represent  the  second,  and  ik 
remaining  thii-d  to  the  one  child  who  is  the  sole  representative  of  her  moiber 

This  mode  <»f  representation  is  a  nect»ssary  consequence  of  the  double  J■^ 
ference  given  by  our  law,  first  to  the  male  issue,  and  next  to  the  firBt-lH>ni 


the  njales,  to  both  which  the  lioman  law  is  a  stranger.  For  if  all  the  childiii 
of  three  sistei*s  were  in  Kngland  to  claim  per  capita,  in  their  own  right  as  wd 
of  kin  to  the  ancestt>r,  without  any  res])ect  to  the  stocks  from  whence  tlwy 
sprung,  and  tli<>se  children  were  partly  male  and  partly  female;  then  theeW* 
male  among  them  would  exclu<ie  not  only  his  own  brethren  and  sisters,  bu b^^ 
the  issue  of  the  other  two  daughtei's;  or  else  the  law  in  this  instance  rnvrtb^ 
inconsistent  with  itself,  and  depart  from  the  preference  which  it  con8tantlT|i«0 
to  the  males  and  the  first-l>orn  among  perscms  in  equal  degree.  Wheraib^ 
dividing  the  inheritance  accoi-ding  to  the  roots,  or  stirpes^  the  role  of  dctmlii 
kept  uniionu  and  steady:  the  issue  of  the  eldest  son  excludes  all  otbcr|i^ 

(ft)1  F.Hd.\.  (')Sel4lrB,clcmmm.  Ar.CLl. 

<'•  Hull-,  n.  C.  L.2nn,-2rt7.  (')  Not.  110.  c  3.    lMt.a»l,C 


of  the  eldest  i:*  not  of  right  entitled  to  execute  it ;  and  that  both  eistera  maj  cxtcrti^ 
by  deputy  to  bo  npprovcKl  of  by  thorn,  fueh  deputy  not  being  of  a  dfgw  wferiorlit 
knight,  and  to  be  up])roved  of  by  the  king."    lb.  et  Jour.  Dom.  Fkoc.  llaj  S5^  im* 
Ohustian. 
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AA  tlio  Roii  liimtH'lf  (if  living)  would  have  done;  but  the  issue  of  two 
TM diviflo  the*  iiilioritunoe  )»otweon  them,  provided  their  mothont (if  living) 
iav«»  donif  tlio  Huiiu* :  und  nmon;^  thcHe  Heverul  issueH,  or  reprcKontatives 
t'^iK'^-livo  HMitH.  the  name  pn'fiTonce  to  maloH  and  the  name  ri/^ht  of  pri- 
urt*  obtain  a^  would  have  ohtuinod  at  the  firnt  among  the  roots  them- 
ho  nous  or  dauglitiTs  of  the  (h'rouHcd.  And  if  a  man  hath  two  Hontf,  A. 
and  A.  dies  U*aving  two  *Honrt,  and  then  the  grandfather  di<^;  rm*>\€k 
I  olde^t  son  of  A.  shall  Hiiceeed  to  the  whole  of  bin  grandfather  H  ^  ** 
and  if  A.  had  let)  r»nly  two  daughters,  tliey  should  have  suceetMied  also 

nioirties  of  the  whole,  in  oxelnsion  of  B.  and  his  issue.  But  if  a  man 
y  three  daiii^hter*^,  <  \,  !>.,  and  K.;  and  C.  dies  leaving  two  sons,  I),  leaving 
ightep*.  and  K.  leaving  a  dangliter  and  a  son  who  is  3'ounger  than  his 
lere,  when  the  grandfather  dies,  the  eldeHt  son  of  C  shall  sueeee<l  to 
d.  in  exeliiNion  of  the  j'oiiniriT ;  the  two  daughters  of  D.  to  another  third 
lersliip;  and  the  sou  of  K.  to  the  n*maining  third,  in  exclusion  of  his 
tor.  And  the  name  right  of  n*pn*Hentalion.  guided  and  restrainiHl  by 
e  rules  of  «|es<'ent,  |»n«vails  downwardH  in  infinitum.^ 
I'fi  right  doe»i  not  a]>]H'ar  to  have  been  thoroughly  established  in  the  time 
'V  the  StTond,  when  (ilanvil  wrote:  and  therefon*.  in  the  title  to  the 
•»pe<'ially,  we  tind  fretfuent  contest?*  between  the  younger  (but  sur\'iving) 
and  his  nephew  <  hring  the  son  and  n^pn^sentativeof  the  elder  di*eease(l) 
d  to  the  inheritanee  of  their  common  ancestor:  for  the  uncle  is  certainlv 
•f  kin  to  the  coninion  Hto<*k,  b}*  one  <iegn*e,  than  the  nephew;  though 
liew,  by  repn*senting  his  father,  has  in  him  the  right  of  primogeniture, 
le  also  was  usually  better  able  to  perform  the  services  of  the  fief;  and 
hud  fre<|iieritly  superior  interest  and  strength  to  back  his  pretensions, 
*\i  the  right  of  his  nephew.  An<I  even  to  this  day,  in  the  lower  Saxony, 
ty  of  blo4Nl  takes  place  of  representative  primogeniture;  that  is,  the 
*  sur\'iving  brother  is  admit te<l  to  the  inhentani*e  iK^tbre  the  s<m  of  an 
i-r:i>eil  :  wliirli  <Hi'a'*inne<l  the  disputes  In-tween  the  two  hous4*s  of  Meek* 

S-hwt'rin  and  Strelitz  in  l«i!»2.i/)  Yet  <ilanvil,  with  us,  even  in  the 
cciitiirv.  vem>. ;/»  to  derlare  for  the  right  of  the  nephew  by  Tt»prest»nta- 
•oviiird  the  cJih'Ht  s«in  ha<l  n«>t  received  a  ])r«>vision  in  lamis  from  rmoon 
•r,  •»ri  a-^  the  civil  law  w<»nld  call  it)  ha<l  n<»t  been  *f<»riH-famlliute<l,  *•  "" 
ifftinif.  KIiil;  John,  however,  who  k4*]it  liis  nephew  Arthur  fn»m  the 
by  <ii>^piitiitL;  this  rii^lit  of  representation,  did  all  in  liis  power  to  ab<ilish 
:;hoii(  tlio  n  aim  :•  A  >  hut  in  the  time  of  his  son.  king  Iienr\'  the  Third, 
th«"  riih'  indi-^putahly  Hftth-il  in  the  manner  we  have  hert»  laid  it  down,(f) 
t  han  ( iititiiiiu-d  evrr  simv.     An<l  thus  much  for  lineal  descents.** 

'    M  .!   I  '.   Il..t    xIh    .4.  ,*.U.I«-.  U.r.  L  lilT.  J». 

#/:.-.;  i«    llr  irf.»ii,  /.  i  r.  .Tii.  ?  •*. 


Ti'ji\ii  ir.iii<*<  ri-iii  )<y  rf)iri-^«-ntatiiiii  is  iiitiiiit«' und  uiditnit«Hl  in  the  dt*>:r«N'M  of 
it  •i.-'.i  .'h  i  In 'III  liif  ii'|ii«'-«*iii<*d  :  t'«»r  thf  mhi.  the  >!nin<l!Min,  th«»  j;n*at->;randMm, 
It  •i"\\!jM.ir'l'  "■  ■  I/- '•■'/I,  «nj<iy  tlif  saiiif  )irivilt*^t>  of  r«'pr«n>entatiiin  as  th<MM« 
•111  ;!i*'\  •It'iivi'  tht-ii'  {••••Iiji«M>  liiul.     II:iI«>.  < '.  L.  (\  II.     Ami  from  h«'n«*4*  it  toh 

th<-  !!•  .ir>-^!  i<-!.iTi'>ii  i-*  ift  always  tht*  hfir  at   Iumt;  ns  tin*  n«'Xt  <>rnifiin  j^rf  re* 
;*  |r-  :«M«il  ii»  tii»'  iit'M  M^ur-'iu  iurf  f>r  fin  futfit.'is.     <\i.  I.itt.  lo.  l».     IVoxiiiiity 

tii.T>  t<»ri-.  I-  twi.ti.M.  ♦iilii-r  |"»-itivi*  *tr  r»'|in-«i'iilativ«*.  It  tr>  }MH.itiv4'  when  the 
kiiiu  III  tlit'ir  '•uit  :ii<livi>hial  riL^it.  us  l>t>twt>«'ii  th«*  Sfmnd  antl  thini  ^4lIl.  or  1n»- 
•*  uii<-l>-  iii'l  t'i.(ri'l-uii<It'.  It  i-^  it)>r«'^«>ntativ(*  whfn  4'ilhiTnt' iht*  |mrti«^  rlaiin  ai 
,"a)i\  «l*--4«  ij>l.  1  ti'iMi  aimihtT.  in  whieli  roM*  h«*  in  «*ntitl«*<l  to  th«*  dt*>;r«f  of 
y  "t  hi-  .UK  •■•'t«>r.  rhii«.  ih«-  u'ra!iilM>ii  of  the  «*]tler  Hon  of  any  |N>rs4in  pn*p>MH| 
fl  }.••!•  tr*'  th"  <•«••  oiiil  o'lii  of  Hiii'h  )MTM^n.  thtni^h  in  eoninion  aroeptatittn  n«Mrer 
,..jT*'*-* :  aiiil  ti.i^  }>niiiMpli>  of  n>|ir«*!i«>ntativ«»  |iroximity  m  hy  th«*  law  of  Kn^hind 
pt'iry  that  a  t<iii.ih'  niiiv  avail  ht*r^«>lf  tht>rf<if  to  tin*  total  exelui»ion  of  a  niiilu 

in  hi<«  Mwn  ru'ht  :  fur  in  (h^^nMits  in  ffi^siniple  the  daughter  of  thi>  elfi<iit  M»n 
•  Liiiiiin)!  I'V  ri'i'Ti'-iMitatitin  <>f  h<T  fath«*r.  ^ucH:et.Hi  in  prefer«*nee  to  the  i«iNind 
•T  •^tu.     S.M*  .;  <*ru.  I»iL'.  HTS.  .'tT'.*. — (*iiittv. 

f«ilhiwint!  lii^ti>riiMl  f>h-frvations  and  h'pd  deduction*  ri'lating  to  the  doctrine 
•••ntatifins  an'  «'\tra«'t«*d  fn>m  Ih«lryniiile  on  K«*ud<(: — 

'ight  of  ri'|in*.»**ntati<'n  wan  more  lilowly  introiluceil  into  the  colUtoral  than  into 
.•udiug  line. 

MS 
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of  the  anticiit  law  offends,  before  the  deHCcnt  by  primogeniture  even  am^'Ti^iltf 
imilos  was  established;  namely^  that  the  lord  might  bestow  theiii  on  whi'M«f 
the  sous  he  thought  pro])er, — **  pnxjrciisuni  est  ut  adjilios  dcveniret,  in  qurin  **  :«-!j 
dominus  hoc  nlht  beneficium  conjirtwtre.*\b) 

IV.  A  fourth  rule,  or  eanou  of  descents,  is  this;  that  the  lineal  descentiantA. 
♦91-T     «'*  injiuttuni,  of  any  person  deceased,  *shall  represent  their  ancf?*ti*r ;  lUl 
J     is,  shall  stand  in  the  same  place  as  the  person  himself  would  have  Umm. 
had  he  been  living. 

Thus  the  child,  grandchild,  or  great-grandchild  (cither  male  or  female  •  of  the 
eldest  son  succeeds  before  tlie  younger  son,  and  so  in  injinitum.(c)  And  ilj**t 
representatives  shall  take  neither  more  nor  less,  but  just  tJO  much  v  \let 
principals  would  have  done.  As  if  there  be  two  sisters,  ^largaret  and  Chari'jn*; 
and  Margaret  dies,  leaving  six  daughters;  and  then  John  Stiles,  the  father  of 
the  two  sisters,  dies  without  other  issue;  these  six  daughters  shall  take  aiL'-ag 
them  exactly  the  same  as  their  mother  Margaret  would  have  done,  had  -hi 
been  living;  that  is,  a  moiety  of  the  lan<ls  of  John  Stiles  in  eoparcenan' :  » 
that,  u])on  partition  made,  if  the  land  be  divided  into  twelve  part«^,  iLt-ncf 
Charlotte  the  surviving  sister  shall  have  six,  and  her  six  nieces,  the  dao^hien 
of  Margaret,  one  apiece. 

This  taking  by  representation  is  called  succession  in  gt''r]>es,  acconling  to  tht 
roots;  since  all  the  branches  inherit  the  same  share  that  their  root,  whom  ib<y 
represent,  would  have  done.  And  in  this  manner  also  was  the  Jewish  s^ui-eeMOi 
directed  ;(</)  but  the  Roman  somewhat  ditt'ered  from  it.  In  the  deseendine  iiM 
the  right  of  representation  continued  in  infinitum,  and  the  inheritani'e  MilJd^ 
scen<ied  in  siirprs:  as  if  one  of  three  daughters  died,  leaving  ten  children,  as^ 
then  the  lather  died;  the  two  sun'iving  daughters  had  each  one-thinJ  of  bii 
elfects,  and  the  ten  grandchildren  had  the  remaining  third  divided  betvMt 
them.  And  .so  among  collatenils,  if  any  i)erson  of  equal  degree  with  the  ftP' 
sons  represente<i  were  still  subsisting,  (as  if  the  deceased  left  one  brother.  iJ 
two  ne])hews  tlie  sons  of  another  brother,)  the  succession  was  still  gnide^  fcr 
the  roots:  but,  if  both  of  the  brethivn  were  dead  leaving  issue,  then  ^I  »pp^ 
licnd)  their  representatives  in  equal  degi-ee  became  tli  em  selves  priDciiiik 
^.^l^i  '*'an(l  shared  the  inheritance  twr  capita,  that  is,  share  and  share  alike: 
-'     tlicv  bcin«;  themselves  now  tl)0  next  in  deirre< 


»gree  to  the  ancestor,  in 

own  right,  and  not  by  right  of  rei»rt»sentation.(f )  So,  if  the  next  heirs  of  71w 
be  six  nieces,  three  by  one  sister,  two  by  another,  and  one  by  a  third:  Li*  ifr 
heritance  hy  the  Roman  law  was  divided  into  six  parts,  and  one  given  loearhcf 
the  nieces:  whereas  the  law  of  Kn<;Iand  in  this  case  would  still  divide  it  onlriiu 
three  pails,  and  distribute  it  prr  stirpr.'i,  thus:  one-third  to  the  tliree  children  wfc* 
represent  one  sister,  another  thinl  to  the  two  who  represent  the  second,  and  tin 
remaining  thiixi  to  the  one  child  who  is  the  sole  repn*sentative  of  her  motlKr 
This  mode  of  representation  is  a  nect»ssary  consequence  of  the  double  y» 
ference  given  by  our  law,  tirst  to  the  male  issue, and  next  to  the  first-lK>ni  asMK 
the  males,  to  both  which  the  IJonian  law  is  a  stranger.  For  if  all  the  chiHw 
of  three  sisters  were  in  Kngland  to  claim  per  capita^  in  their  own  right  asieit 
of  kin  to  the  ancestor,  without  any  respect  to  the  stocks  from  whence  ibrf 
sprung,  and  those  children  were  partly  male  and  partly  female ;  then  theeldci 
male  among  them  would  exclude  not  only  his  own  brethren  and  sisters  bvtaS 
the  issue  of  the  other  two  daughte]*s;  or  else  the  law  in  this  instance  ibimW 
inconsistent  with  itself,  and  depart  fnmi  the  preference  which  itconstanclTfiw 
to  the  males  and  the  first-born  among  persons  in  equal  degrrce.  'Wbeii*^^ 
dividing  the  inheritance  acconling  to  the  roots,  or  stirpes,  the  rule  of  dcMCit* 
kept  uniibrm  an<l  steady:  the  issue  of  the  eldest  son  excludes  all  other |i^ 


(»)  1  f\wt.  1 .  (<)  Seltlni,  dr  tMnvm.  Ar.  c  1. 

<«i  HhK  H.  r.  L.  2RCy,  r.?.  (')  Nov.  110,  e.  3.    Inal.  S,  1,  t. 


of  the  eldest  is  not  of  right  ontithMl  to  execute  it ;  and  that  both      ten  aw  eiM*' 
by  deputy  to  bo  ap])roved  of  hy  them,  f^uoh  deputy  not  being  of  »  dc^KsmfciMr  •• 
knight,  and  to  be  approved  of  hy  the  king."    lb.  et  Jour.  Dom.  Fh)c.  Vm^  S^  ^^^^ 
Chsistian. 
562 


•.14.]  OP  THINGa 

m,  M  the  ton  himAelf  (if  living)  woold  have  done;  bot  the  imie  of  two 
bten  divide  the  inheritance  between  them,  provided  their  mothors  (if  living) 
1  have  done  the  same:  and  among  these  several  issoeSyOr  representatives 
e  respective  roots,  the  same  preference  to  males  and  the  same  right  of  pri- 
mitnre  obtain  as  would  have  obtained  at  the  first  among  the  roots  them* 
i,  the  sons  or  daughters  of  the  deceased.  And  if  a  man  nath  two  sonSy  A. 
9.,  and  A.  dieti  leaving  two  *sons,  and  then  the  grandfather  dies;  r-Mig 
the  eldest  Hon  of  A.  shall  succeed  to  the  whole  of  his  grandlkther's  ^ 
9 :  and  if  A.  had  left  only  two  daughters,  they  should^ have  sncceeded  also 
oal  moieties  of  the  whole,  in  exclusion  of  B.  and  his  issne.  But  If  a  man 
only  three  daughters,  C,  D.,  and  R. ;  and  C.  dies  leaving  two  sons,  D.  leaving 
danghtcrs,  and  R.  leaving  a  daughter  and  a  son  who  is  yoonger  than  hS 
*:  here,  when  the  grandfather  dies,  the  eldest  son  of  CTshaU  succeed  to 
htrd«  in  exclusion  of  the  younger ;  the  two  daughters  of  D.  to  another  third 
irtnenihip ;  and  the  son  of  E.  to  the  remaining  third,  in  exdosion  of  his 
sister.  And  the  same  right  of  representation,  guided  and  restrained  l^ 
une  ruleH  of  deH(*ent,  prevails  downwards  in  infinitum.^ 
i  this  right  dooa  not  ap|>ear  to  have  been  thoroughly  established  in  the  time 
enry  the  Set^ond,  when  Glanvil  wrote:  and  therefore,  in  the  title  to  the 
D  especially,  we  find  frequent  contests  between  the  younger  (but  surviving) 
»er  and  \i'w  nephew  (being  the  son  and  representative  of  Uie  elder  deceased) 
{ard  to  the  inheritance  of  their  common  ancestor :  for  the  nncle  is  certainhr 
r  of  kin  to  the  common  stock,  by  one  degree,  than  the  nephew;  thongn 
tephcw,  by  reprcHenting  his  fkther,  has  in  him  the  right  of  primogenltore. 
incle  also  was  uHually  better  able  to  perform  the  services  of  the  fief;  and 
m  had  fVef|nently  8ui>erior  interest  and  strength  to  back  his  pretensions, 
rush  the  right  of  his  nephew.  And  even  to  this  day,  in  the  lower  Saxony, 
mity  of  blood  takes  place  of  representative  primogeniture;  that  is,  the 
ger  surviving  brother  is  admitted  to  the  inheritance  before  the  son  of  an 
deceascHl :  which  ofcuHioned  the  disputei*  between  the  two  houses  of  Meek- 
Tg  Schwerin  and  Strelitx  in  ltK>2.(/)  Yet  Glanvil,  with  us,  even  in  the 
lb  eentuiT.  HeemH((7)  to  declare  for  the  right  of  the  nephew  by  representa- 
provide(i  the  eldoMt  »t^n  had  not  receivecT a  provision  in  lands  fVom  r«ooA 
tner.  or  ( uh  the  civil  law  would  cull  it)  had  not  been  *lbris-familiated,  ^ 
•  lifetime.  King  John,  however,  who  kept  his  nephew  Arthur  from  the 
e,  by  <liHpiiting  this  right  of  representation,  did  all  in  his  power  to  abolish 
-ouidiout  the  realm  :( A)  hut  in  the  time  of  his  son,  king  Henry  the  Third, 
id  the  rule  indisputably  Mettled  in  the  manner  we  have  here  laid  it  down,(^ 
o  it  hart  continued  ever  Binc*e.     And  thus  much  for  lineal  descents.^ 


(/ )  M.«l  In.  nut.  xlH  SA.  (»i  HaK  if.  C.  L.  SI7, 

«#>£.  7,  r.  3.  (ii  BrwtoB.  1.3,  f.  80,1 1. 


bi«  ri^tht  tninsr«'rr«><l  hy  ro|iroHcntation  in  infinite  and  unlimited  in  the  degrees  of 
tkftt  ilt-MH'nd  fmiu  the  roprt'jiented ;  for  the  Hon,  the  grandM>n,  the  in^at-grandson, 
o  mW  (Iftwnwanls  in  infirntum^  ei^oy  the  Mime  privilege  of  representation  ss  thoMi 
vbom  they  (i<*rivo  th«*ir  |>iHli^r(^  had.  Hale.  C  L.  c.  11.  And  from  hence  il  fol- 
hat  the  nt'un^t  r«*lutit>n  it*  not  ulwayH  the  h<*ir  at  law;  as  the  next  cousin  jtm  re- 
iatKmu  I*  prt'f4*rr«Hl  t(»  tho  iifxt  i^tmi^in  jurr  propimtpiUatu.  Co.  Litt.  10,  b.  Proximity 
otL,  tht^n^fon*.  i*«  twofold.  «>ither  iKwitivi*  or  reprt*M*ntatiTe.  It  if  positive  when  the 
B  claim  in  th«*ir  (mii  iiidivitluul  right,  an  l>etwtM»n  the  second  and  third  i^n,  or  he» 
the  unci*'  and  grand-undo.  It  U  reprt'aientative  when  either  of  the  parties  claim  as 
Uneally  d««M*«'iid«Ml  from  another,  in  which  esse  he  is  entitled  to  the  degree  of 
nity  of  hi*  ajic«'stor.  Thua,  the  gnind«on  of  the  elder  son  of  any  person  proposed 
itled  l«<ff(»re  the  iMM^ond  Kon  of  such  pemon,  though  in  common  sooeptaiion  nearer 
a  ficgrtH** ;  and  tlii;*  principle  of  representative  proximity  is  by  the  law  of  England 
MUptory  that  a  f«*nuile  luay  avail  herself  thereof  to  the  total  exclusion  of  a  malo 
Ag  m  his  own  right ;  for  in  descents  in  fee^imple  the  daughter  of  the  eldest  son 
as  claiming  hy  representation  of  her  father,  succeed  in  preference  to  the  seeoad 
inger  son.    S^^  3  Cm.  IHir.  37H,  379.^CaiTTT. 

tie  following  historical  ohiM*rvations  and  legal  deductions  relating  to  the  dootriaa 
irssentations  are  extracted  from  Dalrvmule  on  Feuds:— 

!•  right  of  representation  was  more  slowly  introduced  into  the  collateral  thaa  iaio 
iding  line. 
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V.  A  fifth  rule  is  that  on  fiiihire  of  lineal  descendants,  or  ii*siio,  of  the  p*'r«* 
last  seised,  the  inheritance  shall  descend  to  his  collateral  reUtion!«.  being  ul"  li^ 
blood  of  the  tirst  purehasor;'*  subject  to  the  three  preceding  rules." 

**  In  tlu»  original  law  of  naiuro.  rcnn'sontation  nuLst  bt»  unknown:  tho«e  who  aiv  ih*-^. 
est  in  blood  to  a  man  will  1m*  conccivt'd  to  )>e  noAi'(.*st  connevteil  with  him.  Aftr^liri^ 
it  \»  obsfrvofl  to  bo  a  hardship  tliat  children  bred  u|>  in  a  suitable  runk  to  that  ot'  lu-.r 
futlutr,  and  with  a  ))rospcct  of  su('«'»'Ciiing  to  liis  rights,  hIiouUI  be  rut  off  at  on<^  fr>a 
tliat  rank  and  that  prospect.  It  coin*^  to  be  obser\*eii  ns  a  further  hanlship.  thai  a 
woman  wlio  lias  married  one  seemingly  her  e<|ual  should,  by  hid  untimely  death,  loit 
not  only  her  husband,  but  sec  her  children  reduced  to  beggary. 

'*  These  considerations  introdu<>ed  tlic  right  of  rejin'sentation  in  the  dtSM^ndinglic^: 
but  the  same  considerations  <lid  not  occur  in  the  collatenil  Wno-..  The  chiidrfL  of » 
brothtM"  or  cousin  liave  not  the  j>ros]>cct  of  suc«*eeding  to  their  uncles*  or  oouMnn"  e9t»:-% 
because  it  is  ahvavH  to  be  supi>osed  every  man  is  to  have  childr«*n  of  hi.*  own.  It  i« 
therefore  no  hardship  ui)on  them  to  be  removed  by  anotlier  uncle  or  iinoth«*r  cou,-:a 
frpm  a  succession  which  they  could  liave  no  reasonable  exi»eotatinn  of  enjoying. 

"The  steps  by  which  the  riglit  of  representation  in  private  RUcce*j*ion*  oani<*  in!At^•« 
collateral  line  in  Great  Britain,  or  even  in  any  other  country  in  Euro|»o.  are  extrnD^lr 
diHicuIt  to  be  traced,  and  perhaps  are  not  very  certain  when  tliey  are  tractnl.  Th^wH^rt 
we  must  supply  tliem  by  tiwi  progress  of  tlie  same  representation  in  public  #ucoe^nn^ 

'*  In  tliesc  last  successions  it  is  plain  that  representation  was  originally  unkmiVT. 
From  the  liistories  of  moih*rn  Europe,  it  appears  that  wli»»n  .'*ucoo^"*ion  wjw  p»>rm:tt«J 
amongst  collaterals  the  nearest  of  bloo<l  t/>ok  to  the  exclusion  of  repn^-iontation. 

•'In  the  time  of  ivlwanl  I.,  tliough  representation  in  the  dps<*ending  linewaii  toIenKlT 
well  established  throughout  Europe,  yet  the  fioint  was  so  doubtful  in  the  collatenl  iot 
that,  upon  the  death  of  Margaret  of  Norway  anci  the  dispute  for  lior  su(*c*e»9ion  h^tV4«^ 
her  cousins  Bruce  and  Baliol,  not  only  the  eiglity  Scotch  comnli^^iollerH  name«l  hr  tbc 
candidates,  and  tlie  twenty-four  English  namt^d  by  king  Edwuni.  were  long  douUfu, 
but  all  Euro])e  wiis  doubtful,  wliich  side  ouglit  to  prevail.  The  precise  ques<tion  in  lh« 
end  put  by  the  king  to  the  commissioners  was,  \\%'ffur  the  more  renvtte  h*f  uitt  c/*yY<  n  ne 
cession,  cominrj  fnim  the  chirr  sixfrr,  miifht  to  r.rrfw.fc  the  tu'ttrcr  hif  a  drrfrrr^  ctmh*^  frf'm  the  rer^ 
suffer f  And,  on  the  answer  importing  that  representation  should  take  plac«,  jnd|!mciS 
was  given  for  Baliol. 

"The  Scotcii  writers  of  those  days  were  positive  this  judgment  wa*  wrong:  lb*  £■*■ 
lish  writers  of  the  same  ]ieriod  were  as  jxisitive  tliat  it  was  right.  These  differ«it<fi- 
nions  may  be  accounted  for.  In  Englan<l,  at  that  time,  repritsentation  in  colUtenlw^ 
cession  was  beginning  to  take  phure;  and  this  advance  of  their  own  nation  the  En^la^ 
made  the  measure  of  their  o]iinion.  Tlie  S<*otch.  on  tlie  other  hand,  at  the  mm 
period,  ha<l  not  arrived  at  the  same  length  :  this  species  of  representation  was  ankiK«i 
to  them  ;  an<l  therefore  they  disapproved  of  the  judgment. 

"Solemn  as  this  dtHMsion  was.  yet  even  in  England,  a  century  afterwards,  the  ri^trf 
representatiim  in  this  line  was  no  far  from  being  complete  that  it  was  tfaeMiDe«M4 
that  gave  rise  to  the  dis]»utcs  ln»tween  the  hous«'s  of  York  an<l  Lancaster  and  inTt-JT-^ 
the  kingdom  in  civil  war.  On  the  abdication  of  Bichard  the  Second,  the  Iwo  \^r^** 
claiming  the  right  to  the  crown  were  his  two  cousins,  the  duke  of  Ijincaster,  M^nof 'V-^b 
of  (iaunt.  who  was  fourth  son  to  Edwanl  the  Thinl.  and  the  earl  of  March.  grand«nt!» 
Lionel,  duke  of  Clan»nce.  who  was  third  son  of  the  same  prince.  And  thediscuvKtf 
related  to  the  rights  of  these  i»eisons,  and  whether  representation  in  collaterd 
sions  ought  to  prevail. 

"  Even  in  later  times,  and  when  the  law  was  better  undc>rstood.  it  wan  on  the 


ground  that.  u]>on  the  death  of  Henry  the  Thinl.  of  Frnni^,  the  League  set  nn  tbfcV' 
<iinal  of  Bourbon  as  heir  to  thi»  crown,  in  opfiosition  to  his  nephew,  the  kins  oi  NtiKfi 


.         king 

This  last  prince  was  son  of  the  elder  branch  to  tlie  cardinal ;  but,  the  cardinal  bein^cM 
step  nearer  to  the  conmion  stock,  it  was  asserted  that  neamcM  of  blood,  uid  not  rlJ*^ 
Mentation,  took  place  in  c«»llateral  succ<^sion. 

"For  many  ages  it  has  ni>wl>een  fixtvl  in  ]>rivate  sucee^^sions  that  rrareaenftatimadt 
collateral  line  shall  take  ]ilMce :  and.  although  of  late  in  Europe  ther«  has  fraiw  kM* 
any  such  dis])Ute  in  laiblie  suc<'essions  as  to  give  room  for  either  example  to  nrvfiiLfrt 
the  exam]>le  of  those  ]>rivate  succe>isions,  and  tlie  now  riveted  notions  of  mankiB^B 
favour  of  re]>resentation.  will  ]>robaV>ly  ])revent  it  from  being  ever  made  again  tfaefdlffvc^ 
of  dispute."    See  Dulrymple  on  Feuiis,  ch.  T).  s.  2,  p.  178,    H.  Chit.  Dmv.  98,  n.- 


**The  custom  of  ;/'i»v'X"<W  extends  to  collaterals;  so  that,  if  one  higher  die 
issue,  all  his  other  brothers  shall  succeed  equally.  Robins,  on  Garelk.  lMK>k  Lck'^ 
But  the  custom  of  Itornnph  Knntish  does  not  extend  to  collateralH :  and  therefewc  <■  ^ 
death  of  one  brotlier.  lands  of  that  tenure  shall  not  go  to  the  yoiuigeat  braChcr 
a  special  custom.     Ibid. — (^mtty. 

^^  It  should  here  be  noticed,  that  though  it  is  necesaary  that  a  perMMi  wiMWOaM' 
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tw  if  Cftottrey  Stiles  purchMes  Imnd,  and  it  deiomda  to  Jobn  Stilet  his  ton, 
lohn  dies  aeiiiod  thereof  without  iasue ;  whoever  sacoeeds  to  this  inherit- 

mast  be  of  the  blood  of  Geofllrev,  the  first  porchmeor  of  this  tumly^ky^ 
Imt  purchasor,  perquisitor^  is  he  who  first  scqoired  the  estate  to  his  ihiiiilyy 
her  the  same  was  transferred  to  him  by  sale  or  by  gift|  or  by  any  other 
od,  except  only  that  of  descent. 

is  is  a  rule  almost  necuiiar  to  our  own  laws,  and  those  of  a  simikr  original. 
it  was  entirely  unknown  among  the  Jews,  Greelcs,  and  Bomans :  none  of 
e  laws  looked  any  further  than  the  person  himself  who  died  seised  of  the 
a ;  but  assigned  him  an  heir,  without  considering  by  what  title  he  gained 

atom  what  ancestor  he  derived  it.  But  the  law  c»  Normandy (/)  agrees 
our  law  in  this  respect :  nor  indeed  is  that  agreement  to  be  wonderwi  at^ 

the  law  of  descents  in  both  is  of  feodal  original ;  and  this  rule  or  canon 
H  otherwise  be  accounted  for  than  by  recurring  to  feodal  principles, 
ben  feudrt  first  began  to  be  hereditary,  it  was  made  a  necessary  qualification 
e  heir,  who  would  succeed  to  a  feud«  that  he  should  be  of  the  blood  of,  that 
leaily  de^scended  from,  the  first  feudatory  or  purehasor.  In  conse-  tmoi 
De  whereof,  if  a  vassal  died  seised  of  a  feud  of  his  own  aec|Qiring,  or  ^ 
an  novum^  it  could  not  descend  to  any  but  his  own  offiipnng;  no,  not  even 
I  brother,  because  he  was  not  descended,  nor  derived  his  blood,  from  the 
loqnirer.    But  if  it  was  feudum  antiquum,  that  is,  one  descended  to  the  vassal 

his  ancestors,  then  his  brother,  or  such  other  collateral  relation  as  was 
nded  and  (lerive<i  hiis  blood  from  tlie  first  feudatory,  might  succeed  to  such 
itance.  To  this  purpose  speaks  the  following  rule  v-^^fraier  frairi^  Mine  Itgi- 
\mrede  defuncto,  in  btneficio  quod  eorum  patria  fuit  $uecedat:  sta  autem  nans  s 
'\h9ts  a  domino  feudum  acceperit,  eo  de/uncto  siae  legitimo  Karedef  f rater  €ju$  m 
\m  non  succetlit"(m)    The  true  feodal  reason  for  which  rule  was  this;  that 

was  given  to  a  man,  for  his  personal  ser\'ice  and  personal  merit,  onght  not 
scend  to  any  but  the  heirs  ot  his  person.  And  therefore,  as  in  eataleS'taily 
rh  a  pn>|K*r  feu<l  von*  much  resembled.)  ho  in  the  feodal  donation,  **mmem 
f«s,  IS  prima  inw^titura  exprtiitum,  tantum  ad  descendentea  ex  carport  priwU 
li  exttnditur;  et  non  ad  coUateralea,  nisi  ex  corpore  primi  vasalli  $ivt  $tipitis 
tdant;*\n)  the  will  of  the  donor,  or  original  loni,  (when  ibuds  were  turned 
lite-estates  into  inheritaneeM, )  not  being  to  mske  them  absolutely  hereditary, 
the  liomun  all'Mlinm,  but  hereditary  only  sub  moth:  not  hereditary  to  the 
;«ral  relutions,  or  lineal  aneentors,  or  husband,  or  wife,  of  the  feudatory,  but 
e  iwue  descended  from  his  body  only. 
»wever,  in  priKvss  of  time,  when  the  feodal  rigour  was  in  part  abated,  a 

(••  Co.  Litt.  \Z  (m)\  f^ml.  1«  1 1. 

•  <.  t;r.  nmUmm,  r.  2&.  (•>  Cmig.  1. 1,  f.  m  ilw 


mujit  fhow  himnelf  to  l>e  of  the  blood  of  the  firnt  purchssor,  yet,  where  the  per 
vbo  inherit  kucvnmhI  or  dmve  title  to  the  inheritance  by  virtue  of  remote  and  in 
■diate  cl<^*enu  from  the  purchaiior,  it  will  be  sufficient  if  they  are  related  by  half- 
only  to  the  purchanor.  or  to  such  other  remote  and  intermediate  anoectois  who 
formerly  and  intermediately  neised  of  the  inheritance  in  the  regular  oourM  of 
nt  from  the  piin^hanor.  provided,  accordinff  to  the  rule  which  follow*,  they  are  the 
uatt  legal  relativcM  of  the  whole  blood  to  toe  pemon  last  aeiMKL  Bob.  Inh.  45.  For 
pie,  M^  pi*sU  p.  *22><. — CiiiTTr. 

o  be  of  th«*  hlood  of  Geoffrey  is  either  to  be  immediately  dencended  fVom  him^  or 
deacende<l  from  the  Mmf  mupfr  of  common  ance^tork    Two  persona  are  AMum^ittNa, 
9  oi  the  hloocl  (that  ih,  whole  blood)  of  each  other,  who  are  deaoended  from  the 
two  ancefltom. 

B  heir  and  ancestor  muftt  not  only  have  two  common  snceatofs  with  the  originsJ 
UMor  of  the  entate,  hut  miHt  have  two  common  anceator*  with  each  other;  and 
fore,  if  the  «oti  purrlia^en  landji  and  dien  without  iiwue,  and  it  descends  to  any  heir 
•  part  of  the  father,  if  the  lino  of  the  father  should  afterwmrds  become  extinct,  it 
H  pans  to  the  line  of  the  mother.  Hale*s  Uist.  C.  I^  240.  49  E.  III.  12.  And  lor 
ime  reason,  if  it  should  dc^soend  to  the  line  of  any  female,  it  can  never  aflerwarda» 
failure  of  that  line,  l»e  transmitted  to  the  line  of  any  other  female ;  for,  sooordiaa 
i  next  rule, — vis  the  sixth. — the  heir  of  the  person  IsBt  seised  must  be  a  eoUatsni| 
saa  of  the  whole  blood.— Cbsutlui. 
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method  was  invented  to  let  in  the  eolhitcnil  relations  of  the  grantee  to  the  id- 
heritanc'is  l»y  granting  him  iifntthim  novum  to  hold  vt  feudum  antiquum;  that  i^ 
with  all  the  qualities  annexed  of  a  feud  derived  from  hiH  ancestors;  and  theiitb« 
collateral  rolationH  were  admitted  to  succeed  even  in  infinitum^  because  theymii^t 
have  been  of  the  blood  (»f,  that  is,  descended  from,  the  lirnt  imaginary  pnrcha»or. 
**>«>.>!  ^'^****  *since  it  is  not  ascertained  in  such  general  grants.  M-hethertbi»fim4 
— 'J  shall  be  held  utfeufhim  paternutn  ovfeudum  avituiji,  but  ytfeudvm  ahtiqmm 
merely;  as  a  feud  of  indefinite  antiquity:  that  is,  since  it  in  not  ascertained 
from  which  of  the  ancestoi-s  of  the  grantee  this  feud  shall  be  supposed  to  hate 
descended ;  the  law  will  not  ascertain  it,  but  will  suppose  any  of  liis  ance^tn?*, 
pro  re  nata,  to  have  been  the  lirst  purchasor :  and  thereibro  it  admits  any  of  Lit 
collatenil  kindred  (who  have  the  other  necessary  requisites)  to  the  inheritaBCf, 
because  every  collateral  kinsman  must  be  descended  from  some  one  of  his  lineal 
ancestoi'S. 

Of  this  nature  arc  all  the  grants  of  fee-simple  estates  of  this  kingdom,  fer 
there  is  now  in  the  law  of  pjugland  no  such  thing  as  a  grant  of  n  feodum  fkorm. 
to  be  held  ut  novum:  unless  in  the  case  of  a  fee-tail,  and  there  we  see  that  tiii# 
rule  is  strictly  observed,  and  none  but  the  lineal  descendants  of  the  tirst  dome 
(or  purchasor)  are  admitted;  but  every  grant  of  tattds  in  fre-nimjde  is  with  Kf« 
feud  urn  7iovum  to  be  hdd  ut  antiquum,  as  a  feud  tchose  antiquity  is  indefinite:  and 
therefore  the  collateral  kindred  of  the  grantee,  or  descendants  from  any  <rf*fc» 
lineal  ancestors,  by  whom  the  lands  might  have  possibly  been  purchaised,  arr 
capable  of  being  called  to  the  inheritance." 

Yet,  when  an  estate  hath  really  df^cended  in  a  course  of  inheritance  to  tk 
pei'son  last  seise<l,  the  strict  rule  of  the  fe<jdal  law  is  still  obser\'ed;  and  noa* 
are  admitted  but  the  heirs  of  those  through  whom  the  inheritance  hath  pawed: 
for  all  others  have  demonstral>ly  none  of  the  bhxKl  of  the  first  purchasor  in  tbea, 
and  thei*efore  shall  never  su<-ceed.'*    As,  if  lands  c«)me  to  John  Stiles  hvdestert 
from  his  mother  Lucy  Baker,  no  relation  of  his  fatlier  (as  such)  shall  frerti 
his  heir  of  these  lands;  and  vice  ivtm,  if  they  descended  from  his  father  Getf 
frey  Stiles,  no  relation  of  his  mother  (as  such)  shall  ever  be  admitti^d  thmi* 
for  his  lather's  kin<lred  have  none  of  his  mother's  blood,  nor  have  his  molkirt 
relations  any  share  of  his  father's  bIoo<l.     And  so,  if  the  estate  descended fr* 
*oo'?-|     his  father's  father,  (ieorge  Stiles;  the  relations  of  *hi8  father's  nniffcff. 
-•     (Vcilia  Kemj>e,  shall  for  the  same  reason  never  be  admitted,  hot  oe^ 
those  of  his  father's  father.-*     This  is  also  the  rule  of  the  French  law.^^o^  wW 
is  derived  from  the  same  feodal  fountain. 

Here  we  may  observe,  that  so  far  as  the  feud  is  really  antiquum,  theki 
traces  it  back,  and  will  not  suf^'er  any  to  inherit  but  the  blood  of  those  awfrta 

(•)  Diim^t,  pnrt  2,  pr. 

*•  WlnMv  a  man  takes  ))y  purchaso,  ho  mast  take  the  e«tate  as  a  fevthnu  jrtifn**j  I*i 
thnu;rh  it  ))o  limitfvl  to  his  lirirs  on  the  part  of  his  mother,  yet  the  hein  on  tb*!***  I*' 
»u\o  shall  l»e  jnrfornMl  in  the  descent:  for  no  one  is  nt  lihortv  to  create*  Mwkai*  J>. 
inheritanoe.     IF.  Chit.  r)o>r.  'A,  \'2X     ^  Ou.  Dip.  ;W0.     Wntk.  Dew.  222.  SSX-Cuim. 

"It  will  sometimes  ha]i)>cn  that  two  estates  or  titles,  the  one  leml  and  tk*** 
eqiiitahle.  will  d«'scen«l  upon  the  same  person,  in  which  case  thev  will  1)ec«Be  ■■* 
aiifl  the  ei^uitahle  sliull  follow  the  line  of  descent  throu/xh  whiclb  the  lfyd<rt** 
8C4mded.  See  (loodri^ht  d.  Alston  in.  Wells,  Doujj.  771.  And  in  the  latefwrfl*jj 
v«.  Sneyd.  ll  Simons  »t  Stu.  He]».  4').)  where  an  infant  died  roiscmI  of  an  ^™''''|'?jjl 
dej»cendin;r  rr  jynrte  rtuifrrhtl,  the  lejral  estate  beinp  vested  in  tniste^^  hb  iatipj'yjl 
call  for  a  conveyance  of  the  lejud  estate  (by  which  the  course  of  de*oent  laipt^ 
})een  broken)  was  held  to  ]>e  a  sufficient  reason  to  induce  a  court  of  equitrtocoi*' 
the  cas»'  ns  if  such  a  conveyan<'e  had  actually  l>een  made,  it  not  being,  accontag** 
terms  of  the  trust,  any  i)art  of  the  express  duty  of  the  tniRtecs  to  execute  laA «*^ 
anre. — Ciiitty.  ^^ 

"  Hence  tJie  expressi»^n  hrir  of  fmr  must  always  ha  used  with  a  referwio  to •  y^ 
estate;  for  if  an  only  child  h.i'»  taken  by  «lescent  an  estate  fW>m  his  fatbertad 
from  his  mother.  ui)on  his  death  without  issue  these  estates  will  descend  totwO' 
persons:  so  also,  if  his  two  jirandfathers  ami  two  pnm<lmothers  had  each  aB«<i^' 
descende<l  to  his  father  an<l  mother,  whom  1  supi>ose  also  to  be  only  chndlWi**' 
before,  these  four  estates  will  descend  to  four  different  heirs. 
566 
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r»m  till'  fond  wan  conveyed  to  the  late  proprietor.  But  when,  through 
t*  time,  it  euri  truce  it  no  further;  an  if  it  bo  not  known  whether  his 
her,  (leor^e  StileH,  iiiherite<l  it  from  hiM  father  Walter  Stiles,  or  his  mo- 
intian  Smith,  or  if  it  n|>|>ear  that  his  f^nindlather  was  the  tint  ^p^ntoe, 
N»k  it  (hy  the  general  luw)  uh  a  feud  of  indetinite  antiquity;  in  either 
eam»M  the  luw  udmitri  tlie  doHoendantH  of  any  anccfltor  of  (ieor^  Stiles, 
itenml  or  maternal,  to  \hs  in  their  due  order  the  heirs  to  John  Stiles  of 
te ;  U^euuM*  in  the  tirHt  oomo  it  ih  really  uncertain,  and  in  the  Hocond 
H  Mip|M)Ki*4l  to  \h}  uncertain,  whether  the  ^^ndfathor  derived  his  title 
|Mirt  of  his  tilt  her  or  his  mother. 

lien  is  the  ^reut  und  ^reneral  principle  upon  which  the  law  of  collateral 
ict^H  de|K*nds ;  that,  upon  failure  of  issue  in  the  last  proprietor,  the 
all  dcs<-end  to  the  hkxNl  of  the  first  purchuf^or;  or,  that  it  shall  renult 
tht*  iK'irs  of  the  IknIv  of  that  ancestor  fmm  whom  it  either  really  has, 
|>t>sod  hy  fiction  of  luw  to  have,  originally  descended ;  according  to  the 
.  d«»wn  in  the  ycttr-lK)oks,(//)' FitzlierlK^rt.C^)  Hrook,(r)  and  IIale,(«) 
L*  who  woiilfi  have  U^en  heir  to  the  father  of  the  deceased"  ( und,  of 
o  the  mother,  or  any  other  reul  or  sup|H>sed  purchasing  ancestor) 
Iso  he  lieir  to  the  s(»n  ;'*  a  maxim  that  will  hi»hl  universally,  except  in 
of  a  hrotlu-r  or  sister  of  the  half-hltsNl,  which  exception  (as  we  shall 
iiXvD  «i«'p**n<ls  u|M»n  very  special  ^n>unds. 

ties  (»f  inheritance  that  remain  are  only  rules  of  evidence,  calculate<i  to 
ite   who   the   purchasin*^  ancestor  was;   which  *  in  feud  U  vert     r^^oA 
lus  in  proci'?*s  <»f  time  Ikhmi  for^otten^  and  is  sup|>osed  so  to  l)o     ^  '" 
that  are  held  ut  nntitpiin. 

s\\X\\  nii(*  or  <'an(»n  therefore  is,  that  the  collateral  heir  of  the  person 

d  mn*it  Ik*  hi-  next  collatenil  kinsman  of  the  irhitle  hlootlj" 

he  niii^t  !>«•  his  next  <'oilateral  kinsman  either  i>erHonally  or  jure  repre^ 

f.<  ;^  which  proximity  is  re<*koned  acconlini;  to  the  canonical  de;n^'csof 

linity    hefon*   mcntione<l.     Thercton',   the  hrother  hein^   in   the  first 

If  an«i   h\^  di'scindaiits  sltall  cxchide  the  uncle  an<l  his  i-«sue,  who  is 

tin*    ytr.iijil.     And    licrcin    consists    the  true    reason  i>f  the    diffenMit 

of  (.-<»iii|iiitiiii;  the  di'<^recs  of  consan^^uinity,  in  the  civil  law  on  the 

r  M.  i:  y^iw.  i\.  u.  I")  n<i*i  :tN. 


r«t»T«i»«  •■  i'»  till-*  and  tin*  j»nM'iHlin;»  nil«».  it  is  to  Ik»  ol»9M»rvo<l  thnt,  "in  i>nli'r  to 
•  a  j.t.M|  i;tli'.  ihf  j»:irty  iini?-t  J»«»  tln»  iifjin'st  (v>Ilut(*nil  hfir  of  the  whol««  l»Ii>ocl 
■-•HI  l.i-i  ■•••i"«''l  on  I  lit'  p.irt  nt"  tli«*  anrf-^tor  liinm^h  whom  th«»  i»j*tiit«»  dt»^<"«'ii<li»<l." 
•!  II. li."  »|..Mk*  iif  lli»'  iHMFf^t  f«»llat«»ral  n-lution  of  the  wholf  MoihI  of  tht*  |K*r- 
••■i-.-'i.  :in<l  "i  tin*  MimmI  of  tin*  first  i»un*lni-or.  hi»  nit^ann  tin*  Inttor  hnint^h  of 
-•>:>*n  a-  a  •|U:ilitiiiitinn.  ami  n<>t  an  addition,  to  tho  first  bninrh.  that  th«*  (^»I* 
ir«>t  tlf  \vlii>l«-  111. Hill  niiiM  rlaiin  thmn;;!)!  t)it*  im<*t*Htor  from  whom  tho  estate 
1.  :intl  tlm*  }**'  nf  th«'  MoimI  nf  th«»  fip*t  purchasor.  IVr  l4«»ach,  vioo-chanr<»nor, 
".  >li.w«-n.  I  *^:iii.  *V  Stu.  1{«*|».  *J'»7.  wliirh  «'a-«',  and  the  |M»iiijrrei»  annexi*<l  to 
,  i|.'».r\«'  attfnti*>n.  On  arrount  of  th«»  «{iiaIifii*Ation  ro<|nire<l  for  the  hoir  to  he 
«-l  .»!"  x\it'  tir-i  |»un-lia«««»r  or  ar«|uir«T  nt"  tht*  o^tatc,  it  may  not  unfrtN|u«'ntlT 
liiit  *i.«-  {••-r««>n  M|>i>n  whom  th**  inhoritann*  dovolvi^  in  a  r«*>nilar  and  \**sh\ 
i|.'«.>fTit  or  otii-t  i'»«ion  jo  not  {:%•*  indt'iN'inlfntly  of.  and  layinp  a<«i<le,  thi;*  ()iialifi- 
•ir  «»r  n'-xt  •►!"  km  to  tht-  jwrMm  \iisi  soisnl  of  it,  <Mther  in  the  ]iat4'rna]  or  niater- 

ar*  tlint  I.iMl«-t«in  and  hi-*  minmi*ntator.  Innl  Tiiko.  (Ten.  ».  fi,  fo.  11,  h..>  have 
I  A  ilitf<T*iit  «!'Mtriin»  '*t«>nrhin;r  th«*  niM-i^Mty  of  tho  |»erson  who  inherit-*  Umuc 
if.  or  th«'  worttiif^t  and  inMrost  rflativ«*,  to  tht«  iMTton  last  *ei{ii*<l  ;**  Init  it  it 
t  tliat  ttn*  nih*^  nni^t  ht«  takt«n  top'th«*r  in  a  omntH'tiMl  view,  and  a.<«  itiirh  tho 
-t.in'i  thii^: — "Th.it  i)i<>  ]H>r*>on  or  ]H*rson<t  who  inherit,  and  ii|Min  whom  thi'law 
inh»'ril.irn  ■•  iii-^n  th»'  «l»-ath  of  tlio  |MTs«>n  *ei*«*d.  miHt  always*  In*  tho  worlhiwt 
-t  of  ..Mill  I  if  tli.'  p-l.iiivfs  of  tht*  whoh*  lihxxi  of  th*»  person  lant  !M»isisl  an  arn 
hmI  .iiii|  riin«.»iiL'iiiiiitv  of  tht*  |)nr''h;L'>or.  an«l  itu«*h  as  art*  not  in«*a|taiMt«ttM|  hy 
uh'  of  i|#-i'.-rit."     Koh.  Inh.  Wk  47. — <'iiiTTr. 

<  oniv  trii<*  in  thi*  patiTnal  lim.*;  for  wht*n  tht*  |iatt«mal  and  maternal  lin«^  ara 
iitt*'d  to  tilt'  inh**ntan<N'.  th«'  mott  rt*niot«'  colhitoral  kin*tman  *-jr  ftitru  patentA 
it  U"fort»  tht*  n»'urt»i«t  tx  pxrtr  mati-nid,     .Si*o  i».  i>0,  /**»<. — t'iiai*TiAN. 
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one  hand,  and  in  the  canon  and  common  laws  on  tho  other.  The  cinlliv 
regnrdrt  consanguinity  principally  with  reBpect  to  snccesfiions,  and  tbereiDiw 
naturally  considers  only  the  person  deceased,  to  whom  the  relation  indilMK. 
it  thereibre  counts  the  degrees  of  kindred  according  to  the  number  of  pens 
through  whom  the  claim  must  be  derived  from  him ;  and  makes  not  onljrlb 
great-nephew  but  also  his  tirst-cousin  to  be  both  related  to  him  in  the  Aat 
degree ;  because  there  are  three  persons  between  him  and  each  of  them.  Bl 
canon  law  regards  consanguinity  principally  with  a  view  to  prevent  incwtw 
marriages  between  those  who  have  a  largo  portion  of  the  same  blood  mmf 
in  their  respective  veins;  and  therefore  looks  up  to  the  author  of  thatblooiff 
the  common  ancestor,  reckoning  tho  degrees  from  him :  so  that  the  gni- 
nephew  is  related  in  the  third  canonical  dct|:ree  to  the  person  propoteiaMlAi 
tirst-cousin  in  the  second ;  tho  former  being  distant  three  aegreei  frn  U 
common  ancestor,  (the  father  of  the  propositus,)  and  therefore  dema^vtf 
one-fourth  of  his  blood  from  the  same  fountain  ;  the  latter,  and  also  the /np» 
tvs  himself,  being  each  of  them  distant  only  two  degrees  from  the  cobm 
ancestor,  (tho  grandfather  of  each,)  and  therefore  having  one-half  of  cichrf 
their  bloods  the  same.  The  common  law  regards  consanguinity  princfdjf 
with  respect  to  descents;  and  having  therein  tho  same  object  in  TiewMW 
♦99^1  ^^^'^h  It  may  seem  as  if  it  ought  *to  proceed  according  to  the  civil n» 
-'  putation.  But  as  it  also  n»spect8  the  purchasing  ancestor,  fron  wta 
the  estate  was  derived,  it  therein  resembles  the  canon  law,  and  therefore eM* 
its  degrees  in  the  same  manner.  Indeed,  the  designation  of  person,  in iMkii| 
for  the  next  of  kin,  will  come  to  exactly  the  same  end,  (though  the  digiw 
will  be  differently  numbered,)  whichever  method  of  computation  we  nfp* 
tho  law  of  England  to  use ;  since  the  right  of  representation  of  the  pimtlf 
the  issue  is  allowed  to  prevail  in  infinitum*^    This  allowance  was  ibulii^ 

^  It  is  suggested  hy  Mr.  Clirirttinn,  in  his  edition  of  Blackntone,  **thmt  tbfbwaj 
only  wny  of  ascertaining  an  heir  at  luw  in  any  line  or  branch  is  by  the  repracfitMS 
brothers  or  sisters  in  each  generation,  and  that  the  introduction  of  the  oonpyttMi* 
kindred  either  by  the  canon  or  civil  law  into  a  treatise  upon  deitcentii  maj  perpkLJ* 
can  never  assist :  for  if  we  refer  tliis  sixth  rule  either  to  the  civil  or  canon  Ik*.*""' 
nmny  instances  bo  erroneous.  It  is  certain  that  a  great-grandson  of  thefcihw'l"*^ 
will  inherit  before  a  son  of  the  grandfather  *8  brother;  yet  tho  latter  is  thtuitaS^ 
kinsman  according  to  both  the  canon  and  civil  law  computation ;  for  the  foniifriia* 
fourth  degree  by  the  canon  and  tlie  sixth  by  the  civil  law,  the  latter  if  in  the  thin f 
the  canon  and  the  fifth  by  the  civil ;  but  in  the  descent  of  real  property  thefonKfif' 
be  preferred." 

The  doctrine  of  consanguinity,  as  laid  down  hy  Blackstone,  has,  howrrfr, hta  ■■ 
vindicatwl  by  the  author  of  the  recent  treatise  of  deferents:—  ^        . 

*'Mr.  Christian  asserts  that  'this  introduction  of  the  computation  of  kiodrn  ilii 
treatise  of  tloscent  may  |K*rplex,  but  can  never  afisist.' 

**  But  it  may  be  asked,  By  what  means  are  we  to  ascertain  and  detemuDe «hoi»>J 
est  to  a  person  deceasinl, — ^whether  his  uncle  or  his  brother,  or  any  other  of  hJi"**^ 
We  have  no  rule  wliich  dire<*ts  that  a  brother  can  inherit  before  an  miete.fc*' 


that  on  failure  of  lineal  descendants,  or  issue  of  the  person  last  seised,  the  ■ha*J" 
shall  descend  to  his  collateral  relations.  Canon  5.  And  then  foUowithiiMl^'* 
which  designates  which  of  these  collateral  relations  shall  be  preferred,  ■**>!?* *f?^ 
collateral  kinsman  of  the  whole  blood.  And  who,  it  will  be  asked,  is  thsw»tf~^ 
kinsman  ?  Unless  we  can  liave  n»<»ourse  to  the  degrees  of  consanguinity  ■•p^"*'"  J 
by  the  canon  law,  in  onler  to  asc«'rtain  this  fact,  we  have  no  rule  by  whifh  — *^ 
termine  what  collateral  relativ(»  is  entitled  to  the  inheritance.  But  "•Ch^^vJJJ 
asserts  that  tliis  computation  of  the  sixth  rule  of  descents,  if  referred  either tstj** 
or  canon  law,  will  in  many  instances  be  erroneous;  for  a  grandson  of  the  fathfTM^^ 
will  inherit  before  a  son  of  the  grandfather's  brother,  yet  the  latter  is  the  nfl**"*2 
kinsman.  Mr.  (\*s  assertion  is  found^Hl  on  a  mistaken  view  of  the  rules  rf  d***^ 
on  a  disreganl  of  their  connection  one  with  another ;  for  if  we  refer  to  *h*f^^5 
wliich  intimates  that  tho  descvnt  in  the  collateral  line  is  sulyect  to  the  wW^JI^ 
and  fourth  rules  of  ih-sci-nt.  we  shall  find  that  'the  lineal  descendants  of  any  f(^^ 
ceasefl  shall  represent  tlieir  ancestor,  and  stand  in  the  same  plac*e  as  theptiMihl^ 
would  have  done  hafl  he  been  living:'  and  again,  by  the  exposition  of  loraCekff"* 
word  *  next/  we  shall  find  that  it  must  be  understood  in  a  doulila 
508 
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e  there  would  have  fVoqaently  been  many  claimanta  in  ezaetljr  the 
of  kindred,  as  (for  iiiHtancc)  uncles  and  nephewa  of  the  deceased : 
ilicity,  though  no  material  inconvenience  in  the  Bonian  law  of 
ritances,  yet  would  have  been  productive  of  endlese  oonfturion 
ffht  of  Hole  succoHHion,  as  with  us,  is  established.  The  issue  or 
berefore  of  John  Sttlos's  brother  are  all  of  them  in  the  first  degree 
ith  respect  to  inheritances,  those  of  his  uncle  in  the  second,  and 
o^reat-uucle  in  the  third ;  as  their  respective  ancestors,  if  livinff, 
>een ;  and  are  Heverailj  called  to  the  succession  in  right  of  sncn 
itativo  proximity. 

of  ropreHcntatiou  being  thus  established,  the  former  part  of  the 
amounts  to  tluH;  that  on  failure  of  issne  of  the  person  last  seised, 
se  shall  descend  to  the  other  subsisting  issue  of  his  next  immediate 
lus,  if  John  8tilcM  dies  without  issue,  his  estate  shall  descend  to 
>rother,  or  his  n^presentatives,  he  being  lineally  descended  fVom 
.•s,  John's  next  immediate  ancestor,  or  fhther.  On  the  fiiilnre  of 
sistors,  and  their  inHuc,  it  shall  descend  to  the  uncle  of  John 
leal  deHceiidant  of  hii»  grandfather  George,  and  so  on  in  ta/fiiiificiR. 
to  which  was  the  law  of  inheritance  among  the  ancient  Germans, 
»r8 : — '*  htrredtn  succc^fsoresf^ue,  sui  cuique  liberie  et  nullum  testamentum: 
unt,  proximus  grndus  in  possessionem  fratru,  patrui,  avuneuli."(t) 
it  muHt  be  obHi*r>'e<l,  that  the  lineal  ancestors,  though  r^oa 
the  firnt  rule)  incupuble  themselves  of  succeeding  to  the  ^ 
le  it  is  Hup|>osod  to  have  already  passed  them,  are  3*et  the  common 
vhioli  the  next  sucooHHor  must  snring.  And  therefore  in  the  Jewish 
thirt  respect  entin*ly  corrcHiMHids  with  ours,(ii)  the  father  or  other 
>r  is  hiiiiHoIf  Kuid  to  U^  the  heir,  though  long  since  dead,  as  being 
jy  the  ]H'nu>nH  of  Iuh  itwuc ;  wlio  are  neld  to  succeed,  not  in  their 
M  bn^tliren,  uiu-leM,  &c.,  but  in  right  of  representation,  as  the  off- 
f  futluT,  ^nindtathor,  kv.  of  the  deceased. (ir)  But,  though  the 
L»Mtor  )k*  tliuH  the  root  of  the  inheritance,  yet  with  us  it  is  not 
Kfmc  him  in  making  out  the  pedigree  or  descent.     For  the  descent 

rito*  <!'  M  r.  Otrm.  £1.  (*) M«Ipq,  4r  tmeam.  Mkr.  t.  IS. 

iimU  r.  &&vki. 


rmiji  uikI  n<*xt  j'trf  ymfiihtpniafU,  that  ik,  by  right  of  repreventation  and  by 
H|uity.  hikI  that  Litth>t4»n,  in  hiti  iMwitioii  that  the  'next  collateral  cou»in 
nitMiK'th  of  th**  ri);ht  of  ropro>«*i)tution  :  for  leirally,  in  coune  of  descents, 
>1(mmI  inhcritiiMt*.  i\\  Litt.  lo,  h.  And  thon*fore,  though  on  Ihefaceof 
U4iiii>riiinity  tho  gnMit-gnindson  of  the  father'*  brother  does  api>ear  to  be 
n*iiiov<Ml  th.ui  th<'  Kon  of  the  gramlfather's  brother,  vet  ina«rouchashe 
liii«'al  »ni>«'Htor.  thf  iindt*  of  the  d«»oeai»ed.  he  ia  one  degree  nearer  than 
^nui(lfutht*r't(  hrothcr,  wlio  rfpre^ontu  only  the  great-uncle  of  the  deoeaaed. 
.  i\  (ii.Hiiv«iws  thiH  <ifM*trine  of  r«*pr«»!M»ntMtion  of  Mood,  and  propoaea  that 
r  tru«*  in  th«'  |iat«*rii:d  lino:  for  when  the  fHitemal  and  matemaJ  lines  are 

to  th«*  inhi'ritanro.  that  ii,  wh«*n  the  decvaMnl  waa  the  purchaaer  of  the 
thorefnro  in  n  frmhtm  nnvum,  to  l>e  held  ui  afUiffuum^  the  moat  remote  col- 
n  fx  jftru  f^tffifut  will  inhtTit  U»fore  the  nearest  ex  parte  wtatermd,     Mr.  C. 

th«>  «Mini«*  «*rror.  nn<l  H4«4*ni<  to  di?*r«»gard  the  nuhaequent  rulea  of  descent 
Lin'iriHl  fl*>riv«Ml  from  tht»  Mood  of  the  male  anceators,  however  remote,  are 
e  thtHu*  from  th«'  MimkI  of  th«»  female,  however  near.  The  rule  therefore 
ft  and  iin«*x<*t'ption:iMo  in  tluH  form. — that  the  collateral  kiniiman,  who  it 
fM^ntution  or  in  hitt  own  |M>rsonal  right  n4*an*iit  to  the  deceased,  nhall  be 
mrc«HNl  to  till*  inhtTitanoc  on  failun*  of  hin  lineal  deacendanta.  The  rulea 
,«t  In*  tak*Mi  t«ii;f>th<r  in  a  (*onno<*t«*<l  view ;  nor  can  we  in  many  innlancea 
iif  the  (*uii«in<i  of  (l('<>(*ont  as  u  iMMitive  rule  without  tuch  connection  the 
ler.  TIiii«<.  for  in<«tanc<>.  it*  in  the  liin'ot  deaioendinK  line  by  the  firnt  canon, 
'.  ull  th«*  rliildri'n,  *>o  hy  tlio  tifth  nile  all  the  c«)llateral  relative*,  of  any 
h1  would  Im*  fntitltnl  to  an  <»(|iml  nhare  of  the  inheritance:  but  theneare 
x|»lain«Ml,  th<*  om*  to  ni«*an  tho  male  i!**ue.  and  of  them  the  eldeat,  in  pre* 
feniiih***:  nn<l  tli**  lutt(*r.  the  next  collateral,  either  in  hi*  own  right,  or  bw 

ill  the  male  line,  in  prt^ferenco  to  the  female."  See  U.  Chit.  Deao.  110-113, 
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botwecn  two  brothers  is  held  to  bean  immediate  dcRiicnt ;  and  therefore  title  n^ 
be  niuclu  by  one  brother  or  his  representatives  to  or  through  another  wiihui 
mentioning  their  common  father.(.r)     If  Geoffrey  Stiles  bath  two  floii».Jo^ 
and  Francis,  Francis  may  chiim  as  heir  to  John,  without  naminj;;  their  &th^ 
Geoffrey ;  and  so  the  son  of  Fi-ancis  may  claim  as  cousin  and  heir  to  MattWc 
the  son  of  John,  without  naming  the  grandfather;  viz.,  as  son  of  Francis wfti|j 
was  tiie  brother  of  Jolm,  who  was  the  father  of  Matthew.     Bat  xhont^  tk 
common  aneostora  are  not  named  in  deducing  the  pedigree,  yet  thelawiii| 
respects  them  as  the  fountains  of  inlieritable  blood;  and  therefore,  id  onitf  Iftj 
ascertain  the  coHateral  heir  of  John  Stiles,  it  is  first  neccssarv  to  recur  to  U|| 
ancestors  in  the  first  degree ;   and  if  they  have  left  any  otfier  iMue  huakki 
John,  that  issue  will  be  his  heir.     On  default  of  such,  we  must  ascend  ooesHM 
higher,  to  the  ancestors  in  the  second  degree,  and  then  to  those  io  tiwtikiiii 
and  fourth,  and  so  upwards  in  infinitum,  till  some  couple  of  anceston  be  fool 
who  have  other  issue  descending  from  them  besides  the  deceased,  in  a  pmU  i 
or  collateral  line.     From  these  ancestors  the  heir  of  John  Stiles  must  deriiYlil] 
descent ;  and  in  such  derivation  the  same  rules  must  be  observed,  with  read 
*90T\    ^^  ^^^^  sex, '''primogeniture,  and  representation,  that  have  betore  ha 
^    laid  down  with  regard  to  lineal  descents  from  the  person  of  tlie  kit 
proprietor. 

But,  secondly,  the  heir  need  not  be  the  nearest  kinsman  absolatek.  te 
only  sub  modo;  that  is,  he  must  be  the  nearest  kinsman  of  the  irAo^Viood; 
for  if  there  be  a  much  nearer  kinsman  of  the  Aa//-blood,  a  distant  kioflfl 
of  the  whole  blood  shall  be  admitted,  and  the  other  entirelv  excloded;iiff 
the  estate  shall  escheat  to  the  lord,  sooner  than  the  half-blood  thill  w 
herit.^ 

A  kinsman  of  the  whole  blood  is  he  that  is  derived,  not  only  from  the  m 
ancestor,  but  from  the  same  cou|)le  of  ancestors.  For  as  every  mao'*  «n 
blood  is  compounded  of  tlie  bloods  of  his  respective  ancestors,  he  onlj  i»  jn* 
perly  of  the  whole  or  entire  blood  with  anotlier,  who  hath  (so  far  as  the  difUM 
of  degrees  will  permit)  all  the  same  ingredients  in  the  composition  of  hufblN' 
that  the  other  had.  Thus,  the  blood  of  John  Stiles  being  composed  of  tWa 
of  (ieortVev  Stiles  his  father,  and  Lucy  ]5aker  his  mother,  therefore  his  bwtkff 
Francis,  iK'ing  descended  from  both  the  same  pai*ents,  hath  entirely  tbe  «• 
blood  witli  John  Stiles;  or  he  is  his  brother  of  the  whole  blood.  Bnl  it*^ 
the  death  of  Geoffrey,  Lucy  Baker  the  mother  marries  a  second  hnshmil*** 
Gay,  and  hath  issue  l)y  him  ;  the  blood  of  this  issue,  being  compoanded of  dl 
blood  of  Lucy  Baker  (it  is  true)  on  the  one  part,  but  that  of  Lewis  (fay  (ia» 
of  Geoffrey  Stiles)  oii  the  other  part,  it  hath  therefore  only  half  th«  ijj 
ingredients  with  that  of  John  Stiles;  so  that  he  is  only  his  brother  of  the  W 
blood,  and  for  that  reason  they  shall  never  inherit  to  each  other.  So  il*" 
the  father  has  two  sons,  A.  and  B.,  l)y  different  venters  or  wives;  no* tl* 
two  brethren  are  not  brethrt»n  of  the  whole  blood,  and  therefore  shill  ■«'• 
inherit  to  each  other,  but  the  estate  shall  rather  escheat  to  the  lord.  X«Ji''* 
if  the  father  dies,  and  his  lands  descend  to  his  eldest  son  A.,  whoentontacM 
and  dies  seised  without  issue ;  still  B.  shall  not  be  heir  to  this  est«t«,k«** 
he  is  only  of  the  half-blood  to  A.,  the  person  last  seised;  but  it  shall  dciMii* 
a  sister  (if  any)  of  the  whole  blood  to  A.:  for  in  such  cases  the  inaxi»i«»*J 
the  seisin  or  po.*iS(\<sio  fratris  fna't  sororcm  esse  hipredvm.  Yet,  had  A.  (fiedw 
*«»g-i  *>"^  entry,  then  B.  might  have  inherited;  not  at  *heir  to  A.hiik* 
-•  brother,  but  as  heir  to  the  common  father,  who  waa  the  pen*** 
actually  seised. (y)* 

(«)  Sill.  IWk   I  Vtntr.  423.   I  Lot.  AO.    13  Mod.  A10.  <^  BakK ILCL L VL 

"^  It  may  ho  ohsi>rv(¥d  that  it  is  always  in t funded  or  preBumed  thaiapciwaii^^ 
whole  bhxxl  until  th»'  contrary  l»o  shown.  Kitoh.  225,  a.  Plowd.  77,  IL  THfcl^^* 
pi.  (».  p.  11,  b.     Wrttk.  Dose.  7"),  n.  (u.) — ('hitty. 

^The  meaning  of  tho  maxim  is.  that  the  pa^t.'iession  of  a  brother  will  onkskii*' 
of  the  wliolu  bluod  his  hoir  in  preference  to  a  brother  of  the  half-Uood.    liHK 
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it  loUd  exclusion  of  the  half-blood  froia  the  inheritanoe,  being  almoet 
Inr  to  our  own  law,  is  looked  apon  as  a  strange  hardship  hv  such  as  are 
naiDted  with  the  reasons  on  which  it  is  ^rouided.  Bnt  these  oensures 
vom  a  misapprehenstdn  of  the  rule,  which  is  not  so  maeh  to  be  considered 

•  Htfht  of  a  rule  of  descent,  as  of  a  rule  of  evidence:  an  auxiltarj  rule,  to 
r  a  fDrmer  into  execution.  And  here  we  must  again  remember,  that  the 
tend  most  universal  principle  of  collateral  inheritances  being  this,  that  the 
to  a  feudum  antiauum  muHt  be  of  the  blood  of  the  ftmt  feiraatory  or  iwr- 
Bf,  that  is,  derivea  in  a  lineal  descent  fVom  him;  it  was  originally  requisite, 
fm  gifts  in  tail  it  still  is,  to  make  out  the  pedigree  of  the  heir  from  the  first 
a  or  purchasor,  and  to  show  that  such  heir  was  his  lineal  representative, 
vhen,  bv  length  of  time  and  a  long  course  of  descents,  It  came  (in  those 
sad  unlettered  ages)  to  be  forgotten  who  was  really  the  first  feuaatory  or 
bsor,  and  thereby  the  proof  of  an  actual  descent  from  him  became  im- 
Ue;  then  the  law  substituted  what  Sir  Martin  Wright(z)  calls  a  rensoiuiUe, 

•  stead  of  an  impoBsihU.^  proof;  for  it  remits  the  proof  of  an  actual  descent 
the  first  purchanor;  and  only  requires,  in  lien  of  it,  that  the  claimant  be 

of  the  whole  blood  to  the  person  last  in  possession,  (or  derived  from  the 
couple  of  ancestors;)  which  will  probably  answer  the  same  end  as  if  he 

trace  his  pedigree  in  a  direct  line  from  the  first  purchasor.  Por  he  who 
r  kinsman  of  the  whole  blood  can  have  no  ancestors  beyond  or  higher 

the  common  stock,  but  what  are  eoually  my  ancestors  also;  and  mine 
•01  vtna  his:  he  therefore  is  very  likely  to  be  derived  from  that  ud- 
n  ancestor  of  mine  from  whom  the  inheritance  descended.  But  a 
urn  of  the  half-blood  has  but  one-half  of  his  ancestors  above  the  common 
;  the  same  as  mine;  and  therefore  there  is  not  the  same  probability'' of 
standing  requisite  in  the  law,  that  he  be  derived  from  the  blood  w  the 
p«rehaiM>r. 

•oiu<»  inhentan<*<*8  th**r«*  rnnnot  l>c  u  M'isin.  or  tk  noiutea»io  /ratrU:  as  if  th«»  eldest 
^v<li«H  U'rf>rt*  tt  |>r(*«i*ntutinii  to  nn  n<lvoivHon.  it  will  dencond  to  the  half-br«>ther  as 
4>  th^  fM>n*on  iHMt  i»<*t*MW,  Aii<l  not  to  tho  wistor  of  the  whole  blood.    I  Bum,  Ec.  L.  11. 

rvrer«ion*,  ivniain«it*pt.  and  fxotnitory  doviM**,  there  can  be  no  aebin,  or  votmeuio 
'.*  ftii<l  if  th<*y  art*  n';(«TV(*<l  or  frriintttl  to  A.  and  his  heirs,  he  who  is  heir  to  A. 

tht't  cotue  into  iKMM^sHion  is  rntith'd  to  thorn  by  descent:  that  ia,  that  person  who 
I  hare  U*«*u  hoir  to  A.  if  A.  hail  lived  so  long  and  had  then  died  actually  seised. 
«>d«I.  iV».     K»»arno.  44M.    2  WiU.  29.— Christian. 

■^T  from  tho  uIkivc  ikUM<(Afr«*  in  tho  text  U*  j>oroeiTed  that  the  rule  depends  entirely 
'^u«*r*tion  wht>th«*r  tho  «4<h*r  non  had  obtaint^d  a  seisin  of  the  estate;  for  if  he  haa 
>^  ftut  h  a  sei««in.  thoufih  not  by  actual  entry,  as  will  be  sufficient  to  make  him  an 
**^f,  to  as  to  transmit  the  €«stuto  <lescen<ling  to  hu  own  right  hejta,  hia  sbter  of  the 

hlocMl  will  \m  entitled  in  preference  to  the  brother  of  the  half-blood ;  but  if  he 
^  ohuined  such  a  seisin,  his  brother  of  tho  half-blood  will  suooeed  aa  heir  to  his 

*  ^ho  wart  the  |>er!M>n  last  seised. 

'^T  sNf  \m*  otK(«*r%'«Hl  that  if  the  father  die  without  heirs-male,  his  daughters  by 
*^t  Tent<^r!t  may  inherit  together  to  tho  father,  although  they  cannot  inherit  to 
*?ber.  Bro.  A»»r.  /V#<m/,  pi.  2<).  1  Roll.  Abr.  G27.— Cuittt. 
'i"  reason  will  ho  found  on  examination  to  bo  unsatisfactory,  and,  indeed,  not  to  be 
^  in  tnith.  It  is  not  true  that  in  all,  or  eren  in  most,  cases,  there  is  a  greater 
*^ty  that  a  kinsman  of  the  whole  bloo<l  is  derivod  fW>m  the  blood  of  the  first  pur- 
tliAn  a  kinsman  of  tho  halM>loo«l,  or  that  a  kinsman  of  the  half-blood  has  in  idl* 
^  ID  mo*u  casos.  f«*wcr  common  ance:«tor«  of  tho  person  last  seised  than  a  kimmaa 
^holo  hlooii.  My  broth(*r  of  tho  half-blood  (the  issue  of  my  father)  has  one  an* 
'tny  father)  mort*  in  common  with  mo  than  my  uncle  of  the  whole  blood ;  seTcral 
^han  Trir  gr<*at-unclo.  {*O0  jtnut^  p.  2rU  :)  and  more— almost  innumerably  mnre-— than 
""ond-tntA  of  my  patornal  grundmother's  maternal  grandfather.  Yet  all  these  may 
^  an  ofitate  d»«s<i*nd(*d  to  me  fn>m  my  fathor.  and  purchased  by  him.  though  nnr 
'^h'T  I  the  Mm  of  my  father,  tho  original  |Hirchasor)  cannot  inhoril.  Ami  it  la 
^e  hiw  d«>«*s  not  connidtT  the  iioint  as  hinging  u)ion  greater  or  less  proUibiliiy:  for 
t  W'HiM  only  p'.tstpimr  the  half-blood.  in'(tea<l  of  utt«-rlv  rsrinJing  it,  to  that  land  ahall 
'  «w*hi-at  than  devolve  u|»oii  a  kinsman  of  tho  httlf-bioo«l. 

*  iiott*  is  f tartly  extrAct«*<l  from  the  3iS.  supjiaH'd  to  be  penned  by  a  noble  and 
*d  judge  still  living. — Cairrr. 
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♦ooo-i  *To  illustrate  tliis  by  examiile.  Let  there  be  John  Stiles^aad 
'  -•  brothers,  by  the  same  father  and  motherland  unotheriMiD  of  i 
mother  by  Lewis  (lay,  a  necond  husband.  Now,  it'  John  dies  Kcisedt 
hut  it  is  uncertain  whether  they  descended  to  him  f>om  hiH  iather  or  nc 
this  case  his  bixithor  Francis,  of  the  whole  blood,  is  qualitied  to  be  hit  I 
he  is  sure  to  be  in  the  line  of  descent  from  the  first  purcliasor,  wbetlM 
the  line  of  the  father  or  the  mother.  But  if  FraneiH  should  die  belb 
without  issue,  the  mother's  son  by  Lewis  Gay  (or  brother  of  the  halfl 
utterly  incapable  of  being  heir;  for  he  cannot  prove  his  descent  fnn 
purchasor,  who  is  unknown,  nor  has  he  that  fair  probability  which  tbeki 
as  ])resumptive  evidence,  since  he  is  to  the  full  as  likel}'  not  to  be  dQsfrenA 
tiie  line  of  the  first  purchasor,  as  to  be  descended ;  and  therefore  the  ink 
shall  go  to  the  nearest  i*elatiou  possessed  of  this  presumptive  proof,  th 
blood. 

And,  as  this  is  the  ease  in  feudis  antiquis,  where  there  really  did  odm 
purchasing  ancestor,  who  is  forgotten  ;  it  is  also  the  case  in  ftu^lit  nom 
antiquiSy  where  tiie  purchasing  ancestor  is  merely  ideal,  and  never  en 
only  in  fiction  of  law\  Of  this  nature  are  all  gnints  of  lands  in  fbMi 
this  day,  which  are  inheritable  as  if  they  descended  fn)m  some  nncerti 
finite  ancestor,  and  therefore  any  of  the  coilatend  kindred  of  the  rat 
puivhasor  ^and  not  his  own  offspring  only)  may  inherit  them,  pru>ided 
of  the  whole  blocxi ;  ihr  all  such  aiv,  in  judgment  of  law,  likely  enung 
derived  fi-om  this  indefinite  ancestor:  but  those  of  the  half-blood  are  a 
for  want  of  the  same  probability.  Nor  should  tliis  be  thought  Lird 
brotiier  of  the  pui*cliasor,  though  only  of  the  half-blood,  must  thus  k 
herited,  and  a  more  remote  relation  of  the  whole  blood  admitted,  men! 
a  sn])position  and  fiction  of  law :  since  it  is  only  upon  a  like  sappooti 
fiction  tiiat  bivthren  of  purchasors  (whether  of  the  whole  or  half  Uo 
entitled  to  inherit  at  all;  for  we  have  seen  that  in  feudis  stride  norii 
**''^01  ^I'^'^hren  nor  an\'  other  collaterals  were  admitted.  As  *thereforai 
'  -•  ahtiguis  we  have  scvn  the  reasonableness  of  excluding  the  haIf-1 
by  a  fiction  of  law  nfeudnm  novum  be  made  desc*endible  to  colLitenil»  ai  i 
fi'ui/mn  fintiquHin,  it  is  just  and  equitable  that  it  should  bo  subject  tod 
restrictions  as  well  as  tlie  sjinie  latitude  of  descent. 

p4'rh:ips  )»y  this  time  tlie  exclusion  of  the  half-blood  does  not  appear  aH 
so  unreasonahle  as  at  first  sight  it  is  apt  to  do.  It  is  certainly  a  very  i 
and  subtle  nicety  ;  but  considering  the  ]>rincipleH  upon  which  our  law  ill 
it  is  not  an  injustice,  nor  always  a  hardship;  since  even  the  aaeeee«ioi 
whole  blood  was  originally  a  beneficial  indulgence,  rather  than  the  Mii 
of  collaterals;  and  though  that  indulgence  is  not  extended  to  thedemiJi 
3'et  they  an»  ran»ly  abridged  of  anv  right  which  they  could  possibly  hare < 
lK»fore.  The  doctrine  of  the  whole  blf>od  was  calculated  to  supply  the  fl 
impossibility  of  ]>n)ving  a  descent  from  the  first  purchasor,  without  vm 
of  which  (according  to  our  fundamental  maxim)  there  can  be  no  ialM 
allowed  of  And  tliis  pur]»ose  it  answers,  for  the  most  part,  effectoalljl 
I  speak  with  these  restrictions,  liecausi*  it  does  not,  neither  can  any  other  I 
answer  this  ])ur|x^se  entirely.  For  though  all  the  ancestors  of  JohnStiki 
the  common  slock,  arc  also  the  ancestors  of  his  cx>llateral  kinsman  of  th 
bloo<l ;  yet,  unless  that  <'ommon  stock  l>e  in  the  first  degree,  (that  i^ nk 
have  the  same  father  and  mother,)  there  will  ho  intermediate  ancefton 
the  common  stock,  that  belong  to  either  of  them  respectively,  fiDm  vl 
other  is  not  descended,  ancl  thereftnv  can  have  none  of  their  blood, 
though  John  Stiles  and  his  brother  of  the  whole  blood  can  each  harvi 
ancestors  than  what  are  in  common  to  them  both;  yet  with  regard  to  hi 
where  the  common  stock  is  nMuoved  one  degree  higher,  (that  is,  the pu 
and  grandmotlier.)  one-half  of  John's  ancestors  will  not  be  the  anctltflr 
uncle:  \\\^  patruuA,  or  father's  brother,  derives  not  his  descent  from  Jol 
%*>m  1  ^^^^'^^^^  ancestoi's:  nor  his  avunculus^  or  mother's  brother,  *fr(NB  i 
-I    the  paternal  line,    llere  then  the  supply  of  proof  ia  deflctoat|M 
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n  amount 4  to  a  oortniiity :  An«l  the  hii^hor  tho  common  ntock  is  romovod, 
ion*  will  vvvn  th«*  ]»r(»l>a)>ility  <leon'UHe.  But  it  muHt  Im)  olmvrved,  that 
I  the  *«:inu'  priiiriplos  d!' ciilrulatioii)  tlio  huif-hUNNi  liuvo  aiwuvM  u  much 
banco  to  Ik*  iiowviuliMi  trom  an  unknown  in<li*tinitc  ancentorof  thcdi^ceuHi'd, 
the  whole  1»1<mm|  in  tho  name  <ic;;rtH».  Ak,  in  the  tlrnt  ilcj^'c,  tlie  whole 
.erf»f  John  StiU'H  is  sun*  to  U'  (h*sciMi(liMi  from  that  unknown  anccHtor;  hiii 
wothor  has  onlv  an  oven  chance,  tor  half  Jolin'H  anc^entorM  are  not  htn.  So, 
p  MMNtnd  (ieirn'e,  Jolin'M  un<*le  of  the  whole  hliNMl  han  an  even  chance;  hut 
han<v«  an*  three  to  one  aL^ainst  hin  uneleof  the  half-l»l(NNl,  for  three-fburtliH 
hnV  ancfstorrt  are  not  \i\h.  In  like  manner,  in  the  thini  <ie^^»e,  thec}iani*eii 
inly  three  to  ono  ai^ainst  .)ohn*H  ^r«'at-uncle  of  the  whole  hl<NNl,  hut  they  are 
Ati)  one  ai;:iin*«t  hin  ^reat-unele  of  the  half-hlfHwl,  for  Heven-ci^hths  of  John'M 
rtnn*  have  no  (HaiinM-tion  in  hlood  with  him.  Therefore  the  niueh  lt»i*H  pro- 
lit y  nf  the  half-hlood'H  (le^4<•eIlt  frt>m  the  first  pun'hasor,  com|mn*<l  with  that 
le  whoif  MimhI.  in  the  Keveral  de^^rees,  hart  iM*cuHione<i  a  p>nerul  exelusion  uf 
^IthJiNNl  in  all. 

at.  while  I  thu-^  illuHtnite  tlie  n^asfm  of  exeludin^  tho  half-hliKNl  in  general, 
M  U'  impartial  enou^^li  to  own,  that,  in  M^ime  instane<*rt,  the  praetiee  is  cur- 
fan  her  than  the  ]»rinci]>le  up<»n  wliieh  it  ^ocm  will  warrant.  I'artieularly 
Da  kinsman  of  the  whole  Mood  in  a  n»nioter  decree,  an  the  uncle  or  ^n»at- 
f,  i*  pn'ft-rred  to  one  of  the  half-hloiHl  in  a  nearer  <le;^n»e,  a.H  the  hn»ther; 
lif  hulf-hn>ther  hath  the  winie  chanee  of  Immu^  desM'ended  from  the  pur- 
11^  .tnrrstiir  as  the  uiu'le ;  and  a  thrice*  lK»tter  chan(*e  than  the  ^n^at-unclo 
DMuan  in  the  third  dej^rtM*.  It  irt  also  more  es]H»cialU'  overstrained ,  when  a 
hoA  two  twMis  hv  ditt'en^nt  venters,  and  the  estate  on  his  death  deM*endH 
him  to  the  eldest,  who  entei*s  and  dies  without  issue;  in  which  ease  tho 
?i»r  smu  cannot  iidierit  this  estate,  K'cause  he  is  not  of  the  wh«>le     r,,>«., 

to  the  last  pn»prietor.i(f )  This,  it  must  he  *owne«l.  carries  a  hanl-  L  —  •* 
••ith  it,  even  u|H>n  feodal  ])rinci|)les:  lor  the  rule  was  intnNluivd  only  to 
y  the  jipiMf  of  a  des<-ent  from  the  tir^t  ])un'hasor;  hut  here,  as  this  estate 
itiu-'lv  dt-si-fuded  tVi»ni  liie  father,  and  as  hoth  the  hmthers  conte^M'dlv 
xr  tp.in  hirn.  it  is  deuion-trahie  that  the  half-hrother  must  Ik*  of  the  hliHHl 
L»  tir^t  pun  ha^or.  wIjo  was  either  tiie  father  or  some  of  the  father's  an- 
r^.  WIm-u.  tlierrf'»iv.  there  is  actual  «lem<»nst ration  of  the  thini;  to  Im» 
*«i,  it  is  hard  to  exejnde  a  man  hy  a  rule  suhstituteil  t<»  su|>j»lv  that   ppM»f 

di'ti<-i«'iit.  S»  tar  as  the  iniieritanee  can  1h'  evidentlv  traced  hack,  thert» 
*  n«»  heifl  of  eallini;  in  this  ]>r4*sumptive  ])nM)f,  this  rule  of  ]»rohahility,  to 
ti:::it»-  wiiat  i-*  alr»  ady  ci-rtain.  Had  the  cMer  hmther,  indeed,  heeii  a  ]»ur- 
»r.  tln-re  would  have  lit-en  no  lianlshi]*  at  all,  for  the  n'asi»ns  already  i^iven; 
<ii  tlif  fri*tr  tifin'tius  only,  or  hrother  hy  the  mother's  side,  Wvi\  e\clutie<l 

an  inln-ritaiice  wliieh  descended  from  the  father,  it  had  Invn  hi«;hlv  ri^a- 
do. 

hsil.  it  i«*  thi"*  verv  instance,  of  ex<*ludinLC  a  fniffr  i'i.«.</iw»/»i//ii*»/x,  or  hnUher 
le  tathers  njiIi.,  tVi»ni  an  iidieritance  whi<'h  descendeil  </  fMttrr,  that  t'raiir  f») 
in-jled  ••Tit  on  wliieli  to  ;rrfMin<l  his  strictures  on  the  KuLrlish  law  of  half- 
I  AipI.  reallv.  it  '•Imuld  **ovu\  as  if  oriijinallv  the  <*ustoni  of  excludin:'  the 
t'liNni  in  N«»rin:iii«ly.' •■)  «'Xt«'iided  <»nly  to  exchiile  li/ntttr  ttttriini.*.  when  tho 
riiiiiiii-  di'-»ernde>i  if  f»itrt,  and  r/»v  rirsit,  and  po^^ihly  in   FjiLrland  also;  um 

With  I1-*  it  reiii:iin<  il  a  douht.  in  the  time  of  Uractop,«f/)  and  of  Kleta.'r') 
iher  the  halt-hl<Mid  **u  the  t'ather's  side  was  exclud«Ml  t'nuu  the  inheritance 

Mil  hrt-r  ■- !«■  liiiii  (III*  li  i|  •••  iftt.    M    Id  IMw.  ]■<  KiI«    1 1  .  th  it  « lit  r*-  I  iikU  Ii-mI  iI-mi-*  ml-'*!  |i>  twi*  «ia|rr« 

••  Ur    i  ith  •  r   t  ni  •'!  «ti  ■  h  I'l  liin*  •!  •ni:tittr«  I>t  »  iif  ili<- li  ill  l|««l.  .i«i<|»in- it  r«.  r.n  h  ni'^lit  U  ti>-ir  •'f  th-«M 

If*   Jii    .   r'urtli    ii      I.  fli  r.    hi*   l.hU  'I'-wihl-tl  I  •!»  N  !••  Itt- "tlH-r.     M-iiii.   I.<1«.  11    <>.'^.     Iitfli    At>r.  liL 

'  t     •.:   f  tir    !•  ''•|<ir<'iii  r>       Ittt  rw  ifi|«  th»  tM,'«t  tfH'ir*  iiN|iriii/.  177 
i4*:'l.  «it   l«••^  :    :»ii.i    i(   w  «•    h.  |.|    ihil    ih^  lliint  •*    /..  J.  r.  ].'•.  f  U- 

T  ..  r.     '}%■  i.l  I   It  ill  ril  f)i*ir  >ti  ir*  •.  .la  l«-iiiic  tli>-tr  -.'    '•>.  *  i'ftum.  c.  'J!t. 

II-  ••!  J.  »■;.•!     Mi-I  ih>t   III-  «->tiiij'«t  il'iiizlitrr  .^'  /..  J,  r.  ;iit.  }  n. 

f»|jih  ■■ii'i  li.r  '-ricuj  tl  t..iirlli  pirl  nf  th<  ir  ditinu-'ii  (■■  L.  's  <*•  t.  (  ^^• 

I  l■b^     I  ■  \«a  r.      Aifl  «■  I  II  w  la  f  l-.ir  I  iw.  in  M. 

lii*  niijlit  to  l»f  't/'v;  fur  tht»  h;df«l»n>ihtT  hu"*  oiu»  rhiini***  in  twn.  i!i»»  ^re!ii-unel«i 
n  f'Mir.  Tin*  ehiuin*  of  the  half-brother  is  therefore  twice  better  tiiun  thut  of  th« 
•uiif:lc. — <Ju  ft  1st  I  A.N. 
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which  oriirinally  dosccndccl  from   the  coininon  father,  or  only  frum  >aifc 
doHC'endcd  from  the  ivspcclivo  inothtM*s,  and  fnnn  iiowly-pun-haM'd  Iitmli 
*»>*im     **^''**  ^'*^'  ^"^^'  of  hiw,  as  laid  *do\vn  by  our  Forto>oiic,(/;  cxtfiiiNiiol 
"*  *  -'     IIrt  than  this  :  /mtrr  fnitri  uiirino  uun  tiucctdit  in  hartditaU'  jHi^na. 
is  moroovor  worthy  of  ohservatii)ii,  that  by  our  law,  hh  it  now  Macdi, 
crown  (which  is  the  highest  inheritance  in  the  nation)  may  descend  to  the" 
blood  ol'  the  preceding  sovereign, (y^  so  that  it  be  tlie  blood  of  the  first  iu«ji 
purchasor,  or  (in  the  feodai  lan^ua^e)  con4Ueif>r  <if  the  rei^ninjr  family, 
it  actually  did  desirend  from  kin^  Ktlwanl  the  Sixth  to  queen  Man',  acd 
her  to  queen  Kiizabeth,  who  were  respectively  of  the  half-blood  to  caih  u 
For  the  royal  pedigree  bcin«^  always  a  matter  of  sufficient  notoriety,  tlun? ill 
occasion  to  call  in  the  aid  of  this  jiresumptive  rule  of  evidence,  to  Tvb*kr\ 
bable  the  (U'scent  from  the  royal  stock,  which  was  formerly  kinj;  William 
Norman,  and  is  now  (by  act  of  parliament  ;(A)  the  princess  Sophia  ol' JIa" " 
Hence  also  it  is  that  in  estates-tail,  where  the  pedi^^itn?  fn^m  the  fiN 
must  be  strictly  proved,  half-bloo<l  is  no  iniju'diment  to  the  <lescent :  ♦"'  U 
when  the  lineage  is  clearly  made  out,  there  is  no  nee<i  of  this  auxiliary  pr 
ITow  far  it  mi^ht  be  desirable  fur  the  let^islatuiv  to  ^ive  relief,  by  anitii«iinj|l 
law  of  descents  in  one  or  two  in>tances,  and  onlainin*;  that  tlio  liall-l' 
mi^ht  aUvays  inherit,  where  the  estate  notoriously  descended  fn»m  it« 
proper  ancestor,  and  in  cases  of  new-purchast-d  !an<ls,  or  uncertain  «l«r 
shoidd  never  be  exclu<led  by  the  wlude  blood  in  a  n-nioter  degree;  orhoti 
a   ])rivate   inconvenience   shouhl   be   still   submitted   to,  rather  tlian  i  ' 
established  rule  shouhl  be  shaken,  is  not  for  me  to  determine.'* 

The  rule  then,  together  with  its  illustration,  amounts  to  this:  that, in 


(/)  /V-  laud.  LL.  Anaf.  .'•. 
(#;  I'iDWil.  -J4.'».    C«(.  Litt.  I.V 


(•;  Utt.  it  14.  \y 


-'•  In  tith's  ot*  honour  also  lialt-Mood  is  no  inqi<Mliuiont  to  the  dej*oent:  hutttid* 
only  l»o  tran'^initti*<i  to  tliose  who  are  dosc<'nd*Ml  fi-r»ni  the  first  i»orMm  ennoliW.  tV.! 
l.').      Ilalt'-lilood  is  no  obsiruction  in  the  sucet-ssiuu  to  iK?rsonul  |*rop«?rty.  Pa^  j^^-J 
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^'Thi'  h'.'irncd  jud<;e  has  oxort^'d  ^rcat  ability  and  ingenuity  in  apologian^  (iw  :t« 
elusion  of  tht»  hali'-blooil.     Hut  wliatever  inp>nuitv  niav  liave  been  exert«Kl  in  ii* fcT* 
I  c'onccivi>  nothini:  more  in  ctlt'ct  ean  )•<'!  said  for  it  tliau  this,  viz..  that  if  tfaebAo'^' 
wow  univi'i'sally  adniitt«*d  to  inherit,  an  estat«*  niiirht  i*ui^  out  of  one  familvintn 
botwiM.Mi  whom  there  wan  no  union  of  bloo<l.     Asi  wliere  a  i*on  inheriln  an  «*!*•• 
his  fat  lit T.  and  his  mother  marries  a>rain  and  has  u  eliild  by  hvr  Htnvind  husbud:  if 
child  t'ould  inhfi'it  from  his  Iialf-lirothcr  it  would  acquire  the  estate  of  the  fiift  Lurf 
to  whom  it  is  not  related  by  blood  :  and  in  order  to  avi»id  tliis  ini-onvoniomv.  ibt 
bl(H)d  is  universally  excluded.     Uui  .sun'ly  nothin;;  I'un  be  more*  cruel  or  nmlrtit  H 
notions  of  propriety  an<l  consistency  than  to  ^ive  the  estate  ton  distHnt  reUlxPO.P' 
lord,  in  prel'ei-enee  to  a  half-Kroiher.  eitiicr  when  it  has  des**i'n<Ied  from  ihi»cwii»* 
r<'nt  or  wJien  the  liJilf-)>roth«'r  lias  liiinself  nei|uiiiHl  it.     A  raise  wa*  di'iennin^* 
Common  Pleas  a  few  years  :ip>  under  the  following  ci renins t u nc«»s : — A  fatht^<W 
late,  leavin'T  two  dan>:htei's  liv  his  lir*t  wife,  ami  hii*  Kec-ond  wife  ppppnant,  wbfl ^ 
1iv<'red  of  a  son  :  thi^  infant  lived  nnly  a  few  weeks;  and  it  wu8  held  that  vtbfBff 
had  resided  upon  one  of  the  father's  estates,  and  had  reeeive<l  rent  forolh«fift« 
father's  (hNith.  she  hein^  the  pruardian  in  MM-a;:e  <»f  the  infant,  this  amonntedtoi 
Feisin  in  him,  and  of  (■nnse<|Uen<'e  Ids  two  sisters  ct»uld  not  inlicrit.  and  thf 
scended  jierhaps  to  :i  remote  relation.     l\  Wils.  "»1'1.     And  in  a  lale  catfe.  whfwi 
died  leavim:  two  daUL'hters  Iv  (litferent  mothers,  the  mother  of  the  Tounfwt  « 
Upon  the  ]>reniises,  and  tlie  eldest  «lauphter  died;  it  wjw  held,  that  the  mouj*^ 
guardian  in  >oea;ic  to  the  ynunp-st,  an^i  having  a  right  to  enter  for  her  on 
the  entry  of  th^'  ni(»ther  wa^  aNo  an  «^ntry  f«»r  the  eo|»ar€*ener  the  half-firtff. 
created  a  seisin  in  h»T :  and  iheref«ire.  upim  her  death,  her  moiety  deacenW  ►. 
of  lier  relatinim  <.f  the  whole  hlond.     And  lord  Kenyon  held  g^eneimlly  thai  «*      , 
may  con*«ider  wlioever  enters  on  his  estate  as  entering  for  hi»  u»e.    Andbew^J"^ 
the  <lisiinction  laid  «h»wn  hy  lonl  Coke.  iCo.  Litt.  L*»,  a.,)  vii.,  that  if  the  ltffc«  **T 


M 


estate  beiii<;  out  on  a  treeliold  h>ase.  that  is  not  such  a  |»owe«mon  aa  toiii^w**^^! 
fratris,  unh'ss  tin.'  elder  sun  live  to  receive  rent  after  the  expiration  of  theWai*:'^^ 
the  father  the  leavin;:  hi<  estate  out  on 
Fo  far  the  ]»osscsj&ion  of  the  eldest  son  as 

CURlSTfAN. 
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a  lease  for  year*,  the  |)Ofwetakm  of jk*  titg  . 
to  eon^ititute  the  j)o$tesno/ntmm   7  T.  &  *** 


OP  THINGS. 

\Mie  of  John  Stilcd  ea  nearly  as  poMlble  in  the  line  of  hit  par- 
r,  it  muMt  descend  to  the  ifwuo  of  tho  nearest  couple  of  ancestors 
dcscendantH  behind  them;  because  the  descendants  of  one 
re  not  ho  likely  to  bo  in  tho  line  of  that  purchasing  ancestor,  aa 
tescendod  from  both. 

3ther  difficulty  ariHos.  In  tho  second,  third,  fourth,  and  r-Mgl 
dcfn^-'^-N  everv  man  has  many  couples  of  ancestors,  ^ 
rdin^  to  tho  (fJHtanceH  in  a  ^omotrical  progression  npwards,(lr) 
>  of  all  which  roH|K*i*tive  couples  are  (representatiyely)  related  to 
»  decree.  ThuH,  in  the  second  deirree,  the  issae  of  George  and 
id  of  Andrew  and  Esther  Baker,  the  two  grandsirss  and  ffrand- 
tn  Stiles,  are  each  in  tho  same  decree  of  propinquity ;  In  the 
(0  rei«|M'ctive  insucs  of  Walter  and  Christian  Stiles,  of  Luke  and 
?,  of  Herbert  and  Hannah  Baker,  and  of  James  and  Emma 
pon  the  extinction  of  the  two  inferior  degrees)  all  equally 
themHolvcH  tho  next  kindred  of  the  whole  blood  to  John  Htiles. 
fore  of  those  ancostorM  must  we  first  resort,  in  order  to  find  out 
be  preforahly  callo<l  to  the  inheritance  ?  In  answer  to  this,  and 
d  all  other  confusion  and  uncertainty  that  might  arise  between 
ks  wherein  tho  purc*liasin^  ancestor  may  be  sought  for,  another 
requisite,  besides  the  proximity  and  entirety,  which  is  thai  of 
inejw  of  blood.     For, 

enth  und  lust  rule  or  canon  is,  that  in  collateral  inheritances  the 
.11  bo  pn*ferri*d  to  the  female,  (that  is,  kindred  derived  fVom  the 
ale  anc^estors,  however  remote,  shall  be  admitted  before  those 
of  the  femalo,  however  near;)  unless  where  the  lands  have,  in 
from  a  female. 

ktions  on  the  father's  side  are  admitted  ta  tn/faihim,  before  those 

n  side  are  a<linitted  at  all;'/)  and  tho  relations  of  the  fiither's 

lose  of  tho  t:ithei**s  mother;  and  so  on."     And  in  this  the  Eng- 

tfinpiiar,  but  warranted  by  tho  examples  of  the  Hebrew  and 

Miy».  "  If  a  *(on  pun^hiLM^  land  in  f«HM(imple,  and  dies  without  imue, 
Unt»  i«h:ill  \h*  ])r*>tt*rro<l  in  tliodt^Hoont."  (Halo,  Hist. Com.  L.  iV2A,  rule?, 
lino  f>t'  th«^  ]>art  of  tho  niothor  nliall  novor  inherit  an  long  as  thoro  aro 
»r  HO  n»mot»».  of  tlio  lin«»  of  th<»  jmrt  of  the  finthor;  and,  coni»equontly, 
r^r  had  a  brotlior.  Y«'t  if  the  /;roat-groat-great-grandfather  or  ftranuniother 

>»i^t••^.  or  any  <li-*r«»ndfil  from  thorn,  th«»v  nhall  be  proforred  to  and 
ior*K  hr(>th*'r.  though  ho  \n  niurh  noaror.  id.  ih.  div.  2.  Cloro  r«.  Brooke, 
1  HO  ;;ri':it  i*  tho  pr«>ft*rt>ni't*  nhown  to  tho  male  line,  that  if  a  non  diet, 
1  laii<U  whii'li  (l**4<('n<l  to  )iis  lioir  on  the  jwrt  of  hi«  father,  (not  being 
)r  Hi?«t*-r.  MM*  H.  ('hit.  I)fs<*.  12.'),)  and  tho  hno  of  tho  fathemhould  alter- 
14*  <li*m>fnt  s}i:ill  n<'V4>r  roturn  to  tht«  lino  of  the  mother,  though  in  tho 
fir«t  df-ii'oiit  from  tho  son.  it  nii^ht  have  d4*M*ended  to  the  heir  of  tho 
er:  for  l>y  thi**  (ltv<ri*nt  and  ao'mn  it  U  loilged  in  the  father's  line,  to 
f  th»'  iriirt  ot  tUo  mother  ran  never  derive  a  title  as  hehr,  but  it  sludl 
•MM*  Harjr.  note  .'».    <%>.  Litt.  l.">,  a. 

ire  <»f  niah'  ^ittN-k^  is  continiKHl  throughout  all  manner  of  miooemion* ; 
of  h«*irs  of  tht*  part  of  the  father  the  landii  doM*end  to  the  line  of  tho 
I  of  th*»  Hioth<*r  of  thi>  part  of  her  fathor'it  Hi<le  shall  be  preferred  in  tho 
*  Iht  h*Mn«  of  tho  part  of  hor  mothor's  side,  because  they  are  the  more 

;.  L.  x\o. 

aiMw*H  whirli  run  oompn>hend  every  dmcription  of  kindred  are  thus 

[r.  CV«i«*e,  l)ijr.  vol.  iii.  p.  ;>77 : — 

rM*k  of  tho  patornal  lino. 

«to«*k  of  tho  ]mt*'rnal  lino. 

nnoho>«  of  tho  fomalo  stock  of  tho  paternal  lino. 

brun('h«*)t  of  tho  fomah*  Htock  of  the  paternal  line. 

nek  of  the  maternal  lino. 

branolieft  of  th«*  male  Pto<*k  of  the  maternal  lino. 

mncheA  of  tho  fomalo  stork  of  tho  maternal  line. 

branches  of  tho  fomalo  Htock  of  the  maternal  line.^Canrrr. 
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Athenian  laws,  as  stated  by  Selden,(m)  and  Petit;(n)  though  among tl 
in  the  time  of  IIesiod,(o)  when  a  man  died  without  wife  or  childn 
^.^o--]  kindred  (without  any  *di»tinction)  dividcil  his  estate  among  1 
J  is  likewise  warranted  by  the  example  of  the  Roman  laws;  mk 
agnnti,  or  relations  by  the  father,  were  pi-eferred  to  the  cognati,  or 
by  the  mother,  till  the  edict  of  the  empen)r  Justin]an(/>)  abolishfll 
tinction  between  them.  It  is  also  conformable  to  the  customary  lav 
niandy,((/)  which  indeed  in  most  respects  agrees  with  our  English  I 
heritance. 

However,  I  am  inclined  to  think  that  this  rule  of  our  law  does  M 
immediate  original  to  any  view  of  conformity  to  those  which  I  havij 
mentione<l;  but  was  estal)lished  in  onler  to  effectuate  and  carrj'  intoi 
the  fifth  rule,  or  principal  canon  of  collateral  inlieritance,  before  U 
that  ever^'  heir  must  be  of  the  blood  of  the  first  purchasor.  For,  wl 
first  purchasor  was  not  easily  to  be  discovered  alter  a  long  courwof  i 
the  lawyers  not  only  endeavoured  to  investigate  him  by  taking  the  i 
tion  of  the  whole  blood  to  the  person  last  in  possession,  but  also,  ca 
that  a  preference  had  been  given  to  males  (by  virtue  of  the  seco« 
through  the  whole  course  of  lineal  descent  from  the  first  parchMO 
present  time,  they  judged  it  more  likely  that  the  lands  should  haved 
to  the  last  tenant  fi*oni  his  male  than  from  his  female  ancestors;  1 
father  (for  instance)  rather  than  fn)ni  the  mother;  from  the  faiha 
rather  than  from  the  lather's  mother:  and  therefore  thev  hunted  btl 
heritance  (if  I  may  be  allowed  the  expression)  throngh  the  male  line; 
it  to  the  next  relations  on  the  side  of  the  father,  the  lather's  lather,  i 
wards;  imagining  with  reason  that  this  was  the  most  probable  wt; 
tinning  it  in  the  line  of  the  lii-st  ])urchasor.  A  conduct  much  mon 
than  the  preference  of  the  atjuufi,  by  the  Roman  laws:  which,  as  the] 
advantage  to  the  males  in  the  first  instance  or  direct  lineal  successioi 
reason  for  preferring  them  in  the  transverse  collateral  one:  upon  whid 
this  preference  was  very  wisely  abolished  by  Justinian. 
**'8n         *That  this  was  the  true  foundation  of  the  preference  of  t! 

"  ^J  or  male  stocks,  in  our  law,  will  further  appear,  if  we  com! 
whenever  the  lands  have  notoriously  descended  to  a  man  from  hii 
side,  this  rule  is  totally  reversed;  and  no  relation  of  his  by  the  fathei' 
such,  can  ever  be  admitted  to  them;  because  he  cannot  possibly  1 
blood  of  the  first  i)urchasor.  And  so,  e  conversOy  if  the  lands  deseen 
the  father's  side,  no  relation  of  the  mother,  as  such,  shall  ever  inl 
also,  if  thi'v  in  fact  dcscondod  to  John  Stiles  from  his  father's  mothi 
Kempe ;  hi'ro  not  only  the  Mood  of  Lucy  Baker  his  mother,  but  alsoc 
Stiles  his  father's  lather,  is  j>erj»etually  excluded.  And,  in  like  manne 
bo  known  to  have  deseended  from  Fnmces  Holland  the  mother  fl 
Kem}>e,  the  line  not  only  of  J^uey  liaker  and  of  George  Stiles,  bat  alM 
Kempe,  the  latlu*r  of  Cecilia,  is  exclu<led.  Whereas,  when  the  side  fit 
they  (leseended  is  forgotten,  or  never  known,  (as  in  the  ease  of  an  esti 
pun-hased  to  be  hold  en  ut  fnuhim  (iniiqmim,)  here  the  right  of  inheiitl 
runs  up  all  the  father's  side,  with  a  pri^tenmce  to  the  male  stocks  ia 
stance;  and,  if  it  finds  no  heirs  iheiv,  it  then,  and  then  only,  re«* 
mother's  side;  leaving  no  ]»lace  untried,  in  ortler  to  find  heirs  that 
jK)ssil»ility  be  <lerived  fiimi  the  original  j)un*haHor.  The  greatest  ppoh 
finciing  sueh  was  among  those  descended  from  the  male  ancestors;  I 
failure  of  issue  there,  they  may  possibly  be  found  among  thoM  derived 
females.'*' 

C*:  /v  $u  wtji.  Khr^^r.  c.  12.  «F^  Nov.  IH. 

e«t  L/..  .Wi-'.  I.Ut.  ti.  iff  J  Or.  OwcM.  C  & 


•-  If  a  man  s«»isi»fl  in  W'O  f.r  j»irtr  juat'Tmi  lovy  :i  tine  tmr  ffraniet  render^  {tnuitiaf 

lii?  heirs,  the  ost.-ite  taki-n  by  thi*  oonusor  undrr  the  render  will  nowbeckiB 

his  ln-in*  er  purl,-  jyifm.a.    1  Vn'^t.  Tonv.  210.  ;MS.    0>.  Litt.  316.    I)y«r,  237,  b. 

Langfonl,  I  8alk.  92.    And  the  sumo  in  thoe&te  of  feoltntent  and  ~    " 
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Ml  I  Uke  to  be  the  true  reason  of  the  consUuit  preference  of  the  agnatie 
Mrion,  or  iasae  derived  fh>m  the  male  ancestors,  throogh  all  the  stages  of 
iMwal  inheritance ;  as  the  ability  for  personal  service  was  the  reason  for 
ftnfaig  the  males  at  first  in  the  direct  lineal  snccession.  We  see  clearij, 
ft  if  males  had  been  perpetually  admitted,  in  ntter  exdnsion  of  females,  the 
fkm  the  inheritance  back  through  the  male  line  of  ancestors  must  at  last 
H  iieritablT  brought  us  up  to  the  first  purchasor:  bat  as  males  hare  not 
■  *ferpetuaU^  admitted^  but  only  generally  preened;  as  females  hare  reosT 
been  utterly  excluded^  but  only  generoMy  pottpcmed  to  males;  the  ^ 
ing  the  inheritance  up  through  the  male  stocks  wiU  not  gire  us  absoiate 
oastration,  but  only  a  strong  probabilitT,  of  arriving  at  the  first  purchasor; 
ik,  joined  with  the  other  probability,  of  the  wholeness  of  entirety  of  Uood, 
All  little  short  of  a  certainty.** 

litare  we  conclude  this  branch  of  our  inquiries,  it  may  not  be  amiss  to  ez- 
Bfy  these  rules  by  a  short  sketch  of  the  manner  in  which  we  must  search 
hm  heir  of  a  person,  as  John  Stilee,  who  dies  seised  of  land  which  he  acquired, 
which  therefore  he  held  as  a  feud  of  indefinite  antiquity .(r) 
.  the  first  place  succeeds  the  eldest  son,  Matthew  Stues,  or  his  issue: 
I,)— if  his  lino  be  extinct,  then  Gilbert  Stiles  and  the  other  sons,  respect- 
\  in  order  of  birth,  or  thoir  ifisuo :  (n®  2,) — in  defhult  of  these,  all  the 
ibtera  together,  Margaret  and  ChaHotte  Stiles,  or  their  issue,  (p?  8.)--0n 
N  of  the  descendants  of  John  Stiles  himself,  the  issue  of  Geoffrey  and 
r  Stiles,  his  parents,  is  called  in  :  viz.,  first,  Francis  Stiles,  the  eldest  brother 
^  whole  blood,  or  his  issue :  (n®  4,)— then  Oliver  Stiles,  and  the  other 
im  brothers,  respectively,  in  order  of  birth,  or  their  issue :  (n^  5,) — then  the 
n  of  the  whole  blood  all  together,  Bridget  and  Alice  Stiles,  or  their  issue. 
I.)*— In  defect  of  these,  the  issue  of  George  and  Cecilia  fitUes,  his  fiither^s 

O  8m  tb»  tabla  oCdHmBli 


neiMKl  rx  parte  matrma  make  feoflVnent  in  fee  reserving  rent,  the  rent  shall 
md  to  the  heirH  ex  parte  palema,    Co.  Litt.  12,  b. — Cbittt. 

^cry  imfiortant  slterationii  bsve  been  made  in  the  Uw  of  descents  in  Enslsnd  hy 
•state  ;i  &  4  Wm.  IV.  c.  106.    From  the  provisions  of  this  statute  the  following 
hmn  fraroe<i  ss  the  eziHting  canons  of  descent  in  that  country:-* 
At  desot*nt  »hall  be  traced  from  the  purchasor,  the  person  last  entitled  to  the  land 
[  eon^i<l«*r(*<i  to  have  been  the  purchasor.  unless  he  be  proved  to  have  inherited  it. 
Si  rale  it  apfiears  is  not  to  be  applied  unless  the  circunutances  of  the  case  and  the 
rm  of  the  title  require  it,  so  that  when  a  person  dies  leavmg  istue  it  need  not  be 
isid  whether  he  or  nho  took  by  inheritance  or  by  purchase. 
Inheritances  shall  descend  lineally  to  the  issue  or  the  purchasor. 
Oi  failure  of  issue  of  the  purchasor.  the  inheritance  shall  go  to  his  nearest  lineal 
SCOT,  or  the  iHsue  of  such  ancestor, — the  ancestor  taking  in  preference  to  his  or  her 
*   Thu«.  if  the  purchasor  dies  without  issue,  the  lather  takes  before  the  brothers  or 
rs  of  that  i>urchasor.  and  a  grandfather,  not  before  the  &ther  or  the  fiither*s  iMtte» 
Nfore  the  un<*lcs  or  aunts  or  their  issue. 

IPMemal  anc^estors  an<l  tlieir  descendants  shall  be  preferred  to  maternal  ancestors 
ihttr  descendants,  male  |»atemal  ancestors  and  their  descendants  to  female  paternal 
■ten  and  their  descendants,  nnd  male  maternal  ancestors  and  their  descendants  to 
^  maternal  ancestors  and  their  descendants,  and  the  mother  of  a  more  remote 
>!•  ancestor  cm  either  side  and  her  descendants  to  the  mother  of  a  less  remote 
J»  apcestor  and  her  descendants.  Thus,  the  mother  of  the  paternal  grandfather  and 
■Nis  shall  b«*  preferred  to  the  father's  mother  and  her  issue. 
^^  male  i«*«ue  shall  bo  a^lmitted  U*fore  the  female. 

^brn  there  are  two  or  more  males  in  eciual  degree,  the  eldest  only  shall  inherit, 
^fr males  all  tnp»ther. 

B«Uti<*n.*(  of  thi*  hnlf-blooil  shall  he  capable  of  inheritin|{. — those  who  are  related  «r 

PattTM  taking  tu*xi  in  onlor  to  the  relations,  male  and  female,  of  the  same  decree 

^  wkdle  bhxMl ;  thoM*  who  are  related  exjxuu  matema  taking  next  in  onler  after  their 

^lie  lineal  det^ceudants,  in  in^nitein,  of  any  person  deceased  shall  represent  their 
j^,— chat  14.  Mhall  stand  in  the  same  place  as  the  person  himself  would  have  done 
H  been  living.  Thus,  the  issue  of  a  deceased  eldest  son,  in  whatever  d^pree,  wiU 
^  in  order  of  inheritance  the  living  younser  sons. — Kaaa. 
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parents ;  respect  being  still  had  to  their  ago  and  sex  :  (n°  7,) — then  theis*Decf 
Walter 


on  in  the  paternal  grandfather's  maternal  lino,  or  hhxid  of  Christian  .Snii*Ji,j| 
*'>'^«1  '"/""^w*-  till  both  the  *imniediate  hlood-s  of  George  Stiles,  the  pat« 
-I  grandfather,  are  spent. — Then  we  must  resort  to  the  issue  of  Lake  il 
Frances  Kempe,  the  parents  of  John  Stiles's  paternal  grandmother:  (ii*lL^ 
then  to  the  issue  of  Thomas  and  Sarah  Kempe,  the  parents  of  his  pai«fa| 
grandmother's  father:  (n°  12,) — and  so  on  in  tho  paternal  gnDdmutli' 
paternal  line,  or  blood  of  Luke  Kempe,  in  iftfinitum. — In  default  of  which 
must  call  in  the  issue  of  Charles  and  Mary  Holland,  the  parents  of  hif  pat 
grandmother's  mother:  (n°  13,) — and  so  on  in  the  paternal  grandraother* i 
ternal  line,  or  blood  of  Frances  Holland,  in  infinitum  :  till  both  the  imiw' 
blootls  of  Cecilia  Kempe,  the  ])aternal  grandmother,  are  also  spent.— Wb 
tho  paternal  blood  of  John  Stilus  entirely  failing,  recourse  must  then,  and 
before,  be  had  to  his  maternal  relations  ;  or  the  blood  of  tho  Bakers,  (n°  14,1 
16,)  Willises,  (n*»  17,)  Thorj)es,  (n°  18,  19,)  and  Whites,  (n^  20,)  in  the 
regular  successive  order  as  \i\  the  paternal  lino. 

The  student  should  however  be  informed,  that  the  claw  n®  10  would  be' 
poned  to  n°  11,  in  consequence  of  the  doctrine  laid  down,  11r9rufncfo.br  ji 
Manwoode,  in  the  case  of  Clere  and  Brooke ;(«)  from  whence  it  is  adopwd' 
lord  Bacon, (^)  and  Sir  Matthew  Hale  :(u)  because,  it  is  said,  that  all  thefei 
ancestors  on  the  part  of  the  father  arc  equally  worthy  of  blood;  and  ii 
case  proximity  shall  prevail.  And  yet,  notwithstanding  these  re^ 
authorities,  the  compiler  of  this  table  hath  ventured  (in  point  of  thwn*.  fori 
case  never  yet  occurred  in  pnictice)**  to  give  the  preference  to  n®  10  k<ftiil 
11;  for  the  following  reasons:  1.  Because  this  point  was  not  the  prii ' 
question  in  the  case  of  Clere  and  Brooke  :  but  the  law  concerning  it  i*deli 
obiter  only,  and  in  the  coui*se  of  argument  by  justice  Manwoode;  thonj^h 
wards  said  to  be  conlirmcd  by  the  three  other  justices  in  separate,  extr^ 
conferences  with  the  rej)orter.  2.  Because  tho  chief  justice,  Sir  Jamei> 
reporting  the  resolution  of  the  court  in  what  seems  to  Ix?  the  same 
takes  no  notice  of  this  doctrine.  3.  Because  it  appears  from  Plowden'snpi 
►oooT  t^^'^^  ^'**0'  many  gentlemen  of  the  law  were  dissatisfied  *with  xh\»fi 
"'^^  J  tion  of  justice  Manwoode;  since  the  blood  of  n°  10  was  derived  til 
purchasor  through  a  greater  number  of  males  than  the  blood  of  n®  ll.tnd^ 
thoreforo  in  their  opinion  the  more  worthy  of  the  two.  4.  Because  tlte  poiJI 
itself  destroys  the  otherwise  entire  and  regular  symmetry  of  oar  lepl  coibH 
descents,  as  is  manifest  by  inspecting  the  table  ;  wherein  n®  16,  wnich  isfljj 
gous  in  the  maternal  line  to  n**  10  in  the  paternal,  is  preferred  ton®  18, f 
is  analogous  to  n°  11,  ujion  the  authority  of  the  eighth  rule  laid  downbyl 
himself:  and  it  destroys  also  that  constant  preference  of  the  malertocksilj 
law  of  inheritance,  for  which  an  additional  reason  is  bcfore(x)  given,  beridrf^ 
mere  di^nitv  of  bluo<l.  5.  Because  it  introduces  all  that  ancertaintvandi 
tradiclion,  which  is  pointed  out  by  that  ingenious  anther  ;(y)  and  eeiab 
collateral  (hictrine  (viz.,  the  preference  of  n®  11  to  n®  10)  seeminglT, 
perhaps  not  stnclly,  incompatible  with  the  principal  point  resolved  inth** 
of  Clere  an<l  Brooke,  viz.,  the  preference  of  n**  11  to  n®  14.  And,  thoniii 
learned  writer  proposes  to  rescind  tho  principal  point  then  resolved,  in  ord*l 

( '1  ri.  'W.l.  4:>0.  (•)  Uyer,  314. 

((.  Kliiii.  c.  1.  (*)  PnpM  235,  ZW^  2ST.  ^ 

(•)  II.  (\  I.  240,  244.  {9)  Law  ot  InheriuacM,  2d  («t  ppL  ML  H.  R-C* 


•*  Mr.  Cruiso  states  thnt  a  cjiso  oxartly  in  point  arose  in  the  Midland  circuit  uj 
and  was  intenilcd  to  havo  hccii  argued  in  Westminster  Hall,  but  wai  coa^j^ 
*\S<.wcral  eminent  counsel  were,  however,  consulted,  among  whom  was  feQcant  VlBiJ 
and  they  were  all  of  opinion  that  Sir  W.  Blackstone*!)  doctrine  was  wrong."  3 (HI 
2  ed.  41*1,  n. — Cuitty. 
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'this  difScultj;  it  is  apprehended  that  the  difficulty  may  be  better  cleared 
Bfectin)^  the  collateral  doctrine,  which  was  never  yet  resolTed  at  all.  6. 
mt  the  reason  that  i8  ^iven  for  this  doctrine  by  lord  Bacon  (viz.,  that  in 
iegree,  paramount  the  iirHt,  the  law  respecteth  proximity,  and  not  dignity 
ood)  is  directly  contrary*  to  many  instances  given  by  Plowden  and  Hale, 
ireiy  other  writer  on  the  law  of  descents.  7.  Because  this  position  seems 
•Btradict  the  allowed  doctrine  of  Sir  Bdward  Coke ;{:)  who  lays  it  down 
»r  different  names)  that  the  blood  of  the  Kempes  {alias  Sandies)  shall  not 
it  till  the  blood  of  the  Stiluses  {alias  Fairfields)  fail.  Now  the  blood  of  the 
OS  does  certainly  not  fail  till  both  n°  9  and  n^  10  are  extinct.  Wherefore 
(being  the  blood  of  the  Kempes)  ought  not  to  inherit  till  then.  8.  Be- 
in  the  case  Mich.  12  K<iw.  IV.  14(a)  (much  relied  on  in  that  of  Clere  and 
ke)  it  irt  laid  down  as  a  rale,  that  ^'  cestuy^  que  doit  inheriter  al  pere,  doit 
Cer  al  jils.*\b)  And  so  Sir  Matthew  Ha]e(c)  says,  'Hhat  though  the  law 
des  the  father  fn)m  inheriting,  yet  it  substitutes  and  directs  the  descent 
abould  have  been  had  the  father  inherited."*  Now,  it  is  settled,  by  the 
ition  of  Clere  *and  Brooke,  that  n^  10  should  have  inherited  before  r«240 
to  Geoffrey  Stiles,  the  father,  had  he  been  the  person  last  seised  ;  ^ 
therefore  n°  10  ought  also  to  be  preferred  in  inheriting  to  John  Stiles, 


John  Stiles  was  not  himself  the  purchaser,  but  the  estate  in  fact 

to  him  by  descent  from   his  father,  mother,  or  any  higher  ancestor, 

is  this  difference:  that  the  blood  of  that  line  of  ancestors,  fW>m  which 

I  not  descend,  can  never  inherit:   as  was  formerly  faUy  explained.(iQ 

he  like  rule,  as  there  exemplified,  will  hold  upon  descents  from  any  other 

Ken. 

)  student  should  also  bear  in  mind,  that  during  this  whole  process,  John 
m  the  person  supposed  to  have  been  last  actually  seised  of  the  estate. 
r  ever  it  comes  to  vest  in  any  other  person,  as  heir  to  John  StiUs,  a  new 
of  succcHsion  must  ho  ohson'od  upon  the  death  of  such  heir;  since  he,  by 
m  seinin,  now  bi»oome8  himself  an  ancestor  or  stipes^  and  must  be  put  in 
ace  of  John  Stiles.  The  figures  therefore  denote  the  order  in  which  the 
il  clashes  would  succeed  to  John  Stiles^  and  not  to  each  other :  and  before 
arch  for  an  hoir  in  any  of  the  higher  figures,  (as  n°  8,)  we  must  be  first 
m1  that  all  the  lower  classes  (from  n^  1  to  n^  7)  were  extinct  at  John 
I  de«-*exiso." 

L  XL    IU«k.  abr.  in  Inc.  (•)  HhL  C.  L.  MS. 

Abr  UL  ttttetU.  t.    Uru.  Abr.  tit  duemt.  3.  (*)  8m  puf*  'JBA, 

m££L 


m  rul*»,  how»'ver,  <\(x^  not  apply  in  all  cases ;  for  a  brother  of  the  half-blood  wooki 
dto  the  father,  though  ho  could  not  to  the  son. — Chittt. 

!•  pn»f«Tonoe  beT*towe<l  uj)on  n°  10  to  n°  11  in  the  aocomjianyinff  table  of  descents 
itt  um:  to  a  legal  controversy,  in  which  much  learning  and  ability  have  been  em- 
L  <>n  the  Hide  of  Mr.  Justice  Blackstone,  Mr.  Christian  and  Mr.  Wat  kins  have 
I  th«»msf  IveH ;  oi)pose<l  to  him  are  Mr.  WooddcHjion.  Mr.  Cruise,  and  Mr.  Oii|eoode. 
I  been  intiinate<i.  ho\%'evtT.  hy  more  than  one  authority,  that  the  point  in  dispute 
pody  wi»rth  the  lalK)ur  (»f  an  af^justment;  for  up  to  the  present  time  no  case  of 
ind  has  come  iK'fore  the  courts  for  discussion.  J^  an/^,  *238,  note  *V>.  Nor  is  it 
bis  that  one  will  arise  to  render  the  determination  of  practical  utilitv.  See  H. 
roD  llewrenU,  127,  128.    See  Cruise,  Dig.  vol.  3,  p.  430.— Cuittt. 
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CHAPTER  XV. 
OF  TITLE  BY  PURCHASE. 

AND 

I.  BY  ESCHEAT. 

Purchase,  perquisitio,  taken  in  its  largest  and  most  extensive  M 
dctincd  by  Litlletoii  ;(ri)  tl»c  possession  of  lands  and  tonomonts,  wl 
hath  by  his  own  act  or  agreement,  and  not  by  descent  from  any  orhk 
or  kindred.  In  this  sense  it  is  contradistinguislied  li-om  acquisition  I 
blood,  and  includes  every  other  method  of  coming  to  an  estate,  but  i 
by  inheritance :  wherein  the  title  is  vested  in  a  pei'son,  not  by  his  i 
agreement,  but  by  the  single  operation  of  law.(^6) 

Purchase,  indeed,  in  its  vulgar  and  con  tinea  accejitation,  i.n  appSi 
such  acquisitions  of  land,  as  are  obtained  by  way  of  bargain  and  sale] 
or  some  other  valuable  consideratiim.  But  this  tails  tar  short  of  tb« 
of  purchase:  for,  if  I  gice  land  freely  to  another,  he  is  in  the  eyeol 

Eurchasor,(c)  and  falls  within  Littleton*s  definition,  for  he  comes  to 
y  his  own  agreement ;  that  is,  he  consents  to  the  gii\.  A  man  w 
father's  estate  settled  ui>on  him  in  tail,  before  he  was  l>orn.  is  also  a 
for  he  takes  quite  another  estate  than  the  law  of  descents  would  I 
him.  Nay,  even  if  the  ancestor  devifles  his  estate  to  Ins  heir-atrll 
tcith  other  limitations,  or  in  any  other  shape,  than  the  eouFHo  of  deae 
direct,  such  heir  shall  take  by  purchase.(</)  But  if  a  man,  seised  inl 
his  whole  estate  to  his  heir-at-law,  so  that  the  heir  takes  neither  a  gt 
*94'>T  ^^'*^  estate  by  the  *devise  than  he  would  have  done  without 
"^  "-^  be  adjudged  to  take  by  descent, (t?)  even  though  it  be  ehargi 
cumbrances :(/)  this  being  for  the  benefit  of  creditors,  and  others,  wl 
mands  on  the  estate  of  the  ancestor.^     If  a  remainder  bo  limited  to  tl 


(«)  Oi.  Utt.  18.  (•)  1  KM.  Ahr.  fJHA. 

(')  Ibid.  (/)  Salk.  *J4l.    I^Ttl  Rajm.  739. 


*  Sop  furthor,  on  this  point.  Com.  Dip.  IVscont,  A.  B.  Bnc.  Abr.  De^resl 
repj)«.Tt  to  wliat  jsliall  he  assets  l)y  dew^ont.  it  is  laid  down  as  a  geni*ral  nile  li 
the  juu'cstor  doviso  the  ostat(»  to  liis  hoir,  yet.  if  he  take  the  Mimo  estate  in  f 
qu.'ility  that  the  law  would  have  pven  liini,  the  devise  i;*  a  nullity,  and  iheki 
by  de>eent,  and  the  estate  assets  in  his  Imnds.  As  when  a  man  seisetl  of  Ul 
part  of  his  nidther  devises  it  to  his  heir  on  the  part  of  liis  mother  in  fee.  thi 
bv  descent.  1  Salk.  242.  S.  C.  Pn^e.  in  ('han.  222.  2  Ld.  R;ivm.  8:20.  CoB 
S"  P.  2  Leon.  II.  Dyer.  124.  a.  Plowd.  .')4'>,  and  note  (f)  in  the  Knpli*h  1 
8o  where  a  man  seised  in  fee  on  tlie  part  of  his  mother  devisetl  if*  the  exMol 
teen  years  for  i)aymont  of  hi-*  ih*bts.  remainder  to  Ids  heir  on  tlie  part  of  hil 
was  lield  tliat  the  heir  took  by  descent :  for  it  is  no  more  than  if  tlie  deviMI 
a  lea-^e  for  sixteen  years  and  aft<»nvards  devised  liis  reversion  to  the  heir. 
So  where  one  devises  to  another  for  life,  rrmaimitr  to  his  lieir  in  fee.  the  h«f 
the  rrrrrifiim  bv  descent:  an<l  v<*t  the  law  would  have  thrown  the  estate  imiM 
the  heir  )>y  descent  if  there  )ia<l  l>een  no  devise.  1  Roll.  Abr.  (1211.  (1)  pi.* 
141>.  So  where  one  devises  land  to  his  heir,  eharped  with  a  n*nt  issuing  0 
with  the  jtayment  of  a  sum  of  money,  still  the  lieir  takes  by  d«^seent.    Col 

1  Sjdk.  241.  ■  I  Lutw.  7*);;,  T'lT.  1  Ul.  Kaym.  728.  2  Atk.  21»:i.  So  whw,  • 
drscmf  ])leaded,  it  a]^]>eare«l  that  the  ancestor  devisinl  the  lands  to  the  heir  ft 
of  debts,  it  was  adjAdped  that  tlie  heir  wjis  in  by  descent,  for  the  tenure  ill 

2  Str.  1270.  1  Black.  Kep.  22.  For  other  authorities  to  the  same  iH>int.  m«< 
b.,  note  t>;i. 

But  where  a  different  estate  is  devised  than  would  descend  to  the  heir,  tht 
by  the  will  shall  ]>revail :  as  where  the  estate  is  deyis(*d  to  the  heir  in  tail.  1 
So  where  a  man  having  issue  two  dau^shters.  who  are  his  heirs,  devise*  hi 
and  their  heirs,  they  take  under  the  will ;  for  by  law  they  would  take  M  i 

oso 


(aternal  Link 


Sock  n.  (P.  »A0. 


^  U.]  OP  THINOa  S4f 


ironioii,  here  Seropronius  himself  takes  nothing;  bat  if  he  dies  daring  the 
Diuuice  of  the  particular  estate,  his  heirs  shall  take  as  parohasors.(^)  Bat 
eiiUite  bo  made  to  A.  for  life,  remainder  to  his  right  heirs  in  fee,  his  heirs 
take  by  dencent :  for  it  is  an  ancient  rule  of  law,  that  wheneyer  the  ancestor 
I  an  eiiUite  for  life,  the  heir  cannot  by  the  same  oonTeyanee  take  an  estate 
i  by  purchase^  but  only  by  deacent.(h)  And  if  A.  dies  before  entry,  still  his 
shall  take  by  detccent,  and  not  by  purchase :  for  where  the  heir  takes  any 
;  that  mi^ht  have  vested  in  the  ancestor,  he  takes  by  way  of  descent.(Q 
anccMtor,  during  his  life,  beareth  in  himself  all  his  heirs  ;(i^)  and  thereforoi 
i  onc«*  he  is  or  mi^ht  have  been  seised  of  the  lands,  the  inheritance  so 
t^d  to  hiH  heirs  veHts  in  the  ancestor  himself:  and  the  word  **  heirs"  in  this 
is  not  eHteemed  a  word  of  purcAose,  but  a  word  of  Umitaiiim^  enuring  so  as 
crcaiio  the  etttato  of  the  ancestor  from  a  tenancy  for  life  to  a  fee^mple.* 
had  it  boon  otherwise,  had  the  heir  (who  is  uncertain  till  the  death  of  the 
(tor)  Ihvii  allowed  to  take  as  a  purchasor  originally  nominated  in  the  deed, 
ust  have  been  the  case  if  the  remainder  had  been  expressly  limited  to 
hew  or  Thoman  hy  name;  then,  in  the  times  of  strict  feodal  tenure,  the  lord 
d  have  been  defrauded  by  such  a  limitation  of  the  fruits  of  his  signiory 
ifZ  from  a  descent  to  the  heir. 

bat  we  call  purchase,  ptrquisitio,  the  feudists  called  eonquesU^  coNfiuvshw,  or 
\utitio:{l)  lN>th  denoting  any  means  of  acquiring  an  estate  out  of  the  com- 
counk*  of  inlierilanee.  And  this  is  still  the  proper  phrase  in  the  law  ct 
ami  \m)  sm  it  was  among  the  Norman  jurists,  who  styled  *the  first  tmjo 
liasor  (tliut  irt,  he  who  brought  the  estate  into  the  family  who  at  ^ 
^iit  owiiH  it)  the  conqueror  or  conquereur\n)  Which  seems  to  be  all  that 
meant  by  the  ai»|>ellation  which  was  given  to  William  the  Norman,  when 
nanner  oV  ai«eending  the  throne  of  England  was,  in  his  own  and  his  suc- 
»n»'  charterH,  and  by  the  historians  of  the  times,  entitled  eemftursfiis,  and 
M  ronquivMor  or  conqumtor  ;{o)  signifying  that  he  was  the  first  of  his  family 
ae<|uired  the  crown  of  England,  and  from  whom  therefore  all  ftituro  claims 
L'cicent  must  he  (h*rived :  though  now,  from  our  disuse  of  the  fecxlal  sense 
le  woni.  together  with  the  reflection  on  bin  fon*ible  method  of  acquiHition, 
re  ai>t  to  annex  the  idea  of  victory  to  this  name  of  eonquett  or  conquisitioH : 
e  wliich,  however  just  with  regard  to  the  crown,  the  Conqueror  never  pre* 
^d  with  n*guni  to  the  realm  of  England ;  nor,  in  fact,  ever  had.( p) 
e  ditference,  in  effect,  l>etween  the  acquisition  of  an  estate  by  descent  and 
irchusc.  Consists  principally  in  these  two  points:  1.  That  by  purchase  the 
t«  a<*quires  a  new  inheritable  quality,  and  is  descendible  to  the  owner's  blood 
'nepiil.  and  n<»t  the  blood  only  of  some  particular  ancestor.  For,  when  a 
takes  un  estate  hy  purchase,  he  takes  it  not  ut  fewdum  wUemum  or  matemumf 
\i  would  (ies<-en(i  only  to  the  heirs  hy  the  lather's  or  tne  mother's  side:  bat 
kes  it  ut  frwlum  antiquum,  as  a  feud  of  indefinite  antiquity,  whereby  it  be> 
s  inheritahle  to  his  heirs  general,  first  of  the  paternal,  and  then  of  the 


V  1  R441.  Ahr  Ar.  ("tlMryaiiil*  of  Vrmka.  HO. 

4*  1  IU|.  1'^     iUr.w.    IUjrm.3M.  {•t  (fr.(hmjimm.iikm.e.M,m.4tk 

(«  «(h«'ll>-^-«  rw,  I  Kfp.  9M.  (•!  Spploi.  UklM.  14&. 
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th«»  will  thi-v  huv<*  it  ns  jnint-tenantj<.  rn>.  Klis.  431.   lUcon's  Maxims,  lU^.  n.  21 
.  *1A'1.    <;<)iuyiiv  \Z\.    2  L4I.  Ray  in.  S2U.     But,  nince  the  sUtute  3  W.  k  M.  c.  14, 
» ilevtHO  U  rrau«lul«*nt  atcuinnt  crtHiit4>n«  hy  ii|>ecialty,  and  therefbrs  sn  action  may 
Miieht  apiin-t  th«'  iIcvimh*  as  heir  and  devisee.     2  Saund.  8.  (d.>-^atTrT. 
R  dui-trir)«*  laid  down  in  tho  text — that  when  a  devise  of  lands  to  the  heir«t4aw 
«  !!•*  ult«TiAtioii  in  th«*  natun*  or  limitation  of  the  eatate,  the  heir  will  take,  not  by 
laittf  und«T  th**  will,  but  l»y  his  preferable  title  hy  descent — b  no  lonfrer  law.    The 
te  of  :\  k  A  (iul.  IV.  r.  1()G  onacUi  that  an  heir  to  whom  land  is  devised  hv  his  aa- 
r  nhall  tfike  as  «l<<viM>«\  and  not  hy  descent;  and  that  a  limitation  of  land,  hy  any 
anc**.  t/>  the  fn^nt4>r  and  his  heirs  shall  create  an  estate  bv  purrhase. — IIovuhoc. 
bis  U  the  ruh*  or  maxim  known  among  lawyers  as  **the  rule  in  8helley*s  esse."  1  Go, 
Se<*  lliy^.  k  lititl.  Co.  Litt.  37ti.  b.,  n.  1.   Feame,  Gout,  Bern.  28.    Pr«st6n  on  £ilateS| 
^  2{>3  to  41U,  ptr  tor.^CuiTTT. 
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maternal,  line.    2.  An  estate  taken  by  purchase  will  not  make  the  heir  answenUi 
for  the  acts  of  the  ancestor,  as  an  estate  by  descent  will.     For  if  the  anccftor, 
by  any  deed,  obligation,  covenant,  or  the  like,  bindeth  himself  and  hia  heii*,tB4 
dieth;  this  deed,  obligation,  or  covenant,  shall  be  binding  upon  the  heir  tote 
foi*th  only  as  lie  (or  any  other  in  trust  for  him)(^^)  had  any  estate  of  inheritaiet 
4(044-1    vested  in  him  by  descent  *from,  (or  any  estate  pur  auter  vie  comiagto 
^    him  by  special  occupancy,  as  heir  to,)(r)  that  ancestor,  sufficient  to  ai- 
swer  the  charge  \{s)  whetiier  he  remains  in  possession,  or  hatb  alienated  it  beftn 
action  brought  ){t)  whidi  sufficient  estate  is  in  the  law  called  a^stts;  from  tW 
French  word  assez,  cnough.(u)     Therefore  if  a  man  covenants,  for  himself  ud 
his  heii*8,  to  keep  my  house  in  repair,  I  can  then  (and  then  only)  compel  his  heir 
to  pertbrm  this  covenant,  when  he  has  an  estate  sufficient  lor  this  parpote,ar 
assets,  by  descent  from  the  covenantor:  for  though  the  covenant  descends  to  tin 
heir,  wiicther  he  inherits  any  estate  or  no,  it  lies  dormant,  and  is  not  compalsorj, 
until  he  has  assets  by  descent.(i?)' 

This  is  the  legal  signification  of  the  word  perqvisitio,  or  purehuae ;  and  in  tUi 
sense  it  includes  the  five  following  methods  of  acquiring  a  title  to  estates:  1. 
Escheat.  2.  Occupancy.  3.  Prescription.  4.  Forteiture.  5.  Alienation.  Of  ti 
these  in  their  order. 

I.  Escheat,  we  may  remembcr,^ir)  was  one  of  the  fruits  and  conBcqQenectaf 
feodal  tenure.*  The  word  it  sell*  is  originally  French  or  Norman,(x)  in  wlwfc 
language  it  signifies  chance  or  accident;  and  with  us  it  denotes  an  obstnctioi 
of  the  course  of  descent,  and  a  consequent  determination  of  the  tenure,  by  mm 
unforeseen  contingency:  in  which  case  the  land  naturally  results  back,bja 
kind  of  reversion,  to  the  original  grantor  or  lord  of  the  fee.(y) 

Escheat  therefore  being  a  title  i'requeutly  vested  in  the  lord  by  inheritaact 
as  being  the  first  of  a  signior}*  to  which  he  was  entitled  by  descent,  (for  vkieb 
reason  the  lands  escheated  shall  attend  the  signior}',  and  be  inheritaUe  bjflich 
only  of  his  heirs  as  are  capable  of  inheriting  the  other, )(j)  it  may  seem  in  nek 
cases  to  fall  more  properly  under  the  former  general  head  of  acquiring  title  If 
estates,  viz.,  by  descent,  (being  vested  in  him  by  act  of  law,  and  not  by  hb on 
^.^ .  r -1  act  *or  agreement,)  than  under  the  present,  by  purchase.  Bat  it  bis 
"  -*  be  remembered  that,  in  order  to  complete  this  title  by  eseheat,  iti•■^ 
cossiiry  that  the  loi^i  perform  an  act  of  his  own,  by  entering  on  the  landf  ni 
tenements  so  escheated,  or  suing  out  a  writ  of  escheat :(a)  on  failure  of  iMk, 
or  by  doing  any  act  that  amounts  to  an  implied  waiver  of  his  right  li  ^ 
aOcepting  homage  or  rent  of  a  stranger  who  usurps  the  possession,  his  title  If 
CHcheat  is  barred.(A)  It  is  therefore  in  some  respect  a  title  acquired  by  hiion 
act,  as  well  as  by  act  of  law.  Indeed,  this  may  also  bo  said  of  descents  tka- 
selves,  in  which  an  entry  or  other  seisin  is  required,  in  order  to  make  a  coupklt 
title:  and  therefore  this  diHtribution  of  titles  by  our  legal  writers,  into  tboielf 
descent  and  by  purchase,  seems  in  this  respect  rather  inaccurate,  and  notanM 
with  sufficient  precision  :  for,  as  escheats  must  follow  the  nature  of  the  RgWf 
to  which  they  oelong,  they  may  vest  by  either  purchase  or  descent,  aeoordiic 


(«)  stilt,  a*  Car.  II.  c.  3,  2  1U. 

{'■)  n<Hi.  »i'j. 

(•)  1  l».  \\inn.  777. 

('i  Stat.  :t&  4  \V.  nnd  M.  c.  14. 

(••)  Finch.  Uw,  lly. 

{*t  Kiiirh.  lU'p.  htf. 


(*)  Krhrty  or  &A<  fiormMl 
to  h.tiipi'n. 
{9\\  fViff/.M.    Co.  UtLia. 
(>i  4\i.  I.ltt.  l.'i. 

(■I  Uni.  Al*r.  tit.  cM^mf,  2& 
(*>  Bro.  Abr.  tit. 


MUplauetfM.   Obl  Utt. 


•  Copyhold  estates  are  not  linbU*  an  ofisetH,  either  in  law  or  equity,  to  the 
debts,  further  tlian  lie  siihjeot<Hl  tlieni  thereto.    Aldrich  v$.  Cooper,  8  Vea.  3W.^-^^,-> 

*  A8  to  the  donl>ttiil  propriety  of  oonHidering  CKlienta  under  the  heiid  of  title  If  ^ 
chase,  see  afite,  note  (li)  to  chapter  14.  It  may  be  added  that  esoheata  do  not  aanv* 
the  description  given  by  our  author  in  the  last  page,  of  the  eflecta  of  the  aiijiiW^^ 
an  estate  hy  puroha.'^e:  for  the  inheritable  quality  of  the  lands  escheated,  aiatfli 
taught  in  the  ]iresent  page,  follows  the  nature  of  the  seignory,  and  does  not  attach ai* 
person  of  the  lord  to  whnm  the  escheat  falls.  Nor  are  the* lands  ezompt  fttaa  llt^ 
of  tlio  ancestor,  from  whom  the  seignory  descends,  or  from  the  encanilmuMei  " 
tenant.     Earl  of  Bedford's  case,  7  Kcp.'G.    Smalman  tv.  AgboitMigh,  1  Bi 
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igniory  is  yentod.  Aod,  tboo^^  &t  Edward  Cok#  ooiuriden  the  lord  bjr 
M  in  ■ume  respeots  the  Msignee  of  the  last  t«iaot,(e)  and  thereforo 
ly  porchaiie ;  yot,  on  the  other  hand,  the  lord  is  more  freqaentlr  eon- 
aa  being  Miiimus  hcarei,  and  therefore  taking  by  deaoeot  in  a  kind  ci 
y  ancGeaaion. 

iw  of  eacheata  ia  founded  upon  this  single  prinoiple,  that  the  blood  of 
on  last  seised  in  fee-simple  is,  bjr  some  means  or  other,  atterly  extinct 
le ;  and,  since  none  can  inherit  his  estate  bat  aaeh  aa  are  cf  his  blood 
languinity,  it  follows,  as  a  regular  conseimence,  thai  when  anch  blood  ia 
the  inheritance  itself  must  fail :  the  land  moat  beoome  what  the  feodal 
denominate  feudum  apertum  ;  and  muat  reanit  back  a^n  to  the  lord  of 
by  whom,  or  by  those  whose  estate  he  hath,  it  waa  given, 
ats  are  fW>qQi.»ntly  divided  into  those  propter  drfeehtm  sanguinis^  and  thoae 
delictum  tenentis:  the  one  sort,  if  tiie  tenant  dies  without  heirs;  the 
f  his  blood  be  attainted.((f)  But  both  these  species  may  well  be 
thended  under  the  first  denomination  only;  for  he  that  ia  rwAa 
d  suffers  an  extinction  of  his  blood,  as  well  as  he  that  dies  ^  ^^^ 
rclationH.  The  inheritable  quality  is  expunged  in  one  instance,  and 
in  the  other;  or,  as  the  doctrine  of  eacheata  is  very  Ailly  expressed  in 
I  **dominus  capitalis  feodi  loco  fueredis  habetwr,  quotiu  per  defectum  vd 
extinguitur  sanguis  tenentis," 

ats  therefore  ariHing  merely  upon  the  deficiency  of  the  blood,  whereby 
ent  is  impeded,  their  doctrine  will  be  better  illustrated  by  considering 
ral  cases  wherein  hereditary  blood  may  be  deficient,  than  by  any  other 
whatHoever. 

».  The  first  throe  oases,  wherein  inheritable  blood  is  wanting,  may  be 
i  from  the  rules  of  descent  laid  down  and  explained  in  the  preceding 
,  and  therefore^  will  need  very  little  illustration  or  comment  First, 
le  tenant  dies  without  any  relations  on  the  part  uf  any  of  his  ancestors : 
r,  when  he  <lies  without  any  rt*lutions  on  the  part  of  those  ancestors 
lom  his  estate  <lesoeiuie4i :  thirdly,  when  he  dit>s  without  any  relations 
v'holo  MoihI.  In  two  of  these  cases  the  blood  of  the  first  purchasor 
nly.  in  the  other  it  is  probably ,  at  nn  end ;  and  therefore  in  an  of  them 
directs  that  the  land  shall  es(*heat  to  the  lord  of  the  fee;  for  the  lord 
K*  manifestly  pnjudioed,  if.  contrary'  to  the  inherent  condition  tacitly 
1  to  all  tctids,  aiiv  |H*rson  sh(»uld  l>e  suffered  to  succeed  to  the  lands,  who 
r  the  hlo4Hl  (»f  tlie  first  feudutoir,  to  whom  for  his  personal  merit  the 
1  supi>oscd  to  have  been  granted.* 

<••  1  in«t. -.'iv  (4»co.uttia.n.  (0£.«kflLi. 

miM>rtJini  caM^  of  Rurg«'M  vs.  Wheiit<»,  1  Eden,  177-201,  was  to  the  following  pnr- 
Umii^  «u*i««Ml  in  U^  rr  parte  paternd,  conyeyed  to  trustees,  in  trust  for  herself, 
and  iu««i>:ii<.  to  th«»  intent  that  nhe  might  dis|>(Me  thereof  ss  the  should  l^  her 
;h<*r  writing  iiplMiint.  A.  flitsl  without  nisking  any  appointment,  and  without 
fHirir  futtrnui.  It  whm  ht*M  by  lonl-keeper  Henley,  (afterwards  Northington.)  as 
T  Sir  ThonitiM  Clarkts  M.  R..  and  by  lord  Mansfield,  C  J.,  (whose  asaistsnce  the 
*»T  had  r«H)u«*!«to<t.)  tliat  th<*  heir  ex  parte  maiemd  was  clearly  not  entitled.  Jkkt 
lofi*-!*!  thou>!lit  th<'  (Town  was  ««ntitIfMl  by  escheat;  or,  if  that  was  not  so  under 
im^taiiroi.  th*>ii  that,  ah  )>etW(M»n  the  maternal  heir  and  the  trustee,  the  former 
1«*<1.  ThJH  opinion.  how(*T«»r.  was  contrary  to  that  of  the  lord-keeper  and  of  the 
!"  th<*  roUft :  and  it  was  flf<'i(led  that,  there  being  a  (trre  ietumt^  (Barclay  vt.  RusmI, 
^\)  th«*  cniwn.  oluiniing  hy  eiioheat,  had  not  a  title  by  mhpmmi  to  compel  a  con* 
fmni  tho  tni<«t4*4».  th«*  truAt  being  ahsolutoly  determined.  Upon  the  right  of  Ibe 
;  wai4  not  n(*r«*KHar>'  for  the  determination  of  the  question  oefore  the  court  to 
?e  any  |Hwitiv(»  juilffmont.  It  should  seem,  howerer,  that  he  would  hare  re* 
>  aiMiHtan<H«  from  o«iuity  in  nupport  of  his  claims.  Williams  rt.  lord  Lonsdale,  3 
And  rlfarly,  a  truntro  not  having  the  legal  estate  in  lands  purchased  with  the 
ni^vs  cannot  hol«l  against  the  crown  claiming  by  escheat.  Walker  m.  Denne^  S 
170. 

case  Ifutt  rit#Ml,  the  court  ia  report4Hl  to  have  wud  *'that  conyhold  cannot  eachsal 
own ;"  hut  this  tiirtum,  in  all  probability,  however  applicable  to  the  instance  than 
osideration,  was  not  intended  to  be  understood  as  a  general  proposition.    G(»|ix* 
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4.  A  monster,  which  hath  not  the  shape  of  mankind,  but  in  anv  part  m 
dcntly  lH>ai*s  the  resemblance  of  the  brute  creation,  hath  no  inheritable  blood, 
and  cannot  be  heir  to  an}'  land,  albeit  it  be  brought  forth  in  marriage:  bo, 

*'^471  ^^^^^o"g^  it  ^»^t^^  deformity  in  any  part  of  its  body,  yet  if  it  *hiik 
^  human  shape  it  may  be  hcir.(/)  "f  his  is  a  very  ancient  rule  in  the  k« 
of  En;rland  ;ry)  and  its  reason  is  too  obvious  and  too  shocking  to  bear  a  imnsli 
discussion.  Tlie  lioman  law  agrees  with  our  own  in  excluding  such  births  fhw 
successions  :(h)  yet  accounts  them,  however,  children  in  some  respects,  wbm 
the  parents,  or  at  least  the  father,  could  reap  any  advantage  thereby  u  i)  f is  tki 
jus  trium  liberorum,  and  the  like,)  esteeming  them  the  misfortune,  rather  tka 
the  fault,  of  that  parent.  But  our  law  will  not  admit  a  birth  of  this  kind  to  bi 
such  an  issue  us  shall  entitle  the  husband  to  bo  tenant  by  the  curt«iT;il) 
because  it  is  not  capable  of  inheriting.  And  therefore,  if  there  appean  M 
other  heir  than  such  a  prodigious  birth,  the  land  shall  escheat  to  the  lord. 

fi.  Bastards  are  incapable  of  being  heirs.     Bastards,  by  our  law,  are  nch 
children  as  are  not  bom  either  in  lawful  wedlock,  or  within  a  competent  tiM 
af\er  its  do  tormina  tion.(^)     Such  are  held  to  be  nyllius  filii^  the  eons  of  nobodr; 
for  the  maxim  of  law  is,  qui  ex  dmnnato  coitu  nascuntur,  inter  Uberos  non  eoi^ 
tantur,(tH)    Being  thus  the  sons  of  nobody,  they  have  no  blood  in  theia.rt 
least  no  inheritable  blood :  consequently,  none  of  the  blood  of  the  tint  jnh 
chasor :   and  therefore,  if  there  be  no  other  claimant  than  such  illegitimitt 
children,  the  land  shall  escheat  to  the  lord.(n)     The  civil  law  differs  from  on 
in   this  point,  and  allows  a  bastard  to  succeed  to  an  inheritance,  if  after  'm 
birth  the  mother  was  married  to  the  father  :(o)  and  also,  if  the  father  hid  M 
lawful  wife  or  child,  then,  even  if  the  concubine  was  never  married  to  tki 
father,  yet  she  and  her  bastard  son  were  admitted  each  to  one-tweltlh  of  tk 
*^481     i"^^critancc;(;))  and  a  bastard  was  likewise '^capable  of  Buoceedio*  H 
-'     the  whole  of  his  mother*s  estate,  although  she  was  never  married:  tk 
mother  being  sufficiently  certain,  though  the  father  is  not.(^)     But  ourUw,! 
favour  of  marriage,  is  much  less  indulgent  to  bastards.* 

(f)  Co.  Litt.  7,  R.  (<)  /y.  AO.  16. 13S.    PMd.  I,  ant  1^  |  Tl 

(*)  <^ui  nmtrxi  furmam  humnni  gmeri*  (rmrertn  mnre prf>-  (*»  Co.  Lilt.  29. 

artttntur,  ut  ti  muWr  numtirruutH  rvl  prfitiigittmm  vnixa  n't,  ('>  !W  bfaik  i.  ch.  16l 

intt't  Itfirrns  mm  ttuHputrnfur.    P>trty»  tamm,  cut  nntura  (*)Co.  Lilt.  R. 

aliquant uhim  ntMiifm't  iW  diminufrit,  ut  ti  ux  tv/  ttintum  {*)  Finch,  Iaw,  117. 

quatwir  ttitfittm  hnliufrif^  bmf  ttftirt  inUr  hU'roit  rtmnume-  (*i  Nor.  K9.  c.  tk 

rari :  ft.,  ti  mfmhra  tint  inutilia  aut  tirtW'm,  nnn  tvintn  eU  (P)  Hild.  c  13L  - 

partu*  mimttmswt.    Bract,  f.  1,  c.  (i,  and  /.  5,  <.£>,  c  3u.  (ff)  Cod.  %  67,  6. 

(*)  Ff.  1.  6,  U^ 

holds  holdon  of  a  manor  wliereof  a  suhjc^ct  is  lord  will  escheat  to  him  certainly,  uA  trt 
to  tho  orown  :  hut  the  I2tli  soction  of  tho  statute  of  39  &  40  Geo.  III.  c.  88,  aft^r  rKtnct 
tliat  '*  (livors  lands,  tonoincnts,  and  herc<litaments,  as  well  freehold  as  cvpfthoiL  batf » 
clioaU»«l  and  may  eso)u»«t"  to  the  crown,  enaots  that  **it  shall  be  lawful  to  direct  Ktwl^ 
rant  undor  the  sign-manual  the  execution  of  any  trusts  to  which  the  lands  so  e^dwn*^ 
were  liable  at  tho  time  of  the  es<*lient,  or  to  which  thoy  would  have  been  liable  ia  til 
hands  of  a  suVijoct,  and  to  make  such  grants  of  the  lands  so  escheated  as  to  iheas^ 
rciiin  sliall  seom  moot." — ('hittv. 

By  tlie  statute*  4  &  5  W.  IV.  c.  23.  repealed,  but  re^nacted  by  13  k  14  Vict.  c.  tt.*ii 
rule  of  the  common  law  is  entirely  altered ;  it  being  enacted  (s.  15)  that  where  ast  f^ 
son  seised  of  any  land  u])on  any  trust  dies  without  an  heir,  the  court  of  chancm  ■? 
make  an  order  vestinfi  such  land  in  such  person  as  the  court  shall  direct,  and  thsa^ 
shall  have  the  effect  of  a  conveyance. — Stewart. 

*Tho  law  of  Scotland  allows  a  person  born  out  of  wedlock  to  be  legxtimatt if  t* 
parents  suhsequeiuly  intermaiTv,  without  any  marria^^e  of  either  with  a  third  |»i«i 
intervening.  7  CI.  k  Fin.  ^17,  842.  But  althou^'h  the  status  as  to  lefritimacT  ef  sfi^ 
son  is  for  most  purposes  determined  by  the  law  of  the  doniicil  of  his  i^rents.vHi' 
the  purpa«(c  of  inheritiiiji  land  in  Kn^land  a  hastanl  so  lefntimated.  bv  the  low  A^et^ 
lanrl  is  not  alIow(Ml  l.v  tlie  Knglish  law  to  be  le^ritiniato.  Doe  d.  Birtwhiwtla  rt.  VhM 
5  B.  &  C.  2;iS.  2  Scott.  N.  H.  821.  9  Bliph.  32.  7  01.  &  Fin.  8;V.J.  I^egitimaer  acM^il 
to  tlie  law  of  tho  domicil.  as  well  as  according  to  the  law  of  the  plac«  where  ih*  iJ 
lies.^  is  ne<'essar)'  to  entitle  an  heir  :  for  a  child  horn  out  of  wedlock  of  parents  T  "  "*^ 
in  England,  who  afterwanls  married  there,  woj*  not  allowed  to  inherit  lands  in 
G  Bligh,  4C8.    See  2  Ves.  k  K  127. 

As  to  the  status  of  Imstards  during  the  Middle  Affcs  and  on  the 
Co.  Litt.  243,  b.-^wEET. 
684 
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?ro  in,  imiocd,  one  inRtaneo,  in  which  our  law  has  shown  them  some  littlo 
li  ;  and  that  m  UMiiully  ti.*riiKMl  tlie  cumo  of  bastard  eigne  and  mulier  puisne. 
bappcMM  when  a  man  has  a  baHUrd  son,  and  aftorwarda  marries  the 
^r,  and  by  her  has  a  le;ritiniutc  son,  who,  in  the  lan^age  of  tlie  Uiw,  is 
1  a  mulitTf  or,  art  (tlanvil^r;  ex|>rcsHert  it  in  his  Latin,  JiUus  mulieratus;  the 
ku  hefon*  marriu|^  bein^  mnrubimi^  and  alter  wards  mulier.    Now,  here  the 

iMin  iH  buMtanl,  or  bnntard  vUjne;  and  the  youn^^er  son  is  legitimate,  or 
'  puisne.  If  then  the  father  dies,  and  the  btistard  riyne  enters  u|Nin  his  land, 
tnjoyr*  it  to  hit4  death,  and  <lies  mMM-d  thereiif,*  whereby  the  inheritance 
ntj»  t4)  his  isMue;  in  this  eane  the  mulitr  puiuHe,  and  ail  other  heir>«,  (tliough 
>,  femtM'overlH,  or  under  any  incapaeity  whatsoever,)  are  totally  barred 
.•ir  ri^ht.(^)  And  thin,  1.  As  a  punishment  on  the  mulier  for  his  negli- 
,  in  not  entering;  during  the  biti^tard's  life,  and  evicting  him.  2.  Because 
w  will  nut  sutler  a  man  to  be  bastardized  atter  his  death  who  entered  aa 
ind  died  seised,  and  so  passed  for  legitimate  in  his  lifetime.*  3.  Because 
m«in  law  (followin«^  the  civil)  did  allow  such  bastard  eigne  to  be  legitimate 
L*  r«ubHiM|uent  marriage  of  his  mother;  and  therefore  tne  laws  of  England 
gh  tli<*y  woul<i  not  admit  either  the  civil  or  canon  law  to  rule  the  inherit- 
of  thi»  kingdom,  yet)  paid  such  a  regard  to  a  person  thus  |>eculiarly 
ustan4-etl,  that,  at\rr  the  land  had  deseended  to  his  issue,  they  would  not 
el  the  matter  again,  and  sutler  his  estate  to  lus  shaken.     But  this  indul- 

was  shown  to  no  other  kin«l  of  bastanl ;  f<»r.  if  the  mother  was  never 
e<i  to  the  father,  such  bastanl  couhl  have  no  cohturablo  title  at  all.(^/ 
\  liastanls  cann«it  }>e  heirs  tliems<*lves,  S4i  neither  can  they  have  any  r*oitk 
but  those  of  their  own  bodies.  For,  lis  all  collateral  kindred  consists  ^  " 
ing  di>rivi>d  from  the  same  iH»nim(»n  ancestor,  and  a  bastard  has  no  legal 
l<»n*.  Ill*  can  have  no  colhiteral  kindriHi;  and,  consequently,  can  have  no 
heirs  bui  sueh  as  claim  by  a  lineal  descent  fn>m  himself.  And  thoreforo 
aManl  punhase  land  and  dies  seised  tliei-eof  without  issue,  and  intestate, 
h<l  !*li:dl  rHcJifut  to  the  lord  of  the  fee.(ii) 

Vlifh^,.  ri  al>o,  are  inrapable  of  taking  by  desc^cnt,  or  inheriting  iCir)  for 
in-  ti'it  allowed  to  liavr  any  inheritable  bl(M>d  in  them;  rather  indeed  u]Kin 
t  iplf  «it'  national  or  eivil  policy,  than  uimmi  ri*as4)ns  strictly  tiHNlal.  Though, 
lU  lia'i  been  sut!ert*d  t<»  fall  into  their  hands  who  owe  no  allegianc^o  to  the 
I  *>i  Kii^lahd,  tlie  dc>ii;n  ot'  intntdueing  our  tends,  the  defence  of  the  king- 
vviiiild  li:t\  e  Um'Ji  defeated.  Wheivfon*  if  a  man  leaves  no  other  relations 
it'll-.  Iii»«  laiid  sljaii  esi-heat  to  the  lord.'* 
alicii'*  f-aiinot  ininTit.M)  far  they  are  on  a  level  with  l>astards;  but  as  they 

■'    /   :..    1.  n  Br»rt.  /  2.  f.  T.    Co.  Utt.  3*4. 

•  I.  f   ;    <•    <'.•.  Ijk.  Jii.  ^»i  S<«*  lH>ik  I.  rh.  lU. 

•  111!   ;  4-'.  «»ri.  Utt.K 


••r.«  iii»i-t  un\  only  lx»  u  <lytn^  wisiNl,  l»ut  a  d<>seent  in  hid  isjeur,  Co.  Litt.  244,  a. 
'  ih*'  t':t»t.ipl  diitli  M'imMl.  hi**  wifi»  otieeint  with  ii  i*on,  the  mulier  enter,  the  wm  is 
th«'  !-»u**  «>t'  th«*  bii^turd  in  iKirreil.  Ihid.  Broke,  tit.  lK.*M.*ont,  41.  Plowd.  57,  a., 
— ^'hittv. 

••  ml*-  \i*t\'U  in  thi.**  on«»  vnao  ou\y  of  Imjttitnl  htfni  and  muiitr  puisni;  for  where  a 
il  t*  •iK-h  !•>  rtM'-itii  of  hin  inotliiT  hiivtn^  a  hu^lMlnd  living  at  the  time  of  her  mar- 
vith  lii-  J.ith'T.  lif  •aiinot  take  iKlvunta^e  of  the  rule,  the  nuuTiAg«*  under  which 
,iiii-  ^*'iit^'  Void  witltout  any  divorce.     Pride  ti.  KarU  of  Bath  and  Montague,  1 

|'J»».— «'|IITTY. 

it«.uM  -i*.iii  th.it  tlii«»  privib^jro  «»f  th»»  f^Kiftml  ri,p\?  no  longer  exists,  in  oon^i^quence 
ut**  .'•  A  I  \V.  IV.  e.  '21  having  enaett**!  ^i*.  :iU)  that  no  denetMit  cant  ahall  defeat  any 
»t  •nrry. — Kirr. 

.«  r«-  i-  •  ii«*  ••M-.-ption  to  tlie  gcncrnl  law  ngain«*t  alien*,  foundinl  on  the  treaty  of 
«■:%%•-•  II  till-  lotintrv  and  th«>  I'niti'd  Station  of  .\nii*rii*a.  by  the  l^th  artieleof  which 
it  wax  p>ti|Mil;ittMl  that  British  hubjei^tH  who  then  heUl  landt  in  the  Tnittnl  Staten, 
I'Titan  >ul>tt  rt-  \\\^'t  thiii  ht*M  laniU  in  <  treat  Britain,  **niitfht  grant,  i^i^ll.  or  deTm 
m»*  til  tiiMXf  wh'ini  thfv  ohoiiM  ph^ai^e.  in  like  manner  aji  if  they  wen*  nativ4«4.  and 
(•ifh«T  th*'y.  w*r  th«Mr  licir*  n(»r  asNigns  Hhould.  m)  far  an  might  reit|N*i*i  th«  said 
ati'l  th«*  l**tfal  rfni«Mlii*fi  thfr**to,  l>e  n'ganltHi  as  alienn ;"  and  thi*  wtipulation 
iied  by  the  ^tatute  '^*J  iunj.  III.  e.  <J7,  «.  24.     See  1  Hum.  &  M.  OtKi.— Swirr. 


249  OF  THE  BIGHTS  [Book  Q 

aro  alfto  disiibled  to  hold  by  purchoHe/x)"  they  are  under  still  greater  disialiilitMi 
And,  a&«  thoy  can  neither  hold  by  puix'harsc  nor  by  inhentanee,  it  \f^  aimoil; 
superfluous  to  say  that  they  can  have  no  hcirH,  ninee  they  can  have  notbiiij^ftr 
an  heir  to  inherit;  but  ho  it  in  ex])ro8Hly  holden,(y)  becaude  they  have  Dui  iii 
them  any  inheritable  blood.  I 

And  further,  if  an  alien  be  made  a  denizen  by  the  king's  letters-patent,  iii 
then  purchases  land,  (which  the  law  allows  »uch  a  one  to  do,)  hie»  son,  borab^i 
fore  his  denization,  shall  not  ( by  the  coininon  law)  inherit  those  lands;  but  i Mij 
born  atlerwards  may,  even  th<»u«rh  his  elder  bi-other  be  living ;  for  the  tiitbo^ 
before  denization,  had  no  inheritable  blood  to  communicate  to  his  elde«t  sot;  I 
**"im     ^^"^  **-'  denization  it  acquires  *an  hereditary  quality-,  which  will  be  tn» 
-*     mitted  to  his  subsequent  j)osterity.     Yet  it'  he  had  been  naturalizdl  ilf  j 
act  of  parliament,  such  cMest  son  might  then  have  inherited  ;  for  that  eamvkil 
defects,  and  is  allowed  to  have  a  retroifjnctive  energy,  which  simple  denizjttMhm 
not.(z)" 

Sir  Edwanl  Coke(A)  also  holds,  that  if  an  alien  conioth  into  EngUihJ  id 
there  hath  issue  two  sons,  who  arcs  thereby  natural-born  subjects;  andowfll 
them  purchases  land,  and  dies;  yet  neither  of  these  brethren  can  be  heir  to  lb 
other.  For  the  commune  vijiculum,  or  common  stock  of  their  consaniniibi?** 
the  father;  and  as  he  had  no  inheritable  blood  in  him,  he  c*ould  eoiumoiucall 
none  to  his  sons;  and,  when  the  sons  can  by  no  possibility  bo  heira  tu  tijl 
father,  the  one  of  them  shall  not  be  heir  to  the  other.  And  this  opinion  of  Ui 
seems  founded  u])on  solid  principles  of  the  ancient  law:  not  only  from  tbrnii 
before  cited,(^)  that  ce^ftuy,  tjue  doit  inheriUr  al  jnre,  doit  inheriter  alfiU:  batito 
because  we  have  seen  that  the  only  feo<lal  foundation,  upon  which  newlv-pi^ 
chased  land  can  possibly  descend  to  a  brother,  is  the  Bup|>osition  and  tiiliuntf 
law,  that  it  descended  from  some  one  of  his  ancestors;  but  in  this  (««*.» 4i 
intermediate  ancestor  was  an  alien,  irom  whom  it  could  by  no  possibility 4^ 
scend,  this  should  destroy  the  supposition,  and  impede  the  desi'ent,  and  tb« Ifli 
should  be  inherited  ut  ftvdum  strirff  novum;  this  is,  by  none  but  the  Hnetld^ 
Bcendants  of  the  purchasing  brother;  and.  on  failure  of  them,  should  ei»c'lKit II 
the  lord  of  the  fee.  But  this  opinion  hath  been  since  ovemiled:(<*)  indilii 
now  held  for  law,  that  the  so?is  of  an  alien  born  here,  may  inherit  to  «A 
other;  the  descent  from  one  brother  to  another  being  an  immt'iliate  deifttlil 
And  reasonably  enough  upon  the  whole;  for,  as  (in  common  purchwfs  tk 
whole  of  the  supposecl  descent  from  indefinite  ancestors  is  but  liclilioa*.lkl 
law  may  as  well  sui>pose  the  requisite  ancestor  as  suppose  the  wqw* 
descent. 

♦9-1 -I  *It  is  also  enacted,  by  the  statute  11  &  12  W.  III.  c.  6.  that  iBp* 
""^  J  sons,  being  natural-born  subjects  of  the  king,  may  inherit  and  ■• 
their  titles  by  descent  from  any  of  their  ancestors  lineal  or  collateral;  alifc*P 
their  father  or  mother,  or  other  ancestor,  by,  from,  through,  or  under  «^ 
they  derive  their  pedigrees,  were  born  out  of  the  king's  allegiance,  fci  * 
conveniences  wei'e  atlerwards  apprehended,  in  case  persons  should  therefcy^ 
a  future  capacity  to  inherit,  who  did  not  exist  at  tlie  death  of  the  perMi» 
seised.  As,  if  Francis  the  elder  l»rother  of  John  Stiles  bo  an  alien,  andOi* 
the  younger  be  a  natural-born  subject,  upon  John's  death  without  iff»"f 
lands  will  descend  to  Oliver  the  younger  brother:  now,  if  afterwardfl  Fni* 
has  a  child  born  in  Kngland,  it  was  feared  that,  under  the  BtatntecfMf 
William,  this   new-born   child   might   defeat   the   estate  of  hia  uncle  Ofi* 


(')  Co.  Utt.  -2.  (^\  9et  piffw  23  and  *1 

(V.  Co.  Lift.  -2.    1  Iy>T.  59.  (')  1  \>ntr.  413.    1  Lev.  SOl.   1  BU.U1 

(■}  Co.  I.itt.  V£).  {*}  Hev  pugv  £9' 

(«)  1  \n*t.  ^. 


"  If  the  fiurcliiiso  Ik>  inado  with  the  kinfr'it  lict^nse,  it  seems  that  he  maj  hoU.  ^1* 
Hon.  IV.  20.     lUxTii.  Co.  Litt.  L».  b..  n.  'J.— Chittv.  ^ 

"  Letters  of  doniiuition  aro  now  raroly.  if  ovor,  obtainc<i  ;  the  statute 7  k  8  Viric.a 
having  provided  a  sini)>lo  and  inexix'usive  niodo  by  which  aliens  may  obtain  all  tkp 
vile>!t>s  of  natural-lnirn  subjocts  exee}it  those  of  sitting  in  the  lagialaliire  ot  bwH^ 


of  the  jirivy  council. — Keru. 
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»  it  18  proviilcMl,  hy  the  Htututc  25  Geo.  II.  c.  39,  that  no  right  of 
e  Bhull  accrue  l»v  virtue  of  the  former  8tatute  to  any  persona  whai- 
leM  they  nn^  in  Ikmii^  awl  eapuhle  to  take  an  hei»  at  the  death  of 
1  last  HeiHe<l: — with  un  exception  however  to  the  ease,  whore  landii 
end  to  the  daughter  of  an  alien;  which  descent  shall  he  divested 
if  an  ufler-lN>rn  brother,  or  the  inheritance  shall  be  divided  with  an 
sister  or  ttlAtors,  according  to  the  usual  rule(<f)  of  descents  by  the  com- 

ttaindor  als<i,  for  tn»ason  or  other  fehmy,  the  blood  of  the  person  at- 
M}  corrupted,  an  to  U*  rcndcriMl  no  longer  inheritable, 
an*  must  )k>  taken  to  distinguish  between  forfeiture  of  lands  to  the 
thi.s  s|KM*ics  of  escheat  to  tJie  lonl;  which,  by  reason  of  their  simili- 
i>nie  <'in'u instances,  and  be<*auHe  the  cn>wn  is  very  frequently  the 
*  lt»r«i  of  tilt'  fee,  and  therefore  entitled  to  lioth,  have  been  often  e<m- 
i>;>:ether.  Forfeitun*  of  lands,  and  of  whatever  else  the  offender  pos- 
s  the  (i<K-trine  of  the  old  Saxon  law,(/)  as  a  part  of  punishment  for 
.*;  *and  does  not  at  all  relate  to  the  feodal  system,  nor  is  the  r^^fr*^ 
ce  «if  any  siixniory  or  lordship  imnimount  :(/7)  but,  bein^  a  j»re-  L  *  ** 
ested  in  the  crown,  was  neither  supersc^ded  ni)r  diminished  by  the 
[>n  «»f  the  Nonnan  tenures;  a  fruit  and  consequence  of  which,  escheat 
»ubt(*<ily  he  re<'k<»ne<l.  Kscheat  therefore  operates  in  subordination  to 
antient  and  su)H'rior  law  of  forfeit ure. 
trine  of  escheat  upon  attainder,  taken  sin/^ly,  is  this:  that  the  blood 

ant,  bv  the  connuission  of  any  felonv,  (un«ler  which  denomiiuition  all 

•  •  • 

en*  formerly  c(»nipri'^e<l,  h/i)  is  (*orni]>te<l  and  stained,  and  the  original 
ti'  the  tend  is  therehy  determined,  it  Immuj^  always  ^rante<l  to  the 
the  implied  condition  of  tium  hiiw  .v  tjts^trit,  l']»on  the  thorough 
lion  of  whirh  ^uilt,  hy  lei^al  attainder,  the  feotlal  covenant  and 
nd  of  fi-altv  are  hcM  to  he  broken,  the  estate  instantly  falls  l>:ick  from 
t*r  t"  tlie  I'trd  lit'  tlie  fee,  and  the  inheritable  (piality  of  his  bbnul  is 
ed  and  bl  'ttt'l  <Mit  forever.  In  this  situation  the  law  of  fetslal  esi'heat 
:lit  iht'i  Kiijluhd  at  the  <'i»n«|uest ;  and  in  L^enend  su|K*ni<ldiHi  to  the 
\v  of  t«i?'!i*itun'.  Ill  <onMM|uenco  of  which  corruption  and  extinction 
irv  b]o<»{,  the  land  ot'  all  felon'^  would  immediately  n*vest  in  the  h»nl, 
hf  •superior  law  of  forfeiture  intervene^*,  an<i  intenvpts  it  in  its  pastv- 
»•»«•  ot"  ireaH.m,  t'onvrr;  in  case  of  other  felony,  for  only  a  year  and  a 
whi'  b  time  it  iroes  to  tlie  lonl  in  a  ri'^^ular  c*ourse  of  esi'heat.i'i)  as  it 
••  'loin-  to  iln'  heir  <»{'  tlie  felini  in  case  the  fiMNial  tenun^s  ha<i  never 
»<liii-i  •!.  And  that  this  is  the  true  o]>enition  and  ^Miuine  history  of 
v\\\  IIP  Kit  evidently  appear  from  this  incident  to  gavelkind  lands, 
•m-^  to  Im*  tiie  oM  Saxon  teiiun'j  that  they  an'  in  no  case  subject  to 
r  fi'iojiy,  tliiMi;;b  tlwy  are  liable  ti»  forteitun*  tor  tn*as<m.(y) 
in-«'iiH'iM«'  ot"  tbi'^  doi-trim*  of  eM-beat,  all  lan«ls  of  inheritance  r^^ro 
ly  r»-v«'siinir  in  the  loid,  the  wit'eof  the  felon  was  liable  to  lose  •• 
.till  the  statute  1  Ivlvv.  VI.  <-.  I'J  etnu'ted.  that  alU'it  any  jH'rs^in  bo 
»f  nii«<prisioii  ot' treason,  muriler.  or  felony,  yet  his  wife  shall  enjoy  her 
lilt  -be  bar*  not  this  iii'liili^enee  where  the  antient  law  of  forfeiture 
or  it  is  fX|»resH|y  provitbd  by  the  statute  ^k  *»  K<lw.  VI.  c.  11  that 
f  «»fii'  attaint  of  biLrb  treason  "iball  not  In*  endowetl  at  all." 
»  We  bavi-  onlv  spoUen  of  estates  vesteil  in  the  offender  at  tlie  timo 
mv  or  attainder.  And  here  the  law  of  fort'eitim  stops;  but  the  law 
prir.<*iie<«  the  matter  -till  further.  For  the  bhMxi  of  the  tenant  Kdn^ 
mijited  ami  e\tiiii;ui>bed.  it  follows  not  only  that  all  that  he  now  has 

-  I-  .■•  .•••  .Ill  -••  i  •  .1  Iii«t.  1.V    Sut.  21  K«lw  III  f  i  )  li 

/.   .#•■'■•/.    4     //    '.i-n,.'  .■  .".4.  ■•    ■_' Ih«i  :i*\. 

Intt  '4    '•-•Ik   •-!  •■■<  «<iiiiiirr.  U     Wruhl.  Tpo.  ll**. 

»fiv  •.jbtT  tr»*i«siin-.  wli;it-'<M»Vi'r  t)i»^v  U«."  *.  \'.\:  th«»  wifo  tlior»»f«^re  i*  b:irT«*<|  hy 
••r  tit'  \i*'T  hu«)>.ui(l  for  )>"tt(  ;i-<  >%'*11  u^  biirh  in'iKon,  but  n«>t  for  any  murder  or 
)',     S'e<-Jo.  Litt.  ;;7,  a.  Si.iini*lf.  VX*.  b.   -Chitty. 
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Bhall  escheat  from  him,  but  also  that  he  shall  be  iucapablc  of  inlic 
thiiif^  for  the  future.  This  ma}'  further  illustrate  the  <listiijctlun  be 
feituro  and  escheat.  If  therefore  a  father  be  seised  in  fee.  and  the  M 
treason  and  is  attainted,  and  then  the  father  dies :  here  the  lands  all 
to  the  lord  J  because  the  .son,  by  the  corruption  of  his  blood,  is  incaj 
heir,  and  there  can  be  no  other  heir  during  bin  life;  but  nothing  ■! 
feited  to  the  kin^,  for  the  son  never  had  any  interest  in  the  lands  U 
In  this  case  the  escheat  operates,  and  not  the  forfeiture;  but  in  tbc 
instance  the  forfeiture  works,  and  not  the  escheat.  As  where  a  nei 
created  b}'  act  of  parliament,  and  it  is  provi<led  fas  is  frequenily  the 
it  shall  not  extend  to  corru)>tion  of  blood;  here  tlie  lands  of  thi.*  feloi 
escheat  to  the  lord,  but  yet  the  profits  of  them  shall  Ik;  forfeited  to  ti 
a  year  and  a  day,  and  so  lon^  al\er  as  the  offender  live«.(^^) 

There  is  yet  a  further  consequence  of  the  corruption  and  extinctioD 
**>5-H  ^'*^^y  blood,  which  is  this:  that  the  person  *attainted  bliall  n 
■^  incapable  himself  of  inheriting,  or  transmitting  his  owu  pi 
heirshi]),  but  shall  also  obstruct  the  descent  of  lands  or  tenenu-ntii  t 
terit}',  in  all  cases  where  the}-  are  obliged  to  derive  their  title  through 
any  remoter  ancestor.  The  channel  which  conveyed  the  hereditary  I 
bis  ancestors  to  him  is  not  only  exhausted  for  the  present,  but  totallj 
up  and  ren<iered  im})ervious  for  the  future.  This  is  u  refinement 
antient  law  of  feuds,  which  allowed  that  the  grandson  might  be  b 
grandfather,  though  the  son  in  the  intermediate  generation  wai 
felony. (/«)  But,  l»y  the  law  of  England,  a  man's  blood  is  so  univc 
j'ujiled  by  attaindi'r,  that  his  sons  can  neither  inherit  to  bim  nur  to 
an(*i'stors,(^w)  at  least  on  the  part  of  their  attainted  father. 

This  corruption  of  blood  cannot  be  absolutely  removed  but  by  M 
parliament.  The  king  ^nay  excuse  the  public  ]>uiiishnient  of  an  ulS 
cannot  abolish  the  private  right  which  has  accrued  or  may  accrue  toi 
as  a  consequence  of  the  criminars  attainder.  He  may  remit  a  for 
^vhich  the  interest  of  the  crown  is  alone  concerned;  but  he  cannot i 
the  corru]>tion  of  blood;  for  therein  a  third  person  hath  an  intereel 
who  claims  by  escheat.  If,  therefore,  a  man  hath  a  son,  and  is  :ittA 
afterwards  ]»ardoned  by  the  king;  this  son  can  never  inherit  to! 
or  father's  ancestors;  lu'cause  his  paternal  blood,  being  ouce  tboroi 
rupted  by  his  father's  attainder,  must  continue  so:  but  if  the  tson  had 
nller  the  jiardon,  he  might  inherit;  because  by  the  iiardon  the  father 
new  n)an,  and  mav  convev  new  inheritable  blood  to  his  after-born  ehi 

Herein  there  is,  however,  a  difference  between  aliens  and  pen^ni 
Of  aliens,  who  could  never  by  any  po>sibiliiy  be  heirs,  the  law  takes] 
^,yrr  -|  «iiid  therefore  we  have  ^seen  that  an  alien  elder  brother  shall  im 
'  *  -^  the  descent  to  a  naturaUborn  younger  brother.  But  iu  altaii 
otherwise:  for  if  a  man  hath  issue  a  son,  and  is  attainted,  and  aftcri 
doned,  and  then  hath  issue  a  second  son,  and  dies;  here  the  eorruptioi 
is  not  removed  from  the  eldest,  and  therefbi'e  he  cannot  be  heir;  M 
the  youngest  be  heir,  for  he  hath  an  elder  bi-olher  living,  of  whon 
takes  notice,  as  he  oiice  had  a  possibility  of  being  heir:  and  iher 
younger  brother  shall  not  inherit,  but  the  land  shall  escheat  totheloK 
had  the  ehler  <lied  without  is.sue  in  the  life  of  the  father,  the  yoan^r 
afler  the  pardon  might  well  have  inherited,  for  he  hath  no  corrupt  ion  of 
So,  if  a  man  hath  i.ssue  two  sons,  and  the  elder  in  the  lifetime  of  theft 
issue,  and  tluMi  is  attainted  and  executed,  and  afterwards  the  fkth«i 
lands  of  the  i'atlu'r  shall  not  de.s<'end  to  tlie  younger  bon;  fortheitf 
elder,  which  had  once  a  ]M)ssibility  to  inherit,  shall  impede  the  deioc 
younger,  and  the  land  shall  escheat  to  the  lord.(9)  8ir  Edward Cel 
case  ailowsi^r;  that  if  the  ancestor  be  attainted^  his  sons  bom  before  the 


(*;('u.  Lilt.  l:k  (•)  IbM. 

(<i  a  lift.  47.  iFjItHd.k 

(••)  Van  li^i'uwrn.  in  2  fhtd.  31.  (f  •  Dy«r.  48. 

(">  Co.  Liu.  ;iVl.  i')Oa, 
688 


.  15.]  OP  THINGS.  255 

be  hoin«  to  carh  other;  nnri  fliHtin^iHliCR  it  fVom  tho  coBe  of  the  Bonn  of 
ion,  I.H*c*aiisc  in  thi?*  vhm*  tho  I»1(km1  wum  iiihcritubie  when  imparted  to  them 
thi*  tathor;  hut  hr  iiiuki*?*  »  <!r)uht  (u|)on  tho  princ*iplc«»  before  mentioned, 
k  an*  now  ovorriilo«l)(;<)  whothor  m>nH,  lK>m  atlor  the  attainder,  can  inherit 
ch  other,  for  thi*v  never  had  any  inheritahle  hlood  in  them, 
on  the  whole,  it  np]M»urH  that  a  |K*n4on  attainte<i  w  neither  allowed  to  retain 
inner  e!«tate,  nor  to  inherit  any  futun^  one,  nor  to  trannmit  any  inheritance 
I  iiwiie,  either  imme<iiately  from  himself,  or  mediately  through  himHvlf  from 
rvHKiter  aneentor;  tor  IiIh  inheritahle  hlo^Kl,  whioh  \h  neoefwar}'  either  to 
to  take,  or  to  tninHmit  uny  feo<lal  pmperty,  w  blotted  out,  corrupted,  and 
i^isIknI  fon'ver:  the  eonMH^iieneo  of  which  in,  that  estates  thus  impeded 
Mr  «lemH.*nt  rer<ult  l»:i<*k  and  eMeheal  to  the  lonl. 

iiH  <•! irruption  of  hhMxi,  thuj*  ariHJn^  rn)m  feodal  principlew,  but  per-  r^or^a 
i'xtenile«l  further  than  even  those  principles  will  warrant,  ban  lH*en  ^  * 
l<H»k«-d  u|>on  as  a  ]K*euIiar  hanlship:  because  the  oppreiwive  part  of  the 
t  tetiun'H  heiui;  now  in  ;^enenil  alN>lished,  it  seemfl  unreasonahle  to  rt*scrvo 
f  their  most  inetpiitahle  coiise(|uences ;  namely,  that  the  childrtMi  should 
ily  Ik'  reduceil  to  prt»sent  poverty,  (whi<'h,  however  severe,  is  sultiriently 
led  u]H»n  rea^^ons  of  public  {silicy,)  but  also  be  laid  under  futun' dittieul- 
f  inheritaiire,  on  aeciunt  of  tho  ^uilt  of  their  ancestors.  And  then*foro 
ml  if  not  alh  of  the  new  felonies  eivated  by  parliament  since  the  reign 
*nrk'  the  Kiirhtb.  it  is  declared  that  they  shall  not  extend  to  any  corru|>- 
if  bltMid:  und  by  the  statute  7  Anne,c.  1^1  (the  o]K'nition  <if  wliieh  is  i>ost- 
I  liv  the  ^tatute  17  (leo.  II.  c.  *1*J)  it  is  enacted,  that  aDer  the  death  of 
ate  pretcndtr.  an<l  his  sons,  no  attainder  for  tn*ason  shall  extend  to  the 
Meriting  any  heir,  nor  the  ])rejudi4'e  of  any  |a'rson,  other  than  the  otteiider 
elf-  whieli  provisions  have  indeed  carried  the  remiMly  further  than  wan 
rv*\  by  the  hardship  above  ctMnplaineil  of;  which  is  only  the  future  olwt rue- 
vi  de<*eents,  where  the  ]>edign'e  hupjtens  to  l»e  deduccnl  through  the  blood 
I  attainted  ancestor.'* 

lore  I  ritnelude  this  head  of  eseheat,  1  must  mention  one  singular  instance 
lirh  lands  lifld  in  fee-simple  are  n«»t  liable  to  eseheat  to  the  bird,  even  when 
owner  i**  n«»  ni«>re,  and  liaili  left  no  heirs  to  iidierit  them.  And  this  is  tlio 
of  a  i-orp<»ralion  ;  f«»r  if  that  comes  by  any  aeeident  to  Ik*  dissolved,  tho 
r*  ftr  iit'«  Iirip4  shall  have  the  land  ai^ain  in  n*version,  and  n«>t  the  b»rd  by 
at ;  which  i-«  perhaps  the  only  insianee  when*  a  n*ver>ion  can  be  expectant 
gmnt  in  t'<'«'->iniple  absnlute.  Hut  the  law,  we  an*  tohh^T)  4b»th  tacitly 
c  u  (onilition  to  every  sueh  giH  or  grant,  that  if  the  cor|N>nition  Ik*  dis- 
1.  tlir  linfiiir  or  irr:mt«»r  >hall  re-enter;  tor  the  eause  of  the  git\  or  gnuil 
'li.  This  i<i  intliM-d  tounilod  upon  the  self-same  prineiple  as  the  law  r*.>r- 
■ln-at  :  the  heir?*  of  the  donor  Inking  only  substituted  instead  id'  the  *" 
l.ipi  i»f  the  fee:  wliirli  was  formerlv  very  freouentlv  the  cast*  in  snbinfeu- 
K4.  *r  alit^natioiiN  of  lands  by  a  vassal  to  be  h«»lden  as  of  himsidf,  till  that 
i«r  wa**  re-iraiiird  by  the  statute  ol'  t/uitt  tmptfns,  l-S  Ktlw.  I.  st.  1,  to 
i  till-  vrry  -ini^ular  iiiHiaiM-e  still  in  some  <legn*e  remains  an  exception, 
•n-  i«*  on*'  in-'ie  i!i<a|»ariiy  of  takini;  by  deseent.  which,  not  InMUg  j>ro<luc- 
t  afiv  ♦•M-ln  at.  i-^  imt  siriitiv  n*dneible  to  this  head,  and  vet  must  not  Ih» 
J  ovrr  in   silihte.     It   is  ena«'ted  bv  the  statute   11  &   12  Will.  111.  c.  4," 

•  1  II  I  !•  t   .-:.  •  e...  Lilt  13L 

i<l  ti'U  i-tiii  iiptiMii  lit  MoihI  in  ;i!iiiii-t  ontiri'lv  altiili-^lH^d  :  for  hv  th*^  idatutt*  r»4<i«H). 

ir».  I  i>rriiptifii  ••!'  l»i«»<"I  w.i-*  :ilMili<«hiHl  in  all  e.»M»^  fXivpt  the  eriin***  of  tn*nson 
T'l'T:  .Old  ^y  tl:<*  :;  .V  I  W.  IV.  r.  lo*i,  M.  lo.  it  i4  4>nM4-ti»<l  that  when  any  iHT«on  fn»m 

:li*>  <!•••%«  flit  i>t  :inv  l.oid  i*  ti»  Im-  tr.K-dl  ^hidl  huvi*  hud  iinv  ffhition  who.  hiivint!  Inv^n 
t«'d.  -hiill  h;i\f  «li'«l  Ih'!".  .ri«  •.in-h  fli*<«4*i*nt  .-hidl  Imve  taki*ii  pliief.  th»*n  -ueh  iittaiiidiT 
r^ii!  j.ri«v»fit  -iiiV  j'«T-«iii  tVinii  inhoritiii^  surh  land  whi*  would  have  Um'h  e:i|i:ihb« 
»«-nTM»j  \\io  viiin*  I'V  tri'in::  hi*  d»*<«'i»nt  throujfli  su»'h  rt'liition  if  In*  hu'l  not  lM««>n 
t**«i.  uiii«->o  fUi'h  l.iii'U  «}iall  lmv«-  (••irh«MitiMl  in  eonM*i|Ui*nft«  of  mucIi  attain«b*r  Imv 
fn*  I*t  iif  .Tanii.iry.  InW,  -St »: wart. 

li>  .I't   WA-  r»'|  •••.d.-d  !.y  I  In-  \>  Oco.  Ml.  r.  fi.  no  far  a*  to  f^Tuiit  «uidi  Koman 
hv*  I'f  inhtTil  r-al  |ii*n|»frty  as  would  take  the  oulh  of  allegiance  prrseritMvl  in  tha 
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Bhall  oschcut  from  him.  but  altso  that  he  shall  be  incapable  of  IdIm 
thitijL^  for  the  future.  This  may  further  illustrate  the  distinction  be 
feiturc  and  escheat.  If  therefore  a  father  be  seised  in  fee,  und  the  M 
treason  and  is  attainted,  and  then  the  father  dies :  here  the  lands  st 
to  the  lord;  because  the  son,  by  the  corruption  of  his  blood,  is  inct 
heir,  and  there  can  be  no  other  heir  durin«^  his  life;  but  nothing  il 
feited  to  the  king,  for  the  son  never  lia<l  any  interc-^t  in  the  lands  t4 
In  this  case  the  escheat  operates,  and  not  the  forfeiture;  but  in  tbi 
instance  the  forfeiture  works,  and  not  tlie  escheat.  As  where  a  nv 
created  by  act  of  parliament,  and  it  is  provided  fas  is  frequently  the 
it  shall  not  extend  to  corruption  of  blood ;  here  tne  lands  uf  the  fdoi 
escheat  to  the  lord,  but  yet  the  profits  of  them  shall  be  forfeited  to  tl 
a  year  and  a  da\',  and  so  long  after  as  the  offender  live«.(^/ 1 

There  is  yet  a  further  con.sequence  of  the  corruption  unci  extinction 
^.^>|..  tary  blood,  which  is  this:  that  the  person  *attainted  ahall  i 
^  incapable  himself  of  inheriting,  or  transmitting  his  own  pi 
heirship,  hut  sliall  also  obstruct  the  descent  of  lands  or  tenements  • 
terity,  in  all  cases  where  they  are  obliged  to  derive  their  title  througl 
any  remoter  ancestor.  Tiie  channel  which  conveyed  the  hereditary 
his  ancestors  to  him  is  not  only  exhausted  for  the  present,  but  totoU, 
up  and  rendered  impervious  lor  the  future.  This  is  a  refinement 
antient  law  of  feuds,  which  allowed  that  the  grandson  might  be  1 
grandfather,  though  the  son  in  the  intermediate  generation  wai 
felony.(//g  But,  by  the  law  of  Kngland,  a  man*8  blood  is  so  UDir< 
rupted  by  attainder,  that  his  sons  can  neither  inherit  to  him  nor  to 
uncestors,(w)  at  least  on  the  part  of  their  attainted  father. 

This  corruption  of  blood  cannot  be  absolutely  removed  but  by  u 
parliament.  Tiie  king  miay  excuse  the  public  ])unishment  of  an  ofl 
cannot  abolish  the  private  right  which  iias  accrued  or  ma}'  accrue  toi 
as  a  consequence  of  the  crinnnars  attainder.  lie  may  romil  a  foi 
which  the  interest  of  the  crown  is  alone  concerned;  but  he  cannot' 
the  corruption  of  blood;  for  therein  a  third  person  hath  an  intereft 
who  claims  by  escheat.  If,  therefore,  a  man  hath  a  son,  and  is  MtU 
afterwards  ]»ardoned  by  the  king;  this  son  can  never  inherit  toi 
or  father's  ancestors;  berause  his  ])aternal  blood,  being  once  thoro 
rupted  by  his  father's  attainder,  must  continue  so:  but  if  the  son  had 
aitor  the  pardon,  he  might  inherit;  bfirause  by  the  pardon  the  tatber 
new  man,  and  may  convc}'  new  inheritable  bh^od  to  his  aller-bom  eh 

Herein  there  is,  however,  a  ditference  between  aliens  and  pi>r!»ooi 
Of  aliens,  who  could  never  by  any  possibilit}'  be  heir»,  the  law  takei 
^.,rr  -1  ii"^l  therefore  we  have  *st'en  that  an  alien  elder  brother  i^Lallli 
^  ^  the  descent  to  a  natural-born  younger  brother.  But  in  attai 
otherwise:  for  if  a  man  hath  issue  a  son,  and  is  attainted,  and  atl«rn 
doned,  and  then  hath  issue  a  second  son,  and  dies;  here  the  eorruptioi 
is  not  removed  Irom  the  elde.^^t,  and  thereibre  he  cannot  be  heir;  n 
the  youngest  be  heir,  for  he  hath  an  elder  brother  living,  of  whoB 
takes  notice,  as  he  once  had  a  possibility  of  being  heir:  and  lb<] 

J:ounger  brother  shall  not  inherit,  out  the  land  shall  eeteheat  totbelor 
lad  the  elder  died  without  issue  in  the  life  of  the  father,  the  younger 
aller  the  j>anIon  might  well  have  inherited,  for  he  hath  no  corruption  of 
8o,  if  a  man  hath  issue  two  sons,  and  the  elder  in  the  lifctimcof  tbc  fii 
issue,  and  then  is  attainted  and  executed,  and  aiterwards  the  ialbci 
lands  of  the  father  shall  not  descend  to  the  younger  bon;  fortbeia 
elder,  whieh  had  once  a  ]M>s.sibiiity  to  inherit,  shall  impede  thedefoi 
younger,  and  the  land  shall  escheat  to  the  lord.(^)  8ir  Edward  Co 
case  allows^r;  that  if  the  ancestor  be  attainted^  his  sons  bom  before  tbf 


(*)  To.  iJtt.  i:i.  (•)  lUd. 

1<)  3  Ini-t.  47.  (V;Iliid.SL 

(•*}  VnD  Ufuwrn.  m  2  Feud.  3].  (#•  Dyvr,  4a. 

C**;  Cu.  Litt.  a»l.  i*)  Ouw  UM.  L 
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heint  to  each  other;  and  fliHtinguiffhcfl  it  from  tho  ease  of  the  sons  of 
I,  ho(*uu!(o  if  I  thin  cuse  the  hUnhl  wuh  inheritable  when  imparted  to  them 

V  father;  hut  he  inaki'H  ti  doubt  (u|)on  the  prineiples  before  mentionedi 
>rv  now  o%'erruUMi)(.v)  whether  wjuh,  l>om  atlor  the  attainder,  can  inherit 
other,  for  they  never  hud  any  inheri table  blocMl  in  them. 

the  whole,  it  up(M*urH  that  a  |K*rHoii  attuinte<l  w  neither  allowed  to  retain 
ler  etitate,  nor  to  inherit  any  Ititun*  one,  nor  to  trunnmit  any  inheritance 
(Hue.  either  imine<iiately  fn>ni  himHi*lt',  or  mediately  through  himMclf  from 
noter  uneentor;  for  hi.s  inheritable  blooit,  which  w  neceHHary  either  to 

take,  or  to  tninHmit  any  feodul  pn>|>ertv,  in  blotted  out,  cormptedf  and 
i!«hed  forever:  the  consequeneo  of  whicli  in,  that  estates  thus  impeded 
<le»K*ent  result  bark  and  cMebeat  to  the  lonl. 

eornifition  of  bloo<i,  thuH  uriMJn^  from  feodal  principles,  but  per-     rmo^ 
tondeii  further  than  even  those  priiK'i(>leH  will  warrant,  has  been     ^ 
iked  u|>on  an  a  (Hvuliar  hanlship :  iHH'ause  the  opprciwivc  part  of  the 
L*nuri*<«  lieitii^  now  in  ;;enei*al  alM>iislu'd,  it  neems  unreasonable  to  reHcrvo 
bt'ir  most  inequitabii*  consi^tjuenees ;  namely,  that  tho  childn^n  should 

•  Ik*  riMluenl  to  present  poverty,  (whieh,  however  severe,  is  suflieiently 
1  u]H»n  n*a!*ons  of  public  {loliey,)  but  also  l»e  laid  under  futun*  dilficul- 
nlu'ritatice,  on  account  ot'  the  ^uilt  of  their  ancestors.  And  then^foro 
lif  not  all)  ot'  the  new  felonies  created  by  parliament  since  the  ri'ii^n 
y  the  Kiichth,  it  is  dcclanni  that  they  shall  not  extend  to  any  i*orru]>- 
bbxMl :  und  by  the  statute  7  Anne, c.  21  (the  oi>enition  of  which  is  tK>st- 
>y  the  ^tatute  17  (reo.  II.  c.  *{9)  it  is  enacted,  that  atU'r  the  death  of 
'  pn*tcndcr,  and  his  sons,  no  attainder  for  treason  shall  extend  to  tho 
ntini^  any  heir,  nor  the  prejudice  of  any  |>erson,  other  than  the  offender 

•  which  pn>vi>ions  have  indeed  carried  the  reme<iy  further  than  was 
I  by  the  luinNliip  above  coniplaineil  ot';  which  is  only  the  futuriMdistruc- 
dtn*cents,  where  tiie  |>edi^ri'e  hap]K.*ns  to  be  deduced  through  the  blood 
ttuiiited  an«*e-»lor.'* 

V  I  eohi'linle  this  lieuil  ot'  escheat,  I  must  mention  one  singtdar  instance 
ii  i:in«!*«  iielil  itt  t'ee-sinipli'  ai*e  not  liai»le  to  escheat  to  the  hint,  even  when 
vuvr  i^  nil  tn<ire,  and  liulii  left  no  heirs  to  inherit  them.     And  this  is  the 

:i  e.iriMiration  ;  !i»r  it*  that  conies  bv  anv  accident  to  Iw  dissolvtHJ,  the 
r  hi-«  hrir^  shall  have  the  land  ai^ain  in  n*version,  and  not  the  bjni  by 
;  whii  li  i-*  perhaps  the  only  instance  where  a  reversion  can  be  ex|M'etant 
-:tiit  in  troiinple  absolute.  Hut  tin*  law,  we  arv  told,(0(loth  tacitly 
I  coiiditioii  to  rvrry  such  ^\i\  or  ^rant.  that  if  the  <*or}N>ration  bt»  dis- 
the  doriifP  or  L^niiitor  >liall  re-<.*nter;  t'<»r  the  cauM*  of  the  gitl  or  grant 
Thin  i-  iii'lfeij  t'ouiidod  upon  the  sclt-sanie  principle  as  the  law  r«.>-o 
•at  ;  the  hfir-  «»!'  the  donor  U'ln*;  onlv  !*ub>tituteii  instead  of  the  *• 
nl  ot'  tin'  lee:  which  was  tornierlv  verv  treijuentlv  the  case  in  subinfeu- 

or  aheriatlMiM  tit'  lands  bv  a  vas*ial  to  be  holilen  as  of  himselt*,  till  that 
'  wa**  re-^traiiieil  by  the  statute  of  tfuttt  tmittt^rrji.  Is  Eilw.  I.  »t.  I,  to 
hi"*  Very  »*in:ruiar  instance  still  in  some  deirree  remains  an  exci*ption. 

•  is  oiH"  iiion'  iiira|)a<ity  ot'  takint;  by  docent,  which,  not  InMUg  pro<luc- 
anv  eHiIjiat.  i^^  not  «»trirtlv  reducible  \n  thi**  head,  and  vet  must  not  Is* 
over  in  j*ilviii«'.     It  i*»  enacted  bv  the  statute   11  A  12  Will.  III.  e.  4," 

•  I  UJ  r  <   .»:.  •,  <v  i.itt  13. 

n'«w  i'«»iTui»iinii  ii}'M.mm1  ii»  alino-t  entin'lv  alH>Ii^lHMl ;  for  hv  the  }«tatut«*  ri4<i*»«>. 
Vk  4orriij<tiiiM  "f  M«H»il  \\;is  alHtllMhtHl  in  all  e.i-***^  i*x<**'jit  the  erinn**  «»f  trt'A'Con 
•T:  iiii'l  *•>•  tin*  :;  A  1  \V.  IV.  c.  HMi,  9,  lo.  it  i*  vnaetiNl  that  when  nny  iM»r«on  fmm 
If  d,-..  flit  of  .my  l.iii'l  i-  i«»Ih'  tr.u'iMl  -h.ill  h.ive  had  any  relation  who.  hn  vine  lHN»n 
1.  ^h.ill  ha\f  (ii'd  liftori*  -tii'li  dfsernt  -hidl  hiive  taken  |»lai*«>,  then  <«ueh  HttAintl«*r 
;  prfv*rit  anv  {••t*«iii  triMu  intieritin^  «>iieh  land  who  wtiuld  have  lM>t'n  eapablA 
itnic  th»'  •».iiuf  liv  tni'ini:  hi"*  dt^-eont  through  Mueh  r«*Iation  if  he  had  not  l»oon 
1.  unit"***  xUi-h  l.ind-  «)i;ill  have  e.«eh>*iited  in  ronsetiuenee  of  siueli  attaindi*r  Ih>- 
Nt  <if  .lann:iry.  \<\\.  -Srn«  %iiT. 

wri  wa*  n*|MMlt'i|  hy  the  |s  <hH».  111.  r.  ft.  nn  far  iw  to  p«»rniit  «ieli  Ri'tman 
I  to  mht-ril  r*';il  i>ro{i«Ttv  as  would  tukc  the  oath  of  allegianov  preMTiUnl  in  the 
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that  cvciy  papist  who  shall  not  abjure  the  orroi-s  of  his  ivli^ion  hv  takir; 
oathi)  to  the  governniont.  and  niakin;^  theilcclai*ation  u^nin!<t  tran^ulKUniiai 
within  mx  months  after  he  has  attainoil  the  ago  of  eighteen  yean,  4ial 
incapable  of  inheriting,  or  taking,  by  descent  as  well  as  purciiaHf.  aov 
estates  whatsoever;  and  his  next  of  kin,  being  a  protestant,  shall  hold  tli<i 
his  own  use  till  such  time  as  lie  complies  with  the  terms  iniixhied  by  ihe 
This  incapacity  is  merely  personal ;  it  aftects  himself  only,  and  does  nutdi;4 
the  inheritable  quality  of  his  blood,  so  as  to  impede  the  descents  to  otbtn 
his  kindred.  In  like  manner  as,  even  in  the  times  of  popery,  one  whoeoii 
into  religion,  and  became  a  monk  professed,  was  incapable  of  inheritin*;  iii 
both  in  our  own(M)  and  the  feodal  law ;  eo  quod  tlvsiit  esse  miUs  secuU  ^iiai 
est  miles  Christ i:  nee.  bcmfirium  pertinet  ad  t-um  qui  non  debet  gerere  ffin§»^ 
But  yet  he  was  accounted  only  ciciliter  mortuus;  he  did  not  impede  the  dew 
to  others,  but  the  next  heir  was  entitled  to  his  or  his  ancestor's  estate." 

These  are  the  several  deficiencies  of  hereditarj'  blood,  recognised  by  lb*  I 
of  England;  which,  so  oiten  as  they  happen^  occasion  lands  to  eseheitto 
original  proprietary  or  lord. 


CHAPTER  XVI. 
II.  OF  TITLE  BY  OCCUPAKCY. 


Occupancy  is  the  taking  possession  of  those  things  which  before  beloofrf 
nobody.  Tliis,  as  we  have  seen.(^)  is  the  true  ground  and  foondttion  A 
property,  or  of  holding  those  things  in  severalty  which  by  the  lawo!  un 
unqualitied  by  that  of  society,  were  common  to  all  mankind.  But  whenow 
was  agreed  that  every  thing  capable  of  ownership  should  have  as  on 
natural  reason  suggested,  that  he  who  could  first  cleclare  bis  iiitenti«rfi 
propriating  any  tiling  to  his  own  use,  and,  in  consequence  of  such  vAtti 
actually  took  it  into  possession,  should  thereh}'  gain  the  absolute  prowrtTi 
it;  according  to  that  rule  of  the  law  of  nations,  recognised  by  iheliH' 
liome,(6)  quod  nuUius  est,  id  rat  lone  naturali  oecupanti  conceditur. 

This  right  of  occupancy,  so  far  as  it  concerns  real  property,  ^forof  pa* 
chattels  I  am  not  in  this  place  to  speak,)  hath  been  confined  by  llieli«j 
England  within  a  very  narrow  compass ;  and  was  extended  only  to  ii^ 
instance ;  namely,  whore  a  man  was  tenant  pur  outer  i*if,or  had  an  e»tateprf 
to  himself  only  (without  mentioning  his  heirs)  for  the  life  of  another ■■.■ 
died  (luring  the  life  of  cestui/  que  r/f,  or  him  by  whose  life  it  was  holdeD;B" 
case  he  that  could  fii-st  enter  on  the  land  might  lawfully  retain  the  poa«* 
so  long  as  ce.^tuy  que  I'ie  lived,  by  right  of  occupancy. (c)  . 

*'>^m  *This  seems  to  have  been  recurring  to  first  principles,  and  offi^ 
""  '  -*  the  law  of  nature  t<>  ascertain  the  property  of  the  land,  whcniH»™ 
a  legal  owner.     For  it  did  not  revert  to  the  grantor,  though  ItfonMiW 


out 


(-)  Co.  Litt.  ir,2.  i'  Co.  I.itt.  41.  «...«■ 

(«■  ■  J  F.  wL  n .  {*.  Hrtri.  /.2,c.9^r.4,tS,e.lb|l  fl*  *•*''*■ 

(«i  S'f  |i!ini't :;  and  ».  \.  6.  c.  fr,  {  15. 
(*, /v. 41. 1,:;. 


statute, — whii'h  is  iho  sann*  oath  that  is  directed  to  be  taken  by  the  31  G«o.  ID^ 
which  has  rej>calcMl  all  the  oiltor  odious  restrictions  upon  those  who  profc*!"''* 
Catholic  reli jr it »n. — <'iiristiax.  -i 

"But  thost'  disal»iliti«'>«  of  pa])i.*<ts  wero  removed  by  the  statute  IBGeallLtW 
Geo.  III.  c.  \V1\  an<l  4:;  (iio.  III.  c.  80.  on  condition  only  of  their  ••Idaf  tk«»^ 
alU'gianco  and  making  n  dorlaration  of  their  profewiion  of  faith  ;  and  noWtjT"*"? 
Ciitholio  Relief  Hill,  ( 10  Goo.  IV.  c.  7,  s.  2:i,)  it  i-  enacted  that  no  orth  ilidlbtl^ 
to  bi»  taken  by  Konian  (.\itliolic  subjoets  for  enabling  them  to  hold  ore^jcy  Wjf** 
personal  property,  otlier  than  sucli  us  by  law  may  be  required  to  be  taluBiy  <^' 
jects. — Krrr. 
690 
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unp09M>d  no  to  do ;  for  he  had  parted  with  all  his  interest,  00  long  as  cestujf 
r  livtsl :  it  did  not  eHc*iieiit  to  tlie  lord  of  the  feo,  for  all  estates  must  be  of 
Mutluto  entire  foe,  und  not  of  any  particular  estate  carved  out  of  it;  much 
:*  iM»  minute  a  remnant  as  this:  it  did  not  belong  to  the  grantee;  for  he 
iea<i :  it  di<i  not  di^m'eiid  to  his  heirs;  for  there  were  no  words  of  inherit* 
n  the  grant :  nor  eould  it  %'eHt  in  his  executors;  for  no  executors  could 
h1  to  a  freehold.     Belonging  therefore  to  nobody,  like  the  hctrtditrts  jaceH$ 

•  I  torn  SUM.  \\iv  law  let\  it  o]mmi  to  U*  seisi^d  and  appropriated  by  the  first 
I  that  could  enter  u|)on  it,  during  the  lite  oi^ cestuy  aue  vie^  under  the  name 
(K'cupant.  But  then*  wuh  no  riglit  of  oi'eupancy  allowed,  where  the  king 
le  ri*vi*n«if>nof  the  lands:  for  the  reverHioner  hath  an  equal  right  with  any 
man  tn  vuwr  upon  the  vacant  |)OKseHt4ion,  and  where  the  king's  title  and 
iM>t*««  ronciir,  tho  king's  hhull  be  always  preferred:  against  the  king  thore- 
hi*ro  rould  he  no  prior  occupant,  because  nuliurn  ttmpus  occurrit  regi,(e) 
L'vcn  ill  the  cani*  of  a  subject,  hud  the  estate  pur  outer  vie  been  granted  to 
I  ith't  his  ht'irs  during  the  life  ot* cestuu  que  n>,  there  the  heir  might,  and  still 
Mitt-r  and  hold  poHHcsnion,  and  is  called  in  lave  ik  special  occupant:  as  having 
'iul  cxrluNJvc  rii^ht  by  the  terms  of  the  original  grant,  to  enter  upon  and 
y  tlii^  htmditii,^  jturtifi,  during  the  renidue  of  the  estate  granted:  though 

have  tlioui^ht  him  Ht>  called  with  no  very  great  propriety ,(/)  und  that 
.'statt'  i*<  rather  a  descendible  freehuhi.  Hut  the  title  of  common  occu|mncv 
r  n*ihi<v<l  almost  to  nothing  by  two  statutes:  the  one  29  Car.  II.  c.  3,  which 
!i  tiicconlini^  to  the  ancient  rule  of  law)(^)  that  where  there  is  no  s|)ecial 
•ant.  in  whom  the  estate  may  vest,  the  tenant  pur  auter  vie  may  devise  it 
nil.  or  it  shall  go  to  tht*  executors  or  administmtors,  and  be  asHets  r^orji 
nr  hands  for  payment  of  debts:*  the  other,  that  of  14  Geo.  II.  c.  10,     *- 

••  (-..  Utt  41.  (/>  VftOKli.  ani.  (»>  Bnrt  lUd.   Flrt.  iliU. 

te  utatut**  HoeiiH  iiia(*curutely  HtatiHl  in  tlii*«  ^ntenre.  The  12th  neotion  onsets 
t-^tat*'-  |iur  uut«T  vie  shall  lie  devisuMe  by  will  in  writing,  Kign4*«l  hy  the  devisor  r>r 
•tfi'iit  :ii  pr«-i»-ii"'e  of  lhre«'  witnfsst*<t;  an<l  it"  no  KU<*h  »levi."*e  Ih»  nio^lo,  the  sunte  nhall 
ir^etMli]*-  in  th<*  hamU  of  the  heir,  if  it  shall  (*oine  to  him  hy  reiison  of  i(]HviiiI  cm'cu- 
.  a.<«  a^-et-i  hy  'h-si-cnt :  and  in  e^i^e  there  In*  no  sp(H*iaI  (X*i*u|»unt.  it  nlmll  >(o  to  tho 
t'T  iir  ailntini'*tr.tt4>r  of  the  party  wfio  ha<l  the  entHte  thereof  by  virtue  f»f  the  grant, 
1^11  1m«  a^«"  t-  in  hi-  han«l-.'*  Mr.  Thristian  iih^erves,  "The  meaning  of  tli«»  Matiito 
(•*  \—  iU\t.  that  «'Very  ••-tate  pir  nutrr  vif,  whether  then*  in  a  H|HH*ial  oeeu]iant  or 
.k\  U-  il-'vi-***!  hke  other  estates  ill  land,  hv  a  will  uttestitl  hv  three  witnesM*3«.  If 
*\  t^id.  .md  ther«'  i-  a  -(MM-i.d  ne«Mi]taiit.  thi'ti  it  is  lissets  hy  dtneent  in  the  handt  of 
:r  .  :;  tle-r*'  i-  n»  "piM-i.-d  or<nii>ant.  then  it  |iif*M»s.  like  |>enionHl  property,  to  exe- 
iftfid  .i«lii>ii>iotr.ittir-.  and  -hall  he  a-^et-  in  thtMf  hand'*."    I/onl  Kenyiin.  in  0  Term 

'-•I.  Mt-i-rv.d.  "Th ni»'-ii«Mi«»  «>!!  estate'*  pur  auter  vie  do  not  freijuently  ariM*. 

■^tt?. »  .'iTT.i.nlv  ai»'  ni't  »'^tat»-*  of  inheritanee:   tln'V  have  Ikh^u  »om*'times  oalh^d. 

•  iiiiirnp«riy.  dt'.Ni'.  n«liMe  fn^'hithU:   -triitly  speaking,  they  ur««  not  deM-onilihln 

•  •1-.  h*-<aii^f  tie- leii-.ir-law  d<H-4  not  takt»  hv  <leseent.  If  an  ortiim  at  (*omnion 
k- 1  I.,  .-n   hroiiL'ht   a^.tin-t   thi«  h<'ir  on  tin'  IhihiI  of  his  nniH*stor,  ht»  might  have 

•  I  r.«  Ti-  per  de-ii-nt  ;  lor  thi'-»»  «»^tatf4  i<rr»*  not  liahh*  to  th«'  ilehts  of  the  an^N-stor 
t).*-  >^l'•l:••  i>f  fraud'*.  Thai  aet  made  theni  <'hargeahh>  in  the  hands  of  the  heir, 
t-  hv  •! nt.  it*  1m»  t'M'k  )«y  rea-on  i>f  »  ^|•e<•ial  »>eeU|»nney ;  and  if  there  l»o  no 

'M'MpmT.  it  dill*"!-,  th.it  thfv  -liall  g«>  to  the  executor*,  suhjort  to  the  <l«*lits  iif 
"t-iLir .  ind  r)i"  "f.itutf  1  \  run.  \\.  e.  *jn  ren<h-r-  thfUi  di-trihutahle  as  jH^r^ malty, 
•i!'  I'lr  .iiil«T  vi.-  th«*retnre  partakes  S4>tnewhat  of  the  nature  of  a  |H*rsonal  «»siate: 
'fc  1:  ><  n>it  a  rli.'itti'l  inttTi-it.  it  !«till  remains  u  freehi>ld  inten^st  for  many  pur|Kiett>ii, 
^•>  trivin*^  a  •fiialifii'aTiiin  to  v<ite  for  nit*tnlN>p4  of  ]iarliuni4*nt.  and  to  kill  game,  and 
^llK-r- ;  a  wjil  !<•  •li'>{H><.e  itf  it  niu-*t  aUo  1h»  tttte<«tefl  hy  thn'O  witnesses  un<h*r  the 
'*  "f  tr.i'eU,     If  Miili  an  e-tat**  1h»  given  to  A.  and  the  heirs  of  his  ImmU*.  the  lieini 

UhIv  will  tak<-  i\*  xptM'ial  04*eu|>ant*(.  if  no  dii^lH-wition  Ik*  mode  of  it  hy  thi'finit 
;  hut  .t  !<*  ah-*hiielv  in  hix  jHtwer  to  make  what  diH[>OHition  of  it  he  pleoM^.  1  Atk. 
«T  I*.  Wui-.  -«'••.  n.  Y...  and  <irey  r^.  Manno<'k." 

k.v  \m-f\\  hfid  that  ihfre  ean  1k»  no  general  o<'rui»ancy  of  a  copyhold.  I»eeause  the 
dd  i«  always  in  (h**  l<>r>l :  ami  the  Ktatuten  *J*M\ir.  II.  e.'3,  s.  12,  and  14  Oeo.  II.  o.  *J0, 
•pf'ipnatint!  ••-.tat*-*  pur  auter  vie,  wliere  there  is  no  s|»ocial  oocu|tant.  (h>  n»»t  extend 
•yh«>Id-.  Aii«l  one  whu  ww*  a<lniitted  tenant  u]H»n  a  claim  ok  administrator  de  lioni« 
'*  the  gronti'e  uf  a  tropvli'ild  pur  auter  vie,  liaving  no  title  in  luch  charuoter.  cannot 
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which  enacts  that  tho  8uq)luB  of  such  estate  pur  auter  ri>,  after  pajisrat  ft 
debts,  shall  ^o  in  a  course  of  distribution  like  a  chattel  interest.  '  ., 

By  these  two  statutes  the  title  of  common  occupancy  is  utterly  cxtlDCt  nU 
abolished;  though  that  of  special  occupancy  by  the  heir-at-law  continues  to  du 
day;  such  heir  being  held  to  succeed  to  the  ancestor's  estate, not  by flvncenLid 
then  he  must  take  an  estate  of  inheritance,  but  as  an  occupant  specially  iruuW 
out  and  appointed  by  the  original  grant.  But,  as  before  the  statutes  thnvnril 
no  common  occupancy  be  had  of  incoi*poreal  hereditaments,  as  of  rentft.  tite 
advowsons,  commons,  or  the  like,(A)  (because,  with  respect  to  them,  tbffvcdi 
be  no  actual  entry  made,  or  coq>oral  seisin  had;  and  therefore  by  thedditfcrf 
the  grantee  pur  auter  vie  a  grant  of  such  hereiiitaments  was  entirely  detmniM^) 
so  now,  1  apprehend,  notwithstanding  these  statutes,  such  grant  would  bed«!» 
mined  likewise;  and  the  hereditaments  would  not  be  devisable,  Dorve^tmAi 
executoi-s,  nor  go  in  a  course  of  distribution.  For  these  statutes  moA  v*!  Il 
construed  so  as  to  create  any  new  estate,  or  keep  that  alive  which  bvtbew^ 
mon  law  was  determined,  and  thereby  to  defer  the  crantor's  roveniioB:  hi 
merely  to  dispose  of  an  interest  in  being,  to  which  by  Taw  there  wasno'jiin 
and  which  therefore  was  Ivtl  open  to  tho  tirst  occupant."  When  therpi^aroiii 
leil,  the  statutes  give  it  to  the  executors  and  administrators,  instead  of  the iHl 
occupant;  but  they  will  not  create  a  residue,  on  purpose  to  give  it  towtlff.-i 
They  only  meant  to  provide  an  appointed  instead  of  a  casual,  a  certain  inrt*! 
of  an  uncertain,  owner  of  lands  which  before  were  nobody's;  and  thmtyH 
supply  this  casus  omisfius,  and  render  the  disposition  of  law  in  all  respects enta^ 
uniform ;  this  being  the  only  instance  wherein  a  title  to  real  estate  coaldcnrll 
acquired  by  occupancy.* 


(*)  Co.  Litt.  41.    VniiRh.  '201.  nny  riffmnrjfnarjf  enrporalioa.  nf  tHbM  or  o*i 

(*>  Hut  m-4>  iiuw  the  ctaUito  5  Geo.  III.  c.  IT.  wltirh  mnkns      h*'n.-«litani«iitii.  as  giHiii  and  rffirtiMl  fapflfl  MMiMf^ 
leamm  dtr  ouv,  twi>,  or  thrut)  livfd,  liy  rci-!riia»fictil  |ii.tikiii4  or     pitM-M  a«  Imim  of  coTporenl  ptM^mktm. 


recover  in  ejectment  by  virtue  of  such  admission  as  upon  a  new  and  sutwuntiTe  pirt 
of  the  lord.     7  East,  180. 

If  an  c'.'^tatc  pur  uuter  vio  be  limited  to  a  man,  his  heirs,  executors,  adminiitiiiai.*! 
assigns,  and  bo  not  devised,  it  descends  to  his  heir  as  s}>ecial  occupant,  and  isodjiifc 
for  speciiilty  debts.  4  Term  R.  229.  If  it  be  limited  to  a  person  and  his  ex««Ma» 
miiiistratoi-s.  and  tu*8igns,  the  executors  take  it,  subject  to  the  tome  debts  u^n^^ 
4  T.  R.  2-24,  220.— CiiixTv. 

'  Lord-keeper  Ifarcourt  has  declared  there  is  no  difference,  since  the29Ctf.n.tl 
between  a  p-nnt  of  corporeal  and  incorporeal  hereditaments  pur  auUr  tie:  for, If  i^ 
Ftututc.  every  estate  pur  wfrr  vie  is  matle  «b'visable.  and,  if  not  deviled,  it  *h»ll  fcii^ 
in  tho  liamls  of  the  lieir,  if  limited  to  tin*  heir:  if  not  limited  to  the  heir,  il  i1m^I»* 
tho  executors  or  a<lniinistratoi's  of  the  ^Tuntee.  and  Ikj  a»«et»  in  their  h«id»:iw» 
Htatute,  in  the  t-ase  of  n-nts  and  otlier  infor]M>n*al  henMlitanients,  does  notenliW." 
only  j»reserves,  the  estate  of  tlie  jrranti'c.     .*{  1*.  Wms.  2*>4,  n. 

In  p.  ll."i,  *'//'//•,  it  is  .said  that  an  »'>tate  ptr  nuf.r  >•'„•  cannot  be  entailed:  yet  i(si»tB 
estate  be  Iiniit«>(l  to  A.  in  tail,  with  ri-niainth-r  to  B.,  theso  Umitatini»  tre  d^rtff*^"* 
of  the  persons  who  shall  take  as  special  oc«*iipants:  but  any  alienation  of  ike  fj 
tenaiit  in  tail  will  })ar  the  interest  of  him  in  remainder.  Sw  3  Cox,  P.  Wn* 3fJ • 
G  T.  R.  2U.J,  where  it  ap}M'ars  to  have  bern  the  o]iinion  of  lord  Xorthingtoii  M^ ■■ 
Kenvon  that  thii  tenant  in  tail  of  an  estat<»  ;>»«r  nutcr  v*c  may  Imr  the  renuind*i'**5 
his  will  alone.  S«m>  also  1  Atk.  r>24.  2  Vern.  225.  l\  Cox,  P.  Wms.  10,  n.  1.  !*«•* 
Ca.  4">7. — Christian. 

In  the  ininini!  districts  of  Di'rbvshire  and  Cornwall,  by  the  laws  of  the  SttW**' 
estate  in  mines  nii;rht.  and  it  is  beli*-ve<l  .still  may,  be  gained  by  occupancy.  G*!" 
IVai-croft.  1  Sid.  :>47. — Ciiittv.  *  y 

•But.  by  tlie  r«*<'ent  a<'t  for  amencUiip  the  law  relating  to  wills,  (1  Yict.c.**j 
these  statutes,  exci'pt  so  far  as  relates  t(»  wills  execnti'd  b**fore  Jan.  1,  iJ^S^.tWrt* 
but  rtM'nacted  (s.  :\)  that  an  estate  jtur  nuUr  rit\  of  whatever  tenure,  ■n^^ '^**^*^§ 
corjioreal  or  incorjMireal  hereditament,  may  in  all  ciuses  )>e  deyi»ed  by  will;  y^ 
that  if  no  disposition  ]>y  will  shall  be  made  of  any  estate  pnr  tntter  rirof  i^Jl? 
nature,  the  same  sliall  be  char^ea)ile  in  the  hands  of' the  heir  if  it  shall  cone !»■■  a 
reason  of  s]iecial  o<«cupjiney.  as  assets  by  «lescent, — n.»«  in  the  cose  of  ftefhoH  !■■• 
fee-siin]>le :  an<l  in  ease  there  shall  be  no  s]recial  otvupnnt  of  ony  ertite  ^^5 
whether  freehold  or  customary  freeliohl,  tenant-ri^rht.  customary  or  copjhoid,«"5 
other  tenure,  and  whether  a  corporeal  or  iucorporeu]  hereditament,  it  ihil|^** 
592 
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rhin,  I  -ay.  w;m  tho  only  instance;  for  I  think  there  can  l>e  no  othor  r^.nji 
(loviM**!.  wliri-cin  thm*  is  un{  Honio  owner  of  the  lund  a|>|)ointe<l  hy  *- 
law.  Ill  the  c*a>i*  ot'  a  tmlc  coriKinition,  an  a  |»arson  of  a  church,  when  ho 
or  rc?«i^nH,  tliuii^xh  there  is  no  tn'tuol  owner  of  the  hind  till  a  HUcccHHor  he 
>int(*(l.  vit  thrfc  i-  a  hjttL  }»**ten(utl  ownerKhip.  t*ulK<i»«tin^  in  contemplation 
nr;  atitl  \\  licit  the  Htici-i'^Mir  is  appniiitc'l,  his  a|»|iointnient  shall  havcarctn>- 
;  ami  rdatii'n  kick  wards,  ho  as  t4>  entitle  him  to  all  the  profitH  from  the 
nt  that  the  vacancy  c«>iiiiiicnce(i.  And,  in  all  other  instances,  when  the 
it  di«-«  intestate,  anJ  no  other  owner  of  the  hinds  \s  to  he  found  in  the  com- 
coun-e  of  desceitts,  there  the  law  vestH  an  ownership  iu  the  king,  or  in  the 
rxlinate  lord  of  the  fee,  hy  es<'heat. 

aUo  in  Miine  cases,  wliei*e  the  laws  of  other  nationn  ^ive  a  ri^ht  hy  owu- 
%*.  a**  in  lands  newly  cn-atetl,  hy  the  rising  of  an  island  in  the  .sea  or  in  a 
'•  or  hy  the  alluvion  or  di'ivliftion  of  the  waters;  in  these  instances  the  law 
Ki;;hiiid  a-iM^tis  them  an  immediate  owner.  For  Hracton  tells  usj^'t  that  if 
laiiil  ari-H*  in  the  mii/'fli'  of  a  rirrr,  it  K'lon^s  in  cr»mmon  to  those  w^ho  have 

*  Mil  rarlt  -.ide  thereof;  hut  if  it  l»e  nearer  to  one  hank  tlmn  the  other,  it 
ap*  ••Illy  to  him  who  Is  pif)prietor  of  the  near«*st  shore:  which  is  aijrecahle 
ntl  prohahly  eopii^l  from,  the  civil  law.(/>)  Yet  this  seems  only  to  lie  rea- 
k)li*,  uhm'  tin*  soil  of  tlu'  river  is  equally  divided  Ix'tween  the  ownei*s  of 
C3|p|M»f<iti'  chores;  for  if  the  whole  soil  is  the  fnvhohl  of  any  one  man,  iis  it 
ifv  i«  whent-ver  a  s«'veral  tishery  is  clainuNl,(/)  there  it  sci*ms  just  (and  ho  in 
?<iii«itaiit  practice)  that  the  eyotts  or  little  islands,  arisinfi;  in  any  pari  of  the 
^•t*liall  l»e  the  pro|H>rty  of  him  who  owneth  the  pis<-ary  and  the  soil.  How- 
m  in  viiM.*  a  new  island  riM'  in  the  tnn,  thoiiirh  the  civil  law  ^ives  il  to  the  limt 
pant, I  tit  >  \r{  fiurs  ^ives  it  to  the  kiii^c-t  '<)     *And  as  to  laiidA  );aine<l     r*.>(x.> 

the  wa,  either  hy  allnrion,  hy  the  washing  up  of  Mind  aiui  earth,  h«>  L  -  - 
time  to  make  ttrni  jintni ;  or  hy  dcr*7iV^on,  us  when  the  iH*a  shrinkM  baek 
V  the  u*iual  watermark;  in  thcsi*  cases  the  law  is  held  to  \h\  that  if  this 
^H'  l.y  littli-  and  little,  hy  ^mall  aii«l  imperceptihle  ile;,;n*es,  it  shall  p»  to  th»* 
T  ••!  til*'  htiitl  adjoiniiii;.'  <•  .<  For '/f  luimtnis  Hnn  4'unif  itj':  and,  iM'sides,  thes«* 
rn  U-iii;;  otK'ii  lo«i«Ts  hy  the  hivakih:;  in  of  the  sea.  or  at  charges  to  keep 
\  thi>  poHHilih*  ^aiii  in  therefore  a  reciproi'al  eoimideration  for  such  possilde 
:v  or  i<>***«.  Uut  il'thc  alluvion  or  dereliction  he  Midden  au<l  consider:ihle,  in 
^aJ-^■  it  l-<!oi);r^  lo  the  kiii:^:  tor,  as  the  kin^  i^^  lonl  of  the  m>a.  and  so  f>wiier 

*  •M*;!  while  it  is  covered  with  water,  it  is  hut  rcanonahle  he  ."^litHd*!  have  the 
'  Ji.  h  the  water  has  left  it  dvy.x  /n     So  th:K  tlie  (|uantity  of  ground  i;ainei|. 

Ite  time  duriiii;  whieii  it  i>  piiniii^.  are  what  make  it  either  the  kin:;'s  oi* 
iihj«4-t  **  pi'o|M>rty.*     In  the  ^ame  manner  if  a  river,  running  between  two 

■   /.   ..  >    :  <•»  llrat^t.  /.  i.  9.  2.   CiUlui  uf  8pwvn,  £2. 

*    l'..t.  .*.  1.  ."J  (•>  -2  1(»U.  M'T.  170.    l>>rr,;Utt. 

-  ir.-t  .:.  I. -J 


t«ir  r.r  a'ltniiii*tniti>r  of  the  party  that   liii«l  the  vitUitr  tkennif  hy  virtu<*  of  thi* 
•    Hii'l  if  the  ^.iiiif  »h;ill  e«>ine  tf»  the  e.xt'i'Utor  or  iMhiiiiii>trutor.  either  hy  re«M>n  ol 
'i-ui  ••■-f  fip.iiiiv  iir  l*y  virtin*  of  thi"*  uet,  it  ^iiall  h^  iiiiset«  in  hin  hiin<U.  und  i^hall  gf> 
*"*  Mpl  i:*^l  ;iii<l  iU<*tiihute<l  ill  tin*  !<;inu>  nviimer  ttM  the  pergonal  «*ailateof  the  taHtAtur 
»-*t,ii»', — Sir.w  \RT. 

»>  th'o'i*  «>i>»i*'<'t'*  <*t  alluvion.  nruUioii.  un<l  relii'tii»B.  mid  ii«land.<  uri*«iii^  in  tho  mm 
'Vi-r-.  liillv  ••i.n-nl.Te'l.  and  th^  eaM-s  e<41ert*«rL  in  tlie  ahle  tr(MiliM>  ot  Mr.  Si*hult«f» 
tvi.kf;<-  K.L'lit*.  wii'i.  ill  |i:i:;i*>  ll.'i  t«>  hl'^»  dra\V'«  thi<i  eoiii'hision : — "that  all  i.<*luniis. 
"^1  l.ii.'i.  ail' I  I'lhiT  iiii-re-.ioe  iiri'«iiii;  in  th«*  si*ti  ami  in  iiavifcahle  Htreaiiit,  exiH^pt 
IixmI  <  tr>  tiiii*t.ifi<*«-  lat««r<*  alhi«h-«l  to.  helou^  to  the  er«>\vii :  und  that  all  i^lttmui. 
"d  l.iii'i.  .iini  tiif  -nil  of  inl.iiKl  uniiavi|;ahlr  rivert  aii«l  ^treaiiH  under  similar  «-ir- 
«ii»''«  -.  f^.l..!!:*  !«•  the  i-n«|ii-ie(nr  i»f  i ht>  (-r^Lit*^  t(»  \vhi«  li  hueh  rivers  act  w*  Umnd* 

Aiid  h><iiei'  It  iiia\  h<-  e<iiiM«UTe«l  ii<  law  that  all  i'^laiiiU.  Han<l-tKNU.  or  oth*T  )>.invl« 
*l'Hii»r.iit"l  of  eMii.'rete*!  earth  whii'li  newly  ari-*e  in  rivem.  or  4H>ii^re>:ate  t«>  their 
^  hy  .illiivii>ii.  reli(-tiiiii.  I  If  other  a/|U«H>ii<i  ini«4Ui'«.  am  in  fre<)ueiitly  to  Ih>  oh^erved  in 

irh«-r«'  the  eurmit  i>  irregular.  Mich  iMvuniuluttHl  c»r  reliet(*ii  pro|i«>rty  lM*h>iipi  to 
^nept  of  thi'  nei>{hlM»iiriii^  e->taii-4.**    «S*liult4*H  on  Ai|Uutie  KitfhtA.  Lis.    .S«h»  furtiier. 

I>i^'.  I*ren.|c.  IK  (d.  lUe.  Ahr.  IVemg.  3  Har.  A.  C.  Dl.  5  H.  Jk  A.  *Ji*»S.  Knmi  lh<« 
^^Me  of  The  King  vs.  Lord  Yar borough.  3  liar,  k  Oc«.  91,  (though  th««  deebton 
L.L-M  Ma 
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lordships,  by  de-j^rces  gains  upon  the  one,  and  thendiy  loaves  tho  other  i 
ownor  who  Iohos  his  ground  lhu«  iniporceplihly  has  no  rciiiody :  hut  ifti 
of  tho  rivor  ho  (•han<x<-*<l  bv  a  Hudden  and  violent  flood,  or  other  h»>lvmi 
theivhy  a  man  loses  his  ground,  it  is  said  that  he  shall  liavo  what  the  I 
left  in  any  other  ])Uiee.  as  a  i*eeompense  lor  this  sudden  ii)ss.(7)  And 
ol"  alUnnons  and  derelictions,  with  i-ogai-d  to  nnr*,  is  nearly  the  samea 
perial  law;(r)  from  whenr-e  indeed  those  our  determinations  seem  tok 
drawn  and  adopted  :  hut  we  ourselves,  as  islandei-H,  have  applied  themtl 
increase,  and  have  given  our  soveivign  the  pn»rogative  he  enjoys,  a«« 
the  particular  reasons  before  mentioned,  as  upon  this  other  general  gf 
prerogative,  which  was  formerly  reniarked,(<jj  that  whatever  liaih  ■ 
owner  iu  vested  by  law  in  the  king. 


CIIAPTEK  XVII. 
111.  OF  TITLE  BY  PRESCUIPTION. 


A  THIRD  method  of  accpiiring  real  property  by  pun*hase  is  that  hy;W 
ae  when  a  man  can  .show  no  other  tith*  to  what  he  chiims.  than  that  he.ii 
under  whom  he  chiimn,  have  immemonally  used  to  er\joy  it.  (*oncemin^« 
or  iinmem<»rial  usa;x^*s,  in  general,  with  the  sevenil  rcquisite8  and  nk 
observed  in  order  to  prove  their  existence  and  validity,  we  inquin'datl 
the  preceding  part  of  these  commentaries.(^<? )  At  j»resent  therefi»re  I  hh 
first,  distinguish  between  <'//.<Y/>/m,  strictly  taken,  mn\  jtrescri]ttion ;  awltk 
what  sort  of  things  may  be  ])rescribed  for. 

And,  first,  thedistinetion  between  custom  and  prescription  is  thi*;  ihil 
is  ])n)perly  a  hti'tii  usage,  and  not  annexe<l  to  Rfnrson;  such  as  a  cq^UW 
manor  of  Dale  that  lands  shall  descend  to  the  youngest  Hon:  |»re<n| 
merely  a  persoH<ii  usuge;  as,  that  Si'mpronitis  and  his  unc*estoni.  orlboB 
estate  he  halh,  have  usi^l  time  out  of  niin<i  to  have  8ueh  an  advaniifSt 
vilege.(^)*  As  i\tr  examph? ;  if  there  be  a  UNige  in  the  parish  of  I>ali.i 
the  inhabitants  of  tlutt  ])arisli  may  dance  on  a  certain  eh^se.at  all  tiiut«,f 
recreation,  (which  is  held(<')  to  be  a  lawful  usage;)  tins  is  strictly  a i«l 

(ff)ril]ix.'>.  (•)  S*«  Irak  I.  puB  T&,  ic 

Ci  l»<t.  -J.  1.  -2rs  -Jl,  1:2.  23,  24.  I*,  Ci*.  Lilt.  U3. 

^^^f  s-  I'-nik  i.  i»:ip'  :;i*.s.  («;  1  lit.  17*. 


turned  nit h«T  upon  tho  ploadinp*  nnd  <»vidoiiro  thnn  the  p^nonil  UwofalhT 
relirtion,)  and  tin*  fa-i*<  oiled,  (id.  H'2,)  it  may  ho  eolle<rted  that,  if  iheMliwt 
a  ^'icai  <iuantity  of  lan«l  «»n  the  shore,  the  kinjr  Rhnll  have  the  land  by  hi#jiiw 
a!i<l  not  the  ci\vn<*r  of  tlj«*  nd.joinin«r  ^*nil :  hut  nnt  so  when  dry  land  i*  fr»fin»*d p 
and  by  instMi<il'U*  inii'erei'ptil»h'  <h»;ir<H'g,  >»y  alluvion!*  or  relictions.  howfT«*to>i 
ultimately  iM^rotne.  A<  to  minavipihle  ri\t*r8.  there  is  a  ca^e  cited  in  OiIlU.oLi 
22  lib.  ass.  ]»1.  *.•.">.  whicii  fully  t^taltlishos  the  law.  "The  rasp  wan  thatarifvi 
did  run  lM»t\vri'n  two  lonlships.  and  the  soil  of  one  Hide,  toother  with  therirtfl 
did  wholly  lirlniii;  tit  dih*  of  the  said  lordshitis;  and  the  river,  bv  little  uuili 
pithrr  u]ion  i1m-  soil  <if  tlio  (»t)i(>r  loi-d.  hut  so  slowly  that  if  one  had  fixrab 
whole  day  th«'r«»«»u  top-thrr  it  (*ould  not  he  pen-eived.  By  thi«  petty  and  imp* 
incn'ase  tlw  itHT^M-rnn'm  was  pit  lo  the  owni*r  of  the  rivi*r;  but  if  the  rirrr.i! 
den  and  unuvuul  tiMOfl.  find  •:ain<>d  hastily  u  >!rent  {mreel  of  the  other  lord'^fl* 
vhould  n«»t  iluTfliy  hnve  h»si  the  sanir :  nnd  so  of  |Hmy  and  unperreiril-b  ii 
nit^nts  from  th«>  st-a  th«-  kinn  ^ains  no  pro])erty.  for  'de  minimii*  non  cunt  Irx" 
In  the  alMJve  t«'xt.  it  i-i  >nj']ii>-ed  "lie  shall  have  what  the  river  h»  left  i«* 
]»laeo  as  n  re<'nin]'«Mi'*»*  f«»r  his  .-^iKldrn  hws;"  hut  the  ra.se  in  t!2  aw.  pLlP* 
•'neith«T  j-avty  >lian  l«»sr  /..'.v  hmij."  Sehultos  on  Aquatic  Ri)eht«,  13ti.  Ui.'^Cn 
*  In  onler  to  (h'tonnini'  whether  rights  are  holden  as  a  custom  orasapmAJ 
is  neeossarv  to  adv«  it  nn-ri»lv  to  the  inanniT  in  which  thev  are  hoWea,— «W 
local  u»«a<:o.  or  as  a  ]MM>ona1  claim,  or  de)M>ndent  on  a  partionhkr  estaia.  AlliigH 
may  he  holden  as  a  cnstoin  may  )>e  holden  as  a  prescription,  but  not 
i>«.  Langlev,  7  N.  11  uuip.  loo, — Suamwuod. 
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»plio*l  t«)  tho  phirf  in  ^roncnil.  an^l  not  to  any  particular /vr«)a»:  but  if  the 
t,  w|ji>  i»*  Hcisod  af  tin*  manor  of  Dalo  in  fi»o,  aIU»;^  that  ho  and  r ♦.>!»« 
i*^t«ir*.  or  ail  t!ioH»»  wIiomo  <wtato  ho  hath  in  the  naid  manor,  have  *•  " 
mo  »>ut  of  mind  to  h:iv«»  ootnnion  orpa»*tiiro  in  mich  a  oIohc,  this  is  projiorly 
a  pri»*«rrintion  ;  lor  this  i**  a  iiMa;;o  aiinoxod  to  thi«  perwH  of  the  owner  of 
tato.  All  i»rt'**<'ription  must  he  either  in  a  man  and  his  anccMttors,  or  in  a 
nd  thf»'*e  wliiMe  e^tatf*  he  hath:('/)  wliirh  last  in  eailed  prwerihing  in  a 
titr.  And  fiirmt'rly  a  man  mi;rht,  hy  the  eommon  law,  have  preserihed  for 
i  whirh  had  Imm^h  enjoyed  hy  hi**  aneestors  or  pnnh'f'es'iorK  at  anydintanco 
e,  thoiii^h  his  or  thrir  «'nji»yment  r»f  it  had  JM»en  Kii«»|H«ndod(r)  for  an  inde- 
««'rie'«»  oi'  voar*.  Hut  hv  the  ntatiite  of  limitations,  :i'I  lien.  V I II.  e.  2,  it  ia 
d.  that  no  person  sliall  make  any  pn»«*eription  hy  the  winin  or.p^iHHOShion 
anro-tor  «»r  predecessor,  unless  siien  seisin  or  fM)Ksossion  hath  been  within 
roH'  years  next  hefon*  siieh  prescription  made.r/) 

Midly.  a«*  to  the  sevenil  sjx'cies  of  thinjjs  whi<'li  may,  or  may  n(»t,  be  pre- 
i|  li»r:  wo  mav,  in  the  tirst  place,  ohserve,  that  nothing  hut  ineoqKjreal 
:tam«'nt«<  «*an  1h»  claimed  hy  prescription ;  as  a  ri^rht  of  way,  a  common, 
lit  tliat  no  pn'srription  can  ;^ivo  a  title  to  lands,  and  other  oorport»al  sul>- 
s.  of  whiili  more  certain  evidence  may  he  had.(//)  For  a  man  nhall  not 
1  to  prcM-rilio.  that  he  and  his  anc<»stors  have  immemorially  used  to  hold 
«th'  of  Arundel :  for  this  is  clearly  another  sort  of  title ;  a  title  by  coqK>ral 
and  inheritance,  which  is  more  permanent,  ami  therefore  more  capable 
>f.  than  that  of  pn'scription.  But,  as  to  a  ri^lit  of  way,  a  eomm<m,  or  the 
man  may  he  allowed  to  iirescriU*;  for  of  these  then'  is  no  corporal  seisin, 
[oyment  will  he  fre«jnonfly  by  intervals,  and  then»fore  the  ri^iit  to  enjoy 
■an  drp«'ii«l  o!i  nothiii;^'  oNe  hut  immemoHal  UHa;re.  2.  A  proscrii>-  rm-u'ii 
uM  alwavH  Ih-  ♦laid  in  him  that  is  tenant  of  the  fee.  A  tenant  for  L  "  ^ 
■  yoap*.  21 1  will,  or  a  <Mijiyhohler,  cannot  prescribe,  by  n*ason  of  the  imU^ 
►f*  thoir  t*states.(  A  )  For,  as  prescription  is  nsa<rt*  lK»vond  time  of  memory, 
■*unl  lliMt  th«*y  shoujil  pretcnti  to  ]ii'es('rilM»  for  any  thinir.  whom*  estates 
tic^d  wiihiti  the  rem»'!nl»rance  of  man.  And  thend'on*  the  coi)yho|der 
m-crihc  under  .-(n-cr  of  his  hipTs  estate,  and  the  tenant  lor  life  under 
•f  tin-  t«!i:iiit  in  f»'e-sim]»le.  As  if  tenant  for  life  r»f  a  manor  wouhl  pre- 
for  a  riirlit  of  common  »s  a])purtenant  t(»  the  same,  he  must  prescrilM) 
Liiver  I'f  the  tenant  in  fee-sin)ple;  and  must  plead  that  John  Stiles  and 
'iMhfs  had  iiniiieinorially  used  to  have  this  rii;lit  of  eon) mon.  appurtenant 
*>a]d  mai'or.  and  tiiat  .lohn  Stiles  demise<i  the  said  manor,  with  ita  appni- 
e-.  t«i  l.'un  the  saiil  tenant  for  life.'     8.  A  prescription  cannot  be  for  a 


^  .I.  b^«u*rt  •  m-in  thai  snias  •  tltl^  bj  prMrrifUoa  Mif  b»  «M 

jt*   1'  ■.  Mtu  rrm  rti|i»Tr. 

ml-    4  pr-w-fpti-Mi   wnn  wMl    krvwn    \n  th*»  t»   I>r.  mihI  Ht.  IH:il.  1.  r.  *.    Finrh.  l^tL 

■  b«  lb*' ii«aw>  ••(  u-t  ofH-^  <  />.  41.  \,  '.'h'  9ncMl*-*l  <*.  4  Ki-p.  31,  '.VI, 


*.  in  pr»»*iTil»imr  f«»r  roinmon  aj»pnrtoniint.  n  man  iiver«  hU  it'^sin  rn/i^^of  the  land 
li  lif  ''liiirn"*  lii«*  «*«»m!n'»Ti.  wnd  then  wiy-*  that  he  m\d  a^f  th*u^  trhmtf  rjifutf  A/  A.rjr  in 
d.  fp'in  tine*  wli«T«*i)f  tht»  nvnionk'  of  nmn  x*  not  to  tli«»  eontmr}-.  had.  and  of 
lirljT  tM  hflivi*  hiel.  fNiinnmn  i»f  pnsturi'  in  tho  ]>hieo.  irlier".  Ae.  for  hij*  t*attle  h*- 
»i  r>*>f|.>h:iii(.  in  tlp»  Innd  wln»roof  he  wa**  -n  «..i-i«'i|.  1  Siiund.  .'U»>.  Thi««  \*  termed 
►inj!  in  :\  '/'.*•  .■•'f''-.  fpiTn  tln'  wonN  in  itnlie.  Id.  not** !?.  4  T.  R.  TlH.  71'.J.  tVo. 
*.  If  th«'  j':irtv  «-luitn'<  tin*  ea«.i»nient  ni  a  ni*»nilHT  of  »  rorp^tnifinn,  ho  must  then 
*•  und'T  tli»*  •••»rfi'»r.it!«»n.  <»iatinir  that  the  «:iine  have  imnieninriAlly  l>een  t*ntitle«| 
fr.r  iln-Tn-»l\f.  :ifid  tlu'ir  liiir>!i--*e««  eiMnninn  of  pasture,  and  then  nver  thai  ha 
rtrc"--.  1  *^i»ind.  .'•  |o.  h.  WhiTe  a /^7»/A.i/./fr  ehnniA  common  or  oth«T  pn^fit  in 
'•  •■>«'.  hv  r:tnn'>t  |)re^friU'  f»>r  it  in  hi-*  own  name,  on  ncf'ount  of  the  baiAfnesii 
ikn"^"*  of  In*  ''^tat'*.  nhirh.  in  «H>n-id»»ration  of  law,  i^  onlv  a  tt»nanev  at  will: 
i*.in  h«*  j.r»-*'Til»"  in  tie*  Inrd*-  nain«\  for  A*'  cannot  i»n»!*erihe  for  common  i>ri>ther 
I  hi-  «^»wn  "^mII  :  th»Ti'f«»rc  of  ncrt*«nitv  the  fH)i»vhol(it>r  mu*«t  entitle  himself  to  it 
of  .11  '•  VI  within  the  Tn:in<»r.  But  whiTe  a  cojivlioMer  el.iim*  common  or  other 
1  th*»  »-mI  of  a  tfriufrr,  which  i.*  not  j>arcel  o(^  the  manor,  he  nnwt  prea<»ril»e  in 
B#*  of  ihc  lor*!:  niinj*»ly.  that  the  lord  of  the  manor  and  hi«  ances«|or.  and  all 
h«iM»  f^tato  h»»  ha<.  have  had  common,  ko.  in  mieh  a  place  for  himself  and  hia 
j^'  tenants,  Ac,  and  then  »itato  the  grant  of  the  cU!>tomar\'  tenement;  for  the 

5fft 
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thing  which  ciinnot  bo  raised  by  /|rnint.  For  the  law  ftIIo\V!«  preMii] 
in  8upj)ly  oi*  tlie  lo.ss  of  a  t;nint,  and  theivlbre  ever}'  pre^icription  pra 
grant  to  have  existed.'  Thus  the  lord  ol'  a  manor  cannot  prcK-ribi 
tax  or  toll  i4K)n  t>trangci*8  -,  ibr,  as  such  claim  could  never  have  beci 
any  g"i"t,  it  shall  not  be  good  by  prescript ion.(*/  4.  A  fourth  nl 
what  is  to  arise  by  matter  of  record  cannot  be  pre»cril»e*i  for,  bit 
claimed  by  grant,  entered  on  record ;  such  as,  for  instnuee,  the  ru}*!! 
of  deodands,  felons'  goods,  and  the  like.  These  not  being  forteitti 
matter  on  which  they  arise  is  found  by  the  inquisition  of  a  jury,  and • 
matter  of  record,  the  forfeiture  itself  cannot  bo  claimed  bv  an  infii 
But  the  fmnchises  of  treasure-ti*ove,  waifs,  eslrays,  and  the  iilce,majbi 
by  prescription ;  for  they  arise  from  private  contingencies,  and  nut  i 
matter  of  record.(A')  5.  Among  things  incoq>oreal,  which  may  Ik?  di 
prescription^  a  distinction  must  be  nmde  with  regard  to  the  manM 
scribing ;  that  is,  whether  a  man  shall  prescTibe  in  a  que  estate,  or  in  hii 
his  ancestors.  For,  if  a  man  prescribes  in  a  que  e^ate,  (that  is,  in  hii 
*'>661  ^^^^  whose  estate  he  holds,)  nothing  *i8  claimable  by  thii^pni 
J  but  such  things  as  are  incident,  appendant,  or  appurtenant  to  h 
it  would  be  absurd  to  claim  any  thing  as  the  consequence,  or  appcd 
estate,  with  which  the  thing  claimed  has  no  connection  ;  but,  if  hepni 
himself  and  his  ancestors,  no  may  prescribe  for  any  thing  whatsoevv 
in  grant;  not  only  things  that  are  appurteiiant,  but  also  such  as  ■ 
gros8.(r)  Therefore  a  man  may  prescribe,  that  he,  and  those  whose  I 
hath  in  the  manor  of  Dale,  have  used  to  hold  the  advowson  of  Dale,i 
ant  to  that  manor;  but,  if  the  advowson  be  a  distinct  inheritance, 

(«)  1  Ventr.  3S7.  (*>  Co.  Utt.  114.  (I)  UXL  |  ISL  lU^i 

lord  has  the  feo  of  all  the  copvholdH  of  \\\n  manor.  4  Rep.  31,  b.  6  Bep.6fli 
8t;.     Cro.  Eliz.  ;ilX).     Moore,  401.     1  Saund.  34U,— Chitty. 

'  The  general  rule  with  r«»/jrnrd  to  prescriptive  claims  is,  that  evwy  fwl 
good  if  by  possibility  it  might  hiivo  had  a  legal  commencement.  (I  Ten 
and  from  upwanls  of  twenty  years'  ef\joyment  of  an  easement  or  profit  i 
grants,  or,  as  lord  Kenyon  miid,  even  a  hundre<l  grants,  will  be  praa 
against  the  crown,  if  hy  ]>ossibility  they  could  legally  have  been  made.  U 
4Ur).  Thus  a  fair  or  market  may  \h*  chiimed  hy  presKTiption,  which  prenn 
from  the  king,  which  hy  length  of  time  is  supposed  to  bo  lost  or  worn  out,  (Gift 
but  if  Kucli  a  grant  would  be  contrary  to  an  expre«»s  act  of  parliament  it  wori^ 
wise.  11  Kast,  495.  But  an  exception  to  the  general  rule  is  the  claim  of  ti 
where  it  is  necessary  to  show  exjiressly  for  what  consideration  it  waa  pnti 
Hucli  proof  is  not  neeessar>-  in  respect  of  toll  traverse.  1  T.  K.  667.  1  B.AC 
ancient  grant  without  date  does  not  necessarily  destroy  a  premriplive  ri^t; 
l>e  either  prior  to  time  of  legal  memory  or  in  conlirmation  of  auch  pr0Mri| 
wliieh  is  matter  to  be  left  to  a  jury.  2  HIa.  R.  9h>^^  Kor  will  a  prescnptiieB 
btroycd  by  implication  merely  in  an  act  of  parliament.     3  B.  4  A.  193.-^}Bir 

^  The  use  or  possession  on  whicli  a  title  by  prescription  in  founded  m«tl 
rupted  and  adverse,  or  of  a  nature  to  indicate  that  it  is  claimed  aa  a  right  a 
eileet  of  indulgence  or  of  any  thing  short  of  a  grant  An  uninterrupted  adra 
enjoyment  of  an  easement  for  a  perioil  of  twenty  yearn,  unexplained,  iftfofifli 
rant  the  presumption  of  a  grant  hy  a  jurv.  (vavettv  iv.  Bethune,  14  ¥■■  tf 
Smith,  0  Wheat.  241.  Kowland  vh\  Wolfe,  I  Bailey.* 50.  Ho|fv  ».  GilllXcM 
Twenty  years,  adverse  user  of  a  way  under  claim  of  right  is  aufficient  to  Ml 
presumption  of  a  grant.  And  that  it  woa  adverse  maybe  preaumed  ifth 
notorious  and  in  t)ie  onlinary  manner,  an<l  not  under  circumstance*  nhowiai 
hci'n  hy  leave  and  favour,  or  by  the  curtesy  of  the  owner.  Ksling  r«.  WilliaoBi.  V 
The  bare  non-user  for  the  legal  period  of  presumption  of  an  easement  rki 
land  does  not  necessarily  raise  a  presumption  of  itrt  extinguinhmcnt,  nnlei 
some  act  done  or  eontinued  in  by  the  owner  of  the  land  charged  inconsiitv 
aiiverse  to,  tlie  exi«*t<*nce  of  the  right.  BuckhoUler  v*.  Sigler,  7  W.  4  &  M 
rights  Ciitinot  hv  destroyed  hy  long-con  tinueii  encroach  men  ta :  at  leail,  tlie 
claims  the  exercise  of  any  right,  inconsistent  with  the  free  enjoyment  of  ap 
ment  or  privilege,  must  ]>ut  himself  ujton  the  ground  of  preacri^ion.  nnlei 
grant  or  8omo  valid  authority  from  the  government.  Arundd  w.  jCcCuUoafl 
70.    Commonwealth  vj.  McDonald,  10  S.  &  R.  401.  Commonwealth  n.  Albofe 
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iint.  then  he  can  only  pn'Hcri^M?!  in  hin  ancestors.  So  also  a  man  may 
be  in  a  qui*  t'stdtf  for  u  common  appurtenant  to  a  manor;  but,  if  he  woul<l 
be  for  a  (^oninion  in  gnxM,  he  muHt  prescribe  in  himHelf  and  bin  anceHtom. 
ly,*  we  may  ol»stT\-e,  thut  eMtuten  gained  by  prescription  are  not,  of  course, 
lible  to  the  heirs  general,  like  other  purchased  estates,  but  are  an  exccp- 
the  rule.  For,  pn)|>erly  H)K'akin^,  the  prescription  is  rather  to  bo  eon- 
AH  an  evidence  of  a  former  acquinition,  than  as  an  acquisition  de  novo: 
•refore,  if  a  man  preHcrilH^M  for  a  right  of  way  in  himself  and  his  ances- 
will  descend  only  to  the  blo<Hi  of  that  line  of  ancestors  in  whom  be  so 
hx^s;  the  pn^scription  in  this  case  being  indeed  a  species  of  descent.  Bat, 
rescribt*s  for  it  in  a  qur  esttitf,  it  will  follow  the  nature  of  that  estate  in 
the  ]ires<'ription  is  laid,  and  be  inheritable  in  the  same  manner,  whether 
•re  acquired  bv  descent  or  purchase ;  for  isvery  accessory  followeth  the 
of  its  priiicipaf* 

thtT  rul<*  may  In»  mhliMl,  viz.,  that  a  fM^rson  ought  not  to  prenoribe  for  tliat 
«  of  cfiiuiiioii  right,  and  which  the  law  gives.    Wille«  R.  2G8.   Biic.  Abr.  Common. 

TTT. 

i«*moriaI  U)«Ago,  or  ii>*ngo  from  time  whereof  the  memory  of  man  runneth  not  to 

triir>'.  WAM  formerly  held  to  hv  when  Kiich  usage  hftfl  eonimenond  not  lat«*r  than 
inning  of  th<*  rei^n  of  Kichanl  I.  Rut  a?*  in  modt  c*hs«*ji  it  was  imi»omiihle  to  bring 
f  the  exi*>t«*iH'«'  of  any  u^gige  at  this  early  elate,  the  courts  were  wont  to  presume 

u]M*n  proof  only  of  iti«  exi^t<•nce  for  Kome  n'iiHonable  time  back,  aa  for  a  period 
itT  y«*ar«  or  more.  util<v»««  indei^il  the  jHTMon  contrasting  the  UKige  wore  able  to 
» t»P»*)f  c>f  itH  notiH>xi>«teii<*e  at  some  peritMl  su)*H«M{uent  to  the  )>oginning  of  the 
*  Kif  hard  I.,  in  which  case  th<*  usage  ne<'(»<MiriIy  f(*Il  to  the  ground.     The  proof 

a  *ht»rter  continuatire  than  for  twenty  yean*  wjw  enough  to  nuw  the  presump- 
iithtTrip-nni^tan*'!'-*  were  hr^night  in  corrolH^nitinn,  indi<'ating  the  existence  of  an 

right.  Hue  the  prescription  wa^  defeat«*<l  by  proof  that  the  enjoyment,  whether 
ay  yean*  or  any  other  |»eri<Hl  within  time  of  legjd  menior>'.  took  phM*e  by  virtue 
iut  nf  hc(>n^e  from  the  ]Mirty  inten*i4t<*<l  in  o]){K>»<ing  it.  or  that  it  w;is  without  the 
I^e  iif  hini  or  hin  ag^nt**  <liiring  the  wholf  time  that  it  was  exerciM^l.  liright  v*, 
.  4  Tyr.  .Vr*.!.  'In  remeily  the  inconveniiMice  and  injustice  which  sometimes  fol- 
n«m  ihi-  •'late  <>f  the  law.  the  ))re«oription  a4't,  *2  A  .1  W.  IV.  e.  71.  was  imumumI. 
« ••ntitle<l  "an  a«'t  for  shortening  the  time  »»f  ]»reseriptinn  in  <^rt«in  eai»es.**  The 
tion  enacts  that  no  claim  wliich  mav  l»e  lawfullv  made,  at  the  <*oinmon  law.  bv 

pre^Tijition.  or  grant,  to  any  nyA/o/*  mmmim  or  "//i*t  pnititor  hfnffit  to  he  taken  or 
1  from  or  \\\t*M\  any  land  of  tJie  M>vereign  or  |»arcel  of  the  duchies  of  I^ancaater 
nwall,  or  of  any  «»<M'Iesiiistical  or  lay  jM»rson.  (exc«»pting  ei»rtain  mattern  to  be  re- 

0  imm<'«liat«*Iy.  '■  and  except  tith*^.  rents,  antl  Hervi<M's,  Khali,  when  such  right  slmll 
•••n  •■njovfil  without   int«'rmi*«<«ion  for  tliirtv  vcan*.  Ih»  defeate<l  or  de}itrove<l  bv 

1  nnl\  that  f-orh  right  wa-*  fintt  enjoyi«<l  at  any  time  prior  to  such  perio<l  nf  thirty 
hut  oUf-h  elaini  mav  U>  th-feate^l  in  anv  otlier  wav  bv  which  it  !!«  now  liable  to  be 

*  *  *  * 

1:  and  whfu  -u'lt  ri^rht  shall  have  )>eon  enioved  for  sixtv  vears.  it  shall  Ite  deeme*! 
•ihle.  iinh^s  it  iipp«Mr  that  it  was  eT\ioy«Ml  hy  itome  consent  or  agreement  ex- 
made  for  the  ptir|Mi^4*  by  «lee«l  in  writing.  The  matter*  excepted  in  the  lirat  sec- 
\ — 1.  <'laim-  to  any  wav  or  other  easement,  or  to  any  water-course,  or  the  use  of 
;er.  fiir  which  a  pn^'i-fly  >iimilar  eniu*tmtMit  is  maile,  extvpt  that,  instea<l  of  the 
f  thirtv  an<l  -ixtv  vear-*.  tin-  -horter  terms  of  twentv  and  f«»rtv  vears  are  maile  nuf- 
to  •iip|ir)rt  ^u••h  claim :  and,  2.  Haims  to  tlie  use  of  light,  for  which  an  eiyoy- 
r  tw«'niv  y»'ars  ••••imtitutes  an  indef«'asi>)!e  tith*.  unl«^«s  it  appear  that  the  right 
ioyt»«l  hy  uirr««««rn«Mit  expre^^Iy  made  for  that  j»ur|M>se  hy  deed  in  writing.  It  in 
ivU**\  hy  -e.-i-.in  .'»  tliat.  where  form«»rly  it  wimid  have  lM»en  neeensary  in  pleading 
H  the  rixrht  t«»  have  exi<*te<I  from  timt*  immemorial,  it  i«hall  l>e  liuflicieiit  to  allege 
•ivm**nt  as  of  ri;rht  durini;  tht»  peri«Mls  mentiont*«l  in  the  act  as  applicalile  to  tlie 
•1  without  claiming  in  tin*  name  or  right  of  the  owner  of  the  fee,  as  formerly  was, 
1  itf  it-uallv,  <lone. — KcRR. 
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CHAPTER  XVIII. 
IV.  UF  TITLE  BY   FORFEITURE. 

FoiiFKiTUiu:  is  a  j)uni.slmu'nt  annexed  by  law  to  some  iUe*c:il  ai*t,  or  n« 
in  the  owner  ol"  lands,  tenements,  or  hereditaments;  Avheivl»y  he  loM 
interest  tlierein,  and  they  ^o  to  the  ])arty  injuivd,  as  u  reeompoiise  for  tl 
wiiieh  either  he  alone,  or  the  pnhlie  together  with  liimHcIty  huth  Hus^tail 

Lands,  tenements,  and  hereditaments  may  be  forfeited  in  variou!»  dej 
by  various  means:  1.  By  crimes  and  misdemesnoi-s.  2.  By  alionuiion 
to  law.  'i.  By  non-i)resentation  to  a  benefice,  when  the  forfeiture  ii 
naled  a  lajMt\  4.  By  simony,  o.  liy  non-performance  of  condition.  6.  ] 
7.  By  l)reach  of  coj)}hold  customs.     S.  By  l»ankruptcy. 

I.  The  foundation  an<l  ju>tice  of  forfeitures  for  crimes  and  mijttiemei 
the  several  deijjrees  of  those  lort'eituivs  i>n)portioned  to  the  several 
have  been  hinted  at  in  the  prcccdini^  book;(<7)  but  it  will  be  more  pro| 
sidered,  and  more  at  lar<xe,  in  the  fourth  t>ook  of  the^c  coininontaries. 
sent  I  shall  only  observe  in  ^'nerai,  that  the  otfences  which  induce  a 
*'>rm     *'^  hiiidfl  and  tenements  to  the  ci*own  are  principally  the  folio 

'"  J  1.  Treason.  2.  Felony.  i{.  Mis])rision  of  treason.  4.  PnrmM 
Drawin^X  «<  weaptm  on  a  jud^e,  or  striking  any  one  in  the  presence  of  1 
principal  courts  of  justice.  0.  Popish  recusancy,  or  non-ohscrvanc^  i 
laws  enacted  in  restraint  of  papists.*  But  at  what  lime  they  never 
mence,  how  l:ir  they  exten<l,  and  how  lont^  I  hey  enduiv,  will  with  gn 
priety  be  reserved  as  the  object  of  our  future  inquiries.' 

II.  Lands  and  tenements  nniy  be  foWcited  by  alienation,  or  conv«y 
to  another,  contrary  to  law.  This  is  either  alienation  in  mortmain^  alk 
an  ^*//<7<,  or  alienation  hy  particular  ttntnitif ;  in  the  two  former  of  which 
forfeitui*o  arises  from  the  incapacity  of  the  alienee  to  take,  in  the  latter 
incapacity  of  the  alienor  to  grant. 

1.  Alienation  in  mnrtmain,  in  mortfta  tuanuj  is  an  alienation  of  landi 
meiits  to  any  coqtoration,  sole  or  a^^^regatc,  ei'clesiastioal  or  tempo 
these  purchases  having  been  chiefly  made  by  religious  hou.scw,  in  eoB 
whereof  the  lands  became  ])erpetually  inherent  in  one  dead  hand,  I 
occasioned  the  general  a]>]K'Ilati(m  of  mortmain  to  bo  applied  to  5iid 
ti(ms.(^)  and  the  religious  houses  themselves  to  be  prinei}>al!y  cona 
forming  the  statutes  of  mortnniin  ;  in  <teducing  the  history  of  which  sti 
will  be  matter  of  curiosity  to  obsen'e  the  givat  address  and  subtle  cm 
of  the  ecclesiastics  in  eluding  from  time  to  time  the  laws  in  bein|f,  aad 
with  whicli  successive  parliaments  have  ]»iirKued  them  through  all  their: 
how  new  remedies  were  still  the  j>aivnts  of  new  evasions;  till  the  legid 
last,  though  with  <iitticulty,  hath  obtained  a  decisive  victory. 

By  the  common  law  any  man  might  dispose  of  his  lands  to  any  other 
man  at  his  own  discretion,  csjiecially  when  the  feodal  restraints  of  il 
were  worn  away.     Yet,  in  consc(pience  of  these  it  was  always,  md 

c- 1  H.-.k  i.  i-ap-  if.1.  (»)  See  Uwk  L  pt^gt  C9. 


*  But  tln'  statutes  of  i-iTnsnM-Y  :»■»»  n<nv  repealeil  by  31  Ueo.  III.  c,  32,  prondd 
take  t\u*  oatli  ]ir«*si'riluMl  tlit'ifin. — (.'mTTV. 

'  "No  attainder  of  treasun  a<:iiinst  the  rniteil  States  shall  work  comi|4ioaa'l 
forfeiiuri'.  exrtpt  <lurin^'  tin*  lit'i'f)f'  tlie  ]»ersoii  attainted."  Conxt.  U-  S.  lit.."?.  Ai 
<^^n^rcss  und<Tt(>i)k  to  (Irelan'  tlit>  ]iunishiiient  of  treason,  and  to  fmsfB  an  Mt 
punishment  of  erinns  af!aiii>t  the  Unitf^l  Statt>s.  in  which  act  treiwoii,  nioMl 
slauglitiT.  ]iiraey,  larct-ny.  and  M>nie  othfr  eiiines.  wIk*ii  committed  wiihin  t^j 
tion  of  the  Tnited  Stati'<.  wi'n>  ciinipreliftifleil.  they  subjoined  a  clause  to  t^ 
elnring  that  no  eonvietiitn  or  judgment  for  any  of  the  ofleneen  therein  menticM 
work  corruption  of  hliMul  or  iiiiy  forfeiture  uf  estate.  L.  U.  4>.  1  C6ug.  2ie«^^ 
1  Story's  I^W8  U.  S.  b**^. — Su.\k.''Hood. 
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.rrj  f«ir  rorj Miration?,  to  Ikivo  n  ll<'t'ii»«o  in  mortmain  *fn»m  tlio     r*.>pq 

fhahh*  till  in  to  jiiinliaM*  lainis;  tor  an  tiie  kin^  i>  the  ultinrnto     *■ 

k-iTv  t'fc.  li«>  on;;lit  not,  nnlov*  l»y  IiIh  own  ronscnt.  to  Iom)  liifl  privile^ 

i>,  an«l  other  tWNlal   |»rotits.  hy  the*  vi*Htin<r  of  lundn  in  tenuiitM  thut 

-  Ix*  attaihitMl  or  <lic.     Ami  huch  licrnm'H  of  mortmain  Hooni  to  have 

••"sarv  aiiioiiir  tho  Saxons,  nlwivi.'  MXtv  wan*  lK*fon»  thi*  Norman  eon- 

nut.  lw?^iil«*H  thi-^  iri'i^'ral  iiccnsi*  Innn  thi*  kin^,  an  lord  |Uiramouut 

iiir'i'Hii.  it  \va-  also  rc<iiiisito,  whiMU'Vi»r  tlu»ro  wan  a  nicMio  or  internu*- 

In'twci'ii  the  kiiii;  an<t  tlit*  alienor,  to  ohtain  hit*  lieenne  alHO  {n|Hin  the 

ial  principles  I  tor  the  alienation  (»t'  the  H|H*eitie  land.     And  if  no  Hueh 

a.**  Mlifained,  the  kini;  or  other  h>ni   mi^ht  renpeetivelv  enter  on   the 

liene«l  in  tiiortniniu,  a**  a  torfeitun*.     The  neceK?»itv  of  tfiiM  licvnne  fn*m 

II  uan  aekno\vle(li;e«l  hy  the  constitntionn  t»f  <*larendon,(^)  in  resjH'c-l 

•*on'«.  whieh  the  nionk^  alwayn  greatly  eoveted,  as  Ikmii^  the  ground- 

••n^^('<plt•nt    appropriations.!/)      Yet,   Hueh   were   the    influence   and 

ot'  the  eleriry,  that  'notwithstanding  thin  fundamental  prineiple)  we 

the  lari^ent  anil  mo>t  eonsiderahle  dotationr«  of  n*llgionH  Iioum^h  ha|»- 

hih  le-^-  tlian  two  etiituries  after  the  eon<pn'st.     Ami  (when  a  lieenne 

he  i>l*taine<l  i  their  (-ontrivan<*e  seemn  to  have  heen  tluH :  that,  as  the 

fi>r  Mii-li  alienations  aei-riied  in  the  first  phn-e  to  the  ininu'^liate  h»rd 

>,  the  tenant  who  iiu*ant   to  alienate,  first  eonveviMl  his  hinds  to  the 

li«>U'*e,  and  instaiilK  took  them  haek  again  to  hohl  as  tenant  to  the 

V  :  wl)i<'ii  kind  t»f  instantaneous  seisin  was  pndiahlv  hehl  not  to  (H*ea- 

fMrlt-iture :  and  then,  hy  pretext  of  some  other  forfeiture,  surrender, 

t.  tin-  <4oeiety  «ntered  into  tho!*e  lands  in  right  of  Kueh  their  newly- 

•*iLriii<*rv.  a-«  ihiiiicdiate  lords  of  the  fee.      Iiut.  when   tliesK.*  dotations 

grow  niNHenM]*>.  it  \Nas  ohserved  that  the  feodal  ser\'ieeK,  onlained  for 

•«•  *»f  iIk*  kihi^'doni,  weiv  everv  dav  visihiv  withdntwn ;  that  the  ein-u- 

and'tl  propt-riy  fnuii  man  to  man  hegan  to  'stagnate;  and  that     r  *.>-,, 

w.-n-  'iirtailt'd  nt'  tin-  fruits  of  their  sii^niories,  their  eseh«*ats,     *- 

-.  n-iii  t--.  and  ilh-  like;  ah<l  therefore,  in  onler  to  prevent  this,  it  was 

»y  tlu-  H,-<M.nil  Ml"  Kiiii;  llmry  Ili.'s  great  <-liarter.<*/i  an«l  ai\erwanU 

rint«'d  ill  oui-  cmhimioii   statute-hook,  that   all  sueh  attemptd  should  he 

thf  Liltd  tort«ited  to  th<'  lonl  of  the  fee.\/u 

thi^  prohihitioii  i-xtended  only  ti>  religions  /I'lUXfx,  hisliops  and  other 
orations  wen-  not  iiiehnled  therein  ;  and  the  aggi^»gate  eeelesiastieal 
:h«i.  Sir    Kdward    Coke   (d»«*erves,<  m  in    this   wen*   to   he   eommeiided. 

•  vrr  had  of  their  e<»uik*el  the  he>t  leameil  men  that   they  et»uhl  get 

iny  niiMU"'  to  ereep  out  i»f  this  statute,  hy  huying  in  lands  that  were 

h"ldrn   III"  thiMiiselvrN  as  lords  of  the  fee.  and  thend>v  evadini;  the 

;   or  hv   takiiiir   l«»iiir   hases  for  vears,  whieh   first   intn»du<vd  thoM- 

terms,  for  a  thoiisaml  or  more  years,  whieh  an»  now  so  frequent  in 

«■«••*      Tlii-i  jirodueed  i1m»  statute  i/f' Tf //«//•».«!'.<.  7  K»lw.  I.;  whieh  pn>vide<i. 

r^'H.  rili:;ious  or  oilu-r  whatsoever,  should  huv  or  sell,  or  reeeive  under 

of  a  L'itt.  «»r  tt-rm  of  y«'ars,  or  anv  other  title  whats4»ever,  nor  shouM 

irt   or  iiii:«  unity  appri»)U'iate  to  himselt*,  any   lands  <»r  tenements  in 

i:   iipi'i)  pain  that  the  ininieiliate  lord  of  the  fee.  or,  on   his  default   for 

till-  iopir.  ]>araiitouiit.  and.  in  default  of  all  at'  them,  the  king,  mi::ht 

rii»n  as  a  Ii»rfi-lliire. 

iiiii  d  to  !•«•  a  oiittirii  lit  sreiiritv  ai^ainst  all  alienations  in  mortmain: 
•«-.'  -tanit'"'  ixtiiiilrii  oidv  to  i;ifts  and  eonvevan<'es  iK'tween  the  par- 
fliji'Hi-  Iimm>««'^  now  hei^an  to  set  up  a  fietitious  title  to  the  laml,  whieh 
•Tiii'l  i!iiv  ••hniiM  ha\»*.  and  to  hring  an  "aetitin  to  reeover  it  r«.>-i 
h'*  I'-iiant  ;  who.  hv  frainl  and  eollusimi.  made  no  defenee,  and     *- 


If 


ri/i •.'•>•< jr.  i.'^i  'fu-mt  t'l.tm  r*rumttt  ttm*imtttm  ifr  r.idrm  thmtn 
.til    \u,-\   !   ■.'.  '4'-  h"-  'ii-*.!.'  WifMt  ifxMMi  r»/i.'/i"fjr  l^mwi  ■•■'•'•••■III  tuiirttiw' 

■'     '-.,1       ■■••I    I      •■;■'    •■■  ■•    I-  i'lin/   iM    /■'r-       i/ii«»/  tr  HJ.'t  i/'iiM  ri  «|  «|iin  i|M-iM   rr-'^^*  (■  m^mI  •  m  -    M  ytitt 
lil-i  fH     rf       ..tft,  I'-'i'    •}■  iu*,  c    'it  k  U.       H''9m  ii*  rw*rr>' ttmtm    iM.tHi  '/iiMMi   n>/N|*  •«»  •f  ilnlrnl.  Ik' 

f.i^r  ^«*  i-iittrtmrt'tuf.tl  •'.«■••  tUum  }•  ti  hi  ■-  'M^'  —  t,  ut  j'vr-.i 
I   ii'/i     '.■  4  tl'<i  li  •■•iiiii'  titf  tittui  J**mi\  iH>'Mrru/iir,      M^ff.  i\iri,  0  il'H, 

■  :.     •  .       ■!'    '*'  -n  Jll  r.  Vj\ 
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thereby  jud'rmont  wjis  given  for  tho  n4igioiis  house,  which  ihen  re^-fi'T^'i  im 
land  by  seiiionee  of  hiw  upon  u  supposed  prior  title.  And  thun  they  hu'i  t^ 
honour  of  inventing  those  iietitious  adjudiculion»  of  ri«rht,  which  are  Mnee  liviTiM 
the  great  assurance  of  the  kingdom,  under  the  name  ot  common  rt»'ui\ri'-*.  Ba 
upon  this  the  statute  of  Westminster  the  second,  \H  Kdw.  I.  c.  32,  enaet<-<l. ihn 
in  Hueli  eases  a  jury  shall  try  the  true  right  of  tlie  demandants  or  ]>laimil!Wu<tbi 
lan<i,  and  if  the  religious  house  or  cor]>oration  be  found  to  liu%'e  it.  i\ivx  «bili 
still  recover  seisin;  otherwise  it  shall  be  forieited  to  the  inimediate  lonJ  iif  t^ 
fee,  or  else  to  the  next  lord,  and  tinally  to  the  king,  upon  the  iuinieiiiateuroitMr 
loi'd's  default.  And  the  like  ])rovision  was  made  by  the  sueceodiuir  chaptrr^ir 
in  ease  the  tenants  set  up  ei^osses  upon  their  lundn  (,the  bad^ett  of  knitfhtst  Ia- 
plarsand  hospitaIle]*s^  in  order  to  protect  them  from  the  feudal  deniand^of  IM 
loi-ds,  by  virtue  of  tnc  privileges  of  those  religiouH  and  military  onltrr*.  N» 
careful,  indeed,  was  this  provident  prince  to  prevent  any  future  evai^ioa^.  tLii 
when  the  statute  of  quia  emptoreSy  18  Edw.  I.,  abolished  all  subinfeudation*,  ik 
gave  liberty  for  all  men  to  alienate  their  lands  to  he  holden  of  their  next  imlD^ 
<iiate  loi'd,(/)  a  proviso  was  inserted(m)  that  this  should  not  extend  to  aatb«jri» 
any  kind  of  alienation  in  mortmain.  And  when  ailcrwards  the  nieth<«i  of 
obtaining  the  king's  license  by  writ  of  ad  qwnl  tlamnum  iva«  marked  uui-by 
the  statute  27  Edw.  I.  st.  2,  it  was  further  ])i'ovided  h^-  statute  34  £dw.  I.  Pt.3tb«l 
no  such  license  should  be  effectual,  without  the  consent  of  the  Die^no  ur  iflt«^ 
mediate  lords. 

Yet  still  it  was  found  difticult  to  set  bounds  to  eoelosiastical  int^^nnitT;  ftr 
when  they  were  driven  out  of  all  their  former  holds,  they  devised  a  new  metM 
of  conveyance,  by  which  the  lands  were  granted,  not  to  themselves  directlr.btt 
to  nominal  feotl'ees  to  the  use  of  the  religious  houses ;  thus  distinguishing  beivm 
*.7-.>-|     the  pos'if.^fiion  and  the  ?/,«*',  and  iveeiving  *tlie  actual  pnitits,  while  tk 
"''"-'     seisin  of  the  laud  remained  in  the  nominal  feoffee;  who  was  held  brtW 
courts  of  equity  (then  under  the  direction  of  the  clergy)  to  be  bound  in  wb- 
science  to  account  to  his  ccstuy  que  use  for  the  rents  and   emoluments '^  tk 
estate.     And  it  is  to  these  inventions  that  our  practisers  arc  indebted  hirtk 
introduction  of  uses  and  trusts,  the  foundation  of  modem  conveyancinc    B*L 
unfortunately  for  the  inventoi*s  themselves,  they  did  not  long  enjoy  the  sdnt- 
tage  of  their  new  device;  for  the  statute  lo  Kic.  II.  e.  5  enacts,  that  the  iadi 
whi<'h  had  been  so  ])urchasi*d  to  uses  should  be  amortised  by  license  fr>a  t^^f 
crown,  or  else  be  sold  to  private  persons;  and  that,  for  the  future,  usesshtli^• 
subject  to  the  statutes  of  mortmaifi,  and  forfeitable  like  the  lands  theD^vira 
And  whereas  the  statutes  had  been  eludeil  by  purchasing  ]nr^>  tracts  of 
adjoining  to  churches,  and  conse<*rating  them  ny  the  name  of  churehvardi^ 
subtile  imagination  is  also  declared  to  be  within  the  compass  of  the  statotcftf 
mortmain.     And  civil  or  lay  <'orporations,  as  well  as  ecclesiastical,  are  alio^ 
<*lared  to  be  within  the  mischief,  and  of  course  within  the  remedy  proriM^ 
those  salutary  laws.     And,  lastly,  as  during  the  times  of  popery,  lands  wtff  ftfr 
quently  given  to  superstitious  uses,  though  not  to  any  corporate  bodies;  orvff 
made  liable  in  the  hands  of  heirs  and  devisees  to  the  ohar^  of  obits.  cfa» 
teries,  and  the  like,  which  were  equally  ]H*rnicious  in  f|  ivell-i^vemed  ctalf  ■ 
actual  alienations  in  mortmain;  therefore,  at  the  dawn  of  the  retbrmatioB. ikf 
statute  2:i  Hen.  VIIT.  e.  lU  deelaivs,  that  all  future  grants  of  lands  forajif 
tho  ]>urp(ises  aforesaid,  it'  granted  for  any  longer  term  than  twenty  yean. iki2 
be  void. 

But,  during  all  this  time.it  was  in  the  power  of  the  crown,  bv  fEnstiiff* 
license  of  mortmain,  to  remit  tho  fiirfeiture.  so  far  as  related  to  its'own  lifC^ 
and  to  enable  any  sjiiritual  or  other  corporation  to  purchase  and  hold  aayl0^ 
CM' tenements  in  jierpetuity;  which  prerogative  is  declared  and  eonfinned'Wlhf 
statute  IS  Edw.  111.  st.  *S,  c.  H.  Rut,  as  doubts  were  conceived  at  the  tiaf^ 
^.,.,0^  the  revolution  how  far  such  license  was  valid,(n)  since  the  kingf  hdi* 
"'*  -^     ^power  to  dispen.^e  with  the  statutes  of  mortmain  by  a  dansfflf** 
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^bs^.ih*f,i*n  which  wan  the*  uhuuI  c-dtirso,  though  it  fieems  to  havo  been  uniioeeN- 
•AFA  :\  p  •  uinl  :l^«  hy  the*  gradual  ili'cleiiHion  of  mesne  Mgniories  tiiruugh  the  lun^ 
operal:«»n  oi'  the  Htututo  ot*  i/itia  niipton'^if  the  rightH  of  intenneciiute  Untis*  were 
fvtiurfii  ti»  a  wry  Miiall  coin|iass;  ii  wuh  therelon*  iirovideil  by  the*  htatute  7^8 
W.  111.  e.  .'(7.  that  the*  cntwii  lor  the  lutiire  at  itri  own  discretion  may  grant 
llcrn^'Ort  to  ulii'uc  or  take  in  niortmain,  of  whomsoever  the  tenemeuti)  may  be 
holdrii. 

Attor  the  <liHM>hilion  of  monasteries  under  Henry  VIII.,  thou^^h  the  policy  of 
the*  next  }M>|ii^h  siiere^Mir  atl'eeted  to  f^rant  a  security  to  the  |>Ohsesi»ors  of  ahbi*}* 
lAiifi«.  \ei.  in  order  tO'n*;^ain  so  much  of  them  as  either  the  zeal  or  timiility  of 
ihcir  owners  tiiii^ht  induce  them  to  part  with,  the  statutes  of  mortmain  were* 
MBf*|H*nih'd  tor  twenty  yearn  by  the  statute  1  Ai  2  P.  and  M.  c.  >>,  and  duriuf^  that 
time  any  hniils  or  tenements  were  allowed  to  be  granted  to  any  spiritual  cor- 
|M»rutioii  withifUt  any  lii-ensi.'  whatM)evcr.  And,  lon^  attcrwanls,  for  a  muoli 
Iwtter  purpi)>e,  the  augmentation  of  ptNir  living,  it  was  eimcted  by  the  statute 
17  Car.  II  c.  :>,  that  appr«)priatoi*s  may  annex  tlie  ^rcat  tithes  to  the  vicarages; 
ftiid  that  ail  benefices  under  lUU/.  /mt  annuin  may  be  au^^mentiNJ  by  the  pundiasi* 
iA'  lan<l-.  >%ithout  li(*ense  of  mortmain  in  either  case;  and  the  like  provision 
bfttii  bt-en  ^ince  made,  in  fav«»ur  of  the  tfoverntjrs  of  (|ueen  Anne's  l>ounty.{f/) 
It  hath  ai>o  U*en  held.«r)  that  the  statute  2i$  Hen.  VIII.,  beton*  mentioni*<l,  did 
iiirt  eMrii'l  to  any  thin*^  but  fnp*  rsfttiuus  uses;  and  that  then*  to  re*  a  man  may 
ipve  hitid-  for  tile  maintenance  of  a  school,  a  hospital,  or  any  other  rfotnttthtr 
QUO'*.  Hut  a^i  it  was  apprehended  from  ri*cent  ex|K*rience.  that  |K>r>oiis  on  their 
dtnitiidN*4ls  mii;ht  make  lar^re  and  impnivideiit  dis|H)sitions  even  for  these  ^mmI 
pQr|>*f>es,  and  defeat  the  political  ends  of  the  .statutes  of  mortmain  ;  it  is  tliere- 
fofv  eiiaeted  by  the  statute  *.)  (itM).  II.  c.  •«>,  that  no  lands  or  tenements,  r«.>-i 
or  nion«*y  to  U*  laid  out  thereon,  shall  *Ih'  jriven  Ibr  or  chari^eil  with  any  *•  "' 
duinf'O'h-  iiM'S  whatMievcr,  unless  by  dei^l  indented,  executed  in  the  preM»nce  of 
twi»  witnr><ie?«  twelve  cali'iidar  months  before  the  death  of  the  ili>nor.  and  en- 
JT>lli-«l  in  the  liMirt  of  (baheery  within  six  mouths  after  its  cxtMiition.  .  cxeepl 
it4>«k^  in  the  pubjjr  tund*<,  which  may  be  transterred  within  mx  months  previous 
to  the  ilMtiiir's  death.-  and  iiiiles?^  sucii  ^it't  be  made  to  lake  effect  immediately, 
mu*\    be  without    powrr  of   revocation  :  ami   that   all  other  ^itls  ^hall   be  void' 

-    Mti   !  \l    itti.l  M  -t   J. .-  J.  «  .Mit  Ik  :i  Ann.*,  r.  11. 

r  •  ..  I  III    '■  •*.  Ilf|i  .♦. 


•  A  *  •■•,M«'t  ••!'  iii'iii"  \    Ti»  III II  |ii\i"l  ill  liiiiMifii;  iiimmi.  (»r  othorwi^**  itn]*roviiii{.  innd 

alr«--»*l'*  :><  iM'TTiii.MM.  !o  iH't  I  ••iiH«i<'nMl  Ji  viiiiiiiinii  nt  tlit*  ^t.itute.  Att«>riif\-4t«'iiiTal  i «. 
p^j-.. .!,«.  *»  \'.-*.  I'M.  Atimihi-n -i m'Imt.iI  'v  .Miiidiv.  1  Mt»riv.  .I4.*».  <'i>rl»\n  i«.  Kp«'neh.  4 
Vc^.  4'.**  And  uli«  r*-  a  t«  >t.i(i>i  ti.i*-  ]i'*int>'<i  nut  surli  a  ni«Hle  of  ii]i|tlyiiii!  hi<  h«'i|uej»t  in 
Cavi*or  ••:  .1  «  !t.irit\  a>  tlif  |>nlii\  nf  tii«*  l.iw  will  iint  adiiiit.  Htill,  if  ht>  \\j^  li-ft  it  mtirely 
oi*ii-'fii*l  t«i  III-  I  .\*-«'ii:<'; «  ••!'  tMi'tt'i'H  III  Miliipt  that  tiiiMlt*.  nr  to  .-fifct  !*Mtu<*  <»thfr  noi 
|:aKN-  !•■  '.li-'  -.ti:i.'  "Ij*'  ti.  n-.  tl-.-  l"«i|Mf't  ni:i>  In*  |e^*ally  carried  into  ettri't.  tirimnietr/. 
lirifiwii'T.  A'l.l.j  JIJ.  s.  r.  1  |»;,k.  I'M.  kirkl>:ink  »'f.  Ilud-Mni.  7  rriec.  iMT.  Curtis 
94.  H*»f«  u.  n  \"f^.  .'•;',■.».  .\ttoMn»\-4ii'n»Tal  i-v.  <tiMlihird.  I  Turn,  d  Ku*!*.  X"»o.  Hut.  when* 
ll«e  t'  —  'a**  r  h.i*  ii»**«l  tin*  ««»rfi«.  nf  r«*'|in*'<t  t»r  r« •«•< »n nn I'ln la t ion.  (not  «»X|»rc^ly  leuvui^ 
th«»  fi»  **••  f  •"  th»*  dj-«T»*ti«»ii  of  hi"  fX«M«ut< •!*«*.  I  tho-*!'  w-i>nl*(  of  riH|Ui»?it  an*  heM  to  In»  iiiuii- 
«ial*>r\  .  r.ivl"r  ■  •.  »;.  -irL''".  -  Vi*-.  A  lUvi.  Wl^.  Paul  r.«.  ('«>in|>ttiii.  S  Vcs.  ::'*i».  Pin>«>nfl 
W9.  Kik«T.  1*  Vt*.  Mu\  .iiid  if  tlicy  i'i»int  t*»  an  up|>rf>pi-iatii>n  of  the  h'jjaey  contrary  t«» 
111"'  |»*'l  •  >  "t  tli«'  l.iw.  til*'  li':ja«v  nm*l  lail.     tiri»-\»*-  •  •.  <  *a-e.  1  Vf«4.  ,Ir.  .*i."i*». 

lit    ti—  At*itti»*\  <M*iiir.il  ".  havii'-'  »•.♦  Vf*.  .''►4.i     it  wa.-*  ju.'*tly  teruuHl  an  nlHunl  ili«« 

t:n<'t:-  II    To  >.i\  that   11   ti-t. It'll-  «>li.dl   ntit   ^iv**  lathi  t'l  u  chirity.  yet  that  he  mav  ^ive 

m<»ii> -^  • '•M'i:ti<iii  illv.  in  i'<>noid*Tath>n  of  iin«ithcr'<'  f:ivin;r  lanil  t<>r  a  ch.irity.     And  it  i*« 

n«>w  }-  r:<-  'i\  v\«'ll  •^•■itltd.  notwiihotinitlin:!  otini'*  tMrlii-r  ih^ci^ionK  i»f  lord  Il:inlwickt*  !•» 

lh«"  •  ••fi'rary.  tliai.  if  a  ti'-tat«>r  L'iv«»  |MT»on:d  pn»perty  "to  %'T**v\  and  endow  *  a  •^'h<Md  or 

h'»*)  i^il-  It  itiM-t   I**'  ci>n«>ider<Ml.  unlc-^H  it  In*  othi'r\%i*»i*  dtH*hirtNl  in  hi<  will,  that  it  w«a 

tb»*  t»-«tat<>r  «  iiit>-iit.<>ii   land  •^hoiilil  In*  iic«|uiri>d.  a^  a  ii«vi'-'<«Hry  i>:trt  of   hi<   |iur|ifK»e. 

(Oi.t|-ni.in  'V  liii'wn.  ••  Vt-*.  4o^.     Attorney -4 t«'iiiTal  r.<.  I>avi«»?«.  '.»  \  •■•«.  .*»4  I  :»  hut.  whert* 

Uj«-  t*->Mt<ir  ha-  ••\j-ri--iv  diri-ct«Hl  that  no  part  of  tin*  money  lMH|ii«*athi-4l  <«hall  In*  em- 

|»ln\«-l  :fi  the  lur'-lKi"**  of  land,  it  lH>in>r  hi'*  «\|»ertatiiin  that  other  |HTKi)n-  wdl.  at  their 

ri|M-ri-i-    \  ui>  liii-e  lari«l*«  and  liiiildin^"*  for  the  piir|*<i*.i'«(  intenihsl.  there  the  statute  haii 

^M-en  li'ld  n«it  tM  apply.    Ileii-haw  'x.  Atkin-on..'i  Mad.  iU>i.   Si.  where  a  ti<!4tHt«tr'4  diree- 

tAuii*  «  an  Ih-  -utiiciently  un-wered  hy  Kinnj  land  t»r  huilding^  fur  tlio  pur|Hi<«i*!i  of  a  charity, 

Ml 
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Tlie  two  universitios,  tlicir  CM»lle«^cs.  and  tlio  scholars  iijMin  tlio  fnnTi<hiiii»h  "i  t:.* 
colleges  of  Ktoii.  WiiK'liostcT,  and  AVestminsti*r,  are  oxci'pted  out  o!'  tL:*  j-: 
but  such  exemption  was  granted  with  this  j)roviso,  lliat  no  ccdlfjijc  •ihal^U^: 

the*  hri|iif>t  iiiiY  h*^  siistaini'd.  ( Attorn«*v-<icnoral  rjt.  Parsfms*.  S  Vrs*.  IVM.  .I«ii;iwi:i  "x 
Swan,  tJ  Mad.  -I'»7  :)  hut  it  stM-ins  j*uch  hinng  must  not  )Hf  nn  A'ti.*f".  or  it  would  i»-  uiih^ 
<luisitioiL  hy  till'  H'siatnr's  (lii-«>ftioii<4.  of  siioli  an  inttM*i'>«t  in  htnds.  ton»*nit*iii>.  or  ti-r- 
<litanK'nts  as  th<>  third  st^rtiou  nt'tlie  statute  ))n>liil»its.  JUandt'onl  r.«.  Tha«'kt-ivil.  ::\r«. 
Jr.  241.  And  whciv  a  testator  lias  directeil  thul  his  r«*al  and  iKfr^onal  i-stale  »r..ku  > 
fuiploycd  l>y  tho  trust«M.'^  nanie<l  in  his  will  in  the  purchasi*  nt*  Iuii<l  and  lh«' trr*^!.- L^>f 
a  srh<»<il-huus«'  liicrcon.  an<l  thr  Mil»si*(juoiit  cndowiin«nt  and  .su]»|Mjrt  of  the  •«1j«^'I  *' t. 
ht*  «Tt'fliMl.  the  ilh'^ality  of  this  ^'ift  cannot  hi-  rurod  \*y  an  oIVlT,  on  the  jun  "f  *.> 
triisti'i's  or  oiIuTs.  to  |irovido  at  tluMr  own  exiK»ns«*  th(»  land  requin-«I.  Attorni'y-«jrw?i 
f*.  Ntish.  *i  lir<»wn,  r»?<S.  o'.''). 

ChariiaMe  Iv^Moirs  .M»<'ni«Ml  hy  niortfia;:<'s  on  land.-*,  (<.'urrio  »■.?.  Pyo.  17  Vt-ji.  4»"4.  A^ 
tornoy-(iciu'ral  <v<.  Mi»yri<-k,  li  Vrs.  St-ii.  4t'0  nv  on  turn|iiko-toUs,  iCorl.yii  »«.  F^r.l.i 
4  Vos.  ^)^^^  llfuvse  vs.  (.'hapinan,  4  Vcs.  i>4;'».)  or  hy  an  a*iM^niiienc  of  i-->r-ra:*T -r 
county-rates.  (Fincli  r.v.  Sijuirc,  lo  Vos.  44.  Tho  Kin;r  r.*.  liatfs.  .'i  Pricf.  t..>.  &.-►  l, 
void.  JU4  is  a  hi'(|Ut'st  of  navipitiriti-shart.*s  to  charitahlc  um's.  \  HiifkiThl^t*  rj<.  In^raiiLlVrt. 
Jr.  003 :)  fnr  in  <»ach  of  thcsi?  «im*s  it  has  ],o*>n  held  that  tin*  donation  not  •-nii  mX'J* 
of  the  realty,  hut  partakes  of  it :  that  a  real  interest  nri^in;;  nut  of  the  soil  t'..''.;ji  »■« 
the  soil  itself)  is  attemjited  to  he  ^nvcn :  and  that  this  iitteni]»t,  beini;  in  traulo:  :u 
statute,  eannot  he  carriiMl  into  elli-et. 

A  l>e<|u«*st  to  a  charity  hein;;  void  >o  far  as  it  touches  any  intert^^t  in  himl.  ii  ?-i.  •«- 
U]ion  ]»rinei})le,  and,  alN'r  stune  fluctuation.  (Attorney-Oeneral  i*jc.  timvt-s.  Auiil.  i"**  > 
now  contirnied  l>y  re}M»at<*d  di'ci?^i«)ns.  tliat  where  a  testator  lias  rliarir«'*l  hi*  r»-al  t-Li> 
in  aid  nl"  liis  jicrs<»nal  with  ]iaynirnt  of  all  his  lepieie-*.  thiTc.  if  the  jH-rsonal  '-^'iTr  •» 
not  suiKcient  for  jiaynient  of  the  whole,  charitahle  Ie;;aci»'>  inii<t  al»ale.  and  ri<«-»*iT«  •vi 
avera«:e  |iroiiorii<»n  only  as  the  )>ersonal  assets  atfurd  for  the  discharge  of  tht*  wWi 
pecuniary  le;;a<Mes.  If  a  court  of  e«iuity  were  to  marshal  the  ii^»otsi,  aiitl  s*^*ure  full  («T' 
ini'ut  oi"  the  charitahle  h»;:aci»««*.  hy  throwing  the  other  iie«*uniar>'  lepunt-s  u^^'^n  t&4- 1'^* 
tator's  real  estatt*.  it  would  In*  enahlini:  that  to  he  done  fMl^•uitou^ly  whi«^h  taiiL- 1  • 
doiu>  <lirectly.  Attorney-<iiMi«'ral  /.«.  Tyn«lall.  2  l->len.  '2U\  WalW  iv.  t'hil'U  la^^ 
.Viii.     Kostt-r  'A.  Hlagdi'n,  Anilil.  7<l4.     Jli«l;:es  »v.  Morrison.  1  Cox.  ISl. 

As  the  ohjcct  of  tlu'  statutf  (*{'  mortmain  was  wholly  piditii^al,  as  it  jrr«»w  outf«f  l-"*!- 
circiuustantM.'s.  and  was  meant  to  havf>  merely  a  local  opt>ration.  it  is  decid*^  tLm  > 
)>rovi.sions  do  not  ext«'nd  to  the  alienation  of  land  in  the  West  India  colonies  fAlti'W- 
iii'UtMal  r.v.  Sti'wart.  2  Meriv.  101)  or  in  Scothnnh  Mackintosh  r*.  Townst^nd,  liiVr^.-^' 
r>ut  a  ilcvise  of  real  estate,  situate  in  Kn^land.  for  charitalde  i»urpo««H>,  will  not  l'  c* 
less  void  hecause  such  pur])0ses  an*  t<»  he  carrie<l  inl(»  execution  out  of  England,  •-'ctt 
r<.  Hut  ton,  14  Ves.  Ml. 

It  has  heen  said  that  if  an  heir-at-law  will  confirm  his  ancestor's  deviate  of  luJvt 
charity,  no  court  will  take  it  away,  for  the  ^ift  1'«*conies  the  net  and  dt*ed  of  tb^  bia 
Attonn-y-lh-ni'ral  »>.  (irav»»s.  Auihl.  MS;  an<l  s«h*  Pickering  m.  I^rd  Stamford.  2  VflL»r 
r>^4.  IlowcviM',  as  an  inun<'diate  ^ift  from  the  Iieir  would  bi*  good  only  in  me  ill* 
mad«'  a  y^ar  hi>fore  his  death,  upon  the  princi]»le  of  the  statute  he  ought  to  lircattf 
aftrr  cc)nlirmation  of  the  di'vi*=«*  to  «rive  it  validity. 

When  a  h<Miucst  for  chavitahh*  purposes  which,  if  it  stood  alono,  would  fcefibi* 
<'ou]ilcd  with  an<l  d<'|>endent  upon  a  devise  voiil  inuler  thn  statute  of  mortmiiB. tir 
d^•vi^'r  ln-iiii!  tln»  ]>rincipal,  ami  failing',  the  acc»'?*sory  hetjuest  must  also  fail.  Aturw* 
<Jeneral  ••*.  navi«'s.  '.►  Ve<.  r»4o.  <.'hapnuin  »'x.  Hrown.  0  V»*s.  4l0.  Attomey-OmcfBl » 
^Jouldiii;:.  »  lirown.  4*J'.».  And  wlnre  an  undt-fnied  portion  of  a  lo^nry  isdirwtf^* 
tlic  t<'-tator  to  lif  a]iphi'd  lor  puifuKi's  which  th«'  policy  of  the  law  doe^  not  admiL^r 
hiMjiiot  of  thi*  re<idui>  !•»  a  iharity  which  the  law  Sitnctinns  onnnot  take  effpcl:  fit.  9 
ille^'al  pari  of  th<>  •rift  hein«;  und<>rincd.  it  is  im]>ossihle  to  ascertain  the  amount  oltt^ 
residue.  Aitnrn«'y-(Ji'n«'ral  '■>.  llinxman.  2  fhic.  i^  Walk.  277.  Veuey  rji.JamsoB.l3iB 
iV  Stu.  71.  (iri«'Vi'>  I's.  (  asi*.  I  Ves.  .Ir.  '>5^{.  If.  indeed,  the  le^al  litH|uest  and  tbe  Alp 
]iur]»OM>  an-  not  so  conncrti-d  as  to  l>i'  inse|iarahl(\  an<l  the  pro|iortion.«  are  dtf'da'i' 
<'n]>ahle  of  hcin;:  «'x:ic!ly  <'ah'ulat«'d.  in  such  ea-'ses  the  hofiuo^t  ina^'  be  mi|^ioctfd.  -W 
tornt\v-<Jenvral  r.<.  Sti*]'ni-v.  In  V.'s,  'J.*.     Waiie  ♦•.«.  Wehh.  0  Mad.  71. 

Where  a  hcijuot  i>f  money  to  h<'  laid  rmt  in  land  is  void  under  the  mortmaiBicli^ 
money  never  luM-nm--  iniprc-.?*-!!  with  the  ehar.ictiT  i>f  lan«l.  and  no  rewlixBf  ■* 
arisrs  in  favour  < 4'  tln»  tt-taiurs  heir-at-law.  .Atti»rney-<ienoral  r#,  Tonper.  ^  Vfa  ^- " 
Chapman  rx,  Brown.  ♦»  Vf>.  Ul. 

Hy  the  statute  of  \:\  (no.  II  I.  c.  I07.  the  operation  of  the  mortmain  act  »9of^^ 
ficd  as  to  allow  any  one  io  L'ivr.  hy  detnl  enrolled  or  by  will,  any  real  or  pcfWil  ?^ 
2>ertv  for  the  augmentation  «>f  <]Ucen  Anne's  Ixiunty. 
602 
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to  purcIiaMo  more  advowHons  than  are  equal  in  number  to  one  moiety  of 
own  or  MtudeuU,  u|K>n  tlio  roHpoctire  foandationa.* 
(coudly,  aliviiation  to  an  alien  is  alao  a  canae  of  forfoitore  to  the  crown 
land  HO  alionated ;  not  only  on  account  of  bin  incapacity  to  bold  tbem, 
occuHionM  bini  to  be  paired  by  in  deHoents  of  land,(<)  but  likewise  on 
t  of  biri  protfumption  in  attempting,  by  an  act  of  bia  own,  to  acquire  any 
jperty  ;  uh  wan  olMorvcd  in  the  preceding  book.(f ) 

iiatly,  aliouationn  bif  ptirticular  tenants,  when  they  are  greater  than  the 
Litlcii  tbem  to  make,  and  devest  the  remainder  or  reveniioni(v)  are  alao 
irutt  t<i  him  whcitio  right  is  attacked  thereby.  Ah,  if  tenant  for  hie  own 
net)  by  foutfmeiit  ur  tine  tor  the  lite  of  another,  or  in  tail,  or  in  fee  f  theae 
«tatet4,  which  either  muHt  or  may  last  longer  than  his  own,  the  creating 
«  nut  only  iK^yoiMi  bin  |>ower,  and  inconsistent  with  the  nature  of  bis 
t,  but  is  uTso  a  Ibrt'oiture  of  his  own  particular  estate  to  him  in  remainder 
rsiuu.(^v)*  For  which  there  necm  to  be  two  reasons.  First,  because  such 
ion  umouutH  to  a  renunciation  of  the  fcodal  c*onnection  and  dcfK^ndence ; 
ies  a  refuKsl  to  )>erlorm  the  duo  renders  and  services  to  the  lond  of 
e.  of  which  fealty  is  constantly  one:  and  it  tends  in  its  conse-  r^^ti 
to  defeat  and  devest  the  renminder  or  reversion  expectant:  as  ^  * 
re  that  is  put  in  jeofmrdy  by  such  act  of  the  particumr  tenant,  it  is  bat 

<•)  p**  |M|pp«  *i4ti.  .i:<4i.  (•)  Co.  litt  SI. 


bjr  Ktatiitc  43  iWny,  III.  r.  lOH.  penonii  are  allowed  to  givs.  by  deed  or  will,  land^ 
eediiig  five  uor*'H,  ur  fsoodit  ami  chattels  not  exceeding  5UV.,  for  the  pur]MMMM  of 
ng  tht'  hiiildiii>;  or  rvtmirinx:  of  churcheM,  or  of  houMM  for  the  residence  of  minij*- 
1  of  prtividin^!  chiirchyurdri  or  (with  certain  rstftrictiomi)  glebes.  If  ituch  gift 
tilt*  |tri*M'ril)rd  limit.'*,  it  im  imt  thcrefort*  void:  the  lord-chanoellor  may  reduce  it. 
rn^tor  i»Art  of  thir*  note  ik  cxtmetcd  from  2  Ilovedeu  on  Frauds,  3Ud,  312.— 

Ih*  4'i  <t*M>.  HI.  o.  lol,  thi'«  |Mrt  of  tho  Mntute  w  reposUHl ;  so  that  thei^e  coHegCM 
w  hold  uny  tiutn^ier  of  advowMmn.  But  it  ii<  said  a  liceiim)  from  the  crown  is  still 
ry  wh«*ii  a  (m>11c^4*  |»iirtluir*4*M  an  adv<iwsoii.     Many  colleges  are  provided  with 

t^^i  |iiirrhuKt>  to  a  s|MM*iti«Ml  vxtt'tit,  and  they  have  lieen  held  valid. 
|i(»rution  lia.«,  froiu  its  nature,  a  ri^sht  to  purchase  lauds  though  the  diartercon- 
» lif-tMiM'  to  tliut  |»ur|M»>t>.  An<l  in  this  re:«|HH*t  the  statutes  of  mortmain  have  not 
the  U^r.  (>x<M*|>t  in  i*iim*  (»f  rcprotMitative  um*a.  But  Hince  those  statutes,  it  is 
ry,  in  onl«*r  to  onahle  a  <H)r{>onition  to  retain  lttn<is  which  it  has  purchased,  to 
lir«'nsti  fi»r  that  |»ur(»oso:  <»therwise.  in  Kn>!land.  the  next  lord  of  the  f«*e  may 
ithin  a  yt^ar  after  tin*  ulienution ;  and,  if  he  do  not.  then  the  next  immediate 
»m  tiino  to  tini«',  liim  hulf  ii  y«iir  to  enter;  and  for  default  of  ail  thn  mesne  lords, 
g  tak«*H  tilt*  lantl  «<»  alivn«*<l  fon.*ViT.  ikit  in  Pennsylvania,  where  there  are  no 
loni**.  the  right  w«iuM  accrue  imnie<liately  to  the  (*ommonweal  h.  Lesxure  r$, 
\,  7  S.  *t  U.  ol.'>.  The  ((tatuttM  (»f  mortmain  Imvo  liecn  extended  to  that  State 
&r  BA  th«*y  prohihit  •h'llicationrt  of  |iro|N*rty  to  KU|)erstitious  u^ea  and  grants  to 
tion!«  without  A  -itatutory  license.  MothiMli}«t  Cliurch  v*.  Kemintfton,  1  WattH, 
We  liave  not."  *n\ii  (*huni*«*Hor  Kent.  **in  this  country  ro-«*nacted  the  statut(*s 
main.  t»r  >:*-nerally  ii^>uintNl  theni  to  lie  in  force:  and  the  only  legal  check  to  the 
ion  of  lan<U  hy  c(>r}K>rati<in<*  connistii  in  thos4»  s|K*i*ial  restri«*tions  contained  in  the 
whit  h  tht*y  art*  in(-i»r)Hirat4*<l,  and  which  usually  confine  the  capacity  to  purchase 
kte  to  •*|ii>cifi«Hl  and  iitvoMiry  olyiK^tN  and  in  the  force  to  he  given  to  the  except 
c^»r|iOni(i')n-i.  <>ut  i>f  t)ie  >tatute  of  wilN,  which  declares  that  all  persons  other 
Kiiet  |iolitic  an«l  cor|N irate  may  bo  dcviM*cH  of  real  estate.*'  2  Kent's  Com.  2K2. 
iwmtn. 

y  rM*nvor\'.  1  <'o.  14.  h.  But  not  hy  leoM^  and  release,  bargain  and  sale,  Ic.;  as 
:e  |»a«M*<<  hv  the«**  c«inveyanceri  hut  what  mHy  legally  imss.     The  alienation  in  fee 

by  tenant  for  ht«>.  «Vc.  of  any  thing  whi«-h  lies  in  grant,  as  an  advowson,  eom- 
'*.,  ii'H^n  not  amount  tn  a  forfeiture,  (Co.  Litt.  2i>l,  b.:)  but  a.Mra^  in  fee  of  soch  an 
rill  1m*  a  forfeiture,  lihid. :)  hut  the  fine  of  an  ttfuitabft  tenant  for  life  will  not  work 
ture.     1  Trent.  <*4»n v.  1^(12.    8co  in  general,  as  to  this  description  of  forfeiture, 

I.  :;U».  b.  Ac. — .\Rrifiu>l.P. 

the  al>olition  of  tin«''«  and  recoverie<i,  and  the  recent  enactment  (H  4  9  Vict.  c.  lOA, 
It  no  fiH)flinent  fthull  have  a  tortious  o|K*nition,  have,  it  seems,  made  this  cause 
iture  impos5ible. — Kbbb. 
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just  that,  upon  discovorv,  the  particular  estate  should  be  forfi-Mtod  ixn*\  takf. 
from  liini,  who  ]ias  sliown  so  mauitest  an  inclination  to  make  an  inipnt^i^r  c.^ 
of  it.  The  other  reason  is,  because  the  particular  tenant,  by  frrantinj;  a  Urs^r 
estate  than  his  own,  has  by  his  own  act  detennined  and  put  an  entire  eri'l  ••■ 
his  own  original  interest ;  and  on  such  determination  tlie  next  taker  h  rntitii< 
to  enter  regularly,  as  in  his  remainder  or  reversion.  The  name  law,  whidi  :• 
thus  laid  down  with  re«rard  to  tenants  for  life,  holds  also  with  respef-t  to  iL 
tenants  of  the  mere  freeliold  or  of  chattel  interests;  but  if  tenant  in  tail  tlirtsn 
in  fee,  this  is  no  immediate  forfeiture  to  the  remainderman,  but  a  mere  «/ty>.4- 
tinuance  (as  it  is  called  )or)  of  the  estate-tail,  which  the  insuu  may  at^«rrTar(b 
avoid  b}'  due  course  of  law:(;r)  for  he  in  remainder  or  reversion  hath  oaJji 
ver}'  remote  and  barely  possi[)le  interest  therein,  until  the  issue  in  tail  i^extim^ 
But,  in  case  of  such  forfeitures  by  particular  tenants,  all  le^l  estate^i  by  tbrs. 
before  created,  as  if  tenant  I'or  twenty  years  grants  a  lease  tor  tifti*en.  and  a:i 
charges  bv  him  lawfully  made  on  the  lands,  shall  be  good  and  availnhkf  u 
law.(y)  ^f^or  the  law  will  not  hurt  an  innocent  k^iisee  for  the  fault  of  hi.*  It-^wr; 
nor  permit  the  lessor,  after  he  has  gninte<l  a  good  and  lawful  estate,  by  Lis  ovb 
act  to  avoid  it,  and  defeat  the  interest  w*hich  he  himself  has  oreatoii. 

Equivalent,  both  in  its  nature  and  its  consequences,  to  an  illegal  alienatioi  H 
the  particular  tenant,  is  the  civil  crime  of  disclaimer;  as  where  a  tenant.  «t- 
holds  of  any  lord,  neglects  to  render  him  the  due  serviceM,  and.  ujton  an  uih'f 
brought  to  recover  them,  disclaims  to  1k»1<1  of  his  lord.  "Which  dist*laimtr'f 
tenure  in  any  court  <»f  record  is  a  forteiture  of  the  lands  to  the  loni.r'Opci 
reasons  most  apparently  feodal.  And  so  likewise,  if  in  any  court  uf  ret^irdtk 
4c.>»-p-|  ^particular  tenant  does  any  act  which  amounts  to' a  virtual  diK-iaiBur. 
"'  -•  if  he  claims  any  greater  estate  than  was  granted  him  at  the  first  infeoda- 
tion,  or  takes  uj)on  himself  those  rights  which  belong  only  to  tenant  of  a  «apeM 
class ;(a)  if  ho  affirms  the  reversion  to  be  in  a  stranger,  by  aceepting  bi«  to. 
attorning  as  liis  tenant,  collusive  pleading,  and  the  likc;(6)  such  l«ehiTi(cr 
amounts  to  a  foi-feiture  of  his  particular  estate. 

III.  Lapse  is  a  species  of  forfeiture,  whereby  the  right  of  presentatkv  v>i 
diurch  accrues  to  the  ordinary  by  neglect  of  the  patron  to  present,  to  the  ■ifU*" 
])olitan  by  neglect  of  the  ordinary,  and  to  the  icing  by  negleet  of  the  wti^* 
politan.  For  it  being  for  the  interest  of  religion,  and  the  good  of  the  pibfir. 
that  the  church  should  be  ])rovided  with  an  officiating  miuister.  the  lav  k» 
therefore  given  this  right  iji'  lapse,  in  ortler  to  quicken  the  patmn:  wbomi^ 
otherwise,  by  suffering  the  chuifh  to  remain  vacant,  avoid  paying  his  ecd*- 
astical  dues,  and  fnistrate  the  pious  intentions  of  his  aiK^estors*  This  ri^t^ 
lapse  was  first  establishe<l  about  the  time  (though  not  by  the  auth<»ritThr«t 
the  council  of  Lateran,(//)  which  was  in  the  i-eign  of  our  Henry  the  Sfewid. 
when  the  bishops  first  began  to  exercise  universally  the  right  of  institntiM  l^ 
churches.(<?)  And  therefore,  where  there  is  no  riglit  of  institution.  theiviit> 
right  of  la])se:  so  that  no  donative  can  lapse  to  the  ordinary ,(/)  onles^itklit 
been  augmented  by  the  queen's  lK)unty.{^)  But  no  right  of  lapee  can  teav. 
when  the  original  jiresentation  is  in  the  crown.(A) 

The  term,  in  which  the  title  to  present  by  lapse  accrues  flnom  theonetolkf 
other  successiveh',  is  six  ralentfar  months,(/)  (following  in  this  case  theeoaf^ 
tion  of  the  church,  and  not  the  usual  one  of  the  common  law,)  and  ift* 
,ii.>— ^-1  '''exclusive  of  tlie  day  of  the  avoidance. (A')  But  if  the  bishop  Iw  M 
"''-^  patron  and  ordinary,  he  shall  not  have  a  double  time  allowed  UbI* 
collate  in;(/)  for  the  forfeiture  accrues  by  law,  whenever  the  negligence  hai< 
tinned  six  montlis  in  the  same  person.  And  also  if  the  bishop  doth  note' 
his  own  clerk  immediately  to  tlie  living,  and  the  patron  presents,  thooich 
the  six  months  are  elapsed,  yet  his  presentation  is  good,  and  the  bishop  M  ' 

(•)Fi>o  lMN>k  iii.  rh.  lo.  (•!  Sc«»  paiPB  9L 

<«)  Mti.  «if  .v.<\  :.<K-.,  .'>i»7.  (/iBru.  Alir.  til.  ^.  AmA   S 

(V)  Co.  Litt.  *>:{.  iri  SbiL  1  O«o.  I.  M.  L  c  IflL 

(■)  KInch.  -JTtu  271.  (»» J»Ut.  IT  Kdw.  II.  e.  S.   S 

(•)  Cti.  Litt.  2fi2.  (<)  A  K4>p.  «e.    KmM.  4S. 
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(«)2  K(J1.  Abr.  ^"A.  pi.  10.  {h  Ulbt.  Ooi.T«L 
**i  Bract.  L  4,  t.  2,  c.  a. 
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to  inittituta  the  patron>  clork.(m)  For  as  tho  law  only  gives  the  bishop  this  titib 
b^  lapMe,  to  piininh  the  patron's  ne^ligonee,  there  is  no  reason  that,  if  the  Ushop 
himseir  be  guilty  of  equal  or  greater  negligence,  the  patron  should  be  deprived 
oi  bis  turn.  If  the  bisliop  sutfer  the  preiwntation  to  lapse  to  the  metropolitan, 
tbe  patron  has  uIho  the  same  advantage  if  he  presents  before  the  archbishop  has 
flUea  up  tho  beneUce ;  and  that  for  the  same  reason.  Yet  the  ordinary  cannot, 
after  lafMo  to  tlic  metropolitan,  collate  his  own  clerk  to  tlie  prejudice  of  the 
arcbbisho|>.(n)  For  he  bad  no  permanent  right  and  interest  in  the  advowson, 
wm  tbe  patron  hath,  but  merely  a  temporary  one ;  which  having  neglected  to 
ouake  use  of  during  the  time,  he  cannot  atler wards  retrieve  it.  But  if  the  pre- 
swiitation  lapses  to  tho  king,  prerogative  here  intervenes  and  makes  a  difler- 
•ttoe;  and  the  patron  shall  never  recover  his  right  till  the  king  has  satisfied  his 
turn  by  presentation :  for  nuUutn  tempus  oceurrit  regL{o)  And  therefore  it  may 
aeem  an  if  tho  church  might  continue  void  forever,  unless  the  king  shall  be 
pleased  to  present;  and  a  patron  thereby  be  absolutely  defeated  of  hui  advow- 
son. But  to  prevent  this  inconvenience,  the  law  has  lodged  a  power  in  the 
S iron's  hands,  of  as  it  were  compoUing  the  king  to  present  For  if,  during  the 
Uy  of  tho  crown,  the  patron  himself  presents,  ana  his  clerk  is  institated,  tbe 
king  indeed  by  presenting  another  may  turn  out  the  patron's  clerk,  or,  after 
induction,  may  remove  him  by  quart  impedit:  but  if  he  does  not,  and  the  patron's 
dmtk  dies  incumbent,  or  is  canonically  deprived,  the  king  hath  lost  his  right, 
wbkh  was  only  to  tho  next  or  first  prosentation.(/)) 

*In  case  the  benefice  becomes  void  by  death,  or  cession  throngh  r^^^o 
pfaumiity  of  benefices,  there  the  patron  is  bound  to  take  notice  of  the  ^  "^ 
vacancy  at  his  own  peril ;  for  these  are  matters  of  equal  notoriety  to  the  patron 
aad  ordinary-:  but  in  case  of  a  vacancy  by  resignation,  or  canonical  deprivation, 
or  if  a  clerk  presented  be  refhscd  for  insimciency,  these  being  matters  of  which 
tbe  bishop  alone  is  presumed  to  be  cognisant,  here  the  law  requires  him  to  give 
notice  thereof  to  the  patron,  otherwise  he  can  take  no  advantage  by  way  of 
Uipse.(  Y)  Neither  shall  any  lapse  thereby  accrue  to  the  metropolitan  or  to  the 
king;  tor  it  is  univorsully  true,  that  neither  the  archbishop  nor  the  king  shall 
ever  prt^itont  bv  la|)Ae,  but  where  the  immediate  ordinary  might  have  collated  by 
lapse,  witliin  tlio  six  months,  and  hath  exceeded  his  time:  for  the  first  step  or 
beiouning  fuileth,  et  quod  non  htiM  principiumy  non  habft  fin€m,{r)  If  tho  bishop 
neAme  or  neglect  to  examino  and  admit  the  patron's  clerk,  without  giHid  reason 
asaigned  or  notice  given,  he  is  styled  a  disturber  by  the  law,  and  sliall  not  have 
any  title  to  present  by  lapse;  for  no  man  shall  take  advantage  of  his  own 
wrong.(«)  Also  if  the  right  of*  presentation  be  Utigions  or  contested,  and  an 
^tion  be  brought  aguiimt  the  bishop  to  try  the  title,  no  lapse  shall  incur  till  the 
qoestion  of  right  be  <iecidod.(f ) 

IV.  By  simony,  the  right  of  presentation  to  a  living  is  forfeited,  and  vested 
pro  hue  vice  in  the  crown.  Simony  is  the  corrupt  presentation  of  any  one  to  an 
ecclesiaHtical  benefic*e  for  money,  gift,  or  reward.  It  is  so  called  from  the  re- 
aemblance  it  is  Kuid  to  bear  to  the  sin  of  Simon  Magus,  though  the  purchasing 
of  holy  onlorn  necms  to  approach  nearer  to  his  offence.  It  was  by  tho  canon 
law  a  ver\'  grievous  crime:  and  is  so  much  the  more  o<iious,  because,  as  Sir  Ed- 
ward O»ko  i#l»H4»r%'es,(M)  it  is  ever  ac(*ompanied  with  perjury;  for  the  presentee 
m  sworn  to  have  conunittiHl  no  simony.  However,  it  was  not  an  offence  punish- 
able in  a  ('riuiinul  way  at  the  <*ommon  law;(ir)  it  Iteing  thought  sufficient  to  leave 
tbe  clerk  to  eccloHiastical  ccnsun^s.  Hut  as  these  did  not  affect  *the  r*.^A 
•imoniacul  (mtnm,  nor  were  efficacious  enough  to  repel  the  notorious  ">  "* 
practice  of  the  thing,  divers  acts  of  parliament  have  been  made  to  restrain  It  by 
Bieans  of  civil  forfeitures;  which  the  modem  prevailing  usage,  with  regard  to 
apiritual  preferments,  calls  aloud  to  be  put  in  execation.  I  shall  briefly  con- 
Mder  them  in  this  pla<.*e,  because  they  devest  the  corrupt  patron  of  the  right  of 
presentation,  and  vest  a  new  right  in  the  crown. 

(•)3lMCS».  n  Col  Utt.  SM,  Mi. 

nSBoU.  Abr.aiH.  •)  S  RoO.  AW.  Mi. 
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By  the  statute  81  Eliz.  o.  0,  it  is  for  avoiding  of  simony  enacted,  that  if  mt 
])iitroii  tor  any  forrn])t  considorjition,  by  ^tt  or  promine,  directly  or  iiidim-L^. 
shall  present  or  collate  any  j)erson  to  an  eeclef^iaHtical  benefice  or  di;;riiity:  *wi 
presentation  shall  be  voi«l,  and  the  presentee  be  rendered  incapable  •»!*  er^f 
enjoying  the  winic  benetioe:  and  the  crown  Bhall  present  to  it  tor  that  xm 
only.(.))  But  if  the  presentee  dies,  without  being  convicted  of  fiiuch  simoTirlB 
his  lifetime,  it  is  enaeted  by  stat.  1.  W.  and  M.  e.  K),  that  the  simoniacal  e«>DtrMt 
shall  not  ])rejii<iiee  any  other  innooent  patron,  on  jiretence  of  ]api«c  to  the  ervwi 
or  otherwise.  Also  by  the  statute  12  Anne,  stat.  2,  e.  12,  if  any  person  frf 
money  or  profit  shall  pmoure,  in  his  own  name  or  the  name  of  anv  other.  tM 
next  presentation  to  any  living  ecclesiastical,  and  shall  be  presented  therenpnn. 
this  is  declared  to  be  a  sinioniacal  contract;  and  the  party  ia  aubject  to  all  the 
ecclesiastical  penalties  of  simony,  is  disabled  from  holding  the  benefice,  and  tbe 
presentation  devolves  to  the  crown. 

Upon  these  statutes  many  questions  have  arisen,  with  regard  to  what  if(.  aod 
what  is  not,  simony.  And,  among  others,  these  points  aecm  to  he  c\*isk 
settled:  1.  That  to  purchase  a  presentation,  the  living  being  actnally  va^mit. » 
open  and  notorious  simony  rCy)  this  being  expressly  in  the  face  of  the  statatf. 
2.  That  for  a  clerk  to  bargain  for  the  next  pri^sentation,  the  inctimbent  hefiff 
sick  and  about  to  die,  was  simony,  even  before  the  statute  of  queen  Anne ::- 
and  now,  by  that  statute,  to  purclmse,  either  in  his  own  name  or  another'*,  tbe 
*'>801  '^*^^^  presentation,  and  be  thereu])on  presented  *at  any  fntarp  Hmt 
"  -^  to  the  living,  is  direct  and  palpable  simony.  But,  3.  It  is  held  that  f^Y 
a  father  to  purchase  such  a  presentation,  in  order  to  provide  for  his  son,  i*  wl 
simcmy:  for  the  son  is  not  concerned  in  the  bargain,  and  the  father  i»  It 
natuiv  bound  to  make  a  ]>rovision  for  him.(^)  4.  That  if  a  simoniacal  eontnri 
be  made  with  the  patron,  the  clerk  not  being  privy  thereto,  the  preMntatica 
for  tliat  turn  shall  indeed  devolve  to  the  crown,  as  a  punishment  of  the  frailly 
pati*on;  but  the  clerk,  who  is  innocent,  does  not  incur  any  disability  or  fcr- 
feitun».(//)  5.  That  bonds  given  to  pay  money  to  charitable  nneff.  on  wceiriB* 
a  presi'ntation  to  a  living,  are  not  simoniacal.K*)  provided  the  patron  orhiiN^ 
lations  l>e  not  benetiterl  thereby  ;(</)  for  this  is  no  corrupt  considerution, Hiofiic 
to  the  patron.  (>.  That  bonds  of  resign  at  i<m,  in  case  of  non-rrridence  ortakai 
any  other  living,  are  not  simoniacal  ;(e)  there  being  no  cormpt  conaidiialiw 
hen*in.  t)ut  such  only  as  is  for  the  good  of  the  public.  8o  alao  hondu  to  raifca 
when  the  patron's  son  comes  to  canonical  age. are  legal;  upon  the  reananbcJic 
given,  that  the  father  is  bound  to  provide  for  his  Ron.(/)  7.  Lai^tly.  ^nad 
l>onds  to  resign  at  tlie  patron's  i-equest  are  held  to  be  legal  iC^")  for'tbevw*' 
possil»ly  be  given  for  one  of  the  legal  considerations  before  mentioncJ;  flii 
where  there  is  a  possibility  that  a  tninsaction  may  be  fair,  the  law  will  boCh^ 
])ose  it  iniquitous  without  ])roof.^  But,  if  the  party  can  prove  the  coBtnrtIi 
liave  been  a  eoiTupt  one,  such  proof  will  l>e  admitted,  in  order  to  show  the 
simoniacal,  anrl  thei*e1o)v  void.     Neither  will  the  patron  be  anlTered  to 

'.**  Ki>r iit)i«T  I>«■IlllIti••^  iiiflU  ti-(l  liv  tlii;*  htututc  mx \\wk  Ir.  f«1  Nor,  142. 

ch.  4.  (')  Stra.  &34. 

{pi  i'fy  Khz  "fi.    M.N^r.  yi-L  {*,  Cm.  IVu-.  ISO. 

"■  n<-l>.  no.  tfiCnt.  Jac.  aw,  S74. 

<•*,  t  r...  Kliz.  ♦vstV    M.^T.  u}i\.  {0}  Cro.  Cw.  19Ql 
(*.  :j  iii.-t.  i:i4.  Cm.  J.ic.  :iv.'.. 


Thed 


"  111  th«*  ^r«';it  ojiM-  of  TIm'  Hisliop  of  London  iv.  Ffytehe,  it  ira»  determi 
of  IttrtU  tliMt  :i  p-nt-ral  ImmkI  of  rcM^rnation  is  simoniacal  and  illegal.  T 
nf  tliat  r:iM>  wi  r(>  l.rirtlx  tlnso.  Mr.  Ffytclio,  the  ])atron,  presented  Vr.  EjTCt,  hiidai 
to  the  l>i>}io{i  (if  Lon<|.>n  fnr  institution.  The  bishop  refused  to  admit  the  pTMcaMaa 
lMM*aiis(>  Mr.  Kvn-  liad  ;:i\i'ii  a  p'n«*ral  bond  of  n^sifoiiitinn :  upon  this  3fr.  Ffjrtefaatei^^ 
a  Y'/rr/*'-  hnjuift  aifiiiii^t  tin'  l»i<>li«fi),  to  which  the  bishop  pleaded  that  the  pNMBtalNBVi 
^'ilMnllia^al  and  void,  liy  ri'a>nn  of  the  bond  of  resifnifition  ;  and  to  tl  •  plaa  Mr.  ff/^ 
d4>iniin-4'(l.  Kroni  a  S4>i-ii'^  nf  judicial  dtH*isionj«,  the  court  of  C  uKMl  FloM  ihl^ 
t]i(>iiiM>l\'<'s  )»oiiihI  t(»  tli'ti-nniDi'  in  hi<«  favour,  and  that  judgmeu^  was  aflUuM^tyfc 
iMiiit  of  Kind's  I>«>n<  li :  hut  xXw^k"  jii<l<!nicnts  were  afterwards  roycraad  by  the  hmti^ 

"  "" " "  ^"^      ^i£st 
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of-iiifli  a  iTiMieral  \**n\<\  i»rr%*««iiriiution;  an,  by  extorting  a  composition  for 

priHuriiii;  nil  aiiiiuiiy  tor  hin  n^latioii.  or  by  demuiKliiiix  a  n*Mi^iiation 
iiU  or  wit)i<»ai  ^«hm1  ruii?H>,  mirli  as  in  appnn'ofi  by  the  law;  a8«  tor  the 
L  lit  his  fiwii  hoii,  f»r  on  account  of  noii-reMdciice,  plunility  of  liviiigH,  or 
i:niiiiirulity  in  tiio  iiiciiinhcnt.i /m 

'III**  nt'Xt  kiiifi  of  forf«*iturt*j*  art*  thoso  by  brroch  or  non-porform-    r^ooi 
•fa  ri.n.fifhm  aiinoxod  to  the  ostatf,  oitiier  ^»x)lrt^•*^ly  by  iIoimI  at  itn     *•   " 
:il  <*ri'atii»ii.  or  iiitpiiiMl  by  hiw  from  a  prtnciplu  of  natural  n*aHon.     B<*th 

\vf  «M)iisi«U'nMl  at  iar^o  in  a  former  (*liapter.(f ) 

I  ilirri-lori*  now  proeeiil  to  another  Kpeeii»H  of  forfeiture,  vi«.  by  ftw^e. 
\  iM«'wm,  is  a  ^|H»il  or  <lestnietion  in  houses,  pinlenH,  tn^eji.  or  other  cor- 

h«'r«*<iitanientH.  to  the  dishoriHon  of  him  that  hath  the  romainder  or  rever- 
I  fei*-sinu>le  or  fee- tail. (A)" 

"te  i-*  riiiuT  ro/i//i/.in/.  whieh  in  a  crime  of  comminHion,  as  by  pulling  down 
M' ;  iir  it  is  pt'rmis.yin*  which  is  a  matter  of  oniiMtion  only,  ai»  by  Huflering 
a\\  f«T  want  of  n*Mvssurv  re|MnitionH.     Whatever  doen  a  lasting  damage 

tn*«htild  or  inlioritani'e  i»  wat)ii\(/)  Thert»lbro  riMnoviii^  wain?HM>t,  tloons 
XT  thiniTH  «>nre  tixe<i  to  the  fn^'hold  of  a  hou»H»,  iH  waHte.( m )*•     If  m  house 

»   1  ^rm  411.    1  Kq.  e«.  AlT.  Ml,  K7.    htr«.&M.  <i)Hra.l&. 

f*.  «.•.-.»!   1.  piiTA  1..^  ("14  ll«i».  64. 


utii»Ti  to  U>  <*im<inifii*al  und  Toid.  Such  a  iNtnd  im«o  manif^tly  intt*nihM|  I»y  the*  |iar> 
In*  II  ^ »..»!.'  ti>  ili»'  {Mitnin.  that  it  w  MirfiriHinie  that  it  f«hnuhl<»ver  hav**  Un'h  iir|nio<| 
ti.|i-l  t)t  It  it  wa«*  n«»t  a  /»•«!#  aV  within  theuioaniufSorthoMtatuto.  Y*»t  many  b*arn«-d 
rf  d.--.it;-fh'd  witli  tli>  di>ti*rminatirin  of  tiic  InnU,  and  aro  of  opinion  that  th«'ir 
.'III  wiHild  1m»  ditli*ri-iit  if  thi»  *|n«"*tlon  wor«'  linm^rht  l»#-for»»  thi-m  a  iMs-ond  lim^. 
;-  j.-n •Tilly  i»nd«'i>t<MH|  that  iln»  InnU,  from  a  r<»pnH  to  tlM»ir  dipiity,  and  to  pr#^ 
i  rMn*i»t«»n«\  in  tlnMi-  judL'Micnt.x,  will  n«'Vi'r  {MTmit  a  <|U4^tion  wliirh  they  have 
ii*i'i<ii*d  to  )n*  atrain  di')>at<Hl  in  th*Mr  tioun**.     S«^  1  Rry>.  *istt.     Th*»  c»«e  of  The 

•  'if  I«*ind«)n  < «.  Kr\tr)i<*  it  n*i»ort«vl  at  I**n^th  in  OunninfrhamV  \aw  of  Simnnr,  p. 

IIITT*. 

•  n.»ii»  J'»r  li'«*  li:i-  lit!  |.ro|MTty  in  tiniticr  or  nndorw«)od  till  bi-i  i»«tnto  i-om**^  into 

•  ■••n.  .•f.-l  tii*:<iM>*  •  niiiMt  liav«>  an  aorminr  in  o«|uity.  or  maintain  an  action  of 
.it  l.iw  t.»r  will!  Ill-  I'-.-n  rut  wronirfullv  Kv  a  |»ro<»«»<linir  t««nnnt.  not\vitli«tnndin!* 
n  »«t;ii'-  ^•'iIlJ  w  iliMiT  iiii|i4*arhni<>Tit  of  wa«.t<'.  wonM  have  entitlt^il  hitn  tr>rut  !«urh 

i.r  Mii'l»*r\v.H..l  :i|..l  ]»tit  till*  |iro«lui>c  into  lii*4  own  |>'wk#'t :  the*  own»*r  of  th«^  fin«t 
i.t  iiilf  Mt.iii' .-.  :«t  tli..  time  whon  th«»  titniwr  waj«  ont.  i«  the  jtartv  entitlwl  tb  ro- 
n  Ml-  i,  ca^..  Pi/.t  .V.  Unllock.  I  Vi-m.  .Ir.  4M.  Whitfield  vm.  H*»w!t.  'J  P.  Wms. 
iI>i\«.-\ .T.  .1  t«Mi.iiit  for  Iit*>'  in  rctnaindcr.  thou;!h  he  rannot  ettaMi**!!  any  pro]H*rty 
'~  ;■  :i.  tn.«l!v  -•■■.•. M'd  •Inriii:;  a  prior  oMtal**.  may  brine  a  bill  to  restrain  wantei  an<l 
k  •^■i<-;.i  M  -ii<*li  :i  «iiit  a:-li<>ii;:h  In*  lia^  not  the  inime*liate  remain<lor.  and  notwith- 
rij  hi-  •■-!  iti-.  wh.'H-'v-r  it  iMin**^  into  })o<*:iwiion.  will  be  nnhjtMH  to  imi^^aohmeni 
-r.- :  t'»r   Tl:«»ii.'li  h«'  \v-.!l  1imv«»  no  riuht  to  tli«»  tifnher,  he  will  have  an  inter**<t  in 

i'*  Mnd  -li;!*!*  ot  th"  tn-»»'*.  S<i.  tni-ttcf-*  to  y»r»»<««»rve  continirent  rematn«b*ni 
ii.iir.iin  A  «Mit  tor  a  -iiiiiiar  iniinu*ti«»n.  even  thonsh  the  continirent  remain*ler- 
i;t\.'    ii'-t    i-'un«'    ifitii    .  lVrri»t   ••*.   Pern^t.  l\  Atk.  !»'».     Stan«tield  •■*.   Ilaberp- 

•  »  V.-.  J"*!.  «;.irili  .  «'.»tton.  :;  Atk.  7-'»l.  It  i-*  true  that  in  ea-**^  of  lejjal  wa^te, 
"i*    l..«   n<i  j'«M-«in  iMiMMe  of  inaintainini!  an   aeti«tn   l»»»for»*  the  iinrty  who  com- 

t»:.-  *.%  i-r.  •l.«'-.  T*!"  wpinj  i«i  then  without  a  rein«»*ly  at  <*oninion  law:  but,  where 
...[J.,. I  :*  r.-.-ujlii  witlioii*  tlie  eoirni/jine**  4if  tHpiitv.  tho4«»  t»ourt«« -tiiy  unauthoriie«| 
•hill  i»  't  I'.'  ' 'nnipii!t.».|  with  impunity  :  and  the  pnHlure  of  the  tortii>u«*  art  shall 

tiT.  f.r  th.-  '..-11.  t'lT  Mt  tln»  «'.in(in:!«*nt  reni:iiiiili'rnian.  ManpU"*  of  I«an-dt^wne  r«. 
i.,ii.  **  I>'»«.ij.r  "t  I.in-tl'iwne.  I  Mid.  I4n.  Pinhop  of  Winelit^ter  i «.  Knight,  I 
I-    J«'7.      A»."r»\  T!i.  1  V»'«-,  .Ir.  *J.\. — ^''iiittv. 

.•■r»-  .III  •••!  ttf  i-  _'iv»'n  !«»r  lifi*.  without  imj»<*aehment  of  wa*te  «i'A.-r*Arn  ii-'Ym/  toruH^, 
li  .-x-ii-.'  i-.'-fi  ..  .  w.«-te.     b.-iU'^downe  rx.  l^iUMlowne.  1  Jae.  ^  Walk.  '»i'i.    If  the 

f«r  lit"**,  nndt-r  -u«  li  a  limitation,  rut  tiinh»T.  Sir  Wm.  Orant.  M.  K..  «eem!«  to  have 
i|U"-Ti'ii:iMi- wli.'tleT  till*  teuiint  ctiuld  appropriate  to  him*olf  the  pnnri|ia1  money 
••■I  K\  tip*  -.lie  of  -u«*h  tiiiiher.  thouirh  he  lieM  it  clear  he  wa«  entitled  to  the  in- 
theri-.r  f.r  h;.  1  1.-.  Wicklmm  .vf.  Wickham.  VJ  Ve«.  4^^.  S.  r.  r.jojK^r.  •J'^:!  but. 
hi-  r:i—  f>f  Willi. iMi-'  '-«.  Wi||iam<i.  (12  Ktint,  *J*2tK)  it  -hould  ap|>ear  that  the  tenant 

W'liild  have  tiie  .-iitire  pro|M'rty  in  timl»er  t«o  cut  down. — <'hittt. 
twe..ii  the  h«Mr  aiid  e\..eutor  there  haM  not  lMN»n  any  ridaxation  of  the  aneiont  law 
»gard  to  tixturc«;  for  there  is  no  reason  why  the  one  nhould  \)o  more  favoured  than 
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he  destroyed  l\y  tempest,  lifrhtninfc,  or  the  like,  which  is  the  act  of  Pn)vi.!fiKt. 
it  iH  no  waste:  i)ut  otherwise,  it'  tiie  Iiouho  be  burned  by  the  carele»tte^  if 
iie<;li«j;eiu-e  of  the  lessee:  though  now,  by  the  8tiitute  G  Auxie,  c.  31,  no  aciiuuvhi 


the  other,  or  xho.  court**  would  bo  <lisposed  to  ai»»ist  tho  hi^ir  and  to  prevent  the  irLwi:- 
nnce  from  boin;;  ilisiueiiih«*red  and  disfigured.  If  the  inherituncti^  eunnot  h^-  icu/n*^ 
without  the  things  in  dis])ute.  tho  owner  could  never  nienn  to  give  tlieni  to  the  exer-utflc. 
as  in  tho  casi*  of  Milt-]>an.s  iixed  with  mort^ir  to  a  brick  floor,  and  irithout  which  th^^t- 
works  product;  no  ]>r(.»tit.  hut  if  removed  are  of  very  little  value  to  the  ex«i*utor.  aiok 
materials  only.  1  Hen.  HI.  l!iVJ,  n.,  a.  But  the  courts  are  more  favourmUe  to  an  exi^ 
cutor  of  a  ti^nant  for  lifo  against  a  person  in  remain<lcr;  and  therefore  tkev  haTr  Mi 
that  his  executor  shall  have  the  UMieiit  of  a  fire-engine  erected  by  a  tenant  for  hif.  Ut- 
cause  the  colliery  might  be  worked  without  it,  thr>ugh  not  so  convenient Ij.  3  Aik.  U. 
With  regard  to  a  tenant  for  years,  it  is  fully  establiiihed  he  may  take  down  UHrfiil  ud 
necessary  erections  for  the  benefit  of  his  trade  or  manufacture  and  which  enaMe  himi* 
carry  it  on  with  more  advantage.  Bac.  Ahr.  Executor,  II.  3.  3  £Bp.  11.  2  Eafei.  >;•.  Ii 
has  been  so  hold  in  the  case  of  ciiler-mills.  A  tenant  for  years  may  aLio  carrrnrir 
ornamental  marble  chinniey-picHTes,  wainscot  fixed  onlv  by  screws,  and  such  likt*.  Ba 
erections  for  the  purposes  of  farming  and  agriculture  do  not  come  under  the  exotptM 
with  resi)e('t  to  trade,  and  cannot  he  taken  <lown  again.  See  Elwes  vs.  Maw.  3  Et:.  'C 
And  where  tho  tenant  has  covenantiHl  to  leave  all  buildings.  Ac,  he  cannot  remoTr  «t»b 
erections  for  trade.  1  Taunt.  19.  Where  a  tenant  for  years  has  a  right  to  lemov*  *m* 
tions  and  fixtures  during  his  lease,  and  omits  doing  it,  he  is  a  trespasfter  aft«»nrAi«i#  (<? 
going  upon  the  lancl,  but  not  a  tivs]>asser  tie  bonU  axpifrtatis.  2  £ast,  ^8.  A  famM-r«b 
raises  young  fruit-trees  on  tlie  deinise<l  land  for  filling  up  his  lessor's  orchards  ^  dm 
entitled  to  sell  them,  unless  he  is  a  nursi*rynian  by  trade.    4  Taunt.  316. — Cairrr. 

In  the  tim(>  of  lord  Coke  the  genend  rule  was,  that  whatever  was  once  annexed  to  ite 
freehold  l»ecame  part  thereof,  and  could  not  aftei'wards  be  separated  but  bybimvki 
was  entitled  to  the  inheritance:  to  have  taken  it  away  would  have  been  wLneiiMff 
other  ])erson.  Indeeil,  the  law  is  thus  laid  down  in  all  the  old,  and  recocnifed  to  hnt 
been  so  in  the  more  modern,  ciu^es.  This  rule,  however,  has  been  relaze£  esp«<iilh ■ 
cases  between  landlord  and  tenant,  and  is  made  more  favourable  to  the  latter.  WWi 
a  man,  for  instance,  rents  a  Imuse.  a  mill,  or  a  shop,  and.  for  his  own  oonrenieiMtt,  pa 
stoves  in  the  house,  or  a  packing-press,  or  elevators  in  the  mill,  or  a  crane  and  pJkf. 
or  other  like  thing,  in  the  sho]),  the  tenant  may  remove  any  of  the  articles  thaspM^ 
for  his  own  convenience  or  advantage.  White  r*.  Arndt,  1  Whart.  91.  RayiiHiaiaL 
White,  7  C'owen.  M\K  However,  even  as  between  landlorcl  and  tenant,  fixtnmi 
by  the  latter,  and  which  he  is  entitled  to  remove,  must  l»e  removed  durinic  the 
after  the  expiration  of  the  term  the  tenant  can  neither  remove  them  nor  revove 
value  from  the  landlord.  Sliepard  r^.  Si>aulding,  4  Metcalf.  416.  The  leading  £n^iik«i 
on  this  subject  is  Klwes  r«.  Maw.  3  East.  52.  Lord  EUenborough's  opinion  has  almrikia 
referre^l  to  with  approbation,  as  setthng  the  principles  of  the  law  in  repaid  to  fiifi 
He  says,  "  Questions  resi)octing  the  right  to  what  are  ordinarily  called  fiztaNs  fat 
ciimlly  arise  between  three  classes  of  persons.  1st.  Bi»tm*een  difteretit  descriptiiwrf 
representatives  of  the  same  owner  of  the  inheritance,  viz.,  between  his  kev"  i 

In  this  first  case,  i.e.  as  between  heir  and  executor,  the  rule  obtains  with  the 

in  favour  of  the  inheritance,  and  against  the  right  to  disannex  therefrom,  and  toi 

as  personal  chattel,  any  thing  which  has  been  affixed  thereto.   2dlT.  Between  lAr 

of  tenant  for  /ih'  or  in  UiU  ami  tht'  rnnaiudt-rman  or  renrsioner, — in  which  case  the  light  tsl 
tures  is  considered  more  favourably  for  executors  than  in  the  preceding  rmm  ' 
heir  and  (^xeeutor.   The  third  case,  and  that  in  which  the  greatest  latitiide  and  ii 

has  always  been  allowed  in  favour  of  the  claim  to  having  any  particular  article  c 

as  i)ei-sonal  chattels  as  against  the  claim  in  respect  to  freehold  or  inheritance,  is  thti 
between  landlonl  an<l  tenant." 

The  privih';;e  of  removing  fixtures  does  not  hold  in  general  betwaen  the  owner  of  ihi 
soil  .and  third  ]ier>nns  having  a  vt^ted  interest.  The  owner  may,  of  ooone,  at  aarlHi 
disannex  fixtiuts  from  the  frcH'hold,  and  by  that  act  make  them  penonalty,  baC*sol0 
against  creditors  wlio  had  acquired  a  lien  upon  it  as  realty.    Gray  «e.  Holdskip,  17  &  A 

K.  41  :J.     Morgan  ».*.  Arthurs,  :>  Watts,  140.    So  between  vendor  and  Tendc«  i    

engine  with  its  fixtures.  us«>(I  to  drive  a  iMU-k-mill,  and  pounders  to  break  hides  in  a  I 

])ass  by  a  sale  of  the  friM^hoId.     (K'(*s  V9.  Ogilsby,  7  Watts,  106.     Deanatch  Line  m 
lamy  Manufacturini;  Co..  V2  N.  Han) p.  *205.   Indeed,  there  are  some       ufw  ived  witk 
iu>cessjiry  to  the  enjoyment  of,  the  freehold,  which  form  a  part  of  it.      oagfaBOti 
to  it.  «ach  as  keys  :  and  on  the  same  ])rinciple  it  has  been  held        luany  CM  tMIB^ 
chinery  which  is  a  constituent  ]'art  of  a  manufactory,  for  the  am  of  vhicklki 

building  has  been  adapted,  without  which  it  would  cease  to  be  vmaiui^Kftkp^ 

<)08 
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•  against  a  t  anant  for  an  aocideni  of  this  kind.**  Waste  may  also  be  oommitted 
I  ponds,  dore-honscfl,  warrens,  and  the  like;  hy  so  reducing  the  number  of  the 
natures  therein,  that  there  will  not  be  suflcient  for  the  reversioner  when  he 
Mnes  to  the  inheritance.(a)  Timber  also  is  part  of  the  inheritanee.(o^  Such 
rs  oak,  ash,  and  dm  in  all  places;  and  in  some  particular  countries,  vj  local 
■slom,  where  other  trees  are  generally  used  for  buildingi  they  are  for  that 
neon  considered  as  timber;  and  to  cut  down  such  trees,  or  top  them,  or  do 
qf  other  act  whereby  the  timber  may  decay,  is  waste.Q?)''  But  underwood 
be  tenant  may  cut  down  at  any  seasonable  time  *that  he  pleases  ;(g)  reegf 
■d  may  take  PufBeiont  estovers  of  common  right  for  house-bote  ana  L^v 
Sfft>bote;  unless  restrained  (which  is  usual)  by  particular  oovenants  or  ezoep 
0iis.(r)  The  conversion  of  land  from  one  spedes  to  another  is  waste.  To 
Mvert  wood,  meadow,  or  pasture  into  arabb;  to  turn  arable,  meadow,  or 
satore  into  woodland ;  or  to  turn  arable  or  woodland  into  meadow  or  pastore, 
m  all  of  them  waste.(«)  For,  as  Sir  Edward  Coke  obsenres,(f)  it  not  only 
bulges  the  course*  of  husbandry,  but  the  evidence  of  the  estate;  when  such  a 
lose,  which  is  c*onvcyod  and  described  as  pasture,  is  found  to  be  arable,  and  € 
mvenn.  And  the  same  rule  is  observed,  tor  the  same  reason,  with  regard  to 
mverting  one  speiMes  of  edifice  into  another,  even  though  it  is  improved  in  its 
llBe.(«)  To  open  the  land  to  search  for  mines  of  metal,  coal,  ke,  is  waste;  for 
aft  is  a  detriment  to  the  inheritance  :(r)>*  but  if  the  pits  or  mines  were  open  b^ 

CXVUtttt.  (•>41U|i.eL  (•)lloh.9& 
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frt»ehold  thouf^h  it  be  not  actually  fastened  to  it.  Whether  ihst  or  locse,  all  the 
Kliin«*rT  of  »  manufactory  which  is  nec(*«sary  to  constitute  it,  and  without  whioh  It 
■U  net  he  a  manufactorv  at  all,  must  be  regarded  as  resit v  and  a  part  of  the  freehold, 
oriiie  tv.  Freeman,  2  W.&8.  116.  Pyle  m.  Pennock,  2  W.  A  8.  390.  Butler  r<.  Rim. 
fetcalf,  40.  Kice  v«.  Adamii,  4  Harrington,  332.  The  old  and  alrieter  rule,  which  looks 
annexation  m  the  criterion  in  Auch  oanea.  has  been  adhered  to  in  manv  other  esaea. 
■w>n  »«.  StouT  17  Johnii.  116.  Vander|>oel  r«.  Allen,  10  Harbour,  S.  C.  1^7.  Taffeet. 
tfwirk,  3  Uhu^kf.  111.  Bush  «t.  Baxter.  3  Miiwouri,  2l>7.— HaAamrooD. 
'  l^itli  a  pnivino.  however,  that  the  act  nhall  not  defeat  any  agreement  between  land- 
1  «n«l  tenant.  S<^  the  statute.  But  if  a  letmee  corenanta  to  pay  rent,  and  to  refiair 
h  An  ex|>re<(.4  ex(*eption  of  caAualticH  by  fire,  he  may  be  obliged  to  pay  rent  during  the 
ol/e  t^nn,  thoutrh  the  premiMea  are  burnt  down  by  accident  and  nerer  rebuilt  by  the 
0r.  1  T.  K.  310.  Nor  can  ho  bo  relieyed  b^  a  court  of  equity,  (An*t.  687.)  unleaa 
hA|iM  th<'  lanillorti  hus  receiv<Hl  the  value  of  hia  premisea  by  insuring.  Amb.621.  And 
^m  ci*%'t*nantj»  to  r«*i>air  generally,  without  any  expreaa  exceptions,  and  the  premiaea 
iMimt  down,  ho  in  ttound  to  rebuild  them.     6  T.  R.  ft50.— Chittt. 

*  A  l«-«Mi4>e  for  lift*  or  yean*,  without  i«pecial  covenant,  is  responsible  to  his  lessor  for  all 
■ri«^  jun'mnting  to  waMte  done  to  the  premises  durins  his  term,  by  whomsoever  thoae 
Mif  may  have  U^en  <lono,  with  the  exception  of  the  acts  of  Ckxl,  puhlie  enemies, 
I  the  a^'tM  of  the  le^Hor  himself.  White  r«.  Wagner,  4  Har.  k  Johns.  373.  Fay  nr. 
fm^r.  3  IM<*k.  *3K{.  It  is  not  waste  for  a  tonant  for  life  to  cut  down  timber-trees  for 
ft  pur|K>M»  of  ninking  necessary  repairs  on  the  estate,  and  to  sell  them  and  purchase 

*    with  th4'  pnK'e^KU  for  such  refNurs,  providetl  this  be  prove«l  to  be  the  most  eco- 

mrjile  of  nmking  the  n»|»airs.    Loomis  vm,  Wilbur,  5  Mason,  13.    8o  where  land 

*«1  to  H  ftiriiA4'e.  cutting  wood  sufficient  to  supply  the  fbmace  is  not  waste.    Den 

iDticy.  2  South.  'M, 

t  w<»ulfl  in  Kiiglan<l  l)e  waste  is  not  always  so  in  the  United  States.  A  leasee  of 
Id,  nn<*ultivut4Ml  ljin<l  has  a  right  to  fell  part  of  the  timber,  so  as  to  fit  the  land  fbr 
ItiTation :  but  he  cannot  deiitroy  ri//  the  timber  and  then^bv  essentiallv  ami  |)erma- 
Srtly  diminish  the  vnlue  of  the  inheritance.  Good  senate  and  sound  imlicy,  an  well  as 
m  rub's  of  gcMMl  huHlMindry,  rtH|uire  that  the  le^isee  should  preacrve  so  much  of  the 
■her  as  i*  iii(li4|H'ii«ubIy  n<*cesKary  to  keep  the  f«>nces  and  other  eroctions  upon  the 
■n  in  prvifxT  r«'|iuir.  In  Kiigland.  tliai  s|>eci«*s  of  wood  which  la  denominated  timhfr 
hO  n^'t  b^'  cut  down.  Imtuuso  falling  it  is  conAtdertnl  as  an  it^jinT  done  to  the  inherit- 
BH,  and  th«*r«*fon»  *rttjiu.  lWrt\  from  the  dift*en»nt  state  of  many  parts  of  our  coantrr. 
■Iw  may  and  niu!«t  \n*  cut  down  to  a  <*ertain  extent,  but  not  so  as  to  cause  an  irrensralile 
risij  U>  the  revt'ivioner.  Jackson  rs,  Brownson.  7  Johns.  227.  Owen  r«.  Hyde.  0  Vers. 
H  Oiaae  tvi.  IIaa«*lton,  7  N.  Hump.  171.  Ktdd  m.  Dennison.  fi  Barb.  8up.  Ct.  9.  Davis 
-amiam,  5  Ir«Hi.  Eq.  34m.     Mi<hillough  tw.  Irvine,  1  Harris.  43M.— I^BAiswnna. 

*  It  i«  in  order  to  prevent  irremediable  injury  to  the  inheritance  that  the  eourt  eC 
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*c,  it  is  no  waste  for  the  tenant  to  continue  digging  them  for  his  own  nf*:  i 
r  it  is  now  becromo  the  mere  annual  profit  of  the  iund.  These  three  anit] 
Mieral  heads  of  waste^  viz.,  in  houses,  iu  timber,  and  in  land.     Thou'fb,  ju  t 

(«>  Hob.  2U6. 

lianoery  will  grunt  irgunctions  against  waste  and  allow  affidavits  to  be  read  in  fu^y 
)f  such  injun<'tions.  The  (h'tV-ndaiit  might  fiositibly  be  able  to  )>ay  for  the  mi»cbM  ^ 
if  it  could  uitiniiitdy  bo  provtMi  that  his  act  was  tortious ;  but  it'  any  tiling  U  aUw 
l>e  abstructoil  which  cannot  bo  re>tor(Hl  in  specie^  no  man  ought  to  b«*  liable  lo  hAVrU 
taken  away  which  cannot  Im*  rcplucitl  merely  because  he  may  {KMuiibly  recover  wi 
others  may  deem)  an  equivalent  in  money.  Berkeley  vs.  Brynier,  9  Ve».  3>i6.  E 
although  lord  Nottingham  (in  Tonson  tx  Walker,  H  Swanst.  OTK)  intimated  ihata|ifqi 
bility  of  right  might  authorize  an  a]>plication  for  an  ii\j unction  a^aimtt  waibir,  thtf  i 
only  an  vhtftj-  iflct'tm.  It  is  a  general  rule  that,  in  order  to  HUMtain  a  motion  in  rartn 
of  waste,  the  party  making  tlie  applicaticm  must  set  forth  and  verify  an  expre*  a 
positive  title  in  liimself,  (or  in  those  wlione  interests  he  haa  to  sup}Kirt:i  a  hv] 
thotical  or  disputed  title  will  not  do.  Uavis  iv.  Leo,  ti  Vet*.  7^7.  Whitelegg  rj.  lUi 
legg»  l  Brown,  57.  A  ])laintitf  who,  alter  failing  in  ejec^tment,  cotnoit  to  eqaitt 
reHtrain  wa«ite,  stating  that  the  defendant  claims  uy  adver^e  title,  it  haa  been  »ua 
fttates  hinb«elf  out  of  court.  Pillswi>rth  vi.  Ilopton,  0  Ves.  51.  Tliis  dictum  may  (Mi 
admit  occasional  (pialiticration,  (see  Norway  vs.  Howe,  19  Ves.  l-'i4.  Kinder  r«.  Joodk 
Ves.  llo.  Ilo<lgson  vs.  Dean,  2  Sim.  &  Stu.  224:)  but,  clearly,  where  the  title  i*  di^pol 
as  between  a  devisee  and  the  heir-at-law,  neither  an  iigunetion  to  stay  waste  D<ira: 
ceiver  will  In*  grant  cm  1  on  the  application  of  either  jMirty.  Jones  vs,  Jone^  3  M^rir.  t 
Smith  t'.v.  Collyer,  ^^  Ves.  0(L  It  is  not.  however,  to  be  understood  that  a  plaintiff  «i 
though  he  Uiui  no  foftil  title,  has  e(»neludetl  a  contract  authorizing  him  to  call  D|«a  ti 
court  to  clothe  his  iK^ssession  with  the  legal  title,  cannot  su!»tain  a  motion  in  revm 
of  Wibrte,  provided  the  defendant's  answer  admits  such  contract.  Norway  rj.  Ro«ai 
Ves.  155. 

In  general  cases,  for  the  purpose  of  <lissolving  an  ii\junction  granted  er  parte,  thettt 
blLshetl  practice  is  to  give  credit  to  the  an.<(wer  when  it  comes  in  if  it  denic*  slltW* 
cumstancf^  upon  which  the  equity  of  the  plaintiff's  application  rents,  and  nncroaAv 
afiidavits  to  be  read  in  crontra^liction  to  su(*h  answer.  Clapham  lu.  Whit%  8  Vei.^.  M 
an  exception  to  this  rule  is  made  in  cases  of  allege<l  irremediable  waste.  I  Potter  %(!» 
man.  Ainbl.  \i\K)  and  in  cases  analogous  to  waste,  (Peacock  tv.  Pea4-ock,  16  Ves. 51.  W 
v.:.  Cole,  '.\  P.  Wms.  254  :)  yet,  even  in  such  cas«»s,  the  plaintiff's  affidavits  muftMpa 
the  qu(-stion  of  fif/r,  but  be  confinoil  to  the  (|u«*stion  of  fact  as  to  mijl^  doneorlftn* 
ened.      Morphftt  »v.  .Jones.  P.I  Ves.  H51.      Norway  iv.  Rowe.  19  Ves.  153.    CooBimi 
Stratlniiore  v«.  Ii<)w«>s.  I  <V).\,  204.    And  an  to  matters  which. the  plaintifrww>sA]aM 
with  when  he  tiled  his  hill,  he  ought  at  that  time  to  have  stated  them  uponafiMi 
order  to  give  the  def4'ndant  an  op|K)rtunity  of  explaining  or  denying  tliem  bTUrn" 
(I^WM^n  r.i.  Morgan.  1  Price,  iilKi:)  though,  of  course.  a«'ts  of  waste  dons  nhnf 
to  the  tiling  of  tJK'  hill  wouM  be  entitled  to  a  distinct  consideration.  Smytben*^ 
1  Swaiist.  25:>.   And  where  allegations  in  an  ii\junction  bill  have  been  neithersdntfMi 
d<  n'w\  in  the  answer,  there  can  lx»  no  surprise  on  the  defendant :  and  it  should f(<a* 
afiidavits  in  support  of  those  allegations  may  )h*  read,  though  they  were  not  fiWtS*' 
the  an<w<*r  was  put  in.    Morgan  r.«.  (ioode.  '»>  Meriv.  II.    Jetferies  vtt.  Smith,  lJ«t*"* 
3(H).     Rarrett  »vf.  Ticki'U,  .laoib's  Kep.  l."»5.     Taggart  r*.  Hewlett,  1  Meriv.  W. 

Neither  vague  a]>])rehension  of  an  intention  to  commit  waste,  nor  infomaMi^ 
of  su<*h  intention  hy  a  thinl  jH^rson,  who  merely  states  his  lielief.  but  not  ^^*J 
of  his  helief.  will  sustain  an  application  for  an  ii\junction.  The  affidavit*  ihouM f^ 
necesNiriiy,  indeed,  to  ]iositive  acts,  hut  at  least)  to  explicit  threats.  A«)Oft««ff 
nev«r  grants  an  injunction  on  the  notion  that  it  will  do  no  harm  to  thei«*"' 
he  does  not  intend  to  commit  the  act  in  question.  An  ii\junction  will  not  "^ S 
some  ])ositiv<^  n-asons  are  shown  to  call  for  it.  llannay  r«.  M'£ntire»  11  V«i.*i  '*■ 
vs.  Collin,  .lacoh's  I{i']».  7-.  ^ 

It  was  formerly  held  that  an  ii\junction  ought  not  to  go  against  ft  pffMB** 


if 


mere  stranger,  and  who  consequently  might,  by  summary  legal  prooaMibf  C 
of  p(»ssession  of  pn-niisi's  which  he  was  injuring.    Such  a  penum.  it  wiiwii^ 
jiasser:  hut,  there  not  heing  any  privity  of  estate,  waste,  strictly  speftking,  tf^f 
alleged  against  him.     Mortimer  vs.  (V»t'trell.  2  Cox,  205.     But  this  teehnieiliw*' 
turned.     It  is  now  establi*^he<l,  by  numerous  pn*cedents,  that,  whewTfTnW* 
taking  the  suhstance  of  a  plaintifl"s  inheritance,  or  committing  or  ikmH^ 
niediahle  mischief,  (><|uity  ought  to  grant  an  i i\junct ion,  although  the  ftcli ■* 
in  correct  teehni<'al  denomination,  ought  rather  to  be  termed  trespMMi  tk 
Mitchell  !■*.  Dors,  i)  V«'s.  147.     Hanson  ♦•*.  Gardiner,  7  Ves.  309.    Twoct  laTif 
130.     Kiirl  Cowper  vs.  Baker,  17  Ves.  128.    Thomas  tw.  Oakley,  18  Yai.  M. 
sio 


OF  THINGS. 

whatever  else  tends  to  the  destruction,  or  depreciatuig  the  valoei  of 
nee,  it  considered  by  the  law  as  waste. 

xt  see  who  are  liable  to  be  punished  for  committing  waste.  And  br 
iw,  feuds  bein^  originally  granted  for  life  only,  we  find  that  the  mm 
I  for  all  vamals  or  feudatories;  **»  voMalliu  ftmium  dimpaverit^  aut 
nento  deter ius  fecerit,  privabitur"(x)  But  in  our  antiant  eommon  law 
I  by  no  means  so  large ;  for  not  only  he  that  was  seised  of  an  estate 
M  might  do  as  ho  pleaded  with  it,  but  also  waste  was  not  punishable 
It,  save  only  in  three  persons ;  guardian  in  chivalry,  tenant  in  dower, 
by  the  ^curio»y;(y)  and  not  in  tenant  for  life  or  year8.(r)  r^oo 
Aon  of  the  diversity  was,  that  the  estate  of  the  three  former  ^ 
by  the  act  of  tlie  law  itself,  which  therefore  gave  a  remedy  against 
tenant  for  life,  or  for  years,  came  in  by  the  £mise  and  lease  of  the 
e  fi^e,  and  therefore  he  might  have  provided  against  the  committing 
his  lofwce ;  and,  if  he  did  not,  it  was  his  own  defkult.  But,  in  ikvour 
irs  of  the  inheritance,  the  statutes  of  Marlbridge,  52  Hen.  III.  o.  28, 
ce8ter,  G  Edw.  I.  e.  5,  provided  that  the  writ  of  waste  shall  not  only 
tenants  by  the  law  of  £ngland,(or  curtesy,)  and  those  in  dower,  but 
fanner  or  other  that  holds  in  any  manner  for  life  or  years.  So  that, 
ive  hundred  years  past,  all  tenants  merely  for  life,  or  for  any  less 
been  puninhable  or  liable  to  be  impeached  for  waste,  both  voluntary 
live ;  unlcMi  their  leam's  be  made,  as  sometimes  they  are,  without 
It  of  waMte,  absque  impetitione  vasti;  that  is,  with  a  provision  or  pro- 
no  man  Hhall  impiicre,  or  sue  him  for  waste,  committed.  But  tenant 
*  pofwibility  of  iH8ue  extinct  is  not  impeachable  for  waste;  because 
ras  at  its  creation  an  estate  of  inheritance,  and  so  not  within  the 

Neither  does  an  action  of  waste  lie /or  the  debtwr  against  tenant  by 
ignixance,  or  elegit;  because  against  them  the  debtor  may  set  off  the 

account  :(6)  but  it  seems  reasonable  that  it  should  lie /or  the  revere 
*tunt  on  the  determination  of  the  debtor's  own  estate,  or  of  these 
■  ed  fnmi  tlio  debtor.(c') 

ihnu*nt  for  wunte  conunitted  was,  by  common  law  and  the  statute  of 
only  hii)i;lo  (luiuagc8  ;(</)  except  in  the  case  of  a  guardian,  who  also 
I  waniH)iip(r*)  by  the  provlHions  of  the  great  charter ;(/)  but  the 
loucoHtiT  (lirectH  that  the  other  four  npeciesof  tenant  shall  lose  and 
lacf'  whrnMii  tho  wuHte  is  committe<l,  and  also  treble  damages  to  him 
he  inh«*ritan('o.  The  expresnion  of  tho  statute  is,  **he  shall  forfeit 
ich  Ik*  hath  wasted  ;'*  and  it  hnth  been  determined  that  under  theso 
hit^r  Ih  also  iru-lii(le<i.(^)  And  if  waste  be  done  sparsim^  or  here  and 
cr  a  wood,  the  whole  wood  nhall  Ik»  recovered;  or  if  in  several  rooms 
,  the  whoU'  house  nhall  he  forfeited ;( A)  because  it  is  imprac-  rMO| 
the  n*ver>ioner  to  enjoy  only  the  identical  places  wasted,     ^ 

(•)  r  N.  B.  M. 
"vw,  •  d'la^C  whrthr  wMit'*  wmi  panUb-  (')  i  latC  146. 

JO  l«w  in  tfOanl  t'y  tbr  cnrtt-iij.    Kr||i«t.  (•)  I  KM  lon. 

watU,  -H.    ;:  lii»c.  IM.  if,  9  H««.  III.  c.  4. 

(VI  :t  I  wt.  aio. 
t  ai41.  AU.  «<»«.  «>>.  '*  r«v  Utt.  M.  (*)  Ok.  Utt.  M. 


if»n  hy  whif'li  tho  \**fni\  riMn<Mli(\4  ajruinKt  wantc  may  be  evaded  will  jrivo  to 
ity  a  juri««di<*tion  f>\«T  -uc^h  nu^i**  often  l>t»yond.  and  even  contrary  to,  the 
Garth  i*.  <'ottnii.  :\  Atk.  7V».  Thii^  tniHteeft  to  preKerve  contingent  re- 
I  ho  prf^hihitrd  from  j«)inin^  with  the  tenant  for  lifo  in  the  dratniction  of 
)r  th«'  |>iir|»nM*  of  lirin^rin^r  ft^-ward  a  remainder,  and  thereby  enabling  him 
>erty  in  ti?iiUT,  w>  am  to  dofcat  eontingent  remaindermen;  and  wherever 
•xe«Mitory  <levi»*«»  ov«t  aft«»r  un  estate  for  life  subject  to  im|>eaehment  of 
will  not  iw*rmit  tiiiiWr  to  }»c  cut.  Stansfield  of.  llabergham,  10  Vea.  2iH. 
Lor*l  <'oniiitoii,  2  W^,  Jr.  71.  So,  though  the  property  of  timber  aeverBd 
tat«»  of  a  fitrirt  tonant  for  life  vwti*  in  the  first  owner  f  f  the  inheritance, 
party  having  th«*  r«*vvn(ion  in  fee  \*,  by  settlement,  made  tenant  for  life,  if 
»f  that  settlement,  nits  timt>er.  equity  will  take  care  that  Che  property  shall 
».  anfl  rmrri<Hl  throughout  all  the  ui*e«i*of,  the  settlement.  Powlett  m. Duchsss 
Tea.  377.    WilUanM  vt.  Duke  of  Bolton,  1  Gox»  73.— Cnrmr. 
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when  Ij'ing  interspersed  with  the  other.  But  if  waste  be  done  only  in  ownA 
of  a  wood,  (or  j)erhaps  in  one  room  of  a  house,  if  that  can  be  convenientir 
sepsinited  fi-om  the  rest,)  tluit  part  only  is  the  lorm  vastatug,  or  thing  vi»tci 
and  that  only  shall  be  Ibrl'eited  to  the  reversioner. (>/* 

VII.  A  seventh  species  of  foHeilure  is  that  of  copyhold  efftnten,  by  hrnaf^d 
the  cifstoms  of  the  manor.  Copyhold  estates  are  not  only  liable  to  the  sanw  Ur- 
ioitures  as  those  which  ai*o  held  in  socage,  for  treason,  felony,  alienatioD.  ibI 
waste:  whereupon  the  lord  may  seise  them  without  any  presentment  brtht 
homage  ;(k)  but  also  to  peculiar  forfeitures  annexed  to  this  Bpecies  of  tenrt 
which  are  incun*ed  by  the  breach  of  either  the  general  customs  of  all  ooprbokk 
or  the  peculiar  local  customs  of  certain  particular  manors.  And  we  majo^ 
Ber^*e  that,  as  these  tenements  were  originally  holden  by  the  lowest  and  bmA 
abject  vassals,  the  marks  of  feodal  dominion  continue  much  the  strongest  opn 
this  mode  of  property.  Most  of  the  offences,  which  occasioned  a  rerampm 
of  the  tief  by  the  feo<lal  law,  and  were  denominated  felonifr^  per  ^a$  nno/hi 
amiiterd  fi'udHm,(l)  still  continue  to  bo  causes  of  forfeiture  in  many  of  odtba- 
dern  copyholds.  As,  by  subtraction  of  suit  and  service  ;(m^  si  df/minvm  kMh 
vire  noiumt:{n)  by  disclaiming  to  hold  of  the  lord,  or  swearing  himself  doC  Ui 
copyholder  ;(o)  si  dominum  ejuracit^  i.e.  negavii  se  a  domino  feudum  habere :<f)  If 
neglect  to  be  admitted  tenant  within  a  year  and  a  day  ;{q)  si  per  annum  ttHm 
ceifsaverit  in  petenda  invesfitura  :(r)  b}*  contumacy  in  not  appearing  in  court  lAff 
thi*ee  proclamations }( 5)  si  a  domino  ter  citatus  non  comparuerit:{t)  or  bvrrfWi^ 
*'^85 1     ^^'^^^^^  sworn  of  the  homage,  to  present  the  truth  according  to  his  ostb;fff| 

-•  *si  pares  veritatem  noverinty  et  dicant  nescire^  cum  sciant.{w)  In  these  mi 
a  variety  of  other  cases,  which  it  is  impossible  here  to  enumerate,  the  fbrfeitm 
does  not  accrue  to  the  loi*d  till  after  the  offences  are  presented  by  the  honipr 
or  jury  of  the  lord's  court-baron  :{x)  per  laudamentum  parivm  svanim;(jf^  or,* 
it  is  more  fully  expressed  in  another  place,(^)  nemo  miies  adimatur  depommtm 
sui  beneficii,  nisi  conviiia  culpa,  qxice  sit  laudanda(a)  per  judicium  pariumpunm^ 

VIII.  The  eighth  and  last  method  whereby  lands  and  tenements  roavbccoH 
forfeited,  is  that  oi^  bankruptcy,  or  the  act  of  becoming  a  bankrupt :  whfch  oA^ 
tunate  person  may,  from  the  sevenil  descriptions  given  of  him  in  onrstatiirlis; 
bo  thus  defined ;  a  trailer  who  secretes  himself,  or  does  certain  other  acts  tcadB| 
to  defraud  his  creditors. 

Who  shall  be  such  a  trader,  or  what  acts  are  sufRciont  to  denominitf  kill 
bankrupt,  with  the  several  connected  consequences  resulting  fH)m  that  Diihi|ff 
situation,  will  be  better  considei*ed  in  a  subsequent  chapter;  when  wesksIIS' 

{})  -2  iHKt.  .104.  (•)  R  Kep.  99.    Co.  Oooyb.  4  ST. 

(*)  J  V.ntr.  3s.    Cm.  TMz.  439.  (••  /Vm/.  f.  2,  r.  22. 

(' I  F.  »/•/.  /.  i  /.  'J*,.  iM  r,iir.  (■>  Oi.  C<iuyh.  I W. 

(■*.:>  Ia-vu.  h>ti.    DyiT,  'Jll.  (•)  Frmi.  /.  2.  f.  2B. 

( "  •  F-'w '..  M .  /.  -J  1 .  i'\  Tu.  Copyh.  |  &8. 

(•I  Co.  i  opvll.  g  h'.  {9,  Frml.  I.  "A  t.  'SX, 

>)  Frwl,  l'%  t.  '6*,  uid  /.  Si's  {3.  r«l  Ibid.  I.  ii. 

(T   IMuwil.  a:  ±  (•)  t.f.  arhitriiitda,  dOMemia.   0« 


^*  liiit  this  romody  at  roimnon  law  Iiok  long  fallen  into  disuse,  the  ends  of  jnrti 
found  to  hi;  lHHt4'r  an>iWi'rod  )>y  a  court  of  equity,  which  grants  an  ii^unction  to 
waste,  and  an  arcouiit  of  tho  profits  nindo;  and  vory  recently,  by  the  3  ik  4  WiLlV.& 
27,  ^  'M\,  t)io  writ  of  wasto  lias  h('i>n  aholishe<I.    An  tidunction  to  rentrmin  wartevSki 


*^  It  i.s  ratlior  singular  that  in  oxory  instance  in  which  lord  Coke  on  conrhoUi  ii<^ 
in  this  paragra^'h  hi'<  authority  i>  directly  contradictory  of  the  text.  In  hu  fifty  «iiaf^ 
chu])tor  lie  divides  forfeitures  into  those  which  operate  eo  instanie  and  thope  vkick  m^ 
bo  presented,  An<l  tlicn  enumerates  those  of  the  former  clan.      Under  thif  he  ni^ 


bo  ]»resented,  An<l  tlicn  enumerates  those  of  the  former  clan.      Under  thif  he 
among  many  otliers.  (lischiimer,  not  n)i)»earin;;  after  three  prochunatiom^  and  ^ 
when  iiworn  to  pr(*sent  th«'  truth.     In  Ids  fifty-ei>2lith  chapter  ho  enuiiieiate»  the 
cloMs.  and  under  it  ]>laoes  treason,  felony,  and  alienation.     It  is  obserrablt  alio  iktf  ^ 
references  to  Dyer,  ill,  and  s  Kop.  IM),  lire  not  in  |)oint.    " 
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>re  Aiily  to  explain  itn  nature  as  it  most  immediately  relates  to  per> 
M  and  chattoU.  I  Hhall  only  here  olMerve  the  manner  in  which  the 
*  landu  and  tenomonti*  is  transferred,  upon  the  sappoeition  that  the 
lein  i8  dourly  and  indiHputably  a  bankrupt,  and  tliat  a  commission 
t  w  awanied  and  issued  against  htm. 

te  13  Kliz.  e.  7,  the  eomniiHHionors  for  that  purpose,  when  a  man  is 
bankrupt,  fthall  have  f\ill  power  to  dispose  of  all  his  lands  and  tene- 
i^h  ho  hod  in  his  own  right  at  the  time  when  he  became  a  bankrupt, 
mil  doHc*end  or  come  to  him  at  any  time  afterwards,  before  his  dents. 

I  or  agreod  for ;  and  all  lands  and  tenements  which  were  purchased 
itlv  with  his  wife  or  children  to  his  own  use,  (or  such  interest  therein 
r  lawfully  part  with,)  or  purchased  with  any  other  person  rm^M 
.  truM  tor  his  own  use;  ana  to  cause  them  to  be  appraised  to  ^ 
due,  and  to  sell  the  same  by  deed  indented  and  enrolled,  or  divide 
>rtionahly  among  the  creditors.  This  statute  expressly  included  not 
lit  euhtoinary  and  copyhold,  lands ;  but  did  not  extend  to  estates-tail, 
n  for  the  bankrupt  s*  life ;  nor  to  equities  of  redemption  on  a  morU 
o,  wheriMn  the  bankrupt  has  no  legal  interest,  but  only  an  equitable 

Whereupon  the  statute  21  Jac.  1.  c.  19  enacts,  that  the  commis- 

II  bo  empowered  to  sell  or  convey,  by  deed  indented  and  enrolled, 
»r  tonomentH  of  the  bankrupt,  wherein  he  shall  be  seised  of  an  estate 
lesnion,  n*muinder,  or  reversion,  unless  the  remainder  or  reversion 
il  bo  in  the  crown ;  and  that  such  sale  shall  be  good  against  all  such 
ail,  remaindermen,  and   reversioners,  whom  the  bankrupt  himself 

barred  by  a  common  recovery, or  other  means;  and  that  all  equities 
ion  u|M>n  nH»rtgaged  estateH  8hall  be  at  the  disposal  of  the  commis* 
r  thoy  Hhall  have  power  to  redeem  the  same  as  the  bankrupt  himself 
)  done,  an<l  alYer  re<iemption  to  sell  them.  And  also  by  this  and  a 
lb)  all  fniudulent  oonvoyuneos  to  defeat  the  intent  of  those  statutes 
1  void  ;  hut  that  no  )>un*huHor  bona  fit! t\  for  a  good  or  valuable  oon- 
nhall  Im'  utloi'tiHi  by  the  haiikru])t  lawrt,  unless  the  commission  be 
within  tive  vears  at^er  the  act  of  bankruptcy  committed. 
3  of  th(>He  HtatutoM  a  haiiknipt  may  Ioko  all  his  real  estates;  which 
e  Ik«  trauHterred  by  his  cominiHHionors  to  their  assignees  without  his 
m  or  consent.'* 

(»)  1  Jac.  I.  c.  15. 


ljinkru|it  I^w  Con^tl illation  Aot.  IH49.  12  k  13  Vict.  c.  1C)6,  wh«*n  any  pemon 
u«l>!tMl  li  huiikniiit,  all  UiiuIh.  toncMnoiitit.  and  hereditani<^nt8  (extvpt  ooiiy  or 
i»lih  in  liny  of  Iht  mig«*T*ty'K  dominionK  to  which  he  i»  entitled,  and  any 
it*-r«v->t  ho  may  hav«>  in  any  hu<'1i  |>n)iM'rty,  or  which  may  doM*end  or  come  to 
h**  (i^taint  liis  r«>rtificate  of  dii«('harp\  liooome  vented  in  the  annigneos 
n  (N'haif  of  th«»  crtMlitorn.  in  tlio  munnvr  direot«*<l  bv  law,  br  virtue  of  nich 
t  al'itif.  an*l  without  any  docd  or  c<»nv«\vanc4*.  An  for  his  copy  or  ountomary 
fiow«T  i^  ^iv**ii  to  t}i«^  (^omnuHHioncnt  in  Imnkruptcy  to  sell  them;  and  the 
T  i^  i*nahl*Ml  \\\  the  Fint*t«  and  UiH*ov<>ri4*it  Act  to  iiar  any  e«t«to-tiul  which  the 
ay  have  in  any  landi*,  om  far  08  the  bankrupt  himself  might  have  done  the 

n«'th«xl  of  forfoiturc — that  by  insolvency — is  of  the  same  nature  as  that  by 
Hy  iii<if>lv«*nry  is  here  nioant  generally  the  inability  of  a  |M*rHon  to  satisfy 
«  of  !iis  rr«*ditnr*.  A-^MJ^rntH's  aro  apnointtnl  either  by  the  Court  for  the 
^lv<*nt  I>4<htort  in  l>)ndon.  or  by  a  jud|se  of  the  (*ounty  court,  to  be  the 
of  th«»  o«tat«*  an<l  <*tf4*(*ts  of  tht*  insolvent,  and  his  whole  real  estate,  imme- 
ich  ap|M>intniint.  lM*(*oiii«*rt  vvittcd  in  them  without  any  oouveyance  in  tnist 
fit  of  the  crrditors. — Kess. 
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CHAPTER  XIX. 

V.  OF  TITLE  BY  ALIESATION. 

<  Tbk  most  usutil  and  univcrwil  mctliod  of  acquiring  s  title  to  real  ttUUt  a 
that  of  alienution,  (-oiiveyaiicc,  or  purchuw;  in  ittt  limited  isenee ;  ander  «Ueh 
may  be  conipriHod  any  int-tltod  wliei-ein  estates  are  voluntarily  rengned  brMi 
man  and  ac-i-t^ptod  by  unotlicr ;  wlicllier  tliat  be  effected  by  sale,  gill,  manage 
eettlemurit,  devise,  or  other  ti-an emission  of  property  by  tue  mutnal  conacBtrf 
the  pai-ties. 

TI)is  meana  of  tJikin;;  omtatcs  by  alienation  ia  not  of  equal  antiquity  in  Al 
law  of  £n|(liind  witli  tlint  of  tukinff  them  by  descent.  For  we  may  renwabs 
that,  by  the  I'eodal  law,(<i)  u  pure  and  gi-imine  feud  could  not  be  tranafentd  bm 
one  teudatory  to  another  without  the  vonscnt  of  tho  lord ;  lest  theivby  a  Mtk 
or  auspicious  tenant  mijrht  have  been  aubstituted  and  imposed  upon  kia  ti 
perform  tho  feodal  services,  inntead  of  one  on  whose  abilities  and  fidelity  k 
conld  depend.  Neither  could  tho  feudatory  tlion  subject  the  land  to  his  dcktt; 
for,  if  he  might,  tho  teodal  restraint  of  alienation  would  have  been  eaMlTft* 
trated  and  evad<.<d.(6)  And,  an  he  could  not  aliene  it  in  his  lifetime,  so  *Mm 
could  ho  by  will  doftat  the  suL-cession  by  devising  his  feud  to  another  ^aiffi 
nor  even  alter  the  course  of  it  hy  imposing  particular  limitationa,  or  prMoilM 
an  unusual  path  of  descent.  Kor,  in  short,  could  he  aliene  the  estate.emaiil 
the  consent  of  the  loi'd,  uuIchs  he  bud  also  obtained  the  consent  of  hi*  o«i  Mri 
apparent  or  prosuntptive  heir .(c)  And  therefore  it  was  very  usual  in  latiM 
'"881  ''^'^'l™*''!^^  to  express  that  *the  alienution  was  made  by  consnttf  th 
"  -I  hcii-s  of  the  feolfur :  or  sometimus  for  the  heir-apparent  himself  to  M  I 
with  the  feoffor  in  tho  gi-ant.((/)  And,  on  the  other  hand,  as  the  feodal  ow»  I 
tion  was  looked  upon  to  he  reciprocal,  tlie  loid  could  not  aliene  or  tno^M  J 
signiory  without  tne  consent  of  his  vasHul :  for  it  was  esteemed  DnreaseasUil  1 
8u\iject  a  feudatory  to  u  new  superior,  with  wliom  he  might  have  a  deadlywit  T 
without  his  own  ap])i-obation ;  or  even  to  transfer  his  fealty,  withoat  ^^  J 
thoroughly  u)i)irizcd  of  it,  that  he  might  know  with  certainty  to  wfaaH  Jj 
renders  and  services  were  due,  and  be  able  to  distinguish  a  UiHU  diiMilr  T 
rent  fW>m  a  hostile  seising  of  his  cattle  by  the  lord  of  a  neighbouriag <i^  m 
This  consent  of  tho  vassal  was  e^cprcssed  by  what  was  called  attanafijj'm 
professing  to  becomo  tlie  tenant  of  the  new  ford :  which  doctrine  udoi^^W 
wus  afterwunls  extcmted  to  all  lessees  for  life  or  yeara.  For  if  one  bmita  A 
entutc  with  any  lease  tor  litL>  or  years  standing  out  thereon,  and  the  baaf  I 
tenant  n.'fuscil"to  nttorii  to  the  pun-husor,  and  to  become  his  tenant,  tW^W 
or  contract  was  in  most  c-ases  vt)id,  or  at  least  incomplete  :(y)  »  "  '  ^ 
an  addiiiunul  clogu]>on  ulienations. 

But  hy  degrees  tliis  fcothil  severity  is  worn  off;  and  experiean  k 
that  jiropcrty  best  iinswcrs  the  purposes  of  civil  hfe,  especially  il  ■ 
countrioH,  when  its  transfer  and  circulation  are  totally  free  IM  W 
The  road  was  cleared  in  the  first  place  hy  a  law  of  king  Henry  thiM 
allowed  h  man  to  sell  and  dis]>osc  of  luniis  which  he  himself  had  p~^ 
over  these  he  was  thought  to  have  n  more  extouairc  power  than  ~ 
m'lBTt-t    h*-'^'"  tiiinsmitted  to  him  in  a  counm  of  descent  from  biiM 
"  *  -I    doctrine  which  is  countenanced  by  the  feodal  constitntioaa  A 
but  he  was  not  allowed  to  sell  the  whole  of  bis  own  aeqsiremantl,l*B 
to  disinherit  his  childivn,  any  more  than  be  was  at  liberty  to  aT'      "" 

I'ifVaSrri.lisT.  iiknfl*«t.i*prjMi,inaam^Wtil^^^^m 

['.HiHlni.  nrmMl.  Aiigl.  S^  .IW,  S19,  4'.';.  Wl  l.llt.  {■■»!.  .ddfl 

(•I  llUb. Tm. ;«.  I*' Kmplim'i  Kf  mnHMmm  mm M *^SB 

i/ilTw  MIIV  ik^rlll*  •nd  thi-  win-  .1i'Il"niilntkHl  prr.      Jirrnm  itnlrmfimmrtfmtt^tl^^^im^^^^ 

alilr-r  amiT-lwiHli  ;>aiiir.  gii'iii  prr  ••f-nm.iiim  rl  nnrumw.  (*)  ftW.!.  ^blt. 
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Afterwards  a  man  seemfi  to  have  been  at  liberty  to  part  with  all  his 
iHitionH,  if  he  hud  prcviounly  purchased  to  him  and  his  assigns  by  name ; 
tiMigns  wore  not  Hpi*cilied  in  the  purchase-deed,  he  was  not  empowered 
(A)  and  aim)  he  nii^ht  part  with  one-fourth  of  the  inheritance  of  his 

without  the  c^onsent  of  his  heir.(/)  By  the  fpvat  charter  of  Ileniy 
o  subinfeudation  was  i)ermittc<i  of  part  of  the  land,  unless  sufficient 
o  anHwer  the  Horvices  duo  to  the  su|)erior  lord,  which  safficiency  was 
inteq>n*te<i  to  \h}  one-half  or  moiety  of  the  land.(a)  Bat  these  restrio- 
e  in  general  n^noved  by  the  statute  of  quia  emptores^io)  whereby  all 
xeept  the  kini^V  tenants  in  capite,  were  left  at  liberty  to  aliene  all  or 
if  tiieir  lamis  at  their  own  di sere t ion .(/>)  And  even  these  tenants  in 
V  by  the  Htutute  1  K<lw.  III.  c.  12,  |>ermitted  to  aliene,  on  {mving  a  fine 
>C(7)  ^h^  ^bo  temiMirury  statutcH  7  Hen.  VII.  c.  3,  and  3  Hen.  VIII. 
i»n«4>nrt  attending  the  kin^  in  bin  wars  were  allowed  to  aliene  their 
lout  licensi',  and  were  relieved  from  other  fe<><lal  burdens.  And,  lastlv, 
y  tineM  for  ulienutions  were,  in  all  cases  of  freehold  tenure,  entirefv 
by  the  Htatute  12  Cur.  II.  c.  24.  As  to  the  power  of  charging  lands 
debts  of  the  owner,  this  was  intn)duecd  so  early  as  stat.  WcHtm.  2, 
•tubjei'teil  a  moiety  of  tlio  tenant's  lands  to  executions,  for  debts  n^co- 
law :  us  the  ichiAv  of  them  wuh  likewise  subjected  to  be  pawne<l  in  a 
i^rchant  by  the  Htatute  de  mercatorihu^,  made  the  same  year,  and  in  a 
ftple  by  statute  27  Fldw.  III.  c.  9,  and  in  other  similar  n^'oirniauinces 
'  *23  Hen.  VI II.  c.  H.     And  now,  the  whole  of  them  is  not  only     r«.>QA 

Ik»  piunu't!  for  the  debts  of  the  owner,  but  likewise  to  be  abso-     •■  " 
/  fur  the  U'lu'tit  of  trade  and  c*onitiierce  by  the  several  statutes  of 
•y.     The  rest  mint  of  devising  lands  b}'  will,  except  in  some  places  by 

cuMtom,  lastc<l  longer;  that  not  beiii^  totally  remove<l  till  tlie  alN>li. 
le  military  tt'durc  The  doctrine  of  attornments  continued  still  latei 
of  the  n*st,  and  In^came  extremely  troublesome,  though  many  methods 
nt*N|  to  I'vjule  them  ;  till  at  lant  tliev  wen*  niude  no  longer  niK*i»s!*arj* 
te  till*  gnirit  or  coiivcyuiiee,  by  statute  4  k  5  Anne,  c.  lli;  nor  Hball, 
'  11  <it'i».  II.  <'.  10,  the  attornment  of  any  tenant  atteet  the  iMHsesHion 
i<l«t,  unless  made  with  consent  of  tlie  lantllord,  or  to  a  mortgagee  after 
iige  is  torffittMi,  or  by  din»<'tion  of  a  court  of  justice.* 

«  'aniMtm  hthn^rit  II.  vMi  jftHfWk  ieTTm  turn  l".W  Hen.  Ill.e.  W. 

Mfn  fw4^t  fti'iMM  'unm  hmrrtUwk  fjhmmiart.  I*;  \s  Kdv.  I.  r.  I. 

1  '  (y>  IW  |W|Cf«  72.  VI. 

^.1     Till*  !•  «!•«•  IvfrniwM  fitun  Uw  fkitUl  i«i  'i  IbnI.  €%. 

.  r.  4«  C/ 13  Kdw.  I.  c.  K. 


»rnin<*nt  at  tin*  coinniiUi  law  wiim  nil  Afzrt't'inent  of  th«*  tt^nsnt  to  the  grunt  of 
V  nr  of  11  nnt.  or  nf  tin*  <lnii(>o  in  tiiil.  dp  tt'iinnt  for  lifo  nr  ypsm,  to  a  grant  of 
•r  n'lii.kiiplt'r  iiiadi*  to  lumtluT.  <V>.  Litt.  .'»<M,  a.  And  the  attornment  wa* 
i»  tin-  |»«.rt«'*-ti<»ii  c»f  ih»»  ^riiiit.  1Iow«'v«t.  tho  neco<nity  of  attommentii  waji  in 
iiff  ;iv«»pI«*«1  I'V  (h*>  «*tiitiit«*  of  ii*>o*i,  ii>«  )iy  that  f«tatute  tho  pa!t^«*^Hion  wan  iinmi^ 
«*iiifi|  xn  tli«*  i»*«-.  1 1  T»Tin  It.  JS4,  iJSti.  I  iiml  liv  the  Mtatiite  of  wilN.  hv  which 
>tut«*  i-  iiiiriitHii:iii'Iy  v«»«»ti'd  in  th«»  ti»'vi-t»t'.  Y«»t  attonimont  n^ntinufHl  after 
iit'.'<^«(tr\-  ill  fiiiiiiv  niHf* .  hut  Iwith  ih**  iitHv<mitv  an<l  efficacy  of  at tornm««nli« 
almost  totally  t:ik«*ii  :iwav  l»v  th«'  •*tiitiitt*  4  k  5  Annt%  c.  lt».  ||  *).  10,  and  11 
I'i.  \  11.  Th*'  tir<-t  »tatiitt»  haviiiir  nmde  attornment  unneco*i<«ary,  and  the 
iir  ni.i'l''  it  ini>pfr:itiv«*.  it  i.n  now  \\A*\  not  ti>  U*  n<H*«*4imry  either  to  aver  it  in 
>n  111  ctivn.iiit.  iir  |>1«m(1  it  in  an  avowry  or  other  ]>l««a«liiig  frhatovor.  TViug. 
I  (i.tll:iiio|,>  Sf  Mr.  St'rjt.  Williain^V  note.  I  Snund.  2.'i4.  K,  n.  4.  I'nder 
in  tlif  tii-»(  .«<  t.  .iny  iiotit-«»  to  tht*  tenant  of  )ii!«  oiiginal  landlorti  having  jiart^l 
r«Tf.i  i-  •.iitli«-i»-rif  ;  aiii)  then*fore  tli**  tenunt'K  knowltnlge  of  the  title  of  <vjfwy 
[lurelia-iir  ha-  U>fii  hi*M  Huttii'ient  not iiN*  t(»  entitle  \\\*  truxtet^s  to  maintain  an 
«uiii|'-it  for  ii-<-  ami  on  Ml  pat  ion  m*  gnifit«*4*«4  of  the  n'verMion  against  the  tenant, 
ii|«ro|Mrlv  |Mi«l  ov««r  hi-*  rent  to  n  v«mi<  lor  after  nuch  knowlt^lge.  Irt  Ea*t,  W. 
le*  tir<*t-ni*'iition«M|  :ii<t  n*n«ler<«  an  iittornin**nt  uniit*c«^*iar%'.  vet  it  is  Mill  UM*ful 
laiMtr  til  ithtaiii  it.  herause  after  an  attornment  he  would  not  in  any  art  ion 
teirint  U*  i-.  »ni|M*lIi>4l  to  a<Miiee  full  «>vi4|ene<*  of  htA  title,  ( Peake**  Ijiw  of  Evid. 
houtfli  the  tenant  would  xtill  l>e  at  liU^rtjr  to  iihow  that  he  had  attorned  by 
.  Tiiunt.  2trJ.-4;uiTTr. 
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In  examining  the  nature  of  alienation,  let  us  first  inquixv,  briefly,  irk» 
alieiie,  and  to  whom;  and  then,  mure  largely,  Aon?  a  man  may  alicne, a 
several  modes  of  conveyance. 

1.  Who  may  aliene,  an<l  to  whom :  or,  in  other  words,  who  is  cafrfiMe  d 
veyin^  and  who  of  puirhasing.  And  herein  we  muj«t  consider  rather  tbe 
j)acity,  than  ca])acity,  of  the  Hcveral  parties:  for  all  persona  in  /#ov*!W^4« 
jtruint  facie  capable  both  of  conveving  and  purchasing,  unless  the  luw  bii 
them  under  any  particular  tliHabifities.^  But,  if  a  man  has  only  in  him  the 
of  either  po.ssession  or  j)roperty,  he  cannot  convey  it  to  any  other,  le^t  prel< 
titles  mi«j;ht  he  granted  to  great  men,  whereb}'  justice  nii^ht  be  trtxldvo  < 
and  the  weak  oppressed. (,6*;'     Yet  ix' versions  aud  vested  remainders  m 

(•)  ((%•.  Litt.  2U. 

'  But  it  is  A  rule  of  law  that  no  porson  can  wit  nn  (>state  in  another  iif;ain.*t  hii 
an<l  consoquontly,  if  a  grantoe.  l<».sset\  or  deviset*  refuses  the  estate  inten«le«l  t«  Wi 
in  liim,  the  ^rant,  lease',  or  <U*viso  will  be  void.  Thom]>son  w.  I^»#»eh,  2  V<>iit.  I'M. 
estate  jrranted  or  devised  to  a  person  for  his  own  bon(*fit  is  Mehhun  disclaim^J;  i 
often  happens  that  persons  who  are  made  fzrantees  or  devisees  in  trust  foroih«T«d< 
to  act,  in  which  case  they  mav  disclaim  by  deed.  See  Nieolson  I'x.  WordMworth.  J  Si 
372.  Townson  v.t.  Tickell,  :\  *B.  &  A.  31.  Smith  vs.  Smith,  0  B.  &  C,  IIJ.  B^ 
Ci*ook,  2  Hin;;.  N.  C.  70. — 0(>i.eriim:e. 

Tlie  doctrine  maintained  by  the  masterly  argument  of  justice  Ventri*  in  Thoa 
VA.  Leach,  (2  Vent.  2(»1,)  and  eventually  estahlislied  by  the  dircision  of  that  ca?r  a 
house  of  lonN,  is,  that  a  common-law  conveyance  put  into  the  haniLi  <if  an  tp-ai 
transmission  to  the  p'antee  takes  effect  the  instant  it  is]iarte<l  with,  and  restjttiifl 
thou;rh  the  grantee  lie  ignorant  of  the  transiictio|i:  and  that  the  rej«M»tion  of^ach«|i 
has  th<'  etfect  of  revesting  th«»  title  in  the  grantor,  it  would  seem,  by  a  s|>ecie^Af  fq 
ter.  It  lias  been  !n»hl,  therefore,  that  whenever  the  conveyance  in  such  a  eve  is  iota 
and  tlie  grantee  refuses  to  accept,  eijuity,  which  always  pi-otects,  whtrre  it  nm  ija« 
disturbing  a  l«';ral  ri;:lit,  the  inti'rests  of  a  rvjtfinf  t/'tc  tnt,tf  from  the  acts  of  ibi-  tiiea 
will  su])])ort  the  trust  as  sufficiently  createil,  and  nppoint  a  trustee  in  the  |>l;ii«'>.'ia 
who  lias  rt'fused  to  accejit.  Head  rs.  Kohinson,  0  Watts  &  Serp.  320.  Where  thr pula 
does  accept,  Ids  title  relates  })ack  to  tlie  exe(rution  of  the  dee<l.  and  in  eveirct.'^.iriKfcff 
the  transfer  is  to  the  grantor  beneficially  or  in  trust,  his  acci^ptanee  will  be praairf 
until  the  contrary  a]»pear.     Wilt  ?•*.  Franklin,  I  Dinn.  5irj. — SH.\Ejin'ei)D. 

'  It  is  a  very  ancient  rule  of  law  that  rights  not  re<luce<l  into  jjoiwessian^h'TttMadli 
assi;;na!»le  to  a  stran;:<'r.  on  tlie  ;iround  tliat  such  alienation  tended  to  inon'^N' Bui^ 
nan«'e  and  Iiii«ration.  an»l  siHbrded  means  to  jKuverful  men  to  purchase  nphb'iiMM 
and  oppiv-^s  others.  Co.  Litt.  214.  2»».'».  a.,  n.  1,  232.  b.,  n.  I.  Our  iuic»e:iton«wen-!«ottXJ« 
to  prevent  ali^Miation  of  chisrjt  or  rights  in  action,  that  we  find  it  enaet«l  by  thi*"^H» 
VIII.  c.  U  fwhieh,  it  is  said,  wjis  in  affirman<re  of  the  common  law,  PIo»U  >f  li*** 
iH-rson  should  l»uv  or  sell,  or  bv  anv  means*  obtain  anv  riirht  or  title  to.  «nvnun"N**wi 
tenement-:,  or  hereditament"^,  unless  the  pei>on  contracting  to  sell,  or  hi*  MftiW.w 
they  by  whom  he  <»r  they  claim  the  Siune,  had  been  in  jMvutexKitm  nf  the  •WW.**"' 
reversitm  or  remainder  thereof,  for  the  space  of  one  year  Wfore  the  conlnirt:Mfl||J 
statute  was  adjnd;ied  to  exti-n*!  to  ibe  as-^i^nnient  of  a  copyhold  estate  (■*t*«'.-^'«*^ 
of  a  cliati«*l  interest,  or  a  h*ase  for  years  of  land  whereof  the  jrranior  w*»  not  JO |** 
sion.  Plowd.  SS.  At  what  time  this  doctrine,  which  it  is  said  had  relaii'«  wtfiij 
only  to  /r//'r// »/ t.>tates,  (2  Woiwld.  ;>S.)  was  first  aclJud^Ml  to  In?  e«|ually  AplJi«''|«**" 
assi«;nment  of  a  mere /).-/■.«<:./».// (-liattel  not  in  )>ossessi<^n,  it  is  not  easy  to  drt*l»*:  •*•** 
liowi'ver,  to  have  l>e»'n  so  settled  at  a  very  early  ]K?rio«I  of  our  historr.  i*  ihf  •»"•■ 
our  oldest  text-writi»rs,  and  the  re|K>rts,  contain  numlH^rh»j*s  ol>ser\'atiiW*  tti«i  «^* 
the  subjeet.  Lovil  Coke  says  (<'o.  bitt.  214.  a. :  s.-e  also  2  Bos.  ^  Pul.  a4l»lhint»*» 
of  the  maxima  n\'  iln'  cnmmr»n  law  that  no  rij:ht  of  action  can  \h}  t ran>fpm'<l''j*^ 
under  colour  tbercof.  pretended  titles  mi>rhi  Ik*  ;;rant«Hl  to  great  ™^''»  "^''T!^''?, 
mi^ht  be  trodden  down  and  th«*  weak  «ippressed.  which  the  common  law  fiMw***"" 

ClIITTY. 

But  now,  by  statnti*  s  \'  \i  Vict.  c.  loii.  contingent,  exeeutnrv,  and  future  int 
j)ossibilities.  eoujilcd  witli  an  interest  in  any  ti>nem«*nts  or  heretlit«n»enl«  rf •■? 
whether  tlie  <»bj.'ci  of  the  ^'ift  nv  limitation  of  such  interest  or  jiosflbiUlT Ij** *^t: 
ascertained,  and  rijrbts  n\'  i-ntry.  wbetber  veste*!  or  contingent,  maybe  ^P*rl    i 
deed:  and.  by  statute  1  Vict.c.  2i),  e-tati's  contingent  an  to  the  iieiwon.  iiw  «p" 
ucti<m  an<l  entry,  which  bet'ori*  were  nnt  devi'tidtle.  may  now  pjiM  by  will.— to*- 

The  ancient  i>olicy.  wlii»b  ]<rn)iibited  the  sale  of  pretendt>d  title*,  and  beWlk'JJ'^ 
ance  to  a  third  ]»ers<m  of  Innd*'  held  adversely  at  the  time  to  be  an  act  of  — i"*^^j 
was  foun<h'd  ui)on  a  slate  uf  socieiv  which  does  not  exist  in  this  oounli?*  A  OF 
616 
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»uRe  tho  powioBftion  of  the  pArtiealar  tenant  it  the  poMiemion  of 
Hion  or  ri'iiuiiiidcr ;  hut  omtirnjt'fteicSf  and  mere  possibilities ^  though 
releuHed,  or  (l(*viKi*d  hy  will/  or  may  pawi  to  the  heir  or  executor, 
[it  hath  boon  Mii<l;  he* afwi|^nod  to  a  Htrunger,  unless  coupled  with 
t  intoreHt.(f/ 

taintc<l  of  trc^anon,  folony,  and  prarmunire  are  incapable  of  conveying, 
no  of  the  otfonoo  oominittod,  pnivided  attainder  follows  :(u)  fur 
iiK'o  hy  1 1)0111  may  toiid  to  dotoat  the  king  of  hiH  forfeit un%  or  the 
M*hoat .  Hut  tlit'V  may  pftrchase  f(»r  the  benotit  of  the  crown,  r«*>qi 
>f  tho  \W\  thon^fi  thoy  are  disahlo<i  to  hUJ;  the  lands  so  ^  " 
f  athT  attaiiidor,  Ikmii^  nuhjoot  to  immediate  forfeiture;  if  before, 
«  woli  art  forfoituro,  aci'onliti^  to  tho  nature  of  the  criine.(tr)  80 
:ionK,  ri'li^iouN  or  othorH,  may  purchase  lands;  yet,  unless  they  have 

m  h«t.«-,  '£is,  £ei,  ii£i.    11  Mol.  163.  (•)  Ok  Utt.  42. 

<- l:tl  I*)  Ibid.  X 


ii}tHi);n:ihh>  lit  rominon  law,  l>e<»aiiHo.  Niid  lonl  Coke,  **  undor  colour  th«*reof, 
1«*M  niiuht  Im>  ^r:iiit<Ml  to  ^n*at  nu*n.  wh«*ri*hy  right  might  bo  troddon  down 
oiiiir«*f«M*<|."  Th«*  r«*iM>nt«*<l  HtHtut«*H  whioh  wore  paHHod  in  tho  r<*ignii  of 
1  l-^lwuril  III.  against  ('huni|N'rty  and  niaintonancQ  sroHe  from  the  vmbar- 
ch  attfn<l«*<l  the  adiiiiiiiittratiou  of  justico  in  tho»e  turbulont  tinias  fmu 
Ufiii't'  and  o|)pr4^^ii>n  nt'  men  in  |>owor. 

t>  that  a  iNinv<>yainv  hy  a  }mrty  out  of  )»OHiwft4ion  and  with  an  mhvnie  poa- 
t  him  i<<  void.  |»r«*v:ul<(  i'f|iiaily  in  <'(»nii('c*ti(nit.  MaKHiu*huM*ttM,  Wrniont^ 
ginia.  N'lrth  (  anilina.  Tt>nn«Hi!M*(s  Kt'Uturky,  MinHiMiippi,  Alabama,  Indiams 
n  nioHt  of  tin*  i>th«T  Stat<*M.  In  Koni«»  Siat»'«* — ^urh  an  N«»w  lIani]R<hirt'.  iVnn- 
.  Illinoi**.  Mi«K4mri.  and  Lnuiniana — the  d(H*trinodoo4i  not  oxint :  andacon- 
li?(«M'Ui'f*  wmilil  Hi»«Mn  to  he  funni,  and  \n\tk*  to  tho  third  iiemon  all  hbi  righi 
)in«l  of  projMTiy,  whatever  it  might  U».  4  Kent  0»m.  •£'i7.^Sii.%r.hwu(»d. 
it'll  «>MtahIi<4|i(*(i.  a;*  a  g«'ncral  rule,  that  ]N)e«j«ihilitiert  (not  moaning  thorKby 
MKMM'o^ion.  <'.irh>ton  r.<.  I«4*ighton.  •\  M«'riv.  071.  Joni**  iv.  Kite.  3  T.  K.  U3, 
tM«- :  for  a  tli*>|H»<Kition  of  eifuitahlt*  int^'rci^tn  in  land,  though  not  gocMl  at 
i^t:iiiiid  in  •Mjuiiy.  r«*rry  r.«.  Pheli|is.  1  V«'-».  Jr.  *J.'»4.  »s«*awen  vj*.  Ulunt,  7 
•  »r  r*.  Ilankin^.  l!  F>l«*n.  /►4;).  Hut  tJie  grner.iUty  of  tho  (itM'trine  th.it  rrny 
Ti-t  !•»  ll<•vi'^ilM•>  nnjiiin*-*  at  Ifa-t  om*  exet'|ition  :  tin*  devi?MH»  of  aeoiivhohl 
i«h-n*<l  a-*  havint!  an  e«|uitahli>  intiTer*!  tJiereiii;  but  it  han  \H.***n  dividod 
t  iifviM'  thi*  Ktiiii'  iH'foro  III*  ha.x  lN-<>n  adiiiittfd.  Waiiiwright  *'*.  KlwoU,  1 
.  uiiih'r  a  ih'ViM*  to  two  |i*t>oii>*,  or  to  tht*  nnrvivor  of  them,  and  th«*  eiifate 
>  ot  )»\  tin*  survivor  hv  will,  as  he  !«houM  think  tit.  it  wit**  hehl  that  tho  do- 
t4*n.iii('<  in  4'oiinnon  tor  lift*,  with  a  contingent  remainder  in  fee  to  the  nur 
«ii«li  •-••ntin;!>'nt  nMuainih'r  wu*>  not  devi-alilo  bv  a  will  niiule  hv  tuie  of  the 
inion  in  ih«»  hltMiiii«*of  hnih.  I>in>  r<.Toinkin<M}n.2  Mau.  A  S«*l.  170. — I'hittt. 
'••iii.iik'^  th:it.  nid«>|M*nii«Mitly  of  thu'«  eontounding  o<inting<-iieie4  and  more 
»  if  tlj«-v  wi-r«*  ill  fin  nifvi,' . — whieh  tht»v  <M»rtainlv  an»  not, — then*  i*  hero  a 
:  fir^t.  Ill  d>*^<-rihini!  mere  |Mk<.Niliiliti('^  to  bo  ^ueh  art  may  l»o  n*leai«ed  or 
I.  i\'-.:  aii'l.  <««««'o!i«llv.  in  ^U]i]to«.ni^  devi'^al'lt*  |M»<«sihilitieH  to  l>e  inea|iahlo  of 
1  !i»  a  -«ti:in:/«T.  For.  in  tJie  tir-t  ]«laee,  th»«n»  i;*  this  wide  tlitV«Teuco  Ikv 
:tMn!»-  'whii'h  import  a  pre'.fiit  inti»re*»t  of  whieh  the  futuro  enjoyment  ia 
nd  iiH'n*  |Hi^<.ihihtifs,  (which  ini|N»rt  no  such  pn*?«i'nt  inter«*Ht.t  namely, 
•r  niav  U*  n'hM'*fd  in  e«'riain  ea'«e'«,  and  are  g**nenilly  *l«»!U»*»iwlihle  and  d«v 
it  "o  till'  latter.  Sui>)>o«.i*.  tor  in-tanee,  lan<U  aro  limit^nl  I  by  exoc*utorj 
n  f»-»-,  hut  if  A.  sliituld  die  U»fort»  the  age  of  twenty-one,  tln*n  lo  T.  in  ft*o! 
i.f  iMiH«ihihtv  or  I'oiitiniifncv  whieh  mav  ln»  re|eaH«*«i  or  doviiMsl.  or  maiT 
ir  or  ♦•xiH-ntor.  h»'CMii-i»  th«Tt*  i-*  a  fn'Mut  tuUrrjtf^  although  tho  «'i^ioyment  of 
i  «'<>iitin;:t!it.  Hut  wlh^n*  tlicrc  is  n<i  sueh  iir«*H«*nt  iiit«*n*!«t  hh  tin*  ho|i^  of 
i«'h  th**  heir  lias  fn»ni  hi<«  aiicentor  in  general,  this,  )M»ing  but  a  wf-rr  or 
tv.  •  aiinoi  hf  rel«M««>d  t^r  di'vi^inl.  ^v.     Fearltf^  HiWi. 

»ntin;»eiieii>^  or  |M»*^ihiliiieH  whieji  mav  U*  r»»h»<is,M|  or  tlevisMHl,  Ae.  ar»»  aliu> 
ei(irt\.  ii|Hiti  the  same  pritieiplt* :  fur  an  iiHMgiiment  oiN»nite!<  hy  way  of 
(ontr.iet.  uhieh  th<*  eoiirt  (-«>nHiders  as  the  engagement  of  the  one  to  iranA' 
tfiMHl  a  riL'ht  anil  iiiteri*<«t  to  the  other.  .Vs  when*  A..  ]>ot*Hef4St>4|  of  a  term 
di'Vi-M'd  it  to  IV  tor  •'><»  \e.ir*.  ir"ji/i»- .<A..u'./  .i»i  /.m*;  /nv,  and  after  h»'r  <hN'i-.%!*o  to 
ind  afterward*  4 '.  iis<.igned  to  l>. ;  now.  thi<*  was  »  goiMl  lutMignnn'itt,  allhtiugh 
it  of  a  iM>«<.ihilitv  to  a  straiiifer.  Th**  •*;ime  |MMnt  wum  determin«Hl,  in  the 
aid  rif.  I>ut)ay,  in  tie*  Iioum*  i>f  lonl-.  March.  17:!U-^UI.     KitMi.  IntrtMi.  4{^.— 
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a  license  to  hold  in  mortmain,  they  cannot  retain  such  purchase;  but  it  hhiuh 
forfeited  to  the  lord  of  the  fee. 

Idiots  und  persons  of  nun-sun e  memor}',  infants  and  persons  under  dureM.ai 
not  totally  disabled  either  to  convey  or  purchase,  but  8ub  modo  only.  For  liie 
conveyiincca  and  purchases  are  voidable,  hut  not  actually  void.  The  king  indee 
on  behalf  of  an  idiot,  may  avoid  his  grants  or  other  act8.(x)  But  it  hath  htt 
said  that  a  non  compos  himself,  though  he  be  atlerwarda  brought  to  a  right  mia 
shall  not  be  permitted  to  allege  his  own  insanity  in  order  to  avoid  such  gru 
for  that  no  man  shall  be  allowed  to  stultify  himself,  or  plead  his  own  disabilit 
The  progress  of  this  notion  is  somewhat  curious.  In  the  time  of  Edwani . 
non  compos  was  a  sufficient  ])leu  to  avoid  a  man*8  own  bond  i(y)  and  there  i» 
writ  in  the  register(j)  for  the  alienor  himself  to  recover  lands  aliened  by  hi 
during  his  insanity ;  dum  fuit  non  compos  mentis  sua;,  ut  dicit,  cCx*.  But  uyi 
Edward  III.  a  scruple  began  to  arise,  whether  a  man  should  be  permitted 
blemish  him.<ielf  by  pleading  his  own  insanity  :(^i)  and,  atlcrwartl!^,  a  defendai 
in  assize  having  pleaded  a  release  by  the  plaintiff  since  the  last  continuance, 
which  the  plain ti if  replied  {ore  tenus,  as  the  manner  then  waa)  that  he  wu  o 
of  his  mind  when  he  gave  it,  the  couil  adjourned  the  assize;  doubting  wheth< 
as  the  plaintiff  was  sane  both  then  und  at  the  commencement  of  tlie  boit.i 
should  be  permitted  to  plead  an  intermediate  deprivation  of  reason:  and  ti 
question  was  asked  how  he  came  to  remember  the  release,  if  out  of  his  vena 
**>9>1  ^^^^^  ^^-  ff**^'®  *^(^)  I--"der  Henry  VI.,  this  way  of  ^reasoning . thiS 
"  "^  man  shall  not  be  allowed  to  disable  himself  by  pleading  his  own  iac 
paeity,  because  he  cannot  know  what  he  did  under  such  a  situation)  m»  m 
ously  ado])ted  by  the  judges  in  argument  ;(t')  u]>on  a  question,  whether  the  hi 
was  barred  of  his  right  of  entry  by  the  feoffment  of  his  insane  ancestor,  ii 
fi-om  these  loose  authorities,  whiti  Fitzherbert  does  not  scruple  to  rtjert  i 
being  contrary  to  reason,(</)  the  maxim  that  a  man  shall  not  stultify  himst 
hath  been  handed  down  as  settled  law:(c)  though  later  opinions,  feeling  tl 
inconvenience  of  the  rule,  have  in  many  points  endeavoured  to  restrain  iuj 
And,  clearly,  the  next  heir,  or  other  piM-son  interesteil,  may,  ai\cr  the  death  i 
the  idiot  or  non  compos j  take  advantage  of  his  incapacity  and  avoid  the  gnatij 
And  so  too,  if  he  purchases  under  this  disiibility,  and  does  not  at\erwanl«.^ 
recovering  iiis  senses,  agree  to  the  purchase,  his  heir  maj'  either  waive  or  aceq 
the  estate  at  his  opti()n.(A)  In  like  manner  an  infant  may  waive  such  porcha 
or  conveyance  when  he  conies  to  full  age;  or,  if  he  does  not  aetualU'  agree  ( 
it,  his  heirs  may  waive  it  utter  him.(i)  Persons  also,  who  purchase  or  rornv 
under  duress,  may  affirm  or  avoid  such  tnmsaction  whenever  the  doTMi 

(»)  Co.  Ut\.  247.  {<^j  ¥.  N.  B.  'XL 

(9)  llriiiiui,  c.  'J*i,  ful.  m.  i't  Utt.  i  40&.   CTOl  Bai.  SM.   4  R«pL  Itt.  Jaft.* 

(•)  Ful.  '.*2^.    S>c  iiUi  Mmnrnntf.  Sr.irrh.  '£*  Ktlw.  I.  (iir»-  i/i  Ciim.  4i^.    3  Mod.  31U,  311.    1  ««.  iX  Afer.  A 

flzM  to  Miivn.inrH  Yior-buuk,  >aJw.  11.;  fol.  23.  (»i  llrkiiM.  I  21. 

(«>  5  »iw.  III.  7ti.  (*:('».  Utt.  2. 

(*>  :ir>  AsKiii.  !•].  111.  {ij  Ibid. 
(•):R>  llru.  VI.42. 

*This  dnotrino  <lo('s  not  si'ciii  to  provnil  in  our  eoclosiaatical  courts;  for  in  Tmavi 
Meyers,  1  Ila^'^'.  414.  lonl  Stowfll  annulleil  u  marriage  by  reason  of  insanity  oCiWka 
bund,  the  hushand  hinist*lf  heing  the  pn>inovent  in  the  suit:  and  his  loniRhipii 
prc^xly,  *•  It  is,  I  eone«*iv«',  perleeily  elear  in  law  that  a  fMirty  may  come  fonrirats 
tain  })is  own  past  inaipaeity.*'  'i'liis  ease  iH  entitled  to  the  more  oonsideiatioa  h 
the  suit  had  heeii  first  instituttMl  hy  Turner's  lather,  probably  with  a  view  tolkii^ 
objeetion,  and  lonl  StnwelJ  then  diMnissed  it. 

And  tlie  -tiidont  will  un(h>rstan<l  the  rule  even  in  our  common-law  conlils^ 
restniinod  to  the  ]>jirty's  sjit^'ially  pleudin>!  hiit  own  insanity  on  the  rerxHd;  ks^ 
I  imagine  it  to  he  quite  elear  that  any, one  may  show  himself  in  evidffMV  I*  1^ 
be<m  in  sucli  a  state  at  tht*  time  of  an  aet  done  as  tliat  the  act  it«elf  is  void.  ^^_^ 
lunatie.  seaU  a  hi)n<l  nn<l  issued  upon  it,  whcMi  ho  n^covers  his  intellect  be  mi|vyv 
that  it  is  ni)t  his  hond.  and  shfrn-  his  incn paeity  at  the  time  of  sealing  it. — CofcWti^ 

The  ]>arty  Iiiuiself  may  sft  up  as  a  det'enee  and  in  avoidance  of  hia  contfort  tM* 
was  7«o/i  ri>mfhnt  mmfis  w}i<'n  it  was  allegc<{  to  have  lioon  mode.  The  principle  siifl* 
by  Littleton  and  Cuke  that  a  man  shall  not  l»e  heard  to  stultify  hime^lf  MP  kffll^ 
})erly  <'X))]o<led,  iis  being  manii'estly  absurd  and  against  natural,     itica.    4  Ksl^ 

451. — ^^11  AK:>H-0U1). 
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.(jy  For  all  tbflie  are  under  the  proteedon  of  the  bw;  which  wfll  wm 
them  to  be  impoeed  upon  through  the  imbeoilitT  ct  their  preeent  eondl- 
ioD ;  eo  that  their  aols  are  onlj  binding  in  CMe  they  be  nfterwaidi  a|{reed  to, 
wktrnt  tuoh  imbeoiiitj  oeeaee.    Tet  the  gnardiAne  or  eommitteee  of  a  hmatiey 

tthe  slatate  of  11  Geo.  III.  a  20,  are  empowered  to  renew  in  Ua  right,  nnder 
direetions  of  the  coort  of  chancery,  any  leaee  for  liree  or  yean^  and  apply 
haproflls  of  iinch  renewal  for  the  benefit  of  snob  InnatiOp  his  hein  or  ezeeatonib* 
The  oaae  of  a  feme-eovert  is  somewhat  diflbrent.  She  mmjmatham  an  estate 
■illKnit  the  consent  of  her  husband,  and  the  conyejranee  is  gooa  daring  the  corer- 
■ra,  till  he  avcnds  *it  by  some  act  declaring  his  dissent.(A)  And.  thongfa  i-mm 
m  does  nothing  to  avoid  it,  or  even  if  he  actoally  consents,  the  fome>  L^^^''* 
VPsrt  herMlf  may,  after  the  death  of  her  hosband,  waive  or  disagree  to  the  same: 
MTy  even  her  heirs  may  waive  it  after  her,  if  she  dies  before  her  hnsbsndi  or  if 
a  nar  widowhood  she  does  nothing  to  express  her  consent  or  agreement.(/)  But 
ha  eonveifamee  or  other  contract  of  a  feme-covert  (except  by  some  matter  of 
aeord)  is  sbsolntely  void,  and  not  merely  voidable  ;(m)  and  therefore  cannot  be 
Armed  or  made  good  by  any  subsequent  agreement.* 

(#)SlMl.«t.  ilt^llt.  (>)QicUit.t. 

(•)Oo.litt.t.  (•)l'MfciM^|]AL  lMi.l». 

*  Where  *  deed  hsii  been  prepared  in  pursuanoe  of  pertonsl  instmetions  of  the  eon* 
yisig  perty.  yet  if  it  be  proved  thst  such  party,  though  appeering  to  sot  voluntarily, 
sa  in  uct  not  *  free  sgent,  but  fo  subdued  by  hmhnen  and  cruelty  that  the  deed  spoke 

auind,  not  of  theperty  executing,  but  of  another,  such  deed  osnnot  in  eonitv  stand, 
I  it  mev  be  difficuit  to  n»ke  out  *  cese  of  leffsl  duress.    Feel  «t.  — v  16  Vas.  159, 

_  Lady  Strsthmore  m.  Bowes,  1  Yes.  Jr.  22.  When  the  execution  of  a  deed  is  pre- 
iiSed  or  compelled  b^  force  or  artifice,  equity  will  give  relief  (Middleion  vs.  Middletoa, 
y*e.  A  Walk.  90)  in  Mvour  of  a  volunteer,  and  eren,  in  some  esses,  as  against  innooeat 
vtMs,  (Ma^taer  vs,  Gillespie,  11  Yen.  G39:|  for  it  would  be  almost  impossible  efsi^  to 
B0h  m  case  of  fraud,  if  third  f demons  were  allowed  to  retain  fftaimioms  benefits  which  they 
id  dc^rired  from  tho  fraud.  im|>oeiition,  or  undue  influence  practised  by  others.  Ilugoenin 
,  BavI^v.  14  Yes.  2KU.  Stillwell  r«.  Wilkin^,  Jncobs's  Rep.  2H2.  8tUl,  it  would  be  pushing 
is  prinfnf»le  too  far  to  «*xtend  it  to  innocent  pHrchasors,  (lioyd  m.  pMstngham,  Cbop. 
ft : )  it  is  only  when  an  estate  has  h(»en  ohtaine<i  by  a  third  person  without  payment,  or 
iaii  notioe  of  frau«l,  that  a  i*ourt  of  equity  will  take  it  from  him  to  restore  it  to  the  party 
liO  ban  bet*n  defraudetl  of  it,  (Mackreth  tv.  Syinmons,  15  Yes.  340;)  a  homA  jUe  por- 
mmor.  for  valuable  conitideration  and  without  notice,  will  not  be  deprived  of  the  advan- 

ra  which  bin  legal  title  fhveH  him.  Jerrard  vs.  Saunders,  2  Yes.  Jr.  457. — Chittt. 
An<l  by  virtue  of  the  statute  of  29  Geo.  II.  c.  31.  the  committee  of  a  lunatic  may  jar* 
Mkr  eximinx  l**a<«ef«  in  order  to  ol>tain  renewals  thert^of,  to  the  same  uses,  and  liable  to 
m  aame  trusu  and  conditions,  as  the  former  leases.  Bjr  the  statute  of  43  Geo.  III.  c.  75^ 
m  sal**  or  mortgafre  of  the  <*iitates  of  lunatics  is  authorised  for  certain  purposes ;  and  it 
«n«ctM  that  (x>mmitteefl  may  not  only  grant  leases  of  tenements  in  whicn  a  asa  ceayss 
HI  an  ali«olut4»  enute.  but,  where  the  lunatic  has  a  limited  estate  with  a  power  of  grant- 
ig  l^^niu^  on  fines,  for  lives  or  years,  such  power  may  be  executed  by  his  committee 
pder  the  dirtn^tion  of  the  great  seal.  This  power  is  extended  to  lands  in  anoieat 
mil  ■!!  by  statute  59  Geo.  III.  c.  HO,  and  tho  power  of  selling  or  mortgaging  the  eetatea 
f  huiatics.  given  by  the  statute  of  43  Geo.  III.  c.  75,  is  extended  by  the  9G^.  lY.  e.  78, 
ad  may  be  exercised  for  any  such  purposes  as  the  lord  chancellor  shall  direct. 

Where  estates  are  vested  in  trustees  who  are  infanta,  idioCa,  lunatics,  or  trustees  of 
■snond  mind,  or  who  cannot  be  compelled  or  refuse  to  act.  the  oonverance  and  transfer 
ff  mrh  mutes  is  provided  for  by  the  statute  of  0  Geo.  I Y.  o.  74,  which  consolidates  and 
msnds  the  previous  enactmenta  on  the  subject.— Chittt. 

*The  rule  laid  down  in  the  text  must  be  understood  with  some  obrioaa  qualifioaiioas. 
1km  |>osMwsion  by  a  married  woman  of  nro|>ertT  settled  to  her  separate  use  may,  as  a 
noBBsarv  incident,  carry  with  it  the  rignt  of  disposition  over  soon  propertT.  Inch  ««. 
kskell.'*.^  Yes.  375.  Fettiplace  vm.  Gorges,  1  Yes.  Jr.  49.  Tappenden  vs.  Wabh,  1  Phil* 
b.  352.  Grigby  vm.  Ciix.  1  Yes.  Sen.  5lH.  Bell  r«.  Hyde,  Preo.  in  Cha.  330.  A  eoort  of 
laity  hoA  no  |K>w«*r  to  net  anide.  but  is  bound  to  give  effect  to,  a  dispoaition  made  bgr  a 
BM  tarrrif  of  f»roperty  Mettled  to  her  separate  use,  though  such  disposition  be  made  in 
Woat  of  h«*r  hunlmncl,  or  even  of  her  own  trustee;  notwithstanding  it  may  be  plaia  thai 
MS  whole  (»bjeot  of  the  nettlement  in  the  wife's  favour  may  be  counteracted  by  this  exer» 
fee  of  her  iwmor.  Pybus  m.  Smith,  1  Yes.  Jr.  194.  Parkes  «t.  White,  II  Yea.  221.  2S1 
mn  rj.  llobhouse.  2  Meriv.  4K7.  Nantes  m.  Corrock,  9  Y<«.  1K9.  Sperling  «t.  Roeb> 
9  Yet.  175.    Sturgis  v.  Corp,  13  Yos.  190.    Glyn  m.  Baxter,  I  Younge  k  Jerr.  831. 

SIS 


if  whoK  »  mnrriad  waniMi  held  iirojierty  in  tnut  a*  l!'J(4^cut^ix. 
not  pwnvey  uiid  iluipono  oX  Iho  *iune  lu  the  <luti««  or  h«r  ti 
Wilkiowiii,  2  K(i«.  6S7.   Pnrkiiw.  eli.  i.  i  7. 

No  doubt  the  m^jnirato  (tstiit«  of  u  ,Awu  ronvtf  mntiot  bn  i-mkiI 
m'r,  niltjotil  Mtuiv  dmr^  on  b«r  pU"!.  fitlixr  BXprtvn  or  to  he  laf 
la  Ix;  •ctllcxl,  notKilLintuidtng  t)ui  dislike  of  tlut  princtipl^ 
cjt|)rwi«<.<d.  tJoDtM  M.  Ilarrix.  V  Vui.  4UT.  Naiitvti  vt.  Corrwki 
Thomut.  1,1  Vw.  604,)  thai  whwi  a  wife  joion  with  i      '      ■     ^ 


Hperling  m.  RocLford,  S  Von.  17^)1  and  by  joining  in  >« 
niarnvdwoiann  may  olcorly  mmir  under  uUigMiMw  Vkfliwilug. 
Puk«s  w.  Whito.  1 1  V«w.  2^1.  2£4.  A  ooiirt  of  Miaity  will «  — 
gTMkt  ri'Iuetiuifc,  for  the  purpose  of  ^ivlnfl  vllsct  la  th*  ii 
UUtW  wDiiuui,  for  ili«  avvoniiiKHiaUon  uf  hiT  liuAbandi  Uil 
d(4usc  that  Klin  ww  a  lVi>a  tugant.  and  iindf  r^tood  wliat  titm  di 
atipHrut«  f>roi>crty.  a  murt  oi'H(uity,  it  ha*  been  livUl.  i*  l<ounil 
(race,  {EaMix  iw.  Alkiuf.  14  Vm.  547:)  or  rHth(^^.  rn'riMfMs  (i 
tooajr,  that  although  a/r«u'»i'ivrrt'iinnot  by  tli« n[Uitab1v  |ic 
ocqalre  a  i>ower  of  porsojial  rontrooU  yet  »ha  boa  a  {■<>«(«  of  I 
pra^ty,  and  liar  artiial  dii>[>Mlli<)]i  will  tiind  ttft.  Antuilar  a*^ 
(liatincUon  Iwlwven  thv  uciiM.'ontntct  or  |[ebvntl  •.■o|:ag(in*cnb 
pa  aiimiimilion  at  her  HOfmraM  cmtatA  liaa  bt*ti  l>«(|ii«utly  reoq 
1  BoU.  t  Bool.  32.  Slw  cMa  Mitcr  tnln  nn  onntract  aflc>ctui( 
niui^t  be  a^oBl  livr  property.  Sookclt  iv.  Wnty,  1  Itrowu.  44 
Mad.aoa.  <■   t~  J 

Where  her  huaband  i»  bnniiih«d  for  Ufa,  |CauDl««a  at  I^artl 
ll>4,)ar,M  It  »M>ma,  ia  trauHportpd  huyond  th*>isca<^  tN«>raDa 
Se.  l4'MOM.Schutx.2  W.  ntit.  lrJM,)i>ri«anHllcni>ni<tny.  {EN 
rlue.  1  ^k.  116  ;  and  uw  Co.  I.itt.  l.^.  h..  1^.  a..|  in  all  lh« 
Lbat  it  i"  iiacwary  llit* 

A  iuu/ri«l  wMitan   t 
r*w>v^ry.    Dudii' 

dt!«d,  and  la  n-lAaiw  or  «otIin^i«li  Any  iuU'r^wT  thflnun,  i 
tcit.  But  no  suidi  dinpuaition  can  b<-  madi'  withiiut  Iti*  n 
thti  dond,  wlion  niMl<\  iniial  bu  auknutvlnliurd  by  bcr  tiefbn 
county  oauria,  or  bofbroaoommiuinnM'  itfi|ioint«d  rn-UtapaiW 
IndjrniMita-  by  whom  ilu-iitaxiuuininl  ujuui  Irum  hvrliu*Muiai 
to  Uin  d««4l.  Tha  court  of  nhaurery  bao  aUi)  Iddji  rM<i|^iiMd  t 
U>  deid  at  hvr  own  plouuris  widi  jiroiu^rt^  Tiwlod  in  traaUai 


.]  OP  THINOS. 

noe  of  merrhftnciifle,  in  cams  he  be  an  alien  friend  ;**  all  other  pnrchaMa 
und  by  an  inquoNt  of  office)  being  immediately  forfeited  to  the  erown.(ii)** 
9,  laHtiy,  and  ponM>nH  profeMing  the  popish  religion,  and  neglecting  to 
oath  premrrilHHl  by  Htatute  18  Geo.  IlL  c.  60,  within  the  time  limited 
pnrpone,  anv  by  Matuto  11  &  12  W.  III.  e.  4,  disabled  to  porchase  any 
tiCii,  or  hereditaments ;  and  all  estates  made  to  their  osei  or  in  tmst  wr 
i  void.(o)'" 

)  are  next,  but  principally,  to  inquire  h&w  a  man  may  aliene  ar  convey; 
11  lead  us  to  consider  the  several  modes  of  conveyance. 
sequen(*e  of  the  udmiiwion  of  property,  or  the  giving  a  separate  right 
w  of  soi'icty  to  those  things  which  by  the  law  of  nature  were  in  com- 
re  was  necessurily  some  means  to  be  devised,  whereby  that  separate 
exclusive  prom^rty  should  Ih*  originally  acquired ;  *  which,  we  r^ooL 
V  than  once  obwn'ed,  was  that  of  occupancy  or  first  possession.  ^  * 
posHeKsion,  when  oncH*  gainc<i,  was  also  necessarily  to  be  continned;  or* 
n  one  man's  <lorcliction  of  the  thing  he  had  seised,  it  would  atfain 
common,  and  all  those  niischicft  and  contentions  would  ensue  which 
was  intro<iucod  to  prevent.  For  this  purpose  therefore  of  continuing 
*M«ion,  the  municipal  law  has  cstai)lishcd  descents  and  aiienations;  the 
J  continue  tho  nossoHMion  in  the  heirs  of  the  proprietor,  atler  his  in- 
derelietion  of  it  by  hin  death ;  the  latter  to  contmue  it  in  thoMo  persons, 
the  proprietor,  by  his  own  voluntary  act,  should  choose  to  relinquish  it 
ftime.     A  trunMlation,  or  tninnfer,  of  property  being  thus  admitted  by 

(•>  Oil.  Utc  2.  (•)  I  r.  Mwm.  364. 


nd  if  an  alien  puivlinHi^  to  him  and  the  heirs  of  hiH  body,  he  is  tenant  in  tail; 
MifftT  a  rt»covon',  niid  iiftt»rwiirti!«  an  offi»H»  i«  found,  the  r<»cofenr  in  ikocmI  to  har 
odor.  (9  Co.  141.  2  HoU.  821.  4  I^eon.  K4.  Com.  D\g.  Aliens,' C  2;)  but  the 
rhajM^l  hv  an  alien  diien  not  veMt  in  the  kin^  till  ofHce  found,  until  which  the 
•iiied  ami  ni:iy  .<4U.<(tain  artionn  for  injiirit^  to  the  pro|M*rtr.  5  Co.  «52,  h.  1 
47.  4  \A*<m.  ^'1.  <,'oin.  I)i>r.  .\lien».  (^.  4.  Hut  though  an  ani»n  may  Utke  r«il 
»y  pun'LLff;  yi»t  he  (vinnot  lake  !»y  «hwc<»nt.  hy  dower,  or  hy  tha  nirte9*y  of  EnK- 
h  an*  thf  art:*  of  the  hiw;  for  the  aot  of  law.  navi*  Sir  Kdward  Coka,  (7  Co.  25, 
iff.  Aliens.  i\\.    ]\iu\  Ahr.  Alienn.  c.   2  Hla.  Com.  241*,)  frivelh  the  alien  nothinfK. 

hy  the  (*oninion  law,  (Co.  Litt.  H,  a..)  an  alien  could  not  inkeht  to  lii^  lather, 
p  father  wen*  u  natuniM)orn  Huhje(«t :  and  the  utatuten  hare  maile  no  alteration 
\wct  in  favour  (»f  |N>rHonH  who  do  not  ohtain  denixation  or  naturalitation.  So 
«'n  i^  at  this  day  ex('lud«'<l  not  only  fnmi  /i"A/iN//what  he  haa  taken  by  i>un*haM», 

fouuil.  hut  from  fViMi  r/iX-myhy  «AvhVM'  at  all :  and  the  reonon  of  thiadwtinetion 
ti«»  iwt  of  the  .f/»'H  h'thAiff,  hv  whirli  he  m>iv  take  hut  eannot  AnW,  and  the  act 

•  •  • 

.  hy  whi<*h  }i«*  e:uinot  cvfu  Ar/(v,  U  mnrk«Hl  l»y  lord  Hale,  in  hia  jud|mi^nt  in 
rC'ollininvo«Ml  r.«.  P.i<*e,  1  Ventr.  417.  where  he  nay**,  though  an  alien  may  take 
4e  hy  his  own  contruct  that  which  ht»  cannot  n'tain  apiinat  the  king,  yet  the 
tt  ennhli*  him  hy  ai*t  of  his  own  to  tr.in<ifer  hy  ht*re<litary  lUscmU  or  to  take  by 
air;  for  the  law.  »por  mfnf  t'rujtfni,  (whieh  doo<  nothing  in  Vain.)  will  not  gire  an 
e  or  fn»«»h«»M  hy  aiM  in  law.  for  he  cannot  k«H»t>  it. 

•*nil  nilt*  of  the  law  th*'n>fori*  a|>]N»an«  to  U\  tliat  an  alien  hy  pnr Attar,  which  ta 
t.  may  tak»»  n'al  i»roiM*rty.  hut  cannot  A'»///  it ;  hy  tifjtrrnU  dower,  or  curteay,  or 
conr^'ivahh*  a<-t  of  the  law.  he  cannot  even  hik-^  any  land«,  tenement*,  or 
onts  what«(f»«*v«>r.  much  less  hohl  them.  The  reamm  of  the  law*a  general 
f>f  alien-*  w«»  have  «nM«n.  «niV.  1  iMxik,  .*<71,  o72. — CiiiTTT. 

mer  tim«*<«  no  ali*'n  was  |M'rmitttHl  4»v«>n  to  o<y*u{iy  a  houiie  for  his  habitation  : 
Iteration  in  that  law  wiis  merely  in  favour  of  commerce  and  merehanU,  8ee 
list.  Kng.  .*!«'»l,  II.  '.».    IVjic.  Ahr.  Alii-ns,  C. — Chittv. 

f»l  h«»for«  the  in-juc^t.  i5  Co.  .'i2,  h.:)  and  if  the  purehaae  bi*  mode  with  the 
■nse,  then*  can  Ih»  n<»  forfeiture.    14  Hen.  IV.  21).    Harg.  Co.  Litt.  2,  b.,  n.  2.— 

n  friends  ar**  now,  hv  stat.  7  A  H  Vict.  c.  r>(>.  enahted  to  taka  and  hold  landa*  for 
>r  huAines4.  f(r>r  twentVH>n«*  yearn :  aTid  a  ]>en«on  born  out  of  the  king«lom  who«e 
a  natural-lM>rn  Huhi«H't,  ii»  enabled  to  take  any  estate  by  dovi^t*,  |>urchase» 
e.  or  ^u<'c<»«»'*ion. —  Kr.iia. 
iei»e  diitahilitit^H  have  now  been  entirely  Hwept  away.     10  Geo.  IV.  c.  7.    24  3 

:.  115. — Kiai. 

•II 
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law,  it  bi'i'iimc  m-coKsary  tliut  tliU  truiiHfer  should  bo  property  «vidrni-ni: 
order  to  prcvi'iit  <lisiiuU'»,  uither  ulxjut  tUe  Iki-t,  a»  wltwthur  llivn:  wh>  u 
transfer  at  all;  ur  coiK^LTiiin^  tlic  iK-i-iunH,  by  wlioin  anil  to  whom  it  K:i>tm 
ftrreil;  or  willi  PC{;ai-U  tti  tlif  suliji-i-trinatler,  as  wliat  tliu  thinf{  trunot't- md  « 
sistcd  of;  or,  laMlly,  with  relaliiiii  to  the  m'lilo  uiiil  quality  of  the  tranMt'er.MJ 
what  iHiriud  of  tiitio  (or,  in  other  woixltt,  for  what  eetutc  and  iuteivfit;  ihe  n 
vcyancu  was  made.  Tlie  lc;;al  eridfnvoii  of  this  tRtni»latioD  of  property  i 
callod  tlic  common  assurances  of  the  kin;rdoni;  whon-hy  every  itiaua  Mtair 
aHHurcd  to  him,  and  all  eontrovcraics,  doubts,  and  difficulties  arc  cither  pRTtM 
or  removed. 

TIk'SC  L-omnion  assuram-cs  are  of  four  kinds;  1.  By  matter  in  pait.oriK 
'which  ix  an  awuranee  truiiMicUtl  hctwi^vn  two  or  more  private  penoDso^ 
in  the  umintiy ;  tliat  iit,  (according  to  the  old  common  law,)  upon  the  vrir  tf 
to  be  tr.knuforrcd.  2.  By  matter  of  nrnnl,  or  an  anHurani-c  trunsactMl  u'dIt 
the  kind's  public  courts  of  Record.  3.  By  special  cuiftom,  oLtaiiiinj;  in  tunr  ■ 
ticular  plaeun,  and  relating  only  to  some  purtieulur  species  of  j)ro|>ertr.  Vu 
three  ui-c  such  as  take  elleet  during  the  hie  of  the  party  convoying  or  amuii 
4.  The  lourth  takes  no  etfeet  till  atler  his  <leulli ;  and  tUat  is  hyJeriie,  i-votaiai 
in  hiu  laiit  will  and  testament.    We  shall  li-eat  of  each  in  iu  order. 


CHAPTER  XX. 
OP  ALIESATiOX  HY  DEKD. 


T\  treating  of  dccdx,  I  shiill  consider,  fimt,  their  genera)  natnre;  ud.wa  J 
the  Beveral  sorts  or  kinds  of  deeds,  with  their  rcsipcetive  incidenti.  itii  i 
explaining  the  former.  I  shall  examine,  first,  what  a  deed  is;  eccoDdlr, iU »  f 
quisiti's ;  and.  thirdly,  how  it  may  be  avoided.  f 

I.  First,  then,  u  deed  is  a  writing  sealed  and  delivered  by  the  pirtiM^fi  I  J 
called  a  eliartei-,  (wrfi/,  from  its  materials;  but  most  m     "  -^ 


applied  to  the  tmnsaetiuns  nf  private  siibjwts.  it  is  called  a  deed,  in  laut/m 
ni7  <?"^k,  beeatisc  it  is  the  most  solemn  and  authentic  act  that  ■ni««f>  I 
sihly  ]H'rform.  with  relaticm  xo  the  disposal  of  his  ]>roperty ;  and  ihefffcfMW  f 
ftliall  always  he  ci<topjii!d  by  his  own  deed,  or  not  ]>eri»itted  to  tver  orpwif  I 
thing  in  contrndtcti'in  to  what  lie  bus  once  so  solemnly  and  deli  ben  li-lj'in*<^  I 
If  a  deed  Iw  made  l>y  more  pai-ties  tliau  one,  there  ought  to  be  re^UHyiiiJ 
copies  of  it  as  there  niv  ]iai1ies.  and  cadi  should  be  cut  or  indeol(d(i«J 
in  acute  angles  hi^tttr  ilintlmn,  like  the  teeth  of  a  saw.  hut  at  prrsoDtiii**! 
line}  on  tiic  lop  or  sirie,  to  (ally  or  correspond  with  the  other;  whW  *••■ 
miiile,  is  called  an  indenting,  Formoriy,  when  deeds  were  more  WDrt"**? 
pivseiH,  it  was  usual  to  wriie  holh  parts  on  the  same  piece  of  P*'^'"*,'? 
some  wurd  or  letters  of  the  alpliahet  written  K-tweon  them ;  tliroB^^j^ 
parchment  was  cm,  citlier  in  n  straight  or  indented  line,  iu  surh  t>^ 
«'>i)c-i  1^'"^'*'  !>"'<'  t'"'  "''"''  '»■  ''""*'  l>'>'^  !>"■'  hHlf  on  the  ot||~  ' 
"  'J  made  wire  'liiioniiimted  ^•jngr<iphn  ly  llio  cannnista  ;((■ 
rojripA'Mii'liaml-wniiTi;;'';  ■'}  the  woivl  lirographiimrtrcyro^fP 
that  whi.  Ii  is  divided  in  niakin-  the  iii.lentuiv  :  and  this  enrto 
in  making  out  the  itidenlnris  -H'  a  tine,  whereof  hereafter, 
denting  only  has  <'(inK>  into  use.  nilhout  cutting  through  anyll 
it  seems  at  pirseiit  l<i  sirvi'  tor  little  otlier  puq>ose  than  tol 
species  of  the  deed,  Wlien  the  several  parts  of  an  indenturaarfl 
cxcculi'd  liy  the  several  p;irtii>s.  that  part  or  copy  which  ill 
i;nmtor  is  usually  calleil  the  un-j-nal,  and  the  rest  arc  count' 

Otv  l.ltt.  1;t.  (f\  Ijn*w. f.  I, t. Ith I 
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most  fVeqnent  for  all  tho  partiM  to  execute  every  p^rt;  which  rendeni 
originals.  A  deed  made  oj  one  party  only  is  not  indented^  hut  potted 
d  quite  even ;  and  therefore  called  a  deed-poll,  or  a  single  deed.^ 
e  are  in  the  next  place  to  consider  the  requieUee  of  a  deed.  The  /Ini  of 
» that  there  be  persons  able  to  contract  and  be  contracted  with  for  the 
\  intended  bv  the  deed :  and  also  a  thing,  or  subject-matter,  to  be  oon- 
br ;  all  which  must  be  expressed  by  sufRcient  name8.rf)  80  as  in  every 
ere  muwt  be  a  grantor,  a  j^rantoe,  and  a  thing  granted;  in  every  lease  a 
lessee,  and  a  thing  demised. 

ily,  the  deed  muHt  be  founded  upon  good  and  sufBcient  emuideratUnL 
n  an  uHurious  contract  ;(^)  nor  upon  fhiud  or  collnsiony  either  to  deceive 
>ni  bona  fitie^{h)  or  just  and  lawful  creditors ;(0  any  of  which  bad  con* 
•ns  will  vacate  tho  dee<l,  and  subject  such  persons,  as  pot  the  same  in 
icirfeitures  and  often  to  imprisonment.  A  deed  also,  or  other  grant, 
thout  any  consideration,  is,  as  it  were,  of  no  effect:  for  it  is  construed 
,  or  to  be  effectual,  only  to  the  use  of  the  grantor  himself.(i^)'  The  con- 
»n  may  be  cither  *a  good  or  a  valuable  one.  A  good  consideration  r^wj 
IS  that  of  blood,  or  of  natural  love  and  affection,  when  a  man  ^ 
m  cHtate  to  a  near  n^lation;  being  founded  on  motives  of  generosity, 
.*,  and  natural  duty;  a  valuable  consideration  is  such  as  money,  mar- 
the  like,  which  the  law  esteems  an  equivalent  given  for  the  grant :(!) 
ien*f(>re  founded  in  motives  of  justice.  ])eeds  made  upon  sood  considera- 
:,  are  considered  as  merely  voluntary,  and  are  fireqnenuy  set  aside  in 
f  creditors,  and  bona  file  purchasors.' 

<•)  MUmr.c.  2,{37.  Utt.i37l,t73.  (<»  Slat  IS  BIlL  e.  L 

(/)ru.LittU.  (*)Fwk.lttI. 

i#j  i«UL  IS  nil.  e.  ft.  ((>  t  It^  tt. 

I*;  }<Ut.  r  KliB  c  4. 

i  dfed  purf>orting  to  bo  an  indenture  fihsll  have  the  effect  of  an  indenture,  and 
iiAto  o«tAt4<t  or  int<*roiit  in  uny  tenement«  or  hereditamenU,  and  the  benefit  of  a 
or  of  a  <-<>n<lition,  may  t>o  tuken,  although  the  taker  thereof  bo  not  named  a 
the  in<i**titura.     K  A  9  Vict.  c.  ItHi,  1.  A.— 8TicirA«T. 

M*nt«'n(>*  iit  not  quite  Accurately  wonitni.  From  the  exprwion  "deed,  or  other 
:  niiieht  U*  inferred  that  a  <1(mh1  wati  a  t«|>ocii*«  of  grant:  whereas  a  ftrant  it  only 

*  of  rr»tiv«*yiiiu^*  by  <lei*d.  Next,  it  ih  not  true  thai  all  deed*  or  all  icranta  made 
:^n«i<lenition  an*  of  no  cflVn't :  for,  Ut.  Ai^  to  all  deed*  which  operate  at  00m- 
or  hy  tran^inutation  of  )»OHHt»!(.Hion.  I  imagine  that  they  will  be  valid  at  law  to 
ewutfA  they  i»rofeHs  to  imuui  at*  against  tlie  grantor,  though  made  without  any 
tit»n :  and,  2d.  Am  to  detMlfi  which  oix*rttte  under  the  statute  of  UMsa,  thoy 
Lftj^e  which  n*>ultfi  to  th«)  grantor.  To  all  ap|>earance,  indeed,  no  change  is 
ho  gruntor'K  title  or  rigliti*  by  hu(*Ii  a  dtHsl ;  yet  that  it  is  without  effect  in  law 

*  Mftid.  h**caii'*e  it  work**  nuch  an  alteration  in  the  grantor**  estate  from  that 
liail  U'fore.  that  any  deviite  of  the  lan<U  made  before  the  date  of  the  deed  will 
Tect  uTilcHM  th*>  will  Im'  rei»iiMi!ihe<l. — that  i^,  in  fact,  new-made. — CoLBSims. 

roneeive,  14  iinly  true  of  a  iMrgnin  and  nale;  for  "herein  it  i«  Mud  to  dillbr 
t.  which  may  )h*  without  any  conMfh'ration  or  cause  at  all:  snd  that  [a  bargain 

hath  aUvavt  Kome  meritorious  c»uih*  moving  it,  and  cannot  be  without  it." 
>«'h.  2*J1.  Rut.  otherwii«o,  a  vnluntar>'  conveyance  is  good  both  in  law  and 
Linxt  the  party  hiniM>lf.  Tr.  of  Eq.  h.  1,  c.  A,  s.  2.  It  UMd  to  be  thought  if  a 
^ie  a  volutitar>'  grant  of  Undn,  although  he  could  not  resume  them  himaelf, 
mft4'rwanU  iiia<le  another  conveyance  of  them  for  a  valuable  oonsitiermtion,  tho 

would  Ke  v(»i<l  with  n^ganl  to  this  purchanor  under  tho  27  Elis.  c.  4.  But  it 
riiin<Hi  hy  lord  Man<4Held  and  tho  court  that  there  muiit  be  some  circumstance 
o  va<>Ate  the  fip(t  <*<>nv«*yunce,  the  want  of  conKideration  alone  not  being  mifll* 
M*  Towp.  7n.').  lUit  it  hiiM  ftince  Un^n  <i«^id<Hi  (9  Eaiit,  59)  that  a  roUniary  vettle- 
Ofifhi.  mn<le  even  in  mnjtuin^tum  of  mttural  love  ami  a/fMofi,^-evcn  as  a  prnviaion 
*ar«^t  relation**.  i>arent>i  or  children. — in  void  an  against  a  suhaequent  purrhssor 
Mf  «Y)n«ii<l<*ration.  although  nuch  purchaiior  had  notice  of  the  prior  nettlement. 
"in  in  indeht«*<l  at  the  time  of  making  a  voluntary  grant,  or  becomes  to  aomi 
«« it  will  h«  c<inHi(lered  fraudulent  and  void  with  respect  to  creditors  under  the 

5.  And  if  a  |M>nw»n  make*  a  voluntar>'  grant,  and  afterwards  becomes  bank* 
'ther  he  wan  indeht4Hl  (ir  not  at  tho  time,  it  will  be  void  by  the  1  Jac  c.  15.  and 
'  granted  may  >n>  con\''ey«*d  by  the  commiiwioners  to  the  sssignoet  for  the  benefit 
iditors.     1  Atk.  93. — Cusutiam. 
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Thirdly,  the  deed  mnst  bo  writteny  or  I  proRnmc  printed*  for  it  mav.be  in  i 
character  or  any  languajrc;  but  it  must  be  upon  paper  or  parchment.  Fori 
be  written  on  stone,  board,  linen,  leather,  or  the  liKe,  it  is  no  deed.(m)  W< 
or  stone  may  be  more  durable,  and  linen  less  liable  to  rasurcs ;  but  writing 
paper  or  pai-c^hment  unites  in  itself,  more  perfectly  than  any  other  way.  b 
those  desirable  qualities:  for  there  is  nothing  else  bo  durable,  and  at  the«i 
time  so  little  liable  to  altei-ation;  nothing  so  secure  from  alteration,  that  ia 
the  same  time  so  durable.  It  must  also  have  the  regular  stamps  impoMd  oi 
by  the  several  statutes  for  the  increase  of  the  public  revenue;  else  it  cannot 
given  in  evidence.  Formerly  many  conveyances  were  made  by  parol,  or  w 
of  mouth  only,  without  writing;  but  this  giving  a  handle  to  a  varietv  of  fhi 
the  statute  20  Car.  II.  c.  8  enacts,  that  no  lease  estate  or  interet^t  in  landA.  te 
ments,  or  hereditaments,  made  by  livery  of  seisin,  or  by  parol  only.  ?e» 
leases,  not  exceeding  thn»e  years  fi-om  the  making,  and  whereon  the  re«n 
rent  is  at  least  two-thirds  of  the  ival  value,)  shall  he  lo(»ked  upon  an  of  pn^ 
force  than  a  lease  or  estate  at  will ;  nor  shall  any  assi^nimeiit.  grant,  or  « 
render  of  any  interest  in  any  treehold  hereditaments  be  valid:  unlesn  in  bo 
cases  the  same  be  put  in  writing,  and  signed  by  the  party  granting,  or  his  ^ 
lawfully  authorized  in  writing.* 

(••1  Co.  LItt.  2».    F.  N.  B.  122. 

The  hotter  Amoricnn  doctrine  seoms  now  to  W  that  voluntary  con  vera  ncff  ^  &■ 
bonii  Juie  n\(idv.  an<l  not  ori^iinally  fruiidulont  uro  valid  against  vubisequent  purrfatf^wnd 
notice  oitli<*r  actual  or  constructive,  tlackson  vs.  Town,  4  Cowen,  i'AKl.  Kicher  rt.  HikM 
Mass.  l.il).    Oitlicart  v.*.  Kol.inson,  T)  Peters.  S.  C.  Rep.  2X0.    4  Kent's  Com.  i»X\, 

There  are  some  deeds  to  the  validitv  of  which  a  consideration  need  not  iiar^hii 
Btated.    It  was  not  re(|uired  at  common  hiw  in  Icoffnientii,  fines,  and  lea.«e«,  in  cmiitt 
tion  of  the  tealty  and  homage  incident  to  every  such  conveyance.     The  Uw  rutit 
consideration  from  the  t»^nure  itself  and  tJie  solemnity  of  the  act  of  oonTeTuop.  Hi 
necessity  of  a  consideration  came  fn^ni  the  courts  of  equity,  where  it  ww  heid  n^ail 
to  raise  a  use:  and,  when  uses  were  introdut^  at  law,  the  courts  of  law •dopMrf lb 
same  idea,  and  lield  that  a  consideration  was  neceKsary  to  the  validity  of  adfidcfAr 
gain  and  sale.    It  has  been  Inn^  the  settled  law  that  a  consideration  eJcprwN^  vjtmd 
was  necessary  to  give  etlect  to  a  modern  conveyance  to  uses.     Lloyd  ri.SpiIiM.Jii 
Rep.  14S.     Jackson  vs.  Alexaiid<*r.  H  .Tohns.  41)1.     Preston  on  Abst.  vol.  3. 13,  It  b 
consideration  need  not  be  exjiressed  in  the  cleed;  l»ut  it  must  exint.    niikfsfcfiwa' 
liarb.  S.  C.  Kep.  455.     Tlie  mt*ntion  of  the  con "iitlem tion  in  a  deed  was  to  wffrti* 
■  suiting  trust:  but  it  i«(  only //rmf//  ///Wr  c^vidence  of  the  amount,  and  may  be  nw^  If 
parol  proof.    Meeher  vs.  Meeher.  li»  <'onn.  .'IS3.     4  Kent  Com.  4C5.— 8ramviM 

•Com.  Di-r.  Fait,  A.     3  Cbittys  (\)m.  L.  ft.    There  neems  no  doubt  thit  it  ■?  *" 
printed,  and  that,  if  si;;natiires  )>e  re4|iiisite.  the  name  of  a  party  in  print  it ikefMi  1^ 
the  instrument  would  suilice.     2  M.  A'  S.  'JSS. — Ciiittv.  I* 

*  Tourts  of  etjuity.  tlHiUL'h  the  practice  has  been  lamented,  have  long  been  ii  A^**  I* 
of  deci<lin«r.  upon  eijuitable  p-nuntN.  in  contradiction  to  this  poi»itire  enaelBfii^  1^' 
earliest  case  of  the  kind  api»ears  to  have  been  that  of  Foxcraft  r#.  Lyrtff,  (CbPw^^     *• 
I0f<.)    1W  the  )ii«:hest  tribunal  of  tlie  rejdm  it  was  held  to  be  against  conwiw**^    * 
a  party  wbi>  ha<i  entered  int<»  land««  and  exjtended  his  money  on  the  fcilhrf*^ 
agreement  to  b»»  treat <mI  a««  a  tre^pn^sser.  ami  for  the  other  party,  in  fr«a«irfkii*ff 
nient,  (althoiigli  that  was  nnly  verbal.)  to  enjoy  the  advantufte  of  the  money  wjp^ 
This  determination,  tlidugh  in  tbe  teeth  of  the  act  of  parliament,  waa  dMrirftaii 
on  sound  abstract  )»rinri]»b's  of  natural  justice,  and.  confirmed  aa  it  ha»b*''f 
almost  <laily  sucees>i(in  of  ana1n^MU*<  authorities,  is  not  now  to  be  queatione^ 

It  is  settled,  al^ti.  that  tru>t«*  <if  lands  arising  by  implication,  or  operation rfJ^J 
not  within  the  statute  n{'  frauds:  if  they  were,  it  has  lieen  said  that  atatutew*"^ 
to  promote  fraud*^  rathi-r  tlum  ]irevent  them.  Young  r*.  Poachy,  2  Atk.SMi^-  ■* 
r.y.  Willis,  2  .\tk.  71.     Anonym.  '2  Ventr.  o«»l. 

The  statute  of  framU  enact>  that  no  agreement  respecting  landa  ahall barf""** 
less  it  be  signe<l  Av  t/u-  pm-fif  fn  L-  r/nti-./nf :  but  the  statute  dot*«  not  any  *^*'5iC 
nient  so  signed  -ihall  hv  enf«»rce(l.  To  adopt  that  coniitruction  woulibeH^^^rJ  -^ 
]»ei*son  who  had  prorured  :iiioih<M'  to  sign  an  agreement  to  make  it  depend  en  P^  i  ' 
will  and  i»lea'*ure.  wh«'ther  it  shi»ul<l  be  an  agre«»ment  or  not.  liord  RediaHtll*^  I  ;' 
lias  intimated  a  <louiit  whether  in  any  ease  Inot  turning  upon  the  et of  P^^.F^S  u^ 
ane«')  an  agreement  ought  t<»  lie  enfnr<'e<l  whiih  has  not  lK»en  aipitM  hr,  WW^'R  IL' 
lH,th  parties.  ]^iwnn>.»n  »•>.  Sutler.  I  Sch.  &  I.ef,  lIO.  (VRourke  ra.  FafBJiAtl*;  ■^' 
Beat.  ftL\    Lt)rd  Ilardwieki-  ami  Sir  Wm.  C.rant  held  a  different  dn      incu  ■  "^*  ■* 


I 
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the  matter  written  muMt  bo  legally  or  orderljf  sot  forth:  thmt  it, 
tie  wonlK  HufHi'ieiit  to  H|M^c?ity  the  a/iptNsment  mnd  bind  the  partite; 
lieiK'v  tntiHt  Ik)  loft  U>  the  <'ourt8of  law  to  determine.(ii)*  For  r^oag 
ilutviy  no(*i>MHury  in  law  to  have  all  the  Ibmial  parts  that  are  I- 
rn  out  in  4loe<l(S  fw>  an  there  l>e  nullicient  words  to  dechu^  clearlj 
the  |mrty*H  nieatiiii;^.  But,  an  thoKo  tormal  and  orderly  parts 
h1  to  convoy  that  moaning  in  the  clearest,  distinetest,  and  most 
nncr,  aii<l  liuvo  lK*on  well  coniiiderod  and  settled  by  the  wisdom 
3  ap*H,  it  in  pru<leiit  not  to  deiMirt  from  them  without  good  reason 
K.*osiMty  ;^  and  tlu^ofore  I  will  hero  meotkm  them  iu  their  ii8iial(o) 

mijtes  may  1h>  iuhhI  to  set  forth  the  number  and  names  of  the  parties, 
idditionH  or  titles.  They  also  contain  the  recital,  if  any,  ol*  saeb 
nu'iits,  or  matters  of  fact,  as  are  neceswiry  to  explain  the  reasons 
the  premnit  traiiHaotion  is  founded;  and  herein  also  is  set  down  the 

I  u|Mui  whii-h  the  deed  is  made.  And  then  follows  the  certainty  of 
f^rantee,  and  thin^  ^(rantcd.(p) 

.  come  the  hitbendutn  and  tememdum.iq)  The  office  of  the  habendum 
o  <ii'termine  what  estate  or  interest  is  ^i^ranted  by  the  deed:  though 
performed,  ami  Hometinies  is  performed,  in  the  premisesw  In  which 
indum  may  loHnen,  euUr^e,  explain,  or  qualify,  out  not  totally  con- 

rc|Mi^nant  to  the  estate  granted  in  the  premises^  As  if  a  grant  be 
the  hoirs  of  hirt  body/'  in  the  premises,  kakmdum  "to  him  and  his 
r,"  or  via*  wnut;  here  A.  has  an  estate-tail,  and  a  foe-simnle  ex- 
■eon^r)  li<it,  luul  it  l>een  in  the  premises  **to  him  and  his  heirs;" 
o  him  for  life,"  the  htilM'nJHm  wimld  Ih)  utterly  void;(s)  for  an  estate 
ie  is  voHtiMl  ill  him  U^fore  the  hulfendum  comes,  and  shall  not  after- 
ken  away  or  devested  hy  it.  The  tenendum^  ^  and  to  hold,"  is  nom 
9  UAc,  and  is  only  kept  in  hy  custom,  it  was  sometimes  formerly 
i^iiify  tlie  tonure  hy  m-hieh   tl^  oMate  granted  was  to  he     r«*M|9 

**UntndHm  /wr  lurntium  mUttin\  in  burga<jio^  in  tibero  $ocagio,    »• 

II  tlii'so  U*iiig  n(»w  nMiuced  t«>  free  and  common  socage,  the  tenure 
•citiiMt.  Bi*f(>re  tlio  i^atuto  of  quia  nnjAorfit,  IK  £dw.  1.,  it  was  also 
ricti  to  driMkte  the  lonl  of  whom  the  land  should  be  holden:  but  thai 
L  ts».  (t>  n>M. 

•  '  r.^Utt.  21.  S  RolL  It^  It,  SL  CM^Jae.«n. 


iin«t.  4.V>.  Fowl.*  fjr.  Fr»itimii.  1»  \Vi».  354.  Wi»»teni  w.  Runell,  3  Vei.  4 
rrl  l-Hilon.  without  i*xfir«^«l,v  (K>(M<lir>f;  thi^  point,  neems  to  have  leaned  to 
lc'<t  vi<*w  of  tht»  iiu«*^tinu.  (HuiUlh'MtoiM*  v*.  Rl<*ooe,  II  Vci.  592;)  and  8far 
iiT  wiitht-fl  it  to  Im'  (N>ii>i«lfri'd  wht*thor.  when  one  party  hsi  not  bound 
thor  it  not  ttt  lihiTty  tt^oiitor  ii>to  »  ii«*w  agreement  with  a  third  psison. 
:ch.n.  1  ^M\  k  Wiilk.  4-JS.— <'iiiTTV. 

H  a:  'J  Virt.  r.  KNV.  ^.  4.  a  ft^otViiient  made  after  the  1«t  of  October.  1845, 
r(H>tfin«Mit  iiiiuli*  undor  a  oihUmii  hy  an  infant,  nhall  be  void  at  law  unlsis 
(ii-o'l :  ;ith1  it  in  alfu>  oiniottMl  that  a  partition  and  an  oxohanire  of  any  here* 
:  \to\\\\i  ropyltold.  uii'l  a  l«^LM\  r«i)iiirtHi  hy  law  to  be  in  writing,  of  any  her^ 
if  an  aM<>i>rini>**tit  of  a  <luitt«4  intoro^tt  not  Wing  copyhold  in  anv  heredita^ 
tiurriii'liT  in  writing  of  any  int«T««Ht  thomn  not  bemga  copyhold  interest, 
;  an  iiit<T***>t  which  iiught  l*y  Uiw  have  U>4>n  created  without  writing,  made 
tiay  of  <Kto)M'r,  l.'^4'>,  Hhall  aUo  he  void  at  law,  unlets  made  by  deed.— > 

rorr<»rtly  d«»«icri)»o  land  t»y  itM  r|«iantiti<»^  an<l  oocupiora,  though  it  dencribe 
a  parish  in  \%hi<-h  it  it  not.  tht*  hind  ^hall  {mi^h  by  the  de<Mt.  «'>  Taunt.  207. 
with  hhinkt.  aiwl  aft4*rwar<li(  filh^l  up  an<l  delivered  hv  the  agent  of  the 
.  I  AnHt.  2*^.».  4  I^  k  A.  \Trl.  And  the  palpable  muiUke  of  a  word  wtll 
»  maiiifi'>«t  intont  of  tho  |>artieii.  lMr>ug.  ;iH4.--^HirrT. 
n  in  plt>ailin:;  in  f:ivoiir  of  folh>wing apiiroved  precedenta,  "nam  nihil  Mmiil 
et  |M>rf<*(*tuni,"  may  wpU  U*  applie«l  to  conveyancing.  (*o.  litt.  *2^.  a. 
le  TfiUM^n  for  unin^j  parti<*ular  «'Xpn»^*ionB  will  appear  after  many  jreare' 
teforo,  upon  a  cun»ory  conriidfration.  the  wordt  seemed  unneceeaary,  if  not 
uirrr. 
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Btatiito  direct inf^  all  future  purchasers  to  hold,  not  of  the  ininiediato  jriLtar, 
hut  of  the  cliiof  lonl  of  the  fee,  this  us^e  of  the  tentnUum  hatb  Uvu  siNi  mi. 
quaUrd;  thim^h  for  a  loii«^  time  after  we  find  it  mentioned  in  amifiii  ijivm 
that  tiie  telle  men  tt<  shall  l)e  holden  dc  capiUiUbus  Jominii</t'Mfi;it}  buta^ikbo. 
pressed  nothin<^  nioi-e  than  the  statute  had  already  provided  fur.itgndnlf 
grew  out  of  use. 

4.  Next  follow  the  terms  of  stipulation,  if  any,  upon  which  the  gnn!i4Da^, 
the  fiiwt  of  which  is  the  reddendum^  or  reser\-ation.  whereby  the  (rniitardril 
create  or  reserve  Home  new  thin^  to  himnelf  out  of  what  he  had  Letunri^ui 
as  **  renderi!!^  therefore  yearlv  the  sum  of  ten  Bhillin^s,  or  a  pepper-eDrD.urm 
days*  plou^liin^,  or  the  like/^w)  Vnrler  the  puix'  feodal  hvstoiii,  llih  wii^ 
redifus,  return,  or  rent,  consisted  in  chivalry  principally  of  niihtary  wirk-r*:! 
I'ilieinage,  of  the  most  shivish  ot!ices;  and  in  socage,  it  usually  coD!ii!(t:»ut'i!i>jM', 
though  it  may  still  consist  of  sen* ices,  or  of  any  other  certain  profit.iri  Ip 
make  a  reddendum  good,  if  it  be  of  any  thing  newly  created  hv  iLe  deriib 
reservation  must  be  to  the  grantoi"s,  or  some  or  one  of  them,  and  nut  to  ay 
stmnger  to  the  deed.(x)  Ihit  if  it  be  of  antient  sen'ices  or  the  like,  anuMIr 
the  land,  then  the  reservation  may  be  to  the  lord  of  the  fee.<y) 

5.  Another  of  the  terms  upon  which  a  grunt  may  l»o  made  »  a  rWte 
which  is  a  clause  of  contingi'ncy,  on  the  happeiiing  of  which  the  estate  fEiuHi 
nniy  be  defeated:  as  "jmjvided  always,  that  if  the  mortgagor  ^kaU  |aT  III 
*S001     niortgagce  *r)00/.  u])ou  such  a  day,  the  whole  estate  granted  ^)uiil ^ 

^     tcrmine;"  and  the  like.(j) 

0.  Next  mny  follow  the  clause  of  jrarrnnttj;  whon*l>v  the  grantor <liJtklr 
himself  and  his  heii*s,  warrant  and  secure  to  the  gnintee  tlie  estate  w  tTintid/il 
By  the  feodal  constitution,  if  the  vassal's  title  to  enjoy  the  feud  V3<  di^iM 
he  might  vouch,  or  call  the  lonl  or  donor  to  warrant  or  insure  his  pft:»tak 
if  he  taile<l  to  do,  and  the  vassal  was  evicted,  the  U)rJ  was  tiunnd  to  jd^iii 
another  feud  of  e<|ual  value  in  rcconi])ense.(/>i  And  so,  by  our  antivM  bv.I 
before  the  statute  of  tptia  rtnjttorri:  a  nnin  enfet»rted  another  in  foe,  by  tiir fciAi 
verb  dt'di^  to  hold  of  him.Nelf  an<I  his  heirs  by  certain  services;  thelavanKii 
a  warranty  to  this  grant,  which  bound  the  feotfor  and  his  heirs,  to  wbon il 
services  (which  wciv  the  consideration  and  equivalent  for  tbepft"^ 
originally  stipulated  to  be  rendered.(o)  Or  if  a  man  and  his  anoeston kiii» 
miMnoriallv  holdfu  land  of  another  and  his  ancestors  by  the  service  ol' Ihi^S 
(which  was  called  hnunifjt'  amuy}<tnd^)  this  also  bound  the  bird  to  wamDiysf 
tlie  homage  being  an  evidence  of  such  a  teixlai  grant.  And,  upon  a  «■' 
principle,  in  ca^e,  alter  a  ])arlition  or  exchange  of  lands  of  inheritaw*. ciAf 
party  or  his  heirs  be  evicted  of  his  share,  the  other  and  his  heirs  aw  1«0^* 
warranty.(<)  because  they  enjoy  the  iHjuivalent.  And  so,  oven  at  ihisdaT.^* 
a  gift  in  tail  or  lease  tor  life,  rendering  rt»nt.  the  donor  or  leseoriDd  hiih* 
(to  whom  the  rent  is  payable)  aiv  iKmnd  to  warrant  the  title.(/)  '**J 
leoHment  in  fee,  by  tlu'  verb  dvdi,  since  the  statute  of  quia  rw/rfortf .  the W' 
only  is  bound  in  the  im])lied  warranty,  and  not  his  heirs ;(</)  becniwciti^*** 
j)ei's<»nal  contract  on  the  ]»art  of  the  feoflbr,  the  tenure  (and  of  want  ■ 
antient  serviees?  rcsultin:^  back  to  the  superior  lord  of  the  fee.  AndiaiB' 
**M)n  *'**'"'■'*  of  alienation,  grndually  intniduce*!  since  that  rtatot*,  •••^ 
-1  ranty  wbat^iever  is  i!nplied;(/0  they  bearing  no  sort  of  analih^y •  • 
original  feotlal  donation.  Anil  thereloiv  in  sucli  eases  it  lK?oame  iieftrf^* 
add  an  express  <'l;Mise  ot'  waiTanty  to  bind  the  grantor  and  his  heii»:  «^" 
a  kind  of  covenant  real,  and  can  only  be  create«l  b^'  the  verb  iMrratf»* 
H-tirr(ini\i) 

These  ex])ress  wjirranlies  were  introduced,  even  prior  to  the  rttlitfrf^ 
emptorns,  in  order  to  evaile  the  strictness  of  the  feodal  doctrine  of  ni  ~^ 

(«.  Ajii'-'ii  l'\.  N<^  1.    Mi'l.'X.  Furmtd.  />u.*iiN.  (•;  <V.  Ult.  W4. 

(«•>  n.1.1.  N  ■  M.M.  IMP-  111.  ('•utt.4i4aL 

^«'l  S.  .■  jiip-  41.  t«»  Co.  Utt.  IT4. 

(«.  I'i.  w.t.  i::.    s  \W\^.  :1.  (/i  nM.SH. 

iV)  AM«."U'lix.  N-  I.  |i  li?  i.  \9)  Ihld. 

(•■U'Li  S    II.;.!.  }MK<^iii.  (*/n<id.lQL 

(-   ni.l.  N^*- 1.  p:p-  i.  C«>litt.|TA 
\^,  i'liui.  i.'lf  t.  »  uiiil  ::6. 
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ient  of  the  lioir.  For,  thou|^  he,  at  the  death  of  hie  aneeetor, 
ervd  on  any  tonernentM  that  were  aliened  withoot  his  ooneiir> 
*auMo  of  wurrant y  wuh  added  to  the  anceator'e  ffrant,  this  ooire- 

upon  the  hoir  inHurcd  the  grantee;  not  so  much  hy  oonflnniiig 
bh^ing  Huch  heir  to  yield  him  a  recompense  in  Uuids  of  eqniu 

in  ittvour  of  ulionatiourt,  Hupposing  that  no  anoeetor  wooM 
erit  hiH  next  of  blood  \{k)  and  therefore  presaminff  that  he  had 
ihle  eonniderution,  either  in  land,  or  in  monej  whieh  had  por- 
[  that  thiH  e<|uivulent  deHcended  to  the  heir  together  with  the 
nty.  S>  that  when  either  an  ancestor,  heingthe  rightfbl  tenant 
conveyed  the  land  to  a  Ht ranger  and  his  heira,  or  released  the 
[lie  to  one  wlio  wan  already  in  possesHion,  and  soperadded  a 
deed,  it  wart  held  that  Huch  warranty  not  only  bound  the  war* 
»  protect  and  anHure  the  title  of  the  warrantee,  but  it  also  bonnd 
iH,  whether  that  warranty  waiii  lineal  or  coUattral  to  the  title  of 
:/  warranty  wart,  whore  the  heir  derived,  or  might  by  poasibilitj 
i  title  to  the  land  warranted,  either  iYom  or  through  the  anoeetor 
arranty ;  art,  where  a  father,  or  an  elder  son  in  the  life  of  the 
to  the  dirtrteirti>r  of  either  themselves  or  the  grandfather,  with 
art  lineal  to  the  younger  rton.(/)  CoUattral  warranty  was  where 
» the  land  neither  whm,  nor  eould  have  been,  derived  th>m  the 
eetor ;  urt,  where  a  younger  brother  released  to  his  father's  rMM 
urraiity ,  thirt  was  collateral  to  the  elder  brother.(in)  Bnt  *- 
cMinveyaniH'  to  which  the  warranty  was  annexed  immediately 
sin,  or  o]K'ratiHl  itrtelf  as  such,  (as,  where  a  father  tenant  Ibr 
ainder  to  hirt  rton  in  fee,  aliened  in  iee-simple  with  warranty,) 
original  muni  Tent  ly  founded  on  the  tort  or  wrong  of  the  war> 
wart  called  a  warranty  commencing  by  disseinn;  and,  being  too 
Urt  to  l>e  rtupported,  was  not  binding  uiion  any  heir  of  aavh 
or.(  n ) 

an<i  colhitenil  warranty,  the  ohiigtition  of  the  heir  (in  case  the 
•victnl,  to  yield  him  other  lands  in  their  stead)  was  only  on 
le  had  other  nuitieient  landrt  by  dertcent  tVoni  the  warranting 
t  though,  without  uKHets.  he  was  not  bound  to  insure  the  title 
1  curtt*  of  lineal  wurninty,  whether  artsetrt  descvnded  or  not,  the 
ually  barred  from  claiming  the  land  himjft'l/;  for  if  he  could 
claim,  he  W(»uld  then  gain  aArtetrt  by  descent,  (if  he  had  them 
nin-^t  t'liltil  the  warninty  of  hirt  aneerttor:  and  the  name  rulefp) 
1st  ice  adrtpted  alrto  in  rert|>ect  of  collateral  warranties,  which 
i  no  ahrtots  desceiideil)  barriHi  the  heir  of  the  warrantor  fWrni 
1  by  any  collatenil  title ;  u]M»n  the  presumption  of  law  that  ha 
liavo  assets  by  des(vnt  either  from  or  through  the  same  ancestor. 
oe  of  ihir<  latter  bninch  of  the  rule  was  lelt  very  early,  when 
Mirtrsy  t'M>k  upon  them  to  aliene  their  lauds  with  warranty; 
wurninty  of  the  father  dertcending  up«>n  the  son  (who  was  the 
part'iitrt)  barred  him  from  claiininirhirt  maternal  inheritance ;  to 
le  Ktatutt*  of  (MoiMvster.  0  Ivlw.  1.  e.  a,  declared,  that  such  war* 
no  bar  to  the  mmi.  nnlcrtrt  asset rt  dert<vnde<l  tVom  the  Ikther.  It 
attemptcfl  in  .'>n   K<Iw.   III.  *to  make  the  Mime  pro-    r*«n«| 

by  niactinir.  that    no  collntenil  warranty  nhould  be     ^ 
ere  ahscts  df«icended  tnmi  the  same  ani*estor;(Y)  but  it  thou 

etlV<t.  Ilowrver,  bv  the  rttatute  11  lien.  VII.  c.  20,  notwith* 
ienation  with  warranty  by  tenant  in  dower,  the  heir  of  the 
arred.  thoui^h  he  also  be  heir  to  the  wife.  And  by  statute  4  A 
I  warnintie^  by  anv  tenant  for  life  shall  be  void  against  those^ 

ri'version  ;  and  all  c<»llateral  warranties  by  any  ancestor  who 

Utt.  T.X  (•)  On.  UlL  lot. 

t.  MTiv:!.?!!^?"?.  (^'Uit.||71l,TlS. 

•I.  MTiiA.  T<C.  (t.Co.  lJtS.m 

iSt 
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has  no  estate  of  inheritance  in  possession,  hhall  be  voi<l  a^innf  hi*  ln-ir.  |r 
the  ^v()rding  of  which  last  (statute  it  should  scorn  that  the  lcp>latu7e  BMitM 
allow,  that  the  collateral  warranty  of  tenant  in  tail  in  po8Sl•s^ion.  iiR«cvDdtt 
(thouf^h  without  assets)  ujwn  a  remaindemian  or  reven*ii)ner.  »faoBM  d 
bar  the  remainder  or  reversion.  For  thou/^h  the  judges,  in  expuiiidi^  At 
statute  de  donis,  held  that,  by  analogy  to  the  statute  ot'  Cvloucester.aliDfitfik 
ranty  by  the  tenant  in  tail  without  assets  should  not  bar  the  i!isnciiiiiri.ui 
they  held  such  warranty  with  assists  to  bo  a  suflioient  bar:-r;  whiehvfrdc» 
fore  formerly  mcntioned(«)  as  one  of  the  ways  whereby  an  c^state^lail  nielli 
destroyed;  it  being  indeeu  nothing  more  in  effect  than  exchan^n;;  tbe  U 
entailed  for  others  of  equal  value.  They  also  held  that  collateml  wamiinv 
not  within  the  statute  de  donis  ;  as  tliat  act  was  principally  intended  lopmil 
the  tenant  in  tail  from  disinheriting  his  own  issue ;  and  therefore  nliital 
warranty  (though  without  assets)  was  allowed  to  be,  as  at  comnraliT.i 
sufficient  bar  of  the  estate-tail  and  all  remainders  and  reversions  txpccM 
thereon.(0  And  so  it  still  continues  to  bo,  notwithstanding  the  stititeUffM 
Anne,  if  made  by  tenant  in  tail  in  possession  :  who  therefore  may  nor.Yiihii 
the  forms  of  a  line  or  i-ecovery,  in  some  cases  make  a  good  convevaim  ii  l» 
simple,  by  superadding  a  warranty  to  his  grant;  which,  if  aceoDpuiediil 
assets,  bars  his  own  issue,  and  without  them  bars  such  of  his  heirs  as  an  Wii 
remainder  or  reversion." 

♦3041  *^'  '^^^^  warranty  usually  follow  covenants?  or  conveDtinaa.iliA 
-■  are  clauses  of  agrei'^ment  contained  in  a  deed,  whereby  eitlwr  fif 
ma}''  stipulate  for  the  truth  of  certain  facts,  or  may  bind  himself  toperf^mff 
give,  something  to  the  other.  Thus  the  grantor  may  covenant  that  be  hiikl 
right  to  convey ;  or  for  the  grantee's  quiet  enjoyment ;  or  the  like;  thepaii 
may  covenant  to  pay  his  rent,  or  keep  the  premises  in  repair,  ftc.{a)  If ii 
covenantor  covenants  for  himself  and  his  heirs^  it  is  then  a  coveiuuit  riLhI 
descends  upon  the  hell's;  who  are  bound  to  pertbrm  it,  provided  tkcrlM 

(•*)  Litt.  a 712.   2Iiwt.2l«3.  ;«)C(».IJtt.ar74.   STiMl.a& 

(•^Pagullti.  (•)Ap|ieii.tix,Noil.|2,p«|Bii& 


**  But  now,  >)y  the  Btatute  3  «&  4  W.  IV.  o.  74,  all  warranties  entered  intoafttrtkt'^ 
I>e(>oinl>or,  IS33,  by  a  tenant  in  tail,  shall  be  void  agaiii»t  the  iMue  in  tail  and nbmI^ 
man.  By  the  Btatute  ii  &  4  W.  IV.  c.  27,  8.  3«.),  the  effect  of  warranty  in  loUiagi^jl 
of  entry  was  taken  away ;  and  by  the  iiume  statute  the  writ  of  ^camaitia  e&«iifliii 
writ  of  voucher,  hy  the  licln  of  which  the  |jarty  wishing  to  obtain  the  prottctiaBtf  * 
ranty  might  liavc  dofcncicd  himself,  were  also  abolished.  So  that  waiTantiaif* 
C'>4t:tte,  whirh  have  indcc<l  been  long  disused,  cannot  now  have  any  |>rBCtiod cp^* 
— Krrk. 

*  Ah  to  covenants  in  general,  see  Com.  Dig.  Covenant.  The  word  *'<w<*  ••  ■* 
essentiallv  necesrtarv  to  the  validitv  of  a  covenant,  for  a  ivonao  to  pav  iaaeoiMiA'' 
may  be  so  declared  u]>on.  Cla]»ham  V9,  Moyle.  Lev.  155.  And  it  may  ba  iiwiia" 
tiie  exception  in  another  covenant.     IG  East,  3r>2.  * 

A  vcn(ior*H  covenant  that  he  hath  riglitto  convey  ia  usually  only  againit  hit ^l^ 
and  not  absolutely  that  he  lias  a  good  title.     Sometimes,  when  he  takes  bfdi    '^ 
covcnnnts  against  his  own  acts  and  those  of  his  ancestor ;  and  if  by  deviae,  a  ii 
for  him  to  covenant  against  tlio  acts  of  the  devisor  as  well  as  hia  own.    Bot  thi 
wordn  **  notwitlistanding  any  act  hy  him  done,"  fte.  are  general! v  to  be  taken 
the  covenant  to  acta  of  his  own.    2  Bos.  k  Pul.  22,  26.     Ilob.  12.    See  tbac 
on  covenants  for  good  title,  2  Saund.  178,  a. ;  b.  \)^\, 

Covenants  which  affect,  or  arc  intimately  attached  to,  the  thine  granted,  aiM 
pay  rent,  kv.^  arc  so.id  to  run  with  the  land,  and  bind  not  only  theleaMe,buthiiL.^ 
also,  (')  Co.  10,  b..)  and  enure  to  the  heir  and  assignee  of  the  lessor,  evMallka^J 
named  in  the  covenant.  See  2  Tj<»v.  \^'1,  As  are  also  those  which  the  paaft*^f 
that  he  is  seise<l  in  f«»e,  lias  a  riglit  to  convey,  for  qniet  ei\ioynient,  for  ftiiwf  ■•'^ 
and  the  like,  which  enure  not  onlv  to  the  grantee,  but  also  tohi«a8sigBce,(llbi^V 
S.  <;.  oTaunt.  41H.  4  M.  &  S.  188,  id.  53.)  and  to  executora,  Jbc.  aocwrdingtotWii* 
of  the  wtatc.  2  Lev.  20.  Spencers  case,  5  Co.  17.  b.  3  T.  R.  13.  And  thwetwj 
*nants  real,  as  they  either  ]>ass  a  realty  or  (w>nfinn  an  oUipation  ao  connected  vilk i^ 
t)iat  he  who  hns  the  realtv  is  either  entitled  to  the  )>enefit  of.  or  ia  liaUe  lopciftAi 
(obligation.  Fitz.  N.  B.  Ho.  Shop.  Touch,  e.  7,  IGl.  See.  aa  to  right  awl  fiMj 
suing  and  being  sued  on  tliese  covenants,  in  case  of  heirs,  aaaignai  Jko^  1  GMfta' ' 
II,  i;i,  as,  39,  42.— CuiTTY. 
0J8 
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w-ont,  Itut  not  othorwJHc*;  if  ho  covonantH  also  for  his  exfcutort  tknd 
«,  hi)«  |M'rsonal  lisHotH,  uh  well  im  his  real,  are  likcwiHO  plcd^od  for 
kii('4»  of  thi'  ('i»vcn:iiit ;  which  makes  such  covenant  u  better  Mceurity 
irranty.**  It  is  also  in  some  respects  a  less  Hccurlty,  and  thertfforu 
ial  to  the  ;rraiitor;  who  usually  roci'naiiti  only  for  the  ac'tH  of  him- 
incesiors,  whereas  a  general  ir»/rr<f/ify  extends  to  all  mankind.  For 
IS  the  covenant  has  in  modern  prai'tieo  totally  Hupenu*ded  the  other, 
eomcs  tilt*  runrlushn,  which  mentions  the  execution  and  date  of 
time  of  its  heini^  pveii  or  exe<'uted,  either  oxpreMly,  or  by  nd'or- 
e  day  and  vear  before  mentioned.(ir)  Not  but  a  deed  M  K'>od, 
nentioii  no  date;  or  hath  a  false  date;  or  even  if  it  hath  an  im|H>H- 
s  the  thirtieth  of  Fehniary ;  pn)vided  the  real  day  of  its  being 
iMi,  that  is,  delivered,  eati  he  proved.(X)" 

n(»w  to  \\\c  rit'fft  requisite  for  makin;r  a  ^ood  deed;  the  rfac/iii^  of  it. 
•*arv  wherever  any  <if  the  parties  desire  it;  and,  if  it  l>e  not  done 
«t,  the  deed  ir«  void  as  to  him.  If  he  can,  he  should  reaii  it  liimHclt*: 
il  or  ilJitenite,  anotlu*r  must  riMid  it  to  him.  If  he  read  falsely,  it 
at  least  for  so  much  as  is  misriM'ited  :  unless  it  be  a^reeii  by  collu- 
det>d  Hhall  he  read  false,  on  pur])oso  to  make  it  void;  for  in  such 
hin<l  the  trandulent  party.(^) 

I  is  re<|»isite  that  the  party,  whose  deiMi  it  is,  nhouhl  jv<i/,"     r»«iA.- 
mo«»t  ca*M's  I  apprehend  should  snjn  it  also."     The  use  of    t  *    ' 
ark  of  authenticity  to  letters  and  other  instruments  in  writing,  in 
itient.     We  read  of  it  anion «r  the  Jews  and   Persians  in  the  earliest 

i|>l--n>ii\.  N""  II.  r.'.  ii-MC"  xil.  (Vj  2  Kf|i.  .1,  U.    U  lU^.  'It. 

■>.  Lift.  4'<.     iMi-l.  J^ 

itor'^  and  :idriiitii«tr;it<)r<  are  iMiiind  liy  «*v*'rv  covenant  without  tM'inj;  niim^l, 
-h  u  (-nv«*ii:iiit  ti.<»  is  to  Ite  performed  per^<ltlaIIy  hy  the  covenantor,  ami  ther*) 
rejii'h  l».-tnn'  his  tlruth.     <'ro.  Kliz.  '».V». — < 'iiki.^tian. 

u  I'nir.M't  de-i  rij'tiini  t»f  a  eoveiian?  real,  whieli  i*  that  where)iy  an  ohIif!n 

iiiii-'iirj.'  :«'.J  i-  ere.ttid.  a,"»  I.iipN  or  teii«-iiii-nt'«.  »»r  tht'  ohli^Mtion  of  which 

1  \tii)i  T!i«>  nMlt\  tli:it  lie  w)i(»  hao  tlii*  latter  is  eiilirr  i-ntitleil  to  the  Ix-ne- 

to  |..  iSt'tii.  till'  ot!i«T.     Kit/.  N.  H.  1 1'*,    .'^hep.  Tou»'h.  c.  7.  y.  \*'*\.    Thu-, 

I  t'mI  '•'•\«-!Miit.  arovftiMiit  tt»  levy  a  tiiie.  A*".    The  lieir*  of  the  eovtMmntor, 

Mi-u«U-<l.  iiM\  l»e  *u«'ii  for  the  lireach  of  any  eovt-nant.  whether  real  or  ji*»r* 

'♦'rf«»rtiiani  ••  ..f  wlnrli  thry  ar«'  expn'-'-ly  l<oinul.     ih\  the  other  hand,  exe- 

uiiii-ir  t:<>! «  .!{••  Imiiiii'I  Ky  all  covt-naiit-^  of  thi*  totalor,  whetlier  nnnii-d  or 

••  thili;.'  v\li!«li  wa."  tin*  «»itji«  t  of  tlh'   rovi-n.mt    related  tt*  the  really  •)r  w.ts 

!«.'   |ii  I  li'iMi'-l  |'«r»Mnally   l»v    the  rov«'iiaMt'»r.  the  ohli^ation   to  |H'rforui 

•»■.  t-ri'l.' I  w.rii  hi'  I-}.',     rm.  Kli/.  ")■'»:'..-« 'oil  ri  in;!:. 

•t"  .1  '{>•»  -1  :-  II"!  «-^«  lit;  il.    ''.ini.  !>:•:.  Kail.  H.  •"».    In  ancient  timo^  tin*  «!«t«» 
1-   ^'iii'  r.il!\  oiiiitt'xl :  ami  tli*-  rea««>ii  wa^*  thi<«.  \ii.,  that  tlie  time  of  pre- 
it-n'lv  'li  ■!».:•  •!.  ;oi'l  a  «le«-l  iI.iIimI  h.-fore  the  time  of  prescription  wit«  not 
4  'Itxit  u.tli  •••!  'Ill*-  iiii:;)it  l>e  alli-;!e(l  to  111*  made  within  the  tiuie  of  pre 
>t*^  )••  j:iii   to  t>e  ad'ieil  in  the  ri*i;;n- of  Kdwunl  II.  and  Kdwanl  III.— 

.  d  i.'i:|'orti-d  »!•  l-'.ir  d.itf  on  tlie  '^''th  tif  N«»veinlM'r.  and  was  «'xe-Mit«sl  h\ 
oTitl.ojT-  <>ii  tIf  l«»th  <t  th.it  !iii»iith.  and  hy  tin*  t»lher  «>n  a  previou*  day,  it 
■  iii.iii  it*  r  :il.  it  I  "t  ;i|*}iMrinL'  that  a  hlank  was  h*f^  for  the  date  at  tho  tim«* 

•  ■n.     '•  M«'«'r«-.  -I"**.     .\  jHT^-nn  may  declare  in  <'<»venant  that  the  d I  won 

h*.  ;oi'l  •■••inlu'h'l  Mh  :t  d  i\  «*iih-»*inn*nt  to  the  day  «»n  which  the  dtsil  itself 

i,.*   f:ii.'.it    It    t««   li;»v.-  1 11    Mcleiited.  made,  ami   «*<ineluii(Mi.      4  F^t*t.  477. 

,.ii>  i-  ii«i  il.jt'-  t.»  a  'h  •••!.  .iiiil  it  dir'-et**  «oiiii-thiii^  to  Ih»  dt»ni*  within  a  «*«'r- 
:  it-  "Hji  •'-f.l  ch.ti*.  th**  TJiMi'  will  1 alculateil  from  the  di>liver}'.     -  I-ord 

Ami  -■■  Hi-     \;  '.  1..  .— .  I.  1.     ri.ni  \)\c.  Kait.  H.  .*.— <'hittv.  ' 
i-r.il.  <'*'Tii.  I»  .'    r.i:  .    \    'J.     S'jihiii!  may  hi'  avi*rn'd  in  pleading;.    1  ^un«l. 
A.  .  \.-.ii'.'  :i  .| I  ♦. .1   hitii'i'lf  and  hi"  partner,  hy  the  tiuffk^nty  «if  hi^  |«iirt- 

I'l,  '  •.  it  h.i-  hf«-n  h*  1*1  11  \;\H\\\  ex**i*nti«in.  thouirh  only  *eale«l  ■  ••v.  i  \  T. 
-.  .'»7'*  thi»n/l  it  i-  AW  i*<*tahli<»h«'d  riih*  that  one  partner  cannot  hinil  the 
.  ».y  th-.  •!.  7  T  K  '.'"7.  A  i'iT'«i»n  i-xei-niint*  a  ilei»d  for  his  piinci|<al  -hiudil 
ii;.*  .'1' thi*  jrimi'i.il     '.'!'.  K.  17i">,  >  or  thn*.  "  for  .V.  H..  (the  ]<riiiciiud.t  K.  K., 

•J  K-iM.  1  V2    -«"'HiM\. 
••■Ml-  mim-i  .-^iiry    niih"**'  in  •  a»is  nmh-r  tlH»  statute  of  frauiN,  and  det^d* 

•  ri-wrr-.     <  ..III.  Mi-:    Kait.  W.  I,     17  Vt*.s.  Jr.  45'.».— ruiiTV. 
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and  most  san*c'«l  roonnls  of  hi>torv.(c)     And  in  tlie  liook  ot' .K'i*tiiiia 
v«*rv  roniarlval»U'  instance,  not  onlv  ol*  an  attiMation  hv   st-al,  l»iit 

•  •  • 

otluT  usual  lonnalitii's  atti'n<lin^  a  Jewish  |Mnvliasi'.(#/ »  In  tlu*  livil 
M*als  were  the  evidence  of  truth,  and  were  required.  <iii  the  |»art 
nesses  at  least,  at  the  attestation  of  every  te.stanient.  Hut  in  the 
Saxt)n  ance>toi*s.  they  were  not  inueh  in  use  in  Kni^hind.  Vor 
Kdward  ('oke{(j  relies  on  an  instance  of  kiuij  Kdwin's  niaUinir  u 
ahout  a  hundred  years  hefore  the  conquest,  yet  it  does  not  t*oi|i»\v  tl 

■  lit.*  II  .ll.a 


e  1 
r 
m 


llltfil   iin«.  •       .1  iiv   iiiv.  I  ■!« 'I  I  «>i    I  IJ\;  k    4ij\iriin   «^  tin  lift    nu\  II  tkr*  V  i./iiivt    «'*iii^     l«'  :*ui 

names,  ami,  whether  tlu'v  could  write  or  not,  to  affix  ihe  siirn  oi 
winch  custom  our  illiterate  vuli^ar  do,  i'or  the  most  part,  to  this  da 
hv  sii^nin^  a  cr<»ss  for  their  mark,  when  unahle  tf»  write  their  ni 
indeed  this  inahility  to  write,  and  therefore  making  a  cro.ss  in  it^  a 
nestly  avowed  hy  Caedwalla.a  Saxon  kiui^,  at  the  end  of  one  of  hi*  < 
In  like  manner,  and  for  the  same  insurmountahle  reasnn,  the  Norma 
**50r"l  ^^"^  ^illiterate  nation,  at  their  lirst  settlement  in  Fnince,  u>ed  l 
■1  ot' sealini;  oidv,  without  wriliiii'  their  names;  which  c-ust'»in 
when  learning  made  its  wav  amoni;  them,  thou^^h  the  reaM»n  t<»r  dc 
ceased;  and  hence  the  charter  of  lOdward  the  Confessor  ti»  Wotunnt 
himself  beiiii^  hrou»;ht  up  in  Normandy,  was  witnessed  tmly  hy  hiss 
generally  thout^ht  to  he  the  ohU*st  si-aled  diarter  of  any  autheniicil 
lantl.(t ;  At  the  con«iuesi.  the  Norman  lords  hniutrht  «»ver  int«»  ihU 
their  own  fashions;  an»l  introduced  waxen  seals  onlv,  instead  <»f  tli 
methoti  of  writing  their  nanu's  and  si*rnin<^  with  the  >ii:n  of  the  czms* 
in  the  reiirn  of  Kdward  1.  every  freeman,  and  even  such  of  the  m«»n.'fl 
villeins  as  were  tit  to  be  ]»ut  u]mui  juries,  had  their  distinct  parrii-nlai 
The  impressions  nf  these  seals  weiv  sometimes  a  knitrht  on  luu'sehack.* 
other  <levices  :  hut  coat>  of  arms  were  n<»t  introduced  into  ^eal^.  iioriw 
any  other  use.  till  ahout  the  ri'i^n  <»f  llichartl  the  First,  who  hnniirlil  ti» 
the  croi>ade  in  the  holy  land;  wluiv  they  were  lii>»t  invented  ai.-l  }« 
the  shields  (»f  the  knights,  to  di^tin^^uish  the  variety  ut'  persoiisi  <»f  iver 
tian  nation  who  resorted  thither,  and  who  could  not,  when  clail  in  e< 
Hteel,  he  otherwise  known  or  aseertained.'* 

This  nei;le<'t  of  sit^nini;,  and  restitii^  only  u]»on  the  aiitheiitifity if« 
maincd  very  loni*;  amonir  us;  f«»r  it  was  held  in  all  our  lK>oks  that  ^'i'-H 
was  surticient  to  authenticati'  a  deed  :  an<l  st»  the  common  forinof  att*>t:itf 

(•,  1  KiriiTM.  r.  x.\i.     niiliii'l.  «\  vi.     K»<tiii-I.  ■-.  viii.  f-iu't.t  rru>'-»  rj'jny*<i  tt  tHf^trrtf^t.'    ?«ll**' 

•  ■''••  \iiil  I  l>iiii::lit  tli>  ti>  M 'if  M  III  tii'-<  1.  .'ii'l  H<-iL;Ii'  I  liim  ^  4J,    Ami  thi" 'HC«—r*l!iu;  t«»  I'n-^^MW  j'*"*'* 

Ihi'  iii->ii->.  •vrii  fViiiiit  II  ^h•  Ki-lw  'if  ^ih.  r.     Ami   I  Mil-  in  lh«*  Ki-t.  aiiil  Th«"»"li»n'.  kiiu -^  tH'*^*'* 

Miil-il  till-  '■vi.l«'in'«".  :iiiii  -  I'.i  il  It.  Hiiii  ii»  k  witih-»!>4*.  :iii'l  l"l«'r«'  .iuth'>ri/.>il  l»y  llu-ir  vxniujV.  ^•■  ■»•**■ 

wi-i::lii-i|  Iiini  ih'- iiii>iii->  in  tlii*  |-i|.iiii  >■>.     An<l  I  r-H>k  tin-  iiliilitr  tn  write. 

cviiJiTi ftli«-  l»nri  Iri-i".  I'.'tli  tint  wli:-  ii  h  i-  -.-iIi-.I  .ii---ii|i1-  i*.  Iwniih.  .lr«-A^iV»»i.  01. 

inn  To  lli«'  |:iw  .ui'l  rilot.ini.  .iml  Ai»>  th.it  wliiili  w.i?-  "y  n."  i/.  "  .\tir»t'inm'  lAif'j/r  »/»V»r*«  nm/y!  •*•■ 

('.  \x\il.  /I'M  -"If ^i«,  ttiiift/it*  fi;/ntuit!*g  fUiii/,  w  tf* 

'.' ,  lii't.  •-'.  1''.  '2  iin<! :;.  t.nn.  in  •  .4rtim  imfi^'^t^tm  «iila«l. "i^**** *"" 

I -I  1  Iti't.  7.  tjti  um  r-wtnnt."     hiirnlf>h. 

,4|  ••  / V"/»n'i'     M"fi'»    /r"   »■«;/#»•»■'»"*#  I    li'ruwm    unifnin  if.  Stat.  Kxi*n.  II  KUw.  1.                            _^ 

'*  As  a  si-al  !«*  re<jtii>it«'  to;^  ilrrd,  tin*  d(>tinitii>n  and  the  ohanielerof  it  tf^*'*** 
'i'he  eoiiiiiinii  law  inii-iiili'd  ^v  a  ^-.d  an  iniin«'>."*inn  uimn  wax  r»r  Witf'*r. "' ***. 
tenaeioUi*  >ul'^lanr»'  iapaM«-  nl"  hciiii;  inipi*  •'«•».••  I.  Ai'etM'dinp  to  li  >n  1 1  •»*<».  »"**' 
with  an  iiii|irt'*«>iMn :  a  /i-' '■'/.•■  ,.■■'  i-m  -/..y.-  .«>■/.  y..!/  *vrfi  m'/--  !/,•/./>  .«.<*.  ■•«f  »«"•  i'.''.*** 
roninidM-law  dilinili«Mi  nl"  a  -«m1.  and  lh«'  w-^v  •»!'  riii>£>  and  '>«i^nel>  lur  that  to!?* 
by  way  of  >iunMim'i-  and  an{]ii'nti«'iiy,  !*•  c«nn»*M»raii'il  liy  th»*  ussii)!***  «n'i  r**'** 
anti<|iiity.  sari«  d  ;ni<l  jiiniani'.  In  tin-  lul^^^•l•n  States,  sealing,  in  tlu» ivmin-'J'"*' 
i-i  nMinUite;  Iml  in  tin-  SouiIh  in  and  Wc-ti-rn  Siatf^.  tViun  Now  .h-r^'V iiwl>J<'^-' 
]»rtwsi<>M  ii]H»n  wa.v  \\.\<  l-n-n  ili-^u-ed  t<i  sm-h  an  extent  a^  to  indmv  thf  tvut** 
ihiit  with  »'iTtain  ^jtialitii  aiiMn-  in  ^nrnr  nl' th»' ."^latf**!  a  flourish  with  the|"«n***^ 
tli«*  nam*',  or  a  ein-lr  i>t' ink.  "i-  -riuil,  id  \u>  w  vali<l  >u)isiitute  t'ora  M*iil.  4  Ktn^Y 

In  Alaiiania.  an  in^nununt  whifh  in  the  ImmIv  of  it  pnr|K»rt*  to  l»eun»ltr*2*! 
coii>i(lerrd  a  ch>t>il.  thi>ii::h  no  <imI  ur  serull  ho  annoXi.Hl  to  the  ;i^i|niAliiIV'  ^ 
Armor,  l^l  Ala.  10^"). — Suar.'<w<k»u. 
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elivereil/'  oontinucH  to  thiA  clar;  notwithBtandin/B:  the  aUtota  29 
eforo  incnti<)tio<lf  revived  tho  Saxon  ouHtom,  and  exprcaaly  direetM 
all  fp^iitH  of  laiuK  and  many  other  apeetea  of  deeda:  in  which 
ing  MH'niH  to  l>e  now  aM  niK.-08Har}'  at*  Boaling,  though  it  hath  been 
1  that  tho  ono  inHuden  tho  other.(A)'* 

"qniHite  to  a  <^mnI  diHMl  is,  that  it  be  tMiverfd'*  by  the  party  himaelf 
ittornoy.  which  tlion*toro  in  ^alao  expromied  in  the  atteata*  rmfuy 
and  tifhrtrf'/,"^^  A  dood  takea  effei't  only  from  thia  tra-  ^ 
}ry  ;  for  if  tlio  <lato  Ik«  fulne  or  impomiible,  the  deliyery  aacertaina 
'*  And  if  anothor  |H*rHon  ftoala  the  deed,  yet  if  the  piirty  delivera 
hon»hv  ud<>|»tK  tho  Hoaliii^.(i )  and  by  a  parity  of  reaaon  the  aigning 
*H  tliom  ImhIi  his  own.  A  dolivery  may  be  either  abaolute,  that  ia. 
'  t;nintoo  hinii«olf ;  or  to  a  third  [lorMon,  to  hold  till  aome  conditionn 
in\  tho  part  of  tho  •rrantcH* :  in  wliich  laMt  caae  it  ia  not  delivered 
w  an  esrrow;  that  iH.  um  u  (icrowl  or  writing,  which  ia  not  to  take 
h\  till  tho  con<litionH  he  performed;  and  then  it  iaadeed  to  ail 

qM»»*OH.(Jl** 

T.  1.    Htrn.  7«U.  i<)  IVrii.  I  IS).  (D  Ok.  Un.  9L 

(mith.  ( I  V«*M.  .Ir.  l'>. )  (•lii«*r-iui«ti(<e  Willtw  iiaid,  **  I  do  not  think  lealinir 
L*r<Hl  an  M^riiiii};:  uii«l  I  ilin^Ur^*  no  now,  lH*i*iiui«,  if  that  quealion  ever 
{*.  I  hIihII  not  think  niVM'lf  pre<^lude<i  fnuu  wciahin^  it  thoroughly  and 
t  iM  w'f  ^i^^i^>!,  nnt\vitli!*tun<liii);  the  oUhr  tfietu^  which  m  many  caaea  were 
it  iMin-ly  thf  words  <it'  tin*  r<*|M»rt«'rM.*'   And  nee,  to  the  siune  effect.  Smith 

,  to  t)M>  (Iflivory  of  a  dtM'd.  no  |iartic*ular  form  or  ceremony  \b  nerwwary: 
lit  it  ii  jiiirty  to^tiHt'H  hi;*  intention  in  any  nninner,  whether  by  action  or 
or  put  it  into  the  {Hk^fM'srfion  of  the  other  fwrty,  mt  by  throwinc  it  down 
with  th«*  int«Mit  tlnit  it  niiiy  )>e  taken  up  hy  the  other  iiartj,  or  if  a  utran- 
ith  the  lis^4•nt  of  tht>  iiurty  to  the  dee<l. '  Phil.  Kv.  Mtl.  9  Kep.  137,  a. 
.'iden<-«\  A.  .*>.  PpMtt'  that  a  ]>arty  i«ijrnt*d  a  cletnl  which  Ite^rn  on  the  fore 
■n  tli:it  thf  •Ifi-tl  w.ts  «t«Mle(l  l»v  the  iMirtv  in  wlien  tlie  t«*i«timonv  of  a  huIh 

<*anii<»t  )><•  oli!ain<-<l.  or  when  lie  lui>  no  re<*oIle«<tion  on  thi'^  nubjert, 
I'ft  to  M  jury  that  the  party  sealtMl  und  «!eliven»«|  the  (let*«l.  7  Taunt.  251. 
id  MM«  IT  V«-«*.  Jr.  4;»'.».  Pfjike.  H.  I4«».  It  U  a  f|ue9itiou  of  fart  for  the  jury 
evi«li«ne«'  wht'!h«'r  u  \t*tut\  woj*  deliverinj  ii>»  a  dinnl  to  take  effect  from  the 
rery  or  at  soint*  fiitiirt*  tini**.  In  Murray  i-j*.  Karl  Stair,  Ahhott,  C.  J.,  told 
to  inuk«>  th«'  «l(*hvi*ry  <'onditional.  it  w.m  not  nt*c«Miiur>*  that  any  exitmm 
t*  ummI  at  the  time:  the  conehnion  whm  to  \h*  drawn  from  all  the  cirrum- 
int«"l  all  ({iie^^tion  a«(  to  the  intention  of  the  |»arty  if,  at  the  time  of  de- 
ir>Iv  4l*M'hire<l  that  h<»  delivered  it  »«  an  eA<*n>w:  hut  that  was  not  enienlial 
crim.  ■  '2  W.  .t  r.  MS.  Se..  als.i  4  B.  *  A.  44«».— ^'hittt. 
«  handwriting  of  the  witlleN^«*^.  or.  if  tliat  cannot  be  had,  of  the  irrantor 
tlie  faet  that  it  i««  in  the  |M>-i.«io*..<iinn  of  the  grantee  or  those  olaiminf 
nrmi  /•irw  t^vidtMne  <»f  di'livfry.  Sirara's  Le-*!**^  rjf.  Daris,  6  Petetn,  12*1. 
rnph'.  4  Cu-^h.  ->'>.  <ir»'i.n  rt.  Yarnall.  r»  Mi4!»ouri.  32fi.  William*  w. 
11.  .*5>l.  Th«*  r»'i:i'«try  t»f  a  <lei»il.  at  the  r«*<iu<i«t  of  the  grantor,  for  the 
s*.  and  the  ::rantei*'<4  >»ul»«cf|iit'nt  nft^ent  t<»  the  xauie,  are etfuivalent  to  an 

H<kI^m.  r.t.  I)r.w,  1-J  l»irk.  141.    S  rugliam  r^Wooii.  15  Wend.  M5.    The 

fi  a  diM'd  on  III  Mrd  i-*  onlv  }  r,'iui  t,u-it\  i\nx  conclu'«ive,  eridenoe  of  its  de- 

•.('loud.  1  Harris    ttd.'    IlarriMm  r$.  rhilli|M  Academy.  12  MaM.  456. 

,  ,*J  N.  Ilainp.  .'.♦►I.    <IillM«rt  ••*.  North  American  Ins.  Co.,  23  Wend.  43.— 

i  dei'd  will  1m«  <*on«idi*red  as  liaving  l»een  executed  on  the  dav  on  which 
ml*-*  th»-  r.»ntrarv  Im»  •.hown.  <.'ol<iuhoun  rjr.  Atkinwm,  ti  ^unf.  550. 
r.  Told.  .;  M.Miro...':,J.  SwettHcr  it.  I^owell,  33  Maine.  44*».  That  the 
t  lM>t<>r'>  a  in:ij:^(ra!«'  i>i  of  a  •>ulHMi|U(*nt  <late  do«*««  not  affect  thia  pre- 
I  t».  <Jrf;:ory.  l'»  U.  Monro,*.  IT'i.  Where  the  date  in  the  Inxly  of  a  (feed 
Vi-ar  l>«  tor«>  (h«-  datf  at  the  fimt.  it  waA  held  that  the  latter  should  be 
lie  tnit*  date  of  the  e.\«'eution  of  the  dee<l.     Morrison  vs.  Caldwell,  5 

ill  ill^%l4HIIl. 

iw,  wh<'n  Ju<«ti<'«*  re<|iiire*(  it.  may  take  off«*ot  by  relation  back  to  the  first 

:o  givt*  it  the  *\\Wx  of  a  (IimmI  duly  delivered  from  thai  time.     If  thi« 

i«e.  nianil'*'^t  iiiiu«tiee  would  freiiiiently  happen  by  the  occurrence  of 

the  tir^tt  and  •>••!  und  delivery.     There  is  no  other  rule  on  the  aul^leci 

Ul 
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The  hifit  requisite  to  the  validity  of  a  deed  iH  the  otti\^tation.or  cx»*cali  'U  v 
in  the  presence  of  witncsffes  :-^  thou^^h  tins  is  necessary,  rather  for  |>rtfsi*r\iii:r 
evideiu-o,  than  for  constituting  the  essence  of  the  deed.  Uur  mij<Jcrn  lirvi* 
in  reality  nothing  more  than  an  improvement  or  ampiiticution  of  the  f^rffiti 
tata  mentioned  by  the  feodal  writei*H,(A)  which  were  written  nivmoranduin!*. 
troduced  to  perjK^tuatc  the  tenor  of  the  conve^'ance  and  investiiure,  whfn  iin 
by  parol  only  became  the  foundation  of  fn^ uent  dispute  and  uncertainty. 
thin  end  they  regi8tered  in  the  deed  the  persons  who  attended  a:«  witrjr<<( 
which  was  formerly  done  without  their  signing  their  names,  f  tliai  uvi  U 
always  in  their  power,)  but  they  only  heard  the  deo<i  read ;  and  then  tht:  el 
or  ficribe  ad<Ied  their  names,  in  a  sort  of  memorandum  :  thuA: — "'hj*  t'-4\ 
Johanne  Moore,  Jacobo  Smith,  et  aliis,  ad  hanc  rem  convocati8.*'{i)  Thi:*,  Lk<f 
other  solemn  transactions,  was  originally  done  only  coram  ptiriifU^jjn  Aifi 
quently  when  assembled  in  the  court-baix>n,  hundreii,  or  county-court;  wL 
was  then  expressed  in  the  9,ttestai\onjtejitf'comitatu,hundrt'i/0fdrc.{n)  AUvtva 
^''■iQHl  ^^^  attestation  of  other  witnesses  was  allowed,  the  trial  in  *caii«  o 
-I  dispute  being  still  resen*ed  to  ihQ  pares;  with  whom  the  witne*«r« 
more  than  one)  were  associated  and  joine<I  in  the  venilet  j(o^  till  that  al^ii 
abrogated  by  the  statute  of  York,  12  Kdw.  II.  st.  1,  c.  2.  And  in  thi^  nuci 
with  some  such  clause  of  hija  ie^iibuJi,  are  all  old  deeds  and  charters.  [larticuU 
magna  carta,  witnessed.  And  in  the  time  of  Sir  Edward  Coke,  cn*aii'»J.- 
nobility  were  still  witnessinl  in  the  same  manncr.(/»)  But  in  the  king's  ctiDiir 
charters,  writs,  or  letters-patent,  the  style  is  now  alten*d :  for  at  pre?»cnt  i 

(* :  F.itti.  h  1,  /.  4.  C)  Spflm.  (iln«.  2».    Xailos,  FurmmL  5^ 21. U^ « 

^*)  Co.  IJit.  7.  (•,  Co.  I.itL  •=. 

(••)  Find.  l.  If,  f.  :j2.  (F;  2  Imn.  07. 


than  the  gonorul  ono  by  wliich  it  may  Ik;  onni^idiTod  afl  tit  king  effect  from  either  \4t, 
HO  a.s  Ix'st  to  effectuate  the  piirj^oses  of  jiistii-i'.  Hut  thi.*«  iictiou  can  never  Ije  ludc 
prevail  a'^ainst  tJio  trutli  and  jiistioo  of  the  ejise.  1  Johnx.  Ch.  Rep.  i>S.  If  a/^w< 
exoout(>  a  deed  and  marry  Ix^foro  it  C4*ase  to  be  an  esi-roiv  by  a  Meeond  delivm.  ii 
iu"»<'o.ssary  to  give  the  dwd  ctlW:t  from  tlio  first  delivery;  otherwise  it  would  l^e  void, 
a  deIiv<M'y  to  a  third  p<'r>oii  for  and  on  iK'half  of  the  p^ntee,  or  with  direilion*  thu 
is  to  ho  dolivorod  liy  liiiii  to  the  grantee  on  the  ha] '| Honing  of  a  particular  event  i*fJ 
from  the  beginiiiii;;  after  the  ('veiit  and  aceeptancv  have  oc<*urred.  the  ihixti  pen 
being  in  such  ease  considered  a  tru««teo  for  hi«  use.  (i  Mod.  Rep.  217.  2  3i«».l 
4o2.  When  a  deed  for  a  valuahio  con>ideration  is  executed  in  the  ah»«'nce  of  ibep 
tee,  if  for  his  lu'nefit.  it  may  take  immediate  eti'ect.  without  any  a|Eeney  in  a  third  | 
son  to  accejit  it;  for  liis  ass«  nt  will  be  ]ire«unuMl.  5  S.  &  R.  o2U.  0  8.  *'R.  2W.  Am 
is  a  matter  of  no  ini]'ortance  it'  the  deeil  ho  suffered  to  remain  in  the  potvettiond 
grantor.  If  both  {i.-trties  he  ]ire<ent,  and  tin*  usual  formaiitien  of  execution  uk^fh 
without  any  condition^  or  i|UiiIiliejition<  annexed,  it  'w  a  ooniitlete  and  valid  dM^ 
withstan<ling  it  be  left  in  the  liands  oi'  tlu*  grantor.  I  Johnii.  Cb.  Rep.  240.  2  BtfMi 
&  Cres>w.  <»71. — He  KM. 

If  a  diHMl  ho  delivered  to  the  granteo.  to  become  absolute  on  a  eontingen<*T,  ivki 
dition  is  void  and  the  di>llvrry  ah^oIui<'.  Thero  cannot  be  a  delivery  as  an  escitwiol 
grantee  him.M'lf.  Toh-y  rx.  rowgill.  ."i  HIaekf.  IS.  Graves  vs.  Tucker.' 10  Smede*  iJbi 
l).  Lawton  I'.v.  Sager,  11  harh<»ur,  S.  C  o4'».  Johnson  vs.  Branch,  11  Humph.  521.  M 
vs.  Pollock,  1-1  G«*o.  \Ao. — SiiAK>woon. 

"*  It  is  not  essential  to  tlie  validity  of  n  <lce<l  in  general  that  it  should  be  ^xte^ui 
the  i»re><MiCi'  of  a  witness.  Coin.  Dig.  Fait,  li.  4.  J*hil.  on  Kvid.  413  to  421.  4U  < 
And  where  the  names  of  two  fictitious  })er>ons  hitd  been  subserilie<l  In'wavoftfM 
tion,  the  judge  jieiniitted  th«'  plain tilK  who  had  nH^eived  the  di*ed  from  the  ddf^ 
in  that  <leceitt'ul  slia]ie,  to  give  evidence  of  the  handwriting;  of  the  defendant  hamd 
and  where  the  suhsi'rihing  witm's^  denietl  any  recx)! lection  of  the  exccalion,  Vm' i 
his  handwriting  was  dcenied  sullii  ient.     iVake  Rep.  2o.  14<).     2  Gamp.  t>35. 

The  distinction  hetween  cx«'cution<  of  (Ii^cmU  at  common  law  ana  exccnticw  mI 
powers  is  fully  cstaMishcd.     It  is  a  wi'll-known  rule  that  nil  the  formalities  sad '*** 
stances  proscribed  hy  a  power  an*  to  !•,•  strictly  ohservetl.     If  a  particular  I 
atte>«ting  \vitnes>es  is  retpiired,  there  inu>t  he  that  numl»er.     If  thevarotoi 


))articular  form,  tliat  foini  nnist  he  followe<l:  and  they  niUAt  attest  eveiy  tfciiftlM' 
nece.^wiry  for  the  exe<ution  of  the  j»ower.     4  Taunt.  214.     7  Taunt.  361.    llVifc^ 
S.  0.     Also,  Sugilen  on   Powers.     l>ut   the  ;'i4  Geo.  III.  c.  Ifi8  aids  tli« 
memorandum  of  attei>iutiun  when,  in  fact,  the  deed  has  been  duly 
W2 
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«  hi**  own  witnopf*.  nn*l  attrstH  his  lot  torn- patent  Ihuft:  "  TrMe  mripso,  wit- 
ir^-lt'  ut  \Vi»>tiinii*it«'r.  ^r.."  u  lonii  which  was  intnxluc*c(l  hy  RichanI  the 
7' hill  iii»t  <'oiii!n«»iily  iiM'il  till  ahoiit  the  hei^i ruling  of  the  fitUnMith  cen- 
h'lr  the  rIaiiM' of  fujs  ft.sfihu.t  ciilin'ly  <li.HcontiiiiiiMl  till  the  rei^ii  of  II«»nr\' 
:^lith  :>  r)  which  wa^*  aN«»  the  i*ni  of  (lisc*oiit inning  it  in  the  il('e<lH  of  mib- 
h'arriiiiir  hfiiiir  thou  rrviviMl,  und  tin*  ta<-iilty  of  writing  more  ^<*n«*nil ; 
uTrliin*  vvvr  ^ilM•^•  that  tiiiir  the  witno^tsi***  have  ll^<ually  Huhric*rihed  their 
tiMiis.  oithrr  at  tin*  htittoin  or  on  ilu»  hack  <»f  the  dw^^Lf/*) 
\Vc  arc  next  ti»  con?»i«h'r  how  a  <lci'd  niav  ho  armdfd,  or  rendered  of  no 
And  rp»in  what  lia^^  hccti  hct'ori'  hiid  down,  it  will  follow,  that  if  a  deed 
a!iyoi'thc  i'4'*cntial  nM|ni>irort  hcfon*  mentioned;  either,  1.  Pro  |K»r  part  ios, 
»n»pcr  Mihjcct-inaUcr :  '1.  A  ;;ood  and  Hutficiont  eonHiderution :  II  Writing 
MT  <»r  purclmit  lit.  <iiily  siamp«Ml :  -4.  Stitticicnt  an<i  le^al  wonls.  pn>f>erly 
•"I:  .'».  I*«a*liii:^.  if  dc»«ircd.  U't'oro  the  exc<*iition  :  H.  iSoalini;.  an<l,  hy  the 
•.  in  ni«»»«i  ca-^cs  sii^nini^  also:  or,  7.  Ihdiwry ;  it  Ih  a  voiti  ileod  nh  initio. 
'  aNo  ho  avoided  hy  matter  rr /w#,v^/«^■^*:  as,  1.  By  rariiire,  interlining,  or 
ilieralion  in  any  material  part  :  unlesH  a  memorandum  ho  made  thortNif 
tinnM»f  ihe  execution  and  attentat ion.(f)*  2.  By  hroukin^  oflf,  or  dofaeln^, 
il.  I/'-'  i{.  By  d«"liverini^  it  np  to  he  eaneollofl ;  ♦that  is,  to  havo  rtnitn 
mwn  over  it  in  the  form  of  latti<-e-work  or  ramrUi:  though  the     ^ 

'f    M  .1  ■%.  /•  r  ».n'.  \-  .'.!.•».  («,  II  Itrp.  17. 

I'.  Ill  I   |H««-rr   III.   ii.  (*i  5  llfpi.  ::3w 

.  in  ::"Ii»t;i1.  *'«>rii.  \>\i*.  Fait.  F.  A  d«M»<l  m»iv  Ih»  <*on*«idoro<l  tm  nn  entir«»  tmnn- 
<•}  ••T.iriii::  mh  tn  iU*'  ditlt*r4'nt  parties  1'n>m  tho  tiint*  of  «*xiMMitioii  l>y  each.  I»ut  not 
till  t!it* « .\«'iMiti<>ii  Kvall.  AnyulttTiition  iiiad«*  in  the  pro^zn^"*  ot'^ueh  u  t  ran  sue  linn 
vfo  (If  >\>'M''\  \alid  a^  t<»  tli«*  |i:trtie»  previ<iu**ly  ex«MMitin^  il.  provided  the  idti*r.v 
'  li«»t  afl-  i-r.tl  till'  ^ItMatimi  in  which  they  sIimmI.  As  thus,  when  A.  cXtH*ute<|.  ihero 
iiik-.  uiii'h  U'Ti'  filh'd  np  iin'l  inteilineatinns  made  iH^t'ore  H.  executfd.  dui  mm 
fi:.'  ur-  iin«l  int.'i  l;iitMi:iiii  <iiil  not  at!''ci  A.,  the  «Ninvt*yanc*^  to  ('.  w:i>  valid.  4  li. 
*•.-   <  'iin  TV. 

I-*  n>  T  f..-  :Mf.Tr«  d  fr«»rii  tli»'  text  that  i'Vit>  alhTution  n'>t  imttMl  ut  the  liiut*  of 
•II  .i\<'i*i*  a  •{•'•-•I.  If  tin*  altiTitinn  tva-«  made  lH*(ore  exeeuti«>n.  it  ni*«*d  not  lio 
altt.o'iL'li  it  i«  .mK  if*  itil)' always  to  hav<*  it  doiii*.  UiH'k^ifella  i';<.  !{ea,  7  Ilal.ot.  Ihii. 
!!  >•■:  t  !•  i  t  !i  if  a  iii.it*  I  i  il  ;'.!t'-r.it'.iiii  <>|-  iiii«Thn«'atii>n  tVaiiihilcntlv  made  hv  a  partv 
..  .  \-.  -r  ill  ■■!  till*  •[••••d  ;i\Mi*U  it.  lli*tV«'ltiii;;i'r  r».  Shutz.  l<*t.*^.  A  \i.  II.  MilltT 
;:;.  I  W  «-!i  *'.*'.  -•'».  h*'wi^  I  ..  p.iyn.  >*  ''mui'm.  71.  I*»'«iuawket  Hridi:i»  •■".  .M  itluT, 
rnp.  1  '.'».  It  >  Ti'  t  -•»  wi'll  «»i'ttlfil  \vh«"t!i«T.  tvhen  ii  dfcd  apjH»ar*  on  it-*  !.ii*e  to 
■•'•I.  -'h-'i  a'»i':it  ."M  !«•  I'lf-nmi''!  /-'•.^n  r  f'.i.'i,-  to  havt*  h«M*n  made  lH'fi»n*  or  after 
•  o.  Th  tr  it  I-  iiH-rim^'iit  mh  th«*  party  pn>«hi«-itii:  a  writini!  to  explain  any  Hpim- 
••nrj-ii  III  't.  i^  ill  ■  l'l«'l  in  Aiki-r  •.*.  hi'dyard.  ?*  U.irh.  S.  <\  .'»14 ;  while  thai  the 
:•? ;■  •:!  -  •.lil  .il-*  .i\  -  l--  m  i.tvinir  •»!"  h«»M«'-tv  until  iln*  **itntrary  upiH-ar**,  i*  as»»rrt«Hi  in 
I  **!  I  i.l.- '1  .-.  •Hur.  I**'-.  U«-;oiiaii  "A.  l<U'»*«'ll.  ■-*<»  ViTuiont.  lJ«»"».  lUwithhy  •■.«. 
..I  >f.i:::<'.  II'*.  A  !'i«'m<'!':oidnm  at  tlif  f<Mit  is  vahiahle  in  preventiii:;  the  4|U(*9i- 
rii  .1'-  :»  v  Alt.  I  iti»Ti*.  hM\vv»T.  may  U»  made  <ti)KiN|iii>nlly  to  the  exts*iitit»n. 
.111*1.  -r  tv  iir  «' 'ii-'n?  «if  tin'  parti*"*  L'l^en  Iwfor**  or  «ft«T  4*X4vution:  ami  8ueh 
V  '-r  •■!!-■  Ill  '•!  i\  lit'  piiivim)  \t\  »iral  **vid«'riee.  Kirwin's  ejiw*.  h  <*<»wi>n,  \\y*. 
■•  Ih-  It!!'.  I  *^iai"-.  '•  «*r:ini-li.  *J*<.  If  Man  k  ipm-e*  \to  left  |i»  Ih«  tilhtl  after 
>ii.  t'lf  '"}\"  !it  >•!  th*'  p:irt\  «'\«>i  ntiii;!  that  thi>y  sIiaU  In*  afterwanU  tilh^l  in  to 
.-■I.  W  ;  y  .  M....II.  17  <  A  U.  I.>.  .*<mith  ?*. OiMiker.  .'i  M;i5i«*.  ."i;^.  I^Mnl- 
t;..-..  1  >i-.  A  !t.  MT.  r.'ulx  '  ■■.  «'iirry,  'J  hana.  \\'2.  An  nh«*rition  hy  n '•lraiiiri»r. 
•It  it- .'■..iI.  uiil  1...!   ri'ii'l'-r  tlif  in«tnim«'nt  imtpi-r-ilive.     Ni«*lini!«  r.*.  .lohniMui.  |t» 


•■ 


••  n"T  ♦••'!••«  tli  •;  tli«-  titli-  Mt' tht*  i»ranti"«"  i**  ih»«»tri»y*H|  wlii*ri'  tht»t"«tale  pa«'«f«|  hv 
I.      I'.  1  •.  ?  rii.m  lik".  1  <iPoiil.  7.'..     ll«'rrick  t «.  Malin.  '-J  Wt-nd.  ;i^>.     Il  is 

ii*'<:\  •  Il  I-  !•  !•  r  ;il  m*  uliK'li  \-^  .itl'«'i-ti*d.  Ni>  a«'tion  fan  Iw  niaiiilainixl  hy  ih^ 
■nr  »  i'»'.   i.j.-.M  :in'.  '>i  tli«*  <  nv^  n  int- ciuitained  in  the  df^-il.    .Tai*k«on  r*. •hu'ohy, 

I    r.'i     l.'".^.-        r..\  II.  "•'•■«♦  :i.  71.   \V;illa ••,  Harni'»tea«l.  ^Hlarri".  "I*"'!*.  Wht^n*. 

'.  .I'i'-  '  •!  I-  I*  -ix  i' kTi<>vv]<'ilji>il  hy  :t  marri«*d  Woman  topa?^  her  i"4t:ite  is  fraiiihi* 
;•.  ...|,  •>  .    t'l,.  ..♦  tl,.    L'l  til?.!'  1^4  •ii'-<tr<*vt>il   iM'fauHi*  hv  law  the  iIi'imI  i-^  i>."«'*t>nCial 

'•\    h«r    lli'i*-!'-?  '*•»!  Mt-^M  mill. 

Ill  i.'>ii*-  d  Coin  (*.u'.  Fait.  F.  2.  Il  iniMt  U«  nn  intentionftl  hroakimr  <>lf  «»r  th*- 
V  t!.<-  pitfy  t*>  wh>>m  t'n-  nt).i>r  i«  Uiiimi :  for  if  the  pi>rH<»n  iHuind  hn-uk  otf  i»r 
111-  -tMl,  :t  will  not  uv-iiil  the  dtN^l.     Tuuch'^tone,  c.  4,  n.  (i,  iL     And  if  il  iip|H3«r 
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plmiso  is  now  iisod  fi  mi  rati  vol  v  for  any  niaiiner  of  ohl  iteration  or  diMsK-Uij 
4.  By  the  (lisa^^ivt'iiiciit  of  siicli,  whoso  concurrence  is  necessary,  in  M.-iier  \'*r 
deed  lo  stand  :  as  the  hushand,  where  a  fenu»-<*overt  is  c<>ncerne«l ;  an  inltij:, 
person  under  duress,  when  those  disahilities  are  removed  ;  and  tin*  like.  .'•. 
the  judi^ment  or  decree  of  a  court  of  judicature.  This  was  anciently  lU*  j 
vince  of  the  c(#urt  of  starchauiher,  and  now  of  the  cliancery  :**  when  it  mj-j* 
that  the  deed  was  obtained  hy  fraud,  lorce,  or  other  tbul  pi'aetice;  or  i^  j»r- 
to  be  an  al»solute  for;^erv.(M)  In  any  of  these  cases  the  deed  niav  lie  avtijij 
either  in  part  or  totally,  according  as  the  cause  of  avoidance  i&  niun^uri 
extensive. 

And,  having  thus  explained  the  ^enend  nature  of  deeds,  we  are  next  tot 
8i<Ier  their  several  species,  together  with  tiieir  respective  ineitlents.  Aud  brr 
I  shall  only  examine  the  particulars  of  those  which,  from  long  practiif  a 
expenence  of  their  efiicacy,  are  generally  used  in  the  alienation  of  r*tit  v^ui 
for  it  would  he  tedious,  nay  inlinito,  to  descant  upon  all  the  several  ih!»tniiiin 
made  use  of  in  personal  concerns,  hut  winch  fall  under  mir  general  detiiiiiiufi 
a  deed  ;  that  is,  a  writing  scaled  and  delivcre<l.  The  lornier.  I>ein^  priiK-i(« 
such  as  serve  to  convey  the  property  of  lands  and  tenements  from  man  loBa 
are  commoidy  denominated  concryanccif;  which  are  either  eitnyeyancesatcA-J 
laic,  or  such  as  receive  their  foi'ce  and  etticacv  by  virtue  of  the  i^afut^  ui  %m^ 

I.  Of  conveyances  by  tlie  common  law,  scune  may  Ik?  culled  ohgntnl  *^r } 
?></7/*y  conveyances ;  which  are  those  by  means  when*of  the  l;K*netit  «.ir  t-htalc 
created  or  tii'st  arises;  other  are  tlerivatlct'  \)T  .yecofifinry ;  whereby  the  Lent-K 
estate  originally  created  is  enlarged,  restniine<i,  tnmslerred,  or  extingui^^bv^ 
*3101  *Oritjinal.  conveyances  are  the  tollowing:  1 .  Keott'ment ;  if.  <iirt: 
■•  Grant;  4.  JiCase;  ;").  Kxchange;  G.  Partition:  tlrrivative  are,  7.  Rckii 
8.  Confirmation;  0.  SuiTcndcr;  10.  Assignment ;  11.  Defeazunee. 

1.  A  lLK.)o^\\\^v\iyfe')ffamc Ilium,  is  a  substantive  derived  fr(»m  the  verb,  lo  enfe^ 
feojf'are  or  in/rudiire,  U)  give  one  a  feu<l;  aiul  theivfore  footfment  is  pitM 
<lnnatio  fmdi.ix)  It  is  the  most  antient  method  of  conveyance,  the  m«•^l  m3*i 
an<l  public,  and  therefore  the  m<»si  easily  ivmembered  and  proved.  And  it  n 
properly  be  defined,  the  gift  of  any  <'oi*])oreal  heivditanient  to  another.  Helk 
so  gives,  or  enfeolls,  is  called  the /t/>//''>/';  and  the  pt^i-son  enfeotfe<l  isdenomiatf 

i\\K.\fi.'nfft'C. 

This  is  ])laiidy  derive<l  fn>m,  or  is  in<leed  itself  the  veiy  mode  of,  the  intie 
feo<lal  donation ;  for  though  it  may  be  perfonned  by  the  woiil  •*  en/toff^oT^foM 
yet  the  aptest  wonl  of  ti'offment  is**f/</  or  //*///.*'(//)  And  it  is  still  dirMUdfl 
governed  by  the  same  feodal  rules;  insomuch  that  tho  principal  rule  ivkti^r' 
the  extent  and  effect  of  the  feodal  grant,  *'ftv<or  r*f  ^«i  leyem  dtU  ffud^T 9\ 

{"jTnth.  MfiiMrt.  -^4.    1  Yi«rri.  :US.  («•  Co.  Lilt.  ».  (»)  liM. 


th.it  tho  si'sil  lIa^»  bi'on  afiixi'd.  and  afterwjipU  hrokfii  otF  or  dofac«<i  br 

doe<l  will  still  be  vidid.     I'siliii.  -{o:;.     Aii<l  the  dWaein^  or  cuneelling  a  d[eedwiUBflii 
any  (visr  divest  jiroporty  which  has  onri*  vested  by  transmutation  of  pOMCHMB.   «Bfl 

lUa.  -<»;>  :   :)  I  id  sec  4  \\.  tV:  A.  TiTA. — (\iLr.KllH;K. 

If  sovct-al  join  in  a  dfrd,  and  he  soparatfly  l>ound  therchy.  the  bn*Akui|r off  (W «■ 
of  one  with  iiitrnt  t<>  <Iis(']iarp>  him  from  I'utun*  liabilitv  will  not  lUter  th^Iiftliifvi 
the  othi-rs.      1  K  &.  (\  {\^±—i\im\', 

^  But  wlu'u  an  «>*<tat<'  has  (kommI  by  th«>  doiMl.  the  merely  ranrelling  it  will  iic4«iH 
but  tlhM'c  iniix't  be  a  rcronveyaiicf.  or,  in  ciisc  of  a  lea>e,  a  surrender.    6  fiMt^Mii  4&I 

A.  4t'»'). ClIITTV. 

Whib*  the  faufvllatitni  of  a  di^od  by  tho  jun'ticHt  will  d<>stmy  the  deed  fO&rai> 
executory,  and  aninil  wliatfvrr  r-ovfuants,  «*.\|)n*sMor  iniplii^l.  may  bt>  contaiM^iiili 
should  b(>  bnnic  in  mind.  a<  wi'll-e^tabljshiMl  law,  that  it  will  not  d*iv««t  froatW^MP 
and  n'vest  in  ibi'  irrantor  an  estate  which  Itns  once  vost«Hi.  Chipman  n.  WkiOi^* 
i::J  Pi<'k.  LV.l.  M..r<;an  rs.  Klarn.  A  Ycrjrer.  :;7.">.  Si-biiti  r*.  Large,  6  Bwk  d.C& 
Hnynor  >n.  Wilson,  i)  liiH,  41'*'.).  Malleiy  i\t,  .Sto<Ider,  0  Ala.  80l.  Jonian  hl  MbdtM 
(h^>.  14'>. — SiiAit>w«Hin. 

-^  Till*  i-nnrts  tA'  connuon  law  are  eiiually  ooin)iftrnt  to  nullify  the  decdiaiMkiR 
U|»<)n  the  prinriplc  that,  tln^  mind  not  asMMitin^r.  it  i^  not  the  dc«d  uf  the  nrtr  ■<■'" 

eviaenco 
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le  cliarpMl  by  it ;  ant  I  tlu'Vc  is  ni)  occasion  to  n*sort  to  a  court  of  CttnitT  nritiMl 
jvidenco  at  law  can  be  a<lduced.    liT.  K.  705. — Cairrv. 
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Wi»nl>  )KM-fiin«'  the  maxim  of  our  law  with  rvlutioii  to  fooffmcntrt.  *^moiiu4 
i/iif  i/>tntittnn^,"\Z)  Aiiil  tlion*toi*e,  iiH  in  pure  ti-o<lal  iloiiatioiiH.  tlit*  lonl, 
w  hi  Mil  th«*  f'ruil  111  o  Vim  i,  hiust  c'X|iri.*pir<ly  limit  ami  ilc<'hiix*  I  lie  eoiitinuaut'O 
iiitity  ot'o<«tuti*  whirh  he  meiint  to  router,  **  /ir*  i/utM  plus  dimiiMt"  itnv*umatnr 
in  domitftH*  tjprt.Kfttrif  ;"ni )  t*t9,  it' one  ^^runts  hy  tWitlnient  hiii<ln  or  teue 

•  t(»  another,  ami  limilh  or  expiVHrtes  no  estate,  the  ;{ruiitiv  t<lue  cerenionieM 
r  U'in:^  pertorineih  hath  han-ly  an  entate  Utr  V\\\*.\h)  For  as  tiie  |N*i>onal 
ertot'the  teotlee  were  oriirinally  preMume<l  to  he  the  immediate  or  prineipal 
:ni«*ntM  to  the  teoti'ment.  the  t'eotl'ee'N  estate  oui^ht  to  Ik*  eontinvd  to  hi^ 
I.  ami  Mih>it«t  i>nly  tor  his  lite;  unless  the  t'(H>t!'or«  hy  ex|»n*s*«  provision  in 
eat  ion  \iii>i  roust  it  nt  ion  of  the  estate,  hath  ^iven  it  a  hinder  eon-  r*'iii 
lee.    TlieM'  express  pnivisions  are  imleeil  ^^enerally  made  ;  tor  tliiii     *• 

i»r  a^es  the  only  <'onveyanee,  wherehy  <mr  aneestoi*H  were  wont  to  create 
at<*  in  lr«>-siinpUMi)  hy  ^ivin:;  the  land  to  the  feott'ee,  to  li<ild  to  him  ami 
'ip-  torever;  thouirh  it  serves  equally  well  to  eonvey  any  other  ei^tato  or 
dil../i 

hy  the  men*  words  of  the  deed  the  ti.'otfment  is  hy  no  nieauH  |H*rfeeto«l: 
n-mains  a  very  material  ceremony  tt»  Ih»  pertormed,  ealUnl  linrtf  nf  ><«Nf>i; 
ut  which  the  feotlee  has  hut  a  mere  estate  at  willjf')  This  livery  of  seisin 
otht-r  than  tin*  pure  feodal  invest  it  un%  or  delivery  of  eor]>onil  |M»sseNsioii 

*  land  or  tenement :  which  was  held  ahsolutelv  necessary  to  compleTe  the 
ion.     ".\«i/«  /i  uduin  sinv  tHVtstitura  nuiltt  humIo  om,<titiii  ]Httuit:'*\  /  »  and  an 

was  then  only  perfe<-t.  when,  as  the  author  of  Fleta  expn»sses  it  in  our 
\^t  juris  tt  St  f.^imv  i'tmjunrtio."i  ij  )•* 

estiturc*.  in  their  original  rise,  were  pn>hahly  intendetl  to  denituistnite  in 
en*d  count rio  the  actual  possession  (»f  the  /on/;  and  that  he  di<l  ntit 
a  hare  liiii^ioiis  riirht.  whicji  the  sohlier  was  ill  <pmlitii*d  to  proM*eute,  hut 
<'ealil«*  ami  tirm  po*.sc>^ion.  And  at  a  time  when  writing;  was  Si'hhun 
<H''i.  a  mere  oral  i^ith  at  a  distance  fri»m  the  s|N>t  that  was  ^iven,  was  not 
l«»  he  1  iihcr  l«»nir  or  ac<  uratelv  retained  in  the  memory  of  l»vstanders.  wln» 

Vi-rv  little  interested   in   the  i^rant.     AlU-rwanls  they  were  retained  us  a 

•  ■  • 

and  ;i'»t'>ri(»UN  act.  thai  the  country  mii^ht  take  notice  of  ami  testitV  the 
cr  ot  ilie  eNtate;  and  that  such,  as  claimed  title  hy  «>ther  means,  mi^^ht 
airain>*t  wli'ini  to  hrin^  their  actions. 

III  u.'ll-i^MVi'rned  nation^  some  in»tt»riety  of  this  kin<l  has  U^en  ever  held 
itc.  in  itrder  to  aeipiin*  and  ascertain  *'the  pn»perty  of  lands.  In  r».>i.> 
»nian  law  fJtnunt  liminHium  was  not  sjiid  to  suh>isl,  unless  when*  a  *•  '  " 
lad  l"»th  the  ri  fht  and  the  rt>r/n*ral  /ntssr^Kiint ;  which  |M»ssi»ssion  e«»uld  not  Ik» 
vd  v\iih«>ut  hf»th  an  actual  intentitui  to  |M>ssi'ss,  and  an  at^tual  seisin,  or 
iiito  the  premise**,  or  part  of  them  in  the  name  of  tho  Tr1iole.(/i)  An«l 
II  eeilvsia^tical  promotions,  where  the  freidiold  passes  tO  the  ]K'rson  pro- 
,  corporal  ]io«.-rs>ion  is  rettuireti  at  this  liay,  to  vest  the  pn>|H»rty  e<un- 

•  wi.^'i.t.  :i.  f)  /..  .\ .-.  u.  J :.. 

*  I' •*■■    1    ^.  *    .V»«H   ••/•i.rimi.r  fMMfCfi'-    •  •!  f*»rf»T9  ft  •iniHtti:   t^vfttf 
'     •  ■       l.ltt     4J.                                                                                      l<rr      f    ...   |*..r.    »'  /i«^    f^r    W         -Nf;        .Vtl    ■ill**»    Ifa    tHTi' 

«•••  \;  ;.  imI.i.  N     I.  fH'MiuHt  •*'.   M.'  •,- •!    fuwl'    •  .Kjftil^r*   ?«/■'.  fmn*»  tfftf^^f 

*  <  •■    i.itr   '•  t  %/•  ttm.itih  It:    f-il    ■■<R'   '    fM  tmi»t»t   fttrf'wm   ^jHt    fmt»*t% 

*  I    M    '"  iii''iir'.     yt    41,  J,  ,1.      .^ti>l  Hiruii:  froi/ifi  •Nl'iMf  ttHNifiM 

rl  M  :n«:!'ll  in  TinI  ■!■  •  .  II. ••■•l.-,  1  \\\\v\\  ln7i  ....li.I,  in  ei>nfurmity  with  tho  t^'Xt 
"■  >.  .-Mj  :-.  .»  ♦■  ■  iiU-  ■!  ••  :  in.  |.»  d-  M'»ii*  tin-  t  •••iiiili-tinn  nf  th.ii  invesiitur**  l»v  whieh 
1  III!    l«  .I'l:.!.:;*  •!   .I.:-!    :ii>-    t'li'.i:**'.  alid  \\it)i-<:«T   \\}iii-!i  ?!•>  trei-liold  could  I>e  eiin«'ti'> 

'•r  I  I*-.  1*.-—  -\*\  '  ■■!»-■ 'lU.-MtK .  tuiMii'*  >«»;ii»' w.iv  tif  turning;  the  t*-n.uit  "Mit  •»(' 
itir*'.  .iii'l  M-'it|.:ii^  lii-.  jil.iii'  :ind  t'lMidul  re!.iii»in."'  It  -lit>nld  1m»  nK*.';  v«-d.  h^w- 
li.il  l.\i-r\  «•!  •x'i^iii.  t)fiii::li  tin'  t.i«-(  he  n<>!  i>iidi»r<>i'<l  on  the  dei'd  of  ifniVni'iit.  nill 
*iim*'«l  wln:«'  liif  I  Ml- -««•■«>.  ton  li:i-  :!iini»  ii >rilin;!  i«»  t!if  t'tH»tl'mi*nt  torn  i!r»Mt  leutfih 

IV  .1.1- k<<in  ■.  .1.11  k-oii.  Kiiy-<iih.  Wl ,  'I'lmx-kniorton  i «.  Trne«'y.  1  IMnwd.  14'.». 
f.niri  ••!"  ••  (Mii\  \%1II  i-Mn  !*np]>ly  tht«  mlmittfd  ilfleei  nf  livery  of  M*i*iiii.  wlicrv*  a 

•-lit  .i|<{«a:"  til  li.i\f  \ n  nni'li-  lor  a  u'"ol  oi- a  valu.iM**  4'on<«id*'nition.    Thoiii|i!«tt|| 

ti»-M.  .1-  -Lti»d  fioMi  lli'u'.  hih.  in  Mr.  H.iiihhv'!»  note  ti>  1  Vcni.  4<>.  Kurgh  tj. 
1,  I  l-^i-  <'a.  Ahr.  :;i:o.— i.'MirTv. 

I3& 
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pletely  in  the  new  proprietor j  who,  according  to  the  distinction  r-t 
canonislh,(i;  iicquires  the  juti  ad  rcia^  or  inchoate  and  impcrre6t  ri^lii.  hy  ni>c 
tion  and  inNliliition;  but  not  the  jtia  in  re,  or  complete  and  full  ri^hi.  uhUn 
corporal  pos8eM^^ion.  Tliereiore  in  dignities  )>08Behttion  is  ^veii  by  in?*ulu 
in  rectories  and  vicara<rc8,  by  induction,  without  which  no  t4'ni]Minil  h 
accrue  to  the  minister,  though  every  ecclesiastical  (lOwer  in  vcHted  iu  kiii 
institution.  Ho  also  even  in  descents  of  lands  by  our  law,  which  are  cas^l  'Mj 
heir  by  act  of  the  law  itself,  the  heir  has  not  plenum  dominium^  or  full  and  < 
plete  ownership,  till  he  has  made  an  actual  corporal  entry  iuto  the  lano^i; 
if  he  dies  before  entry  made,  Ids  heir  shall  not  bo  entitled  to  take  the  |jo>ffc--<« 
but  the  heir  of  the  person  who  was  last  actually  seised. (A)  It  ia  not  ibcrr 
only  a  mere  right  to  enter,  but  the  actual  entry,  that  makes  a  nian  ei>mf 
owner;  so  a8  to  transmit  the  hdieritauce  to  his  own  lieini:  non  ju9^9ed  uu 
facit  stipitem.{l) 

Yet  the  corporal  tradition  of  lands  being  sometimes  inconvenient,  a  ftymbui 
delivery  of  possession  was  in  many  cases  antiently  allowed ;  by  tnuiMrn 
something  near  at  hand,  in  the  presence  of  credible  witnesnes,  which  by  a^ 
mcnt  should  sei*ve  to  represent  tlie  very  thing  designed  to  be  conveyed faiK 
4(010-1  occupancy  of  this  sign  or  symbol  was  pcr*mitted  88  equivalent  Iu  u 
^  pancy  of  the  land  itself.  Among  the  Jews  we  find  the  e^ideocti 
purchase  thus  defined  in  the  book  of  Jiuth  :i^m)  '^now  thi<i  was  the  niaiiD«i 
Ibrmer  time  in  Israel,  concerning  redeeming  and  concei'ning  changio;;.  tm 
contirm  all  things:  a  man  plucked  olf  his  shoe  and  gave  it  to  bis  uci^iiU 
and  this  was  a  testimony  in  Isniel."  Among  the  ancient  Goths  and  Svr 
contracts  ibr  the  sale  of  lands  wei'e  made  in  the  presence  of  witueit^**^ 
extended  the  cloak  of  the  buyer,  while  the  sillier  cast  a  clod  of  the  hind  iDt< 
in  oixler  to  give  possession;  and  a  stall*  or  wand  was  also  delivered  tnim 
vendor  to  the  vendee,  which  passed  through  the  hands  of  the  witneeses.i^H;  H 
our  Saxon  ancestors  the  delivery  of  a  turf  was  a  nccessarr  solemnity  lo< 
blish  the  conveyance  of  lan(ls.(o)  And  to  this  day,  the  conveyance  ofonrci 
hold  estates  is  usually  made  from  the  siller  to  the  lord  or  bis  steward  bj 
livery  of  a  rod  or  verge,  and  then  fi*om  the  lord  to  the  purebasor  by  E«4tin 
of  the  same,  in  the  presence  of  a  jury  of  tenants. 

Conveyances  in  writing  were  the  Inst  and  most  refined  improvement. 
mci*e  delivery  of  possession,  either  actual  or  symh<jlicaU  depending  on  iheM 
testimony  and  I'cmembnuice  of  the  witnesses,  was  liable  to  be  tbrcotten  in 
re])reseute(l,  and  became  fi^cfpientlv  incapable  of  proof.  Besicl«««,  tbe  i 
occasions  and  necessities  intn)duced  \%\  the  advancement  of  commerce,  re^ 
means  to  be  devised  of  charging  and  encumbering  estates,  and  of  makiaxtl 
liable  to  a  multitude*  of  conditions  and  minute  designations  tor  the  |NirpDM 
raising  money,  without  an  absolute  sale  of  the  land;  and  sometimes  tbe 
pnu'cedings  were  ibund  useful  in  onler  to  make  a  decent  and  compeCcot 
vision  for  the  numerous  bnmclies  of  a  tamily.  and  tor  other  domci^icTii 
None  of  which  could  be  eilected  by  a  mere,  simple,  corjioral  tranafer  of  tlw 
from  one  man  to  another,  which  was  principally  calculated  for  conreyiBf 
^01 1-1  ab.solute  unlimited  dominion.  *Uritten  deeds  were  therelbra  introdi 
^  in  order  to  specity  and  peiiietuate  the  ]K'!Culiar  purposes  of  thf  p 
who  conveyed;  yet  still,  for  a  veiy  long  series  (►f  years,  they  were  never  n 
use  of,  but  in  com])any  with  the  more  antient  and  notorious  method  of  vnt 
by  delivery  of  cor])oral  possi«ssioii. 

Livery  of  seisin,  l\y  the  common  law,  is  necessary  to  bo  made  npoo  ct 
grant  of  an  estate  of  freehold  in  hereditaments  corporeal,  whether  of  inberiti 
or  for  life  only.  In  hereditaments  ineorp(»rcal  it  is  impossible  to  be  msds; 
they  are  not  the  object  of  the  senses;  and  iu  leases  for  y^rs,  orothercki 
interests,  it  is  not  netrossary.  In  leases  for  3'ears  inde<  an  actnal  flM 
necessar}*  to  vest  the  estate  in  the  less(H>:  for  the  bare  b  e  gives  hfaai^ 
right  to  enter,  which  is  called  his  interest  in  the  term,  or  1    rrme  tovuB.'l 

(«)  necnViU  t.  3.  t.  4.  c.  44 ».  {»)Ch.  It,  7. 

'•)  Srr  p.igvrt  2i *K  '.^!7.  JI^S.  ( " ',  StiernlnKik,  Ai  htn  Jhmi.  L  a  & 4 

(()  Fli-t. LiS,c.2ti'i.  {•)  IlIckM,  iMmrl  JMMv; ilT  . 
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wlirii  ho  iMili^rs  in  jMirsnaiifc  oftlint  riirht,  lie  in  then,  and  not  lu^f<»n*.  in  posscR- 
N<in  of  Wiis  ti*nii.  uikI  I'oniplrtc  tonant  tor  yoiirH.i /m  This  oiitrv  hy  th(*  t4*nnnt 
hini'M'lt'  .M*rvt*?4  th(*  purpose  of  notorirty,  u>  well  us  liwry  of  si'isin  tn>m  th«' 
irmntor  f-iml'l  hiivt*  <loiir;  wliich  it  would  Imw  Ikvh  iin propter  to  have*  i^iwn  in 
ihiA  cuso,  l»i*i*aiisc  that  Holrninity  is  appropriatni  to  tho  (-«in\vyah(*i*  nt'  a  i'rvis 
hoJtl.  And  ihii^  i.'«  onr  n*ason  why  tri*r holds  cannot  (k*  iikmIo  to  coniinciice  in 
/ii/ur...  ItcraiiM*  tlu'V  t-ariMot  (at  tho  conuiion  hiw»  hi»  nitiilo  hut  hy  1  ivory  of 
neiMin:  which  iivrrv,  Kriiii;  an  actual  luanuul  trailitton  of  the  land,  must  take 
••fftH-i  I/I  prii.'uhti,  or  not  at  all..//;* 

On  ilii«  cn*ation  of  a  tnrhold  remainder,  at  one  iind  the  wime  time  with  a 

w 

particular  er^tate  tor  years,  we  have  ht^tbre  w*en,  that  at  the  (*omnion  law  livery 
inu*<i  Ih'  ina4le  to  the  particular  tenant.ir)  Hut  if  Huch  a  remainder  Iw  creatiMl 
al'l«Twartl*«.  e.\|u»etant  on  a  leiiwe  tor  years  now  in  hein^,  the  livery  must  not  lie 
made  to  the  Icnsee  for  years,  for  tiken  it  operates  nothing;  **  Httm  t/uf^/i  nfmH 
mrum  r  •^  itfiif*liUJ<  mnim  fssr  turn  p'ttr.yf  ;"(s)  hut  it  must  Ik*  made  to  the  n^mainder- 
tiiAn  "hiniM'lt'.  hy  c<u)sent  of  the  lesstv  tor  years;  for  without  his  consent  r*«»ir 
uu  livery  of  the  |M>ssession  can  he  ^iveii;(fr  partly  hecause  suvh  forcihUt  *- 
Xirvry  would  Ik*  an  ejectment  of  the  tenant  fixnn  his  term,  and  imrtly  ityr  the 
rejf*<iiiH  U*ti>n'  i^iven-  uj  for  introduciiii^  tho  <loctrino  of  attornments. 

Liverv  of  Nei?»iii  is  either  in  */«<#/  or  in  law.  Liverv  in  tleni  in  thus  iNTfoniMH}. 
Tho  liM»irt»r,  lesM>r,  or  his  attorney,  toijether  with  the  feoflVv,  h*s«4eo,  or  hi« 
attoniev.  it<»r  this  niav  as  etfectuallv  Ik*  done  hv  doputv  or  attoriiev  as  hv  the 
principals  them*«elves  in  |K^rson,)''  come  to  the  land,  or  t«>  the  houM*;  and  there, 
in  the  pn'>ence  of  witnessi's,  tJeclan*  the  (contents  of  the  feoflhient  or  leasi%  on 
vkich  livcr\'  is  to  Ih'  made.  And  then  the  ft^ottor,  if  it  In*  of  laiitl.  lioth  deliver 
to  the  ti*«>ihi',  all  other  persons  heiii;;  out  <»f  the  ground,  a  <'h»d  or  turf,  or  a  twi^, 
oi  Iniuirh  there  ^n>win^,  with  wonis  to  this  ett'ecl:  ••  I  «leliver  the^ic  to  you  in 
ihi*  name  «»f  >eisin  of  all  the  lands  and  tenements  if»ntained  in  this  flee<].*'  But 
if'  it  Ik>  of  a  hou<ie.  the  ftnitt'or  must  take  the  rin*;  or  latch  of  the  dour,  the  houm* 
beiri^^  4piit«'  empty,  and  deliver  it  to  the  fiH>tVee  in  the  same  form:  and  then  the 
fe«»t1«-«*  mu^t  enter  alone,  and  shut  to  the  iloor,  and  then  open  it.  and  h't  in  the 
othcn*  '/I  If  the  coiivevaiice  or  tW»lVment  he  of  divers  lands,  Iviiiir  scalti'H'^l  iii 
on*'  an«i  the  <anh'  muntv.  then  in  the  teottor's  posMossicm,  liverv  i>t  s«*isifi  <»f  anv 
pan-t-i  in  ti.e  name  of  the  n'st.  sulHcelh  for  all;/.!*)  hut  if  they  Ik»  in  scvend 
ci>unT'*  •<.  tln-re  muM  l'«»  as  many  liveries  as  then*  aiv  counties.  F«»r  if  the  title 
U»  the«i-  land**  comes  to  he  disputed,  there  must  Ih'  as  many  tnals  as  there  are 
cuuriTie<«.  aii<l  the  jurv  of  one  countv  an*  no  indices  of  the  notorietv  of  »  tact  in 
an*ith«'r.  Besides,  antiently  this  seisin  was  ohlii^ed  to  he  deliveri'd  tttmrn  fntrihu* 
de  r^rift't",  U't'oif  the  peers  or  freeholders  of  the  nei^hlxMirhoml,  who  attested 
•uch  liclivi-rv  in  the  lH>dy  or  on  the  lairk  of  the  d^nvl ;  acc(»rdini;  t*»  the  rule  of 
the  feo-lal  law.  // ■  i>ins  ihhmt  intrnssr  iuctsfifunv  hudi,  tt  /cm  ttfu :  tor  which 
thi*  rea-*"!!  j^  «'Xpre-«*ly  i^iven:  hecaus«'  *ihe  peers  or  vassals  of  the  lonl,  r»«M|' 
U'ln;:  l.iiiin.l  hv  their  oath  of  fealtv,  will  takecaiv  that  no  fraud  Ik»  com-  ^ 
mitt*-l  !o  hi^  pn'iu«!i<'e,  which  strani;ers  mii^ht  he  apt  to  connive  at.  And 
th»»u^li  al':erwarU  the  «M'ular  atte.>«tation  of  the  jhtri\<  was  held  unnecessary,  and 

liverv  iiiiirlit   he  maile  heiore  anv  credihle  witnesM*s,  vet  the  trial,  in  cjuse  it  was 

•  •  • 

dispiitel.    like  that  of  all  «»ther  ulle'^lations.  *i  j)  was  still  re^erviMi  to  the  ;>«jr».* 

»    C.     r.i!t   4'..  I*    l*.i|p> '>h. 

t   -.,•  |.^;.   If.',.  .•,»it  l.iu.  Iv    Wral  :*7Mb.  SL 

•    I'-k-    I'.T  ,•■  l.llf   }IU. 

•  «...  i.itt  A.I.  9.  /;«./.;.  A f.M. 

■  Tiii-  ;••  -fill  «o  ill  «'onv€'vaiie»»««  at  eonimon  law:  l>ut  it  is  otliorwi«o  in  ormvev.in(*efi  to 
O^CKt  uulr  ti.e  Matiite.     1  'Stmiid.  on  I'mw  iind  T.  A  ed.  lL'8,  VJ*,K    4  Tmunt.  l^L    Wilhw. 

6Ki      -J   Wll..   :'i.--<'lI|TTY. 

^  litit  I  lit-  iiDthiinty  pveii  to  un  uttnrnoy.  Ao,  U*t  thi*«  puqKMi^  i^linuld  Im»  Xvy  diH^I:  An<l 
tb«  mitfiMritv  to  tfiven.  whether  hy  (he  tWitl'or  or  footlep.  mu!»t  In«  nimploNdT  ex<*«*utcd 
«r  p«-rt'«'rm«Ml  in  the  lifetime  of  Iwith  the  |)rinciiMkI.«  :  for  if  eilh«*r  of  them  die  U*fi>n*  the 
liT^nr  *tf  -•■i-iii  i««  eitfiipleteii.  his  attorney  cannot  jirr»<»«NHl,  )><*oiiuih«  hit  muthoritv  is  then 
mH  Afi  eii«J.    .Si-tf  'J  Hull.  Ahr.  «  It.  pi.  4,  .V    to.  Lilt.  .M;  b.— C'uittt. 
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or  jury  of  the  county/^')  Als^o,  if  the  lands  be  out  on  loanc,  thou«jh  all  lie  \t 
Hji 111 e  county,  there' must  ho  as  manj-  liveries  as  there  are  tenants:  Ui-ftD!y 
livorv  can  be  made  in  this  case  hut  by  the  consent  of  the  particular  tenant: 
tiie  c(»nsi'ut  of  one  will  not  hind  the  rest.(6)  And  in  all  these  cases  it  is  jim-i 
and  usual,  to  endorse  the  livery  of  seisin  on  the  back  of  the  deed,  specifvina 
manner,  place,  and  time  of  making  it:  together  with  the  name:}  of  iLtr 
nosse8.C(;)     And  thus  much  for  livery  in  deed. 

Livery  in  !aw  is  whei*e  the  same  is  not  made  on  the  land,  but  in  «wAf  < 
only;  the  feoftbr  savin;;  to  the  feotf'ee,  "  I  give  you  yonder  land,  enter  au'i  i 

f possession."  Here,  if  tlie  feottec  enters  during  the  life  of  the  feoffor,  it  is  i  2 
ivory,  but  not  otherwise ;  unless  he  durt»s  not  enter,  through  tear  of  his  liii 
hodiiy  harm  :  and  th<>n  his  continual  claim,  made  yearly,  in  due  form  othw 
near  as  possible  to  the  Iaiids,(//)  will  suiliee  without  an  enirjM'e*)  This  liver 
law  cannot  however  be  given  or  received  by  attorne}',  but  only  by  the  {itr 
theniselves.(/;* 

2.  The  conveyance  hy  gift,  donatio,  is  properly  ap])1ied  to  the  creation  ^4 
estate-tail,  as  feoti'ment  is  to  that  of  an  estate  in  foe,  and  lease  to  tliat  tA 
estate  for  life  or  veal's.  It  differs  in  nothing  from  a  feoffment,  but  id 
natuiv  of  an  estate  passing  by  it :  for  the  openitive  words  of  conveyaDCtr  ini 
case  are  do  or  dt'di;^^)  and  gilts  in  tail  are  equally  imperfect  without  Ittctj 
♦SI"!  ^^^***^»  ^^  feotfments  in  fee-simple. (A)  *And  this  is  the  only  distinct 
' -*  that  Littleton  seems  to  take,  when  he  savs,(i)  "it  is  to  l»e  nndenti 
that  there  is  feoflbr  and  feoffee,  <lonor  and  donee, lesMir  and  lessee;'*  viz.,t«^ 
is  applied  to  a  feoflnient  in  fee-simple,  donor  to  a  gitl  in  tail,  and  leNior  1 
lease  for  life,  or  lor  yeai's,  or  at  will,  in  common  acceptation  giftts  aiv  freqwi 
eonf< Minded  with  the  next  species  of  deeds:  which  are, 

8.  Grants,  0'.>/j'V.«x/ow/'.'? ;  the  ivgular  method  by  the  common  law  of  tmui 
ring  the  ])roperty  of  tm'or/tf'rt'al  hereditaments,  or  such  thinju:s  whereof  do  ]ir< 
can  be  had. (A*)  For  which  reason  all  cor]><3ival  hereditaments,  as  laiKfe  1 
houses,  are  said  to  lie  in  Hvm/ ;  and  the  others,  as  adrowsons.  comnH»iis,  ra 
reversions,  &c.,  to  lie  in  tjr(ntt.[l)  And  tlic  reason  is  given  by  Bract««a 
"  trad  it  io,  or  livery,  w/7</7  ah'ttd  e.^t  quam  rei  corpomlis  de  ptTSt^na  in  p*rfi)nawk 
manu  in  manmn,  transfatin  aut  in  pi)ssif;isionem  indudio:  sed  res  iiicorpofiiiff.  i 
sunt  ipj<um  ji/'<  rei  nd  rorp'm  in/urrems,  traditionem  non  patiuntur**  Thene  ibi 
fore  ])ass  merely  by  the  4 lei i very  of  the  deed.  And  in  sigiiiories,  or  rereifi 
of  lands,  such  grant,  together  with  the  attornment  of  the  tenant,  (while  atM 
ments  were  requisite.)  were  held  to  he  of  equal  notoriety  with,  and  tbcwl 
equivalent  to,  a  feoffment  and  livery  of  lands  in  immediate  possession,  it  tb 
fore  <iitl'ei^  but  little  fn)m  a  feoilment,  except  in  its  suDJect-matter:  lor 
o])ei'ative  words  therein  commonly  used  are  dedi  ct  concessit  ^^have  givca  ; 
granted.""* 

(«•  (;ill..  1(1.  :v'i.  '#}  Wp«it.  ^ymbuA.  3S4. 

('•;  Iiy.-r.  is.  <«)Utt.  ISO. 

('    Si-  Ai-iM-ii-lix.  N**  I.  {'■|  1 57. 

"'   Lift   >  4J1.  A.'.  l*>Cit.  Litt.  9. 

CI  «-..  I,iit.4J.  (<•  UiM.  172. 

i.' ,  n>iil.  ■>:;.  !*•)/..  :2.C.  IS. 


*'"  A  fi'iit^'im'iit  liu''  nl"  liiti^  Imm'ii  pMiorally  re«iort«Hl  to  in  ))raotiee  rather  for  it»pMi 
]»o\vrr<  and  fffci'ts  tiiioi  ;h  a  siinplo  iiiitde  of  hmsii ranee  from  one  penon  to  nB^ 
Thus  a  I'fntVinrnt  l>y  a  partiiMilar  tenant,  until  rofcntly.  destroyed  the  roatni 
reniaindiTs  ilc]n>n<lir.::  nii  t\u*  ]iarri('ular  e>tat(\  and.  if  ma«li*  hy  a  tenant  in  tail  ia  j 
s«><:sif)n.  (liMMtiiTiini(M|  tin-  c^tatc-taii;  and  at  one  time  it  !«eeniod  quite  seitlcd  thAtifi 
nii'nt  nii<:lit  lu*  t>iti]  li>\i<l  dK-nnvcy  a  r«'i>  to  the  feotfre  by  dissciiiin,  whatever  Diifht  k 
l>t'i>n  tli«' t'^tatf  nl  tin-  ti-ntl'. ir.  |iriivi4lr<l  ht>  had  ]»ossossion  of  the  lands  enfNifM.  Sf< 
aMtIir.nti<w  n-f.  rr.Ml  i..  in  l»,utl.  <'.,.  Litt.  XWK  !»..  n.  (1.)  2  Saund.  ITg.  and  Tr.  15.  2!V 
Al»st.  2*X\.  I^nt  t]ii<i  'III  triiii'  lia<  for  some  time  hiM^n  grontly  shaken;  and  it  hii  !■ 
rnnsirlerotl  that  a  r<-<>tVr:ifMit  )ia<l  no  lon;ror  this  ofl'm't.  (Doe  d.  Maddoek  ft.  Ijaak^ 
.V  t'.-ls^.  I>«mmI.  D.-im.-r  '  .  Mnn.ty.  2  iVost.  <'onv.  Pref.  32.  Doeiv.  Hall.  2  S^vHftl 
''•■^.  1  Saund.  !'<.  4".  .Ifirifi  r.y.  Wi'are.  .">  Pri.  .iT-** :  and  J«tM!»  Rey  1  la  tcl  JoBM^^Ai 
Stn.  Ini'):)  an<l  by  stat.  >  ami  '.»  Vict.  e.  KM'i.  ei  4.  h  feoffment  made  1  v  the  bIflfOMi 
1^4.').  ><hall  not  havi'  any  turti'Mw  <>]»eiiition.  and  is  now  to  be  rhaiiced  aaioagvlili 

'allvd  itniivntt  oonvey:in«'i<. — Stjw.iRT. 

''Which  words,  it  i:   to  ho  olisorved,  in  any  deed  executed  1       r  tiM  111  flf  Milk 

tiiS 
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.  A  ietme  w  properly  a  convoyance  of  any  laiKla  or  tenefnento,  (nsiiaUy  in 
■iiitimtion  of  rent  or  other  aiiuuai  reeomponHe,)  made  for  life,  for  years,  or 
rill,  but  alwayH  for  a  lens  time  than  the  lensor  hath  in  the  premiflea;  for  if  it 
Air  the  tckoU  intorcHt,  it  ih  more  properly  an  aiwignment  than  a  leaae.  The 
al  woniM  of  operation  in  it  arc%  ''demiae,  grant,  and  to  fkrm  let;  demMf 
^wi,  ft  ad  firman  *tradidi.*'  Farm,  or  feorme,  in  an  old  Saxon  word  rMig 
lifving  proviHion  :( n )  and  it  came  to  be  uned  instead  of  rent  or  render,  ^ 
huse  anticntly  tlie  greater  part  of  rents  were  reserved  in  provisions;  in 
If  in  |>oultry,  and  the  like;  till  the  use  of  money  became  more  fVeqaent.  So 
t  A  farmer, /(^lMlinll^f,  was  one  who  held  his  landi  upon  payment  of  a  rent  or 
mr :  though  at  preHont,  bjf  a  gradual  departure  IVom  the  original  sense,  the 
il  /arm  ih  brought  to  Hignify  the  very  estate  or  landn  so  held  upon  fiurm  or 
L  Uy  thirt  eonveyunc^o  an  estate  for  lite,  for  years,  or  at  will,  may  be  created, 
«r  in  corporeal  or  incorporeal  hereditaments;  though  livery  of  seisin  is 
yed  incident  and  nec*csHary  to  one  species  of  leases,  via.,  leases  for  life  of  oor- 
eal  hen*ditaments;  but  to  no  other. 

Tbatever  restrictiun*  by  the  severity  of  the  feodal  law,  might  in  times  of 
r  high  antiquity  bo  observed  with  regard  to  leases;  yet  by  the  common  law, 
t  ban  HttHMl  for  many  centuries,  all  persons  seised  of  any  estate  might  let 
ca  to  endure  ho  long  as  their  own  interest  lasted,  but  no  longer.  Therefore 
mt  in  fee-simple  might  let  leases  of  any  duration;  for  he  hath  the  whole 
irest ;  but  tenant  in  tail,  or  tenant  for  life,  could  make  no  leases  which  shookl 
1  the  iKHue  in  tail  or  reversioner:  nor  could  a  hosband,  seised  jure  iixerif, 
ce  a  tinn  or  valid  leune  for  any  longer  term  than  the  joint  lives  of  himself 

his  wife,  for  then  bin  interest  oxpire<i.  Yet  some  tenants  for  life,  where  the 
simple  WUI4  in  abeyance,  might  (with  the  concurrence  of  snch  as  have  the 
jndianHhip  of  the  fee )  make  leases  of  equal  duration  with  those  granted  by 
snts  in  fee-simple,  nucIi  an  jmrsons  and  vicars,  with  consent  of  the  patron 

urdinary.<u;  So  alno  biKbofM  and  deans,  and  mich  other  sole  ecclesiastieal 
poratioiiH  as  are  Hcisod  of  the  fee-simple  of  lands  in  their  corporate  right, 
;ht,  with  tiie  ronnirreiKv  and  eoiitirmation  of  such  persons  as  the  law 
aires,  have  made  ieant^.H  for  yearn,  or  for  life,  CHtates  in  tail,  or  in  fee,  without 

limitation  or  control.  And  (*orponiti<mH  aggregate  *might  have  r^oiA 
le  what  entaten  they  i^leased,  witlioiit  the  c*onHrmation  of  any  Other  *- 
mm  whats<H»ver.  When»as  now.  by  JH»veni!  (•tatutcs,  this  power,  where  it 
I  anriMiHonabir.  an<l  mij>i:ht  be  made  an  ill  wtw  of,  is  restraineu;  and  where,  in 
other  f'aHi*M,  the  restraint  by  tlie  eomnion  law  seemed  too  liard,  it  is  in  some 
k^ure  n*mov«Hl.  The  former  rttatuten  arc  ealleil  the  restrainina^  the  latter  the 
^tnj  ^tatllt(^  We  will  take  a  view  of  tliem  all,  in  order  of  time, 
ml  tirNt.  the  rnaftlmtj  Htatute,  82  lien.  VIII.  c.  28,  empowers  three  manner  of 
win!«  to  make  loa**eH,  to  endun*  for  thnn*  liven  or  one-and -twenty  years,  which 
id  not  do  H4»  U*t<»re.  A*«  tirnt.  tenant  in  tail  may,  by  snch  leases,  bind  his  issue 
siil,  but  not  those  in  riMnainder  or  reversion.  Sei*ondlv,  a  husband  seised  in 
it  of  hi"*  witV*.  in  tee-simple  or  fee-tail,  pn>vided  the  wife  ioins  in  snch  lease, 
-  bind  h«T  an'l  lier  hcirn  thereby.  Lastly,  all  penums  seised  of  an  estate  of 
diuple  in  rii^ht  of  tlu*ir  eliurehes,  which  extends  not  to  parsons  and  vicars, 
'  \  without  the  conrurn*nee  of  any  other  iH^rson)  bind  their  successors.  But 
I  there  miif%t  many  requisites  l>e  observed,  which  the  statute  specifies,  other- 

'•  "iiH  im  «ll —.  JW.  t-l  Co,  Utt.  41. 


«  »liall.  hv  tho  liiTo  not  (H  jk  0  Viet.  c.  1(^,  n.  4)  not  imply  any  covenant  in  law  in 
MTt  of  uny  lit'rtMhtaiiifiiu.  ext^ept  ko  fmr  iw  th<»  wonln  **give"  or  **  grant*'  may  by 
»  of  mny  tu-i  *»(  )»iirliaini*nt  imply  m  ooreiisnt.  But  by  the  Mune  act  an  impoiiant 
«ti*»n  of  thi*  law  Ujl^  uow  \h»vu  niado.  Great  inconveniences  srofie  in  the  ennveyance 
3rpor»*ttl  htTtilitunp'nt^  i'mm  the  neceMity  of /iriry  of' «n«ifi  to  perfect  a  froflhient,  and 
M4<4  «^ntrivuni*<^  w«'ri*  u^sl  to  evade  itA  m»C(*wiity.  Yheae  are  no  lonfrer  needftil :  for 
be  stjitiite  H  Jk '.»  Vift.  c.  U^t,  n,  2.  oil  coriioreal  hereditaments  •haU,  as  regards  Hm 
'c^aiire  of  th**  immi-iUiite  fr««eho1d  therror,  be  deemed  to  lie  in  .g^wrf  ss  well  ss  in  fisM* 
hi*  UM*ful  prui'ifiion  the  conveyance  ot   *orporeal  hercditamenii  is  much  simpUtal* 

mWABT. 
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wise  such  IcaKr*  arc  not  biuding.d?)  t.  Tlio  lease  ninst  be  by  indenture:  i 
not  by  dcod-poU,  or  by  parol.  '1.  Jt  must  bi»«^iii  from  tlie  mukin;^.  oni;i\'<>r'il 
making,  and  not  at  any  greater  diMtaiiee  of  time."  3.  If  there  beanynldhi 
in  bein^,  it  must  be  lirst  absolutely  surrendered,  or  be  within  a  ^'ear  ol" expirii 
4.  It  must  be  vither  for  twenty-one  years,  or  thn*e  lives,  and  not  for  both,  ij 
must  not  exceed  the  term  of  thi-ee  lives,  or  twenty-one  years,  but  mavbefjri 
shorter  term.  G.  It  must  be  of  corporeal  heredit»mcnts,  and  not  uf  fucL  ibiip 
as  lie  merely  in  grant;  for  no  rent  can  l»e  reserved  thereout  b^  thecoBDii 
law^  as   the    lessor  cannot  resort   to  them   to  distrein,(9)     7.  It  niutbrd 


*n 


o.wj-i  *lands  and  tenements  most  commonly  letten  for  twenty  yean  part:  ■ 
'*"  -*  that  if  they  had  been  let  lor  above  half  the  time  (or  eleven  Tnn  oat 4 
the  twenty)  either  for  life,  or  for  years  at  will,  or  by  copy  of  coyrt-nJl il  ■ 
sufficient.  8.  The  most  usual  and  customary' feorm  or  rent,  for  tvoBtrna 
past,  must  he  reserved  yearly  on  such  lease.  9.  Such  leases  nniM  sot  be  nit 
without  imi>eachmeut  of  waste.  These  are  the  gnards  iinposcd  bj  the  AffiM 
(which  was  avowedly  made  for  the  security  of  farmers  and  the  nwM^ 
improvement  of  tillage)  to  prevent  unreasonable  abuses,  in  prejadire  of  lU 
issue,  the  wife,  or  the  successor,  of  the  reasonable  indalgenee  here^rei. 

Next  follows,  in  order  of  time,  the  disabling  or  restraining  Btatnte,  I  ESi 
e.  19,  (made  entirely  for  the  benefit  of  the  successor,)  which  enacts,  ihtt  il 
grants  by  archbisho|>8  and  bishops,  (which  ini'lude  even  those  confiriMdliTthi 
dean  and  chapter;  the  which,  however  long  or  anreasonable,  weRgM^' 
common  law,)  other  than  for  the  term  of  one-and -twenty  years  or  three  !«■ 
from  the  making,  or  without  reserving  the  usual  rent,  shall  be  void.  Cfli» 
rent  leases,  if  confirmed  by  the  dean  and  chapter,  are  held  to  be  wiihii  ^ 
exception  of  this  statute,  and  therefore  valid;  provided  they  do  art  «w«^ 
(together  with  the  lease  in  being)  the  term  permitted  by  thoaet(r)"  Bit  If 

{p)  Co.  Litt.  44.  ■ynnry  corporntlou,  mid  the  luceMHir  iM  !■ 


(f .  Hut  rfw,  lijT  th'«  Ktntuto  h  dro.  ITT.  c.  17.  «  kwip  of      rvcoviT  tkr  p.-nt  by  mi  aclioB  of  t>:  l»wfcfcln.ii— f  y 
tithfi*  or  otlKT  iiircirfMin'iU  hcrttUtuineiitu,  Nltin*'.  may  l«      hulil  k*ii4r  he  nwid  but  luiT«  teiMghttf  ikfOflMil' 
gr.intod  liy  tiuy  bi»!io|i  ur  iiny  bucL  ercliitiiuiticAl  or  rlersio-         i*')  Co.  Litt.  45. 

_  « 

^  By  various  acts  of  parliament,  and  also  frequently  by  private  8ettl«neiil».»F*'J 
pranttni  of  making  loiis<».s  in  po^«ession,  hut  not  in  reven«ion,  for  a  certaia  tiw;  ■•* 
joct  boin-;  that  tin*  estate  may  not  be  <»ncuml)ere«l  by  the  act  of  the  l^rtybtyoa^ij 
ritic  time.  Yt>t  ix'r^ons  who  had  this  Iiniiti>«l  |>ower  of  making  leases  in  puwi*w»*f 
had  frequently  doniisod  the  prcmiBes  to  hold  from  the.  datf  of  the  date;  and  lie  cfl«»J 
several  instances^  had  determint^l  that  the  word« /rt>«  the  day  nj  the  daU  eXfliKlwt7*f 
of  making^  llic  deed.  ftn<l  that  of  consequence  these  were  leases  in  reTei«oo,«i** 
See  Cro.  Jac.  25S.  1  BuIh.  177.  1  Roll.  Rep.  3H7.  3  Buls.  204.  Co.  Litt  4fi,  h.  ■ 
this  question  having  het^n  brought  again  before  lord  Mansfield  and  the  coortrf^^ 
Bench,  it  was  estahlished  that  from  tlu:  day  might  either  be  inclubive  or  eiehy*.'* 
day,  and  Ihcvefore  that  it  ought  to  be  construed  so  as  to  etlectuate  lhe«  ■??* 
de<^ds,  and  not  to  destroy  tliem.   Fugh  w.  Duke  of  Leedii,  Cowp.  714.  Freemtt*"* 

2  Wils.  105. GURISTIAN.  ^     _  ^j 

"  Tli«»  law  of  concurront  leases  is  somewhat  involved,  from  the  conflictinf  ep*"** 
the  ancient  common  law  with  the  several  statutes  passed  on  the  sulgeGt,tattli|i*' 
tical  results  are  as  follows: — 

If  a  bishop  had  made  a  lease  for  twenty-one  years,  under  tlie  32  Hemy  Vnii "^S 
make  a  fresh  lease  for  twenty -one  years  from  the  nuikins  thereof,  at  any  ^'''*^|S 
n  year  before  the  expiration  of  the  tii-st,  which  will  be  viuid  upon  being  uiuta'j'lljj 
dean  and  chapter.  For  it  is  of  no  conseipience  to  the  successor  how  lopgthtdJI* 
\\\M^  to  run  at  the  p<*riod  of  making  the  new  one,  as  the  term  of  the  Utter  eflM*** 
from  its  date,  and  both  are  thus  running  oat  at  the  same  time;  and  if  the  fc*^ 
tlie  next  year,  the  second  will  expire  twenty  years  after,  as  there  is  not  •tujp^. 
interest  of  more  than  twenty -one  years  in  lease.  But  there  eannot  be  twoki*"" 
same  way  ruiinin*;  for  //>v.«  at  the  simie  time,  nor  one  lease  for  liTea  andaBOthcrfaT'' 
they  must  he  liotli  of  the  latter  description,  or  they  canaot  coexiat  or  coacfii^ 
ring  an  interest  u])on  the  h^see.  If  the  second  lease  be  granted  to  ABJO^htf  ■** 
lessee  in  the  first,  the  lessor  may  lose  his  remedy  by  distress  for  the  recowty •^ ■■^ 
during  the  continuance  of  the  old  lease,  because  the  old  lessee  May  piy  hhiatj^ 


n«>w  lessee,  whnisheconie  the  reversioner,  and  against  whom  thelwMrflnnhPf 
hy  action  of  deht  or  covenant.    See  Bac.  Abr.  tit.  "Leaaea  and  TataifcvTlA 

Uulo  3. — <^IIITTV. 
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xprofi<1y  made,  thiA  ntatntc  of  1  Eliz.  did  not  extend  to  grantfl  made 
ihop  tothe  i-rown ;  by  which  means  queen  Elisabeth  procnrcd  many 
iHionri  to  bo  mudo  ovi*r  to  hor  by  the  prelates,  either  for  her  own  use, 
tent  tJ  he  grunte<l  out  again  to  nor  favourites,  whom  she  thus  gratified 
ny  expenm*  to  herself  To  prevent  which(9)  for  the  fhtare,  the  sta- 
.  T.  c.  8  extends  the  prohibitiun  to  grants  and  leases  made  to  the  king, 
to  anv  of  hJH  subjeets. 
tmes  tlie  Ktatute  18  Eliz.  c.  10,  explained  and  enforced  by  the  statutes 

II  &  14,  IS  Kliz.  e.  II,  and  48  Eliz.  e.  29-,  which  extend  the  restrie- 

by  *the  hist-montioniHl  statute  on  bishop,  to  certain  other  rmooi 
•rporationH,  l>oth  Role  an<l  aggregate.  From  laying  all  which  ^ 
re  may  c>olle<*t,  that  all  colleges,  cathedrals,  and  other  ecclesiastical  or 
ar}'  <*t)rporationH,  and  all  parsons  and  vicars,  are  restrained  from  mak- 
artCM  of  their  lund^,  unleiw  under  the  following  regulations :  1.  They 
exceed  twenty-one  years,  or  three  lives,  from  the  making.  2.  The 
d  rent,  or  more,  must  be  yearly  reserved  thereon.  8.  Houses  in  cor- 
or  market-towns,  may  be  let  for  forty  years,  provided  they  be  not  the 
ousos  of  the  lessors,  nor  have  above  ten  acres  of  ground  belonging  to 
I  pmvidtHl  the  lessee  bo  bound  to  keep  them  in  repair;  and  they  may 
ened  in  fee-nimplo  for  lands  of  equal  value  in  recompense.  4.  Where 
n  old  lea.He  in  l>eing,  no  concurrent  lease  shall  be  made,  unless  where 
le  will  expire  within  three  years.  5.  No  lease  (by  the  equity  of  the 
hall  be  made  without  impeachment  of  waiite.(f)    6.  All  bonds  and 

tending  to  frustrate  the  provisions  of  the  statutes  of  18  ft  18  Elix. 
>id. 
ling  these  n^ntrictive  statutes  there  are  two  observations  to  be  made ; 

they  do  not  by  any  construction  enable  any  persons  to  make  sneh 
hey  were  by  c<»ninion  law  disabled  to  make.  Therefore  a  parson,  or 
igh  he  is  restrained  from  making  longer  leases  than  for  twenty-one 
bn»e  livt»?*,  even  tn'th  the  consent  of  patron  and  ordinary',  yet  is  not 

make  uny  Iraso  at  all,  »«o  ns  to  bind  his  successor,  without  obtaining 
ent-Mi/**  Sr<-oiidly,  that  thoiiicli  leases  contrary  to  these  acts  are 
Old.  yet  tliey  an*  pNHl  ai^aiiiHt  tlie  lf;<sor  during  his  life,  if  he  be  a  sole 
II ;  and  arv  also  ^inmI  a<^in5t  an  a^^^n^gatc  corporation  so  longas  the 
liv^'s.  wlio  is  prt'suinod  to  Ih»  the  most  concemwl  in  interest.  For  the 
teiidiMi  tor  tlu*  bfiiotit  of  the  .nueeessor  only;  and  no  man  shall  make 
ft^e  of  hi.s  own  \vn>ng.(ir) 
is  yet  another  ri'striction  with  re^^jinl  to  college  leases,  by    r#oAo 

Kliz.  e.  t),  wliieh  dir(H*ts  that  one-third  of  the  old  rent,  then     ^ 
Id  tor  the  future  be  n^served  in  wheat  or  malt,  reserving  a  quarter  of 

ea<*h  (>.<.  X//.,  or  a  quarter  of  malt  for  ever}'  bi. ;  or  that  the  leaseea 
r  for  the  haine  aceonlini^  to  the  nrice  that  wheat  and  malt  should  be 

the  market  next  adjoinin<;  to  the  respective  collegeeon  the  market 
» the  rent  U'comes  due.  This  is  sai<l(jr)  to  have  been  an  invention  of 
urer  Hurlei^h,  and  Sir  Tlionias  Smith,  then  principal  secretary  of 
:>,  obsen'in;;  how  (greatly  the  value  of  money  had  sank,  and  the priee 
risions  ris4*n,  by  the  quantity  of  bullion  imported  from  the  new-found 
hieh  effects  were  likely  to  ini*n*ase  to  a  greater  degree,)  devised  this 
r  upholding  the  revenues  of  (Mllci^e.'i.  Their  foresight  and  penetration 
\iii  res|M*ct  been  very  apimreiit :  for,  though  the  rent  so  reserved  in 
U  Hrst  but  one-third  of  the  old  rent,  or  half  what  was  still  reserved 

'•}  11  Kpp  71.  <»)lbM  4V 

(*.  r...  i.itt  45.  (•)  iHrypf't  AbmI*  oT  Bit. 

•  •  Co.  U(L  44. 


leftue  han  not  \t^*^  conBrnif^l  l»y  the  onlinary,  the  acceptance  of  rent  bj  the 
ill  not  mtify  the  r(*!*t  of  tin*  term  whioh  may  beunexfiired  at  th<»  tim<«  of  the 
wioii  of  the  loHM>r.  lire.  Abr.  Acceptance,  pi.  26.  Ana  a  lease  of  UmU  whieh 
l»rfore  V>een  in  l«*aM».  though  conHrinc<l  by  the  patron  and  onlinsry.  and  in 
r  respect  duly  executed.  i»  not  binding  upon  the  successor.    1  Bingh.  Rep.  M. 
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in  inonoy,  yet  now  the  proportion  is  nearly  invert e«l :  and  the  nif'r.>v . 
from  eorn-rents  is,  rommu tubus  annis,  almot«l  double  tu  the  ri-ni>  n**- 

monev.** 

The  leases  of  benelioe<l  eler^^'men  arc  further  n'stniined,  in  x-vl^  •? 
non-residence,  hy  statutes  18  Eliz.  c.  20, 14  Eliz.  e.  11,  1^  Eliz.  c.  ILan-i  i- 
0.  9,**  which  direct,  tliat  if  any  beneficed  clergyman  lie  absent  Intiu  L> 
above  foursc<»re  davs  in  anv  <»ne  vcar,  he  shall  not  only  forfeit  oiievtar-: 
of  his  benefice,  to  be  distributed  anionic  the  poor  of  the  parish,  l';;  :L 
leases  ina<le  bv  him  of  the  in-ofits  of  su<'li  benefice,  and  all  covciiuni*  ai  i  u 
nients  of  like  nature,  shall  cease  and  be  voiii:*  except  in  the  caM.-"i.ii 
pluralists,  who  are  allowc<l  to  demise  the  livin«^,  on  which  they  are  iiosi-r-fs 
to  tlieir  curates  only ;  ]n*ovided  such  curates  <lo  not  absent  tlicin-klvt-  a 

**-i*>m  *^***'^y  ^^'^^y^  i*^  ft^y  '»'>^*  year.  And  thus  much  ft)r  leases,  with  iLiir*' 
-•  enlargements  and  rest  rid  ions.(//) 
5.  An  exchanije  is  a  mutual  ^rant  of  equal  interests,  the  one  in  c«'i.-  i-r 
of  the  other.  The  word  "exchanire"  is  so  inrlividually  n'<jiii>iti' us  i  ii 
priatcd  bylaw  to  this  case,  that  it  cannot  be  supjilied  by  any  ««iUt«'- 
expressed  by  any  circumlocuti«>n.fc)  The  estates  cxchan»r*'d  muMUcr 
quantity  ;(</ )  not  of  tv//»/'\  for  that  is  immaterial,  but  of  intrrui;  as  :••-. 
for  fee-simple,  a  lease  for  twenty  years  f«»r  a  lease  for  twenty  year*. aiill't 
And  the  exchan^^e  may  beof  tiiiui^s  that  Ii«'  either  in  ^ranl  or  in  livm 
no  livery  of  eeisin,  even  in  exchaui^es  of  freehold,  is  necessjir}*  t«»  iMtto 
conveyance  :(<•)  for  each  party  stands  in  the  j)lace  of  the  otiier,  an«i  "•» :; 
ri^ht,  and  each  of  tiiem  hath  already  had  cr>rj)ontl  pt>ssession  of  hi-"* 
But  entry  must  be  niatle  (»n  both  sides;  tnr,  if  either  parly  die  iK-tonM::'.' 
exchange  is  void,  for  want  of  sutficient  notoriety.!'/;*  An<t  >o  al^». ii  *'■• 
sons,  by  consent  <»f  patron  and  ordinary,  exchange  their  pn-fennent- ;  ^i 
one  is  presented,  instituted,  and  indin-tcd.  and  the  c>ther  is  prv>eiili''i  .iJi- 
tuted,  but  <lies  bel'ore  induction  ;  the  former  sliall  n<»t  keep  his  mw  l-^' 
because  the  exchanixe  was  not  c<uni»lete<l,  and  theivf«»re  he  shall  nlun»i. 
his  own.C/')  F()r  if.  after  an  cx<-han;ri.  of  lands  or  otiier  hereilitamiiiiN 
])arty  be  evicted  (»f  those  which  were  taken  by  him  in  exchange.  tlin'UjL 
of  the  otlier's  title,  he  shall  return  back  to  the  ]M>ssossion  of  his  own, l«y 
of  the  implied  warranty  contained  in  all  exclianges.(  / ;" 

iri  For  tin*  (rtluT  Ir>i)rii;n(r  ri-I  itin^r  t«i  li':i"<"«i.  ^liirli  i«i  vitv  {*;  Ijtt-  J^  "^  W. 

ourimi-*  nnililifru!<iv«-.  I  iiiti-t  rif<-r  tlii' «tii>t(>ni  tn-'MVic  .\Ut.  Cj  *'•>  l.itt. 21. 

•JV'.'i,  ^titli'  Irn*'.*  iti.il  tfT'H.i  f-ft  U'lt'.'  wh-n-  th  ■  Milijtvt  iit  [*)  Lilt.  I  Hi 

tn'itol  in  n  p*  rxpii  n<iii-<  mil  iii:i«i<'rly  in  iiiti<-r.  U'lnc  oiiiw  l'}Cii.  iJil.  AO, 

piHctsl  to  Iw  rxtrart'tl  fr^iii  h  iii.uiii-criiit  nf  Sir  iM'uffn'y  t*    iyrfc.^'i>9. 

(iillH-rt.  f/;Pa«r3Uli 

i»i  Co.  Litt.  h\  M. 


•■"  The  colle^ii's  ri'cMvin^r  a  ijunrirT  ot'  wheat,  or  its  valup,  for  every  1-^  ^-  ^^^' 
rtre  ]mid  in  money.  th<'  eorn-n'nt,  lrt>m  the  }»re.-4ent  price  of  wheat,  will  bein|*^^r 
to  tho  mon«*y-n'nt  a*  four  to  nin\     Hut  h<ith  tlio.-*e  rents  unittnl  Are  T**rTf»r!^J 
J>^e^lont  value.     <'nlleL'i*<.  tli«M»^r<in».  in  nrd«T  to  obtain  tlic  full  value  of  the  tiTC- 
lino  upon  tho  renownl  of  thoir  le;is«»s. — J!.'iikI''TI.%v. 

"Those  statute's  wen-  ri'pojib'd  liy  the4;'i  <Jeo.  III.  e.  84.  and  fiirther  amenHnw* 
ma<le  hy  tht»  tonipoi-iry  siiitut**"*  .'i4  ({^o.  III.  c.  54  and  17.').  Rut  the  re»iiIeiiW!«f 
persons  is  now  vt'L'ulated  tiv  tln'  57  Oi'o.  HI.  e.  l»y.  whieli  repeaUnl  all  fonnwirt*' 
FuVijeet.  liy  tlie  '.VZd  .-♦•I'tion  of  i]»»»  statute,  nil  contraets  or  apn^ment*  foi  Irtlinfi 
of  resiih'nee.  nr  t!i«'  hiiildinn-j.  ;::ird«'n»:.  «>rehards.  und  appurten.ineeii.  ne»V!Hi»r^ 
convenirnt  (>('cMipati«»u  of  tlie  <iinn\  hr1i)n<:ii)tr  to  any  lH'n»*fic«\  and  in  whi«'l«  i 
persons  are  hy  tin*  order  of  the  lii^hop  to  ro>i«le,  arr  void  :  and  person*  hi •l«ir»*i 
pion  thereof  aftrr  thi*  day  >\wh  spiritual  jiefon^  :iro  din»ct»Hl  to  rwide,  upw  c^ 
that  efl'eft.  forf«'il  40a-.  for  i'V«M-y  <lay  they  so  IioM  over. — I'liirrr. 

**  But  hv  the  57  Tiro.  III.  e.  *.*'.».  all  these  >tatut(*9  whteli  vacate  leate*  hr  nt«n-w 
ar«*  repealed. — J  .'mitt  v. 

"Chi  this  ao'ount  an  fxehanire  by  le-ispi  and  release  is  to  he  prefened:  fvin!"' 
the  statute  exiTUti-s  tin'  ]iO!-M'S'»ion  instantly  upon  execution  of  the  tietnla.  BttU« 
to  Co.  Litt.  271,  b..  n.  1.— Aurmunn. 

"  But  althouiih  this  warrantv  and  ri-rlit  of  r»M»ntrv  are  incident  to  an  *i<"'y 

common  law,  it  lias  Ium-ti  mn^ulired  d<MiI'ifuI  by  some  whether  they  aw  iw^ 

e.xehanpe  etUK't.eil  hy  nnitual  vonveyanres  under  the  statute  of  use*.   llr-tVutf*' 

to  think  that  they  are  so  ineiilent.    But  where  mutual  conveyance*  an  on^  tki 
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fMirtition  it«  wlien  two  or  more  ioinUtcnantA,  coparconcrs,  or  tenants  in 
n.  ik'rrvt*  to  diviilo  the  *lahdH  ho  hold  anions  them  in  nevcraltj,  r^qoi 
kin*;  a  (ii'^tiiK-t  part.  IIoriMiM  in  Home  inHtances  there  im  a  unit}'  ■- 
v^i  ami  in  all  a  unity  of  iMMM'snion,  it  is  necennary  that  they  ail  mutually 
ami  aArturi'  t<i  oarli  other  the  newral  eHtaten  which  they  are  to  take  and 
•|iaratcly.  Hy  thr  common  law,  coimn-enerH.  hein^  com|)ellahle  to  make 
n,  mi;;ht  have  ma«ii*  it  hy  parol  only;  hut  joint-tonantH  and  tenanta  in 
I  muHt  have  done  it  hy  deed :  and  in  Ixith  eanefi  the  conveyance  niUHt 
fn  iK-rlV*<led  l»v  livcrv  of  Heinin.fv)  And  the  HtatuteH  <jf  'M  Hen.  VIII. 
I  ^i.  Hfu.  VIII.  c.  ll'l,  made  no  altcnition  in  thiri  point.  But  the  Htatute 
Irt.  ifo  far.  II.  r.  2,  hath  now  alndinhed  thia  diHtinction,  and  made  a  deed 


JH».»»  lu'c^'ssarv.** 


•  arc  thf  Ht'vcral  h|KH'ios  of  primary  or  on*jinttl  conveyaneeH.  Those  which 
an*  of  thr  strnnJiiri/  or  //mnifiiv  Hort ;  which  preHnp|K»HO  aomo  other 
kn«v  iinM't'dt'rit,  an<l  only  serve  to  enlarge,  con  firm,  alter,  reHtrain,rcHtore, 
tvr  tlie  intfn*>t  if  ran  ted  hy  mieh  original  conveyance.  Ah, 
leaM**i :  whi<-h  are  a  discharge  or  a  conveyance  of  a  man*H  ri^ht  in  lands 
aenu,  to  another  that  hath  Home  former  estate  in  iMMMennion.*  The  words 
ly  UM'd  I  lien'in  an'  "  remine^l,  rtdeaniMl,  and  forever  quit-claimed."(A)  And 
iilea.*H'<.  may  tenure  cither,  1.  By  way  of  enlar^ng  an  eftnff^  or  enlanjer 
"•  an  if  there  he  tenant  for  life  or  yearH,  romain«ler  to  another  in  fee,  and 
mainder  rrleases  ail  hin  ri^ht  to  the  ])articular  tenant  and  hin  heira,  thia 
m  the  estate  in  fee.i  f )  But  in  thin  caHO  the  relesHce  muHt  be  \\\  paSiWA- 
H»mi'  e>tate.  for  the  release  to  work  uiM)n;  for  if  there  l»e  leasee  for 


-tttion  of  th*'  «>th*^r.  th««  inoidenti«  of  an  exchan^«»  may  he  avoided  and  the  nlv 
aiikhI.  but  in  •<u«'h  (*a!<4'<«  tiie  word  "e.xchango"  ntHMl  not.  and  nhoiild  not.  be  \\*p*\, 

Virt.  c.  lih,.  ^.  ;i,  h(m-rv«*r.  un  «>xrhun>!e  to  h««  hindiii;;  iit  fate  mu««t  l»e  hy  de4*d ; 
R.  1.  uii  •*xi-h.in;:o  (if  aiiv«li«'nHlitjiin<mtH  mud**  hv  <hM*4l  t*xi'riited  after  tho  Nt  of 

l*l'».  -h.ill  rn»l  imply  :iiiy  r..rt,iitiim  m  fmr. — Stf.wakt. 

'iiiT.il  ••nilo-nri*  art.  S  A  '.»  Viot,  e.  IH,  rontain**  a  provi-ion  hy  which  the  oncl^y- 
uiiii--:"n*'r>  un*  «>nahlcd  to  t't)rrt  pxrhung<*<«  of  land<«.  <>n  the  appIif*ation  in 
if  th*-  pi'r-«»n*<  int*'n**'ttMl  in  th«*  land!«  pro]>o<<»<l  to  l>e  pxrhanjfiHl,  the  commiii- 
tn.-iy  tlirtH't  in(]iiiri«*s  wh(*th<T  the  pro|>OH«»*l  exohan^«*  woiihl  li««  Itenetirial  lo  the 

;ftn'l  11  th«'y  r(iin*>  to  In«  of  that  opinion,  they  may  frame  an  onlor  of  exehanpe, 
i.\\t  or  plan  ot  thf  lan^ln  to  )h*  }K)t)i  frivt*n  and  takt*n  in  «*xrhan!:e:  and  nuch 
lint  t«i  !••'  iin|Hui4'ii**d  )»y  ri'Uj«<»n  of  any  infirmity  of  OB«tate  of  the  |H*rt(onflon  whoK« 
i<*ii  i!  ofi.ill  !•«'  iii:i<l«'.  Th«*  rliii'f  udvaiitap*  att«Midin>!  this  mt*th>Hl  of  exohango 
:h<'  l.in<l  on  «•.!•  Ii  ^uU"  taken  in  exchan^**  remains  and  enure«  to  the  name  u>m<!i, 
it«*nt.'<.  ari<l  i>iir|'<^-*>i>.  and  i^  <iihjert  to  the  name  ehangen.  as  the  land  iriven  in  ex* 

Tliii-.  »'a*-ii  .'VvinT  h<>l<U  th«»  n»»wlv-a<N|uir»'*l  land^  u|»on  preri^ly  the  name  titlo 
Id  Mlj:it  hi*  li.nl  U-tore.  uiul  none  of  the  inronv«*nit*nt  (Hin*M*qii«»nee9  of  the  old 
i-luw  iit!f  \*\  *v\<-han^t»  ran  ari^e.  IVrnon?*  havinir  hut  limite^l  interenta  in  the 
y.  }.v  ih»'  h'-lfi  «il"  ili»»  rttat\ite  I  liuve  m»»ntion«Hl.  ♦•tfi«ct  exehanp*"^  which  may  be 
i^n<-tit  tfi  Th<*  •"^tati'.  and  whirh  it  would  have  Uvn  im|Mt!K«ih|i*  for  them  tohring 

any  iith»T  way.  -Kfrr. 

r.  Ii\  otatiiti*  *»  A  '»  Vict.  r.  |(M'>,  a  doe<I  i;*  in  all  i*n«e*t  nee«»*«ary.  rartition  may 
•hI  Hi  thf  -am*'  way  u^  exrhun^e4  umh'r  the  authority  of  the  enrloauro  commia- 

lal  |M>^».-.-i.»n    i-*  not   ni ^*^iTy  if  the  estate  of  the  party  who  i*  to  take  tho 

m»  it-'t'if  }»r h'*\  Kv  an  •••*iHte  in  |MWMM*<ion:  thu**.  if  A.  Im»  tenant  for  life,  with 

tT  tt>  IV  !••[  iitf.  with  rt'inaiii<h'r  to  i\  in  f«N*,  <\  may  n*leaM«  to  R.,  whone  eiitat^, 

»*-i**d.  !■»  n'»:  in  |M>*^i'«»*ion. — Sweet. 

thn  niu-t  Im'  thi'  iniin«*«liate  n*main<ler.  or  revertion :  for  if  A.  have  a  term  for 

mund«T  fii  U   ti»r  yi-ir**.  r«»niainder  or  reventi<»n  in  fee  to  <\,  C.  cannot  release  to 

ant  of  pruiiy.  on  nt'count  of  the  internie<liate  term  in  B.     Co.  Litt.  27X  h. — 

b. 

'fun^  f^w •.••«- inn  will  sufYire.  if  the  r«^l««sf«ee  hiu«  an  efitate  actually  ve«ted  in  him, 

m»*  of  th«'  r«*l«M-i'.  whirh  wmild  Im»  ea]»al»le  of  enlargement  hy  »uch  n»li»a.*«»  if  h«i 

M^tif  ]H»^ ion.     Thu}*.  if  a  tenant  for  twenty  vearn  m.ike  a  h*aM*  to  another  for 

■«.  who  fhttT".  tt  rt'lra-M*  to  the  tirnt  1«*?M«N»  ill  ^(mmI,  for  the  |»oM«»H*ion  of  hin  Uiwf 
io«M'A*ion.    Su,  if  a  man  maktw  a  leano  fur  year*,  remainder  for  veam.  an«l  the 


824  OF  THE  RICnTS  [Bonl 

voarfl,  and,  before  ho  enters  and  is  in  ]K)880fl8ion,  the  loewor  roloa.vKtohiQi 
his  right  in  the  roverHJon,  such  roleusc  is  void  for  want  of  posve^imi  in  d 
role8see.(A*)"  2.  By  way  of  passing  an  estate,  or  mitter  restate:  m  wlii-n  iwi 
**^*'51  ^^^^  coparcenerB  reieaseth  ail  her  *ri^ht  to  the  other,  this  pMdkli 
^  fcc-simpie  of  the  whole.(0*"  And  in  both  these  cases  there  nvt  W 
privity  of  estate  between  the  rclessor  and  relessee  ;(m)  that  vi,  one  rf  tki 
estates  must  be  so  related  to  the  other,  as  to  make  but  one  and  the  noe  oa 
in  law.  3.  By  way  of  passing  a  right**  or  mitter  le  droit:  as  if  a  man  bulww 
and  relcaseth  to  his  disseisor  all  his  right,  hereby  the  disseisor  acqniMii 
right,  which  changes  the  quality  of  his  estate,  and  renders  that  livfilii 
before  was  tortious  or  wrongful. («)••  4.  By  way  of  txtinguiskmad:  v^'i\ 
tenant  for  life  makes  a  lease  to  A.  for  life,  remainder  to  B.  and  hiBhfin.a 
release  to  A.;  this  extinguishes  my  right  to  the  reversion,  and  shall  enuvui 
advantage  of  B.'s  remainder  as  well  as  of  A.'h  particular  e8tate.^o)*  5.Bti 

(*)  Litt.  )  466.  (•)  Utt. }  «6L 

(()  Co.  Litt.  '/TS.  («)  IbfaLJ  410. 

(*)  Ibid.  272,  TtZ, 

first  lessee  enters,  a  release  to  the  person  in  remainder  for  yean  is  good  to  ealir|i 
estate.    Mr.  Uargrave's  note  3  to  Go.  Litt.  270,  a.^-CHiTTr. 

^' Tills  is  not  accurately  expressed.  It  is  necessary  that  the  releMse  iboBldki 
vested  estate,  but  it  is  not  necessary  that  such  estate  should  be  in  poasettioB;  mix 
be  tenant  for  life,  remainder  to  B.  for  life,  remainder  to  C.  in  fee,  B.  may  take  iiti 
from  C,  although  his  own  estate  is  in  remainder.  An  estate  at  will  is  n^ioienttot 
a  release  upon,  (Litt.  s.  400,)  although  the  reversion  upon  such  estate  doei  Mil 
grant. — Swkkt. 

"  If  one  joint-tenant  assign  to  the  other,  it  operates  as  a  release,  and  mint  beMph 
2  Cruise,  527. — Cuitty. 

**  There  must  be  a  privity  of  estate  between  the  relessor  and  the  releaceiiAi 
species  of  release  mentioned,  (see  ahle ;)  but  in  this  release  per  mitter  le  drail  ih 
not,  indeed  there  cannot  l>e,  any  such  privity,  (Co.  Litt.  274,  a.,  n.  1 ;)  nor  ii  tkfli 
occasion  for  words  of  inheritance.    Litt.  470,  and  Co.  Litt.  273,  b. — Ambolbl 

^  No  privity  is  necessary  when  a  relroAr  of  a  right  is  made  to  one  who  httk  ■  i 
of  freehold,  in  deed  or  in  law  ;  but  a  release  cannot  enure  by  way  of  jMMbysii^ 
less  it  is  mode  to  one  having  a  fee-simple :  for  the  person  to  whom  a  right  mwmid 
have  the  whofe.  right:  to  a  person  not  having  the  fee,  therefore,  a  release  of  ligUifi 
as  it  were,  by  extinguishment  in  respect  of  him  that  made  the  release,  whidi  ohm 
ment  shall  enure  to  him  in  remainder,  though  the  right  is  not  extinct  in  doei  I 
275,  a.,  279,  b.  If  a  release  of  all  actions  he  made  to  a  tenant  for  life,  tho  fm 
remainder,  after  the  death  of  the  tenant  for  life,  shall  have  no  benefit  fromthaiil 
I  Inst.  275,  b.,  285,  b.  Edwartl  Althom's  cose,  8  Rep.  302.  Lampet's  eaic^  Uli| 
— Chittv. 

^  Blaokstone  has  here  unaccountably  stated  from  Littleton  a  case  which  kivl 
to  do  with  extin^iijihment.  The  lease  for  life  to  A.,  with  remainder  to  BL  aailiil 
is  understood  to  be  hy  ftK)flinent,  and  so  a  discontinuance  of  the  original  ivvna; 
the  reversioner's  estate  being  thus  put  to  a  right,  his  release  pa$ae9  it  for  tktkfl^ 
the  wrongful  lessee  for  life  an<I  remainderman,  as  in  any  other  case  of  diHoai'  J 
a/irpianfio  jus,  morihtr  mmquam.  For  of  such  high  estimation  is  risht  in  thefjt^ 
law,  that  the  law  prescrveth  it  from  death  and  destruction:  trodden  dovailil 
but  never  trodden  out.  Co.  Litt.  271*,  a.  And  this  consideration  ezphnilfci'i 
tion  between  a  release  by  extinguishment  and  a  release  that  passes  a  ruht  C^ 
latter,  the  relessee  lias  the  same  right  which  his  relessor  had,  and  uat  oi^ J 
former,  the  relessor  puts  an  end.  as  against  all  the  world,  to  some  hereditsBHt' 
from  that  wbich  the  relessei!)  has.  and  which  cannot  exist  with  it  in  the  ■■^l' 
**  Releases,"  says  Littleton,  *' which  enure  byway  of  extinguishment  sipBBil  d[^ 
arc  whertt  lio  to  whom  the  release  is  mode  cannot  have  that  which  tohiniiiBl 
as,  if  there  be  lord  and  tenant,  and  the  lord  release  to  the  tenant  all  theri^*^ 
hath  in  the  seigniory,  or  all  the  right  which  he  hath  in  the  land,  Ac,  tUi  nkvl 
by  way  of  extinguishment  against  all  ]>er8ons,  because  that  the  tenant  enMl kvi 
vice  to  receive  of  himself.  In  tho  same  manner  it  is  of  a  release  madslsAiV 
of  the  land  of  a  rent-charge,  or  common  of  pasture,  Ae.,  becaose  the  ffninl 
that  which  to  him  is  released,  kc.i  so  such  releases  shall  enure  fajwi^yof 
ment  in  all  ways."    Sect**.  471»,  4S0. 

There  is  this  distinction  V>etween  an  extinguishment  and  the  passing flf  a ttf^*' 
cannot  he  passed  by  releiLse  to  one  who  has  merely  a  riaht:  ii  muiiMlDlMl^ 
the  estate ;  and  yet  privity  is  no  element  in  such  a  relMN^  I  hI  tka 
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jf  and  ffoffmrnt :  hh  if  there  bo  two  joint  diMcisora,  and  the  disficisoe  releases 
ot'  th4*m,  ho  hlmll  (k*  hoIo  HciHed,  and  nhall  keep  out  his  former  companion; 
it*  the  Nuiue  in  ftlVct  um  if  the  dit»Hei.si»c  had  entered,  and  thereby  put  an 
the  di.HHeiHin,  and  uflerwuniH  had  enteoffed  one  of  the  diKHciHors  in  foo.(p) 
tt*rL'U|K>n  we  niuy  obMi*r\'e,  that  when  a  man  ban  in  himself  the  possession 
Jm,  he  niiiHt  at  the  cduunon  law  convey  the  freehold  by  feoflVnent  and 
;  whi4*h  iiiakrri  a  notoriety  in  the  country :  but  if  a  man  has  only  a  right 
iture  iiitert'st,  he  may  convey  that  ri^ht  or  interest  by  a  more  release  to 
tiiat  is  in  fMHs^'KHion  of  the  land :  for  the  oecu|>aucy  of  the  relessee  is  a 

*  of  Hutlicicnt  notoriety  alrewly.** 

L  c«>ntinnation  is  ot'  a  nature  nearly  allied  to  a  release.     Sir  Edward  Coke 

*  \X{fj\  to  Ikmi  <M)nvcyance  of  an  estate  or  ri^ht  in  esjte,  whcreb}' a  voidable* 
i}»  niufir  hure  and  unavoidable,  or  whereby  a  particular  estate  is  increased: 
It*  wnnls  of  making  it  are  thene:  "have  ^iven, ^(ranted,  ratified, approved, 
»iitirnic«i/'(r)  An  inntance  <»f  the  first  branch  of  the  definition  is,  if  tenant 
.*  ieaM»th  for  forty  years,  and  dieth  durin;^  that  term:  here  the  lease  for 
is  voidable  by  him  in  reverMion  :  yet,  if  ho  ♦hath  confirmed  the  r«q5wi 
i»f  till'  ll'^M•c  tor  years,  before  the  death  of  tenant  for  life,  it  is  no  *- 
voidabli'.  but  }«ure.(x)  The  latter  branch,  or  that  which  tends  to  the  in- 
ol'  a  particular  estate,  is  the  same  in  all  respects  with  tlu&t  species  of 

*  wbirlk  operates  by  way  of  enlargement. 

(r  i\K  l.ttt.  'J7H.  (f)  LItt.  »  51ft,  ttl. 

(f.  I  In.t.  JU.'i.  <•>  llikLlftlA. 


land,  II  r«'li'as«*  l»y  way  of  fxtin^ruixhrneiit  niuy  Ih*  niuch»  to  one  who  ha«  privity  but 
.t«*.  Tiiii<.  a  l«>nl  may  r«'lt>]if««  lii*  Koigniorial  ri^chti*  to  his  t<*nant  ofter  he  has  been 
**l :  I  •lit  u  rt'iit-fharp',  as  <listiii^iiished  t'roiii  h  r«*nt-sor\*i(H.\  can  only  \>e  releus^Kl  to 
ual  t'Mi.iiit.  Kf'aiiHi'  the  eharf;«*  is  only  on  tin*  laml  and  iuipliiu  no  porsonal  privity, 
t.  *J»>,  a. — Sin:i.T. 

-  Rit<«it  nhjiM't'^  >troii;:Iy  to  thi<«  explanation  of  ri'I«*aKe<«:  fintt,  bveaUHC  it  do4^  not 
Mil  th«*  |'ro|M.r  di-tiix'tion  ln»twi'<'n  a  n»lea^«•  ;>rr  tnttfrr  U  ifmit  an<i  a  n-leaso  ^kt 
t*,rr  '*■  ■/'•■•/  — vi/  .  tliat  ill  tlie  former  <':lh»»  tli»»  r^bMiM'  rjin,  l»ut  in  the  latter  tliat  it 
.  hi»M  "lit  ♦•vi'r\  iithi-r.  For  I'xuiiiple.  a  r«'le.i«*i»  f},r  mttfer  irJnnt  in  when*  the  releaju*** 
l«l  out  ••-.••ry  otInT.  Tin'  ri'Ioasi*  »if  the  tli-^si'iMM'  to  the  di>*.*MMi«or  is  of  this  <leMTil»- 
ktid  ^o  it  i»  if  A.  •li^^i'i<«'<l  )>y  H.  and  <\  r<*l('ii>f^  to  W. ;  for  li.  i^hall  now  hold  out  C. 
%ani<*  in:iiin>T  as  if  A.  had  re;:uhirly  eiit«M*tHi  ii{n)ii  H  and  (\,  as  he  nii^sht  hare 
V  <l«>ii*-.  aii'l  t!ii>ii  iiiadt'  ii  ''fparate  ftH)trmfiit  to  H.  But  if  A.  is  <liwk*iK«*<l  hy  li., 
fe*ktN  < '.  and  !>..  and  aft«>rwardH  A.  reh*aKcs  to  one  of  them,  this  in  m  r<*l4*aiM*  per 
■  A^  fy  •ir-i*  of  A  for  the  iH'nt'fit  of  tht»  tw«>  fi'ot!tM»t*  ei|ually:  for  the  one  to  whom 
r^AfM*  i«  Tiiad>*  (*jinnt»t  hoiil  out  the  other.     1.'|k>ii  the  same  prinoiiile.  if  the  disneisee 

•  t«i  thf  h*--!'*'  of  till'  di-'>«'i'«or.  this  aWi  [t  a  reh»aM»  ;»*t  fxhni/uisArr  U  dnnt  of  the 
■*.  and  of  whii'h  th»'  rev«T*ioner  :is  well  as  the  l«»H!4«»e  shall  have  advantage:  for 
hv*'  h.it}i  of  th«'iii  hut  oii<'  iMtate  in  law.  and  therefore  the  confirmation  of  the 
Iat  ••-ta!>*  in  «*i|iially  the  eontiriiiation  of  thf  reversion.  Ami  m)  it  is  if  a  |iatron  in 
I  u|-'fi   hy  tw.»  and  aft^Tward"  rehsi^es  it»  one  of  them:   it  operates,  by  way  of 

al-hrii'-nt.  for  th«'  Ix'iK'Ht  of  hoth  eipially.  lN*«*aiis(»  the  admission  and  in!«titution 
*i  a  Ifj  d  aiI|tidii'.iMi»n  of  tlie  title.  S«H*on«lly.  InH'aiHe  tlie  releas<»s  which  are  here 
•nI  f..r  t.'.,".r  h  /'-...'.  and  hy  Way  of  entry  and  f«Hitlinent.  an»  not  exactly  dilTen^nt 
of  rfl*'a*f"«,  hut  t*iily  om*  and  the  sjmie  >i»eeie4.  <liH*erin}r  no  otherwino  than  in 
»«tani«*;  for  •*v«Ty  rt|ca».«  whirh  o|H*nite!*  hy  way  of  entry  an4l  feofTment  i*  in  ftu't 
s*»  j*r  nMf*.  r  '»■  /-  ■';  and  if  thf  dif*-*!*!-*!*!*  releasi*'*,  whetlier  to  one  diMeiitor  alone,  or 
of  iwii  tii--»-i'ior'i.  it  i»|i«Tat«-  e«|uany  in  lH»th  easoi,  /»rr  mittrr  ami  vfstrr  U  dnit  *it  tki 
,  and  'v  'I  i  ''•  '.v/  .i»,  /  f'.»*f'*nriif :  that  is  to  sav.  the  reh^asee  has  the  same  title  in 
fc«e*  a*  if  ih»»  ili*-*'---!**'  had  ni'tiiallv  r»»v«'st»'il  hi*  fi»rmer  <»stato  bv  his  entr\',  and 
^r*U  Iliad*'  a  fi'ot!tni'i)t  with  Iiv<*rv  of  neisin  to  tlie  n'ltMsee,  and  hf  thaii  N'*ir  Ao'7  <  tf 
^'^.  And.  thir-lly.  hfi-au-f  ih«'n'  is  anothiT  «li*itinet  p«]HM'iea  of  rtdease  of  wliieh  nu 
^hal*--.  t-r  i"  h«T«'  taki-ii. --namely,  a  n'le;t-*e  /»*'r  f•r^ » /uwA/t /<  tstatf ;  as  fn»in  tlie 
>  of  j»  r*iit-4|iiir;!f  to  th«'  owiii-r  «»f  the  land,  or  a  n-hM.'**'  of  the  M.»rvieei»  from  tlie 

•  th«-  t.-naiit.  or  a  r«h'a-'  of  lonimon  of  |>:i:*tnr«*.  Ae.  To.  Litt.  2**tl,  a..  .'Jo7.  h.  If 
vl  —lU  th*'  fri't'hohi  of  til*'  itih«*ritan('e  of  the  eopyhitld  to  ani»ther.  and  aHerwanN 

•  yh-.l-l.-r  r»*hM-*-«  !•>  the  jmn  hii'^or,  thi*  aWo  \*  a  reh-a.'**'  /nt  fxt'mtpashrr  U  tstiit  .  and 
"^lioll  iiit'-n-t  UT.>nie.^  extinct.     I   Ia'ou.  bJ'J.  Wakeford*»  case.    Kitao's  IntnNl. 

'-^**llll^■»•>•l|t 

vdi4!in<'t:on  lM»twe*>n  voiihiMe  and  void  mu<«t  not  In'  hwt  "ight  of  here,  for  it  haa 
vntion  what^'vei  uik>i    a  voiti  estate,    (iilb.  Ti»n.  7'».  — CaiTTT. 
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9.  A  surrender,  S}trsujnrti]fIitio,**  or  iTiidcring  up,  18  of  a  nature  di 
eile  to  a  rck'tiso ;  for,  a»  tiiat  op(?nitort  by  the  f^realer  cs tale's  liomsf 
the  K'sis,  II  siirroiider  is  the  falliniij  of  a  less  OK^tate  into  a  ^n-ater.  It  i 
a  yieidin^^  up  of  an  estate  for  Hfo  or  years  to  liim  that  hath  tb« 
iweivioii  or  remainder,  wlierein  the  ])artieiilar  estate  may  nier^  o 
mutual  agreonient  between  them.  It  is  done  by  these  words:  ••  halhl 
panted,  and  yielded  up.'***  The  surrenderor  must  be  in  possession; 
surrenderee  must  have  a  ini<:her  estate,  in  whieh  the  estaie  ^u^m 
mert^e ;  tlierefore  tenant  for  lite  cannot  surrender  to  him  in  rei 
yeai's.(tr)  In  a  surrender  tliere  is  no  oeeasion  tor  livery  of  seisin ;(: 
is  a  privity  of  estate  between  tlie  surrenderor  and  the  surrviidera 
partieuhir  estate  and  tlie  otiier's  remainder  are  one  and  the  same 
livery  havin*^;  been  once  made  at  the  creation  of  it,  there  18  no  n 
having  it  ai'ierwaixls.  And,  for  the  same  reason,  no  livery  is  roc 
release  or  contirmation  in  i'ee  to  tenant  for  years  or  at  wi'li,  thoad 
thereby  passes :  since  the  revei'sion  of  the  lessor,  or  eoutirmor.  and  Ui 
estate  of  the  relessee,  or  contirmee,  are  one  and  the  same  estate; 
there  is  already  a  possession,  <Ierived  fi*om  sucli  a  privity  of  eK^tate,  i 
delivery  of  possession  would  l)e  vain  and  nugator3-.(^)" 

10.  An  aniiifjnment  is  properly  a  tininsfer,  or  makin^r  over  to  anot 
right  one  has  in  <f7i^  estate;  but  it  is  usually  applied  to  an  estate 
^oo--|     years.     And  it  dillei*s  from  a  lease  only  in  this:  that  byi 

*  "'  -I  grants  an  interest  less  *lhan  his  own,  reserving  to  himseli'a 
in  assignments  he  pai*ts  with  the  wliole  property,  and  the  assignee  ill 
intents  and  puq)oses  in  the  place  of  the  assignor." 

(()  To.  Utt.  .187.  {'i  Co.  Utt.  SO. 

r  /  1  >*i«l.  '^'-ii.  {9)  Liu.  1 4«(IL 

(■■;  IVrk.  2  TiSa. 


**S<'c,  iu  general.  Com.  Di>;.  Surrender.  1  Saund.  index,  Surrender.  Wha 
for  life  and  the  remuindeniiun  in  fee  join  in  making  a  leasKe,  it  should  not  bt 
the  lease  of  lK)t)i  in  its  inct'ptiou ;  for.  living  the  tenant  for  life,  it  i»  onlv  !■ 
the  contirmation  of  the  reniuinderman's.  G  Co.  14,  b.,  15,  a«  Cam  andOpoi 
ii.  1  tx.  edit.  ITia.— Ciiitty, 

^  Hut  these  words  are  not  essential  to  a  surrender.  See  Wils.  127.  Cia  J 
Chittv. 

^*  Tliis  is  a  suiTondcr  by  deed;  but  there  in  oIho  what  is  termed  a  iumnAa 
if  a  person  who  lias  n  term  for  years,  or  an  estate  for  life,  accept  a  new  1mm  M 
with  tho  interest  granted  hy  tlie  former  lease,  thi»  is  a  surrender  in  li«,Ua| 
surr«;n<ler  of  the  former  term.    5  Co.  11.  •  2  Pre*t.  Conv.  138. — Aicbbola. 

And  an  agreement  hetween  the  lessor  and  the  assignee  of  the  Mia.  ■& 
former  agreed  to  ]>uy  an  annual  simi  over  and  aliove  the  rent  towards  thepM 
by  the  assiiinee  to  the  h>>se«>,  o))erates  as  a  surrender  of  the  whole  tfin.  1 
See  also  r.  Rist,  Sfi.    12  Kast.  I.'U.    2  B.  &  A.  1 1'.».— Ciiittt. 

There  may  also  he  an  indireet  surrender,  or  surrender  in  law,  m  it  bol 
aeeeptanee  hy  the  tenant  of  a  new  estate  inconsihtent  with  his  prior  estatiL  II 
lease  made  to  a  {H^rson  in  ]io<s<'s>ion  under  an  old  lease,  and  accepted  bjUa 
as  a  surrender  in  law  of  tlie  old  one:  for  from  such  acceptance  the  lawimplitf 
tion  to  yield  up  the  estate  whieh  he  had  before,  though  he  may  not  bgr  cxpm 
surrender  have  <leelared  as  much.  Shep.  Touehst.  3tKK  Joe*8  cafie.  5  Rej^J 
wliere  a  tennnt  from  year  to  year  underlet  the  premises  to  another,  and  theojl 
lonl.  witli  the  a>sent  of  the  original  tenant.  a<x*epted  the  under-ieawe  ••  !■ 
surrender  in  law  was  heM  to  have  taken  plaee  of  the  first  tenant's  interert.  1 
Cook.  2  H.  «Vr  A.  II'.).  Surreii(l<M's  thus  implii^il  hy  law  are  not  toacb«d  bfl 
statute  S  (t  0  Viet.  e.  lOti.  whieh.  we  may  rememWr,  enacts  that  any  wiwai* 
of  an  interest  in  lands,  not  being  a  eopyliold  interest  and  not  bein^saiiM 
might  have  b<.'en  ereated  without  writing,  shall  be  void  in  law  nnlesi  mudti 
Kerr. 

^  This  is  far  from  being  miiversally  true:  for  there  is  a  variety  of  distinctkM 
assigncK^  is  l>ound  by  tlie  covenants  of  tlie  assignor,  and  when  he  is  not.  " 
rule  is  that  he  is  bound  by  all  covenants  wbich  run  with  the  land,  bat  aot  tf 
covenants  whicli  do  not  run  with  the  land.  As  if  a  lessee  covenants,  lorhiai 
tors,  nnd  administrators,  eoneerning  a  thing  not  in  ezisteoce,  as  to  Imikls^ 
premises,  the  assignee  will  not  be  bound;  but  the  aaugnee  will  In  boaiA' 
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.  A  di*foa«inre  i^  a  collnteral  doed,  iiiadi*  at  the  8&ine  time  with  a  fooflTmeiit 
>thfr  iM)iivoyuii('4%  ooiitaiiiiii^  t-ortain  t'oiiditioiiM,  u|wiii  the  }HTfbrmaiH'o  of 
*h   the  o>tato  thru  rrt*att*<J  may  Ih*  th'fvittrtl{j:)  or  totally  undone.     An<l  in 

manner  niort<<:a^«*s  wm*  in  foriniT  times  iirtually  ma«le;  tlie  niort'^ai^ir  en- 
lii^  the  niort;;a>;tM*.  and  he  at  the  same  time  exiH'iitin^  a  deed  of  det'eusuiDce, 
reliy  the  t'eorthient  wan  rendered  void  on  repayment  ot' the  money  lM>rn>wed 
<-ortain  day.  And  this,  when  ewcuied  at  tlie  Kime  time  with  the  ori^^inal 
^nu-nt,  wan  <*on.*4idrred  as  pari  of  it  hy  the  an<*ient  law;(ri)  and  therefore 
'  induli;«Ml:  no  Muhseqiient  HtMTet  revu<'ation  (d*  a  w»leinn  eonveyanee,  exe- 
•«i  by  lixrry  of  Hoisin,  hein*^  alloweil  in  tho^e  ilays  of  Himplieity  and  truth; 
j*;h,  when  UM's  were  at'terwanl;4  introdueed,  a  revocation  of  HUeh  unert  wuh 
iiilti'd  l»y  the  e<)urts  of  e«juity.  Hut  thin;;H  that  were  merely  exe<*utory,  or 
K.*  roiiipUtcd  liy  matter  siil>se<)uent,  las  rents,  of  whieh  no  tHMsin  eouhi  lie  had 
the  time  of  payment  *,)  ami  ho  aUo  annnitiex,  eonditifMis,  warranties,  and  tho 
',  wi-re  always  liahle  to  he  recalled  by  defeazanee»  made  Hubnequent  to  the 
e  «»!'  th«'ir  rrfation.(/M** 

I.  Thi're  yet  ri'inain  to  In*  s|K)ken  of  some  few  eonveyaneeH,  whieh  have  their 
CO  ami  i»iK'rati<»n  hv  virtue  «>f  the  Matnte  nf  uftes. 

^>'  and  trii.^ts  atv  in  their  ori<;inal  of  a  nature  very  similar,  or  rather  exa(*tly 

■  |ri«i  tli«  I  i>bi  li  trill  df/ti\rr,  iri/rrf«m  rftttlrrt.  (*;  n<Hl.  237, 

•  '  '..  1.1(1    i'.. 

r«»vt  ri:irit«".|  for  ltiin<«>lf  :iiid  jis^iirii-*.  Wh«*r«»  t!i«»  h-s-iH*  coveniintt.  for  hin)*>iOr,  hi;* 
"^t'li^.  itipl  iidiiiitiiHtiator.o.  to  r<"«i<Ii*  ii|i«ui  the  pr«'ini<M>)(,  tliin  ntvennnt  l»ind.i  hiii 
?ii«N>.  ti>r  it  niti«  with,  nr  \<  apiiurtcnant  to,  th«»  thin^  dcmiMoil.  *J  II«mi.  HI.  \X\,  The 
rri<f  ill  ti«i  f-iioi*  :«  hmind  !•>'  tlic  iitveiiant  of  the  h•s^41^  to  Imild  a  lioimo  for  the  li*i«iioi 

r/,..r,.  ,.ty  t'f..-  f.rrn ».  or  to  |Miy  mnin»y  Xi%  l^  *tr*Viij*-r.     "i  To,  \\\.     Th«»  nsni^nro  is  not 

i«l  hy  II  «*ov*'ii.iut  hrok»*ii  /.»/*.r#  »4>.i;:iiiii«>iit.  W  Hurr.  1271.  S«i»(\»m.  Dijj.  <.*ov*'nunt. 
^t  uii  iin'l«*r*hM'>t>  i"*  iiiudi*  <*V('ii  l«ir  a  «lay  i<\*4.<4  than  the  wholo  trrm.  th«*  uudi*r-Iess«»e 
»t  h.thlf  tor  ri-iit  or  rovfii.iiitr*  to  tiif  <»ri^in:ii  1«*^m'*',  like  an  us^i^iKf  of  the  whole 
I*»"jj.  !.*•  1.  .*i'i.  All  jt^-i;:in'«'  i-.  liahlf  tor  ii'iit  only  whiUt  he  fontiiiu«*ii  in  jm»?.«m*»- 
IJ  tii-  I  l}|.-  :i--i.'ii:ii»iit  :  .tipi  he  i-  held  li-'t  to  lie  jruilty  <»f  a  fr.ni«l  if  he  ii.H>i^iiH  even 
'  ■•■Jjir.  "r  !•»  a  i'«'r-<»n  jiMviii^'  the  kiiiizdfin.  |»ri»vidi*d  the  n>*ii^nment  In*  exwuUHl 
••  h>  •l']..irt!ir»'.  I  \\.  A.  V.  ll. — ('iiiM*>ri  \N. 
••  -.iin-  |.rin«i|i|t.  pn'vaiN  in  ••i|nilv.    Sm* 'J  Hrid>!.  Va\.  Pi;!,  l.'t**.     1  Vf»rn.  h7.    12  Verti. 

■**  Vf^.  '.*'i.     i  S'h.  *V    I.«'lro\,  '.\\\\.      Hut  thf  a>*i*:n«»e'."*  liahility  e«inmienee!t  u|»on 
■iJiH  t'  lit'  tin*  l«M*i',  tlioujih  h«*  iH'ver  I'ntiT.     1  W.  A  V.  -.ts. — ('iiittv. 

^  ^  't  Vn't.  e.  liH'i.  jj  .;,  any  a>^i;:nnient  nia«h'  after  th*-   Nt  of  lK't«i)H>r.   iS-la,  of  m 
^-l  mifr«?>t    in  any  hi*retlitani<'nt  not  U^in;^  ro]iyh(»ld  shall  l»e  void  at  law  unles« 

*  hy  d i.— Srrw  \rt. 

W  •••  fr-liii^'  to  thi-  ni«»«h'  of  ri'a-^Mniiijr  '^ays  Mr.  Hit'*oi  tlion*  ^hoiild  Ik*  no  after-nimie 

L>-«»aiii".'  all'ivvt-d  of  a  r L'tii/ iiu'«',  *^r  i^f  a  in'lt!n)<'nt.  or  of  anv  other  i»x«'<'Utt»rv  eiMi- 

riiv  lit"  rt'etird.  whifh  ar»»  all  •■•piaily  •ioh'nin  iviih  a  f<*oirfnent.  Ii«»nl  ri>ke  expreiuiW 
vj«  that  th*r*'iMn  h<*  no  afier-inadt*  d^'tfa^aru'enf  a  N'otl'nient.  lHM*aii>*e  it  \mki\  ej-rrnted 
•-\anrf,  m  routradi-tUK-tiitn  to  iho^i'  whirh  are  fxeriiti>ry.    <'o.  Litt.  15U.  a.     In  the 

*  it  a  !><itTni>'nt.  th«*  f*tal«*  in  the  land  is  tinallv  ve-^ted  or  execute<l  in  the  feotlts*.  bv 
k«.'t  •»♦  hvfiy  "if  ^•■i»in.  at  tin-  in^tioit  it  i-*  niatle;  and  <'onMH|n»'ntly  tlie  fiNilfor  can  no 
^i*>«"  h.i\  I-  tli»'  lan'l  a  J  lin  tiiaii  hy  a  r«'«-onveyaiiei»  .A-  u  <•■•.  {^-v-i  f»-n\ef  Jarfum  rjit,  yi<m 
f   «■''.  *.  •  rf'.ii'.    ]\\i\  i»iinM\vi«.e  it  in  in  tlMMM-^enf  statutfi,  re<i»^niiiiniN^.  ohliimtions. 

»i. -lit-,  and  ill'-  lik«*:  for  th*""!*  an*  hnt  r- •>-.•■.. '•■'•/:  that  is  ti^  ^av.  they  n*inain  to  he 
r*l.>;f.l  }r\  ii  tiiith*T  ai-t  •*till  t<»  h«»  di>iH". — vi/..  iht*  iinH'«"w  of  exi'«'Ution  :  and.  wmsi*- 
'  tiy.  Till  th.it  1-  h.pi.  th*-\  may  <>f  eotu>*e  ho  di'fe.it«H|  nr  ili^^eharpHl  at  any  tinit».  And 
i«  '•:  .ill  oth'T  iiiatt<  r^  whii'h  ar«'  in  tlifir  nature  f*\eeutory,  huch  as  rentJ«,  annuiti«««. 
i»ii.rf.  \%.irr.inti'*«.  Ji*\  «'.».  Litt.  -Oj.  a,  iJit-o.  Introd.  '»o. 
^•> '•T>i>l>  n;  iiti^'ht  n>>t  («•  inS'r  titat-uch  a  di't'«M<«an<*e.  if  in  |*ui>iian(*t*  of  the  intention 

*  •■  pi::;.-  wli.-M  th"  •'■•MVi'van««*  is  mad*' or  ttthtTwioe  foiin<led  u|»^>n  sutfieient  e<»n- 
'at  ■11  ii,t\  i,>r  hi>  .i\a:I  ().!•'.  and  >!i\e  tin'  >!rantor  a  ri^'ht.  on  eomplianee  with  the 
k  -*  i.'i  '  ••t.>ii:i  'n-  a;:rf'  I  ui'on.  to  ^n  into  u  roiirt  of  eipiity  and  rom|M'l  tin*  grantee 
'••  iiv.  .  til •  i'*\     I'litil  -u-'li  rtM'iniv«»\.oe'f.  h<itvi'V«*r.  th»»  e-»tate  «Iim»s  not  ri*v«'st  at 

:'i*    v;t';int«»r   h.i«  <>nlv  what   is  termed  an  tH|uitahlt»  (»Mtate.     Inde«*ii.  witliiiut  any 
^«'ti   i*  !«-i-aM>  •-  .It  all.  \vlii>n  an  ahoohite  >h*fil  it  shown  to  havt»  iH'en  originally  uumIi* 

*»•  .':  .?,♦ II  1\  ,»-  a  -•••  nriiy  for  lo«in  I'f  nioni-y,  or,  in  other  wonU.  wil*  n^ally  a  iti.>rr- 

ni.'.rt  "\  •••|Uit>  will  n«idi>r  it.  and  ali«>w  the  grantor  t«>  reilerm  ami  have  a 

''^-'i  tie  ••  of  ihf  t'otat*'.  on  tin*  tiMtiind  that  th**  written  dfff>.L«.in«.'e  has  biH^i  omitted 
■^  id.  •  .ij«rii-f.  or  ini^itak*'.    4  K«'nt''»  <'om.  1  \'2. — Sii\R!4Wui»i>. 
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the  same:  aiisworing  more  to  ihL'  fide i-ronunissvm  than  the  usus  frw^.':*  ■! 
civil  law :  which  latter  was  the  temporar}'  ri^bt  of  using  :i  thin^,  wiih«»uT  i.a^ 
the  ultimate  property,  or  full  doniinion  of  the  Bubstance.tr)      But  ihcn?'-: 
missum,  which  usually  waft  created  by  will,  wan  the  disposal  of  an  inhiTiuzj 
**^'^X1     ^"^'  *"  contidence  that  he  *rshould  convey  it  or  dispose  of  tin-  pr«'di 

"  J  the  will  of  another.  And  it  was  the  business  of  a  particular  mad-tr 
the  j)ra?for/(/f4  (•oz/jMi/.s^rtn'MX,  instituted  by  Augustus,  to  enforce  tlie  ol^^na 
of  this  confidence.(</)  So  that  the  right  thereby  given  was  looked  uj«'ii 
vested  right,  and  entitled  to  a  remedy  fi-oni  a  eouit  <if  justice  :  \vhich  ix-va*;-] 
that  known  division  of  rights  by  the  Roman  law  iniojus  lefjtt*mum,A  K'^rai  ri 
which  was  remedied  by  the  ordinary  coui'se  of  law;  jus jifluciarium,  a  ri:rfj 
trust,  for  which  there  was  a  reme<ly  in  conscience;  and  jujs  prtvarium,  a  ri^:- 
courtesy,  for  which  the  remedy  was  only  by  entreaty  or  request.(»f )  In  uur 
a  use  might  be  ranked  under  the  rights  of  the  si'cond  kind  ;  being  a  c«fiiti<if 
reposed  in  another  who  was  tenant  of  the  land,  or  terrc'tcnant^  that  hi-  s-h* 
dispose  of  the  land  according  to  the  intentions  oi  astuy  que  use^  or  him  tow! 
use  it  was  granted,  and  sutler  him  to  take  the  protit8.(/)  A«,  if  a  fot>trnii*rit 
made  to  A.  and  his  heirs,  to  the  use  of  (or  in  trust  for)  B.  and  his  hcir>:  ! 
at  the  common  law  A.  the  Urrv-tauiht  had  the  legal  property  and  pf^j^K-^*:-'! 
the  land,  but  H.  the  Ctstuyque  m.sc' was  in  conscience  and  equity  to  have  tLcpr 
and  disposal  of  it. 

This  notion  was  transplanted  into  England  from  the  civil  law,  aWt 
close  of  the  reign  of  Kdward  III. ,(7)  by  means  of  the  forei«^n  eccle6ia"«'tii-*:  ' 
introduced  it  to  evade  the  statutes  of  moilmain,  by  obtaining  grants  uf  U; 
not  to  religious  houses  directly,  but  to  the  use  of  tlie  ndigioiis  house«:i  A  wi 
the  clerical  ch.-mcelioi's  of  those  times  held  to  be  fidei-ojinmisM^  and  bin-iiu 
conscience;  and  therefore  assume<i  the  jurisdiction  which  Augui^tus  luid  t« 
in  his  pniior,  of  conipeliing  the  execution  of  sucli  tnists  in  the  court  of  riant 
And,  as  it  was  most  easy  to  obtain  such  gmnts  Irom  dying  persons,  a  mi 
was  estabiishe<l,  tliat  though  bv  law  the  lands  themt^elve^  were  nut  devi^ 
^o.,n-|     yet  if  a  testator  had  enfeotted  another  to  his  own  use,  and  i^  wi!>*' 

"■^  -»  sessed  of  the  use  only,  such  use  was  devisable  l»y  will.  But  we  ': 
peen(0  how  this  evasion  was  crushed  in  its  infancy,  by  statute  15  Ric.  IL  ( 
with  respect  to  religious  houses. 

Yet,  the  idea  being  once  introduced,  however  fniudnlently,  it  aAerwani«< 
tinned  to  be  often  innocently,  and  sometimes  verv  laudably,  applitni  loan 
ber  of  civil  ]>urpr»ses:  ])articularly  as  it  removed  tlic  restraint  of  alienatiou 
will,  and  permitted  the  owner  of  lands  in  his  lifetime  to  make  variouii  dfi^j 
tions  of  their  profits,  as  prudence,  or  justice,  or  tamily  convenience,  niiirfil^ 
time  to  time  require.  Till  at  length,  during  our  long  warv  in  Fnnce.ud 
8ubse([nent  <Mvil  ccMnmotions  between  the  houses  of  York  and  Lanca^trr.i 
grew  almost  universal;  through  the  desire  that  men  had  (^when  their livi* 
continually  in  hazanl )  of  pmviding  for  their  children  by  will,  andof  #ec 
their  estates  from  f«>rfeitures;  when  each  of  the  contendinjj^  partic*.  t»  d 
became  uppermost,  alternately  attainted  the  other.  WhcTvtbre,  tboat  1 
reign  of  Kdw.  IV.,  (before  whose  time,  loni  Bacon  remark8,(A-)  there  air  doc 
cases  to  be  found  relating  to  the  doctrine  of  uses,)  the  courta  of  equity  bfgM 
reduce  them  to  sometliini'  of  a  re»;ular  svslem. 

Originally  it  was  held  tiiat  the  chancery  could  give  no  relief,  bat  acatnflt ' 
very  pei'son  himsi-lf  intrusted  for  rrstuy  t/ue  Ujse,  and  not  ai^inat  hi*  b*ff 
alienee.  This  was  alti'ivd  in  the  ivign  of  Ilenry  VI.  with  respect  to  ibehein 
and  afterwanls  the  same  rule,  by  a  parity  <)f  reason,  wa»  extended  to  • 
alienees  as  had  ]»nrcliasiMl  either  without  a  valuable  consideration^  or  vitk  i 
express  notice  of  the  use.r^//)  Rut  a  purchasor  for  a  valuable  conitidmiio 
without  notice,  might  hold  the  land  discharged  of  any  trust  or  oonfidAcc.  ii 

(0  Ff.  7. 1. 1.  (»^  99f  pnip*  27L 

('I  hiM.  •£,  tit.  2».  {ti  l*n|p  >.*:2. 

«•)  Ft.  4:*.  *.,  I.    naciin  on  Tsm-m.  «»t«.  r,fi»\  (*)  On  I'lwii.  Jia. 

f/}  riowil.  3.V2.  (f    KHIw.  4;L   Ywli*    TtWtM  t" 

(»>Stit.SOlMlw.  in.c.  n.   IRic.  II.c.  9.  lKi*p.  139.  (>)lhU.Mw    ~ 
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•  it  wiM  lu'lti,  that  ncitlirr  the  kin^  nor  qiicon,  on  account  of  their  dignity 
ttl.tft)  iiur  any  roqionitinii  *a^^n**;uto,  on  a<*(rount  of  its  limited  r^ouA 
iicity.iot  iMtultl  Ik'  Heir4e<l   to  any  use  hut  their  own;  that  in,  th^y     ^ 

:ht  hiil'l  the  hmiis.  hut  wen*  not  f'<>ni]M>IlahU*  t<»exeeuto  the  trust.**  And.  if  the 
ft-^*  to  um's  died  without  h«*ir,  or  eonuiiitttHJ  a  forfeiture  or  married,  neither 
hmi  who  entered  tor  hi><eM-heat  or  forfeituiv,  nor  the  hurihand  who  retained 
j>«»ss4'>>ion  art  ttMiant  hy  the  rurte»*y,  nor  the  wife  to  whom  dower  was  uh- 
i«hI.  Wen*  liahlr  to  perform  the  use:*, /M  heeauHi*  they  were  not  partieM  to  the 
i^t.  hut  eanie  in  )>y  aet  of  hiw;  thou;;h  douhtleMt  their  title  in  n*aHon  wum  no 
ter  than  that  of  the  heir. 

}u  xUv  otht-r  hand.thi'  um*  itself,  or  intereHt  of  mttuu  que  uAt\  was  learneilly 
ni*«l  u|»oh  with  many  clahonite  diHtinetiontt.  And,  1.  It  wuh  held  that  nothing 
hi  U'  irnintrd  to  a  use,  whereof  the  use  is  inseparahlc  fn)m  the  poNM>sHion; 
ttnnuitifM.  ways,  eommoiiN,  nnd  auth<»ritieH,  f/mr  ijtao  usu  ntnsutnuntur :i q)  or 
iTeot'tht'  srt-«in  roulil  not  he  instantly  ;;iven.(r)  *1.  A  use  could  not  Ik*  niiHed 
hout  a  MHIirioiit  eonsideration.  For  where  a  man  makes  a  feoffment  to  an- 
er.  without  any  <'on*«i<h*ration,  ecpiity  pri'sumes  that  he  meant  it  to  the  use 
liiiu**(*Il'.<x>  unh'ss  he  exp^'^^ly  declares  it  to  Ih)  to  the  use  of  anothrr.  and 

II  tfitiiini;  shall  Ik' ])resume<l  eontniry  to  his  own  expn*ssions.  / .^  Hut  if 
ler  a  i^oimj  nr  a  vahiahU*  consith'ration  ap|K'ars,  ec^uity  will  immediately  raise 
*4*  <■or^'^polldl•nt  to  such  con^idenition.lu)    Ji.   I'ses  were  desrendihle  a<'eoni- 

to  thf  niU-s(»f  the  common  law,  in  the  cas^*  of  inheritances  in  po?*se>*«ioii ;( tr ) 
in  this  ah<l  many  other  ri'spects  ayuittiA  ttftfuitur  Ivgem^  and  cannot  estahlish 
itT4*n*nt  ruU'  of  property  fnun  that  which  the  law  nas  estal»lip*hei|.  4.  ('m*s 
cht  hi'  a*»si^iicd  hy  mmti'I  <lee<ls  hetween  the  partii»s,(jr)  or  \n*  devised  hy  last 
1  and  ti*-«tanu*ht  ;(V>  for,  as  the  lc;;al  estate  in  the  si>il  was  not  tniii>l'erri*<l  hv 
M*  traii?*acti«»n»«,  no  livery  of  seisin  was  ne<*i*ssjiry  ;  *and,  as  the  inlen-  r».j.ii 
I  otthe  parties  was  the  leadiiis;  jtrincijile  in  this  spei-ies  of  pn)pertv.  '■ 
'  in-«tniinriit  drrhiriiiir  tliat   intention  was  allowed  to  Ih»  hindini^  \\\  e«)uity. 

if.^f'i'/  Y"'  """  eoiild  not  at  e<»mmoii  law  aliene  the  le;;al  intrreM  *tt'  the 
1-.  wiilnHiJ  tin-  rnii4Mirn-nt f  of  hi*i  frotVei-;iCi   t«i  whom  he  was  arc«Minted  hv 

• 

to  Im*  iiiilv  tenant  at  sulhTan<-e.' </ )  .').  Tse?*  were  not  liahie  to  anv  of  the 
lul  hurtlnii-:  and  partiriilarlv  did  not  cM-heat  tor  felonv  «>r  otlu-r  detect  fif 
hi;  \'**r  I'^'liral-^.  \<'.  are  the  couMMpicnee  of  trttiirt\  ami  uses  are  /i*/*/  of  no- 
v:  lul  till-  land  itself  was  liahie  to  escheat,  whenever  the  hh>od  of  the 
Rrii.  A'-f  lit  /••■jf.«i.  .1/  iMfi,  :;l.    luri.ii  ..f  Cw-p,  r,4»',  i*  1  .^iiil.  :<7. 

Br-     %»r   tt|    n.iTwt,    tu^u*>'.    Ilu->ii.  .;47.  •   .' i:.Jf.  Ahr.  7*». 

;  !:•  !•     -'-  ••  IU.<fi  .if  1  «<««  312. 

1  J  -i  :r  .fi  Unit.  J*. 

I  >•     1 1  f   i  I  ••    Mtt.  1  Kk-.  Ill  I-.  1. 
•-*   ;■  .    -•••  ■•    Ilri>   A  It.  1 1 'III.  A 

III  !.i.  t,  thtTf  \v:i*  n«»t.  n.ir  i^  tlivri*.  :iiiy  iii«>thnil  of  <'<iin|M*Ilin};  th«»  kin:*  to  cxiHUite 
tr»i«t  :  f'»r  n-i  •mirt  li;t-.  jiiri^'lii'tioii  f)ViT  him.  mi'**  I  vol.  1*42 ;  I  and.  for  ilii-*  remtoii. 

•  •iiirli  till-  )i-f  li.i-  lii't-ij  tr.iii-lfiTtMl  into  iMi**«i*>.*iitiii  l»v  th«*  Htatnte  nt"  «•»«•!*.  vet  tho 
iT  -li.ill  •■\»-n  n'»»\  Imlii  th»  f^t.iit'  4li*if>h.tr^«-d  ol"  iln»  u«»«» :  h«'4«ttn!««»  th«*  statute  trHii<ft*ni 
ii*»*  in!-'  j- •-•.•^-Mii  iinlv  in  <';i->«'h  \vh<'r«>  the  iru'^t  ennM  have  \h*vu  enlon-ini  in  «*iiuity 
•r«*  tii>-  >:.itii;".  An'l  n<>t  imiIv  th«*  kin^;.  Imt  thr  alifUi-i*  of  the  cruwn  ulo4),  hold  the 
!••  sK'i*  ♦!.-•  Ii.iru'«'l  «'f  till*  ii-i'.     Aff'-.  \»i|.  1.  p.  •4«. —  AneiiHiii.it. 

Ill  t}i<'  -ii  •.!»•<  Hull  «it  til*'  ;'•«!  <'liitpt«*r  ol  liillHTi  on  I'mm.  p.  'J22.  the  hiw  ii*  in  nub- 

!€■••  tliii-  l.i;-!  •l«»v\n.      It"  II  t.'iilfnifnt  !h«  niiMh*.  or  a  tin»*  U-  |i»viiH|.  or  r*'«*<ivt'ry  Jm»  huf- 

•  t.  H.tli'iiit  « ••?»"•. -{♦•i.iti«»n,  ;in<l  ii'*  iiM"*  !m'  oxpii'**iil,  thf  n***  rt"*ult'*  to  tin*  l»'«»tl«ir  uiitl 
Kfir«.  l'»iT  .t  ,iir.  n-i-i  !••■  •xpr.-^-*"-*!.  it  •^hall  !•••  tt»  tliti-f  u-f*.  though  n«»  <*t»n«iilt'ruti<»n 
ia<i  .  .iii'l  li'Ti-in  i-»  tip"  <lill»T''nt«*  lM-iw**«'n  riii*>im;  u*!*-*  I»y  tine,  ftiitlnifiit.  <»r  oth^r 
\f\.irt<i'  •'I'l-r.itinj  \'\  ti-.m-iiintation  ot'  po«-fo«iMii  aipl  \X'»*-*  mi*****!  )iy  t-ovi>ii.int :  for. 

II  tin*  tir-'.  :t  n-'  u-«-«  wi-r.-  iXjip  --f"!,  it  i»»  inniity  that  iiKj>«i^n!i  the  fi-otV-ir  i«'  tiavt»  the 
I't'.nj  n*** :  *'V  ilif  l.r.v.  i||.«  tV'ntfur  lia-*  parttHi  with  nil  hi«*  iiit«*rt»^t.  ■<#'«•  <\ivt*  i*.  Ilol- 
l.  .;  \t  -.  MiT  :,  I. lit  wliiT"  li«'  ♦•\|irf>»fs  u«..-<  ihi*r«»  eaii  lH»no  i*«|uily  in  i»iv:nj  him  thf« 

iii;.ri!<!  hio  «>\vn  \ull.  Hn  tlif  othi'r  liaiid.  in  rast>  of  u  («nvi*naiit  tliiTt*  imii  Im>  no  ii<m» 
ii*M!  .1  I  itit-i'l'Tatiiin  :  Inr  the  fov4Miuiit«H*  in  siii'h  t^tfe  cnii  have  no  ri^ht  I'V  law.  and 
r»*  •-  M'»  n-a^'in  wliy  •■♦|uity  should  >fiv«»  liiin  th«*  uso,  fund  "ttv  <'alihrop'<«  tM*«».  Mo«»r, 

*iTi  j.Jo-n'-  ra«i«*.  I  I n.  Lis.     ,Ifnkin^\  <.Vnt.  •'».  ea>e  iJf».     MildmavV  «•*.*••.  1  R««p. 

•J  Koir«  Ahr.  T'.Ht.)— <'iiiTTV. 
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f«*<;lToo  to  uses  was  cxlin^uislio*!  by  crime  (»r  l»y  «K*li'(-t ;  and  the  Inni  -- "^ 
ln-ioiv  ohs<.Tvi'<l ;  iniirlii  lioM  it  tliscliar;;^*!  of  tlio  ii>t*.  />.»  t;.  Nt»  wiii-  r  •..: 
iMKlowi'fi,  or  liu>l»ainl  havo  liis  ciirtt'sy,  of  a  iim'h*  i  lor  no  trust  was  <li-i  Lp  : : 
tluir  lioiulit,  a  I  tlir  ori;;iiial  «xi'iii»t  of  the  i-staU'.  Ami  ihcTofon*  it  't.«-i: 
<•u^loIna^\^  wlu'ii  nio>t  i*>lali's  woiv  j>ut  in  use,  to  sitlic  liffore  niarriai;-  r  : 
joint-istato  lt>  tlio  use  of  tlu*  hiishanrl  anfi  wife  for  tlu-ii-  livi-^;  wiii- li  5 
till*  «M'iixinal  of  nioilern  joint iiri*s.(//)  7.  A  use  could  not  be  i*xtfn<li''l  \y  •'. 
o\'  ricyitf  ov  «»llii"r  lo«xal  j»rocess,  for  tlie  rlebls  of  o>V»/// '/»/t'  Uiu-.t  ,  For. '- 
UKTciy  a  creature  of  eipiity,  the  common  law.  which  looked  iv*  Wir.l 
tlian  to  the  i)erson  actually  seise«l  of  the  land,  could  awanl  no  j-r ;. 
against  it. 

It   is  im]»racti<ahle,  upon  our  )>rv*sent    plan,  to  pursue  the  iloctrine  ••ft 
throuirh   all   the   relinements  and   niceties  which   the   inirenuity  of  the  tir 
(aboundin<;  in  subtle  dis(|uisitions')  deduci'd  from  this  child  of  the  ima;:iriA:. 
when  once  a  dejmrture  was  permitted  from  the  ]ilain  sim]di'  rule>  of  pr-'i* 
establisherl  by  the  untient  law.     These  principal  outlines  will  be  fully  sut 
to  show  the  ground  of  lord  Bacon's  comjilaintj/)  that  this  t-ourse  i»f  pn^i-ri 
"was  turned  to  deceive  many  of  their  just  and  reasonable  rights.     A  man  i 
^oo*>-|      had  cause  to  sue  for  land  knew  not  a^^ainst  wliom  to  *brin;j  hi- u.t. 
'*■'-'     or  who  was  the  owner  of  it.     The  wife  was  <lefraude(i  of  her  thin>; 
husband  of  his  curtesy;  the  l«)rd  of  liis  wardshij),  relief,  heri»>t,  and  e?-hvi:. 
cre<litor  of  his  extent  tor  debt;  and  the  jH»or  tenant  of  his  lease."     To  tvlh 
tliese  inconveniences,  abuntlance  of  statutes  were  proviiled,  wliieh  made 
lands    liable    to    be    exlendi'd    by    the   ci\Mlitoi-s   of  «.v*>7»/y   i/i/r-   w.<f..y'  alloi 
actions  fur  tlie  freehold  to  be  bn)u^ht  a^^ainst  him  if  in   the  actual  ]itrLii 
or   enjoyment    c»f    the    pri>tits;(//)    ma«lc   him    liable    to    act  ions    of    waste 
established  his  convevan<*es  and  leaM's  made  without  tlie  c-oneummv  •»•" 
feortei's;(/.)  and  <^ave  the  lord  the  wardship  of  his  heir,  with  certain  other  k<' 
l)en|uisites.(/) 

These  provisions  all  ten<led  to  consi<ler  rrtdinf  qut'  »/.<r  as  tlie  n-al  tiwnerof 
C'^tate;  and  at  length  that  idea  was  carriid  int«)  full  et%W*t  l>v  the  t^tatuic 
Hi  n.  VIII.  c.  10,  whi<h  is  usually  calle<!  the  ^tiituU'  t»f  u^eSy  or,  in  convivki 
and  jtlea<lin^s,  the  statute  /'/r  tmn.^ftrn'mj  mm>  //<A;  /ii*^.'ff'.s.s/i>n.  The  hint  *e^ 
to  have  been  di'rived  from  what  was  done  at  the  accession  of  kins;  Hicliani  I 
who,  havin«x,  when  duke  of  (floucester,  been  fre<piently  made  a  feotteo  t«"»  S" 
would  upon  the  assum]>tit)n  of  the  crown  <  as  the  law  was  then  under>i:< 
have  been  entith-d  to  hold  the  lands  discharged  of  the  use.  But  to  obvuSi 
notorious  an  injustice,  an  act  of  parliament  was  immediately  |>assod.{Bi,  vi 
oi-dained,  that  where  he  had  been  so  enleotVed  ji»inlly  with  other  peir9i>Bi. 
land  should  vest  in  the  otln'r  feotl'ees,  as  if  he  hail  never  lH.H^n  named;  Aodtl 
where  he  stotni  soK'ly  enfeotl'cd,  the  estate  it.*«elf  i»hould  vest  ill  ct'^sty^  qw  Uf 
like  manner  as  hi'  had  the  use.  And  so  the  stat.  of  lleiinb'  VIII.,  after  Ncili 
the  various  inconvtMiiiMices  bi'fore  mentioned,  and  many  otherH,  eiuwlA.ll 
*•  when  any  jici-son  shall  be  >>/.>••//  uf  lamls,  iVc.  to  the  uso,  contidence.  or  IT 
*.,.,., T  of  anv  otiii'r  ncrs<in  or  bodv  *p«»liti<".  the  ])erson  or  oorporation  entitl 
-'  to  the  Use  in  tec--.im]>ie,  tee-tail,  lor  lite,  or  years,  or  otherwiM. s 
from  thenceforth  stand  and  Ik-  seisetl  or  pi»>sessi-.i  of  the  lami,  ie.  of  andiii 
like  estates  as  they  have  in  the  u.**e,  trust,  or  contiiience;  and  that  the  c»Ult 
the  ]»erson  so  seised  to  uses  shall  be  deemed  to  be  in  him  or  them  thathavtl 
u.se,  in  such  niuilitv.  manner,  Ibrm  and  coinlition,  a^  thev  had  hrfttrr  ii  I 
use."  The  statu!**  thus  »  n»'utt\<  the  use,  as  our  lawyers  term  it ;  that  if.  it«* 
veys  the  j)osses<inn  to  the  um*,  and  transfers  the  use  into  |K>8ses»ion;  tk«l«^ 
makiuic  C'>t»iu  'i*'*  f/N*- complete  owner  ot'tlie  lands  and  tenements, as  wellatli 
s  in  eipiity. 

f »  .1.  nk.  V»\  «»  Stit.  1  Kir.  H.  c.  9.    4  II«b.  IT.  c 7, c XL  11 1*^ 

.'I  4  i:i-p.  1.   2  Ami.  TV  c.  -i.    I  Mm.  Vil.  r  1. 

,J|  Si-  |iip-  l:i7.  i«    .•^t.it   11  Ilin.VI.  c.  ft. 

I'l  I5r.«.  Al.r.  tit.  rj-..-M.'iV>n«,  \M^.  i*-  Stit.  I  W'w.  ill.  c.  1. 

■/irH.'«.fth(|.iw.  ira  ('.  Stii.  4  llt-n.  VII.  e.17.   ItBi&TILcIL 

If  I  ^t:it.  .'rfi  Kdw.  111.  c.  n.  2  Hii-.  II.  HI-SI.  'i.  c.  3.    19  Iltv.         v"'  ^  1^*^-  ULc  ft. 
VII.  c.l... 
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he  utatiite  having  thus  not  abolished  the  conveyance  to  nseii,  but  onlv 
annihilated  the  iutervenini^  entate  of  the  feoffee,  and  tamed  the  interest  of  <yihfy 
vs€  into  a  legal  ini»tett<l  of  an  equitable  ownership;  the  coarts  of  common 
began  to  take  cognisance  of  uses,  instead  of  sending  the  jttartY  to  seek  his 
lief  in  chancery.  And,  considering  them  now  as  merely  a  mode  of  convey- 
loe,  very  many  of  the  rules  before  established  in  equity  were  adopted  with 
inprovementd  by  the  judges  of  the  common  law.  The  same  persons  only  were 
heltl  capable  of  being  seised  to  a  use,  the  same  considerations  were  necessary 
Ar  raising  it,  and  it  could  only  be  raised  of  the  same  hereditaments,  as  formerly. 
Bat  as  the  ntatnte,  the  instant  it  was  raised,  converted  it  into  an  actual  posses- 
•ion  of  the  land,  a  great  number  of  the  incidents,  that  formerly  attended  it  in 
its  fiduciary  state,  were  now  at  an  end.  The  land  could  not  escheat  or  be 
Ibrfeited  by  the  act  or  defect  of  the  feoffee,  nor  be  aliened  to  any jpurchasor 
diaebarged  of  the  use,  nor  be  liable  to  dower  or  ourtesjr  on  account  ofthe  seisin 
•f  auch  feoffee ;  because  the  legal  estate  never  rests  in  him  for  a  moment,  but 
ia  Instantaneously  transferred  to  cestuy  que  use  as  soon  as  the  use  is  declared. 
JLad,  as  the  U80  and  the  land  wore  now  convertible  terms,  they  became  liable  to 
dower,  curtesy,  and  es<;heHt,  in  consequence  of  the  seisin  of  ceshty  que  uee,  who 
was  now  become  the  terrt4enant  also;  and  they  likewise  were  no  longer  devisable 
hj  will. 

*The  various  neccHsities  of  mankind  induced  also  the  judges  very  r^ooi 
CMi  to  depart  fVom  the  rigour  and  simplicity  of  the  rales  of  Uie  com-  "- 
on  law,  and  to  allow  a  more  minute  and  complex  oonstrnction  upon  convey- 
aaoes  to  uses  thiin  u|>on  others.  Ilence  it  was  adjudged  that  the  use  need  not 
always  be  executed  the  instant  the  conveyance  is  made :  but,  if  it  cannot  take 
affect  at  that  time,  the  operation  of  the  statute  may  wait  till  the  use  shall  arise 
■pon  some  future  contingency,  to  happen  within  a  reasonable  period  of  time; 
niid  in  the  mean  while  the  antient  use  shall  remain  in  the  original  grantor:  lia, 
when  lands  are  conveye<l  to  the  use  of  A.  and  B.,  after  a  marriage  sliall  be  had 
between  tliom,(ii)  or  to  the  uhc  of  A.  and  his  heirs  till  B.  shall  pay  him  a  sum 
of  nioni'V,  and  tlien  to  the  uhc  of  B.  and  his  heirs.(o)  Which  doctrine,  when 
deviMi^rt  by  will  wore  again  intHniueed,  and  considered  as  equivalent  in  point  of 
eonstniction  to  dceianaion  of  uhoh,  was  altio  adopted  in  favour  of  exeeutefy 
4eviees\p)   But  herein  thes^e,  which  are  culled  contingent  or  springing  uses,**  differ 


{•  1  loU.  Abr.  Ttfl.   Cro.  Klii. ««.  (T)  Sm  pa^t  173. 

(•;  Hru.  Abr.  tlL  f'O^W.  a/  iMf«,  30. 


**  Mr.  Sug'len  d^vott^^  a  losme<l  and  inntniotive  note,  of  conniderable  length,  (annexed 
U>  the  second  ohaptor  of  hiH  edition  of  Gilbert  on  Umfi,)  to  sn  elucidation  of  thb  rahject. 
The  reader  will  do  wt^ll  to  |>oni!<e  the  whole,  snd  not  rt*fit  satisfied  with  the  following 
extracts.  Mr.  8u)(d«>n  Aaym  nhifting,  necondary.  and  npriniring  unes  ars  fn^queatly  eon- 
fBundeii  with  e:kch  otiier  and  with  future  or  continfient  umw.  They  nviy,  perhafis,  he 
thus  clamed.  Ijit.  Shifting  or  tfcomiary  ujtes,  which  take  effect  in  derogstion  of  tome  other 
•state,  and  are  either  limit<Hl  expreMly  by  the  deed,  or  are  authoriii*d  to  he  created 
hf  aome  perwrn  named  in  the  dcHKl.  i2dly,  Js^mmphuf  usn^  confinin?;  this  claaa  to  usea 
Umited  to  ariiM*  on  a  future  event  wlit^re  no  preefiiunf  une  ia  liinitA<i.  and  which  do  not 
teke  effect  in  derogation  of  any  other  interest  than  that  which  reoiiltt  to  the  inantor,  or 
lania'm  i  in  him.  in  the  moan  time.  3dly,  Futurt  or  conHm^fent  %uu-*  are  properly  oms  lo 
teke  efffTt  a^  remaindcnc  for  iniicance,  a  um*  to  the  firtt  unborn  ton  m  A.,  after  a  pre- 
limitation  to  him  for  life  or  for  v«Hin,  determinable  on  hia  life,  ia  a  future  or 


iingent  um»,  but  yet  do<ii  not  aniiwer  the  notion  of  either  a  ahifting  or  a  apringina 
Oontingtmt  u«eK  naturally  arose  after  the  statute  of  27  Hen.  VI II.  in  imitatioii  of  eon* 
tintf**nt  romain<l«*rH. 

The  fii>t  floMi— -that  i^i.  thiftlng  or  sernndtay  im«»— are  at  this  day  ao  eommon  that  they 

rm  without  obrton'ation.  In  every  marriage  settlement,  the  first  use  ia  to  the  owner 
fee  until  marrta^o.  and  aAer  the  miirriage  to  other  usvs.  Uere  the  owner  in  the  fbst 
inataoce  takoit  tho  feo.  whirh  upon  the  marriagt*  ceas€*s,  and  the  new  use  srisea.  Bat  a 
shifting  use  cannot  lie  limited  on  a  shifting  U!«e;  and  shifting  usea  must  heeonflned 
wttliin  Auoh  limits  as  are  not  to  tend  to  a  per|>etuity.  H(»e  oiUr,  chap.  11.  But  a  shifting 
nae  niajr  bi*  4*r«*ated  after  an  estate-tail  to  take  effect  at  any  period,  nowerer  remoia;  b^ 
cause  the  tenant  in  tail  for  the  time-being  may.  by  a  recoTery,  defeat  the  shifting  uaa. 
As  t4i  the  M*c«md  class,  or  aprin^ng  ium,  before  the  statute  of  Hen.  VIII.  there  wss  bo 
^    '  in  an  independent  origmal  springing  use  to  oommenee  at  a  distant  period,  be- 
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from  an  oxceutorv  devise;  in  that  there  must  bo  a  person  seiBcd  to  siirh  u*f« ; 
the  .time  when  the  contingency  happens,  else  the}-  can  never  be  *.xt*.".itril  t 
the  Htatute;  and  therefon^  if  the  estaU^of  the  feoffee  to  Huch  use  be  df.«'.riivi-i  ; 
alienation  or  otherwise,  before  the  eontin/^cne^'  arises,  the  use  is  di-.ir»\«l  ; 
ever:(</)  whereas  by  an  executory  devise  the  freehold  itself  is  traiisfern-«i  i-  :i 
future  devisee.  And,  in  both  these  eaAes,  a  fee  may  be  limited  to  lake  i.li- 
niter  a  fee;(r;  because,  though  that  was  forbidden  b}-  the  commun  law  in  ta^.i 
of  the  lord's  escheat,  yet  when  the  lej^al  estate  was  not  cxteiide<l  U^ynisilm 
fee-simple,  such  subsequent  uses  (alter  a  use  in  fee)  were  before  the  >taiuic  \m 
mitted  to  be  limited  in  equity;  and  then  the  statute  executed  the  le;;ul  oUi 
in  the  same  manner  as  the  use  before  subsisted.  It  was  alao  held,  that  a  o: 
though  executed,  may  change  from  one  to  another  by  circumstances  r  j  ;- 
^oor  "I  faiio;{^S)  as,  if  A.  makes  a  ieoffment  *to  the  use  of  his  iiitende«l  wile  ai 
'^^  her  eldest  son  for  their  lives,  upon  the  marriage  the  wili?  laki-s*  t 
whole  use  in  severalty;  and  upon  the  birth  of  a  son,  the  use  is  executv<i  ji»in: 
in  them  both.(f)  This  is  sometimes  called  a  secondary,  sometimes  u  shtUnvj;,  a 
And,  whenever  the  use  limited  by  the  deed  expires,  or  cannot  vesi.  it  Mur 
back  to  him  who  raised  it,  alter  such  ex])iration,  or  during  such  im]Hi-»Mliiii: 
and  is  sty  Led  a  resulting  use.  As,  if  a  man  makes  a  feoftment  to  tlit.*  um*  *>i  \ 
intended  wife  for  life,  with  remainder  to  the  use  of  her  first-born  sun  il  ta 
here,  till  he  marries,  the  use  ivsults  back  to  himself;  after  marria^n'.  it 
executed  in  the  wife  for  life:  and,  if  she  dies  without  irtsuc,  the  wholf  n*su 
back  to  him  in  fee.^iO  It  was  likewise  held,  that  the  use8  originally  d«^-lur 
may  be  revoked  at  any  future  time,  and  new  uses  be  declared  of  the  laud,  p 
vide<i  the  grantor  resented  to  himst^lf  such  a  power  at  tbe  creation  ••!  t 
estate;  whereas  the  utmost  tliat  the  common  law  would  allow,  wa:^  a  divi 
defeazance  coeval  with  the  grant  itself,  ami  therefore  estcenie<l  a  part  ••! 
upon  events  specially  mentioned.(jr)  And,  in  case  of  such  a  rcvocaliMn.  iht* 
uses  were  held  instantlvto  ceasi».and  the  new  ones  to  become  execuletl  in  lin 
Btead.(jtO  And  this  was  permitted,  partiv  to  indulge  the  convenience,  and  ]»an 
the  caprice,  of  mankind;  who  (as  loi*d  bacon  observes)(y)  have  always  aritt! 
to  have  the  disjvosition  of  their  property  I'cvocablo  in  their  own  time.  aii«i 
revocable  ever  alterwards. 

By  this  equitable  train  of  <lecisions  in  the  courts  of  law,  the  power  of  :i 
court  of  chancery  over  landed  i>roperty  was  greatly  curtailed  and  diuAihi>U>: 


(f )  1  Ili-p.  13t,  138.    Cra  Kliz.  -tW. 

(•-)  I'olhxf.  7K.    10  M.-l.  i-J^l. 

(•)  «n».  Al»r.  tit.  F.'JTm.  al  u**,  W. 

((|  B)iC4  111  of  V  A'd.  SAl .  (»i  I  hi  1'm.-m.  ;)Mw 
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cause  the  Ic^^al  estato  remained  in  tho  trustee.  Aftor  the  statute,  too.  the  use  v&!>b^ 
to  result  to,  or  reniiiin  in,  the  person  crratin^z  the  future  use.  aoronlin;;  to  lh«»  m^< 
conveyance  tulojited,  till  the  s]irin^Mn^  use  jirose.  This  resulting  u^o  the  Ftalute  « 
cuted,  so  that  the  estate  remained  in  tite  settler  till  the  ]>erio<i  when  the  use  was  :or<* 
which  niij^lit  bo  at  any  time  within  the  limits  allowed  by  law  in  eaxo  of  an  e.xeruioni 
vise.  When  s|irin<!ing  uses  are  raised  hy  oonveyonoi^  not  o]ierating  hy  transniuiuTH« < 
possession,  as  such  conv«*yanoes  have  only  an  (^quitahle  effect  until  the  »tAtute  uida 
meet,  a  sjjrinping  use  may  be  linuted  hy  them  at  once;  but  where  the  conveyance » M 
which  d<H's  operate  hy  transnnitation  of  posses^iion.  (as  a  feoflxnent,  fine,  ivcot«t.« 
lease  and  release,)  two  ohjeets  must  he  attended  to:  first,  to  convey  the  estate  ■cc>"«ii> 
to  the  rules  of  eommon  law ;  seenndly,  to  raise  the  use  out  of  the  seisin  crvatcd  li^ti 
conveyance.  Now,  tlie  ronnnon  law  doas  not  admit  of  a  freehold  being  limitcHl  toed 
menoe  i«/'^/"r^'.     SetwinV.  p.  14o. 

As  to  the  tliird  class,  nr/nfurf-  or  (t^nfinrjenf  mjw^.  where  an  estate  i«  limited  prenocslr; 
a  future  use.  and  the  liitnre  use  is  limited  hy  way  of  remainder,  it  will  be  subject  lotft 
rules  of  common  law,  and.  if  the  previous  estate  is  not  sufficient  to  support  it,  v22k 
void.     See  ««/*',  p.  It*^'. 

Future  uses  have  h^en  countenanced,  and  springing  uses  restrained,  bv  what  v  nam 
firm  rule  of  law, — namely,  that  if  su«h  a  construction  can  be  put  upon  a  limitaiioii  ia  P 
118  that  it  mwf  take  etleet  bv  wav  of  remainder,  it  shall  never  take  effect  as  a  ffpnaciil 
use.  Southcot  vs.  Stowcl,  1  Mod.  2l.Y>.  237.  2  Mod.  207.  Goodtitle  tv.  Billingtoii.  Vim 
758. — CiiiiTY. 

"  With  T'^spect  to  what  shall  be  suid  to  be  a  use  executed  by  the  •Utate  of  !7  Ba 
6j2 
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■!.r  «.r  twci  tt  I  liniial  !*rni]»K*H.  wliirh  tin*  jihI^cm  found  it  Jinnl  to  /rot  ove»*, 

r>  1  It  wiUi  Uhiohl  iii(-n*:i>i'.     Thi*y  hold,  in  tlu*  tii>t  |ila(*i\  tliut  **  no  um) 

tu*  liiiiitt'i  oh  a  ii"!*;"  jf  and  that  wlirii  u  niun  har^riiinn  and  htdlM  hin  lund 

HMi*  \,  Hhii'h  rai-*!-.^  a  um*  l»y  ini]iliratit>n  to  tlu*  liur^uinev,  the  liniitution  ot* 

,•   \ty  i.r  -A  ''■•.■'••-t.i!i-  n«nv  lint  «*.xiH'ii!«*<l,  it  i.-*  h«'ld  that  whrrr  a  ma'-  u*  hmtfr.i  ujt»n  u  u«^, 

•  ■  .  ■  .'  i,  f  .f  t',-  {•  !  r  '  >' !**■  ty  I.  1.'.,/  iM  /urn  /•  trltiin  ih*  tirnt  usr  u  f-n*tU'*i^  !)V.  l.V».  Al 
■  .III  I  -tatf  ix  I  ••ii>i\i'<l  tn  aiHitiitT  in  tht-M*  Wiirdn.  "To  W.  uiifl  hiii  hfil>,  t(i  the*  uj^ 
11  :in<i  \i\^  }p':r-.  iti  tiii-t  t'T.  i»r  u*  tin*  iit«*  nt*.  U.  Hnd  Itir*  h**int."  tin*  ii****  i»  nut  t*x«^ 

ill  K..  I  lit  111  \V..  aii'l  (Iii>  \t"ZA\  «"«tat«*  in  vi*j«tf<l  in  hint  art  irii'*tf«*.  Ciu*.  T.  Tiill».  hW. 
I  >.  1  ■.'*.  l!  r.  Will-.  I  l»i.  S.».  whiTf  K.  iiia<h*  H  i*4-ttli'nifnt  to  iho  u-m*  «»t'  hiniM^lf 
i>  li'ir-  tiitiil  lii-*  tli'ii  iiK'Mitlfil  iiiarriii>!f.  and  Htl«*rwiir<l«i  l«i  th«'  uni- of  hin  wif« 
•*.  nil  {  .it'ttT  li*T  <l«Mt)i  '•  th.   u>'-  </'  trii*ittM^  und  th«Mr  hi*ir*»  dtiriiifc  th«*  liti- of  K.« 

trii-t  til  ptTiiiit  hiiii  i<i  tak«*  thi'  prtititM.  r«'niaiiid«T  to  th«*  (ir*t  un^l  oih«T  M>nN  of 
i:iri'..ii.'*'.  Ac.  ri*iii:iiii<liT  to  tli«<  ii.ti'  of  tli«*  hrini  of  th«*  Uxly  of  K. ;  it  Wit*i  adjutigcNl 
K.  t'M.k  only  u  tMi>t-f^tiitt'  for  lif*\  for  the  um*  to  him  coiiUi  not  t*x«*«>iit«*  n|Kin  th^ 
li;<  ii  M.i>  liiiutfil  tn  till-  tru<*tiM»*  for  liiM  lift*,  and  i'«»nM'<|Ui>ntly  tin'  lf>!ul  fj*t«to  for 
f  M.t«  ••\iM'iitt>>l  in  thfiii  l»y  tlit*  (*tatut«*  ot  um-h,  and  th«*  limitation  tt>  tlif  h**in«  of 

•  ni.  ..'  i;.  ii|.fi.iti-l  a-  wiifilt  of  i»un*hiu>«*.  and  f'riMt«*«l  a  <*t>ntin;!**nt  rfniuind«*r. 
.  l:l'.  s  i\    r.,iiil...r.  ;:IJ.  ;:i.;.     I  l^.rd  iUvm.  .Tl.    4  Mi>ii.  3^1.    .•h-*-  ttlM>  7  T.  K. 

ii.;d.  »>.  s.  i\    M.id.  ».;.;.    rj  v«*m.  «•». 

u-'..  ■.  »  ",.'/.|»,r/  1.4  »..  A,-  ./. II,,-  /i./  fiif'  truM*ffA  trhirh  trtiikrit  it  nrrrjiMirv  f'"r  thrm  tn  Kivf  thr  Irtnl 
•>ii  li  .1-  I'jiviut'ni  <if  tli«*  rt'iit<»  and  pn»til«*  to  aiiothfr'n  iM*|iiir»tt*  u<*«*,  or  itf  tliv  did»U 
'  ttf»:.t(iir.  or  t<i  pay  i.«ti"«  and  t»x«i«  and  kcfp  ihi*  prftiii«(*>t  in  n*|iair.  or  tlit*  lik«*. 

^'iil  I ot.iti*  i«  \i'-tfd  111  th«*iii,  and  tlit>  ^raiit ir  dfViM««*  Iijin  onlv  a  tru*t-<*«tat«*.     J 

t  P.il.  17\  IT'*.  JT.  K.  444.  t.  T.  U.Jl.i.  J<  K-ii**t.  24M.  Ill  tjiM.  4.V..  4  Taunt.  77*J. 
i*i>  i.iii<i«*  \\iT<*  di*vi*'>>d  ti»  trii^t«*4-<t  and  tiK'ir  iMMm  in  trn^t  for  A.,  a  niarrii-«l  woman 

•  r  li>  .1*.  :iiid  \\vM  tiii'  tMiot«M*<i  >lioiild  from  tinn*  to  tini«*  jmy  tin*  rt>nt«  and  |in»titii 

•  T  t>>  -111  h  pt  r^'iii  a-^  «lit*  l>y  any  writinfC  nndi*r  hrr  hand,  lu*  Wfll  during  t-iivi-rtun* 
nj  >'>1".  «]i«i;il>l  ap}x>iitt  without  tho  intfrnitHldliiiir  of  h«T  )lU^l•»nd.  wlio  ht*  wiH«Kl 

i  ti.i\'-  ii«i  Ix-m-tit  tir  dio}>«>>jd  tlifpNif ;  and  an  to  tin*  inlirritanri*  of  th«*  prfini.MW  in 
r<r  -i-  'I  i«T*i»n  .Old  !<«r  -m-li  t-iuti**  a«*  A.  \*\'  Imt  will,  or  t»lliiT  wriiiiit!  iin«l«T  h«T 

o.'i"  i   i  It  )«'iiit.  :iii<l.  tor  want  ofoin'li  ap)M>intiiifiit.  in  trii»t  fi»r  Im  r  and  Iht  htin* : 

••  -:     ii  -A  .1-1.  \\lii-;li*'r  tin-  w.i>  u  ii*t»  ♦•x*"i-iit*»*l  l»y  lJn'  Ntatiilt',  i»r  a  l»ari'  tiu-l  f»ir  tli«» 

.11.  i  '.'.•   •  .••.lit  ii''ld  It  !••  !••'  a  tni-t  mily.  and  not  a  u«<«  (•xtTut*'*!  |.y  tin*  -Litutt*.     1 

U  •       \rii  .iji:ii.  HI  .1  i  it-'  i-.i-*'  wh«Tt>  a  d«'\  i-if  waft  to  trit»tf«*<i  and  tlifir  In-ir*  ii|ifin 

t'.  |-  •:»»  :  a  i:i  xrriid  w. nil. ill  to  riM«fivi«  tln»  r»'iitj»  and  profit*  diirintr  Iht  hit*  f'*r  hrr 

.1'     ...  iiiit>Mt)i'«tandili:;   ln'r  rov»Ttun*.  .''•  /  wif'.i.Pif  '■•••n;  mi  -m*/  «■•'■  /**'^k-'< 

•  '.. "  "i  'I    r  .if'fr'--f  rK'H  Ai..*/-iii./.  ami  ht-r  rt-i-ript  aloin'  ti>  U*  a  «iithi'ifnt 

*:_••■    .-.'li    I.  111. I  ndi-r  <iv«'i.  it  wa.**  lifM  (hat  thf  h'nal  estate  wa?*  v«*«»lfi|  m  llo*  tru*»- 

!■•:,  .'  r  .  ;i:»:  lij.-  iiii<iiti<>n  ••!  th«*  t»*^tat«ir  li»  >«H*urt*  tf»  tin*  wif**  a  »o|iarat**  ullowant-M 

•:.i  ': nt;«l  i<t  hi-r  liu^lMiid.  it  Wik-*  t'^ot'iitially  n4*<'«**'Kiiry*  that  the  tru<*t«*«<9»  nhould 

;..   . -•  I'..  \\,:li  thi-  u-.'  ••\i'.  iiIimI,  ill  iirilff  i»»  «*tft*4*tuat«»  that  inti>ntii»ii :  ••iIhtwi*.!* 

11-1  ir,  i  -i.-.tiM  \ iititl.-il  to  r»*«'t'ivi«  tin-  protit-*  and  tii'tV'wt  tin*  vi*ry  «»h|t««i  whirh 

-:  ir  T  ii  i-i  :ii  \:i«w.  7  r«Tiii  Kt*p.  ♦*!'»-.  .S'f  aUi»  ;'i  I'^L*t.  Iti'J.  l»  KiL*t.  1.  Si.  wh«*rt* 
M.T.'  .(.  \  ...i  to  tiii-t*'.-  and  tht*ir  lifin*  in  tru^t.  to  |iAy  out  of  tin*  rfUt*  and  pmlitji 
i!  !-.' !•  .•  -  .iii'i  .iiniu. !.•■-.  aipl  t<>  pay  all  tlit*  ri'^dut*  of  th«*n«ittf(  aii<i  pndttj*  !•!<*..  a 

•  i  A  -:iMii.  d  iiiiij  )!••:  l;fi*.  titr  h«*r  «i>parat«*  u<*«*  or  ai«  ^h«*  >lioiild  ilirtit.  and  aft«*r 
i: Ti  ::.•   :i ii-t«->  -  t>*  --t  .i,.}  -••i-fd  to  tli*-  u^«*  ot  tlo*  hi*ir*  of  hrr  UmIv.  with  ri*niaiii«li*rH 

:;  ^^  i«  !.•  !  i  ''>\   I'<r<l  K:iij  tiiat  th**  ii»c  wa*  i*\«'i'UtiH|  in  th«*  truxti'f^  duniiit  tlit*  lif^ 

u  .  •  },  I  1  oii;-.  .1  (tii-t  •  -t.i!*-  Ill  till'  •*urplii«  ot  thi*  rt'nti*  and  pnttili  for  Jif**.  with  ft 

ijf-ri!    :•  :i..i.trl>T  tn  tiii-  hi'it'<ot'  )it*r  l*oi|\.  aii'l  l4iat  Imt  flilf*«t  ^oii  hoiiM  lakt*  ai*  a 

i--r  .   r-  r.  I  \  li..-  -ul jiit-nt  wiir»U.  vi/..  "  that  thf  tni'itiH'H  should  •»tand  ^tM****!  t^i 

•■  -I   '.':,'■  ii»   I-  .'•   tli.-  \   •  i\  ii!  I*.."  tin'  11*0  W.I*  4*x«'i  ittid  in  tht»  |N'r!«on<«  fiitith-d  to 
V  V  :-.  1.    Til.  I.   ■•  ;  aiid   t litr«'t<»rf,  tln»ri'  I't-iin:  only  a  tni«»t-<**tatt*  in  *\.  aiitl  m  u-m* 

!■  1  .!•  !Ji-    i.'-;;-  "t  !:•  r  I"h1\,  tli lilli*ri'iil  intiTot**  rtiuM  not  unit**  and  iinNirii**- 

•.:•  *'!•  r  -••  I-  to  I  !••  ir<>  an  «*«tjit«*-t.iil  l>y  o|H*ration  of  law  in  <*.  And  In*  t«M»k  a  uif- 
••  r..  :a.-.  Ii  s.'.f.  piiif-'.p.il  <-a-<*  and  that  ••!  Hroiikihton  r«.  I«ant;h*y.  il  Kniw.  sl4.  *Ji 
.i\i,i  "*7  i.  I -r  t!i»'«-  It  »*.i-  l«»  pfriiiit  A.  to  n*«'fivo  tho  rt-nt*  and  pn»tit*  for  Ufis 
I  ::i'  ]  t.ii>  :}  il  •  !-••  It  \\a-  ii  tru<«t  to  futi^  •-••r  tin*  ri'iiti*  ami  protlt>«  to  anothor.  and 
..•••  !;..■  .  -t.i:«'  in!i-!  r. 111.4111  in  tin*  trii-»ltf*  to  |xTfoim  tin*  will,  i.**  Vin.  -i'»'J.  pi.  l'*. 
«"i  W'T.  ■■•»  ''.  .>J.'  and  till"  «lt'.-r«'i'  w.ii  atlirmiHl  in  the  h ohm*  of  l«»nU.  .»  Un>.i\ 
>.-.•  .;  It.-  A  I'll!    17''.     .''^».  wlnTt*  lainU  wi-n*  devim**!  to  tru««ti*«'*  and  their  h»ir« 

•  t  to  r*,-  '«/  ••}  tin-  r»-n!^  aiid  pr«>tit.'«.  itt'trr  tifj*wtinff  rn'fjt,  tasrs,  iiNf/  rriotirt,  the  ri^itlu*^ 

**.  t'T  lit'*',  and  ati«  I  iiii  di*«'i.*X'4o  tt>  tin*  UM*  of  the  hein  male  of  thv  Uxljr  of  C  Si.. 
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i^oop-i     a  further  use  to  another  person  is  repngnant,  and  therefore  •vnid..'a) 

^J    And  therefore  on  a  feoffment  to  A.  and  his  heire,  to  the  use  of  B.  ud 

his  heirs,  in  trust  for  C.  iind  his  heirs,  they  held  that  the  statute  execute*!  otkir 

the  first  use,  and  that  the  second  was  a  mere  nuUit}' :  not  adverting,  thdt  iLe 

(«)  1  And.  37»  138. 

with  remainder  ovor :  it  was  held  by  lord  Thurlow  that  the  ut«e  wan  execute*!  in  the 
truKtt^es  during  the  life  of  C.  S.,  who  had  only  a  truf>t'-e8tate  for  life,  and  th«^  renuinder 
in  t4iil  wii8  a  icf^al  estate  which  could  not  unite  and  ineorporate  together,  and  C  >.  ccniM 
not  suffer  a  valid  recovory ;  for.  in  order  to  make  a  ^ood  tenant  to  the  pnpoij.*.  "Jiai 
must  either  be  a  fq/al  estate  for  life,  and  a  legal  remainder  in  tail,  or  an  equitabi*'  e«taic 
for  life,  with  an  equitable  remainder  in  tail.    1  Bro.  C.  C.  75.   And  al«o,  where  lai^k  vat 
devise<l  to  trustees  and  their  lieirs  in  trust,  that  they  should,  out  of  the  rentis  and  pmflto 
or  by  sale  or  mortgage  of  tlie  whole,  or  so  much  of  the  estate  h»  should  be  npce*MiTT.  nin 
a  sum  sufficient  to  pay  the  te^ttator's  debts  and  legacies,  and  afterwards  in  tru^t  aiid  w 
the  use  of  T.  B.  for  life,  witli  several  remaindens  over,  the  question  was,  wheth^  ike 
legal  estate  vested  in  the  trustees.     Lonl  llardwicke  was  of  opinion  that  the  devL^e  If 
the  trustees  and  their  heii-s  carried  the  tr/ioU  fff  to  them,  and  therefore  the  estate  for 
life,  a«  well  as  the  estates  in  remainder,  were  merely  trust-estates  in  equity  :  that  i>an  of 
the  trust  was  to  sell  the  whole,  or  a  sufficient  part,  of  the  estate  for  the  naynient  of  d^bti 
and  legacies,  which  would  carry  a  fee  by  construction,  though  the  word  *' heirs'*  werenniv 
ted  in  the  devise,  as  in  1  Eq.  Ca.  Abr.  1S4;  for  the  tniste<n»  must  have  a  fee  in  the«hnle 
estate  to  enable  them  to  sell,  because,  it  being  uncertain  what  they  may  sell,  no  pamhiMV 
could  otherwise  be  safe  :  tliat  the  only  doubt  he  had  was  on  the  case  of  lonls  .Say  mk 
Seal  vi.  lady  Jones,  before  lord  King,  and  affirmed  in  the  house  of  lords,  as  ro  ikrt 
point;  but,  on  examination,  that  case  differeti  in  a  material  part :  and,  taking  loprtbir 
all  the  (*lauses  of  that  will,  it  only  amounted  to  a  devise  to  trustcHHi  and  their  heir«  dunu 
another's  life,  upon  which  a  legal  remainder  might  be  properly  limited.   1  Vei.  143. SX 
2  Atk.  246,  570.     And  it  was  taken  for  granted  in  2  Vez.  r»4<i.  that  a  devise  to  tmrtMi 
and  their  heirs  in  tru.st,  to  pay  tlie  rents  and  profits  to  another,  vested  the  legal  e<ateii 
the  trustees.     For  in  general  the  distinction  is,  that  where  the  limitation  to  tniftfci 
and  their  heirs  is  \n  tru.tt  to  rrctin:  thr  mitx  amf  pmith  and pttjf  than  ot^rr  to  A.  for  life.  &r..lka 
use  to  A.  is  not  executwl  by  the  statute,  but  the  legal  estate  in  V€*sted  in  the  tni«tt««i» 
enable  them  to  perform  the  will ;  but  where  the  limitation  is  to  trustees  and  their  iMBf 
in  trust,  to  permit  ami  s'ljf'er  A.  to  reccuy  the  rents  and  profits  for  his  life.  Ac.,  iheiwii 
executed  in  A.,  unless  it  be  necessarA*  the  use  should  be  executed  in  the  trustees  irtft- 
able  them  to  perform  the  trjist,  as  in  the  case  of  Harton  r*.  Harton,  above  mentJi»#4 
So,  in  Taunt.  100,  the  devise  being  to  trustees  and  their  heirs  in  trust,  in  pay  «».%*,  v  ;we 
tnit  and  snjTcr  the  irstofors  hirrr  to  A(7»'/:.  receive,  and  take,  the  rents  and  profits  for  her  Kfc.  il 
was  held  that  the  use  was  executed  in  the  niece,  because  the  words  to  prrmit^  Ac.  ciM 
la.st ;  and  in  a  will  the  last  wonis  shall  prevail.    See  1  £q.  Ca.  Abr.  383.    As  where  Indi 
were  devise<l  to  trustees  and  their  heirs  to  the  intent  and  purpone  to  permit  A.  to  wcKWtfcf 
rents  and  profits  for  his  life,  and  after  that  the  trustees  should  stand  seised  to  the  wei' 
the  heirs  of  the  body  of  A.,  with  a  proviso  that  A.,  with  the  consent  of  the  trofiea. 
might  make  a  jointure  on  his  wife,  it  was  held  that  this  was  a  use  executed  n^  A^aai 
not  a  trust-estate :  for  it  would  have  been  a  plain  trust  at  common  law,  and  whai  v«t 
trust  of  a  freehold  of  inheritance  at  coumion  law  is  executed  by  the  statute,  which  Brt- 
tions  the  wonl  ** trust"  as  well  as  "use;*'  and  the  case  in  2  Vent.  312,  ac^udged  tothees- 
trar>'  upon  this  point,  was  <lenied  to  l>e  law.   1  Lutw.  814.  823,  S.  C-    2  IxL  Rayin.  STl  t 
Salk.  TiTO.    And  tlie  same  <li<tinetion  was  taken  by  lord  Kenyon  in  the  ease  of  IW.a 
the  demise  of  Woolli-y  r*.  lMrk:ir<l.  Stafford  summer  assizes,  1797,  and  by  Mr.  JiatiBi 
Lawrence  in  Jones  r.<.  Vrn^<vr,  Worcester  spring  assiues,  17l^8. 

The  statute  of  uses  is  not  ln'ld  to  extend  to  copyhold  ejtfatcs,  for  it  is  against  the 
of  their  tenure  that  any  pcrxin  should  be  introduced  into  the  estate  without  the 
sent  of  th<'  lord.  !<Jilli.  Ti-n.  17'J :)  ru^r  fn  fctixct  for  year:*  which  are  actually  in 
the  time  of  their  beini:  lissi^mrd  to  t]i(>  use:  as  where  A.,  ])0«isesse<l  of  a  leaw  fcTTtfH 
assigns  it  to  IV,  to  tlie  use  of  (\.  all  the  estate  is  in  B..  and  C.  taken  only  a  trust  orcqp 
table  estate.     But  it  A..  *4risr.l  in  tv^*,  makes  a  feoffment  to  the  use  of  B.  for  a 
vears,  the  tenn  is  scivcmI  out  of  the  seisin  of  the  feoffee,  and  is  executed  by  the_- 
It  is  the  same  if  he  1i:ir;::iin<  nnd  sells  the  estate  of  which  he  is  seised  in  fee  for  a 
of  years.     Dy.  .*^<»'.».  a.,  and  in  the  margin.  2  Inst.  071. 

Nor  does  the  statut.-  of  n-*-  «v\tend  to  cases  where  the  party  seised  to  the 


crxftn/  que  usc  is  the  .t.,T,.r  ;>, ,  -.  i,.  rx<'e))t  ther<»  l>e  a  direct  imjionsibility  for  the  UMloli^ 
efV.'ct  at  common  law.     V-.a-.  l...w  Tracts.  .'^VJ.  2  eil.     4  M.  A  S.  178.     In  that 
len^e  wiis  made  to  A.  and  <\  an'l  thrir  heirs,  ha)>endum  to  them  and  their  hem sii 
«igns  as  tenants  in  common,  and  not  as  jointHenants,  to  the  use  of  them,  UMh 
6d4 
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it  till-  tir-t  iiM*  \v:is  «'\frtit('«l  ill  B.  Ik*  Ikm-jiiho  K*«is*i»<|  to  the  n«m  of  C ,  which 
•1  u-><>  tilt'  N(:iMiti-  iiiiirlii  a>  Wi-ll  Uv  |K'niiittt*(l  to  oxocutc  as  it  «li<l  tliM  tirnt; 

•  (111*  lr;^:il  t'oiatr  iiiii;lit   \*v  iii>tuiiluiiiM>u^ly  traiiMiiitti'il  (idwii  thnni^h  a 
'i-«i  ii^r^  upon  ii^-r-.  till  tiiially  fXfC'iiii*«l  in  xUv  lust  ci\stuy  //uf  m"**-.*     A^hIii  ; 

•  -t:!!!!!!*   iii«iitiMii>«  Mhly  Midi   |MTHi>n.H  a>  \V»Tt'  .^tistil  to  I  lit'   list*  of  otlivrA, 
:i>  Im-M  not  III  fxtifi'l  111  tmiis  of  y«'ai>,  <»r  otiior  chuttol  iiit«*n'*itH,  whonsff 

:  rinor  !■»  imt  m/-./  Imjt  only  p'»s>i:<jini  ;{tn  und  tluTi*ton»,  it  u  tiTiii  of  oiio 
aii'l  \i  ai'o  It  liniit<<l  t"  A.,  to  tlit*  iim*  of  (or  in  trust  forj  H..  tho  ntutulo 
lift  <>\«'«iit('  till-*  u<*«\  \»\iX  Icavv**  it  a**  at  ronunon  law.M*;  AikI  laMly,  (by 
ni'Mirrii  n'-nliitimi^.  J  when'  lauiU  an*  ;^ivfn  tf»  one  and  Win  lii'irH,  in  truHt 
•\'i\%'  an  i  pay  ovi-r  tin*  protitn  to  aiintlirr,  tliin  use  is  not  executed  by  the 
!«-;  liir  the  land  niunt  remain  in  tlie  trustee  to  enable  him  to  |K'rform  Uie 

till*  tuo  more  antii>nt  di<*tin<-tions  tlH*<'<iurts  of  equity  quickly  nvailod  thom- 
In  tin-  tlr«»t  ra-r  it  wa^  evident  that  IJ.  wa**  never  intendiHl  by  the  parlies 
v.*  any  hi-nefirial  int»Tr>t  ;  and,  in  the  seeon«l.  the  o^tuyque  use  of  the  term 
xpri><-«|v  dn\en  into  the  court  of  chancery  to  seek  his  remt*dv :  and  there- 
hat  cdiirt  di-terniinrd.  that  thoui^h  these  were  not  UJttjt  which  the  statute 
ex.euti'.  yet  -till  they  Were  trustx  in  equity,  which  in  conscience  ou^ht  to 
rforrn-d  '  i  T**  thi**  the  n'a**on  of  mankind  a<*sente«|.  and  the  (hK*tnne  of 
iva**  revived  un'hr  the  den«>minati(»n  at' trust jt ;  aiitl  thus,  by  this  Htrict 
nieti'Mi  "f  the  eniirtH  of  hiw,  a  statute,  ma<le  upon  ^reut  deliU'nition,  and 
lue'-l  in  the  mi»^t  soh-inn  manner,  has  had  little  other  effect  than  to  niako 
lit  uheratlMn  in  the  t'ornial  wonis  of  a  conveyances  f ) 
»we\.  r.  ilie  eniirtH  nt'e«|Mity,  in  tlic  cxerei^e  i»f  this  new  jurisdiction*  r»«>07 
v*i*ily  avoided  in  a  ;:reat  deixece  tin*-**  miM-hiefs  which  made  user*  ^ 
rihh-  The  statute  of  frauds.  :i*»  Car.  II.  e.  .S,  having  requin*d  that  orory 
"iiti.-n.  a--i_rnnient.  or  ::rant  of  any  tru-^t  in  lands  or  hereditaments  (except 
i">  ari^t'  tP'iM  !rnplii'atii»n  or  eon*itnieiion  of  law)  shall  Ik*  made  in  writing 
1  bv  ih«-  p.irtv.  ill"  hv  hi-  written  will:  the  eourts  now  consider  a  trust- 
■  eiih«r  \%  In  h   i\jir.  •'>ly   deelar«-«l  «»r  re»«ultin^  by  such   implication;  art 

•    It t  !.,«..<  1 -•,.  ..     .l.fili     *H  '•    iniIP.C.24v 

'    I    ,  I  «   r     ■  '     .  1    (.    44v  »/;  Wutffi.  tei.    AlLMI. 


-.  ]i*  1  i  iii.«t  A.  .iii'l  <'.  took  ii>i  t«>iiiiiit»  in  eoninion.  < >o.  < W.  2.'^o.  .TenkinH  r«. 
;.  i»-.'l    JU.     All- 1  •«••€•  •'iiii-i'-  l»ij.,  tith*  I '■»»'.  S.  .I  I.  rt  **^/. 

.wii'Ti  ;i.<-  )'-ii  )••■«•  ^ 'it  .1 II  ii'^i  ni.i\  l>e  an*-\\erfd  h\  ^ivin^  tin*  tru*t«H-4  ■  l«*»<t  e^ttate 
I  *•  •  It  •  ::'•  .!•■!  •■-t.i:i-  -ImU  .iri-e  lo  them  l>y  iiiiplie.iti«in.  hut  th**  u-«*»  in  reiii.iin- 
i«.t'  i  ■•!  "I-  ii  l«  --••I  .  -t.i!.'  *«»  ^'l\t'H  iti  th»'iii  •li.dl  Ih'  f'X«*eut«««l  hy  the  ^tatut*'.  1Hh» 
.'.  ■  ^■•■i|.-..ii,  *i  K»*t.  I'J.  1  Smith  .>.:.  Aii«l  u  ilfviM*  in  f«"«»  to  ini^t«-e*.  wuh- 
r.  -I  •  t":  .  '....'  Jj'-ii  :■■  ■  •  ■■  ,  ■»  '•■>.*f,  the  1  itiff  take«  n  lH*n*'ti«'itil  int«'rf»t  in  f«s'. 
"•  '7.  An- 1  :ii  •■xpr'  -'  -I-  \  >»•  in  i"«'e  (•»  tru-»lei-.  iii.iy  Im*  eut  ihiwn  to  an  t  «lal«'  f*>r 
i-'ii  in  :iii|'l:>  iii.^ii  ..}  int*  nt.  7  V.  U.  4^'i.l.  S»  when*  the  t^lf•t«■^•^  at**  to  rt*<  eiv<* 
L\  r*  I  !-  '••  .1  ::t  .>':•  I  \«<>-i..in.  U|Nin  lt«*r  death  the  h-^ul  ei^tute  in  «*x<vut«**l  in  tne 
I  w:  ..  A  I-  ;••  \  ik.    :ri  r'Mi..i:ii<hT.     7  T.  I*.  'V'll. — <'iiittv. 

i-  III*  ]  r  i<  ;:•  •  t<>  :riii'»'hii  ••  only  tlw  n:iiiii"*  •»!  the  trii^t^H*  and  tho  rrjtuy  q%f  mn', 
1  I*'   •••   '.>•  ■    nx.  \i  -I   Tn  A.  .tiii|  hiH  hiMT-.  .'■•  ''  •  ■ ."  -;'"  A.  *i'fi  ht.t  hi-t-n,  in  trust  fnr  H. 

>   :<•    '-.    .'Iti   iti.i-   l)i>   iiiijMirtant   •»(.«tilte  h:i!*  I>i*i-n  etleetUiilly  re]K-*l«*d    hy   the 

'.■   fi   "'     'i    !"    .1  'li/'-li   U.iTiN.       >'|IK1«TMN. 

>li-  >i!-M-  •  I  If  1  ;••  (liiiik  that  tin-  ea«e.  a"  expriH.p*>i|  \,\  the  It^anH^I  judtT**.  wiMild 
i«t:'i-  i  .t  'i-"  -  \«-  uti-l  l-\  tip*  -t.itut<>.  In  ih»»  anih<<rity  n-fern**!  t*»  in  I  Ki|.  <  a. 
-1.  rii.  ;:  i -•■.  -  a.  r-  Uv<  V^  pay  l.'iMeH-*  and  .iniiuitie«  ami  then  to  p;iy  over  the 
1-  !•■  I  !-.t::i«  i  "Ai'iiLin  ti-r  I:»m- -fpjii.ite  u-«*.     '!'•»  prevent  »  trui»t  fn»iii  l*eiiitf  ex«»- 

\\  th-    -•  »•  j;--  .11  • !  ihi-  kind,  it  -«eniH  n»'ei-*^iry  that  the  lru*ttt»*  vluniM 

-•!: Ii'!<<i    tti'l   •l.-»  reli'Oi  ill  the  appl:i-.itii>n  nt'  the  profits  «if  the  ej«tat«*. — A*  lo 

r»j".r-    i.j   T'i  I  r'.\ii.-  t-ir  llif  inainten.niee  of  the  .v^'-.y  ynf-  /n*jif.      1   IU>A.  *.'>.      *  T. 

^^'^•  r--   i!.. '.    I-  ii.>  ^tn  li  >|M>i-ial  «-ireuin-tane««  in  lln»  arrant,  it  apji«»Ar«  lo  \^ 

>l<-ri*  t<   I    i  .  •     '.    !i  '  i  th"  tniotet"-  to  |HTniit  the  rt-*t*i\4  yu*-  fn. «.'  to  take  tht»  |i|\ifitA 

«•-!  .*•  .  •.*]i.   ii  .-  I'lIIv  i->!.iM:«hed  ti»  Im'  a  u-te  i'Xe*Miii'il.     I  K.|,  ('a.  Ahr.  ;i?sl. 

It  >t  -  !••  I  >  v:!i:  .1  iiiirrif<i  woman  ti»  taki'  the  rent!*  and  pr«»lits  for  her  «t*iNUmto 
*••  i<  .'•!  •-••;•  \\\\\  i't  •. .  oi.-l  in  the  iru«ttH>«.  in  onlt>r  to  prevent  the  hu^lMUu  frum 
in^  thtin  fulji-  :  Ut  It ntrol.     7  T.  U.  6*»iJ. — Christian. 
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equivalent  to  tlio  le^al  ownci^sliip,  governed  by  the  same  rules  of  projH-ny.  i 
liuhlo  to  cvi-rv  cliiir^e  in  cf|uit\-  wliicli  tlic  other  is  suhjuet  to  in  law :  ui.>i  i] 
lon«r  seriis  of  uniiorni  deterniinations,  for  now  near  a  centuiy  pa>l,  wiiK  *-.. 
assisUinor  tV(»ni  tlie  legislature,  tliey  have  raised  a  new  system  of  rationaiju 
prudenee,  hy  whieh  tnislK  are  made  to  answer  in  /general  all  the  hencticiai  ej 
of  user*,  without  their  ineonvenience  or  frauds.  The  trustee  is  eofiMdiTe^i 
merely  the  iiisirument  of  eonveyanee,  and  ean  in  no  cihape  affect  the  i?ij 
unless  i)y  alienation  for  a  valuable  eonsidenition  toapureliasi»r  without  nolitv; 
whieh,  as  ccfitui/  que  wsr  is  ;j^enerally  in  possession  of  the  lumJ,  is  a  lliiiii:  t 
(■an  rari'ly  happen.  The  trust  will  deseend,  may  be  aliened,  i.s  liable  to  dr 
to  executions  on  jud;2jments,  statutes,  and  ri»eo«jfnizanees,  (by  the  expres-ijinivi- 
of  the  statute  of  frauds,)*  to  forfeiture,  to  leases,  and  other  encumbniuee^  ii 
even  to  the  curtesy  of  the  husband,  as  if  it  was  an  estate  at  law.  Ii  Ld» 
yet  indeed  been  subjected  to  dower,  more  from  a  cautious  adherence  to  k 
hasty  precedent »,(/t)  than  from  any  well-^i*ounded  i)Pineiple."  It  Imih  a 
been  held  not  lialdc  to  escheat  to  the  lord  in  consequence  of  attainder  or  v; 
of  heirs  :(2)  because  the  trust  could  never  bo  intended  for  his  benefit.  Bot 
us  now  return  to  the  statute  of  uses. 

The  only  service,  as  was  before  obsen^ed,  to  which  thia  statute  is  nowc 
signed,  is  in  giving  efficacy  to  certain  new  and  secret  Apeeies  of  conveyane 
introduced  in  order  to  render  transactions  of  this  sort  ea  private  as  po*i 
and  to  save  the  trouble  of  making  livery  of  seisin,  the  only  autient  convevi 
of  corporal  freeholds;  the  security  and  notoriety  of  which  public  inve*iii 
abun<iantly  overpaid  the  labour  of  going  to  the  land,  or  of  sending  an  altor 
in  one's  stead,     nut  this  now  has  given  wa}'  to 

^ocjo-j         *12.  A  twelfth  species  of  conveyance,  called  a  covenant  to  stand  Ki 
-•     to  M.^Y\s;*'  by  which  a  man,  seised  of  lands,  covenants  in  conbidentioi 

(8)  '2  Kn-cm.  43.  (f)  nanl.  494.    BuneeM  *  Wboat,  lU.  £2  Gwl  a  ■  < 

(A;  1  i  iiaiir.  It.p.  254.    2  P.  Wdm.  MO. 


•*But  it  is  lu'ld  that  if  a  man  ho  ce^it^iy  que.  (rust  ot  a  term  of  years,  it  i.«  not  m 
within  thi-  t^tatuto.  for  it  extends  only  to  a  trust  of  laml  in  fee.  2  Vern.  2-k*.  >E 
480.     4  li.  &,  A.  0.S4.     And  8oe  further,  2  Saund.  11,  a.,  n.  17,  and  note  m.  by  Fatt«Ni 

CUITTY. 

•*  It  ha.<  boon  dooidod  that,  wlion  the  le;ral  and  o<iuital»lo  estates  meet  in  the  « 
I)erson,  tlu*  ti'ust  or  equitable  estate  is  mergcnl  in  the  lepil  estate :  ao  if  a  wife  »bc 
have  the  lo^al  estate  and  the  husbancl  the  equitahle,  and  if  they  have  an  only  chiU 
whom  tho<o  estates  doscend,  and  wlio  dies  intestate  without  issue,  the  two  e»tal«»*  hst 
unitod.  the  de>ccnt  will  follow  the  legal  ej«tate,  an<l  the  estate  will  po  to  an  heiff* 
part  of  the  niotlior;  and  thus  (which  appears  strange)  the  beneficial  intereM  will  | 
out  of  one  faiuily  into  another,  between  whom  there  is  no  eonnoi-tion  by  blood.  Oi 
right  !v<f.  W«»lls,  Doug.  771. 

Befon*  tlie  statutt*  of  uses  there  was  neither  dower  nor  tenancy  by  the  rurtew< 
use:  but  since  tlie  statute,  the  husband  has  curtt^y  of  a  trust-estate,  though  it  M 
strange  tliat  tlie  wife  should,  out  of  a  similar  estate,  W  deprived  of  dower.  SeenB 
lo2,  n. — (Christian. 

But  this  distinction  is  accounted  for  hy  lord  Redcsdale  in  2  Seh.  &  Uf.  3SS;  nA 
2  Saund.  -<'.,  note  v. — rmxTY. 

The  staiutc  :J  i"t  4  Will.  IV.  e.  10')  gives  to  widows,  wlio.«e  marriace  took  place  ■ 
December  .'U.  is:;.*'..  <l(»werout  of  lands  to  whieh  their  huslMinds  were  lieneficiuly  tati 
in  equity  for  an  estate  of  inheritance. — Kerr. 

*'Soe,'in  geinral.  2  Saun<l.  Kep.  42,  c.  9rt,  b.,  rt  jtr^.,  and  id.  index,  tit.  Corenaiilk 
tlie  authority  ot'  Uoe  vs.  Trannian.  it  was  held  in  4  Taunt.  20  that  a  covenant  to  si 
.*»eise<l  is  gooil.  thougli  the  use  be  a  fn'ehold  to  arise  at  a  future  time. 

The  only  fOTi»ii*lerations  which  will  support  a  covenant  to  stand  seised  are  blood 
marriage:  thtTcfore.  if  a  person  covenant  to  stand  seised  to  the  use  of  a  relatioiiai 
stranger,  it  is  sai'l  tliat  the  whoh«  use  will  vest  in  the  relation.  2  Roll.  Al»r.  T^pL 
4.  So  win -re  a  man  cov«'nants  to  stand  seised  to  the  use  of  himself  for  life,  witfc 
mainders  over  to  his  relations,  and  with  a  |»ower  for  the  tenant  for  life  to  makeltf 
this  jiower  is  void,  for  the  h>ssees  would  be  strangers  to  the  eonsiilemtion  of  Uood.  < 
.)ae.  1SI.  (>(ws  r.v.  Fau^tenaitch.  So  if  a  man  should  covenant  to  stand  seiftMi  tB 
use  of  himself  for  Ufe,  with  remainders  to  the  use  of  trustees,  (who  are  not  hill 
lions,)  for  the  purpose  of  preserving  contingent  remainders,  with  remaindar  tohv^ 
(366 
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bliMMl  or  iiiamnp*  that  ho  will  Mtaii«l  KiMHod  of  the  mime  to  the  uhc  of  hiH  child, 
witV,  nr  kiiiMiitiii :  lor  lito,  in  lull,  or  in  Toe.  Kore  the  Htatiite  cxtKriiteH  at  onco 
tbv  i.'-t.Ht«*;  I'or  th«*  party  intendtMl  to  l>o  lM*notiu*«l,  having  thiiH  acqniivd  the 
aw.  i'*  thrn'hy  ]iiit  at  nii<V  into  coriNiral  |>i "KiteHiiion  of  the*  lancUA*)  without  evi«r 
MHMii:;  it.  hy  a  kid'i  ot'  {larliainiMitary  nia^i<*.  But  thirt  conveyance*  can  only 
otMTato  whrii  Miailo  ii|H>n  huch  woi^^hty  and  intvronting  coni»idonitiona  an  thoM» 
oi   h!«»«»ii  or  iii:irria:;«'. 

l:i.  A  thirt««*nth  ^lu'cicH  of  ennvcvancc.  intnMiucwl  hv  thin  statute,  id  that  of 
a  /.i/r'/.i'fi  itfi'i  M.ih  of  hintN;  which  iii  a  kind  of  n^al  contract,  whcrchy  the  bar- 
|^in**r.  tor  >oiiu*  |MMuniarv  consideration,  bar^ainn  and  hcIIm.  that  in,  contracta 
to  t-'iiivt-y.  thf  land  to  th«*'har^iint*c :  and  bccitnicH,  by  Huch  a  bar^in.a  truatee 
Itir,  or  MiM'iI  to  the  ii!>i(*  of.  ihc  bargainee:  and  then  the  atatutc  of  umom  corn- 
pU>t«'<*  ihr  ]»iin'haM*;  l\  op.  a^  it  hath  \n-vu  well  ex|>rt»MiM.Hi,(m»  the  bargain  tifHt 
vc*t«»  thi*  u-M'.  and  then  tin'  statute  vest**  the  iii»sMession.  Hut  ar<  it  waM  fon*Heen 
that  ronvi'vance:*,  thus  made,  wouhl  want  all  thime  l>i*ncfitH  c»f  notoriety  whieh 
thr  «oniiiioii-law  aNKuninc«»s  were  rah  ulate<I  to  ^ive ;  to  pn*venl,  therefore*, 
clandi'**(iiir  t-onvryaiM'**?*  <»f  IreehohN,  it  wa»»  eiiaeted  in  the  naine  M^Hnion  of  par* 
liantent.  hy  ••(atutc  21  lien.  VIII.  c.  Iti,  that  Kn«'h  bar^iinn  and  naleri  Hliouhl  not 
enurr  to  |nihm  a  tr(>fho|d,  unlens  the  same  be  made  by  indent un*.  and  enrolUd 
vithih  ■•ix  ni«»mh*»  in  one  of  the  <*<iurt«»  of  WfstniinMer  hall,  or  with  the  ntMnn 
rotut'*ni.ti  ot'tln*  rounty.  ( ManiIe*«tino  har^^ains  an<l  sah's  of  chattel  inten*stH,  or 
|ra!«c*i  for  \rars.  were  thout^ht  not  w<irtli  n*jxanlin^,  as  HUch  interests  were  verv 
pre<-*irioit«.  till  alHMit  hix  years  before:  n)  whirh  als(»  oeraMt»ncd  them  to  Ik* 
OTrri<»<'k<'d  in  frainini;  the  statute  of  uh4*s:  and  thendore  sueh  kirj^ins  and 
]•••*  an-  n-'t  din-rteil  to  Ik*  enndled.  But  hi»w  ini|>ossible  is  it  to  •ton*-  rt.».»a 
L*.  and  ppividc  against,  alt  the  con-*iH|ueiH*eM  of  innovationH!  This  *- 
onii«^i'*n  ha-*  i;ivcn  rise  to 

14.  -A  tourti-rnih  species  of  <'on-eyan.'e.  viz.,  by  ft',i.tr  nntl  rt'h'iiin';  first  invento*! 
hv  -tT^'ant  MiHire.  somh  after  the  statute  of  um's.  and  now  the  nio»»t  eoninion 
of'  :ifi\  .  anil  thi-p't'ore  not  to  be  shaken  ;  t)ion:;h  verv  ;;reat  lawvep*  <  as.  nartieu* 
larlv.  Mr  N"V.  attiirnev-trenerai  to  t'liarleN  I.^  have  torinerlv  <loubleil  it-  valid- 
iiy  It  i"*  tliu-  i-oiit rived.     A   h-ase.  or  nilher  bari^ain  and  sale,  upon  -^otn*' 

|#«*4iiri':iry  i-«>ii«ii|i'ratioii,  tor  one  year,  is  inu'le  by  the  tenant  of  the  fn-idiold  t«> 
%b«*  le— '!•••  or  bariraiiiee.  Now.  this,  with'Mit  any  enndinent.  makes  tin*  bar- 
in*  ^r  ^tund  ««fiM'i|  to  I  lie  use  i»f  the  bari^ainee.  ami  veHt#4  in  the  bar^jainee  the 
•  «i  tin  t«rni  t<M*  a  vear;  and  tiien  the  ^tatute  ininiediatelv  invests  the  iNi.«w.<.«ff.n. 
Ho  tb'-retore.  hiMii:;  thus  in  pos>es-ion,*"  is  capable  i»f  reeeivinj;  a  rtdease  of  the 

*    It.     n    I  •-  .f  til- I-mr.  IM  •    «■«  t«i|p- Uj. 

■    II    1   I  -•  «•    J  M.-l.  iii 

«  «  r  ■  .t  •■    •'•»•■•. 

Aii«l  •'•••'  ?■  *'  n-  Ml  t.iil  »Ve..  n«i  uHf  wmild  v»"«t  in  the  tni»te<^.  Is^oan***  the  (Nin<-i'i*>mtinii 
f|«M-«  Ti't  •■\r<  imI  to  th«-iii.  riii>»  i«  II  prinei]»]ii  r«-.i«on  why  ivivenuntx  to  •itaiitl  iM-iitMl  ar** 
IaII-  ti    '«'■'   i  -'«-..     ■-*  S.niipler^.  I'.  \  T.  vj.— i'hittt. 

It  :-  ii  ••  *'\  'U*'  w.»rd-.  I«nt  >•>•  the  niitiin*  of'  th*-  in«tniment.  thnt  this  and  ih**  n*»Tt 
0|M-«-  •  -  ■•■  •  ■•!i\ •  \.i!i- ** --vi/..  )iirk!ain  unil  ^.ih* — jir**  t«»  Jh»  ili-tinpii<«hiHl ;  fi»r  th«»  wonl^ 
••*«•*•..  T.  .1  I  •'•  -'  iii'l  *i'>«-<l  to  II**-"'  :iri»  not  i'«-tnt!:d  in  the  uno.  nor  "fmrciin  uihI  *«dr' 
iri  Cfj-  '  "  ■  i  "T  it  -I  Ml  in.  ti>r  natural  l«ivi>  and  iifVtN-tinn.  tutrpiin  and  ^fll  hi«  lin*!-  t^i 
flif  •;-•'  *  i.i-  *^:l'  'T  •  hild,  it  i-»  .1  fovfiiaiit  ti»  -tund  ^fi-t-d  to  u-e*.  Hn<l.  wit):<Mit  •'im*!- 
m^tit.  '.  •  -'-  '!■•■  •■-'.it«'  Ml  tlif  wil"f  or  I  liild.  .^>  if  f«»r  a  |Hi*uni.iry  i'on««id-r.it!  in  h«-  ^  -• 
m^grmi*  '  '  '  ^•'  til"  u*!'  «■!'  a  -tranu'er.  if  thi*  d*'ed  !•••  ••nndliHl  irithin  -ix  iii'»ntli«  it 

\i»  A  ;;■■  -I   ti'd  ^    !id  i'.iri^.rn  and  -nh-  under  tht*  statute,  and  thi-  f^tati*  Vfo*-  in  rh**  pur- 

cbi^ -^      "  •  •'    *"^'      -  Iii-t    '.TJ.     I  I n.  lV»      I  M."l.  I7;"».     1*  !-••%*   !•».     .V  ^.irL-mn  uml 

•all*  u:*';,  •■•?   •  iir  -iiip-nt   iiiav  !•••  i*ftn^trui-d  an^l  a<'t  .i"*  »  irrant  or  *urrfnd>*r.  «•>  little  ari* 

\\%t»  »  "I  I-  'i-.irjiiTi  .ii.il  *iir*  n»M."»-.irv  t«»  it.      1   !*r*-t.  <*"«nv.  .'.■*.  -An*  iiimi  i» 

III.-*  .k  •  ■•\'  ii.iTif  !•»  -t.iiid  -fi-fil  i"*  t«»  Jm'  f."  T  f .  /.  ».-i«  ;i  S.ilk.  .*•"•».     1!  Vf«i.  S«*n.  -"•'•.     « 

Auin'l     'T    '•  . '•      K'ltn.  I'J»»T,     lartli.  .HC.     :'.  h»v.  ;:7o.     2<*hittyon   ri.'iilin^*.  4th  e-l. 

■  I:  iiiu-r  ):>  l...rTit'  in  mind  that  mi  thi-*  and  f«»rnier  in-tano«"<.  wh«Ti«  it  i*  »ait|  th«* 
•tAtiiN*  .ii.tm'\>*  tlf  I-  ''.f  •••»«  u|Min  thf  Vf!itin>;  of  the  mji''.  un  aetuul  oeeu|mnt*y  ur  |4wm*»- 
tion  of  tfi<-  land  :«  ni>t  ni«'Aiit. 

Tli»-  ••tf.-.t  «if  tht.  •tatut*-  it  to  roni]ileti>  th«»  title  of  th#*  KirpaiuiH*.  or  to  ^ire  him  a 
'^i»tf*J  int«*ri'^t,  hy  which  hia  ownvrvhip  in  the  estate  ia  aa  fully  confirmed  aa  it  would 
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freehold  and  reversion ;  which,  wo  have  seen  before,(/>)  mnst  bo  made  to  i 
tenant  in  j><)S8e»sion :  and,  accor*iin;rlv,  the  next  day  a  release  is  |p:antcd  it 
\\im.(q)  1  his  is  held  to  supply  tlw  place  of  livery  of  seisin  :  and  so  a  conrej. 
ancc  hv  lease  and  release  is  said  to  amount  to  a  fooflF'nient.(r)** 

15.  1*0  these  may  he  a<lded  deeds  to  lead  or  declare  tlie  uses  of  other  man 
direct  conveyances,  as  feoffments,  fines,  and  recoveries :  of  which  we  shall  qwik 
in  the  next  chapter:  and 

16.  Deeds  of  revocation  of  uses,  hinted  at  in  a  former  pagey(«)  and  foanded  ii 
a  previous  power,  reser\'ed  at  the  raising  of  the  Ii8e8,(f)  to  revoke  such  as  wen 
then  declared;  and  to  appoint  othei-s  iu  their  steady  which  is  incident  to tte 
power  of  revocation. (w)  And  this  may  suffice  for  a  specimen  of  conTejaBCCi 
founded  upon  the  statute  of  uses :  and  will  finish  our  observations  upon  ^ 
deeds  as  ser\'e  to  transfer  real  property -• 


(P)  I*i«e  324. 

(ff)  ti«e  Appcnrilx.  N^  IT.  M  1.  2. 

{')  Cu.  LIU.  2270.    Crn.  Juc  fl44. 


1*1  r««  Appen4{s,  K*  II.  pan  sL 
(•)Co.Utt.  23:.  ^^ 


have  heen,  according  to  the  common  law,  hy  livery  and  seisiii  Mr.  Preston,  ia  ka 
Conveyancing,  vol.  2,  page  211,  has  dincussed  and  explained  this  wibject  ^th  hif  »^ 
ability.  See  also  Cruise,  Dig.  index.  Louse  and  Release.  8<^  also  the  opkiioa  «f  Xr. 
Booth  in  Cases  and  Opinions,  2  vol.  14^{  to  149,  tit.  Reversions,  edit.  1791.  As  to  Ite 
effect  of  a  conveyance  hy  lease  and  release  of  a  reversion  expectant  on  a  term,  tai  iki 
mode  of  pleading  such  a  conveyance,  see  Co.  Litt.  270,  a.  n.  3.  4  Cruiae,  199,  mi  1 
Chitty  on  Pleading,  4th  ed.  578,  note  e. — CniTTY. 

**  But  tlic  hvisc  for  a  year  is  now  rarely  or  ever  actually  made,  as  it  has  been  CMrtri 
by  statute  4  Vict.  c.  21,  s.  1,  that  every  deed  of  release  which  shall  be  enacted  sftff  At 
15th  of  May,  1X41,  and  which  shall  he  expres.Hed  to  be  made  in  pursuance  of  Ilia  la 
sliall  bo  as  eifortual  for  the  purposes  therein  expressed — and  shall  take  effect  mach* 
veyanco  to  uses  or  otherwise,  and  shall  oi>erate  in  all  respects,  both  at  law  and  eqol^- 
OS  if  tlie  rele^ising  party  or  parties  who  shall  have  executed  the  same  had  also  eue^ 
in  duo  form  a  Iodise  for  a  year,  although  no  such  deed  shall  be  executed.  And  bf  a) 
the  recital  or  mention  of  a  lease  for  a  year,  executed  before  the  iMMiiing  of  this  act  ill! 
be  evidence  of  the  execution  of  such  lease  for  a  year.  The  effect  of  this  act.  tbcRte 
is  to  dis])en!«e  with  the  lease  for  a  year :  and  a  release  operating  by  virtue  of  tbeaetvl 
have  the  same  eifect  as  lease  and  release.  It  is  to  be  observed,  however,  that  a  Imeh 
a  yenr  may  still  be  employed  if  the  parties  desire  it.  Since  the  atatute  8  A  9  VkLb 
100,  tlie  grant  has  boon  usually  preferr^,  and  is  now  the  aaauranee  most  eaBM4 
adopted  for  the  conveyance  as  well  of  corjioreal  as  of  incorporeal  hi  ndili— Hi 
Stewart. 

*^  Mr.  Ritso,  among  his  other  grounds  of  complaint  against  Blackatone,  states  tkrtki 
does  not  with  sufficient  distinctness  explain  the  difference  between  droiturel  mad 
conveyances. 

Droiturel  conveyances  are  of  the  right  only,  nnd  not  of  the  poasesaioii,  and  arsri 

primary  or  secondary'.    Of  the  firsiit  description  are  all  original  ronveyances  cf  llai 

whicli  lie  only  in  grant  and  not  in  livery,  and  of  which  no  visible  powsession  cbbV»# 

livored.  iis  advowsons,  rents,  commons,  reversions,  and  other  incorporeal  hen 

Those  of  the  second  class  are  wliere  there  is  already  such  subeisting  privity  of 

tween  the  parties  that  any  furtlier  delivery  of  ^wssession  would  be  vain  and 

as  in  tlie  case  of  release,  confirmation,  and  surrender.    Convejancea  whidi 

made  can  he  evidently  no  otlier  tlian  droiturel, — that  is  to  say,  they  cannot 

imss  more  than  may  be  innocently  or  rightfully  conveyed ;  for  the  transfer  of  a  ^^ 

becomes  a  mere  nullity  when  exercise<l  i>eyond  the  subsisting  right  to  ttaasftr:  tf* 

potest  pluA  juris  ad  a f turn  tran^firrf  fftam  ipM  hnbet.    On  the  other  hand,  all  onpBsHv^ 

mary  conveyances  which  are  wrongfully  made  of  things  in  livery,  aa  of  landi  «W^ 

ments,  (of  whidi  the  cori>oral  ]>ossession  is  made  over  by  the  act  of  UvcfjcfH^ 

without  any  reference  to  the  right.)  are  said  to  be  tortious.    Thua,  if  A.,  tenaatiiiA 

leases  to  C.  for  life,  remainder  to  D.  in  fee.  the  discontinuance  ia  in  fee;  for  bolkiMi> 

are  created  by  one  and  the  same  livery.     But  if  A.,  having  leased  to  C.  for  hk  fkM 

afterwards  granted  the  reversion  to  D.  in  fee,  the  discontinuance  would  have  taii* 

for  life  only,  and  not  in  fee:  for  the  reversion  lies  in  "grant,"  and  not  in  **Uvciy-*  ^ 

BO  it  is  of  a  bargain  and  sale  enrolled,  a  lease  and  release,  a  covenant  to  alaad  iif& 

and  the  like.    They  are  all  of  them  droiturel  or  innocent  oonvegrancea,  bceaai^ 

operate  upon  the  right  only,  and  not  by  transmutation  of  the  ponacarioa.  tti^ 

sequentlv  can  convey  no  more  than  may  be  rightdilly  and  lawftiUv  oOBTaffA   CkVI 

271.  b.,  309,  b. 

Again,  if  tenant  in  tail  makes  a  feofifaient  it  ii  a  diieontinnaaoi^ 
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t  wo  concludo.  it  will  not  )>e  improper  to  subjoin  a  few  remarks    r^4Q 
li  (K-imIii  art  arv  u^hhI  not  to  nmvty,  but  to  charge  or  encumber,     *- 
1  to  dist'hiinjc  till' HI  u^tiin :  ol'  which  nature  are  Mt'jations  or  bon«Js, 
irf/r,  liiiil  iitfniZttniU\i  iipt>n  thtMn  both.** 

fbiiyiittoM,  or  U'lui,  in  a  (U>ed-.  r)  whereby  the  obli^r  oblifrea  him^lf,  his 
'('Ut«>n4,  und  ml  111  i  III  St  rat  orn,  to  |iay  a  certain  sum  of  money  to  another 
iip|Hiintc<l.  It'  thi;*  U*  all,  the  IxMid  \h  called  a  single  one,  simplex  fthli- 
t  th«*r«'  i**  ^riirniliy  a  condition  adde<l,  that  if  the  obli^r  docH  Honie 
-  act.  tiir  obiiiratioii  hiiall  U*  void,  or  elne  Mhall  remain  in  iull  for(*e :  as 
of  iviit ;  )MTlorniaiife  of  ctivenants  in  a  deed;  or  repayment  of  a 
huiii  <-f  iiKMirv  Ix'rmwcd  of  the  oblip*e,  with  intorest,  wliich  princiiuil 
i^uuily  oiM'-halV  t>t'  tin*  ]K*nal  Hiim  H|M?ciHed  in  the  bond.  In  cani*  this 
i*<  itMi  porioriiH'd,  till'  }H)n<l  U'comert  forfeited,  or  atxiolute  at  law,  and 
he '*l>li^cr.  wliih*  Jivint;;  and  atler  liin  <leath  the  obligation  doMvnds 
heir,  w  lio  (Oh  defect  <if  pcrHonai  aNiU*tH)  im  kiound  to  dii«char^*  it,  i>rr»- 
)ia.*«  n-al  a^M•tf«  by  dcr«cciit  ah  a  n*conl|Krn^^*.  So  that  it  may  be  calh*d, 
It  u  hnr(,  Si'i  a  f* i/A |^r(l/,  char^«  U|H>n  the  landH.**  How  it  atlis^ts  tho 
()n»p*rty  tti  the  i>l»li;ri»r  will  be  nion*  pn»|K'rly  C4>nKider(M|  hereatler* 
couiiitioii  of  a  bond  1k>  iiii|M»«4sible  at  the  time  of  making  it,  (»r  U*  to 
»  coiitrar\  \n  mhiic  rule  of  law  that  is  men»ly  i»ositive,  or  Ik*  uncertain, 
ble,  the  cuiHlition  alone  is  void,  and  the  IhmkI  shall  stand  nin^le,  and 
>nal ;  t«>r  it  is  the  tolly  of  the  obligor  to  enter  into  such  an  obIi;^tion, 
'h  he  can  never  be  ri'leased.  If  it  be  to  d«>  a  thin^  that  is  mttinm  in  ^, 
it  ion  ItM'lf  in  v(»iil :  lor  the  whole  is  an  unlawful  ciuitruct,  and  tho 
all  tuU<'  no  a<ivaiitai;i'  from  siicti  a  transai'tiim.  And  if  the  condition 
e  at  tile  time  of  iiiakini;  it,  and  atlerwanls  *lNH'onieN  imiMNisible  r  ••mi 
t  of  <t<Hl.  tile  act  nt'  law,  or  tlie  act  of  theobliiree  himftelf,  there  ^ 
ty  «»f  tiie  oiili^atioii  i**  Mive<i ;  for  no  prudence  or  ff»ret*i^ht  of  the 
Mild  ^iiard  a;;aiiist  such  a  coiitini^*iicy.(  iD  On  tlie  forfeit un*  (»f  the 
ts  be(-i»iiiiii2r  hini;le,  tiie  wli'>li>  iH'iialtv  was  foniierlv  nM-ovemble  at  law: 
the  I'liiirt^  <»t'  c<|iiity  iiiterpi»>ed.  and  would  not  permit  a  man  to  take 

•   S^  A|<|«*ii'iii,  N'^  Ml   iMSf  nil.  l*ii\i.  Liit.'JM> 


r»'.i!«-l  l'\  'ii\»T>  I't"  •»ti«'iii.  and  i*  <»f  h  ^Ti-ater  i|iiniitity  of  t*i»ute  thun  mn  \to 
TVi'l  oMt  ••!'  an  f-tat«*-t:iil.  Miit  if  tli*'  tfiiaiit  ill  tail  t«>  dirc*«'iM-<|.  ami  rrU<ttM!!a 
!•>  il;*»,j»,.|-,  aU'*"!!  till*  U'*'  !•»  ihii  lii"«  ii»  r«'liM«»t»,  yi*t  it  i**  iiii  ili«(*4iiiiiiiiian<'«*:  f«»r 

(r.iii-in'if  it. > III  lit  till*  |>if«>.,-....iMii  iir  fr«'«'lti>M  1*y  tin*  ri>lt*a3»t>,  hut  i>nly  a  tnin*>fi*r 
It.     «*..    I.  II.  4J.  a.  jrj.  ,1.     iJit-i''-  Intr.Hl.  1<»*1— SiMRMHnifi. 
1  J-  h-  !•■  •ri-'ti'-ni'Iy  .Li-."...!!  an)<>iij  dfi-*!-  wlii<"h  charge  land*.    It  han  no  MH»h 
iw.  ♦-.tii'-r  l•.•^«I»'  nr  attiT   thf  d«Mtli  «if  the  oMi^dt.      It   liiepi'ly  rr»Mt»«i*  a  dt-lit 

U  til'  li*  M-  >'\  ill*'  «»i*lii:<*r  lif  lifir*^  an*  umuhnI  in  tho  in!*trunii*ni  ■  tn  th«» 
tli<'  x.il'K  ••!  th''  M-.il  a-««ito  ilvoii  iidi-d  to  thciii :  l*ut  it  doeji  not  l*ind  thf» 
!!•»•  I\> -.  •  ti.t  I  III  til*'  liaiid^  <it  till'  •ililitfor.  or  ill  th«»iM*  of  hilt  heirs,  or  nf  ■ 
ti'itti   •   rii-  I  ot   ;ii<-iu.      In  f«|uit\.  iiiili*«*«i.  under  the  doctrine  of  tackintf  and 

I'atli  ot    ti Mijoi.  a   Ih>ii<1    may  liave  the  «'t)iVt  of  iin|NKitn);  AU   AddilionAl 

•11  l.Ui-1  .ilj'.i'iv  rhai^'f'l.    -'^WIEI. 

I  'Ji  I    r:  •    ■     I  _•    I  '      '       •/   witlmut    nddin>:   hii  Inrs.  <-."»*''r.f.  am/  •»/i*iiriir 

f\*.  ii;  -r*  .iii«i  atliii.ii  '>t!at>'io  art*  InmiihI.  luit  not  the  heir.  i.*^hep.  Touch.  .Vi'.*;) 

w  .'A  I.-:  .:i.i  i\  i)f  oi  iijiitiofi  iipiiii  (In*  Immt.  (*i».  Lite.  *Jo*.i.  n.  A  Im^thI  d«^>9 
|.i..|..m;.  ;.>  >.  .  lil.-.j  .Ol  I'lH  iniii'i.iiit-«*  ii|Htii  lanil :  for  it  «i«N-«  nnt  f.<i!.iw  th4i 
i  r>  <  ■•_'ri:..i:i-  •  .oi-l  i  |:t-i;;tiii'iil  ;  aii<l  **v*-li  if  tin*  hi'ir-at-Iaw  alieile«  ih**  Kilnl. 
-  Ill  !!.•■   I-  I.  i   ^•\  \\\i\'\i  till'  lii'ir  i«  iHiund  (*an  have  hi*  rt*nie<ly  only  atnkinut 

iif  til-   li<  .:-  :-•  tii«-  .iiiifMiii  III  tliv  value  i>f  thf  land:  and  ho  cannot  f*>llo«r  it 

ill  ili«-  I --:<ii  "1  .1  •  ".it  f  i  pur«'lia.-i»r.     Hull.  N.  1*.  IT.**. — <*HRijiriA%. 

'•>  III  r.  ii>  A.  Mi.'l.  r  tin-  otatiiii'  11  <mmi.  IV.  and  I  W.  IV.  e.  47.  iiiAiiitain  nn 
I  ^'  ap.M.ii*'!  :ii<  li<ii'>  nr  •i«'vi^i'«^  iif  «>l<lii;<tp<.  ih<*U|!h  i*ut*h  ht*ir«  or  tU*TtMH^  niAT 
•  ii  ill.'  liii-U  Iir  III  ri-litaiiii*iit«  «l.-He«'iiihtl  or  di»viM*«4  ti»  ihcm  N'fi^ro  pror^«s 
k^caiii-t   ili'in  .   .tii<l  tlii'V  art*  a  ii^wi*  rattle  fur  tht>  lMin«l  tIfhtA  of  their  AncmtArs 

tn  tli«-  v.i].i.-  Ill'  till'  land  '««i  tli*44'«'n«liHl  or  deviMNi.  An«l  now.  by  tho  '\  And  4 
im.  It  .«  t!i.i«  t>'il  tli.it.  wh«>n  Miiy  iiernon  lihAll  die  ■«*iMN|  of  Any  rrml  mtets^ 
oidiold  or  i'ii|ivhuld.  th«*  HHUie  fthali  In*  AHM^tn  fur  tho  pAymeni  cif  all  his  jusi 

'•11  due  UU  ilUlple  i'UUtfACt  AA  on  lliei'tAlty.— ^IVAaT. 
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more  than  in  conscience  ho  ought;  viz.,  his  principal,  interest,  and  expen!«€«. 
ease  the  ibrieiture  accrued  by  non-payment  of  money  borrowed ;  the  damac 
sustained,  upon  non-perl'orniance  of  covenantH  and  tho  like.  And  the  like  pn 
tice  having  gained  some  footing  in  the  courts  of  ]aw,(:r)  the  statute  4  &  5  Am 
c.  16,  at  length  enacted,  in  the  same  spirit  of  equity,  that,  in  case  of  a  boDd  ct 
ditioned  for  the  payment  of  mone}*,  llie  payment  or  tender  of  the  princifttl  h 
due,  witli  interest  and  costs,  even  though  the  bond  be  ibrfeited  and  a  suit  co 
menced  thereon,  shall  be  a  full  satisfaction  and  discharge.* 

2,  A  recognizance  is  an  obligation  of  record,  which  a  man  enters  into  b«i% 
some  court  of  record  or  magistrate  duly  authorized,(y)  with  condition  to  do  ^hm 
particular  act;  as  to  appear  at  tho  assizes,  to  keep  tho  peace,  to  pay  a  deKi. 
the  like.  It  is  in  most  respects  like  another  bond:  the  ditfercnce  bein^  cki«j 
this :  that  the  bond  is  the  creation  of  a  fresh  debt  or  obligation  de  iiar*>.  t 
i*ecognizance  is  an  acknowledgment  of  a  ibrmer  debt  upon  record ;  the  fm 
whereof  is,  '*  that  A.  B.  doth  acknowledge  to  owe  to  oar  lord  the  kin^,  tot 
plaintiff,  to  C.  D.,  or  the  like,  the  sum  of  ten  pounds/'  with  condition  to  !«  xt 
on  performance  of  the  thing  stipulated:  in  which  ease  the  king,  the  plainti 
C.  1).,  &c.  is  called  tho  recognizee,  "  is  cut  cognoscitur ;*'  as  ho  that  enten  intot 
recognizance  is  called  the  cognizor,  "  is  qui  cognoscit."  This,  being  either  ci 
tified  to  or  taken  by  the  oiKcer  of  some  court,  is  witnessed  only  by  the  n^ 
of  that  court,  and  not  by  the  party's  seal :  so  that  it  is  not  in  strict  prnpmv 
*^4*^1     ^^^^'^t  though  the  effects  of  it  are  greater  than  a  ^common  ohli^ifiii 

*'-'  being  allowed  a  priority  in  point  of  payment,  and  binding  the  land^ 
tho  cognizor,  from  the  tune  of  enrolment  on  record.(^)"  There  are  al^  oth 
recognizances,  of  a  private  kind,  in  nature  of  a  statute  staph,  by  virtue  of  il 
statute  23  lien.  YIII.  c.  6,  which  have  been  already  oxpluiued,(<i}  and  ^bovn 
be  a  charge  upon  real  property.. 

3.  A  deteazance,  on  a  bond,  or  recognizance,  or  judgment  recovered,  i<  i  ^ 
dition  which,  when  peWbrmed,  defeats  or  undoes  it,  in  the  same  maDiu-r  a* 
defeazance  of  an  estate  before  mentioned.  It  differs  onlv  from  the  cimrn 
condition  of  a  bond,  in  that  the  one  is  always  inserted  in  the  deed  or  l>ond  ivn 
the  other  is  made  between  the  same  parties  by  a  separate,  and  frequently  a  ra 
sequent,  deed.(^)  This,  like  the  condition  of  a  bond,  when  performed,  diMrbare 
and  disencumhers  the  estate  of  the  obligor. 

These  are  the  ])rincipal  species  of  deeds  or  matter  in  pais,  by  which  wtH 
may  be  either  convej'ed,  or  at  least  affected.     Among  which  the  conreraM 

(•)  2  Kcb.  .V^.  fi&S.    Salk.  AOA,  fiVT.    G  Mud.  11,  00, 101.  (•>  Sr«  m|tc  1A0. 

(»)  Hru.  Alir.  tit.  ivci/in:aiiry.  -.'4.  {^f  Co.  LiCC.  237.    2  SftOBd.  47. 

(')  Stat  l»y  Oir.  11.  c.  3.    S*x  pugr  101. 

®  If  a  bond  lie  dormant  for  twenty  years,  it  cannot  afterwards  be  reoorend;  icri 
law  rais«^s  a  presinnption  of  its  having  been  paid,  and  the  defendant  may  p\emd  riit 
diem  to  un  action  uf >on  it.  1  Burr.  4^i4.  4  Burr.  19G3.  And  in  some  csms.  nnder  y 
ticular  circunistanc*'!*.  even  a  less  time  may  found  a  preHumption.  1  T.  R.  27L  Ci 
lO'J.  Tills  len^rth  of  time.  howc>viT,  must  he  understofHl  a.^  only  raising  a  premmpM 
whioh  prt'sumptiou  of  coiii-se  may  bo  rebutted  by  evidence  on  the  part  of  thcpbitf 
— Archhold. 

™A  rocofrnizimc4>  has  priority  in  point  of  payment  over  a  common  obligatioaiU 
judgment  or  rlecroo  (not  1)oin<;  a  mi>re  interlocutory  deen^e)  takes  place  <«f  a  nr 
ni7jine*\  Littleton  vs.  Hibl»ins.  Oro.  Eliz.  '%\.  S<nirle  v*.  I^ne,  2  Freem.  101  8.( 
Vern.  S«).  Pi-rry  r.v.  rh4»li]is,  10  Vos.  :U.  Between  decrees  and  judgments,  the  ligH 
priority  of  jiaynuMit  is  dfttTinined  by  their  real  priority  of  dates  without  rcfwd  •' 
legal  fiction  of  rolation  to  ilio  first  day  of  term.  Darston  e*.  Earl  of  Oxford.  3  P.  Vi 
401,  n.  Joseph  vs.  Mott,  Troc.  in  Cha.  79.  Morrice  vj.  Bank  of  England,  3  SmanS 
— Chitty. 

^^  A  n^cognizanoe  not  enrolled  will  be  considered  as  an  obligation  or  bondoBl|f«k 
being  sealed  and  ackno^^od>zed.  nnist  be  ]>aid  as  a  debt  by  specialty.  BothoialyiiLl' 
Fairfax,  1  P.  Wms.  :;40.  S.  (\  2  Vern,  751.  If  enrolment  is  allowed  bjspccU  «i 
after  the  proper  time  has  el:i]>sed,  this,  for  most  purposes,  makes  the  rtfiops^ 
effectual  from  the  time  of  its  date:  but  should  the  eogniior,  between  thedaMvi^ 
enrolment  of  the  recognizance,  have  borrowed  money  on  a  judnient»  tiM, 
creditor  will  be  allowed  a  preference.  Fotbergill  v«.  Kendrick,  2Verii. 
661) 
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U>  UM*«  ttiv  l»y  much  the  mrmt  frequent  of  any :  though  in  thene  there  \h  eertahiljr 
on4*  |ial|iahle  ilet'fft,  the  want  of  Hiiffieient  notoriety;  iw>  that  purehanorH  or  ens 
dilon*  i-aiitiot  know,  with  anv  nhHolute  eertaintv,  what  the  entutc,  and  tlie  titlo 
t«>  it.  ill  rraiit y  an*.  u|h»m  which  thry  are  to  lay  out  or  to  U*n(l  their  money.  In 
tlie  antii*itt  fi-<xhil  nu'lhnd  i>f  eonveyaneo,  (hy  ^ivini;  eor|H»ral  tteinin  of  the  landri,) 
liii«  ni»tori«'ty  wuh  in  H4»uie  meaHun*  anrtwere<l ;  hut  all  the  a(lvanttt|^*ri  reHultin^ 
fr«»m  tlieni'i*  are  n<ivv  totallv  defeateil  hv  the  intnxluetion  of  death-lie«l  (h*viM*N 
ami  M-iTi'l  <-iinvey:in<*i*H:  and  there  haH  never  Uren  yet  any  KUffieient  ifuani  |>ro- 
V id  1*4 J  airainnt  Irautlulciit  char^^H  and  eneumhraneoH,  ttinee  the  dinuM*  of  the  old 
Kaxou  rustuiii  fif  (raUKartiii^  all  c*onvevaiK*i*N  at  tho  etMinty  court,  and  entering  a 
ttt-morial  of  t hem  in  the  chart ulary  or  1e^er-lHN>k  of  fM»me  ailjacent  monaMtery ;( c) 
and  the  failure  of  the  i^Micral  n*i;iMer  eHtahiihhed  hy  kin*;  Hichani  the  r^oiti 
Fir*»t,  l«»r  ihc  MarrM  or  niortpi^Tcti  made  to  *.Icwk.  in  the  *v;y*ifu//i  lir  Jh'  ^ 
dtrn,  of  wliich  llovcdcn  has  tirenervcii  a  copy.  How  fur  the  cHtahlinhment  of  a 
hkt*  general  n*;;istcr,  tor  dceiU,  ami  wilU,  and  <»ther  aetH  affectini;  real  pn>]>crty, 
Wiiuld  rcmcdv  this  inconvenience,  de!«er\'eH  to  he  well  confiiilered.  In  S-otland 
every  a4l  an*!  event.  n':;aniin^  the  transmission  of  |innierty.i««  ri'irularly  enten»d 
on  n'coni.(</»  Aii«l  sume  of  our  own  provincial  divisions,  particularly  the  ex- 
tendeti  county  of  York,  and  the  po|iuhms  county  of  Miiidle<H»x.  have  pn*vailed 
with  the  le;ii.».latureiM  to  erect  NU<-h  n»trister  in  their  several  districts.  Hut, 
bow«-ver  phiu^ihie  thcM*  provisions  may  appear  in  theory,  it  hath  lK*en  (hiuhted 
by  very  coiii|»etent  judi^es,  whether  mon*  di^^putert  have  not  arisen  in  th(W0 
cr>untieF*  hy  the  inattention  and  omissitMiH  of  |»arties,  than  preveiiteil  hy  the  u«o 
of  rcprij^tersi.'' 


CIIArTER   XXI. 

(»F   .VMKNATION    ]\\    MAHKU   mK    KKnUJl). 

A-i'^rRANCK^i  hv  iU'itt,r  i^f  nmr^i  are  su<l»  a**  tlo  not  entirclv  <1eneiid  on  the  act 
or  •••»»-•  fit  I'f  the  ]»:irtie>  tlienist-lvvs :  hut  the  sanrtion  of  a  court  «»f  recopl  i^ 
calh"!  in  t«»  MihNt:intiat«',  prcMTve,  and  he  a  perpetual  testimony  of  the  tniiihfer 
of  pr"|ttrtv  !r»»ni  nne  man  to  another;  or  i»f  '\X>  e**tal>Ii'^hment,  when  already 
tran-t'TP-'l  <M'  tliis  nature  are.  1.  Private  acts  of  parliament.  -.  The  kin^'ft 
jfnint<*      :*•    Fini-*.      1.  <'ommi»n  re<-overie»i. 

I     lVi\:it«'  •/••'"  "f  t^trhimtht^  are.  cspeciallv  of  late  vear*.  hei'ome  a  verv  com- 

•    II    k>4    /'  ...  rfi*  /'ii*'..ir  n  f    ••rjiL  J  A  :t  Anii'*.  c.  4.     6  Aau'.  r   .'U      7  .\nue,f.'^i 


"  \\\  ?h«*  rf;r:'«t«T-;u't-.  ii  Piri-ten'*!  dt'«'<l  •»li:ill  U«  iriTiTrfl  t«i  n  pri'^r  niire;ri«tt' n-<I  diw-.I; 
jet  it  h.f  U*«ii  il«<ri>Hl  iiy  I'ird  Iliinhvit'kt*.  it' thf  •>(i)>««'i|Ui'iit  |iur«*)iit«ior  liy  th«*  n-i;i«CtTtNl 
clf»«^i  li.id  pr>-vi<Mi<*  iii>t)i-i'  ('t'  till*  uiir«');;i>»tfi't'd  (in«>.  In*  hIi.iH  nnt  iivail  hiniM>If  of  \\\n  ih**-*!, 
but  tlif  tir-t  ptiri  li.fi»i  >li,iU  U*  |tri'fi>ri«'(l.     I  Vi«*.  .*s-n.  •»*. — ('MKt!*TM^. 

*  .<•  f.  ill  j'-iit-r.il.  <*..ni.  \>\^.  Purlimui'iit.  H.  7.  Waw  Shv.  Statute,  K.  Yin.  AJ-r.  StAtute, 
E.  -.  *'ni:--.  \hz  Till»».  i'.  4  v«»l.  .'i"*.* :  and  *•■#•  .in  v.  1  iNMik.  I>1.  .r  .«iy.  w^  u\  niakmi!  lli«*ni, 
and  id.  v.*  and  "^'i  to  'rJ ;  and.  a^  to  th«*  ri»ii<>truin^'  th«'m.  To.  Liu.  \*\  'ni«inia<>.  1  vul.  :27 

to .;  4 

WK*-r*-  a  i-rivat««  lu't  i<  otitaintNl  tiy  a  t«*nant  in  tail,  it  will  Kir  llif  c^tatt^'tail  and  ull 
fiftnAWid'T^.  and  tin'  rfViT-tMn  ili*|N>iiilini;  «>n  it.  altlmiejli  t)t**  |H>r«itn«  in  n*in:iind«*r  iV 
t|kT«T":<>ii  "iiMtild  ii<»t  >!i\t*  tli*'ir  e(in»«*iit  ti>  the  art,  I'Jf'.if*.  «V  op.  400.  4(>u.  Ih^.  ^Jo.) 
■hfl  a!t}i">i»*h  \\i»'  ri^ht''  «>('  tht*  rfniaiiidiTinaii  Mi-re  ni>t  fxeepittl  in  the  Mi\nii:.  Amid. 
^/T.  I't*  Mii<'i''  a  t*-n.int  ft>r  lift*  t'liti'ro  intu  an  ji;!rt-«':ii*'iit  t'l  i*«>nvi-y  lli«'  tf«*-Mniple,  and 
a  priv.if*-  .»<  t  1-  p.i-^i'd  Tir  t'^t-ilili^liiio!  «>ui-h  ni!i«'fnii'nt  in  Mliirh  i<«  a  mivini!  nf  tli«*  right* 
^  m\\  J"  r«<'ii«  ih't  p.irtu'^  t«>  tin*  net.  it  will  nut  »lh*i*t  the  |H*nM>n4  entilh*<l  to  the  ri*iiiiiin- 
•>xi'«*«tant  nil  till*  lift-i'-t.ittt.  .'t  WiU. -Is.:.  iVivatt*  at'tt  are  enn-tniiNl  in  the  Minm 
nri>  r  ri-*  riimin< in-law  eiinvfyuni'«*«( -.  and  tlifrfftire.  wlii>n  any  di»iil»t  ari««-^  a*  to  th«i 
i**rii<  ti"!!  of  u  privatf  net.  tin*  e^iurt  will  (Nini^iiler  what  w;l<%  the  oIij«h*I  and  intention 
th«-  f>-trtii'«  in  ohtuinin^  th«*  A^-t,  and  «*ndeav«»iir.  if  |H»<u4ilil«i,  to  give  etlVn't  to  that  in* 
UoD.     4  Ou.  Ih|f.  .VJf'i,  et  vid.  tupra,     2  T.  U.  TOl.     It  haa  been  already  uha«^rvv^  thai 

Ml 
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mon  mode  of  aMnrance.  For  it  may  sometimes  happen  that,  by  the  ingran 
of  Boinc,  and  the  blundcrB  of  other  practitioners,  an  estate  is  mont  grievog 
entangled  hy  a.  multitude  of  contingent  remainders,  rexultin^  trusts.  spHbg 
uses,  cxeculor}'  doviites,  and  the  like  artificial  euntrivunecs ;  (a  eonfusion 
known  to  tlio  simple  convoyanivs  of  the  common  law ;)  so  that  it  is  oat  at 
power  of  either  tlie  eouits  of  law  or  equity  to  relieve  the  owner.  Or  it  a 
iSometimeM  hanpuD,  that  by  the  KtrietiieHe  or  omiitsions  of  famiiy-settleiwi 
the  tcnaut  of  ttie  estate  is  abriilgc-d  of  name  reasonable  i>ower,  (os  letting  l» 
making  a  jointure  for  a  wife,  or  the  like.)  which  power  cannot  be  eiren  his 
the  or^iuar}' judges  L^ither  in  common  law  or  equity.  Ur  it  may  be  nrntm 
in  settling  an  estate,  to  secure  it  a<^ainst  the  claims  of  infants  or  other  pen 
uuder  legal  diHabilitieo;  who  are  not  bound  by  nnyjuilgments  or  decrees  of 
»„,-,  oi-dinary  courts  of  justice.  In  these,  or  other  caves  uf  'the  like  ki 
'  -I  the  tnuiH(;endent  power  of  parliament  is  called  in,  to  cut  the  Gord 
knot;  and  by  a  particular  law,  enacted  for  this  very  purpose,  to  unfetter 
estate;  to  give  its  tenant  reawmable  jmwers;  or  to  assure  it  to  a  pnrehai 
against  the  remote  or  latent  claims  of  inthnts  or  disabled  perxoii!*,  by  settliij 
proper  equivalent  in  proportion  to  the  iiiteront  so  t>arred.*  This  pmctire  i 
earned  to  a  great  length  in  the  year  succeeding  the  restoration;  by  wtti 
aside  many  conveyances  alleged  to  have  been  made  by  constraint,  or  in  ordti 
screen  the  estates  ih>m  being  forfeited  during  the  usurpittion.  And  at  bit 
proceeded  so  i'ar,  that,  as  the  noble  historian  expresses  it,(a)  even-  man  k 
raised  an  equity  in  his  own  imagiimtion.  that  he  thought  was  entitled  to  pm 
ftgainst  any  di>HCont.  testament,  or  act  of  law,  and  to  find  relief  in  psriiiBH 
winch  occasioned  the  king  at  the  close  of  the  session  to  remark,(  ft)  tliat  tb«eD 
old  rules  of  law  are  the  best  security ;  and  to  wish,  that  men  might  not  u 
too  much  cauKe  to  fear  that  the  settlements  which  they  make  of  their  Mtt 
shall  be  too  euNily  unsettled  when  they  ai-e  dead,  by  the  power  of  parliBintit 
Acts  of  this  kind  are  however  at  present  carried  on,  in  both  houses,  with  gn 
deliberation  and  caution;  jiurticularly  in  the  house  of  lords  they  an  «al 
referred  to  two  jndges  to  examine  and  report  the  facta  alleged,  and  loKttle: 
technical  foi-ms.  >'uthing  also  is  done  without  the  consent,  expressly  gins, 
all  parties  in  being,  and  capable  of  consent,  that  hare  the  remotest  inleral 
the  matter:  unless  isiich  consent  t-liall  appear  to  be  perversely  and  witboitH 
reason  wilbhcbl.  And,  as  was  hetbre  hinted,  an  equivalent  in  money  oriA 
estntu  is  usually  settled  upon  intunts,  or  persons  not  in  esse,  or  not  o£  G^ia^ 
to  act  for  tbeniHclvcs,  who  are  to  be  concluded  by  this  act.  And  a  general  mri^ 
ia  constantly  added,  ut  the  close  of  the  bill,  of  the  right  and  interest  of  all  f* 
sona  whatsoever;  exce]>t  those  whose  consent  is  so  given  or  pii nhanf d. Hit ifc 
are  therein  jHirticularly  name<l :  though  it  hath  been  liolden,  tbat,  CTsniTii' 
saving  be  imiitted,  the  act  shall  bind  none  but  the  parties.(ff) 

(-jL.mlCUr.C«itiii.ini  (»}Ibld.ia  OOiLlaa.  Oa*in 

a  »nving  i[i  nn  net  tvhich  h  rei'iiRnnnt  to  the  bod^r  of  the  act  is  void.  foM.  I  biki  J 
1  Cn.  -IT,  H.;)  anil,  in  like  nmiiiier,  it  in  held  that  the  f;encral  sarins  els       ' 

act  will  not  cuntroi  the  ])rrivi»ion*  in  the  liody  nf  the  act,  but  munt  le  * , 

to  be  consixtput  th<-n-ivitli,  or  clw  lie  void.  2  \Vm.  711.  Riddle  f»,  Wiin  4M  J 
139T.  A  private  ttct  mnj'  hti  relii-i-iMl  sitaiiiHt  If  obtained  upon  frBudnlenl  ■ 
(2  Bl.  Com.  3-)t>.  'J  llari;.  iht  unmm.  Vt±  Cane.  H.  1773.  M'Kenile  ri.  Ha, 
Proc.  1T54.  ]ti<1'hi1ii]i  r*.  Uiddulpli,  4  Cm.  lii-i.  549  -.)  and  it  hu  been  hM  U 
if  contrary  to  Ian  and  reoium.  (4  Co.  12.)  and  no  Judge  or  juiy  is  bound  Ullk 
of  it  unlesH  thi>  some  lu>  HiK-rinlly  pleailed.  But  nee  ante,  book  1,  p.  86.  ii  Ij 
tinctions  )K>tiT«>t>n  piililie  and  jirivnte  ads.  si'o  ibid.:  and  m  to  (he  awdt-d^ 
unvBle  billii.  an<l  the  ulnndin;!  order:*  of  the  houxo  of  lorda  relating  thenlaM 
I>i|;.  5IG.  517.  aXK  'nhS-ii^'il.  A*  to  the  mode  of  pleading  m  private  id  (f  pf 
HM  2  Chitty  on  Ploailinp.  4  cd.  ru'.i.— (^iiittt, 

'Teiianlrt  for  life  m tinii-i'  olidiin  privnteactn  of  parliament  to  enable  th*t»^ 

the  iiihovitnnee  for  lln'  iininimt  of  iieiri'^fAitry  r(>]>aim  and  iniprar   nepli,*^* 
enure  to  tlit>  bi'nelit  of  tlie  reiiiuiinlermnu  und  reveritinnor.     But  p^iwBtBt«f^^  ■ 
is  the  jud;.'e  whrtlier  thi>  {ir<>iHKeil  reikiim  and  Improvrmenta  are  sdNpHU^^"^  1 
to  the  nninunl  to  be  ehiirged  ujioii  the  estate.     As  to  the  fwiM  lo  bs  ihind**  | 
passing  of  private  statutes,  sec  aiili:,  1  book,  181,  <f  tfj. — CaitTT. 
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*A  law  tliim  ina<]o,  though  it  bimU  all  partieii  to  the  bill,  is  yet  looked  r^otn 
ipoci  ruiiiiT  HM  a  private  (iMiveyance,  than  an  the  solemn  act  of  the  le^iH-  ^ 
Mun*.  Ik  JH  n(»t  thrn^tort*  allowe^l  to  be  a  puhlit\  bat  a  mere  private  Mtattito;  it 
•  not  printed  or  piibli^htNl  anion^  the  other  laws  of  the  seiwion ;  it  hath  been 
vlirvcd  a^uiiir«t.  wlion  obtuiiiiMi  umin  fraudulent  Ba^jj^tions-yC^yj  it  bath  been 
iold«Mi  til  hi*  void,  if  (Nintrury  to  law  and  n*aiion;(«)'  and  no  iud^e  or  jury  is 
kooiid  to  lukt*  notice  of  it,  unleHM  the  name  Ik*  H|>eeially  Hi*t  tbrtli  and  pleaded  to 
hem.  It  r%.'nminH  however  enn»lled  amon^  the  public  recordn  of  the  nation,  to 
le  furwer  prt*M*rved  as  a  {K*q)etual  tetftimony  of  the  conveyance  or  asHuraneo 
O  nia<ie  or  eMabliHhfd.* 


t^i  Rk  IkanUia  10  ll»mtll..n,  'hnr.  %  lu.  inS.     McKrn-  (•)  4  Rep.  13. 


'  It  !•  «*ar*y  t'lioii^h  to  uiidiT-taiid  thut.  iu«  to  privuti*  ai'tit,  th<*  r«)urtM  ailupt  th«*  c*oUHtruc- 
on  that  ii«i  iiiiTi'ly  ^cUfriil  luii^siiufCi*  nhall  «*xti*nfl  to  atttH-t  th«*  n>cht  or  titl«*  (»f  !«truiigere 
I  thi*  A*X,  iiitr  nTi'ivc  mi  iiitiTprftation  whii'li  nliuU  luuk**  it  unrfii<»oiiHMi*  or  uiijuhK.    It 

not  PMivo^y  t«i  niid<'r*taiid  how  any  act  of  kiii){.  lorvU,  and  i'«>iiiiiion«.  piiMir  uiid  pri- 
kt^.  (-.Ill  )m'  flfcliin'il  \t\\\\  Ihw'uum*  contrary'  to  rfUMtn  and  law.  Si*  vol.  1.  p.  *il,  and 
HUf.  Tht*  aiithftrity  hrn*  n*lit*il  on  im  l^ml  Cmmwi'll  m.  l><'nny.  4  Itt-p.  12.  wliirh  wan  an 
tM**n  of  n-iH./iiUtH  w,u/tuitum  ii|M>n  tht*  Htututo  *J  Hi<'.  J  1. 1\  >*.  Th«*  plaint itl'  in  hi**  cttiint  had 
i*n-«-it«-'l  tin*  ^tatutf,  M>  an  to  maki*  it  pn>vidf  that  wlHM*vt*r  i*hoiild  M't  contrary  ti»  the 
•oliit'ition"  of  till*  statute  •»hnuld  in<'ur  tht*  |H>nalty.  The  jud^«ii  thou^jht  tliat  thi« 
eAtit  th:it  the  inn<N*cnt  !«h«iulil  U*  puni^hc*!,  and  arrc^ti**!  tin*  judgment  ••»  actftunt  of 
le  mi*n*i-i1al.  It  wan  arpi***!  that  the  statute  *J  Kic  M.  c.  Ti  wan  a  private  a^*!.  of  which 
1^  jii*lt;*"«  (oiijil  not  take  n(»tice  without  pl«*adin^,  and  th«*y  niunt  ri*c«MVe  it  it**  r**«-itt*d. 
lat.  Ill  iin*wer  to  thi**.  it  wito  resolves  I  hy  the  court  that  the  Htntute  *2  Kic  II.  c.  Ti  waa 
>ft  a  priv:ite  hut  a  public  ^tatutc*.  This  n^ixolution  «*ntirely  (Jiit|MHed  of  the  ca>*e.  It  ia 
tA«*.  aii'tther  retohitiitn  i^  addi'd.  that  if  it  wen*  a  private  a«*t.  and  hucIi  a*  alle;>i>«l  hy  tho 
juntitl*.  it  WMiiM  In*  r«intnirv  to  law  and  reason,  and  theri'fon*  voiil.  Thi«  *iei-iind  re«<>- 
.Ci«»ti.  t<»uiii|eil  on  a  nier«-  MU|i|ioMtion.  can  «inl>  1n>  re::anleda«  a  nii'ret*xtriijtiilii-iiil  dictum. 
b«"r«*  !<•  no  <-a<«**  in  which  an  act  of  |»arliaiiieiit.  puhlicor  private.  \u\^  e\er  U^t-n  diN*lared 
>ir.l  a**  •••iirrarv  to  law  and  reason.    The  act  it««  If  niu«t  U*  the  hi^lH-<»t  i>viilen f  what 

Iaw  ;  iirpi  It  i«  plainly  ni»t  coiii|M»tent  for  aM\  court  to  M-t  up  it;*  nM«<>n  a^.iiii'«t  tho 
jmm*»Xt  ••!  ill*'  hi^lif-t  iiutlii»rity  in  the  l.ifi«l.  N'oniiin  can  douhi  tin*  im»%\«t  nf  |>.irli.iiMi*nt 
>  rf|M-.il  or  aliiT  Ma^rna  rhuria:  and  if  they  enn  alter  tht*  con^lituii'in  **i  either  h«>u»o, 
r  €*haii;r»-  tilt-  *iicc«"»-iiin  of  tht*  criiwii.  »•«  they  have  »l«»ne,  t«urely  their  |ii*Her  ttver  a 
Dcr«*  |'ri\ai-  •■-t.ife  niiiHt  In*  without  limit.  In  the  Cnited  States,  the  lulU  nf  ri^lita 
«ntaiii>-l  ill  iIm'  variolic  Stat«>  ci»n'*tituiioii<.  iin|Ni«i>  timI  an<l  ftlective  liniitatituiii  u|*iin 
i*lii!:<>fi:  aii'l  an  act  may  Ih>  <|*'<*l:ired  vonl.  nut  l>eiauM*  it  i*  a^ain**t  rt-aMiti.  hut  h«^ 
it  iH  Ml  vmlatiiin  <if  the  ctin<»titutii>n.  In  m<>^t.  if  not  all.  the«e  liilN  ^f  n;;iit«  ia 
Mmtaiii— 1  till'  |ir<>vi-iiin  that  n«>  man  can  U*  ileprivtMl  of  hin  pr«>iH'rly  unh">«  l>y  thi'judfC- 
0t/m\  '*\  ill-  i-*-.>r«  iir  the  law  nf  the  himl:  and  hy  "law  of  ihi>  luntt"  i^  meant  *i«inie  leemTal 
pav  •*-t.it.h'>li:n_'  a  rule  ti>r  tht*  community  at  lar'j«*.  l*ro|H*rty  ean  only  Im*  taken  for  a 
^wlilti  M"*:  an<l  that  U|Mm  cMm|M*n!«atioii  niaile.  It  i««  not  coni|N*tent  l«>  the  lei;i<*latun*  to 
$jikf  iti-  prxio-rt)  iif  .V.  and  mve  it  t«)  U.  Ui>k«*  r*.  IIender!*on.  4  l^*vereux.  N.i'.  K«'p.  1. 
^tm*-  •  H.-jr-*  '  «.  I'l-rry  «/  ii'.  lo  Yer^rcr,  .'»'.>.  In  the  matter  tif  .It»lin  an<l  t'herry  Street*, 
1 9  W*.i,.i,.ii,  ..-.'i.  Wi'ikin^on  • «.  I.ehind  »7.i'.  -  Teter^.  »»'J7.  Nt»rnian  i «.  Ilei*t.  r*  \V.  k 
R.  i~l-  rnv.iti'  .i<  i"  iif  till'  l(';!i<*laliiri*  are.  howfVfr.  fre«|U4*nlly  tihtainetl  to  eiiahle  tni*' 
pr«  ti*  i-..ii\.-ri  r»-al  int«»  |MT<><>iial  pn»iMTty.  -ir.  in  jrt-neral.  t«»  chaiip*  inve-^iment*:  ami 

frh  j»*r*  have  \ II  hehl  \**  \**»  con^iitutii'nal  and  valit|.     Nt»rri!»  i«.  <*lymer.  '2  lUrr.  '-77. 

I  til*'"*-  .  a-e*  a  i-hatii;e  »A  the  '*uhji»ft-niatlcr.  f«ir  the  lN*netit  t»f  all  inten-^t***!.  i**  etfW'tt**!, 
C  ti'*  •  haii^'*-  in  the  rik'ht  or  tiih>  of  any  tif  ihe  |i;trtie!«.  \Vhen«*v«*r  surU  h  change  haji 
»n  A*r.<ij|t.t.-.l.  the  a«  (  ii.f*  het-n  tleclartnl  unci»n<»titutional  an<l  voiti.  N<»rman  it.  Ileitt, 
»  .  •*  >i  171  p.iinil>iT;.'*T  • «.  (*li|*pint!er.  ."i  \V.  A  S.  iill.  Uiyern  ij.  Smith,  4  Kirr,  W. 
'"^'^    •  ■    llnniiiel.  ii  U.irr.  *»*i. — SiiaK"«»«n»i». 

A  rt',  ..,,j  «i.,T!iit.  p«  A  •-'••  Vict.  c.  PJO'  will  pnthahly  rt»n«ler  private  actji  of  fiarliament 
"'*  ^•-^-  fif|ii*iit  than  tlit'V  have  hithert«i  U»«'n.  Thi*  ai'l  om|i«»wer^  the  c«>urt  «»f  chan- 
"  ^*^  •  h  fli"  •■•■ii-'t'iii  iif  ciTtain  parties  in tt»re"»teii.  toauthoriit*  lea»e*  an*!  •*4ih"*  *»f  •eltlt'il 
^"^  WJm'U  there  i-  a  tenant  in  tail  t»f  full  a^je.  the  c«in«>ent  «»f  •uch  tenant  in  tail. 

'•*    tir-(  •»f  th*-iii.  if  more  than  ••ne.  ami  tif  all  |MT*«»n«  in  exi**tence  havnifc  tieneticial 
1**^  *  *  l-n.ir  fi»  the  f^tate-tail.  an<l  «»f  all  tru-iet»*  having  inter«»*t*»  in  U*half  of  nnl*orn 

•'»*   |.r:«ir  x**  the  e-taie-iail.  i*  n ^-arv.     In  all  ••llier  «Ti««»«.  all  |m*p**hi'»  whai.««n*Ter 

*^    *  ••'n>  tit  i.il  iiiti're<«t*t  uniler  the  »«*tilement,  ant|  tru*tt*t>^  havit1^  intere«t*  in  l»««half 
^    ■*  •t^n  •-tiiMr<>n.  an*  ret|uiri*<l  t«i  con*>eiit.     .\n  order  may.  howe\er.  U*  maile  without 
^^*  *  .  •aviiii;  the  riirht-  tif  nMnH*nn»entintf  jmriit**.    Nt»  applit*ati«*n  can  U»  niailt*  uml^r 
"'  ^  vite  whi-n  a  similar  application  hafi  bi*en  alrea<ly  r«*jei-iod  by  |i«rliaiuent :  nor  may 
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^oofiT    a  further  use  to  another  person  is  replicant,  and  therefore  *voi4.0 

-»    And  therefore  on  n  feoffment  to  A.  and  his  heirs,  to  the  use  *>f  B.  m 

his  heirn,  in  trust  for  C.  and  his  heirs,  they  held  that  the  statute  executed  on 

the  first  use,  and  that  the  second  was  a  mere  nullity :  not  adverting,  that  tl 

(•}  1  And.  37, 130. 


with  remainder  over:  it  wns  held  by  lord  Thurlow  that  the  une  was  executM  in  t 
truKtees  during  the  life  of  C.  S.,  who  had  only  a  truftt-€«tatc  for  life,  and  the  mnaiwi 
in  tail  was  a  legal  estate  which  could  not  unite  and  incorporate  together,  and  C.  S.ccc 
not  8uf!er  a  valid  recovery  :  for,  in  order  to  make  a  good  tenant  to  the  prapcire.  th< 
must  either  be  a  legal  estate  for  life,  and  a  legal  remainder  in  tail,  or  an  equitatli*  em 
for  life,  with  an  equitable  remainder  in  tail.  1  Bro.  C.  C.  75.  And  also,  where  hsMk  wt 
devised  to  trustees  and  tlieir  heirs  in  trust,  that  they  bHouM,  out  of  therentx  and  prai 
or  by  Bale  or  mortgage  of  the  whole,  or  so  much  of  the  estate  as  phoald  he  neceiwarr.  m 
a  sum  sufficient  to  pay  the  testator's  debts  and  legacies,  and  afterwards  in  tmM  and 
the  use  of  T.  B.  for  life,  with  several  remainders  over,  the  question  was,  whether  t 
legal  estate  vested  in  the  trustees.  Lorfl  Jlardwicke  was  of  opinion  that  the  derive 
the  trustees  and  their  heirs  carried  the  whole  fee  to  them,  and  therefore  the  estate  1 
life,  as  well  as  the  estates  in  remainder,  were  merely  trust-estates  in  equity ;  that  pan' 
the  trust  was  to  sell  the  whole,  or  a  sufficient  part,  of  the  estate  for  the  payment  of  (M 
and  legacies,  which  would  carry  a  fee  by  construction,  though  the  word  "heirs'*  were  en 
ted  in  the  devise,  as  in  1  Tj\.  Ca.  Abr.  184 ;  for  the  trustees  must  have  a  fee  in  the  «Ih 
estate  to  enable  them  to  sell,  because,  it  being  uncertain  what  they  may  sell,  no  purctei 
could  otherwise  bo  safe:  that  the  only  doubt  he  had  was  on  the  csase  of  lordu  Saya 
Seal  vs.  lady  Jones,  before  lord  King,  and  affirmed  in  the  house  of  lords,  as  to  Ik 
point ;  but,  on  examination,  tliat  case  dttlered  in  a  material  part ;  and«  taking  tofrtk 
all  the  clauses  of  that  will,  it  only  amounted  to  a  devise  to  trustees  and  their  hein  don 
another's  life,  upon  which  a  legal  remainder  might  be  properly  limited.  1  Vex.  143, &i 
2  Atk.  246,  570.  And  it  was  taken  for  granted  in  2  Vez.  CyUi,  that  a  devifte  to  tmili 
and  their  heirs  in  trusit.  to  j)ay  the  rents  and  profits  to  another,  vci«ted  the  legal  tt^Mif  i 
the  trustees.  For  in  general  the  distinction  is,  that  where  the  limitation  to  trasta 
and  their  heirs  is  in  trunf  to  nTriv^*  thr  rents  an ff  profits  and  pay  them  (nyer  to  A.  for  life.  Ar^  A 
use  to  A.  is  not  ex('cute<l  by  tlie  statute,  but  the  legal  estate  is  vecited  in  the  trwieeii 
enable  them  to  perform  the  will ;  but  where  the  limitation  is  to  trustees  and  tlieir  ha 
in  trust,  to  permit  and  suffer  A.  to  reeeh'e  the  rents  and  profits  for  his  life,  Ac,  thf  Bff 
executed  in  A.,  unless  it  Ih»  necessary  the  use  should  be  executed  in  the  tmste**  to  a 
able  them  t^  perform  the  trust,  as  in  the  case  of  Ifarton  r^.  Uarton«  abore  meatioBfi 
So.  in  Taunt.  100.  tlie  devise  being  to  trustees  and  their  heirs  in  trust,  fti  pay  mlb.  «r  p 
mU  and  mffer  the  testaturs  y\ieer.  to  harc^  receive,  and  lake^  the  rents  and  profits  for  her  Nffc 
was  held  that  the  use  was  executed  in  the  niece,  because  the  words  to  ptrmiL  kt.  oa 
last ;  and  in  a  will  the  last  words  shall  prevail.  See  1  £q.  Ca.  Ahr.  383.  As  wherckai 
were  devised  to  trustees  and  their  lieirs  to  the  intent  and  pwpoM  to  permii  A.  to  recvitvtl 
rents  and  profits  for  his  life,  and  after  that  the  trustees  should  stand  seised  to  thewi 
the  heirs  of  the  body  of  A.,  with  a  proviso  that  A.,  with  the  consent  of  the  tiwIH 
might  make  a  jointure  on  his  wife,  it  was  held  that  this  was  a  use  executed  in  A«a 
not  a  tnist-estate:  for  it  would  have  been  a  plain  trust  at  common  law,  and  whataai 
trust  of  a  freehold  of  inheritance  at  common  law  is  executed  by  the  atatnte*  iriiifb BR 
tions  the  word  '*  trust"  as  well  as  '*use:"  and  the  case  in  2  Vent.  312,  adjudged  totheca 
trarj-  u|>on  this  i>oint.  was  <lenied  to  be  law.  1  Lutw.  814,  823,  S.  C.  2  Ld.  BayiD.€7l 
Salk.  r)79.  And  the  same  distinction  was  taken  by  lord  Kenyon  in  the  case  of  Doai 
the  demise  of  Woolh-y  rs.  IMckard.  Statford  summer  assizes,  17OT,  and  by  Mr.  JflA 
Lawrence  in  Jones  r.«.  Prosser.  "Worcester  spring  assizes,  1798. 

The  statute  of  uses  is  not  held  m  extend  to  copyhold  estates,  for  it  ia  against  the  ailB 
of  their  tenure  that  any  person  should  l>e  introduced  into  the  estate  withoQt  theca 
sent  of  the  lord,  ((lilh.  Ti>n.  ITi)  :|  hnr  to  leases  for  years  which  are  actually  in  siistiaffi 
the  time  of  their  b^'in.L'  ii>siL'ne<l  to  the  use:  as  where  A.,  ]XNttiessed  of  a  lease  fbrnfl 
assigns  it  to  B..  tn  the  use  of  (\.  all  the  estate  is  in  B.,  and  C.  takea  only  a  tmt  orifi 
table  estate.  But  if  A..  sri>e<l  in  fee.  niakeji  a  feoffment  to  the  use  of  Bb  fisr  at«Hi 
years,  the  term  is  serve<l  rtiir  of  the  seisin  of  the  feoffee,  and  is  execated  by  theiMrt 
It  is  the  same  if  lie  )t:ir;::ni)<  :iiid  sells  the  estate  of  which  he  ia  aeised  in  iee  fbralti 
of  years.     Dy.  .V)W,  a.,  and  in  tlie  niar^iin.  2  Inst.  671. 

Nor  does  the  statut*-  of  u><'.>'  extend  to  cases  where  the  party  seiaed  to  the  awaiA 
er.ttuy  (pie  use  is  tlie  strnw  p.  r^tn.  rxropt  there  be  a  direct  impossibility  foft  the  Hs  l»lii> 
ef\\?ci  at  common  law.  Bac  L:iw  Tracts.  .'(.VJ.  2  ed.  4  M.  Jb  S.  178.  In  that  CMasK 
lease  was  made  to  A.  and  <\  and  their  heirs,  habendum  to  them  I  their  halnaii! 
#igns  as  tenants  in  common,  and  not  as  joint-tenants,  to  the  osei 
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it  tli«"  fir-t  1IM*  \v:i-  f\r(uf«Ml  in  B.  lio  iK'caiiie  noisoii  to  tlic  nm:  of  C ,  which 
1  it^i-  till-  -(:iTiitr  iiiiirlii  as  wi'll  l»c  ]H*rriiit1iHi  to  rxociito  ais  it  did  X\m  tirat; 
»  till-  U*i::il  {"•talc  iiii^lit  l»r  iii^iuiituiirously  transinittod  down  thnm^h  a 
■«•.!  II «c^  II I »•  III  II -r^.  (ill  tiiially  cxfrutcd  in  tlio  hi<«t  ri'sfuy  tfif  h^\^     A^ain  ; 

•  ••laiMff  iiirii(ii>ii««  'inly  such  |KT>nn?»  as  wrn»  sfittt'd  to  iht*  use  of  others, 
ii^  lirjd  n«it  ii»  rxit-Tid  to  Trriiis  i»t' v«*ars.  or  iJthiT  rhattol  iiitrrt'stH,  when*of 
■rtiiMr  i«*  nut  s.i^,,l  Imt  cinly  y/'/»f»*'«/;i/M  and  t hfr%.»fon\  if  a  torin  of  oiio 
iinl  \«'ar<«  I'c  liruit'-d  t<i  A.,  to  tin*  u^r  oi'  (or  in  trust  r«»r;  B..  thi*  Htutiito 
h<t  (Nriutf  thix  u»i\  hut  h*avrN  it  a**  at  i'tmiinon  law.ir)     And  lu8tly,  (by 

ni<>.lrrii  ri'-oliitii'ii-./  whoiv  laiid*«  an*  ^iwn  to  <mv  and  hit«  hvirn,  in  truHt 
«iv<-  and  \y.\\  i»vit  tiir  |tn>tits  to  anotlu-r,  tliis  um*  in  not  i*Xi*(*utod  by  the 
«> ;  lor  the  land  niu«t  remain  in  the  trustco  to  cnuhic  him  to  |icrfurm  tlie 

tin-  two  inori'  antirnt  di*«tinr*tinn^  the  courts  tif  of|uity  4|iii<'kly  nvuiliHl  tliom- 
In  I  lit*  tlr«t  <a*i<'  it  was  cviilrnt  tliat  B.  was  n<'Vi*r  intended  hy  the  particfl 
/('  any  ht-ni-ticial  inti-Pfst  ;  and,  in  tlie  se«-ond.  the  cmtuy  que  use  of  the  term 
xiiri-^nlv  (lri\(*n  into  ttu*  court  of  ehanrrrv  to  seek  hiK  remedy:  and  there- 
hat  e«iurt  dctrriniiii-d.  that  tlioutfh  tlie**e  were  not  u.<iS  which  the  HtatUte 
»*\<-»ut.\  y«-t  -till  tlifv  were  fn/xfj<  in  e«iiiiiy.  wliirh  in  conneienee  ou^ht  to 
rfMrni'  d  f.  To  thi**  the  rra^^on  of  mankind  a*«senttNl,  and  the  thK*tnne  of 
\:\^  n-vi\id  iiiiiliT  tlu'  denomination  t>i  trusts ;  and  tliiiM.  hv  thin  t»triet 
-uciiiin  of  the  riMiriH  of  law,  a  statute,  made  u|Hin  ^ri*ut  drliU'rution,  and 
liii-i>l  in  the  inoNt  Milriiin  manner,  has  Inul  little  otiier  etTeet  than  to  make 
It  alt«ration  in  the  t'ornial  wonls  of  a  eonveyanee.(/) 

»we\.  r.  the  enurt**  of  «M|iiity,  in  tlie  exeniM*  of  this  new  jurinilietion,  r«*)«)7 
wi-iflv  avoideii  in  a  irreat  deijeee  tho?»«*  niiM'liiefs  whieh  muile  UHei*  ^ 
riMe  The  statute  .if  frauds,  :^|  {*.^j.  \\  ^.  ;^  having  n'<|uin*d  that  every 
■:iil«>n.  a-«*iLrniiient.  or  uiant  iif  any  tru'it  in  lands  or  lien'ditaments  (except 
f  ari««-  fr<itii  ini)ilie:ition  or  const nn-t ion  of  law)  shall  Ik*  made  in  writini; 
1  hv  the  iKirtv.  or  !»\  lji«i  written  will:  the  courts  now  eonsiijcr  a  trust- 
'eitli.-r  w  In  II   e\|iri*-sly   declared  or  resultin-^  hy  su«di   im|dieation)  art 

•  It ->  l.i«    'I—.,:.:.;    jrfk    2**  (•.  1  llil  P.  r.  :M« 

•  I    .  -  Iv     ■•     J  I    L.  i4v  «/i  \«usli.  Au.    Atk.691. 

•  »  ,  •  ■    ^1      :■..  ..-4 

-.  h<  id  ili.it  A.  :trid  ('.  t<M>k  US  tt'tiaiit-^  in  enmnion.  Cro.  (  ar.  *i.'j<t.  JenkinH  i*<. 
:.  i'':d    -U.      And  ^*»v  rniiM-'".  l»ij.,  titli*  \'^*\  S.  ,11.  rf  *^/. 

ui.<:*-  til"  pur} t  .i  iiii^i  iii.tv  I'l*  an->neri-il  by  ^ivin^  th«*  trii«t«H>s  m  It>s«  estate 

.  t'i  •-.  if»  jr*i:t-!  •■<■!. t!«-  oiiiill  .iri<-e  to  iliriii  liv  iini'lieation.  but  the  UM*^  in  ri'ni.iin- 
li  :•  1  "ii  -iii  li  j.  --.r  i-'.i:.'  ^n  j.'i^«'n  !•>  tlit-m  *li;»ll  In»  t'XtN'UttHl  liv  the  statute.  iKie 
■  •,.  ..    s  i.i|.,..i|    ',  K,-!.  l'*J.     I  Sniitli  .>.!.     And  H  ih'vise  in  !•'«•  t«  tru-l«-«*s,  wiih- 

■.  •}•■!»     i  !i.  :  .r:<i"  t't  .     '    '  ;-.,  ',  ihi*  lifttT  tako*  H  iK'nt-lieittl  inten'sit  in  ft»t». 

.  '•'7.     All!   .n  «-\{. :.-«->  •!•  vi-e  m  ti-«*  to  tni<*tei'-  niiiy  1h'  cut  flown  t4i  nn  4*!tt4ite  fur 

■  n  III  nni  1;-  ir.i'h  "t  iiit.-nt.  7  V.  K.  4"..i.  S«i  wIhtc  the  triif'tit's  un*  t«»  receive 
i\  r.-;  :-  '."  I  !ii..i'..  1  uii'ii.iii.  u|Hin  Iht  di'Jiih  ilii»  lecal  o^tato  in  exiH*ut«Hi  in  thu 
I  n!.  ■  -A  »-  :..  t  il*.    :ii  P!n.i:iidi'|-.      7  T.  K.  »•'»!. — t'uiTrv. 

i«  'If-   I  r  I'  ;.«  •   !••  :ii*i>>  iii<  !•  nrily  tin-  iiMiiie^  of  the  tni^t*«*  imd  the  crstuy  qur  fru^. 

•  .•.-  «...  .,_•  ,  .ii\.  \.|  Ti.  A.  .ncl  III"*  heir*,  f-  r'.    •  ».  «/'  A.  tn,.i  /•»*  /i*-!***,  in  trust  for  B. 

•  '.I*-.:-.  .'Til  thi-.  il.:-  ini;»irt:int  •'tatiite  h:t<«  lH'«*n  vlt'e<*tualty  re|i«>aleil  by  tho 
r    -n  ■••  !.  .!:  .t  d  ■.■  ii  \i.»mI-.     <'iiKi«>ri  w. 

'Ji«"i!  1  ^-  .T.  In-  i  |.»!}i:iilx  tli.it  tin- e.i<»i>.  :i- fXpr**"!*!-*!  hy  the  leunitNl  judire.  would 
i.(r<i<l  i  u>"  I  \>  ■  u!i--l  l>\  til*'  «i.itntf.  In  thi*  :iiirhiirit\  ref«-rre«l  to  in  1  1*^1.  l\*. 
•*.',.  Wi>   ::i  '•■■  >  -A.  i.   Ill-',  t'l  pity  It*;:.i<-ie<  aipl  unniiitii-*  an«l  then  to  }»i%\  ovt*r  thi« 

•  '•*  I  T:ii:*.'  i  ■A'irii.ili  Ji'V  li»T  '*i*|t:ilii{e  l|*i*.  To  |'ri'\i*nt  H  tril.ot  ffoiu  In'MI^  t»Xi»- 
J<\  ili-    -'.I'  i;-"  .11  •• f.l   ilii«*  kiinl.  It  -»ieni«  n •••'••'•*.* r>  that  tin*  tru*t«N*«  lihouM 

M.f',.    .  ..ii'fi    i!i  i   •I.'.-  i«-t;'*ii  111  the  a}>{>l:e.ilii«n  of  thi'  pfittlt^  nf  the  i*«latt». — «#  to 
r»-|.i.»-    i.r  T«i  |-r»'Vi'l'    l-'f  I  lie   IilJiinlen.iliet*  <if  tht*  rt  **','.,  yi««*  friijrf.       1   |i««A.  ".'k      •  T. 

W|..  r--  >!i.  r.-  i-  !!••  -'ii  li  h|>i>i'i;d  eireiitU'^tiiiKN*  in  th«»  f:r.'int.  it  ii|t|i«*iir«  to  I* 
I.  fi*  I.'  .1  .1  :>  •.  II  •■!  il.«'  tni-tet*-!  to  permit  tin*  .v.iriy  ./m-  fn. if  to  taki*  th*»  |inifiis 
•-^  .?.  ,  w  !i."  ii  .-  :m1!\  •  '!.i*'l>h«'d  tn  Im*  u  u*i»  i*x<N'utfi|.  1  K^|.  ( V  Abr.  ."tN*. 
it  It  t-  (••  I  •  r:.ii'  .1  !iiir7ii'il  tvuni.in  to  take  the  feiitn  and  |»Pilit"i  f<»r  her  M*iiArmt« 
»«•  h'/il  ••■!.■!••  A. 11  (■•■  '.I  -t<-<l  in  the  trustee*,  in  ofiler  to  |irvvi*iit  the  hu»b«nu  frva 
Jl^  thflll  ^ul•jr.  !  Ill  ii>>  (••ntrul.      7  T.  K.  6.'»«. — C'URi>IUN. 

Mi 
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lOqiiiviilutit  to  tbc  legal  ownorehip,  Kovomix]  hry  the  >nini>  nilnt  af  pcnp^rtT.  mI 

Siftble  to  ev<ir>'  tharg«  in  oqai^  wliicb  tlio  crtbrr  ii>  Nal'jni.-t  l>>  in  law :  ant)  kt « 

^ne  series  ot  anirorm  iIolorimnKUuns,  for  duw  near  a  cvnlurj  put.  wtU  (wm 

'SBBI8UUll^e  fWim  Uil'  lugUUturw,  thur  bavf  nanvd  u  »uk  Mvatvtn  nf  mi-Knl  ;ii!» 

|)radoiK.'C,  (>y  whkh  Iruttta  are  niiiaL'  t<>  answer  In  tttfowral  all  iliv  t.  ■■■'■.— i  —  - 

of  nuca,  without  tlieir  Inconvenionco  or  fhiuds.    Tli*  iruBtc- 

merely  the  InelnimeBt  of  conveyance,  and  can  Id  no  eliapo     ■: 

unleBB  by  alionalioa  for  a  valuable  eonsidemtion  toa  purchawir  v 

which,  as  cMlay  que  «*■  U  guncrully  in  potwcwuiwi  of  the  luni 

ban  raruly  hiip{i<^ti.    Tho  iihimI  will  dcHcnnd,  may  liv  a)inut.<ii.  i 

tflexpciitiunKoriJuU^menlit.ntaluleti.Hnd  nM!0^ijctuiGn<,<liy  Ui< 

of  the  Mutate  of  frauds, j"  lo  forfeiture,  to  leaaes,  and  tiUicr  win  i : : 

even  to  iLo  cui'teey  of  tl\c  husband,  as  if  it  was  an  twtalu  ai  laiv.     Ii  Lj-  m^ 

yet  indeed  bi.>en  subjected  to  dower,  more  fVom  u  coniiuiis  nilttcrvncv  to  i^m 

nasty  prcccrlvntfl,(A)  than  fVdm  any  woll-ground<-d  girinci|(iu.*     It  katli  »W 

boon  lield  not  Halile  lo  t^Mcheut  to  the  lord  in  wmitt'iiuunn!  of  attnii)>J«ra(  *iU 

of  heira :((,]  bucaune  the  trufl  i;oiild  n<n-er  be  intended  lor  li!a  beoflll.    Bat  b( 

na  now  retnm  to  the  statute  of  uses. 

The  only  service,  as  was  before  observed,  to  which  thin  statate  is  mw  «•■ 
signed,  is  in  giving  efficacy  lo  curtain  new  and  secret  spocios  of  codvcjsikw; 
introduced  in  order  to  render  transactions  of  tltis  ton  u»  [>riva(o  m»  fwetlt, 
and  to  aavo  the  trouble  of  making  livery  of  iwiifin,  Uie  only  atitieiit  wmrfytmt 
of  corporal  iVeeholds;  the  security  and  notoriety  of  which  puhliu  tetnUUK 
abundantly  overpaid  the  Inbour  of  ^iiig  to  Uio  land,  iir  of  sctultu^  an  aiu — 
in  one's  stead.    But  this  now  has  given  way  to 

,a»u-j         *!-■  A  twetflh  species  of  coDvoyaneo,  called  a  covctuini  In  sbiadvav 
■'    to  vsat:"  by  which  a  man,  soisod  of  landK,  vovenatila  iu  ct>iuiii«nteif 
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*  But  it  is  bold  Ihal  if  a  man  be  eeifuy  qve  tntt  of  a  tvna  of  f  Mt*,  11  I*  Mt  aiA 
witliin  tliii  ptuiute,  for  it  extende  onij-  to  a  tnwt  of  land  iu  Im.  £  Ven.  SW.  S  Br 
486,  4B.  A  A.  G84.  And  see  tbrther,  2  8sund.  11,  ».,  a.  17,  and  nota  u.  bf  I^ttoO' 
Cnirrr. 

"  It  baa  been  decided  thnt,  when  the  Icgut  and  e>iullsl>1e  i>.<italia  tat^  in  th*  H 

Gpson,  the  trust  or  et|uiuble  estate  is  tn>V|ied  in  tlin  Ii-j(n1  c^tnU- ;  a*  if  •  will  4tiri 
ve  tb«  lejnil  estate  and  the  huiband  tha  c<|uitah!«.  und  If  tiirj  have  an  oalj  tUt' 
whum  th««e  ealateti  de«ceud.  and  wbu  dies  Inlesute  wittioni  tt^nn.  the  twn  MtaMa  hM 
united,  the  descent  will  follow  the  legal  Mtal^s  utd  tho  edaie  will  ^  laaa  bra  m  i 
part  of  the  mother;  and  thus  Iwbif^h  appears  itlrsng^e^  tlie  )>i>beftnal  intiTHt  viO r>a 
out  of  one  fsmily  into  another,  between  wtiom  thrro  ui  nn  lamnwctiiiti  tj  hlooil-  """"* 
ri«htw.  Wells,  Doufi.  771. 

Before  ihe  utalute  of  uses  there  was  neither  donor  nor  ienan*7  bjr  the  ruKi^rffc 
Ufe :  lint  lincn  the  statute,  the  husband  haa  curtmy  (if  a  trunt-mtatv,  Ihiiugti  it  ■«• 
strange  ttint  tlie  wifo  Bhould,  out  of  u  similar  estate,  be  deprif  hI  of  dnwuf.    Smfiit' 

132,  n,— CHRHTfAN. 

But  tliix  di^iliiPtion  in  accounted  for  by  lord  Bcdwdale  la  2  Sofa.  It  Ut.  3Ki ;  td  m 
2  Sauud.  H'l.  tiuie  V. — Chittv. 

Tho  statule  3  A  4  Will.  IV,  c.  115  gives  to  widow*,  tthotn  nuuriafr"  '---^    ■  '>■-  — 
December  31. 1S33,  dower  out  of  land*  to  which  their  hunlianii*  wm*  *  -  ■ 
io  Mraity  for  an  eetate  of  iuberllanee.— Ktss. 

■  See,  in  geneml,  2  .taiind.  Rep.  42,  c.  Ofi,  b..  H  *w..  and  id-  Inde-i,  i 
the  authority  of  Ree  vt.  Tranman.  it  was  beld  In  4  Taunt.  Sn  thai  a  ■ 
■niMNl  is  oood,  though  the  ute  be  a  freehold  to  ari>e  at  ■  fulun*  time. 

The  only  eon  aid  orations  which  will  support  a  covenHnt  t«  ■lauil  aejaed  are  HmI  Ml 
mMrlago :  therefore,  if  a  per«on  covenant  to  stand  i>ei*ed  tn  tfan  ua«  of  a  rclaUoa  mti 
stranger,  it  in  Mid  that  the  whole  uxe  win  vwit  in  the  rvlalion  "Tv<<n  \T  r  T^fllA 
4.     8o  where  a  man  oovunnnU  to  itand  seised  lo  the  «■"■  ■  "'  '  "   "      "  '     w  ■'  — ^ 

malnden  ov«r  to  hU  relatione,  and  with  a  poiter  (nr  the  i-  t  \. 

Iliis  power  i*  void,  for  tlio  lewiw*  would  hn  «tninB<T»  lo  tli"  •■ 

Jnc,l(II.     CroHc  «».  F«u»tfnaitoh.     So  if  a  man  should  rov  i  i 

use  of  hiniHiIf  for  life,  with  renininders  to  the  iwe  of  tnt'i  . ..     -:.    ..,:  I.- 

tiona,]  liir  ihi.'  {lurpoio  of  prvserving  contingent  remainders,  iriih  ruuaindor  ti>  t 
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bliMiil  fir  rnarrin^i*  tlint  ho  will  Mtnul  Hoined  of  tho  Mmo  to  the  nno  of  hin  child, 
wit\\  or  kiiiMiiun  ;  tor  life,  in  tail  or  in  foe.  Hero  the  ntutiito  executCH  at  onou 
ihv  f!«tAtc;  f«»r  the  party  inteiideil  to  \Hi  iMrneriunJ,  having  thnn  acqiiired  tho 
ane.  \n  ihfrt'hy  piil  at  onee  into  coriNfral  iM^H^oMion  of  the  lanfl.(A')  without  over 
MH*iii^  it«  hy  a  kind  f»f  parliamentary  nui^^ie.  But  thiH  eonveyanco  can  only 
oiiemtt*  wht'ii  nia'ie  ii|Nin  MUch  weighty  and  intercriting  considerutiouB  as  tho«o 
of  M«hm1  «ir  inarriiiLji'. 

l:{.  \  thirtientii  ^pef•ieH  of  conveyance.  intnMiucG<l  by  this  fitatuti*,  is  that  of 
a  Ltr'j,i'n  titoi  j««f//-  lA  lands;  which  in  a  kind  of  real  contract,  when*hy  tho  bar- 
gain-»r,  t'tir  ^ciiu*  ]H'runiarv  connideration,  bargainn  and  m.*11ii,  that  ia,  contracts 
to  ronvi-y.  the  land  to  the*t»argainee ;  and  heeonicM,  by  Huch  a  bargain,  a  truMtoo 
for.  itr  M'i**rd  tn  tlie  use  of,  the  bargainee:  and  then  tho  statute  of  urtOH  ciim- 
pift*"*  ihi*  ]iiin*haM>;  />  or.  a^  it  hath  been  well  expn^HMHl.rmi  tho  liargain  fintt 
ve?»t*  thi*  u-M«.  anil  then  the  statute  vest-*  the  iKHSession.  But  art  it  wai*  fon»f«ei»n 
that  (-••iivryaiK'fs,  thus  made,  would  want  all  thone  benefitH  of  notoriety  which 
th««   •■•iiiiiiiith-law   ansuninc<*?4  were   calculated   to   give;    to   pn-vent,   therefore, 

claii>lr"«tir t»riveyai:ees  of  fn'eholdn,  it  was  enaetetl  in  the  name  m^rtnion  of  par- 

Itanicnt.  I«y  Matuti*  27  lien.  VIII.  e.  V\,  that  r«urh  bargainH  and  naleH  Nhouhl  not 

cnun*  tfi  (NiH*4  a  tVeriinM.  unlenH  the  nanie  be  nuide  by  i  mien  tun*,  and  enroll  fd 

vithiri  xi.K   ni«>r>tli4  in  one  of  the  cHMirt^  of  \Ve**t minuter  hall,  or  with  the  ruAtiVi 

roiul'tru.n  iif  ihr  «ouiity.     Clandestine  bargains  ami  sales  of  chattel  inten*stfl,  or 

)ea«4>*i  fi»r  ^c:ir**.  wei-e  thought  n«)t  wurth  n*ganling,  as  such  intero^tn  were  very 

pn<«-.in<Mio.  till  .'tlH>ut   hix  years  before  :i;i)  which  also  <N*casioned  them  to  be 

orrH'M>ki-d   in  training  the  statute  of  uses:  and  therefore  such  bargainH  and 

aalf-  an*  n<'t  diri'cte<I  to  U*  enrolled.     Hut  liow  ini|H>ssible  is  it  t«»  *fon^     r^'i'to 

aet.%  and    pptvide  against,  all  the  eon^'ipiences  of  innovations!     This     ^ 

onii**"*i'*n  iia*«  Lfiven  ri^e  to 

14.  A  tiMiriei'iitli  Hp*»<'ies  of  ei»n"«'yani'e,  viz.,  by  /*m.«**  #i;i#/  rehunw;  fip«t  invento<l 
bv  -er:^-ant  Moure,  sonn  after  the  statute  of  u^es,  and  now  the  nio^tt  common 
*»!  :in\".  :ni«i  tlien-tore  not  to  Im»  shaken  ;  tli<»u:;h  very  gri'at  lawyer*  (a**.  partieU' 
larfv.  Mr  N"V.  attornev-ireneral  to  ('Itarle**  I.t  have  tonnerlv  doubteil  it«»  valid- 
ity  '  It  i-  tliiis  niiitriveii.  A  lea.-*e.  or  rather  bari^iin  and  sale,  u|M»n  ••••nn* 
pt-*  :i»j';iry  eMii^i.|i'rali«»n.  tor  one  year,  is  luaile  by  tlie  tenant  of  the  fn'e)i<»lil  to 

th«*    l«— -» r  bar::aiiiei'.      Now,  this,  withtiut   anv  enrolnii'nt,  niake*i  the  bar- 

fpiin"r  •»i;»nd  -»*i<eil  to  the  u«*e  of  the  bargainee,  and  ve«*t**  in  the  bari^aine**  the 
uj^'  ••!  tif  ti-riii  till*  a  vear;  ami  then  the  >tatute  immediate! v  inv«>sts  the  iNiA^f-.^M/iii. 
He  tf:i-n'Ii»re.  Iniiiix  tliu«*  in  jHi«4«*es«»ion,*'  is  capable  of  receiving  a  rele:if»e  of  the 

*    II..  -n   I  •.  ..f  th-  \^»m,  l.'.I  «   Stc>  |»ic«-  UJ 

■  I    it   I  -  «•    J  M.m1.  Jii 

■  «  r-     .In    ' ■>■>. 

mi\'\  ■'•■.•  '  -  U"  III  t.iil.  Ae.,  iiti  iiif  would  vt^^t  in  tin*  tni-ili-o*,  hocan«<*  th»*  «'on*i<lt'nilinn 
ffl.M—  !..■!  t  x'iij.i  t'l  rlii-ni.  riii'*  !•*  »  prinri|iiil  riM->4tn  why  covenant}*  to  utand  !M»i*»Hi  Hn* 
|aI1*ii    ii"' ■!  -ii--.     -  S;iiind»T-.  T.  A  T.  s*J.-.riiiTTr. 

I:  :-  I.  ■•  J-v  Tip-  W'lpN.  lull  l»v  tli»^  Miitiin- of  tin*  in«tniment.  tlmt  thi«  anil  thi*  in^xX 
«|..-«-.<  -  ■!  •  -tiN*  \.iii"-t' — v;/..  lit!-:>.iiM  ami  "iale  — <irf  tt»  In*  •li«fin^ni'«h«*t| :  ff»r  tho  \ror«U 
••**i-.  •  f.  ii  \  t"  •!  i!i'l  •»"i-»-»l  to  ii-t-»'*  are  not  e>»*i'n!ial  in  the  i»ne.  nor  **  h<irj;ain  iin«l  *«»U" 
in  t).-  -''r  ■  !  }  or  It'  ;t  III  ui.  fi>r  natural  l«tvi'  ainl  atVi't*ti<>n.  harpiin  iin<l  **'\\  lii«  l:in<U  t^i 
th*    ii*»'    ■■   '•■•  '*il'"  "r  I'hiM.  it  I*  .\  i'iiV«>naiit   t«»  ••tiind  •i«i*i'd  to  n«e«.  mid.  wiT*:«»iif  •■nn»t« 

m«-i<t    ^•-•-  th ViN"  ill  the  wiff  i»r  •  liiM.     ."**«*  if  f«»r  a  {Hfiiniary  I'^n^nl'T if;  -n  h*-  ■•    ■■ 

■h.xr.:i  •      '  ■    i     •     i  t-i  ill*'  u***  «»f  a  "tramifr.  if  ihi-*  *\ I  Ih»  i*nri>llt*4i  vrittijn  -jx  nionth*  it 

\«  *  C- ■  -i    >':•!  \  ili'l  harjain  an^I  «ah*  under  the  -tatiit**.  and  the  f«tat**  Vi'*?*  in  ihf  pur- 

r-h**    '      '  '■".  *".  *'.     -  In*!.  f'T'J.     1  I n.  'J'l.     I  M-mI.  IT.'i.     i!  !,..%•   |o.     .\  h;irL'ain  iiml 

■bftl**  \«. *:.>'*!  t  rii-'ini*  lit  iiiav  Ih>  (Min^tnitil  aipl  ii^'t  .i.«  a  cr.int  or  niirreiphT.  •>••  Iittli*  an* 
iIa»*  »    r  1-     *  »rji;ii  ;iikd  "i-H"  iii-^'t-^-iiry  t*»  it.     I   l*rt-*t.  ''"nv.  .i**.  -.\ri  iiiutiii 

H-  .*  .»  .  ■  \.  ii.ii.t  t..  -tiiiiil  *fi-fl  i-  ti^  W  r'  ff  ■'.  *•'••  •'»  S,ilk.  ;hn'».  -  Vi-«..  .<.'n.  -'••.  - 
fNiiiii-l  C^' .  «•.  IjHw.  llNC.  larth.  ;io7.  ;;  I.-v.  ".To.  *J<*hittyt>n  IMt'idin^'.  4lh  i**l. 
.ST'"-    -  <  *'iriT» . 

•  !•   r:.'j-i  *•••  )-irnf  in  mind  that  in   thi-*  nnil  fi»riiier  in-tan^o*.  wh»'ro  it  i«  «aid  !hi% 
■tAiu't-  .11  ii«\«-"  ih''  r-  .«*-•«.  I.  «»i  ii|Nin  the  venting:  of  tin*  m^*',  un  actual  «H'**u|iaiicy  or  }i<iant^a 
tii>n  •*(  i!i'-  larpi  M  ii'it  nn'ant. 

H ff*-'t  'if  ih*'  "tatntt*  it  to  n-»nip1i'te  tho  title  of  the  K'ir^nini^\  <*r  to  f\r^  him  a 

T0itp>d  ini«'r«-«t.  by  which  hia  ownership  in  the  entato  ia  m  fully  confirmed  a«  it  would 
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,^Ute  belong  to  a  thind  pcrsrit].(^)  It  u  wonJ<^H  in  Uii4  muinrr:  -ifakt  tb 
COgnizor  acknowiodc;^*  the  right  to  be  in  th<'  (-ogniK^  ;  nml  cmnt*  for  Itimtf 
ftnd  hU  bcirs,  lb»t  tki  nivcrsion,  alter  thi>  portiuolar  vataU>  ileH'-rminrs,  dalp 
to  the  togtiwoc."(A)  3.  A  fiiits  "«ur  conct-ml"  in  wh>^™  tliu  wjtniwir.  ui  (ir*tu 
I  piid  of  (liM]>ut£n,  tlioujfh  he  KokikOwlMjtroii  no  iirfiwtluiit  rUthk  yt  i 
o^nlzeo  an  estate  de  novo,  usoally  foi-  Tifo  or  yvMrn,  by  way  ii(  lap 
«ompOBiti<3ii.  Aod  this  may  be  done  nwerviiiK  &  ■^<^nt,  "r  thv  likr ;  for  it  -f 
as  a  new  (frant.(i)  4.  A  fine  "  *ur  dow,  grant,  d  nmibr"  in  «  d"alilp  fiiM, 
prehcndiiig  tho  fln«  mr  Mjnufinw  J<r  rfroil!  comr.  cfo  (frc.,  and  iho  6n*  #wr  «•« 
and  niuy  b<i  used  to  uritatv  {lurticulur  limitittiona  of  iHitate  :  wbrrMUt  (l*r  itw  itf 
«o«nijiznce  (fe  droit  conui  eco,  d-c.  convuys  notbiiiff  but  an  AbM)lDl«  Mt«((!,  flikr 
Ofiidit-'rltAnceoratleast  af>e«hold.(j)  Id  tbis  lost  spot-ips  of  fine,  tbe«o_ 
•Iter  the  ri^jht  is  acknowled^jed  to  bo  in  bim.  ffftmi*  buck  «f^tD.  or  r»P-J«»  >• 
the  c«f{nuEor,  oir  perhaps  to  ii  stran^r,  some  otbcr  eMt«t«  in  tlir  prcmuMi''  tai, 
in  general,  tho  first  species  of  fine,  mircoffniCAnrei/ciirttHixtai^fai.i'r^  i«tJui 
nsvd,ns  it  I'onvcyaa  oleun  iind  ubtujlutc  mro hold,  and  ]k1  vol  the  cafcuiM«a«B 
law,  without  an  at-tual  livury;  and  ia  therefore  called  n  Due  exeeated.  •Wnv 
the  othen*  arc  but  executory. 

3.  Wo  are  next  to  consider  tbe  force  and  pfffct  of  a  fim*.  TImbt  PTwaplf 
depend,  at  tbis  dnv,  on  the  eommou  law,  and  Ibv  two  MatatM  4  Ilcn.  VUt 
ii,  and  -ii  lien.  VllI,  e.  8C.     Tbe  nnticnt  rommun   l»w.  with   nrfr^  to  it 


J     wonls: — "And  the  reat^on,  why  auch  nolinioity  In  r^ioin-d  in  U>«fMir 
of  a  flno,  iei  tlilo;  Iwcuutui  tbe  fine  if  t>u  high  a  bur,  aitd  of  imi  jfreal  baot^mU 
S  nature  so  powerfUl  In  itself,  that  it  preeiades  not  only  iltoae  whJefc  an  Mb  J* 
and  privies  to  tbe  tine,  and  their  ticii«,  but  all  other  persotui  in  iImwdiIIA  I> 
are  of  f\ill  ai^,  oat  of  prison,  of  sound  m«niory,  and  within  tbo  (not  v»k^  ] 
day  of  tbe  fine  levied;  unless  tbcy  put  in  tbcir  claim  on  lbi>  li-i 
within  u  year  and  a  day."     Hut  tbio  doutriuc,of  barrinu  ttiv  n  j 
was  ubolifhtM]  for  a  liino  by  a  statu  to  made  in  %\  Edw.  ill 
mitted jiemons  to  claim,  and  fidHity  a  fiuo,  at  any  iudefiniiediaiuhi 
as  Sir  Edward  Coke  observeti,(iM)^reat  contention  ftn»w,  and  I'i'H  .<     '  - 
of  thoir  poffiiessionB, till  the  parUarucnt  hold  4  Hen.  Vll.  rrfomn-']  n  .v  ' 

and  excellently  mudemted  between  the  lalitwie  pv«n  \<y  Ibi-  't '    ■■■ 

rigour  of  Ihc  common  hiw.  For  tiie  stututr,  (hen  inH'lc,{n)  r^l-T'  i    -      ■"* 
ot  non-claim,  but  extended  the  time  of  claim.  So  that  now.  l-y  il.i   ■  ■  ' 

right  of  all  ntruiigunt  whalaoevur  in  iKiund,  unleas  they  mak^  •:.:.\-i\.  \  •  •:'. 
action  or  lawful  eutr}',  not  witblu  one  year  and  a  day,  as  by  lix'  ■■<"^'  •  •' 
but  within  five  years,  after  prot^amstions  made:  except  foroo-e*»im»  "^ 
prisont^rs,  persons  beyond  the  seas,  and  such  ae  are  not  o(  whole  niiivii  ^f*^ 
five  years  allowed  to  them  und  their  bitirB,  alVr  tbe  dr«lli  of  lh«f  *^^ 
their  attnininj;  full  aifc,  rcfwvcring  their  liberty,  returning  Into  Ka^iba"!,*''^ 
reston^l  to  their  right  mind." 

It  si-emit  to  bave^K'en  the  intention  of  that  politic  prince,  kin)c  HtaatnlJ 
have  covertly  by  this  statute  extended  fines  to  havo  bevu  a  bsir  oC  ■*"•■ 

ill  Woo.  u.  ^  I  i;a.  UibIk.  t.  n*  miamtil  Hum.   ■  tas  n*  ^^^ 

riBmik-iio.  out  mm^ttmn^i^t  mm^ti»m*l- 


fail,  <■>  prUiMI  1^  HcnL 
«*tv  ifavb  fhnr  atrnoOa  nt 


"  The  BBtate  so  rendered  makes  Ibe  eowlitor  a  n""  fnatiiamtt  mt  zv 
and  rerrufflncnt  nl  common  kw.  Tlius.  if  before  tbe  fine  tbe  nAMXf 
wuttma.  It  i*  afterwards  dtweendiLle  in  the  ivtlernal  line.  1  8«lk.  X'. 
Utt,  31(1.— TniTTr. 

"  Tbi*  is  tbe  chief  uiie  and  lixeollonoe  of  a  fine,  (liat  II  rouinn" 
laoious  title,  und  put*  nn  end  to  all  lillgatlon.  after  live  foan    Otlwj  n.m' 
■■■unincoB  ailmit  sn  entrv  to  txi  mode  upon  tbe  ntate  wittitn  twonlj  j-nn.  a 
[nulances,  the  right  to  be  dSiputuil  iu  a  ruui  ai'Uon  for  aixty  y««u«  »timrwai». 
Lltt.  121,  a.,  n.  i;— CnaiiruN. 
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rt-  wo  ii»n<lii*lo.  it  will  not  lie  improper  to  nobjoin  a  few  remarks     r^g  iq 
ch  iU'Viin  iifi  an'  UM**!  not  to  cttnvry,  but  to  charge  or  encumber,     ^ 
(111  to  Uisihtinje  tbriu  a^ain :  ot'  whieb  nature  are  obitgatioM  or  howlBf 
i/ifvjc,  »ii<l  r/f /firjiiM'V'i  upon  tbcm  Initb.* 

Mtjnttini,  or  l>«'n4i.  i*«  a  <UH.Hiirj  wbereby  the  obli^robli^M  )iim'«elf,  liia 
uiiitiirn.  and  a(iiiiiiii'*traton<,  to  pa}'  a  certain  Huni  of  money  t«»  another 

ttppoiiitnl.  It'  tbi!«  )>e  all,  tlie  liond  iM  called  a  Hin^le  one,  simjilex  Mi- 
III  tliiTr  i-i  p'iK'ralty  a  ron<lition  adde<i,  that  it*  the  obli^>r  d(R»N  Home 
iir  art.  itic  «»bli::atioii  Kliall  Ih*  void,  or  elne  Mliall  ntniain  in  iull  t'on«e:  aH 
t  <•('  nitt ;   ]M<rlorniaiM*c  ot'  covcnantH  in  a  deed;   or  repayment  of  a 

I  '«iiiii  <  f  iiioiii-y  l>«irn»weil  of  the  obii^*e,  with  intercnt,  which  princiiml 
Ufoiially  oiir  lialV  «»!'  tin*  penal  Huni  H|H*ciHed  in  the  liond.     In  cane  tbiH 

II  i?»  iM't   p«'rf<iriiird.  tlif  iNMid  iNM'omeK  forfeited,  or  abiwdute  at  law.  and 
the  tti-IiifiT.  while  livihi; ;  and  after  his  death  the  «ibli^ation  deHcenda 

1  hrir.  wlio  Kin  defert  of  personal  asHctH)  in  bound  to  diM-har^e  it.  i>rr>- 
'  h:i<«  real  a^**e(ri  by  descent  as  a  rccom|H.'nse.  So  that  it  nmy  be  calK*<l, 
ii<*t  a  /</"i'/,ye!  a  «'*//#/ fiA//,  c ha r^^  upon  the  landn."  Ilow  it  attW'ti*  the 
pniprrly  <»l  the  <»bii::<»r  will  be  nion»  pn»perly  c«»nHidered  hereal\er." 
c<'iidiiiifii  <d*  a  ImiimI  be  iMi|H>«Hib]e  at  the  time  of  making  it,  or  U*  to 
fii;  «'oiitrarv  t«»  MHiie  rule  of  law  that  is  men'ly  iMwitive,  or  Ik*  uncertain, 
^ible.  the  rniKJiiifiii  al«»iie  is  void,  and  the  Umd  shall  ntand  sini^le,  and 
ioiial ;  tor  it  i*^  the  folly  of  the  obligor  to  enter  into  such  an  <»blii;utit»n, 
leh  he  i-aii  never  be  releasi'd.  If  it  be  to  do  a  thin^  that  in  malum  in  Ae, 
ifatioii  itself  i*«  void:  tor  tbt*  whole  is  an  unlawful  c^uitnict.  and  the 
hall  take  iii»  advaniatre  t'rom  such  a  tran««aetion.  And  if  the  condition 
»le  at  the  time  of  iiiakiu;;  it,  and  atlerwanis  *lK*comes  imiMMwible  r^tiii 
rt  tif  <iod,  tiie  act  ot'  law,  <ir  the  act  of  theobliiree  himself,  then*  •■ 
ilty  of  the  oblipiti<»n  i*«  saved;  tor  no  prudence  or  fon*si^ht  of  the 
(itiiM  ;;uard  a:rinn>t  su«-h  a  contin<;encv.Mr)  On  the  forfeit un*  of  the 
it-  bri  liiniiiir  ^iii;^U»,  the  whole  penalty  wa**  tormerly  n'covenible  at  law: 
•  the  ri.iirtx  'if  equity  iuti-rpitM'tl,  and  would  not  permit  a  man  to  take 

"    S.*-  Api-ifht.  N^^  III    !«««•  tilt.  |*i(\i.  LilL'JM. 


•  TtMti-d  )<y  liMTv  iif  »«-i^iii.  and  ]•<  of  a  i:r*-iiter  i|uuiitity  of  i^stHte  tlmn  mn  \n* 
-.irv«-  i  ''tir  ••!'  :iri  t- .t:itf.t.til.  Milt  if  the  ti'iiiiiit  in  tail  !•«  fli!»^i*i««-d,  and  n*h'ttM*ii 
i\f  •l.--«i-'r,  .iir«"i!  I  III"  !«■«■  i^  iHit  hi*  lo  r»*ltM-*e.  yet  it  i*  n«»  (lioeniitiniianiH*:  ftir 
,'•  tT.iii->iii'iT.it  .nil  lit  ill*'  I  ••>•>«••»'*  hill  i>r  fri-t'iiold  liy  thi*  re  I  • -a**',  hut  only  a  traUhtiT 
:iiT.     «'..    I..U     rj.  a  .  -JIJ.  a.      i:il-.»'-  lntr.»«l.  b'*!— Sii  \k«.w«M»i». 

I'i  I-  )i<  I'-  •■ri>tii<->»ii-i|y  •■iii'-fd  iiiu'iiij  ili-i-iU  w|iii*!i  ehiirt!*'  lan«U.  It  h.v  no  «Mi*h 
law.  f-  »li.  t  Im  tnr."  fir  ;»tti'r  ili»'  •it-aili  i»f  thi»  oMijinr.  It  merely  er«*at«»!«  a  t|»-|it 
fi'U  tilt  if  ii^  I'i  iIk*  til.li^fiir  lit'  hi'ir'«  itn*  nami*<|  in  th«*  instrunit^nt  i  to  the 
I  fi.o  \.iliit    •■!  ill**  i-t'a)  .e-'-t-to  «lf-.«  I  ihIimI   to  them:  hut  it  iU^**  not  hind  the 

tM-'>i\>-'>.  •.lii'-r  ill  tlif  hand**  **\  tlie  •>lihi!or.  or  in  thoiM*  of  hin  heipi.  or  of  a 
r  :i>iii  •  .;}m-i  lit   tIciM.      Ill  f|iiitv,  iiiih*«*4i,  under  the  th>r  trine  of  taekiiia!  Hnti 

■  h.itii  ••!  ill'-  fl'hjoi'.  a  \**tU'\  limy  li.i\e  the  etlWt  of  im)<o!»in^  an  Mbhtional 
N.fi  l.iti-l  .ihiM'lv  i-li.oj--l.  — Shiei. 

.fc  l-Til    rii--   ■  ■  !  _•  •?    •  •     ♦    wit!iiMlt    ilihlin^C    hi^   /i#-ir.f,  r -.-»** -rt,  <f»i#/  iIi/phimi 

I-  •■\«i  'It  'f-  .iii'i  .tihn.ii.'li.it'ii-  ar«-  iNHiiid.  hut  not  the  heir.  -Stiep.  T«Mieh.  ii'V.*:) 
u  u.ll   I.  it    .:i,|  i\  :l i>hj,it:>>ii  ii{i4i|i  thi>  hftr.     <*••.  l.iti. 'J"*.',  a.     A  ImitmI  (h««*s 

j>r><}>-ri\.   *."  It    •.il!><l   .tik   t-iii  niiihiaih  •■  ii|miti   htii'l :   'or  it  do*-*  nnt  fi'Ih»w  lh<l 

A  r>  •  ■•.-ii:..iik  •  .iiid  .1  ii'L'Mi'iit  :  .uid  ••v«ii  if  the  ht'ir-at-hiw  al:en«"«  the  tatpl. 
••-  :ii  t'..  t...ii-l  l.\  wlinii  thi*  h*-ir  i*  iNuind  ran  have  hi«  reni«*«ly  tuil>  Ni;Aini*t 
ri  xf  T>i>    h>-.:   {•>  tie-  .tiMiiiiit  lit   thi'  value  i<f  tlii'  luinl :  nnd  he  ranuitt  ft>IIi»«r  it 

•  :ii  :lii-  I --."ii  •■!  a  '  •..»   •■  /.  |iuri'ha»«ir.     lUiIi.  N.  1*.  IT/V. — (*Hti»Ti%N. 

li-  Tui\  I.  A.  iiimI.  r  tin-  -fatuif  11  <i»ii.  IV.  aiel  1  W.  IV.  e.  47.  inaintain  an 
:< "  a*:iii<^r  tin  h>  .i-  «*r  •{••\i«i'iv>  of  «il>hu'tir<».  lh<Mi|;h  »>iieh  hi*ir«  or  «leviM*«*<«  niar 
te-d  ihf  l.iirl"  itr  1h  ri-dii'iiiii'iit^  ih-<ii*i'iti|«'i|  or  flevJM**!  to  tliein  tt«>forp  pmcma 
li^.iiii-t  lif-iu:  .iii>l  t)i>-y  .ir«'  aii-\«iTaMi*  for  tlie  Uind  deht«  of  their  ani*<f«t An 
r«  t<i  till*  vahi'-  xt  till'  lainl  m»  ih*<»ei'nd«*d  or  deviMnl.  And  now.  by  thn  A  and  4 
,  lo4.  It  !•*  •-iia«  t'-d  that,  when  any  iH*r«on  Khali  die  mmmmI  of  any  real  mtata^ 
fr«*«*hold  or  ro|iyhoM.  fhi*  pume  hliAll  be  aMM*tii  for  the  payment  of  all  his  juit 
w«U  due  on  »ini]»le  cuu tract  aa  uu  upeeialty.-— ^TBVAaT. 
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more  than  in  conscience  ho  ought;  viz.,  his  principal,  interest,  and  expen«e9.  in 
case  the  forleiture  accrued  by  non-payment  of  money  borrowed ;  the  damaievi 
sustained,  upon  non-pcrl'orniance  of  covenants  and  the  like.  And  the  like  piM- 
tice  liavin^jr  gained  some  I'ootin*^  in  the  courts  of  1uw,(;t;  the  Htntute  4  &  5  Aniw, 
c.  16f  at  length  enacted,  in  the  same  spirit  of  equity,  that,  in  case  of  a  hood  cxmi- 
ditioned  for  tlie  payment  of  mone}',  the  payment  or  tender  of  the  principal  nm 
due,  with  interest  and  costs,  even  though  the  bond  be  forfeited  and  a  suit  eom- 
menced  tliereon,  shall  be  a  full  satisfaction  and  discharge.* 

2.  A  recognisance  is  an  obligation  of  record,  which  a  man  enters  into  brfon 
some  court  of  record  or  magistrate  duly  authorized,(j/)  with  condition  todomiM 
pai*ticular  act;  as  to  appear  at  the  assizes,  to  keep  the  peace,  to  pay  a  debt,  or 
the  like.  It  is  in  most  respects  like  another  bond :  the  ditference  being  chidh' 
this :  that  the  bond  is  the  creation  of  a  fresh  debt  or  obli^tion  de  nor),  the 
i-ecognizance  is  an  acknowledgment  of  a  Ibnner  debt  upon  record;  the  form 
whereof  is,  '*  that  A.  B.  doth  acknowledge  to  owe  to  our  lord  the  kin^r.  to  th^ 
plaintitf,  toC.  D.,  or  the  like,  the  sum  of  ten  pounds/'  with  condition  to  iierol'l 
on  performance  of  the  thing  stipulated:  in  which  case  the  king,  the  piaintiff. 
C.  1).,  &c.  is  called  the  recognizee, ''  is  cui  cognoscitur;"  as  ho  that  cnterH  into  tbe 
recognizance  is  called  the  cognizor,  "  is  qui  cognosciV  This,  being  either  c«r 
tiiied  to  or  taken  by  the  otticer  of  some  c*ourt,  is  witnessed  only  by  the  lerord 
of  that  court,  and  not  by  the  party's  seal:  so  that  it  is  not  in  strict  prnpmtra 
*S4'>1     ^^^^y  though  the  elfects  of  it  are  greater  than  a  "^common  obli^tfon.* 

"^  being  allowed  a  priority  in  point  of  payment,  and  binding  the  land«oi 
the  cognizor,  from  the  time  of  enrolment  on  record.Cr)"  There  are  alf^o  other 
recognizances,  of  a  private  kind,  in  nature  of  a  statute  stapfe,  by  virtue  of  the 
statute  28  lien.  VIII.  c.  G,  which  have  been  already  explained|(a)  and  shown  tt 
be  a  charge  upon  real  property. 

3.  A  deteazance,  on  a  bond,  or  recognizance,  or  judgment  recovered,  isi'T-n- 
dition  which,  when  performed,  defeats  or  undoes  it,  in  the  same  manner  ft^i 
defeazaiice  of  an  estate  before  mentioned.  It  differs  only  from  the  cnmnvi 
condition  of  a  bond,  in  that  the  one  is  always  inserted  in  the  deed  or  Utnd  ii^l 
the  other  is  made  between  the  same  parties  by  a  separate,  and  frequently  a  Mb- 
sequent,  deed. (6)  This,  like  the  condition  of  a  bond,  when  performed,  diM:haip« 
and  diseiieumlK'rs  the  estate  of  the  obligor. 

These  are  the  ])rincipal  8]>ecies  of  deeds  or  matter  in  pais^  by  which  estaitf 
may  be  either  conveyed,  or  at  least  affected.     Among  w*hich  the  conveyaDOfli 

r>i  2  Kvl).  V>3.  .VJA.    Snlk.  Mt*^  MT.    6  Mud.  11,  60, 101.  (•)  Sr^  mfEV  IflO. 

(V)  Hri>.  Altr.  tit.  n-rff/nii*'"*'^*  -4.  (*;  Cu.  Utl.  2S7. 


)  Hri>.  Altr.  tit.  n-r«<;/r<i:iiMiv.  -^4.  (*;  Cu.  Utl.  2ST.    i  SavaL  47. 

{»j  Stat.  'JV*  Car.  II.  c.  3.    Sv  i>;igi'  Ifil. 


®  If  }i  hond  lio  dormant  for  twenty  yenr»,  it  cannot  afterwards  be  recoyered:  fcrib* 
law  raid's  a  prcMmiptinn  of  its  hnvinj;  been  paid,  and  the  defendant  may  plettd  ^tmti 
dkm  to  an  action  ii])on  it.  1  Burr.  434.  4  Burr.  1%3.  And  in  some  csm,  under  fi^ 
tirular  cimnnstancos,  even  a  li>ss  time  may  found  a  pre8Umption.  1  T.  R.  271.  Oiif 
lo*J.  This  l(M)<rth  of  time,  liowi'vor,  miii^t  be  undefHtooil  a.^  only  raising  a  prennDptiai.' 
w)iit)i  ])n  •'imiption  of  coiirst'  may  be  rebutted  by  evidence  on  the  part  of  thepluaBC 
— Akchkoi.i). 

^.V  rtHo^rnizan CO  has  priority  in  f'Oint  of  payment  over  a  common  obligatioB:  M> 
jud^Mnont  or  decree  (not  biMUj:  a  miMc  interlocutory  decree)  takes  place  of  a  n«e 
iu/.an<'«*.  Littlrton  j-.s.  IIihl«ins.  ("ro.  Kliz.  T'.M.  Searle  r*.  Lane,  2  Freem.  104.  RC.S 
Vorn.  >\^.  r«'rry  vs.  Philips.  ID  V<>.s.  o4.  IVtween  decrees  and  judsments,  the  righl* 
])riority  nf  ]iayniont  is  <I«torniinod  hy  their  real  priority  of  date,  without  regard  laAi 
le^al  fiction  of  relation  to  the  first  dav  of  term.     I>ar8ton  tv.  Earl  of  Oxford.  3  P.Vai^ 


401.  n.    .lo!>fph  tvr.  Mott,  l*ri>c.  in  (Jha.  7U.    Morrice  v«.  Bunk  of  England,  3 

('llITTY. 

^'  A  recopiiznnce  not  enrolled  will  be  considered  an  an  obliffation  or  bond  oalr, liiL 
l>ein^  scaled  and  acknoMd<'dpMl.  must  be  ]>aid  an  a  debt  by  ppecialty.  Bothomhr  ml  I^ 
Fairfax,  1  V.  Wnis.  :;4n.  s.  <\  i!  V.rn.  751.  If  enrolment  is  allowed  bjspectti  «te 
after  the  ]>rop<T  tiint»  1j:is  (>lap^(Ml,  this,  for  most  purposes,  makes  the  i«eo|  ' 
effectual  fnmi  tlic  time  of  its  date:  but  should  the  cogniior,  between  the  date 
enrolment  of  the  recognizan<'e,  have  ))orrowed  money  on  a  jn  nt^  the 

creditor  will  be  allowed  a  preferenoo.    Fothergill  V9.  Kendrick,  «         n. 
«60 
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U»  UM*n  «n*  hy  niiic'h  tlu*  m«iHt  froqucnt  of  any :  though  in  thene  there  w  certainly 
oni*  ]ial|iuhle  (icfrct,  tlu*  want  of  Hiifticient  notoriety;  po  that  piin*haHors  or  ens 
«iil4«r«  tan  not  know,  with  anv  ahnolute  certainty,  what  the  c*Htate,  ami  the  titio 
to  it.  in  r«*alitv  are.  uiM>n  wliieh  lliev  are  to  lav  out  or  to  lend  their  money.  In 
the  antii'iit  reoilal  nietii<Nl  of  eonveyanco,  (hy  ji^ivinir  cor|H»ral  m.»ii«in  of  the  lamU.) 
tiii»  noiiirirty  wuh  in  rt«Miie  meaNUn*  annwenil ;  hut  alt  the  advantaji^i^H  rcMultin^ 
from  thrnt-e  are  now  totally  defeateil  hv  the  intmduction  of  4h^th4»c«l  <i«*vi»ieH 
ami  M-4  rrt  riMiVi'VanceH:  ami  thert*  han  never  In-en  yet  any  Huflicient  ;;uanl  |iro- 
%i«itHi  a;;ainHt  fraixlulent  char^'H  an<i  eneunihraneeH,  ninee  the  (linUM*  of  the  old 
Saxon  (u^tom  of  tniii^iariin;^  all  tHinveyamvH  at  tlit»  county  court,  and  enterin^a 
Bit-morial  of  tlirni  in  the  chartulary  or  le^er-lnNik  of  some  a<ljact*nt  monastery  :<c) 
an* I  the  failure  of  (hr  ^^iicral  rei^inter  it<talilihh<Ml  hy  kiii^  Kiehard  the  r*«>io 
Fir*t.  for  ihe  htarrs  or  niort^i^eh  nunie  to  •,Ii*ws,  in  the  rapitithi  tlr  Ju-  ^ 
f/iri.4.  of  which  llovcdcn  has  iirenen-ed  a  copy.  IIi»w  far  the  eHtahli^hment  of  a 
like  (fctu-ral  rc;;i'*t«'r.  f(»r  d«*i*«lK.  and  wilU,  and  other  aetH  affeetin;;  n^al  |»r<»|H*rty, 
wouM  rcmrdv  this  inconvenience,  deHcr\'cr<  t«»  \h*  well  conNidered.  In  S-otland 
evt-ry  ail  and  event.  rc;:anlin^  the  trannnii^j^ion  of  |in»jK'rty,i«*  reirularly  entennl 
on  r«-cf»rd.i  •/•  And  Mime  of  our  own  provincial  divir-iimn.  particularly  the  ex- 
tcndcil  county  of  York,  and  the  popuhuis  county  of  Middle?H*x.  have  pn*yailed 
with  th«<  lciriH)atur«''f  I  to  erect  nuch  re^inter  in  their  hevend  diMricts.  Hut, 
howfver  plau>ihte  these  pnivihioiis  may  appear  in  theory,  it  hath  Ikh'Ii  douhted 
hy  vi-ry  com |m' tent  juil«;es,  whetlier  niort*  dinpntert  have  not  arisen  in  tlioi«a 
ciiunticr*  hy  the  inattention  and  omiHsiouM  of  |kartieH,  than  prevented  hy  tho  oho 
of  re^i?»tersi/* 


CIlArTKH   XXI. 

<»F   AI.1KNATH)N    HY   MAHKR  ny   UVJ^nHh 

A«*-rnAN<*rs  hv  vhittT  **f  nrnnt  are  •*ucli  as  do  not  cntin-lv  ilcpend  on  the  ad 
or  «"ii-«!i!  of  the  jiarties  theni-clves:  hut  the  sanction  of  a  court  of  r«*conl  is 
ralli'i  in  !•»  Mihstaiitiate.  preserve,  and  he  a  j»crpi*?iiai  testimony  «»f  the  tran^t'er 
€»f  pr"p«rtv  tnMu  one  man  to  another;  or  i»f  it?»  e-iaMishnieiit.  when  alrea^ly 
ira'i-TiTP'*!.  Of  this  naturt*  are.  1.  Private  acts  of  parliament.  1?.  Tlie  kin<;*!i 
^r.i»;*-      i'l.  KiiH's      4.  < 'ommoii  recoveries. 

I     iVivatc  ii'-f.*  .if*  juirii\tmrnt^  an-,  especiallv  of  late  year*,  hcconie  a  very  com- 

•    II    k>>    f'l.rtt-'  /iii'.'.ir  0.  •    M4t.  J  k  J  Aiiiif,  c.  4.    A  A  nil',  r  -Vi      7  Auif.  c.  ;^J 


*'  1'.  Th«*  rf;ri'»rtT-;ii"i'*.  u  r«'»ri*tt»n'd  th'^**!  «!i:ill  >••»  |  rffiTn-*!  to  n  prif»r  ntiro^i-tfn-*!  di»-d: 
x**l  :•  ■'».»-  I'«'»n  d»'iT»-»'<l  liv  lonl  lliirdwirkc.  if  ihi' ••u)"»t-i|i|,'ni  |iUri*hii«or  hy  tin*  r»-i:i*tfr«'il 
«if«-i  hitl  |ir»-vhiii<.  ni'tit*'-  of  till*  ni)r«*^iot*Tfil  tuic.  In*  •*)i.ill  n<>t  .iv.iil  hims«*lf  nf  hi*^  di*«*«l. 
bo:  ti.t-  tir-t  |>iir«'h.i«tir  >h.dl  1m»  |iri>frrii*il.     1  Ve*.  St-n.  ^i. — i'hri^tmn'. 

'  <-  t-.  Ill  ;:.'n«r.il.  t'.itii.  !>i>r.  Parliaiiiciit.  H.  7.  Waw  .\hr.  Stulute.  K.  Vin.  A*'r.  StHtute. 
E.  -  *  Vmi--.  1>;j  fithv  .i.'t.  4  vtil.  .'»•»'.• :  and  ^ii*  fir.-,  I  U».»k.  |sl,  ,»  t.  y.  iu«  to  ni.ikiiii!  ilnMn. 
and  i  1.  't'J  .iiid  *^'»  t<»  V'J;  aiiil.  ils  to  tin'  eoii*>tniin^  tliciii.  (.'<•.  I.itt.  hv  Tleiui.k!*.  i  vol.  •* 

ti>     t 

\Vi.<-f  .1  |>rivati*  .ii-t  i^  ohtaiiwHl  1»y  a  tenant  in  t.iil.  it  will  Kir  tlie  f>.<tji1t-t.iil  an*!  aU 
rein.»iii'li'r«.  aii'l  th<*  r«*v«T<>iitn  d«*|M*iidiiii;  on  it.  ahhtMnrli  tie-  intmiu^  in  rciii.iiiider  or 
r**\  •■r«:«iii  -ii'iiiM  leit  ^ivi*  tln-ir  eoiiM'iii  to  the  act.  «'Ji\is.  A  <  *p.  4oi^  4  iVu.  Ihjg.  y^K\ 
afei  .tliii"Hjli  ()if  ri^dit^  of  the  n^iuainih'rmim  \%i*ii'  not  fxeeptiil  in  tin*  sii\uii:.  AmM. 
•I'.'T  !'■»:  wiitTf  :t  It'll. int  f«»r  lif«*  cntfr-*  in(«i  an  »;:ri<':iit'iit  l«i  convey  ihf  t'i-i*-«ini]ili*.  and 
a  priv.ir**  .1'  (  i<  p.i-oi'd  fur  i">taMi!>liin:;  ^wU  a;;ii*fni«'iit  in  \%hii'h  i*  a  ■•oivini:  of  tlit*  riithta 
€•{  ail  )••  r-'ii-  n"t  )>.krti<'«  to  thi*  Act.  it  will  not  atl'fct  llie  |i«*i>on!i  entiihsl  to  tin*  rt*nimin- 
d*T  fXix*<  (ant  tin  thf  lifi*-t-«tati*.  .'{  Wilt.  4>.i.  Private  a«*t«i  ure  (*«in«tru«Ni  in  the  MniA 
mann*  r  a*>  cifmiii<>ii-I.iw  cunvfyanci** :  and  thcrffiire.  when  any  ilouht  ari^i-^  u*  to  thn 
ron^trii'  ti<'ii  **f  u  privni*'  lu't,  the  ei»urt  will  con-iilfr  what  wiw  ilie  olijtH-t  and  intention 
of  th«-  fiartif*  in  oMainiuff  tht*  ai't.  and  endeavour,  if  |>«>*w>iMi*.  lo  fcive  etiivt  lo  that  in- 
t«ntiuu.     4  t.'nj.  iHg.  .VJf'i,  et  vid.  supra.     2  T.  K.  TUl.     It  haa  h«eu  aiready  obaervvU  thai 

Ml 
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IV.  The  fourth  speoioe  of  amiaraaoo,  by  umttcr  Qfi-wjonl. »  •  i 
Conoeruing  the  original  of  which  it  wm  formerly  iitieGrviHl.((r)  ll 
iKivoric>s  wure  iuveiit«id  by  the  cccloHJiistit's  Uy  rluiin  tho  ntntatvit 
Etnd  nttcrwnrdB  enpoarafii-Hl  by  thv  tintMsu  trf  thr  iM>arta  ti  Inw  in  ' 
order  to  put  nn  end  Inull  fcttcnid  iiihoritnpcirA,  ttod  Iwr  not  unly 
ftUo  ull  riMiiiiindent  und  rfV4THiun»  ijx|>fi!titiit  thereoti.  I  Kta  i 
only  to  consider,  lintt,  the  nature  of  a  contmon  recovvryi  and,  »eo< 
and  effect. 

I.  And,  lirst,  the  nature  of  it;  or  what  A  t^nunon  rvoovory  is. 
covery  ia  so  far  like  a  tine,  that  it  is  a  suit  of  uclion,  either  ari 
and  in  it  the  lands  are  rrrnvrti^d  u^intt  the  tqaool  of  ihw  fnmbi 
covury,  being  a  supposed  ndjudivntion  of  Uiu  right,  liimU  ult  p«rc_ 
a  IVoe  and  a^olute  fe«-eimplu  in  th«  recovi'ror  A  rwinvery  tbtsn 
the  iiaturo  of  an  action  at  law,  not  itniiieiliulcly  roiupi-dtniMH]  U 
carried  on  throujjh  every  re^jnlar  Fta^e  of  procMrdin^,  J  aia  i^rw 
sivD  that  ita  tbrm  and  method  will  not  bu  oaoily  nndcratiKid  by  ibi 
*85fll  ''  '"^^  ^^^  aoqa»int«<l  *with  the  (.■worw  of  jniiirial  pnicva 
■I  cannot  be  thorougldy  nxpluincd  till  tnatud  of  at  Inr^ 
book  of  tbuae  oummtintarivx.  Howorur,  I  «lia11  ondeavunr  lu  •tntti 
prof^sa,  aa  clearly  and  «>nciaely  as  I  can;  avoiiliuf^,  oa  lUr  a 
tticbnioal  t«ran§  and  phrased  not  hitherto  imerpnited. 

Let  us.  in  the  first  place,  snppoae  Uavid  l^wardv^x)  to  bo  lena 
liold,  and  desirous  to  suffer  a  common  i>.Hi)Vinrj',  in  "i-dor  to  b«r 
muindiTH,  and  rov«rsion«,  and  tfl  convt-j-  the  nami'  in  f(H'-«inipI<>  to 
ing.  To  effect  this,  Golding  \*  to  brinu;  an  afttitti  agaitiot  biro  I 
and  lie  accordingly  sues  out  a  writ,  calhu]  a  uraeipf  t/wiit  rrdiM,  I 
were  ita  initial  or  most  operative  word*  whou  ibu  law  priK-fT^ 
Latin.  In  this  writ  the  demandant  Ooldiii);  nlloges  that  tbn  dufttui 
(bere  called  the  tenant)  hiin  no  leeal  tith-  to  Ihe  Inndj  but  tliM 
posseiiisiou  of  it  after  ono  Hugh  llnnt  hud  tnrninl  the  deiuandaui 
The  Bobsequcnt  procc(idin^»  nr«  mudn  up  inlti  a  r>;c«mi  or  iwi 
which  thu  writ  and  comiiliiinl  of  the  (li-inandant  nn-  flmt  recited 
tenant  appears,  and  calla  ujmu  »nt>  Jncith  Morland,  who  t*  Mn> 
original  purchaeo,  to  hare  warranted  the  liiU-  lo  ihc  tenant;  anJ 
prays,  that  the  said  Jacob  Morland  may  be  called  in  to  dofvnd  ll 
ne  BO  warranted.  This  is  called  the  lyncher,  \-'icatin,  or  eidline  of/i 
to  warranty;  and  Uorland  is  allied  the  rovcAce.  Upon  ilii»,  Jacob 
voucheci  appoara,  iti  impU'iidod,  and  defvuda  the  title.  Wharaa| 
demandant  duHires  leave  of  the  court  lit  imparl,  iir  confoi*  wilii 
private:  which  is  (as  usaal)  allowMl  htm.  And  soau  allm-waHa 
Golding  returns  lo  court,  hot  Morland  the  vnatihee  diMa|i|>«an,  ai 
fiinlt.  whereupon  judgment  i«  given  for  thfi  dKnianlcini,  Ct^t'Pri 
the  rccoveror,  to  recover  the  lands  in  iinclmn  n: 

^    Jacob  Murland  land*  of  equal  valmt,  in   i 
warrantt'd  by  him,  and  now  lout  by  ldi>delnnll;  wlm 
of  warranty  mentioned  in  the  pr«ct'<Hng  cliaiiter.t  .1 
pense,  or  recovery  in  value.  Rat  Jacob  Horland  ha\ing  no  landi  of  i 
usually  the  crier  of  the  conn,  (who,  th>m  being  frequently  Ihna    ~ 

.■-ji'.gMiiJ.m.  {'.ti. 

*•>  fpt  Apiffpii'ii.  No-V.                              i*t  i^tf  tn. 
(-m-  

tho  encumbrance*  of  the  ancestors,  from  whom  Ihn  loUUo-tail  dntwditalifl 
rDPOKniwnoes.  and  Kwh  Ifsuv*  u  are  void  with  riBpoot  tn  the  uw*  la  lillJ 
1  Cru.  '274.  A  rvcovery  iiut»>rNl  t)y  Hnv  t^nunt  In  tiiil  li>l*  Jn  M  th>  ■ 
CTPAted  by  himnHf.  whtoli  wi>r«  defniMtJA  by  (lin  umui  m  tail;  tti  albn 
they  will  follow  the  luniU  in  the  iinnda  of  a  tmui  JUtt  pamhwior.    Plf.  lAl 

CnnifiTiAN.  ■ 

A  p«non  holding  lond  by  dRfnrconMint  cannot  levy  a  Sn 
«tran|j;*r  to  it.    Uou  vt.  Bartriii,  20  Julmii.  483.— 6ajia>W«iD> 
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mrfft  i-.r/ 7f»-  .  ■  It  i<  )»1:iin  tliat  Kilwar*!**  li;iHonIy  a  nominal  roPoiniM'iiM'  fnr 

•  i  ^.t  r»'i-tvt  HMJ  :i:.Min-«t  liiin  liv  tiolijiiii;;  wlii<-li  laiKln  an*  now  al»-i"li]lolv 
in  Hn-  -:i!«i  niii\«nir  hy  jinli^iiiriit  n\'  law,  aii<l  KM,-iii  tlnTi'of  is  «U'liv«'iv<l 
-litTii!  «•!  lin-  r«nmlv.  So  that  this  n^liuMvr  n-fovvrv  »^»e^^l^'^  nit-nlv  ill 
(urr  of  a  «'fiiiv«-vaiM'<*  in  tVM*-sini|it4*.  t'mni  Kdwanls  tin*  tenant  in  tail,  to 
;  iln'  jMin'li:4»«t»r. 

riTiiviTv,  lii-n*  iIi'mitUhmI.  is  with  a  kIiii;!**  vuiirhor  only;  ^>Ht  Momotinir**  it 
if.'if-fi,  fr,  './* ,  <ir  turllirr  vmirln'r.  a?*  tlir  i'xi:r*'nrv  of  flu*  rjf*t»  iiiav  ri'iniirt'. 
'liTil  ii  i.<«  iinw  u*«nal  always  ti>  liav«*  a  ivcwvrrv  with  doiihU*  voik-Iut  at 
.•»t  :  hy  til"'. I  riniviyin«;  an  r?«ta!*'  nl'  tivi-h(»lil  to  any  ln»!irtor«'nl  |iri*^nii. 

whom  tli«*  jini'-'f*'  is  hroii;;h(  ;  an«l  tlM'ii  ho  voiichi'n  tlu*  t4*naiit  in  tail. 
Mif'hcs  nvct*  the  niinniiin  voucIh'i*.' A)     Fnr.  if  u  riMMiviTV  hi*  hatl  itnint*- 

ai;ain*>t  trnaiit  in  tail,  it  hat's  only  •«ncli  «'Mat«*  in  the  |»ri'nii*ti*H  of  Mhi«'li 
iiMi  ai-tiially  mmmm)  ;  whiTraH  if  tlit*  I'rcowry  Ih*  ha<t  apiiiist  unothi-r  |H*r- 
tl  thr  truant  in  tail  U*  vourluMi,  it  hars  i^vcrv  latent  ri^ht  ami  inlcivst 
III'  may  havi*  in  thf  Ian«is  nM'ovciiM|.(/')  If  l*^iwai*<ls  theri'fi^n*  In*  tnnint 
lrfi>hi*M  in  posHc-sion.  ami  John  liarkrr  hi*  tenant  in  tail  in  reinaimkT, 
IwanN  <loih  tir^t  vom-li  Harkn*,  an<l  then  Barker  vouchee  J a<*««h  Morlan«l 
union  voiK'her  ;  wh(»  is  always  the  ia^t  i>rnM>n  vouehe«l.aml  always  niakeH 
:  wh^Trhy  the  <l«'inan«laiil  (loMinLC  n*4oy«Ts  the  laml  against  the  ti-nant 
N.  antl  Kilwanls  n'mycrsa  recompense  ot'e(|ual  yatiie  apiinst  Ikirkcr  tho 
•iiihi'f;  who   rrroyiTs  the  likr  ai^ainst  Morlaii<l  the  ifimnion  yotirhot?, 

whom  •*U('h  i«h*al  i'e<*oyery  in  value  is  always  ultimately  awanle<I." 

Uitiio  liaH  thi>  followiiije  not»  ii|miii  th«*  <li->tin<'ti<»ii  helwivn  i*iii;!li»  aU'l  (ioiihlrt 

ht'  r:t«*'  I'f  .1  riTitviTv  uith  tinuh'  vmifhiT.  «u|>|  o<.in^  tli«*  |irnM'i]M»  uiM»n  «hii  h  the 
I  '.*  c>">iii  !•  t  t>i  )••-  l>r'in;:ht  iiiiiiii'<iiiiti'l\  iiii.uii'ii  thi*  tenant  in  tail  hiiii-«-it'.  wlm 
.iT.'l  \i  u<  ill  ^  ••v<-r  till*  rikiiiMi'iii  \iiiii-ii>->-  fi-  w.iir.iiily.  il  i<»  thvti  ihi*  i'«Ui:t-  *iiil  tif 
,•■  I-  .I'-'.M  j'.lv  '«  j-i-'l  lit  ilif  iMii*'  w liifli  i-  •!•  I'f.iti'il ;  aii«I.  coM-tsiufiiily.  n-iii  .iiiih-rf* 
••r-i--ii-.  i<'L'>'t il*  r  witii  ill!  I.tfi'iii  ilrii<i«  .iipI  ii!ti-n**t^.  .ir«- not  harri-*!.     S«*ii>ii<ny. 

•  II  Hit    Hi  \.\A    li'\n"«  il  liin-     a-   I, I-  11-11. tllv   tl.ti- — pr«*|'iir:iton-  to  th**  r vi-iy. 

••  .  -"i.tti  -i;i  1  !■«  .Hi!  iliii-  th\»"t<"«I  \'\  ih«'  •']'«T.iiii»ii  nt  thi-  fun*,  thf  nN'i»\i'n  wlii*  h 
)itr>  -11  ;«  Il  •  l<>iiji|-  ••!  thf  oM  |fi'-t.i:I.  liiit  nt'  tlit*  mw  rt*t-!*iniph- whii'li  ha*  !•••«>» 
-I  I'  .t  ••:  \:.  Ill  I  111"  •  !•<•'.  Il' •««•%.  r.  a-  «i''.l  a--  in  tli**  tMrin»T.  ii  !*iinii-ii*iit  r«*-«iv»'n' 
(•••  )i.i'i  \\\''t\  '>iiiji<'  \  ■•ii<-)i>'r,  litil  lOiU  »iih  <!oiihl«*  \«iii<*hi*r  ut  hM.<*t.  thoiik'ii  not 
;.r  !li.-  -.iiii-  I'-.L-i'ii  :  1mi  III  till'  fi»iM»"r  i  .i--.  in  whii  h  ihf  r«M'ov«Tr«' or  t*it.iiit  to 
■I  .1  »•  \*.i-  .»■  iii.ili\  -t  1*1-1 1  at  ill**  till!''  ••!'  all  i-«t.iti'-tail.  thi*  rt*o«iVfrv  wa«»  iiii-.-*«»iir:lv 

*  »  ■ 

»■•!  kt*-  aii-i   iixrliiiij  iiiori- ;  Imii    in  tip'  I.itt'-r  imm*.  in  which  thi*  «*otati'-ta:l  woii 
•;\  ■li\.':i'i  i-r  ih^* ->m::iii;i- 1  l»\  tlf  tin-'  .iinl  tiiriifil  to  a  ilroit,  thi*  ri**  "Vrri't' or 

(••tif  {•'  >  •  M-<- lia>l  a  l>i---ini)'ii-,  til*'  T» vi-rv  of  Wiiii'h  i*  ^immI  a^iiili«I  him  hy  WiiT 

■  |--1.  •»  l..:r.  .'t«.  a.,  hut  u]"«n  hi-  il- aiii  in  »y  hi*  avoiili*4l  hy  lhi»  i'"ii«'  hy  di*- 
il,"  'ii  •  ■  i.:.ii.i  111- 1-  iiiiiltT  Willi  11  .t  ixa-^  <ii>.it>-«l.  A-,  for  «*xiiiii|>l**,  uln-n  tho 
.Il  Viii  1-  ■.;•«>  ,i  tin--.  It  ••|.iTai»-*  in  ihi-tii-t  in-t  tin-*- tL»  a  •li-i  i»ntiiiii.ini-i*.  .'^ii} •!»««••*. 
i.  .  -ti'i-  I  i.  at.  i  iiit-:<  r  ihi*  •ii'»'oiiijnii:tni-**  it»  I'l'  iniini'iluiti'lv  rt*«i»nv»»yi-'l  to  tho 
III  ti.i  l.,:ii-'it.  will!  tla-i<Mi|Hin  .-.iithT"  a  rt"i»vfry.  N«»w.  it  i^  r|i*ar  that  thi< 
V  ■,"  \\'-f  '•*.  '.'if  •"-tati-t.iil.  I  nt  of'  till'  f— i.itc  I  ri'at*  li  nn«h*r  th«*  •h-««'i>ntiiiiiani'e. 
•..::  •>  r.k-  :!••  n.  i!  tin-  In  i  in  t.ii!  •l*:>at«  th**  •h^i'oiitintiani***.  whiili  h**  may  well 
I*  "II.  •;.■•  i.'fi  ii'if  I  \  •  n'.iv.i  thf  'i:-!  •■ntiiitiaii' ••  l«-iiij  •h'It*ati*l.  lln*  t-  itiou^  fit* 
w  h  ;i  f'«  -i.-i  ■•ii!iiiii  III!  ••  ::i\i«  !!-••  t'>  I'  iii-ii-»«.:ii  iiy  •li'li*rm:n*''I.  an  1  t'oiiM* 
!..•■  :•  ■■.•  '.:  .1.  '.  ii-l.  !'-».  I,;tt  :'."■•.  a.  i>;it  « ln-ii  th«*  ti-ii.nil  in  tail  :-  )<r*>iit:hf 
.1  '..■.'  r-.  :.'it-  i\  .ir.nit\.  a.-  in  th**  i  i-**- o!  ,i  rf«-i«v«'ry  with  i|f«iihh*  Vi-tiil.- r.  iht* 
)■•  II  J-.rr-    I  t\   .N  in  kilt  V .  anl  »o  ar»"  all  tli«'V  in  ri'iii  iimhT  or  rt'ViT«.|i»ii.      Kur  th^ 

.-   -'ii  ! ■■J)"'ii    I    |'riiui].if  111  «-<;iiitv.  th.tl  thftiT-t   voiii-Ih-^'   r»-«-*'-r>»  ••:Iii'r 

I  •  J.  'I  ^  il'i'-  .-  ■  ».li-f  I  In"  *»'i-ti||.i  \  ■  nil  lit 'f,  n  iiii-li  iii'»i  •■nil  in  tff-  .ftT7  .■•-.••■  'If'  •*%!• 
ill-  i'-!a'f  I  »'  ••  M-v  tl.i*  ii-i-iivt-rv  Wi'iilii  liavi-  ih*?*!  •■ii'h'il.  l'|iiin  lhi»  |':'"'»iin|'iii»n 
i\iii  II  lo  *.li.;>>:ii.iv  a'liiilttf*!  in  Mi'h'r  to  Lri\  •*  rih-ft  to  f<i|iiii|it|l  Tfi  •>\i-rii  ■>.  the 
\  .«!  »f.»  nil-  t  -ri.r  ii--t  iiiilv  hi!iii-  !•»••  h.'ir  lOiil  \*nr*  I'Vi-ry  l.iti-nt  n;:Iil  iii.«i  :nt»Tnnl 
liivf  .11  Till-  1  iipU  n-i-M\iTt-l.  I  til  al-o  •h-liMi'*.  at  tin*  ^.init*  t:in«*.  thf  ri'in.iinileri 
'.lit  -.liii-i'-  thf  .iiii  ■■-tor  h.1:*  fntfr>'il  into  no  «.n.-li  warranto  with  iloiil-h*  \"'.irher) 
iviiltii;ly  ni*  htr  to  tin*  h«*ir  r**t  ii<*  (•»  |iri*flniii'  him  tmni  hi«  liftti*iit  droii  in  tail, 
I  r^-  •-  thu  rvfovt-ry.     Aiiil  m>.  in  ull  ra-f^  wher^  therv  »re  ti'VonLl  uni|  <li<tiBCi 
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♦•^ro  I  *This  Biippo8ocl  recompense  in  value  is  the  reason  why  tbe  iwne  in  ti 
-I  18  held  to  be  ImiTed  by  u  common  ^ecover}^  For  if  the  recoven*  utM 
obtiiin  a  recompense  in  lands  from  the  common  vouchee,  (which  there  bapi 
sibility  in  contemplation  of  law,  though  a  very  improbable  one,  of  his  doiB| 
tlioAo  lands  would  sup])]y  the  place  of  those  ao  recovered  from  him  by  coUiuki 
and  would  descend  to  the  issue  in  tail.(<0  This  reason  will  also  hold  with  eiji 
force,  as  to  tno^t  remaindennon  and  reversioners;  to  whom  the  poflvibiiitr  v 
remain  and  revert,  as  a  full  recompense  ibr  the  reality,  which  they  wereothi 
wise  entitled  to:  but  it  will  not  always  hold:  and  therefore,  as  Pigot  nyu 
the  judges  have  been  even  astuti  in  inventing  other  reaHons  to  maintain  t 
authority  of  recoveries.  And,  in  particular,  it  hath  been  said,  that,  thouifh  ti 
estate-tail  is  gone  from  the  recoveree,  yet  it  is  not  destroyed^  hut  only  tranftfm 
and  still  subsists,  and  will  ever  continue  to  subsist,  (by  eonstraction  of  law.) 
the  recoveror,  his  heii^s  and  assigns :  and,  as  the  estate-tail  so  continues  to  m 
sist  forever,  the  remainders  or  reversions  expectant  on  the  determination  < 
such  an  estate-tail  can  never  take  place." 

To  such  awkward  shit\s,  such  subtle  refinements,  and  such  strange  m«onffl 
were  our  ancestors  obliged  to  have  recourse,  in  order  to  get  the  better  of  lk 
stubborn  statute  de  doui^i.  The  design  ibr  which  these  contrivances  wera  mMC 
foot  was  certainly  laudable ;  the  unriveting  the  letters  of  estates-tail,  vhk 
were  attended  with  a  legion  of  mischiefs  to  the  commonwealth:  but,  vhilei 
applaud  the  end,  we  cannot  admire  the  means.  Our  modem  comts  of  jnrtii 
have  indeed  adopted  a  more  manly  way  of  treating  the  subject;  by  eon^ide^\ 
common  recoverieH  in  no  other  liglit  than  as  tlie  formal  mode  of  oonTeyiBH 
by  which  tenant  in  tail  is  enabled  to  aliene  his  lands.  But,  since  the  ill  com 
*-5m  ^"^'*^**^*^  '*^  fettered  inheritances  are  now  general  I}'  seen  •and  allovd 
J  and  of  course  the  utility  and  expedience  of  setting  them  at  liberty  w 
apparent;  it  hath  often  been  wished,  that  the  process  of  this  conveyanttii 
shortened,  and  rendered  less  subject  to  niceties,  by  either  totally  repealinf  thi 
statute  de  douis;  which,  ]>erha])s,  by  reviving  the  old  doctrine  of  conditMH 
fi-es,  might  give  birth  to  many  litigations :  or  by  vesting  in  every  tenant  iati 
of  full  age  the  siime  absolute  tee-siniple  at  once,  which  now  he  may  obtain  vta 
ever  ho  j)h'as<^,  by  the  collusive  ficti<Mi  of  a  <*omnion  recovei^*;  thonch  Ai 
might  possibly  bear  hanl  upon  those  in  ivmaindcror  reversion,  by  abridgufA 
chances  they  would  othenvise  fitn^uently  have,  as  no  recovery  can  be  saflriMi 
the  inten'als  between  term  and  term,  which  sometimes  continae  for  nctfl* 
months  together:  or  lastly,  by  empowering  the  tenant  in  tall  to  bar  the  MM 
tail  by  a  solemn  <leed,  to  be  made  in  teiTu-time,  and  enrolled  in  some  CMrtd 
record  :  which  is  liable  to  neither  of  the  other  objections,  and  is 
•only  by  the  usjii^*  of  our  American  colonies,  and  the  decisions  of  oar  own 
of  justice,  whi<'ii  all<»w  a  tenant  in  tail  (without  fine  or  recoreiy)  to  appoialMl 
estate  to  any  rhuritahle  usv.(/)  but  also  hy  the  precedent  of  the  statvtcf^fi 
Jae.  I.  c.  \\\  whic-h,  in  case  of  the  bankrupt  tenant  in  tail,  empowervliiftcfl^ 
missi(mers  to  si>]l  the  estate  at  any  time,  by  deed  indented  and  enrolled,  iii 
if,  in  so  national  a  concvni,  the  emoluments  of  the  officers  concerned  inpMiy 
recovorios  are  thou<:;lit  to  Ik>  worthy  attention,  those  might  be  provided  ferii^ 
feciS  to  be  paid  upon  i.*ach  enrolment. 

C   Dr.  .)n<l  St.  I).  1. 1>i:il.  'If*.  (S^Sw  paipe  STIL 


estates  iiu'iscd  l.y  \\u'  rccovTv,  it  is  nccvssar}*  thnt  the  parties  should  be  all 
voi]r}i('(i  to  \v:MT:inty  in  (irdrr  to  insiiiv  a  |!ood  title.*'  Ritso,  Introd.  207.— Ssj 
'"  Fiiu*s  iukI  rccovi'i  ii'<  .-iii>  imw  coiioidoreil  aK  more  forms  of  conveyance*  or 
n<^iinin(-o.  tJM'  tlnMirv  iiml  <»ri<:iiiMl  ]»rincipl('8of  them  lH*ine  little  rejEardcd.  Clii^ 
tirt'  WilU's  lt;t.<  <lfi-liiivil  t)i:it  "Ml*.  Tij^ot  has  eonfoundod  uimfvelf,  andevfnbodiA 
wlin  ri'uils  Ills  |MM)k.  )iy  I'li'Ii  avnuriij;:  to  ^iv<^  reasons  for,  and  explain,  coinnioii  nm*^ 
J  only  say  this,"  hi*  adds,  "to  Au^w  that  when  men  attempt  to  give  WMtfoPsfcr**— * 
rorov(>ri<'s  tlioy  rr.Ti  into  alt-nnlitics  und  the  whole  of  what  thev  ssj  is  suMfli^ 
jtirjiron  and  Irarnod  niin>fn^«>.  Tln-y  have  been  in  use  some  hi  dredsof  jstfi^b^ 
frainod  /;r.mnd  hy  iinii>.  and  wo  niu.^t  now  take  them,  as  they  reftujr 
riaices*."  1  Wilsi.  To. — Caui.sTiA.N. 
•74 
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"J.  Thf/i*riv  uri'l  *'ff"*i  of  rfuniiioii  n^'ovorifs  may  appear,  from  what  Imn  \¥^vn 
ftiai't.  ti*  l>f  an  Hlf««»iiiT«'  l>:ir  iiut  orilv  of  alt  oHtati'^-tuil,  but  <»t'  n'mairnlcrH  un<t 
ivvf  r-iMiiN  «>.\|M'<taiit  «»ii  tli«>  <U*t4Tmiiiati(iii  of  niicli  cNtaten.  Si  iliui  a  ti'iiaiit  in 
tail  ina\.  hv  \\\\^  iiiitho<l  nf  aNsiiniiH'i*,  ronvcv  the  hiruls  hohl  in  tali  to  tho 
iM'i-iiVfntr.  hi-*  hoii>  aii(i  a'«>i:;nM.  ahHiliitvly  X'rvv  anil  diM-har^-d  of  all  conditionH 
an<l  liiiiitatioiiK  in  tail,  aii<i  of  all  n*niaiii<h*n4  and  rfVci>ionH.  But  hv  Htatuto 
HI  A;  oi  lli-n.  VIII.  v.  Jti.  no  recfivrry  lia<l  ui^ainnt  ti'imnt  in  tail,  of  the  kin^*H 
leirl.  \%litni»t' the  riinaiii<h*r  '»r  n'V«*n4ii>n  in  in  tli«*  kin;;,  Miall  har  nuoli  e^tato-Uiil, 
ur  tlir  miiaiii'lcr  or  n'Vorsion  (»f  the  crown.  And  hv  the  htatute  II  Hen.  VII. 
r.  -«».  ini  •wfiniun.  afl^-r  her  liii^^harHrs  death.  f*hall  HiitI«T  a  re<'overy  of  r^*j^*.» 
laij'N  •*«'ttliMi  nil  lnT  hy  her  hiishand,  or  settled  on  her  huKhand  and  lier     ^ 

bv  ari\  «*t  hi**  aiiecot'in^.'*     And  hv  niatiite  14  Kti/..  e.  >^.  no  tenant  for  lite,  of  any 

•        •  •  • 

fftiirt.  ran  mi  tier  a  ncitverv.  ho  as  to  hind  them  in  remainder  or  revention.  For 
» i«i<-h  ria-oon.  if'  th«-re  he  tenant  for  lile,  with  remainder  in  tail,  and  otiivr  nv 
niaintlen*  i»\fr.  and  the  tenant  tor  life  is  de^^iroiis  t<*  sutler  a  valid  n-<*overv: 
fitli«T  hi*,  "r  the  tenant  to  \\iv  pnrfipr  \\y  him  made,  muM  p'l/'-A  the  remainder- 
man ill  tail.  uthervviM*  the  reeoverv  is  void  ;  hut  if  he  doer*  vouch  ^ueh  remaimler- 
iiiuii.Nnd  li«'  a)t|H':ii^  and  vouches  the  eummon  vou<'h«*e.  it  is  then  ^(mmI;  fnr  if  a 
Mikiiu  Im-  v«tui|i«'d  and  appears,  anil  >ull*ers  the  n  to  very  to  he  had  against  tho 
ti-nanr  !<•  the  yr.f '*/y>/-.  it  is  as  etfeetual  to  har  the  rotate-tail  as  if  he  himsidf  wero 

In  all  riM-overirs  it  is  necessary  that  the  r*'<'ijven*e.  c»r  t«-nant  Xt*  the  pnrrijn-^ 
mm  hi'  i.*«  u-^iiallv  called,  he  actuallv  sei!««Ml  nt'  the  freeliold.  eUe  the  reci»v«>rv  is 
Toi«i  <  /  Vitr  all  artiitns.  to  recover  the  seisin  of  lands,  must  hr  hrou«^ht  against 
tilt*  actual  tenant  of  the  treehold,  eUe  the  suit  will  hme  its  effect  ;  since  the  fn*e- 
h«»l«l  cannot  he  n'covered  of  him  who  has  it  not.  AimI  thou^li  these  nM'overies 
art-  ill  tlicniM-lvch  fahulous  and  tictitious,  vet  it  i**  ne«*es*>arv  that  thcrt*  i»e  a*'t*irtA 
fa*'uf>r,  pn»pi-rly  i|ualiti«Hl.  But  the  nicety  thought  by  •»f»me  mo.iern  prartitionem 
ti>  }*9'  rc4|iii'*iti-  in  convi>yin^  the  leifal  fn.*ehold.  in  oitler  to  m:ike  a  ^o<Nl  tmant  to 
ihi-  f-rr-  !'• .  i-  removed  hy  the  provi-ions  of  the  *«tatute  II  •ic*.  II.  c.  2'',  which 
rha' t-.  ui!li  a  n  tm^peit  ami  jMnturmity  to  the  antieiil  rule  nf  law.t^i  that, 
th>'U::lt  till-  iii^ai  t'rei-h<'M  he  ve»«ted  ill  le-^see-,  yet  tii'«-e  who  aiH-  entitled  to  the 
ii»"\t  Irei  liiild  e-tat^'  ill  r«-maiiider  or  reversion  may  make  a  ijimmI  tenant  to  the 
l^r.r.  •/•  .--that  th«»U:;h  the  i\\*vx\  or  fine  which  *  reatc  Mich  tenant  U*  sul>*««*4pi«>iit 
lr»  thf  iiiil:^'Tnenl  of  ri-covery,  y^\,  if  it  he  in  tin*  s;ime  term,  the  rei^ivery  shall 

Ik-   vai!  1   in   law; — ami   that,  th<>ii«;h   the  r »verv   it-i*If  do  nut   appear  to  Ik» 

ciiTen  d.  ''r  !•••  iii»t  reiiularlv  entered,  on  reconl.  vet  the  deed  to  make  a  tenant  t*> 
ihe  y-'-r  ;•*•  aii'l  di"l:ire  the  UM'«»of  the  recovery  •*hall.  'atU'r  a  po^M'ssion  r«»»|-| 
g|'  tw'iiiv  Vtai*'',  he  Hiiftlt'ieiic  evidence,  on  Udialf  of  a  pundiasor  for  *■ 
Ta!i:4l.!i  citi^idrati'Mi,  thai  siii-li  n-covery  was  dulv  sutlered.  And  thi»«  niav 
•urti-  .■  to  ijivi-  tlie  -niilent  a  tjeneral  i*lea  of  ci»mtmin  nM-ovcries,  the  last  n|H*ci'S 
of  a-^iir:irii  ••  hy  m:itti-rof  n'Cf»r«l. 

li-  t-'n-  I  ««in«lii«ji-  this  head,  1  must  adil  a  won!  concerninLT  deeds  to/r-iit/,  or  v^ 

*it.:.".     tl..'  i; r  tiiii'-i.  and  of  reiMveries.      Fi»r  if  ihev  he  levied  or  Hulfen-^l 

^  .:L-uT  :i;.\  ::iHi.i  e.Mi'^ileratioii.  and  without  aiiv  useH  declared,  thev.  liko  other 
^'«  •!•-«•  \. lie  •  -.  t  iiure  ••Illy  to  the  u^e  of  him  \\h<»  levies  or  suttV-rs  them. ^^ A)     And 

•   *;k    ■:•  I-.:  r.  11.  Ar     4  tlvrr  L  ll.V 

■     I'.*    I.  J*  I*    l»i'  r.  l«. 

'•*  r  J*  rii  .»■  t  .1  ..  -  n-'f  pifwiit  ht-r  h-winj  :i  tine  iMimly  with  Iter  hu->)i.iiid.  or  .-ifter 
*^  ■  •  ■»■  .''i  'A  •".  Vi«-  •■•n-'-iit  '»i'  lilt*  r>  iiiaiiidi-nii.tii.  *Ui'h  etin**-!!!  H|*|H'airiii^  till  r«MN»ril  ur 
k- >    .|  .  I  .  •  :    !.■  ■!      «>■•  .I.ii  .  47  4.     <'rui n  iJeenv.  I»h».  — rmTTV. 

"    i"    .1  ••  ■:    rr  .Ii  t.i.l.  I"  '.\!i««lll  the   f-tate    hil*   i|e*r»'lid«-d     J'    i^tr;   fn.jVrpuj.  <*tltr*r  «l  ns'o- 

r\ .  t'il  •!•    I  !••    !lj«'  »i-«'-  !••  )iim'>t-It'  in  !"••<•,  tli"  e'liiii'  will  •h*s«'»*utl  tt»  an  heir  (»ii  lh«* 
rt  ■•!  •'!••  •!.  ■!i.-  r.  •  \.  ii  it*  h«'  h.id  thi»  rtvei-i,  in  in  f,  ,•  ft.im  hi<.  tatlier.  .ind  » i-.v  •.-r.ti  ; 

It  :*    !.■■  •■■■■.    '.],'■    «--t.»l«-l.iil  !•>    |iilP"h  i^e.  th«-  ll>  «   ti-i-  will  d»"seell"l  !«»  the  htir«  p'lleriftl. 

r    Ik    t -l       It.  !h>  II.  .1  }Hr«iiri  wli<i  h;i«  iiileTiti-l  .111  *•"{  il*'-t.iil  tntiii  U'\*  lutilhi-r  wi-h  In 

At  frl'  tii<    -urul  .iii.l  !••  ni.ike  thf  i'«tati*  'If- «'iidiM«*  !••  his  heir^  nn  thi*  |«r(  of  tho 

Vht-r   .ilti  r  ;!••-   ri*t'<>\«-rv  lif  •»u;;ht   to  iiuike  u  •■■•iniiinii  i*i»nv«*\iiii<  «'  i>»  iru«le«-4.  and  tti 

"-Tl-  ill.     .  •i.iT.-   rt'i  ••h\<'\*-l  liji'k  h>   tht'lii.  h\   v\h:ili    ir.-.ifi»   hi*  will   lake   the  iwtiito  by 

ircUor*'.  wh;th  will  lle-n  d*'seeni|  tu  his  heir-  L:>-lier.il. — (*IIRI«TIA>f. 
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ir  «  considemtinn  npponn",  y^it  M  the  mtiftt  nsaal  Hut;  *•  inmx^niia»a  dri 
come  cfO.  Ac."  fonvnya  nn  ahiwlutu  enlalo,  wUliont  any  liiiiiutiorM,  (a  th* 
nizee;  and  u«  (iommiin  recoveriesdo  tiia  Bamoto  ihn  r*.>4i)Vfn>r-,  tlH<««aMR 
donld  not  bo  luttdc  lo  answer  the  purpose  of  fiimilj  Mittlompnu,  (wbtfrani 
ricty  of  iisii't)  mid  designations  is  very  i>l\on  oxptnlivnt,)  ntilcm  tboir  fom 
ofloct  were  subjected  to  the  diroctiim  of  ntli»r  mitre  ('umpltc-atvil  duMk,  •'Im 

Imrticular  uses  can  bo  more  particularly  <txpiVM»cd.  Thl^  fliu-  or  rvfrowwrj  I' 
iko  a  poivor  imco  gained  in  mccliaiiicK,  inay  1>e  aii]jl[cd  and  dir«<cud  to 
efficacy  to  nn  infinite  Tariety  of  movement*  in  the  rast  mid  iiitricU*  — 
of  a  voluminous  family  settlement.  And  if  these  docals  arc  mada  ~^ 
tlid  fine  or  recovery,  they  are  called  deed»  to  Itad  tho  Ufca  -,  if  nit 
ta  declare  them.  Am  if  A.,  tenant  in  tail,  with  rrycT»ton  to  liim«en  inra«,wi 
settle  his  estate  on  B.  for  lifo,  romaimkr  to  C.  in  tail,  rumuiudt^tn  D.ta 
that  is  wbiil  by  law  bu  has  n»  power  of  doing  etfwiunlly  wliik-  bia  ova  m 
tail  is  in  being.  Ho  thort'foro  unually,  oiler  makinr  tbu  stfitlemetit  ptnfa 
ODvf-nanbs  to  levy  a  fine  (or,  if  there  be  any  intermodSatc  miuuiDdera.  la  mI 
recovery)  to  K.,  and  direets  that  ibe  same  shall  ennni  In  the  umw  in  wrK  si 
ment  mentioned.  This  is  now  a  deed  to  lend  thu  n»i-a  of  the  fine  ur  twtti 
and  the  fine  when  levied,  or  recovrtry  when  nuHcrt^d,  nliall  cnnre  to  llir  ■»■ 
sppcitied,  and  no  other.  For  thongli  B.,  the  i^ognizvo  or  nwurcrw,  hatfa  a 
Himplu  vested  in  liinntelf  by  tlie  finn  or  recovery ;  yut,  by  itie  opvrallffn  cf 
*8&11  '^"^'^i  ^°  *htH'omc«  n  mere  Intttmment  or  conduit-pipo.  aeiffMl  onlv  0 
-'  vae  of  B.,  C-,  and  D.  in  Huceeesive  order:  which  use  la  •xeenlMl  in 
diAtoly.  by  force  of  the  statute  of  uses.rf)  Or,  if  a  6nc  or  r«>o«ij  U 
without  nnv  pi-evious  sottlcinent.  and  a  ueed  bo  a/tfrvMrda  made  betwws 
jmrtica,  drrlaring  the  usee  to  which  the  vnfae  fthal)  bi.'  oppliod,  this  will  ba«qa 

§ood  as  if  it  bad  been  expressly  li-vied  or  oufiercd  in  fotiacqQ«M*  flf  a  i 
ireclin^  its  operation  to  those  particular  ukum.  Pur  by  atAtatw  4  A  A  As« 
Its,  indcntnres  to  declare  the  uses  of  ftnf«  and  mirovpi-iea,  made  afltr  ifce  I 
and  recovorics  bad  and  sutl'ured,  shall  be  jjood  and  ea«clual  in  law,  and  Uw 
and  reoOTisry  shall  enure  to  sueh  naes,  and  bo  osteoniod  to  bo  only  iu  UW 
withstanding  auy  doubln  that  had  arisen  on  the  atatats  uf  IVnuda  S>  Ckr. 
8  to  the  oonlrary." 


"FinMsnd  ro«iv*Ti(^eunlinu«d.  hD*e*er,  to  fltnuiHli  in  utiui'at'H  ■-^nUTMf 
r«((n  of  Williaio  IV.,  wlion  a  slronft  impulu*  in  fayoar-f  ■■u.v^ 

to  thn  Iviiitiluture.     Among  tbo  rannv  act*  pM*Ml  at  tli-  ■'.  Ui 

havins  this  oVypct  in  view,  none  Ium  (•wii  found  tnonr  -.i,.  „  ^ 

tainMl  Breslor  cmlitax  a  trluranh  of  lc^|p*lHl)Vfl  akin,  thini  .i<n« 

(3*4W.  IV,  c.  T4,)of  whieh  I  nlmll  now  procewlto  (-ivr  ..:,  -.,  ..i.^n, 

Tho  firrt  pnoclm^'nt  i«  that  nftnr  th*-  .ll»t  of  piv^mln-r,  l'..-.'.,  t,..  line  AM  b>  I. 
reKwvury  sufforfd  <-xccpl  wIipii  the  preliminarj  pr(»w»<f[tip»  anvtaary  for  (Ixwicar 
bad  hofa  beforn  that  dny  aolually  ctmmienoed.  Tin*  i>talut><  ncnt  prmrtila*  ft*  ^i 
Dient  of  ouvcnanta entc^rd  intn  provioii*  to  thi^  dkjr  •ppcifii-il  for  th>j  trrrinc  of^m 
mIFerlnfl  reooverifw,  imd  hj  a  Icpalutivp  liat  htiulH  i^I  «mir*  and  <lar«c(a  'm  Ui^  d* 
comnlotod,  thui  drying  up  al  cmrv  a  pmliBo  tourcn  nf  douIili>  am)  iliffli-ultii*  «l 
merly  eneumbored  ttiu  titl<<a  of  otate*.  It  aUn  drclsna  that  all  wurrantiis  • 
mado  by  t4>nnnrji  in  toil  attfr  I)->e«imt)er  31sl,  1833,  ahal!  he  absolatvlr  iiM  ^ 
iasue  in  tail  and  tfaoie  in  remaindor. 

Tbe  grouud  being  thus,  m  it  were,  duared,  a  genaral  wtaMtag  nhinf  llaPowm 
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CIIAPTEU  XXII. 

<^F  ALIKNATloN  HV  SI'WJIAL  rfSTOM. 

•t»  nrxt  fi'  <'«»fjhii|rr  a^^iiirarici'rt  liy  H|HTial  ('Ufttnrii,  obtaining  only  in  par- 
I lai '(■■'*.  atui  r<'l:i(i\r  only  to  a  particular  ript'rii'H  ot'  ri*al  i)nnM*rty.  ThiH 
I'  i^  a  v«Tv  narrow  titl«';  Umm^  (-oiitiiu'd  to  copyhold  lunun,  and  huch 
ry  r*>tat«'s  a^  an*  linliicn  in  untivnt  donicriuo,  or  in  niunorn  of  a  niniilar 


r  t}if  iiNt  l>i*i('tiih«>r,  1  >.'•."•.  ith«*  d.ty  iiunii**!  tor  tin*  <f"«Mitif»n  of  fin<^  and  rvco- 
\i>iv  ;i('tiiul  ti'iiaiit  ill  tail,  wht'tlii-r  ill  {Mi».'«i'*«ii(in,  r«*niiiindi*r.  <'oiitiiijC(*ni*y,  or 
'.  i>h.ill  ii.t\i>  lull  powiT  t'l  ili*»|Hi>.i'  lit'  ttif  laiiiU  i-iituil«'d  «-ilh«*r  fur  u  fi't-««iiii|ile 

•  •r  an\  !•  OS  i'<>iati-.  il-  a^aiii->t  all  |ifr->n'*  rlaiiiiiii^  4*it)M*r  undiT  th«*  «*ntail  or  in 
r  **T  !•■;•  r-ion.  iii<ludiii;r  iln*  <to\vii.  oavin^r  iln*  ri^ht«  i»f  all  |M'rMin*  huvinic 
•!«»r  III  tin*  i*»t:iti'-t.iil  >»<»  ili-iMi^t'il  iif,  and  all  oOut*  •■xr«*j»t  thoiM»  Hpiin^t  wlioiii 
t-it.'iii  i«  i'V  till*  art  auttiiiri/«*d  In  In*  iiiadi*.  A  «iiiiilur  |Miiiv«*r  of  di«|M»Hition.  ah 
cniaiiMitiiiifn  fir  ri*vi*r«]nn«-r-<.  ii*  ^ivi'ii  to  tin*  tftiuiit  in  tad.  wIiom*  (•ii(al«*  liat 
wi*ri>*<l  Mi!ii  a  lia-«i*  U't*.  -n  a*>  to  <*iilar;!t*  ••iii'li  Ui.-m>  ti*i>  into  a  fi*«*^iiii|ili*  Mli^olutti. 

•  till-  t*-n.iiir  ill  tail,  wiii'tlur  uctiial  or  oih*  whir^i*  f*»tatf  )ij«f«  Ikm^h  <^>nvfrt««<l 
•••  i'*-»\  pl.Kf'l  in  iii<i*>t  ri*«|>f«'t<*  on  u  par  uitli  th<'  ti'nuiit  in  tff-Aiiiiiili'.  an  tur  m 

p.iwi-r  I-  I  iin«  »*rin  «1.  Hut  lii^  |k»\v«t,  as  w«»  oliall  iiow  «.<••»,  i«  atti*n<[t*<l  with  <fT- 
ati'»n<.  K'lr  whi'p*  tln-rt'  i«  in  i'xi*>t«'n<'«*  hiiv  t>«tat«'  for  vi'am  dt't'Tiiiiimhlt* 'in 
•III J!  iif  a  Iit*<>  or  livi*«i,  fir  any  ^n*at4*r  4*<*tat4«  inot  Inmh;;  an  t*«t«to  for  y«*anii  prior 
.tl«^t.(it,  and  rri*ati'd  \»\  tlit*  o.inii*  M*ttl«*iiiiMtt  ha  rriMttNl  th«*  i*ntail,  tin*  (*oiiM*nt 
'n«T  ot  »ii'*ii  |iriMrroriit«<.  or  tlu'  tir^t  of  -m-ii  iiwni*r!4.  if  inor«*  tliaii  oti«\  in  iiia«l« 

t>>  iiiaM"  tlio  t'Mi.tnt  in  tail  'tinlf?*^  U*»  kit*  fiititli-il  t«i  tin*  ininii*«liat«*  n^vrmion 
t  ii|»iii  )i>  tiwn  •'>t.it4-tail  I  t'l  niakt'  a  «'*iiii{-l<'ti*  di!«|Mi«i(ii»ii  of  ih*^  ft*«*.  With«iut 
•■iiT  In*  i:tii  l>iit  l^r  \i\^  M\\n  i'.-tat«-t.iil.  ciiiixiM-tin^  i:  into  a  Uih*  fi***.  anil  ranni»t 

III  rt-ni  i:ii<l>T.     Tin'  {mt-xiii  \\ho<*i>  •■•■n--iit  i-^  tlni**  iiiadi*  ri*<|iii>iti*  i^  i*alli>*l  by 

!*•  j.r-.:.  .  f-T  "'1'  ilk n|.  iji.'iit  :  and  li**  >  iii'I"i«i'l  wiili  tlif  nm-t  a)>-*oltit«'  ili-- 

.  !■■  .•  ■■  .uj  i'r  p'tii^iiij  iiio  i'"ii*«"ni.  Ill-  J"  ii'»i  JhhihiI  l.y  an\  uirri'i'infnt  i%hii'h 
.IV*'  •  fiN '••«!  uir->  ti*  witiiliiiM  hi«-  •■Mi-i-iit.  ii<*r  i-»  hi-  ntlii-i*  t<i  K*  tri*atfd  :l4  a 
!h  tt  n  >  •  -n  I  •>!  •-tui;  \  I'.kii  i-on'rol  or  iii'i  rii>ii-  with  liiiii.  wlivihrr  to  ri*«trHin  <ir 
I-  I  -tri-'iit       1'ifii-r  till-  old  <-\«ti-iii  ol   {-•■•-•»\i-ri*'*.  a  I'titi'k  similar  to  that  Hhich 

<ir«"i  >■-.  ill'- -i!!!!  •■  lit'  pr«iti-«-ior  ani'*!'  troni  liii'  ii«M'«-<->it\  of  «ili|a:iiin^  tti**  i*on- 

•  **,   t;i<-   I*'     >M  •iiiitii"!  ti»  til*'  iiiiii:«''li.i(*'  t'r«*i<iiiiM  prior  to  th>'  t*^tut«'<t.id,  iii 
iii.ik<-   .1   t' II  inr    til  till-  /"■  * 'ff  nr  wiA  i»t  I'litrv  :   tlii*i  W;tj»  fiiiiii<l  to  i»}  ••rat**  lu 

■  •t  Miiiri'l'  lit  .ili'-M-iiiMfi.  and  to  faviitir  tin*  ri'ii-ntion  f>f  •■•t.ttt'«>  in  on**  faiiiil\ 
I  »•!  -•  •  •«.  -It  ••!  L'>-M<'>Mti<'n>.  'V\n*  n<*w  plan  lia-«  tlii**  advaiittiji*  iiVfr  th«*  olif. 
T  •'*.  ;'i  )  ';■»•  .--r  itf  i-  ii'»\v  mily  a  <•  ■  ■■'»■•/.  rint  a  ••".•i- .vii- /.  |irirty  :  h»»  may 
<■  .Ti-'jr  in  l-kr:inj  ili"  f't.ih'  witlimit  at'fit:!!;:  th»»  jhiwith  i»r  inti»n»^li«  iiKMiI^'nC 
I  •-:..'•.  i:i'i  u.'li.-it  l>;!.ii_'  ni  tin-  •  iii-iiiiilii.iiu*4-!>  of  tin*  r«*inaindoniian.  wliioU 
.1-1  -  \\  I-    I  iiiii-'f  j'i»"iu'f  itt    tJi*'  "Id  •»'.  "•l»-lii. 

;rii|  irt.   1   i  _•■  n-  \.\\  •li«'|'«-:n^  ]  ••«•  r.  midi-r  Mii'h  i'itn>Iilion!<  ai»  wi«  have  »4»<*n, 

III:!    -.ri    'li'     I'l'-    >f  i''i:<*    III  \!    i>Ii:ii-t«    lli..t    tin-    •l.«|>if.itioil  ••liall  U*  t'llt-t't^l  ItV 

■  t  'II-  :»<-';rt!i  •■•  ii'f  l'.iti_»  a  will  l.\  wjii.-li  tin*  »anii>  di!>|MWitiiin  iiiicht  havn 
!•  :*  I 'I-  t' ii  lilt  in  t.i.l  lia*I  )M>i'n  ti>ii  iiit  in  t'l-i- -ini]  li*.  liiir  ^iirli  ihoiMtf^ition 
'..  ! 'If  I  \-  ■■!  • -t  ■■.  Iiclil  ti  nm-f  nni'-t  l-f  niad»»  itr  fvidfii«-»*d  l»>  "htil ;  and  no 
n  r>-'^inij  :'i>''-!v  .n  •  ••iitr.ii-l.  n<itwitli->*..tiidin^  it  Im*  ••vidt'intil  liy  d 1.  «liall  li«* 

•  r  !*i«-  a-  :    ••"'..<*.    it  law  nf  ill  f|iiiiy.     Ill  till*  rt'-p«'vt.  tti**rf'f«»ri».  a*  uii'li-r  th«* 

K>-  t  •■:r  :•    *  (  I   .iTrl   r<-]ii  liii'li-riiiaii  ar«*  niori>  f.i\iiiifi-<l  than   thi*  hi*'.r-at-Iaw  of 

'.•■'■  -  :ii|   ■  .  A..   :.i  tin-  aii'iot.ir  X  roiitra*  t   ImipU.  an<l  wlitim  hi>  m.iv  Uir  hv  hij 

i;  o:>  ••  IX. 1!   )ii\f  :itiv  "pi-rati'Mi  iindt^r  tin*  ait  irxofpt  a  Ifm^o  al  rark-r^'nl  for 

■•.«.!i*\  ■  'i--  '. .  r-    'ml'---  fiii'«lli'.|  III  i'|i;iiii*fr\  with;n  .-lix  cuh-ndar  ni«>nth«  aft«*r 

■  II       \"}f  •        .  !i'  .1?  I  In*  j.riit«*«-i'»r  ni.iy  Iw  jrivi-n  hy  iht»  ■•arn*-  ili**-*!.  i»r  l«y  a 

)...  I    |,*.>>.  :i{.   I  <:  }..<  ,-\,->  !!!•  •!  nil  i»r  hfturi-  th**  day  whi'n  thi*  di'M-ntiiliii);  dt*<Nl 

•  l     ii;d  'u    '•  ■   i:  .'•*  '■  -n-i'ii'mj  d 1  iii'i-i  hi-  lik'»wi-it»  «<nrolli*«l  at  nr  Iwfori*  thi* 

li  x\ '"'li  r  'I'-   I  ;-  ••himI1«-.|.     \  ti'n.iiit  in  tail  of  laii'U  hfid  Kv  «'«»py  »»f  f»»urt- 

•  •  -T  t*>   )  ••   I  !■■  ■  ■!  ■■!i»'.  .iifl  ii'«T  nii<ri>lv  uii  i--tatf  in  i*i|iiitv.  nin«t  i|i*i-»«»»  nf  lii^ 
I"-  u  1   r  -n  *li'   M-  I  tl  w.i\  .      It.  hi'V^.-viT.  hi*  ••-tit.*  !•••  hut  an  »*ipi!ta*!i»  oni*.  hi* 

»-.     ■•   ;!   'irh'T  'iX     •iiTi'ii'l'T  or  h\  d"id  :  uiid.  i!   hv  d«-«H|.  *iifh  iliN-d  !nii>»t  In* 

ri   t'..-  it.iif*  r-A)".   i-  irri-f   :il-o  tht»  d I  hy  whirh  lht«  pr*»t«^"t«ir  lif  th**ri*  I* 

i-iit-  t"  th>  'i:*:->-ii:i>ii.     Ihi!  it  thf  di^po-jtion  U-  niado  )>y  purrt'ntlfr.  the  pfih 
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n&ture;  which,  being  of  a  vory  pwiilinr  kiml,  am)  nri-inutlj^l 
t(iDiinc>lPB  in  ]>ure  or  pi'ivilcif^'d  TitUuugo,  won.-  nvvtrr  nlii'ttal'lo  by 
that  ini^ht  t«nd  to  du feat  thu  lord  of  hi*  ocigniorj-,  it  in  tlu-nrtnm 
of  ft  copjhold.(ii')  Nor  uiv  they  traiitA-fubk-  by  iriAtti-r  tif  n-c-urU, 
king'ii  tiiiirls,  but  tnily  in  tht-  court-buKin  of  thv  lord.'  The  ntrib 
tills  is  gcriirally  by  mirrauler;  though  ID  aume  nianois.  by  M>»;cijil  v 
veriet.  in:iy  In-  sutlt'red  of  eopyholdsi(6)  bat  llioso  differing  lu  noibi 
EhJm  riiivVei-iea  of  Frve'  land,  savp  only  thnt  they  aro  not  eutTfrvd  h 
courts,  but  in  tho  court-b»ron  of  the  niauor,  1  shall  ronfino  myH«U 
ances  by  «arpcndn",  onii  llicir  (ionoi'uuonoiw. 

Surrender,  gvrmnirrMHio,  iH  thu  yii-lding  up  of  tlm  mtutn  by  the 
tho  bnnds  tif  thu  loi-d,  l<)r  ituc-h  pnrnoBoti  an  lu  thi>  surnui'lcr  nrt>  nxn 
tt  may  ho,  to  tht  use  and  behoof  ot  A.  and  Lis  lieim ;  to  tbt'  uttn  ut  hi 
*8661  ^""^  ^'**  ''***■  "^^^  pi-ocOBB  in  most  manors  ift,th>ir  ■ibu  tvai 
-I  tlio  steward,  dthur  m  court,  (or,  if  the  ruotoni  pifrmltii,  out 
eUe  to  two  customary  tenant«  of  thu  bbidc  munor,  providod  tbcre  bt 


L 


teotOT  may  pre  h'u  coriMiit  tn  lh«  pnrMiD  I«king  tbn  ■urmndor.  Tli«  * 
enabliw  the  coinuiiiwioumv  of  bAnkniptoy  tij  diifiimi  bv  di-iid  of  Ibe  binik 
teiiMit  in  lM.il  li>  aH  lai'iiH  an  ».xteM  m  ih«  bankrupt  hiniwlf  iiiifibi  b«ve  ■! 

One  at  the  pur|MMMi  to  wbkh  tinoi  wert>  fonuerlr  applied  mu  (o  poca  ll 
lnter««t»  of  mikmrd  womvii,  wlu(.'}i  oould  not,  vu  •ri^'nint  or  tht-  UirapontT 
povrirtur«,  havi>  bxt>n  otliorwisci  etfnrttuidl;  btnind.  Thi'  act.  UH>ii>fnm,  pro 
ahall  bo  lawful  for  ovt-ry  mttrri^^d  waman  (in  every  raw  except  that  nl  bnii 
tail,  wiiich  I*  oth«rwi-«>  (•tovjiIhI  for  by  thi*  act.  •*  no  baro  aliovxiy  mvd  i  In 
poae  of  lancb  of  any  tonuro.  and  monoy  subiHrt  to  bn  inTMb.-^  in  l>i<>  pun-n 
and  to  dispone  at,  telvaim,  «uTroud«r,  or  esliujiutab  any  vtaU^  whi<!h  ■!>■>  4 
and  hep  husband  in  h><rr  rijihl,  may  bavo  in  any  nii^h  Undi  or  oiotit^,  and  H 
eztiiiKuish  any  power  vrhipli  >h«  may  havti  ovi^r  noi-b  land*  ot  monvy,  aa 
though  i^e  wer«  a  fi-Tri«  ^n^\t^.  ItUI  her  huKlianU  in<i>l  miii-nr  in  Ihe  dnwi 
also  be  produced  and  ackumvlodgod  by  h<-r  brffirr  n  rnAgr-  of  onf.  nf  ihr  ro 
of  Weeiminstcr,  or  n  oounty-oourt  jii'ls"   '  I''  &  ""  V"  '   ■•    '""    --    7'!  '    -r  ' 

the  commitwioncrx apirfiinted  hy  tb*  Iit'I  ■'•■■'■   ■!-' 1,,.  .  .  .  ,., 

noae  of  takin^t  tuch  acknowliKi((mcnt> .     '  ■  ■  .      . ,     ■ 

nor  husband,  an  to  hnr  kiiowii-d|ct-  ot  1I1 

«ons«>nts  toit,— ac<>mmony  wbioh.  ao  "'<- I...1.  1  i.  1  ...n  )■,  ■ .  .r,  ■.-  l-  ,,-  ,  ,v 
woman  was  eogniror  in  a  fino.  If  Ujc  <Ji>("»iiiiiii  iiri.Tn';ivl  u-  Ik.  nia<l'.  1 
Gopyliold  tenure  to  nlitch  thi>  married  iroaian  bi  ontiilitd  for  an  o«tat«  at  la 
done  by  way  of  sun«ndr>r  into  tbf  han<U  of  tha  lord:  an  oauitablv  totals 
may  b(^  disitoHi-d  of  in  tlio  muih  way.  or  by  deed.  Wbi-norer  it  i*  (Joan  hy  ti 
marrj««]  woman  i«  to  be  ncpapatnlyexaminwi,  by  the  peiwin  laklng  tbv'ati 
the  Tolunturr  natiiri-  of  (Im  act, 

.Suuh  are  brielly  the  pniriMOiut  of  tbi*  ImportHiit.  utaluui,  lijr  which  Ml 
now  be  almiilutely  alb-nalrd  or  barred  and  rooTnrlpd  intn  ntato*  in  ftv,  1 
the  inlertwtn  of  mamed  women  may  be  {uiHtsl.  Tbal  wbiofa  woa  (oramrh 
aarieti  of  tedioiu  forma,  wtib  (terpelual  daiiser  of  rniir*  or  amiminna  wlikh 
the  whole  transaction,  is  now  aeeompUsboil  by  a  limpla  deett.  the  muuc  in  ._ 
by  which  any  other  owner  nii^bl  eonvey  his  interaat,  nr.  In  o«r4B  uf  copTb(4 
anrrender,— the  only  additional  rftqairilnn  beinn  that  th»e  net*  lie  ilonn  irtth. 
of  certain  proper  pnrliei,  who  are  dearly  d^fineil,  that  ibe  lirnd  bn  ranjllf^ 

ea«*  of  a  married  woman,  tliat  it  be  aeknowlodpid  by  bw  in  ibe — * 

the  act. — Rrrk. 

'  Littleton  txeet.  76)  was  protiably  our  aotlior'a  aiitlioHly  f(xr  fUf  il.v 
lest.    Littleton  wiyn.  "Tenant*  l^  (v>py  of  enurt  mil  ahu!!  1 
pleaded  for  their  ten<>menl»  liy  the  kinii'i  writ;  Inil  if  lli-;.  ■ 

tenementM,  ibey  Hhall  have  a  plaint  entered  In  tin-  UmVa  ■. 

FjU-I  of  Ilarrin^on.  1  ,W.  *  Walk.  540.  the  ma-tM  of  th'  i 

to  ^e  manni-r  of  proeeedint;  for  the  nwoveryof  .-uti'iril  . 

can  be  only  by  plaint  in  Ibe  lonl'k  court;  but  t)i.<t 

when  it  wa»  doubled  whether  rou  eould  pn)ee«>(l  ! 

bring  an  (jectniont  for  a  eopyfioltt.     Bvl  titt  that  ' 

now  otien  to  i-ieotmente  for  eop,vhi4d»i,  in  the  xciv' 

b^-  Littleton  (Msot.  TO)  nnplie*  generally  to  ait  B<'iiouii:  I41I  wsl^gM 

not  true  to  that  est«nl. ' — CaiTTV.  ^^HH^I 


CuAP.  22]  OF  TiriX(^;S.  86( 

t'»fii  t«»  xv:irr:\nt  it  ;  nii«I  thon*.  I»v  «li'liviTiiii'  in*  a  phI.  a  ^rlovo.  or  otlior  Bvnil»oI, 
a*«   tlif  c-iwtiiiii  ilin-«'l^,  ri'<«ii^iis  into  ihi>   liamN  i»r'  tin*  Innl.  I>v  tlit*  hainiri  aii<l 

at'fijit.ti »t  III**  **:ii<l  ^t(*xvanl.  or  of  tlit*  s:ii<l   two  ttMiaiit^.  :ill  ]ii<«  intorcst  aii<l 

till«'  to  t!ii'  ('-talt';  in  tru^t  to  he  a:;;iin  «;raiit('f|  out  l>v  tlir  Itml  to  siirh  |u*i*HonH 
aii'l  t'lr  -ip-li  ii*>i-<«  n<«  arc  naninl  in  tlw  sniTfii«ii*r,  ami  thi*  fii<«toni  of  tin*  iiiaiior 
w:ll  warniht.  If  tlif  surn*n4l«T  Im*  niadi*  out  of  court,  tlion  at  tin*  m*xt  or  soino 
Mili**4'«|r:i>hi  f'oiirt.  tlif  jiiryor  liotnatr**  inii!<»t  ]in*M'iit  an«i  timl  it  upon  tlirir  tiatlir*; 
wliii  h  |<ri<«iiitnh'nt  is  an  information  to  tlio  jonl  or  lii-*  htt-wanl  of  what  liat 
li  I'u  tra!i-a(-li-«l  <»iit  of  i-ourt.  IinnitMliatt'lv  u]Min  *«u('li  Hurn*n«h'r  in  Ciiurt,  i»r 
ii;»  'n  iin'«riiini<-Tit  of  a  ?«urri*n<irr  made  out  of  t-ourt,  tin*  lonl  l>v  hii*  Ht(*war«l 
L:\t:tT>  t!i«'  ^:lnl••  laii<l  ai;ain  t«»  rrstutj  //»/»•  »m/\  (  wIii»  if»  MMntMiiufS,  tliou;;li  nitluT 
i:i.j'r'»|«'Tl\ .  rallnl  tin*  •*iirn*ii»li'n*i'. »  to  Imltl  l»y  tin*  antii'itt  n-nt?*  ami  rUHtoniarv 
•x-rviii"*;  aii'i  tlii'ri*U|M>n  atlniit*^  liini  tmant  to  tin*  4*o|iyliolil,  acconlin^  to  tin* 
f»rTu  an«l  iMf»'<i  *\\'  tlu*  surrfnth'r.  wliii-li  niu?*t  ln»  cxartly  |MirHurf|.'  An<l  llii«»  in 
floiii*  I'V  ilflixcrin:;  wy  to  tin*  now  tenant  tlir  nNJ.  or  irlovc.  f»r  tli<*  like,  in  tin* 
iiauit'.  an'l  an  ihi'  >y(nlN>l,of  ror|»oral  sri-in  f»f  tin*  lan<N  an<i  trnnnrntrt.  r|Min 
\v  I...  !i  :i>lnii^'<i<>n  lit'  pays  a  tino  t'l  tin*  li>rtl  ai-ronliii;:  to  tin*  custom  of  tin*  manor, 
mti  1  TaUi"<  thi'  oath  of  t'caltv.' 

In  this  hrirf  al'Mract  of  tin*  manner  of  transfrrrinir  «*«»iivlioIi|  ontatcs  wi*  inav 

• 

|i!a;rily  !i\n«'  tin*  vJHildf  flloI^t«•|•*<  of  the  feo«lal  in*<titiition-«.  The  fiet',  hfint;  i»f 
m  li:i-**'  nature  anil  tenure,  is  unali«'nahle  without  the  knowleil^r  an<l  eon*«ent  of 
the  i'lpl.  Fitr  thi>  |Mir|M >so  it  i>  resii^neil  up,  or  **urren<lerei|  into  hit  lian<ls 
( 'ii^T":n.  auil  (he  inilul^ein-e  of  the  law,  whieh  favour>  liherty,  ha**  intw  ^iven  the 
t^-iiant  a  rii^ht  ti»  nann*  his  ^ueee•«sor ;  hut  t'onnerly  it  wa^  tiir  otherwiM*.  Ami 
1  am  apt  ti>  ^uspeet  that  this  ri;^lit  is  i»f  mneh  tin*  sanu*  antitpiity  with  tin* 
intn>  111!  tiiin  of  um's  with  n^peet  to  freehi»hl  laml.H;  for  the  alienet*  of  a  copy. 
Ih'M  hati  u\vr*'\y  jn<  fi'lti'  t>inutn.  tor  whieh  'then*  was  no  renn-<|y  at  law,  r»'{|— 
but  tinlv  hv  .^tthturn'i,  in  ehain-«'rv.. '•»  When  theri*tore  the  lonl  had  '■ 
Bfifp(i'<ia  -nrriMuler  oi'  hi-*  tenant's  intere-l.  uinm  nmtidenec  to  re-t;r:int  the 
f»taTe  t'f  arpithiT  per«».in,  eillier  then  eNpressfy  nann''l  **v  to  ln«  at^eruanN 
ji:i?in-i  Ni  ihe  iruaiil  s  will,  the  i-iianerrv  enIl»niMl  ihi«»  trii-t  as  a  niatti-r  ot'  eon- 
h-  .-Mil  •'.  uhii-li  iurisilirtiiMi,  tli<»ii:rii  MM'niiu::lv  new  in  the  tinn'^f  I'Mwapl  IV  ,-•/, 
wa-^  ;.'«  ni-rally  a'''|uie««ieil  in.  as  it  opeiM*<l  the  way  tor  the  alienation  «»f  «'«»p\- 
li*»I'U.  a*'  Well  as  Ml"  IreelmM  estates,  an*l  as  it  ren*lerei|  the  i/v  i»f  thein  Inith 
fiiti.riv  iiev  i<*aMe  hv  testament.  Yet.  even  to  this  liav,  tin*  new  tenant  ranm*t 
In*  a>li:iMie'l  hut  hv  eiunposjt jiin  witli  the  Inpl.  au'l  pavini;  him  a  fun*  hy  way 
«if  a*  Ufi'tw  |i'«l;;nn'nt  tor  the  lieeust*  of  alionation.  A*M  to  thi**  the  plain  t'eiMlal 
inVf^TitMre.  hy  lieliverin;;  the  s\  mhul  of  M'i>in  in  the  pn-smi-e  i»f  tin*  other 
tfiiaii:<*  in  ''pen  cinirt  ;" '/»ii /«»/•*  h*i.^t*i  r-/  iifmf  r"r/'>*ntint  '/'mfli^'ti  f»>irrt'jitur  a 
i/#»fi  •.  .  >.  iftt'Mfit'itUfn  fit*'*  n  flirt  ntt  ;  tfUiV  -^'ilft  in  t*>r,im  tlu^'hus  Vtisttiits  ^uUntuitrr 
jit-rt  /''.'f :"  f  ,  an«l.  to  cmwii  the  whi>le,  the  i»ath  ot"  t'ealty  is  annexeil,  the  \'vr\ 
Ififfl  of  t'«-i»>lal  siihjcrtion.  Fri»m  all  whieh  we  mav  t'airlv  eonehnle.  that,  ha«i 
there  Ihtu  ii'i  oiIht  eviiienee  of  tin*  t'aet  in  the  n  si  ot'  our  tenures  und  estatos. 
the  v«TV  exjsi.-ner  *t\  eopvhojiU.  and  the  manner  in  whieh  thev  an*  tniiistern'd. 
w*uid   ue  ontestahly  provo  the  very   universal   reception  which  this  imrthcrn 

"    I  r  .  .1  1-    i  .-.  '•    I".*./. ;   i  f  J. 

*    Itr       *'  f    I.I.   r  n  l»i.*  i*r      y%'-.  In 

■I'    *    'ir '.  1,1.  li-r  d.'-   )••  :->ri-  tit*' ;i'liii:![.iiii !"  t)i.- -uii.ii.|. ■!•-■.  hi*  hi>ii  wn'iid   l.ik" 

\t\  .j.--. .  ii*.  .I-  tip'  >iti  !•  iid>-ri>r  iiit'd  '••'i>til  i»t  lilt"  pri-iui-e-..  n-*  h-j.il  tith*  v»--linj!  m  •  •ur- 
fvn-i.  ...    !,11   i-l!ii;ft.iii.-.'.     't  K-«-i.  li'J.     1  Siniiii.  .;•».;.     And  wli.-re  .i  di'Vi-e  w.ii*  ni.ii|t«  !•> 

An  lilk  .  i:ii.M<  d  d'  \  i it  w.io  lit'M  ih.it  ■«ii«  li  ^i-i-.ind  d.'\  l«*-*-.  tli'MijIi  aihllltled,  etiuM  Ui*l 

r»s .  ■. .  :  .i:  .  .  .  Mil-  n!.  '."V  lii-  .tdiii.t  i.tii.  •'  liid  n  •  iilail-in  !■•  til'*  1  i^t  l-'^il  surp  n  h*r.  I»u: 
tlif  h  J  i  :.:..-  r.-iii  iiiii-d  in  ili»*  hi-.r  ni  ihi-  «.iirifndi-inr.  — liie  tir*i  le*i.iit»r.  7  l^ol,  ?*. — 
t.'iii?:  I 

*]■  '\''r.    ■ij«I   intiii:*  m  »v  )**•  :idni'.*ti-l  liv  th- t  iiHorii")  or  i!U:ir«lian:  anil,   in 

difi-,.?  •:  '..' .1-  .ij>|*«' ,t  .iiii-i<.  til*'  jiii-.l  ni  IV  .t)'|H>i(ii  a  t;iiiir<li  m  or  :tttitin«'\  fi*r  tlt.it  pnr- 
]•*-»•  II  !i."  liii-"  .III*  !»••:  j.iid.  tin*  lii:d  ni  IV  fiit'-r  itnd  rfi».i\f  tin*  profits  till  he  :-• 
•4fi»!i-  1  .■  »:iir.it,'  \--iri\  i.>r  tin*  *.uue  up"!!  ii*'iii:ui>l  '»!  lli**  |mt-"M  or  |"»r^oM«  entith**! 
lo  th'  -nil  Mil-:  I'Wt  n«i  t'«i  It  itiir.*  s|i.i||  )...  in<inred  ^v  int.int*.  or  ionu'Ji-^MVorl  for  noi 
*I.|-'.»r.ij^.  of  i.'ia^.hp*  t..  iii\  tin.-.    '.»  (m-o.  I.  i ,  'J'.*, — i.'uirrv. 

•:» 
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Bystom  of  property  for  a  long  time  obtained  in  this  island ;  and  which  eon 
munic'ated  itt»eif,  or  at  least  ite  similitude,  even  to  our  very  villeins  and  bondnica 

This  method  of  conveyance  is  so  essential  to  the  nature  of  a  copyhold  «f«tatfl 
that  it  cannot  properly  be  transferred  by  an}*  other  assurance.  Ko  feuAnaii 
or  (rrant  has  any  operation  thereupon.  If  I  would  exchange  a  copyhold  e#U& 
with  another,  I  cannot  do  it  by  an  oixlinary  deed  of  exchange  at  the  c-omma 
law,  but  we  must  surrender  to  each  other's  use,  and  the  lord  will  adiuii  ■ 
^opo  n  accordingly.  If  I  would  devise  a  copyhold,  I  must  surrender  *it  to  tibi 
-*  use  of  my  last  will  and  testament;^  and  in  my  will  I  must  declare  mj 
intentions,  and  name  a  devisee,  who  will  then  bo  entitled  to  admMsion.(^f)  i 
fine  or  recover}'  had  of  copyhold  lands  in  the  king's  court  may,  indeed,  if  do( 
duly  reversed,  alter  the  tenure  of  the  lands,  and  convert  them  into  frank  tee^§] 
which  is  deiined  in  the  old  book  of  tenures(A)  to  bo  "  land  pleadable  at  the  cttn 
mon  law ;"  but  upon  an  action  on  the  case,  in  the  nature  of  a  writ  of  demti 
brought  by  the  lord  in  the  king's  court,  such  fine  or  recovery  will  be  reri-msd, 
the  lord  will  recover  his  jurisdiction,  and  the  lands  will  bo  restored  to  ibdi 
former  state  of  copyhokLft)* 

In  ordcT  the  more  clearly  to  apprehend  the  nature  of  this  peculiar  asMinMei 
let  us  take  a  separate  view  of  its  several  parts ;  the  surrender,  the  preiieiiiiiiist, 
and  the  admittance. 

1.  A  surrender,*  by  an  admittance  subsequent  whereto  the  conveyance  it  to 

(f)  r<».  Copyh.  {  3A.  (ft)  r.  tenir  €H  /^mmkr  fim. 

{9)  Old  Nat.  Hrev.  i.  ItrUff  d*  rtrto  clautn.    V.  N.  B.  13.  (')  t^  buuk  UL  paflp  lt«. 

*To  prt^vont  tlio  rorurrence  of  the  evils  which  frequently  resulted  from  the  deiinn 
of  ('opyliold  lands  oiiiitting,  either  from  n(>>:Iigence  or  ignorance,  to  surrender  them  totbi 
uses  of  their  wills,  it  was  oinirtfd  by  55  G«h).  III.  c.  192,  that  where,  by  the  cuAtom  of  UT 
manor  in  En;;land  or  Ireland,  any  cojiyhold  tenant  thereof  may  bj-  will  di9poe»eof « 
af)])oint  his  <-()i>yhold  tenement,  the  name  having  hc^en  gurrendered  to  such  ums  a^fU 
he  by  such  will  declared,  every  disjiosition  or  cliarge  of  any  »uoh  copyholdi,  orof  Hf 
riglit  or  title  to  the  same,  made  by  any  Ruch  will  by  any  person  who  shall  die  after  l»>>*l 
this  aet, — vi/.,  Il2th  .Inly.  Is  IT), — shall  beajjetieotuahri/Mou^A  no  turrcndcr  U  made  to*M%mf 
,vtvh  w'lfl,  as  it  would  have  been  had  sucli  surrender  been  made.  But  the  claimants  oadfl 
(ho  devise  must  jiay  the  stumi»-duties,  fees.  Sec,  incident  to  a  surrender,  aa  well  a<  tben 
upon  admission.  Hi'fore  the  ]>jtssing  of  this  act.  equity  would  relieve  in  faTour  of  avil 
or  younger  cliihlren,  (but  not  of  a  brother,  grandchildren,  or  natural  children,)  orvhcM 
CO] jy holds  were  devise<l  for  the  payment  of  debts.  8ee  1  Atk.  387.  3  Bro,  ih3l.  I  P 
Wms.  0<l.  2  VoH.  r)^2.  Ti  Ves.  544.  o  Ves,  557.  But  where  a  surrender  bj  a 
woman  to  the  use  of  her  will  is  required  by  the  particular  custom  of  the  manor,  tin 
of  A  surrender  is  not  ai<led ;  for  the  ^i^t  Geo.  III.  c.  11)2  only  aids  the  want  of  a 
surren<ler.  and  tlie  surn'ndt-r  in  tliis  ca^ie  is  matter  of  substance,  and  requires  u  h 
accompanied  by  the  separate  examination  of  the  wife.  5  Bar.  k  Aid.  492.  1  DoirLftl 
Si  S.  ('.  Where  copyhold  j»remises  have  been  surrendered  to  such  Yuen  aa  the 
shall  appoint,  tlie  ap})ointm«'nt  may  be  made  by  will,  and  a  surrender  to  theusesof 
will  was  not  necessary  even  bef»>re  this  statute.    3  M.  &  8.  IoS.^-Chittt. 

By  the  Wills  A(>t,  1  Vi<'t.  c.  *2i).  all  cojiyhold  lands  are  made  deviaablei,  whether 
is  or  is  not  a  custom  to  that  eti'ect. — Kf.rr. 

^  A  line  of  lands  in  ancient  ilenifsne  levied  in  the  eourt  of  Common  Fleaa  ianocahi 
lutely  void,  but  voirlable  by  the  lord :  and  it  seems,  aceording  to  Hr.  Pres«ton,  d^^v^ 
lan<ls  are  within  the  s;ime  rule:  but  it  is  clearly  more  correct  to  lerv  the  fine,  orsai* 
th«'  recovery  in  the  lord's  court.    .See  1  Trest.  on  Conv.  266,  267 ;  ancl  seo  3  T.  R.  Mft- 

OlIITTV. 

•  A  surrender  does  nrit  destroy  a  contingent  remainder.    2  Saund.  386.     It  receiwilfcl 
same  construction  as  deeds  o]tcratin;r  by  the  statute  of  uses :  and  therefore 
ilers  cannot  be  imjlietl.     1  Saun<l.  lsr>.  b.     A  summder  may  be  by  him  in 

I  Saund.  147,  a.,  n.  \\.  The  surrenderee  is  an  assignee  within  the  equity  of  the 
Hen.  VI H.  I  Saund.  *24l,  a.  His  title  begins  from  the  date  of  the  surrender,  by  n 
and  therefore,  after  he  ha<  bfcu  a<Imitted,  he  may  hiy  his  demise  in  ^ectmentoaAl 
day  of  surren<ler.  and  re.-over  mesne  profits  therefrom.  I  T.  R.  COO.  2  Saund.  tt<i 
n.  12.  Hilt  an  e(|uity  of  re'lemption  cannot  be  surrendered,  (2  Saund.  422,  d^  n.  kJ^ 
devisiM'^  of  contingent  rcmnindfi'^  on  a  copyhold  not  being  in  the  seisin  cannot 
Furren<b*r  of  their  interest,  nor  will  such  a  surrcmler  operate  against  them  or 

II  Kast.  lsr».     A  feme-eovert  who  sin*renders  cojiyhold  ought  preWoualy  to  ba 
•eparatelv  from  her  husband,  by  (ho  steward  of  the  manor,  or  befoi«  tiro 
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V  it*i  pfrfrr'tinn  niitl  ronfirmation,  in  rather  a  TnaiiifoMtation  of  ilic  uiiiMior'n 
i«»ri.  iliaii  a  traii^ttT  ot'  any  iiitort'^t  in  iH>r*H<'S!«iori.  For,  till  admit laiicif  ot* 
'/'I'  t<.v,  tht*  lonl  takrth  iiutifi*  of  tin*  Mtirn*ii(lori>r  art  liiH  ti'iiaiit ;  uml  lio 
rvToivr  tliti  }lrotit^<  itf  till*  land  t<»  his  own  \im\  uikI  hIiuII  dirH*liar;^<'  all  Hc*r- 
Jiii'  to  tli<*  lonl.  Yft  tlic  illti•^■^t  roiiininH  in  him  not  ul>si»lui4>lv.  hut  «i/6 
ftip  hf  f-aiHiot  pa^N  away  llii*  land  to  any  othrr,  or  make  it  hiihji'<*t  In  any 
4*iH-iiiid»ranti'  than  it  wa**  Miiij<*('l  to  at  tho  timo  of  the  Hurrt'mler.  Hut  no 
•r  ot'  l«-ir:il  iiiti'rc^i  i**  vostrd  in  I  he  nominee  bet'ort*  admittance.  If  he 
.  he  i^  a  tn'-pM^MT,  and  |iuni>hahie  in  an  aetion  of  tn.*M|las^:'  and  it'  he 
idrp«  to  tht'  UM-  ot'anotlitT.  mi<*li  HurrtMnler  Ih  mendy  void,  and  hy  no  matter 
\ttU'i,t  ran  ht'  fi»iitiriiH*d.  For  tlioui;li  he  he  ailmitteiJ  in  purHuanee  of  the 
\\\  MirriMidci*.  and  tlit-n-hy  a<M|uin*-«  atterwanN  a  Kuflh'ient  and  plena ry  inti*- 
•  ahMiliiii*  ou  MtT,  yi*t  hir^  MToiid  ^urrentlrr  pn*viouH  to  hirt  own  admittance 
•liiti-ly  vojil  nh  ihttft;  U'l-auM*  at  the  time  tjf  hiicIi  Hurrender  he  hat]  hnt  a 
dii\  ot'  an  ini«Tc<*t.  and  could  thci*et'ort*  tninM'er  nothing:  and  no  Huh*M-- 
U'lniittanci*  can  make  an  ad  *nHf*\  wliii-h  wan  ah  initio  void.  Vet.  thtiu^h 
till-  ori^nnal  Mirrciidcr  the  nomiiut*  hath  hut  a  iN>f«Hihillty,  it  iH  however 

I  poH^iilili(y  a>4  tnay  uln'iH-ver  hi*  plca^'H  Ih.»  re«|ueed  to  a  certainty  ;  for 
intit  cither  hy  force  or  fraud  Ih'  dcpriveil  or  thduded  of  the  effect !«  and 
ol  the  Mirreii'ler;  hut  if  the  lonl  refuM*  to  admit  him,  he  ih  compellahle  t«i 
\  a  hill  in  ehancer\ .  or  a  i/».//«»/f/i/oM.M  A  .*  and  the  Kurrcntlert»r  can  in  r  ».i(.|| 
•4*  defeat  hi^  LTruht  ;  hi**  hands  heint;  ton>ver  hound  from  di^pf»?«inLr     ^ 

land  in  any  other  uay,  and  \\\>  mouth  fort*ver  ftopiK^d  trum  revoking  or 
■rniandiiiLT  hi^  <i\\n  di  liU-rate  act.'/»' 

•<  !•»  the  fi'.^f  nftin  nf ;  thai,  hy  the  tftnt'nil  custom  of  manors,  i**  to  In*  maile 
iii-xt  etMirt-hariin  iniuiciliatclv  after  the  r«urrt*ndcr;  hut  hv  ."in'uil  custom 
le  plai  i"*  it  will  he  |;<mm1  thouifh  maile  at  the  se«*oiiii  or  other  ^uh^el|Ucnt 
.\n«l  It  in  to  hv  hron:^iit  into  eourt  hy  the  s*ihtt'  iH'rNiin-«  that  took  the 
di-r.  :iiid  tlx'n  to  lie  ])rt"«(>iited  hy  the  homaire ;  hihI  in  all  point**  material 
■lim -|-»nd  wiili  tlie  true  tenor  ot'  tin*  ^urrender  itM-ll"  And  ihi-reloiv.  if 
rn  t<'l<  r  Im>  i-oiidiliniial,  and  tht*  pre'^eiitinent  he  ah**olute.  hi»tli  the  ^ur- 
•.  |in*iiiin»«iiT.  aihl  ailmittanee  theren|N>ii.  :in*  whidly  voiil:^//!)  the  -ur- 
•,  :i^  h' iriiT  never  truly  pre-'ented  ;  the  prt^svntment.  a-»  helm;  faUe  ;  and 
iiiitTat.t  t.  a^  heini;  t'i>undeil  on  >ueli  untrue  preM'ntmeiit.  It  a  nian  •*ur> 
■-  ••ii:  of  (••iirt  ahil  die:^  het'ore  piv^Mitnient,  ami  pn'*<entment  hi*  mad>' 
i:-  •iiaTli.  a«eiirdiriir  t'»  the  cu*>tom.  that  i**  >utlicient.i  fn     Si  Iihi,  if'  *t>lu*f 

-1:.  H  l.i-iin-f  prt'«.eiiiineiii.  yet.  upon  ]ire*«enlnient  maile  after  hi**  ih*ath.  his 

•  ii'-'iiiij  T<i  iIm-  (-u**1i»im  ojiall  fie  a'lniittfil.     Tht*  sanu*  law  i^.  it'  tho^i*.  into 
haiii-  ilif  -iirrenijrr  i^  njaile,  die  U-tiire  presentment  ;  for.  upon  ^uffieieiit 

ill  •-•■i:-!  that  ^U(-lt  a  >urri-nder  wa**  made,  the  htnl  ^hall  W  compelii*<l  t«i 
a- 1  •••'  ..ii_:!\ .  And  il  (in-  <«!e\\arii.  lite  tenant<«.  or  others  into  \\ h^^e  hands 
!jrr«  'I'll  r  i-  Mia«h  ,  n'Iii«««'  op  ne^rli-i.t  to  hrinij  it  in  to  he  pn*>enleil.  uiM>n  a 
n  I'f  !•  li*  d  ti>  tlie  li>r<l  ill  hin  euiirt-hariui.  the  party  urievtHJ  nIkiIi  find 
v  1>  it  It  tin*  li>rd  will  not  do  him  riirht  and  justiee.  he  mav  ^ue  iMith 
•  :  I   ."  vy  '  :.  ■«  i>.i.i  \  *i« 

•  ^'',  -r  •  •  .  il  •  u^totn  :  .liid  it  it  l««'  \*%  «iii-li  ti«t*«  a«  -lie  »hail  \*\'  will  ap}»*:iit.  ii  |tM|H*r 
'  '  J   ■  •  I-   .1  UiII.  tii'Wjli   iii.iilf  !•>   iii*r.  l.\  :ii»;  Iht  liti«l«:iiid.  ii  a  ^'i>'d  i-\fi  ution. 

•  L  ;  -  •  IIM  IK 

-ii-*«  I" i«  r«  .   utMiM   ii'<T   H'«\v  )•••  i'(iii«iil<-n*<l  ii  tre'«|M«*«er :  fur  it   li.i*  1'«'fii  ilfifr- 

I'll*  :.•    !ii.t\   r<>n'.«-r    n  .tii  i  ••■•  titi<'nt  -i::.iiii«t  tlif  «iiiTt>iid>*r<ir.  iifMiii  :i  •!•  !tit«»*  laiil 

.    -■.  '.  ».  !•  •    w  }i«ii-  »}-•  :■   \\.i«'  .III  .iiliiiirtai)i-i'  ••!  -iii'li  |«iirt\  iH'i'.ir*-  tr:.il  :  )  itt.  .»•  lhi» 

I"  r-  '    «•■■  I   fl.f  -Ml 'fir  |.:   ;-  •'••ii«:d<  led  ni*'li*l\  il  tru«»ti-»*  t'«»r  tli<*  ii«*iii:iii'«*.  ll  -ti'tuhl 

ii.if  "•    •!•  •  i-.'>ii  wxii'l   li.(\f  lifi-ii  tlif  «>.iin»'  fVfii  if  thi*  «ii1»««*>|ii*-iit  :eliiii(i«nce 

•  I.....  I  r.\.d      1    v.  I:   •••"'.     *•  Hiirr.  •J7»W.     h'l  FU-t, 'Jos.— 4*hittv. 

■•,'-••      r  «•  lil   >'••  •iii'li" "T"-"!   th.it  a  •<iirrt'iid«'r  \*\  ii  «'ii|>\'liiiMiT  !••  l)i«'  ii->*  ttf  hi* 

II  :-  i' .t  .i\  ■■  r< '.  -l.-kM'-;  .ii,<l  it' a  i'i>)>ylii>ld**r  oiii  ri*iidi-r*  tNtiitlitiiiii.ill\ .  :iii'l  «aii«fies 
I'i  r     ll   !••  !'ti.     ii|iii.tt.iiii-i'  lit  tlie  niiiniiiiNv  \\\»»  eitprholdtT  niav  -urr*-iid*-r  iii;am 

•  \\  \\.\\\f^i\  t.i\iii_'  .1  iii-'v  «-ofati*  hv  th«>  iidiniii.iiii  »*  iind  4iirrfiiiltT  nt  ihi*  n<>niin«*«» 
I  •  i.<htiMi):il  -urn  iidiT.  :ind  his  own  •*u)i'«i-iu*  lit  atlinittttnet*.  II ar irravt-V  note  to 
I.  'J.  a.  -«'iiniv. 

€)l 
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the  lord,  and  them  tint  twtk  tUu  rorrcnilw.  In  chaurary,  ktid 

ruliiil'C'j' 

*^701        *^'  ■A<''n''t8neo"'i»llielaat  singe,  orpcrftpiion,  of  copj 

-I     And  (lii«  is  of  three  eorlH:  flrel,  UO  numitlau«-«  uuod  ■  Toll 

ti-oin  llie  lonj;  secondly,  nn  admilianc«  oiwn  Btirrftn)<T  by  tito  lomi 
!itii],  itiirdly,  nn  lulmiltnncK  uiion  u  di-aw-nt  rri>ni  tin-  ttnvr*t«r. 

Jn  iidniitUiiK-L'H.  i-veii  upon  n  vniunUiri/  ijrani  from  tlin  liird,  wbra  Otffk 
latidit  linve  eocheati'd  or  ritreried  lo  him,  ibe  lord  Id  rnuiiidurM]  iu>  wi  itMMOB 
Kor  ihaugh  it  U  in  liix  povrtir  to  tceeji  tlie  liindH  in  lii«  uwii  UondA;  nr  ki  dJtp 
of  them  at  his  ploasnre,  by  granting  an  absnluttt  rer-«iiti|)lu,  a  (WTohaU,  « 
[-iintU-l  interest  tlieroin;  and  quite  to  dmngc  tUvir  iiattiro  fVoni  nijiytiKU 
W"-»j;o  tenure,  (to  Ihnt  ho  may  well  Im  rppntwl  limir  nliMtlntu  oimcr  mmI  it 
y«t  it'  ho  trill  ntill  »>nlinui!  to  di><{>ii»i>  of  iht-ni  tm  oufjj-h*>l(l.  Ii«  b  himnti  la  i 
servo  the  aiitient  custom  prcclHoiy  In  evur^-  ptiint.  aud  enn  neitltvr  in  Immt 
estate  Introduce  imy  kind  of  alteration ;  for  tliat  were  to  or«aU-  n  uv*  turn- 
wherefore  in  this  respect  lh«  law  aeconnts  liim  imAlonro  iustniitieDt  t-nV 
copyhold  for  life  thlis  into  tbo  loisj's  han<lA.  W  lh4'  teiinni'<i<  di-ath.  itum^tl 
Ion!  may  dentroy  iho  tenure  and  ciifrancliiw  tlie  land,  yet,  if  be  in^oi*  it  •■ 
ngniii  hy  copy,  he  cjin  ncilhcr  add  to  nor  diDiiu!«h  llie  iiiitient  rem,  nor  Bii 
any  thu  miniileiat  variiiLion  tn  othtr  r<vitiuctii:(/A  iior  i»  tlie  tfiuuit*  0tau. 
gmnted,  Biibjeet  to  any  chargoa  or  enemnhrancea  by  the  lor<).(f ) 

In  admittancos  upon  surraidtT  of  nuother,  tIto  lord  is  tn  uo  iuitiut  rrpcud 
owner,  but  wholly  iia  an  instrainent;  and  the  tenant  admitted  filial]  likrwiMk 
mdrji-i'l;  tu  no  fbnrges  or  ctiirumbrHncMof  the  hml;  Inr  hin  L-lniiB  Uilliv  v^u 
solely  iindt-r  him  tliBt  mniiu  the  «urrender.(r) 

And,  as  In  admlttancen  nixm  iinm'Hiiera,  ho  lu  sduittaneMt  wpm  lirw^aii.iy 
*3711  ^^^  deatlk  of  tbo  nncestar,  the  lord  'le  used  us  »  mere  ii>nlniBiT«iii  w 
-^  as  no  manner  of  Interest  passes  into  him  by  the  fmrroadt^r  wr  tlir  Aa 
of  hiN  tenant,  so  no  interest  passes  out  of  him  l>y  iho  art  of  sdluiLlAnct.  ii 
Vhoreliire  neither  in  the  one  case  nor  the  other  i*  any  rf<«]N>o|  had  to  th»^HM 
nr  miulity  of  th«  Ion!'*  eMnto  in  the  manor.  For  wbvtkci-  Im.*  h»  te«mial 
or  rt>r  yeant,  whetht^r  he  lie  in  jioHMeiwian  iiy  ri{()>t  ur  hy  wmof ,  it  t»  Dnt  i 
terial ;  since  th^  ailtnlttanees  madu  hy  hint  shall  not  (w  im|iaiebnl  oa  ni 
of  his  title,  because  they  are  judicial,  or  rather  minisiArial,  nutM,  wbiti  im 
lord  in  possession  is  bound  to  perfbrmi*) 

Admittances,  however,  upon  surrvnder,  dilTer  fVum  admittiuiei-s  upnn  doa 
in  tbiit,  that  by  surrender  nothinj^  in  vnlcd  in  irxtui/  ijut  unt  U>lbro  admittn 
no  morr  than  in  voluntarv  wlmittancM;  hut  ti|>on  de»eent  the  h<cir  is  (mm* 
cupy  immediately  upon  the  death  of  his  ancestor:  not  indeed  to  all  iDlcaVi 


j.jllAI.|ll. 

!flSR.li.M. 


»hici>  1 


->ru[icll«lj|<i  tniwevpt  •■' 
■  iiL-ri-U  totticlord,  In 


ylM  '■ 


-iiltdtlv  .it  <h*  b 


oral  :i  I .  :.  .    .  .!      1  u  liouiHpN 

Htewnrvl.  ■■!  ■  I  y.i. .  ..•■■,   -mi.  t-nlry  nLoJl  t>*  of  .   . 

SUttniv  of  a  iin--.-Tiliiicnl :  luid   [invMiIIuenl  of  lli>'   •utr 

which  nn  Adniiltnnoo  in  founded  •linll  tint  1>k  iw'tiliul  Ui 

The  fltnlitlv  nliin  declnriw  thn  ct-rpmony  of  iireociitini-til  ti 

ot  an  sdmltlanee.  and  flirthir  enncia  that  ndniittauce  ma;  t«  tnjtile  m  aof  u 

without  holding  an^  enarC  fer  tlie  niirpoae. — K*rk. 

"'fhe  ailinlttanee  of  tJie  pnrtieuliU'  teiinm  in  l)i«  ndmjllanew  of  tlid  ram 
)ml  the  UttcT  mm-  be  admitted  by  himwif.    I  Bauiui.  IIT.  a^  n.  (3|  ('f  |    U  > 
made  to  the  lime  of  «urr«.nder.    I  T.  H.  6fNi.    2  S.un.l  **».  e.  n   ?.     A 
cftunol  fiirfeit  ftjr  fclmiy  befin' admittance,  for  till  ti>.i  ii^-  .-'i..r.i  .-  ...  .i._  . 
2  Raund.  422,  a.,  n.  2.    The  lord'*  Rnuitor  had  ti'i 
42'i,  o.     If  the  mrrendt-rife  dJM  before  H>1ini<'i 
widow  to  {)*e4ieneh.    2  Siiuiid,  422,  d.    Oui>  ■■< 
after  it  ia  (utal'pod.  in  on  nelioti  br  tho  lord  fi>r  n  i 
cataifl  was  nee  in  the  lord  at  tlio  time  of  admiitur 
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r  Ik*  ratinot  In'  ^worn  nii  tlir  lioinmri*  nor  maintain  an  action  in  tht* 
:iH  triiaiit  :  t»iit  \n  iiiDsi  jiih'iitH  the  law  takrtli  iioticv  fit'  liini  ha  of  a 
lit  of  iho  laiiii  iiiotaiitly  u|hiii  the  <li>at}i  of  lii<<  anco^lor,  rspui-ially 
ciitn'tTiifl  uitli  aiiv  •^tranLTiT.  IIo  nuiv  nitrr  ihl(»  tin*  lantl  hcfon* 
:  may  tak<>  iIh*  ]in)titH;  may  ]MlIli^ll  any  ti'i'^jtaHM  ilfini'  U]Hin  llic 
nay.  ii)m>ii  ^ati'*t\  iii:^  ihi'  IopI  for  Iti**  fint*  «liit'  u|ii»ii  tin*  ticHrrnt,  may 
ii'i  tli«'  liaii'l-  *»\  I  III'  IopI  in  wUiiivwr  w^v  \ir  pii^asi's."  For  wliirli 
may  (-••imIipIc.  iliat  tlio  a<imitlaiMv  of  an  licir  i*4  priiiri|ially  tor  tin* 
n-  l«ir>l.  In  4iiti(i<'  Ilim  to  lii<«  tint*,  hiitl  imt  >***  mii<-li  nr<vs>ary  for  tlu* 
ii;  aii'l  <'i)tii|i|rt iiiiT  thr  lit'irV  title*,  liriifi'  imlrrti  an  t»lisfr\'ation 
.  thai  il  tlir  hi'hi  tit.  whirli  tin*  jioir  is  to  nM-rivr  hy  tin*  atiniiltani'i*. 
to  ttii*  rliar^^ts  of  tl)i>  tiiM*.  Ill'  will  nrvrr  ronii*  in  an<l  \n*  ailmittcil  to 
•1  ill  court  ;  aiiii  ^t  tlu'  lt»nl  may  U'  i)i''r.iiiili'<|  f»f  iiin  tim*.  r  ••;-*» 
vi' niMV  n'pl\  in  Mill' wonN  of  Sir  I'Mwanl  <*ol%*»:  M  »  '•  1  as-^iin*  ^ 
wi-n-  in  tlif  4-liM':ion  of  tin*  lirir  to  lu*  a<lmitto(i  or  not  tt»  ll^  ailmittfo, 
]n->r  r>inTi'nt>«l  \N  itiioiit  a'tmittanri';  hut  the  fti<«tom  tif  cvi'rv  mant»r 
III  i-oMi|MiKor\ .  For,  ritlicr  u|kiii  |>ain  n\'  torffilnrc  of  tlirir  ropylioM, 
•ini:  Minn*  lt^mI   |M'iialiy.  tin*  ln*ii>*  i»f  ro|iyholi|i*rH  an*  oiifom'il,  in 

>r.  t inn-  into  court  and  !»(.*  ailmitt«*il  accorilinL;  to  the  custom, 

u*t  lime  after  notiiv  iriwn  of  ilioir  anc-i'!»t«»r'>  ilriTa.M»/'" 
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mcrli.i.j  (.f  ciMivcx  inix  real  ]»T*«»ji«Tty  {«•  hy  tltrist,  or  ili**|Nisitii)n  <-«in- 
inan''*  la-^t  will  an^i  testament  An<l.  in  con*<iili'rin:;  tlii**  Huhject.  I 
yvi-'  W-  irnjiiin*  into  tin*  natun*  of  wIIIh  an«l  totamorit**.  wliirh  urt.* 
ilv  tin*  in**truini'nt<i  to  ci»nvev  pcr^^onal  c^tate-^ ;  hut  iUilv  into  tliv 
I  ani:  juity  ni"  ilrvi-iim;  real  e-^tate**  l»y  will.  an<I  tiu'  i'i»nstriU'tion  of 
"taiuf'^;  Mp'in  whii-li  tliat  p«»wer  in  now  founilnl. 
-»iii!ii  ii-ntlv  clear,  that,  het"re  iln»  ronoui'St.  lanil.-  wrrt*  «lrvi»*aMi'  hv 
It.  up>>n  ill*'  ininMliietion  of  the  military  tenur<"4.  tho  ri'struint  of 
li-*  naturally  t«»uk  place,  a**  a  hrandi  of  tho  t'liMhii  ihn'irinc  tif  non- 
vithout  ih<'  ciitiHriit  of  the  |t>nl.  ^^  An«l  sonie  have  (pu*t*tioniNi 
•*  re-^traint  whi'-h  we  may  lra«i'  even  tVoin  tho  antient  (lenuunA^f) 
U'ifl  up"n  irucr  princi}il«<«  nt' puMey  than  tlie  powiTot  wantonly  t|i(i. 
he  iii-ir  I'V  will.  an«l  traii'-terrln:;  the  r>tati*.  thruui:li  thi*  <lottt;;i' tir 
•   I  »:  r   .  »'*.-.  i«t«-"  •:. 

u       -.ill.  If...  i:: 

-II  )i' !-i  tilt!.  t'i«- lii-.r  li.iv  :ii.r  i«  <-.itii|il.>ii' .i  t-ilf  wit)j<>iil  a*lmilt.iMiN>  ii)«  mith 
Uk"  '\  -ill  \-i'  r!..  I  .1.1.  tl i;rr  i-t  Kinj'-  lUinh  will  u*>\  ir.\u\  ii  nlanllli- 
•  i  ;i.-  !  •'  i  r-'  ..1  i.;:  h  ni.  *J  V.  K.  I'C  I'lr  in  .i  m«»rf  P-ii-nl  c.i-m*  iho 
1  .i  ii:  III  I. run-  .h  :.iv>i-i:  •!?  .in  Ifir.  .'•  lUr.  A  « 'ri-*.  IT'J.  -t  I^iwl.  A  K.  i'.Kl, 
!    :  I   !•' J-'    :  •  .I'i'ii.i.  tlif  •  .iiiii'  !    Ii(\i-  .m   ;ii'*ii>n  ••n   t!ie  ci-^* 

'    i:    :  ■  .1    .■•:!i'     1    li:!ii   i!i   >  li  m- ■  r\     «"i->   .' »■  .    >«•*>-  itr  hy  m.m' lain ii'*.     -  T. 

■;.■■  ;■•:  1  I.  I-  .1.1  .•\^\  t..  t?..-  :in.-  T  il  .ilt-  r  .i  l!u.!V»ii.f.  Ih.  1  W.itk.  "n 
'■  J-7.  I  i  •  i;  •■  :J.  >.  I  ■..■■ii<'i'  *■'*■.  lo  ,.  r.tit  till' Mirri-nl'-ror  m.»v 
-1.  :       ••  !'i    ,:  \  '   ,  1-n  I       .:  r.  i!-t.  'J17     -<'iMTM. 

■!i  .  I  i.n  II  •  '  •■'  el!t!.:ti|  .1-.  h- .r  n«»«l  n**!  l- n-hr  liiin-i  It'  fi»r  mlmii- 
■  j'i  -  '  .i:!  :  !..  il  I'  *■•  .  !i  i»:ii-«l  l-v  !h«* -t'rt.ir-l  i»iit  III  •■•••iri.  D  M.  A  S. 
!  I  !■  iijiii"  •  .'iit'T  '"  ./i*  .1  <  •■|t\  li.i|i|  f'.r.itf  .1*  T'lir  •••.!•■•  I  r-  .•■'"■•••«  •■-•.•■»i*.f 
?-.rji.  iii'l  \i':t  '■  ii.-  'li'l  -■!.  •\t*ti  .i!ii-r  llir«-«'  pri»i-I.iiii.iti«»ii"«  !*»r  llie  iifir  l«> 
J-  II;'.  I  iT  ill  '. .    •  .  .m-.tlj.T.  1!  w.i-i  h'  M  .in  4ih*Mihite  •ei/un*.  n«»i  U'ln^  war- 

"■:.■!»!.   .ill'l  r  .'i'   I   I.   •!    I- I   U]t  h\    th«-  |i»rii  in*  U  Sf\Turr   f,    '^fp-r.       l\  T.    K.   I'J'J. 
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caprice  of  the  iinccstor,  from  those  of  hiB  blood  to  utter  stran^rers.  For  thk 
is  alleged,  inuintuiiied  the  l>alance  of  property,  and  prevented  one  man  tK» 
growing  too  big  or  powerful  tor  his  ueighbours;  since  it  rarely  liapp« 
^07 1 1     '''that  the  same  man  is  heir  to  many  otliera,  thoui^h  by  art  and  nuiia^ 

^  ment  lie  may  frequently  become  their  devisee.  Thus  the  aniieni  laiv  < 
the  Athenians  directed  that  the  estate  of  the  decreased  should  always  dcHvnd 
his  children;  or,  on  failure  of  lineal  desecndantfl,  should  go  to  the  colUu-r 
relations :  which  had  an  admirable  etiect  in  keeping  up  equality  and  pn*Tobiii 
the  accumulation  of  estates.  But  w^hen  Solon^c/j  made  a  slight  ahomtion.  1 
permitting  them  (though  oidy  on  failure  of  issue)  to  dispose  of  their  laDdi  \ 
testament,  and  devise  away  csUites  from  the  collateral  heir,  this  soon  pnxlao 
an  excess  of  wealth  in  some,  and  of  poverty  in  othera :  wliic-h,  by  a  Dator 
progression,  tirst  produced  popular  tumults  and  dissensions ;  and  these  at  ktkp 
ended  in  tyranny  and  the  utter  extinction  of  libertj* ;  which  wa«  quickly  k 
lowed  by  a  total  subversion  of  their  state  and  nation.  On  the  other  hand, 
would  now  seem  hard,  on  account  of  some  abuses,  (which  are  the  natural  roi 
sequence  of  i'rec  agency  when  coupled  witli  human  inlirinity,)  to  debar  tl 
owner  of  lands  from  distributing  them  ailer  his  death  an  the  exigence  <jf  b 
family  affairs,  or  the  justice  due  to  his  ci*editors,  may  perhaps  require.  And  t^ 
power,  if  prudently  managed,  has  with  us  a  pec^uliar  propriety,  by  prv\'Mmn 
the  ver>' evil  which  resulted  from  Solon's  institution,  the  t<»o  ^rreat  accumulati" 
of  property;  which  is  the  natural  consequence  of  our  dueti-ine  of  Huccc^fi-'O  !■ 
primogeniture,  to  which  the  Athenians  were  strangers.  Of  this  accumubti'i 
the  ill  effects  were  severely  felt  even  in  the  feodal  times:  but  it  should  alw 
be  strongly  discouraged  in  a  commercial  country,  whose  welfare  depends  oa  in 
number  of  moderate  fortunes  engaged  in  the  extension  of  trade. 

However  this  be,  we  find  that,  by  the  common  law  of  England  since  tl;o  ^^a 
quest,  no  estate,  greater  than  lor  term  of  years,  could  \)C  disposed  of  by  trtu 
ment  ;(r)  ex(re])t  only  in  Kent,  and  in  some  antient  burghs,  and  a  few  panica!; 
manors,  where  their  Saxon  immunities  by  special  indulgence  subsisted.^  / »  Ai 
♦•^7^1     ^^^^^^r|C^*  the  feo<lal  restraint  on  alienations  *by  deed  vanished  very  «ri; 

-*  yet  this  on  wills  continued  lor  some  centuries  after:  from  an  a]>prvtRi 
sion  of  inlirmity  and  imposition  on  the  testator  in  extremis,  which  maik*  rai 
devises  suspicious.(<7)  Besides,  in  devises  there  was  wantinjLC  that  general  iwi 
riety,  and  ])ublic  designation  of  the  succt»ssor,  which  in  descent  is  app»Tvri  1 
the  neighbourhood,  and  which  the  simplicity  of  the  common  law  always  ruquin 
in  ever\'  transfer  and  new  acquisition  of  property. 

But  when  ecclesiastical  ingenuity  had  invented  the  diK^trineof  uses  asaikii 
distinct  from  the  land,  uses  began  to  be  devised  very  tVoquentUv/i)  and  d 
devisee  of  the  use  could  in  chancery  compel  its  execution.  For  it  is  «ii**fn 
by  (iilbert,(0  that,  as  the  jvipish  clergy  then  gencnilly  sat  in  the  ooartofrhi 
eery,  they  considenMl  that  men  are  most  liberal  when  they  mn  enjoy  tk 
])osscssions  no  longer:  and  therefore  at  their  death  would  choose  todisipOMi 
them  to  those  who,  accoixling  to  the  superstition  of  the  times,  could  inteireJ 
for  their  happiness  in  another  world.  But.  when  the  statute  of  nses(/)  ki 
annexed  the  ])ossession  to  the  use,  these  uses,  being  now  the  very  laad  ilici 
became  no  longer  devisable  -^  which  might  have  occasioned  a  great  tvtoMi 
in  the  law^  of  devises,  had  not  the  statute  of  wills  been  made  about  fire 
aller,  viz.,  32  Hen.  VIII.  c.  1,  explained  by  34  lien.  YIII.  c.  5,  which 

{*)  llatHrrh.  in  rif.i  iki^.n.  (>)  Plowd.  414. 

(*)  '1  I  net.  T.  \f\  On  DviisM,  T. 

</)  Lift,  i  It'.T.    1  InHt.  111.  f/)  Sr  lien.  VUI.  c  10.   Bm  Dyw,  \€L 

(#)(iUnT. /.T.C.I . 


'  Thin  is  not  quite  corroct.    By  monnn  of  a  limitation  to  toich  uses  as  the 
by  his  will  apiK>int,  the  IiukI  nii;;ht  have  l)een,  and  frcH]uently  is,  devised.  . 
inp,  or  rather  by  the  aid  of,  tho  statute  of  usoh.  and  independently  of  saj 

wi'**«.  in  the  same  manniT  a.<  copyholds  were  made  devisable  by  means  of  a 

•^ . 


Sweet. 
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|N'T>"»nH  lu-iriir  '"•  ""  '  ♦"  /■'>->/;//;#/*' u»x I 'i' I »t  i\'m«M •overt'*,*  infiintH.  i«Hot*.  iiiid 

Ml'  iiMit--*:tht'  iiiriiiiirvi  iMi<;lit  \*y  will  uini  teMamiMit  in  writiii*;  tU'viiMr 
iiilit-r  ;•'.■'  •/!.  i-x«i'|»i  i«»  Ifhlirs  <-i)r|Miratf.  twii-iliinU  «*!*  tlirir  lamiK.  tviu^ 
aii'l   lirn'iiiT.iiiii-iitH    liclil    ill  c'liivalrv,  ami  tlio  \\iii>1(*  nf   tlio^o  lu'ld  in 

Miiii-li  iimw,  thi'ituirli  tli«*  altrratiiiii  <ii'  tfniiri'H  by  tin*  Ktaliilr  i»t'  Cliarjori 
oicl,  aiu«Miiit>  tn  thf  \vii<ilr  of  tlu-ir  laiidfil  |>ni|N*rty,  I'xci'pl  their  n>|iy 
ii'imMit-*. 
>rat:i>it*<   wi-n*  i'Xf»'|it**(J   in   tlir^'  hlatulc;*.  In  |»ri'Voiil  tlit*  i'Xtfn.«*iun  of 

ni'iriiiiain  :  l>iit   n«>\v.  I>y  (-nii^triirtinii  *t>\'  thi*  htututi*  All  EVit.  v.     r«<>««|t 
111 M.  (hat  a  ilevi.si'  lo  a  ('<ir]M»ration  ti»r  a  (-liaritui>lo  imt*  in  vuliil,     *- 
at  ill::  in  tix*  luitiin*  ot'  an  iipp*»intfn*-n(  nithvr  than  nt'  u  fM-tfUtjtt.     An<l 
tin*  piety  lit'  the  jii'l^cN  hath  tornit^rlv  earrie<l  tlieni  ;;rent  leii^thn  in  i«iii>- 

•*iirh  eharitahh-  u*«ch;(/.>  it  hein<{  held  that  tlic  statute  of  Klix.:&l*i.'1n, 
tavtuir-  apiHiiiiiini'iitH  to  eharilicr*,  HU|iermMii*!4  un<l  repeals*  all  I'orincr 
*.  /,  and  ^u|»|»lie^«  all  «lel'eet^  of'  uHftiiruiieen :i m;  and  therefore  htit  only  a 

0  a  «-(ir|M»rati«>ii.  hut  a  deviite  by  u  copyhold  t4'nttnt  without  i^urrehtlering 
i-^e  of'  hi^  will, I  n  I  and  u  d(*viho  (nav,  even  a  (H*itlenient  •  l>v  tenant  ill  tail 

eiihiT  tine  or  reeoverv,  if  made  to  a  eharituhle  ufk*,  an*  ^mhI  hy  way 
•intnit  iit.i  o) 

re::ard  to  <li'vi«»i-s  in  pMieral.  experien«*e  «*iKin  nhowed  !i«)w  ditlieult  and 
til-,  a  thiiii;  it  i^.  rven  in  matters  ot' puhlii-  utility,  to  ticpart  tn>ni  the 
llir  riininit»n  law;  whifh  are  mi  nieely  eonr4trui'ted  and  r*ii  artitieially  eon- 
toi^i'thrr.  that  tiie  least  hreaeh  in  anv  one  ot'  them  diMirderH  tor  a  time 
tare  nt'the  wholf.  Ininimenihle  t'rauiU  ami  |H*rjurieM  were  «|uii'kly  intn>- 
•V  till"*  parlianifntarv  tuethtNl  of  iidieritanee;  fur  ho  [tHtM*  wa**  the  e€>n- 
ri  ni:i<li'  iipMri  tlii'^  art  )»y  tite  eourts  of  law,  tliat   han*  notes  in  the  hatid- 

•  >t  atiotliiT  prr-i»n  were  allowed  to  lie  iftMHl  wills  within  tlie  Matute.(/>) 
••«iy  wliii'h.  till-  statute  of  frauds  and  jM-;-jiiri«*s,  liSM'ar.  II.  e.  i5,  dinvti*, 

•  li-\  i'>t*«  ol'  laiiiN  anil  tenements  hliall  not  only  )h'  in  writin*;.  hut  sii^ned 
t»-tatiir.  *>r  .some  i»ther  person  in  hi-  preni'me  and  hy  hi-*  «'X|tn"*s  diree- 
ii>I  Im.  Hul'-^rnlM'd,  in  his  presem-e.  hy  lhn*r  or  four  m'tlihif  witni-^H^s.* 
-•'ii-nmitv  m-ariv  similar  is  reouisite  tor  rev«pkini;  a  ilfvi-^i*  hv  writ  in:;; 

III'-  ^aiin*  may  In*  ai-o  revoked  hy  huniin;;.  eanrelliii:;,  tearing,  or 
t:ij:^'  !lnrr««f  hv  the  devi-^or,  or  ill  hi-  presence  and  with  liis  eonsc'ril:* 

•   «  *.    I"'  ■    -TJ.  .•<  Mi"«r   *»•» 

ti  :■    Kf   I-     1  r  Will*   .*;-.  -i  .-^.-rti  VU     iTi   Vr^  K«. 

-  Piik-  .  I  ri.li!   1--.  *4.  .r   l>Tir.  TJ.    I  fi*  Klir   1  •• 

•;>\  {•••Ml  i-o  aiiil  fii>..titniitrv  t*»n:intA  wlinn**  iiiteri'ot  |t;b«!M-'«  l^y  !*iirr«*ndtT  ar«*  n<^t 

1  : iii)>l>-.  .oi  1  <!<•  ii'M  liiild  thi-ir  lurpU  in  mmm^«*.  it  ti»ll'>w4  iliut  i)p*v  i'ann«>l 

'!••>  .-•   ui.d»  r  ill-  -t.iiutf;  n^r  ntM^I  th*»  ri*i|ui»iti*>  <»f  it  In»  iilt-n»rvi'il,  iT  Fji-i.  *2'A* 

'iri'.'--  tij«-  !'ii!i-  ••!  till*  -urri*nd*'r  ri'i|uin»  tin*  will  t«»  U-  ^i^n«Nl.    Id.  ihid.    •  I*. 
■J   \:k     ;7      ''jiirTK 
"••  !  ih'i>  :ii>    •  •••.vi\.*il  III  trii-tfi>*i.  Ik  marritnl  wi»inan  miiy  Iiavo  tho  |MiWHr  of  ap- 

r!,,.  .{  «|..i.;ti"ii  ■•!  liii'U  li«Itl  111  tni<*(  t'*ir  hi*r  Aft«*r  h«'r  ilt*-.ith.  wlii<*h  :ip|ioint- 
i-t  •  .•  .•\.  'i:.  1  :.;^.■  t!i.-  will  nt  A  rVn,,  k.  /, .  H  Vi«»«.  Ol«».  I  Ilfo.  \K».  Am«1  thoUf*h 
'rit\  \.  x"  (••'  It  h-  .'(.  \i't  i;  li.i<*  li*M-ii  ili'it'rminiHl  liy  tin-  liou-t*  of  litnN  that  th«* 
If  ti*  ••?  :i  III  i:r-'  i  '•%>iiMii  i>  •'tli-i'tii:il  ii;?ain<»t  tin*  h»Mr-at-I:tw.  thiMijIi  it  tle|tt>iidii 
■ii  ill  I."'  •  !H'  •  •  ■  t  li«  r  l.ii-  '.oi'l  l'«'ti)ri*  iiiiiri'i.ii:**.  withntit  unv  eMiiv«-v.in»'i'  of  ihr 
»  >!!;-:..  ^      -J  v.-    >.  II.   IM.     »■.  Up..  V.  «'.  1".«..     2  FM-n.  'J;;!*.     1  Up*   V.  C,  4Sii. 

!'■      ••'"'.       'J     li   •■■•■    -     Mil",   .ill'l    Wjif.    1**".       Si-f    lhi»    V;llllH^^>    null'  til    I    IliiVinltinV 

I- fi*  •'«  \"i -.  .1  r    I  J-  j.   "jl.      Whi-rt'  iliiTi'  i*  H  |N»wi'r  t«i  «-liJiri!«'  land*  !i»r  llit»  |niv- 
i-  •••-    ■■•■   :    :    :i   j'j    \:-."ii  t  .r  ;i  «;!••  'T  y»Miii:»iT  •'htlilrfii.  n  rnurt  ni  ••.|»;.l\  will 

I   1%  I..  ".,■•. j'l    U'l    *\    •  iiTfij   II •ptiii:!  t<i  tilt'  !*1.itiiti'.  .1  i*imh1  i>x*'<-u:ii  II  of  ihr 

>•■.•.  A    1  . ':    ••'•       I    P.'k.l''V     4*iiHi-ri%\. 

:iif  .  :  -A.'...  ij.  1  ■,   :},♦    W.;!-  .\.t.  ■  I  Vnl.  r.  :«*'•.  i  h-.m  hft-ri  r**ihn*f»«l  li«  tw-*    -Kraa. 
:..,|.i.  t   •..  ?•••.■••  iT    ■ii*  111  ci-Mi-ral.  M-t*  I  Siunil.  -77  !•» '■17'.*.  il.      Wln-p*  a  l«**ia- 
J  .III."',  w  '!i    -r  ••  "',  ill-  d-"\  i-f.  liiff  hi«  will  iiiCo  four  pUTi—.  l>ui  w.i*  prfrt-uiml 
tli't  ;•  .ii.iij  It.  ]<ii:U  )•}-  t«iri'<'  mvl  jMrlly  l»v  rntri'iitv.  and  uftt>rwiiriU.  I'«*<'i>inmf| 
pri  <««<!  ill-  -.iT-.-tii  r.  Ill  tti.ii  fill  niiitcrml  p.krt  wiui  injunHl.  iin<l  tliii  ihf  Mill  wm 

■.  t^ 'iiirt  h«ld  tlii:  i;   hid  I n  prii|M>rly  Ifft  t<i  th«*  jury  to  i^iy  wln'thrr  the 

h.i'l  |Mrl><*t''d  III-  iiiti'iiiioii  lit  i'.kni-«*lhnK  the  will,  or  wh«*t)t<*r  lit*  wi*  «|i>p|iml  m 
rid.  ttie  jur\  hiivitu  tnund  thr  latter,  the  CiMir(  rvfuMHl  lo  iluturb  Ch«*  rerdicl. 
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if  ft  (lonaidcration  appejirn,  yet  oh  th*i  most  undsI  Ann,  -Aur  (-w7»i;i 
fliwne  MO,  ifcc."  fonvpy*  an  uhooliitv  wlutc,  wiltioiit  nnj  limitation*.  In  lb« 
nisec;  and  as  pommoti  rei'iivortiNt  do  llic  Mimv  to  lln^rui^ivc^nir;  (liuw  amin' 
could  not  be  miide  m  nuvvrer  Uie  imrposo  of  fmiiilv  wttJotiu'ni*.  rwbvreb 
ricty  of  U80B  and  deHi^nntiona  ia  very  often  ezpod'knt.i  uulo^s  thoir  fan* 
elfuft  were  subjected  to  the  diroction  of  otiior  mora  coniplioatctl  do(>da,wlM 
particular  usea  can  bp  moro  partieiilarly  cxprp^mxl.  The  fiiio  or  rvcovwy  i 
like  H  power  once  gainer)  in  mechanic!*,  mny  Iw  ■ppli<»d  hikI  dinewd  M 
efflcHoy  to  an  infinite  voric.lv  of  niovcmcnto  "in  the  va»t  n»cl  iiiineai 
of  »  vol II mi  11  ouH  fnmilv  wtllement.  And  if  tbew"  di-wL*  are  m«d«t  | 
tho  fine  or  reoove!T,  tliey  ai-e  called  doed»  to  (ead  Um  n»i-^;  if  ttubanqi 
to  declare  tbem.  As  if  A.,  tenant  in  tail,  with  revaraion  to  bimself  id  fte^i 
sMlle  his  estate  on  i),  for  life,  remainder  to  C.  in  t«il,  rvmaindEr  to  l>.  ■ 
that  is  what  by  Inw  hu  Ims  no  powitr  of  doing  vlTvi-tunlty  while  his  mrn  i 
tail  is  in  beins.  He  tlitTt'fbre  tisiially,  afU-r  makinc  llin  f>i-ttlnairot  prw 
oovcnanta  to  levy  a  fino  (or,  if  tbere  be  any  int«rmratalc  rumntiKlvf*.  to  ■ 
r«ccvery)  to  E.,  and  dircHn  tliat  the  same  shall  «nurt.'  to  the  uiusa  in  mei 
ment  mentioned.  This  is  now  a  deed  to  Uad  tho  uses  of  ilie  fine  or  not 
uhI  the  fine  when  levied,  or  recnvery  when  sutTcred,  shkll  <>nur«  to  \h»  v 
specified,  and  no  other.  Kor  though  K.,  tho  cognizoo  or  reoororor,  lUlb 
simple  vested  in  himscll'  by  the  fine  or  roi-ovcry;  yet,  by  tho  Dp«r*tiiMi«< 
•SMI  ^^'^'  *"*  *l»«wii>w  n  mcrp  instrDincint  or  i;on<lait'ptp«,  MMd  ofclj 
^  uAe  of  B.,  C,  and  D.  in  tracoeMMivv  ordtir:  whii-h  iim>  it  Mtwntltd  ' 
dlAtely,  by  force  of  tlio  statute  of  useH.f/)  Or,  if  a  Une  or  rrcoxwrj  i 
witii'int  any  previous  settlement,  and  a  aeed  ho  a/ttnrnrdit  made  Iwlwf 
jMrties,  deetarinff  tho  nses  to  which  the  same  shall  bv  appliMl,  tbia  wilt  bv*q 
^ood  as  if  it  had  been  expressly  levied  or  enffen-d  in  e<)tisrqa«nce  itf  > 
dipwling  its  operation  to  f  fiosc  particular  wscs.  For  by  slaiuto  4  A  A  AM 
16,  indontores  to  deotore  the  nxe*  of  finen  and  nv>i'ri-n*et<,  niaile  uTttr  ik» 
ami  recoveries  had  and  sulTervd,  chall  be  gotid  and  cirM.-tHal  in  law',  ai 
and  rwovcry  shall  enure  to  suoli  uses,  and  be  estvemvd  tw  bo  ntily  in  trad 
witbHtitndiu)^  any  doubio  that  had  arisen  on  tJio  aUltitu  of  ftmada  29  Ckr. 
S  to  tho  contrary," 


*  VlnManil  recoveries eantinn«d,  honever,  to  floarLih  in  uhiiLaLxI  ftulMnnM 
relfcn  of  Williun  IV,  nb^n  a  strung  Impulse  Id  fstuiir  ••'':■  .  .  ,«,■■ 

to  the  k'sitdoturn.     Among  the  tnunv  net*  puanl  at  i '.  i  .-/  ]& 

havioK  this  olijeel  in  view,  none  lias  foen  found  morr  -  .n.  * 

tallied  ercatnr  crrtlitiM  niriumiili  of  InRlnlativo  "hill,  tK:  .  r'r,-wtw 

(3*4  W.  IV.  o.  74.)  of  whioh  1  •hull  now  propwdlo  (:ii-  ....  i^.,,..„i, 

TbefinttPniiclment  i*  Ihxt  ufter  lb"  .tl"luf  Deeeml-rr,  l.<..i,  na  btH»«i«ni>«l 
recovnry  ■uSVrrd  expppt  wlim  Ibo  |>rr1iniinu7  )>nitvediD|r«  tuv-eo^iy  for  tlw«af 
had  bt-eji  before  that  day  sclually  coiiiini-ntf  d.     Th«>  vtalute  jm-jcI  |mvklM  (ir 
inent  of  covenants  nnli'i^d  Into  previoiw  Iclho  daj-  iipi!LHRi-i|  ftir  the  l«^' 
Mlfferinit  remvpries.  mid  by  a  leiriilativiK  Sat  hmla  all  erron  and  d<>f*cte  i 
oompleled,  (bus  drying  up  >i  ont*  a  prollfle  «nurcf>  ef  di'ubin  and  dif 
naerly  cncumberpd  the  tiiln  nf  otnlM.     It  »\ui  dcrlariia  tlial  all  w 
made  by  tenanta  in  tail  aft^r  Divumbor  Slut,  IB^l^,  ahall  bo  aliMihllelf  i 
iMoe  in  tail  and  tliosA  in  romaindor. 

Tho  ground  boiug  tbus,  »a  it  were,  civurod,  ■  gtmoml  enaUtiif  i 
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<»F  AIJMNATIMN  HY  Sl'W;iAL  t.'l'STl^M. 

V  nrxt  tM  c'litNiiiiT  it-HiiraiH'CH  hy  h|H'ci:il  <-iir«toiii,  obtaining  only  in  jiar- 
liUfH.  :iri<l  n-hiiivi*  tmly  to  ii  partiriilar  hjhtIi'i*  of  n*al  iiri»i)crty.  Thin 
'  i*«  a  viry  narrow  titU*;  hciii^r  <iintiiu'(i  in  n»|iy!iohi  lunuH,  un<l  hiich 
'V  I'^iatrs  a<«  an'  lt(»i«!fii  in  aiitii'iit  tlciiK'siu*,  or  in  niunont  of  a  himilar 


'  thf  i'lUt  iN'cfiiilifr.  1  >.'•!>.  ii)i«*  li.iy  ii:inii*«l  lor  tht>  f*f<*Mitiiin  of  fin«*A  unci  n*co 
.fi>  .'Kiiiul  ti'iiiiiit  111  (all.  wliftlit-r  :ii  (Mio!4i*««>tiiii.  rt'niaiiidiT,  riiutin^ecnfy,  or 
.  -ti.iU  li.i\i*  full  |M»ufr  ti)  ili«|Hi<>f  itt  till*  laml-  cntaili-il  fithcr  fur  a  f«*t-*tiiu|ile 

•  •r  ari\  1 ••'(.iti'.  .w  ii;!.tiii<'t  all  ixT-^in-  i-hiiininj  «Mt)i(*r  un«ltT  tli«^  •■ntail  nr  in 

r  nr  i»\«t"ii«i»,  iiii-Iii<liii/  ih»*  rrf»wii.  »:iviri^  iln*  ri^rlilx  of  hU  |NTinn*  having 
:iir  fii  til**  o«ta(t-!.iil  -mi  ili^iNt-t'il  f»f,  and  »U  «>tlifr4  ••X('i*|(t  thfww*  apiiliMl  wlioiii 
«.(.<<ii  I-  t>v  tin*  art  aiitli>>ri/«*<l  t(»  In*  iiia<l«*.  A  tiniiliir  |*«m-or  of  (Ii*>|n k-.it ion.  an 
'inii:iiii'-niii-ii  or  rfViT'-iDiifr**,  is  ^ivi*n  t«i  tin*  (fnunt  in  tail,  wImim*  «*i»iat«*  liaa 
i-ri**>l  iit'.ii  .1  ha-of  1'i'«*.  *"*>  a**  io  «*nl.ir;;**  *>u<'h  )ki.<»«'  !•'<*  int4»  u  fi'«'-fiini|»l«*  ak*«<iluC«f. 

tii«'  i«>iiinr  III  t.cl.  ulii'ttii-r  u<'tii:kl  (ir  ttw  wUn-**  f*tatt*  li^u*  Ufii  r«invcrt«'<l 
•'  t'i't'.  |it.ii  •••!  ill  Mi>i«t  rt'^i'i'i-ts  (III  a  par  with  tin*  i«'nunt  in  fi-4'-«>iiniili'.  at  lur  aa 
|.. iw.-r  I-  •  nil'  «Tin  -1.  Hal  hit  |hi\vit.  hs  «■••  -hall  n«»w  •*«•••,  it  attfnfl(>«l  with  «**T- 
itt'tii-.  hor  whi'ri'  th«'r*' i^  in  «'.xitt»'iii'f  an\  i-^lat*' for  v«'ap«  ili*tt*rniinah!i*  on 
in;!  •»!'  A  \iU'  or  hv«»«.  or  any  >:ri'at«T  i*ttat«»  ini»t  Umii;*  un  ittato  for  y«*Hr»i  |iri*>r 
itt'-t.iil.  :iii<l  iTi-a(4Hl  hy  tin*  -.inn*  «»*tlh*ni<*nt  a."*  <*rfaltH|  thi*  4'nlail.  th«>  i'OiiM*nt 
ri'-r  tif  .III  h  j»r!"r  ••-tat«».  <ir  th«'  lirtf  of  -in-h  itwrnT*.  if  nmn*  than  iun*.  in  niail^ 
to  t  ii.il-lx  th<-  It'll. iMt  in  tail  '. <inh*t*>  ht*  I iiiiih-d  In  titf  ininiiHlialt*  ri*vi>n*ion 

n}»iii  'i.*  •>\vii  <-tati-(.iil  I  to  iiiakf  a  <'«iiii;lftf  (lit|Mi-itio|i  of  the  ftf*.  Without 
••lit  ti"  •.III  ^1ll   h.ir  hi«  own  i'«t.iti-t.iil.  ri»ii\<'rtin^  it  into  a  Ui>c  f<*«'.  an*!  cannot 

in  r''iii  i:ii<ii  r.     TtH-  )>i*r^oii  who-* n-'-iit  it  tiiu-*  in.i'ii'  rfi|uitit«*  it  i*alh**l  by 

!•  |.r>>T'  •  'or  ft'  !li ttl«  iMi'iit  :  aii<l  h<'  >  •■ipIhUi  •!  wii!i  th«*  nio»t   ah«oIut«*  ili«- 

t'»  J  .  II _•  ■■r  r»'*u-iiit'  It!"*  '•"n-«'nt.  Hi'  i^  ii"!  •■••nii-1  hy  any  airri-^'iiii'iii  wliii'h 
i\i-  I  1,-1  ••••I  iii'ii  !■>  wit  lilinM  iiJo  •-•>]i->-lit.  li'if  it  Ii;..  «itVli-i*  |o  Ih*  trfattnl  :|4  m 
h  It  T."        iM  '•:  i   iii::\  iMM  «'«niir«'l  ••!  iiTi  iJi-i*   with  him.  wiifthiT  t»»  r«*«tniin  or 

..  «■.»■-■  i.t       rii'l*  r  th'-  (•{•1  •>\'»t.-:ii  ••!   i Vi-iH"*,  a  t')i«*t-k  timihir  to  that  Hhn*h 

■ir*'*!  '■'.   t:i>-'i!!i t   |<r>iti-t-t<ir  .ir^.f  tiuhi  iht*  ii<'<-i-*«iT\  of  ohiainink!  th«*  (*«>n- 

•t  tilt-  I  <  :  •  'fi  iiiiitii-<l  ti>  th**  iiiiiiM 'h.ir*'  tr*'<-h«iM  prior  to  thi>  «-ttati*-laiI.  in 
r:i.tk"  i  ••  !:  iij*  tf  ih.-  /■•'•/'  or  wi;;iit  •■n';\:  thi*  W.ik  f<*itn<l  tit  o|.<-ra(*«  iu 
>*,  iitii-r  I'l-  lit   .li.'-ri.itioh.  aitil  in  f:iv«Hir  tiif  r«-!''titi>'n  of  I'-ttit*'*  in  on^'  fainilv 

"11- :   ii  ■•!  j.iitr.i:..iii-.      Tho  n»'w   pl.ni   ha-*  thit  advantajt*  itVfr  ihi-  tihl. 

r  ■  :   ill'-   j  •: :  it.'  i-  n-iw  only  .i  .*  ■  ■     '■■■;.  i»«»i  a  .t.»,i  .^if. /.  {larty  :   In*  rnay 

■■'ii'-'ir  in  ".•iiiiij  tJm*  t-.f.iti'  witliiHit  iitit'ctiii::  th«»  |m»wit*  or  inior^'ttM  inf*i*h'nt 

'■-•..\'.'.  .1'.  1  -.\  r|i  •  If  ]•  t:.iiL'  .11  lie-  •  i.<-wiii)i:.ini'4-.t  of  (h«*  r(*niain«lorniaii.  whioU 
i-i--.  w  4'    t  ■  I  «»■»••■  j'i«'iii  •■  •»!    t  !i»*  ••hi  "".  »t«"iii. 

.::»;  i'!-   I   %  /•  m-  r..l  •li-|..i''ir. j  ]  i«w.  r.  iin  I-  r  tn.-h  ron  litiont  as  Wi«  have  *«^n, 

iT:'  :ii  •  I.!.  I'l"  -!ir'i:i'  n*  \!  i-nii!*  th  ti  ili«-  •l.-iHi-ition  ••hall  !■!•  •*!l"«'i'l«*«I  l»y 
■  ■!   **.■    i---:*  i'l  •'    ii'»  l'«iii"j  a  w  ill    ).\  w  hi.  h  tht- tjim- ilit|Mt.itii>n  iiiiirht  hav«* 

.     *   r  I-    r<'iiii'   ill   r  r.l   h.i'l  > ii   li-ii  iiit  in  t<>' «iini  !•>.      Itiit  tm-h  'li^iMttition 

.  Ill  *-  'it  •■  I  ■■.  li"M  t.-iMMi'  iini'-t  I'l'  in.i'h'  i»r  «'vith'n«"«Mi  >i\  ili'tnl:  miil  no 
I  T'-'-'.iuj  :ii«  ••  !'.  .!i  I  ••ntr.i'-i.  n<>:w  itlfi.iii'linj  it  In*  i'viih*n«'tH|  hy  ih-t'ii.  thiiUli«* 

r  :•;■  .1  :  .  rri;.  ;  ii  l.iw  i.r  iii  i'.j«i5ty.  In  thit  rf«|ii'i-i.  ihi-n-fnr*'.  Jt.t  iiii>l«'r  lht» 
,•  !  •  r  .*  *  1  1  .111  i  i>tii  I.t)  {•■r:n.in  ar«*  iii<iri'  !.iVi>iiri'<l  than  tin*  h«*'.r-at-l.iw  of 
;•  •   •  :i.i  .<  .    \..  •:.!  :lii-  .iii>i  -:<>r  ^  rontr.n  (   hiipU.  aii«l  whnni  li«*  ni.iv  h.ir  hv  hi« 

r  iri'  •'  1^  '.'.  Ii  i\*'  iiiiv  ••t  •-nitiofi  UTiih>r  tin*  ai  t  ■••xc**|it  a  h*jif>o  at  m«'k-r*'nt  for 
•.\.Ti'-.     •  .    ■.  f  .    Mii'i --  I'liiollt'il  III  i'h:in'-fr\  w'lth.n  tix  rah-ii<lar  in<'ntli*  aft«*r 

.11       I;,.-  -.  ii'  ■■•   Til-'  j«riit«H-t'»r  in  iv  In*  irivi-ii  In  ihi*  t:inn'  •!•••'«  I.  or  I  ly  a 

...  1    )■•■■■■    I-   I  ■•  >'i- I  \-- M*«  1  •»n  i»r  hi-t"rt' ihf  «l;iy  whi*n  th**  dit^'ni  ulinjf  •h'e«| 

(     ii.'l  "'i  ■  ■■      !•■.••'•     ri-i'ii'Jiij  •! I  iii'i-t  t't'  hk''W»-»' •'nnill»««i  at  i»r  l"'!ore  th«» 

I  til-  ••'  I-  r  'I  ■   I  :-  ••nr-ilh*  I.      \  ii'ii  mt  in  l.iil  'if  hin-U  ht'M  hv  •••'pv  of  «Niurl> 

.-!»?!  !■•  I  :■  ■■:i«-  .iii'l  ii"t  iiiiTi'U  Jill  flaN'  in  4'i|iiitv.  iiin»t  »ht|«i««*  of  hi^ 
■ir'-  111-  r  :ri  •  '.*■  »:-  i  il  w  i\        It.  h"»«-Vi'r.  hi-  f-tiit**  h«»  hut  un  ••«|U!la'-l»»  **n**.  ho 

.  .!  -.!  .  !!»i-  r  •■\  '!:•■.  ii'i.T  or  \*\  il-i  I:  aii«l.  it"  hv  ilf*"*!.  -iirh  th^'il  inut|  lie 
ri   I*. If*  :■•!!-     1.  i;ri»'     il-o  thi'  tlifil  hy  whiih   ihi*  itr«»tt^"tor  lif  thi*r»'  I* 

iii<  !••  ti'i*  'l.-p  •':!:"ii.     lUi!  it  th«'  ih-p'"*itioii  In-  nia(|i*  hy  i»urrt*nih*r.  thr  |irv 
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as  likewise  impliedly,  by  such  a  great  and  entire  alteration  in  the  oirtuj 
8tancreH  and  situatiun  of  the  devisor,  as  anses  from  marriage  and  the  birth  L't 
ehild.(^)* 
In  the  construction  of  this  last  statute,'  it  has  been  adjudged  that  \\ 

(ff)  Christopher  m.  Chrutoplicr,  Schaech.  0  July,  1771.     Spragge  rf.  9toiitf,  at  the  CockpiL  37  M«rch.  ITTS.  Hi 

mut,  de  Gcvy,  and  l*«rki'r.    8e«  p^ipr  &^>'il 

3  B.  &  A.  489.  But  whore  tlie  testator  threw  his  will  into  the  fire,  out  of  which  it  w; 
snatched  by  a  hystandor  and  preservefl  without  the  testator 'a  knowledge,  the  wiil « 
hold  to  be  canceilod.     2  Hla.  K.  1043.— Chitty. 

'  Marriago,  and  the  birth  of  a  ]->08t humous  child,  amount  to  a  revocation.  5  T.  R.  4 
In  a  ca&e  where  a  testator  liad  (.k'vii>ocl  his  real  estate  to  a  woman  with  whom  h*-  c 
iiabitod,  and  to  hor  children,  ho  aftenvards  marrieil  her  and  had  children  bv  he-r,  it  vj 
held  these  oireunistancos  did  not  amount  to  a  revocation  of  the  will.  Lord  £lleiifii->rr.u^ 
in  his  judgment,  says,  **The  doctrine  of  implied  or  presumptive  revocation  M^m^  i 
stand  u])on  a  better  foundation  of  reason,  as  it  is  put  by  lord  Ken  yon.  in  Doe  vr.  Luks 
shire,  5  T.  R.  5S, — namely,  as  being  *a  tacit  condition  annexed  to  the  will  when  nud 
that  it  should  not  Uike  etfect  if  there  should  be  a  total  change  in  the  situation  uf  ti 
testator's  family,' — than  on  tlie  ground  of  any  presumed  alteration  of  intention;  «bi* 
alteration  of  intention  should  seem  in  legal  reasoning  not  very  material,  unless  ii  i 
considered  rh  sufficient  to  found  a  presumption  in  fact  that  an  actual  rerncaiioD  hi 
followed  thereupon.  But,  ui>on  wliatever  grounds  this  rule  of  revocation  mar  I 
supposed  to  stand,  it  is  on  all  hands  allowed  to  apply  only  in  caf^es  where  the  vii 
and  children — tl»e  new  objects  of  duty — are  wholly  unprovidini  for.  and  where  thfw 
an  entire  disposition  of  the  whole  estate  to  their  exclusion  and  prt^judioe.  Thift.  hen 
ever,  cannot  be  said  to  lie  the  case  where  the  same  persons  who.  after  the  making  of  tt 
will,  stand  in  the  legal  rehition  of  wife  and  children,  were  before  specifically  ccm:tn 
plated  and  providc<l  for  by  the  testator,  though  under  a  different  character  and  dfo 
mi  nation."  2  Eiist.  .')30.  See  .')  Ves.  Jr.  Goi».  By  the  Roman  law,  if  the  child  b* 
after  the  will  die<l  before  the  testator,  the  testament  was  restored  to  its  force  and  efi^* 
2  Domat,  4<). — (.-iiristiax. 

Where  two  wills  are  found  in  the  possession  of  the  testator,  to  invalidate  the  fir<  ik 
second  should  expressly  n^voke,  or  Ije  «'learly  incomjNitible  with,  the  first  device:  fori 
subsequent  devise  will  revoke  a  prior  one  uidess  it  apply  to  the  same  Fubject-mati«r. 
r.  Wnis.  345.  7  Bro.  V.  (.'.  'MA.  Cowjier,  87.  A  devise  of  real  property  is  not  revoke 
by  the  bankruptcy  of  the  devisor.  The  master  of  the  rolls  utaid,  '•  From  the  m-HDii 
the  debts  are  pai<l,  the  as<ign«'os  are  mei-e  trustees  for  the  bankrupt,  and  can  beeilk 
to  convey  to  hiiii.^  In  tliis  case,  all  the  debts  were  paid,  and  the  bankrupt  bad  bit 
dead  some  time.  14  Ves.  .')8(».  See,  also,  as  to  implied  or  constructive  revncatwii 
Mod.  21S.  Sjilk.  5'»2.  3Mod.  2<KJ.  2  I-iist.  48S.  C«rth.  81.  4  Burr.  2512.  7V«^J 
348.    Cowp.  812.    4  East,  41U.    2  N.  R.  491,  and  post,  "  Title  by  Testament,"  4^'!:^  tf  * 

HITTY. 


Formerly,  marriage  and  the  bii>th  of  a  child  were  considered  a  sufficient  groond  Si 
implying  the  revoc^ition  of  a  will.  The  stat,  1  Vic^t.  c.  2i5.  s.  19  expressly  proridei  ik 
no  will  shall  be  revoked  by  any  pn^umption  of  an  intention  on  the  ground  of  an  abcn 
tion  in  circumstances,  but  makes  marriage  an  al)solute  revocation. — •Kekb. 

^  As  to  what  shall  be  deemed  a  sufficient  compliance  with  thia  act.  see  I  FonKba^ 
on  K<}uity,  l'.)3.  Phil,  on  Kvid.  chap.  8,  sect.  8.  It  is  oliservabU*  that  the  statute  rpqp^ 
that  the  will  sliall  be  in  irrltinfj:  but  it  should  seem  that  it  would  suffice  if  in  i.>nBtw 
signed  by  the  testator.     Semble,  2  M.  &  S.  280. 

It  next  requires  that  the  will  shall  he  signed  by  the  testator  or  some  other  pftws  a 
his  presence  and  by  his  exj)ress  direction.  The  first  case  in  which  this  queMioBn 
raiseti  was  Lemaym*  v^\  Stanli'V.  'A  Ia^v.  1,  I  Kq.  Ca.  Abr.  403,  in  which  case  it  vwdr 
termined  that,  if  the  testator  write  the  whofe  o\'  the  will  with  his  own  hand.  thcNi^ki 
does  not  subserilH'  his  name,  but  seals  and  publislies  it,  and  three  witnesses  nihicnh 
their  names  in  his  presence,  it  is  a  good  will :  for  hb«  name  being  written  in  thesA 
it  is  a  sutru'ieiit  sinning,  and  the  statute  does  not  dircKrt  whether  it  shall  be  il  tbf 
top,  bottom.  iVc.  Hut.  fr«ini  the  case  of  Right  Lessee  of  Cater  tv.  Price,  Dou^. 24L ii 
may  be  int'erriMl  that  the  :ibi>v«'  decision  will  apply  only  to  those  cases  where  tbetaMlv 
appears  to  have  con<«ideri'd  vuiOi  sufficient  signing  to  support  the  will,  and  not  lo  ibi" 
where  the  testator  appfitr^  to  hiive  inten<led  to  sign  the  instrument  in  form:  sod  X^- 
Christian,  in  his  edition  of  I'laekstone.  2  vol.  377,  n.  o.  proiierly  obserVM  that 
the  name  at  thi>  beginning  wouM  never  Im>  considered  a  signmg  according  to  thf 
unless  the  whole  will  a;is  written  by  the  testator  himself:  for  whatever  is  wntlfatf* 
stranger  after  the  name  of  the  ie>irittor  affords  no  evidence  of  the  testator's  WMflC Ii* 
if  the  subsi'ription  of  his  name  in  his  own  hand  is  not  subjoined.  And  ses  PuwJ* 
Pevises.  ()3.     In  the  case  of  Itight  va.  Trice,  the  will  was  prepared  in  five  shtlli^i''' 
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t'«fn  to  wurrnnt  it  ;  aii«l  thon».  hy  «li'liv«»riii:;  nji  n  r***\.  »  i;l«»vo.  or  oth«^r  symbol, 
a«  thi-  i-ii**tiiin  <lin>t't««,  rr*iii;iiH  into  tlit*  IkiiiJ.'*  «it*  tlic  l<»nl.  hy  tlio  IuiipIm  iiii<| 
ai*<f]it:iiirf  f»t  U\^  *»:ii«l  sti'waifl,  or  ot'  tlio  t*u'u\  two  truant?*,  all  lii-i  intcrt*Mt  an<l 
titli*  ti»  till'  r<«tatt' :  in  tni**t  to  l»«*  ai^ain  •^rantctl  mit  hy  tlio  ionl  to  siirli  prrMoiiH 
nn-l  t«>r  ^ni-h  ii-*'**  as  arr  iianii-<l  in  tlio  siirnMidtT.  ami  tho  ('ii*»toiii  of  tlu*  inunt»r 
will  warrant  It'  tlio  Mirn>n(U*i'  Im*  niadr  tint  of  c-tmrt.  tlitMi  iit  tlii*  nirxt  or  Konio 
Mtl>^i'i|'irht  4'oiirt.  tli«' jury  or  liMinai^t'  iiiii**t  |>n*M'iit  ami  tinil  it  upon  tlii*ir  tiatli^; 
wliiih  pii-t-iitnh'nt  i^  an  information  to  the  lopl  or  iii*«  ^tvwainl  of  what  han 
I'  i-h  t!-an*-:ii-ti-«l  «inl  «»f  rourl.  IniniiMliatrly  u|Min  ^u(•ll  Hurri'n«i*T  in  ooiirt,  fir 
n:»'«n  i>rc<<t  ntniiiit  of  a  Hiirri'mlrr  iiiaih-  out  of  ri»urt,  the  lf»r(|  hv  hiii  Hti'wanl 
;;*.*:it'<  tin*  >:in»i'  latwl  ai;ain  to  rtsfmj  t^uf  nsr,  i  who  i^  MMnrtinioH,  thou«^h  nitlirr 
i;iijif»|MTly.  lalird  ihi'  Mirn'n«h'n*r.  /  ti»  hfihl  hy  th«*  anticnt  n-nts*  and  ciistoniary 
«f-rviii-;  aii'l  tli('r('U]H>n  admits  hint  tenant  ti»  th<*  i-opyliohl,  at'i-onlin^  to  tin* 
t  'TTn  and  rtV«'<-t  nf  tho  Mirivn«li*r.  whi<li  inu'*t  l»t'  oxartly  |MirMn*d.'  And  thi»*  in 
i|.'!ii-  hy  di'livi-riniX  up  lo  thr  now  ti*nant  tin*  pmI.  or  irlovo.  or  tin*  liki*,  in  tin* 
tiarii*'.  and  a^  tlio  **yni)Md.of  ror|M»ral  s<'isin  i>f  th«*  hui'U  and  tt*m*nioiitH.  1'|m»(i 
\%  i..<  !i  :ii|nii!*<<iiin  ho  pays  a  tino  to  iho  lord  accirrdin^  to  tlio  L'U?*toin  of  tho  nmnor. 
All  1  taUi**i  the  oath  nf  ti*altv.' 

Ifi  thi-*  hrii-f  ahstraot  i>f  tho  tnannrrof  tran»»lrrrini5  i'i»i>vliold  c*itatrf4  we  niav 

• 

p!airi!y  tr.ui-  tlio  vi»»ihU'  t'«M>t^t«•p•«  of  iho  foinlal  institutions.  Thr  fh't'.  hoini;  of 
A  ha*<i-  naturo  ainl  loiniro.  is  unalifiiahlo  without  I  ho  kmiwlodi^o  ami  f*on**ont  of 
ihf  lord.  Fiir  this  purpusi'  it  i*«  roni^nod  up,  or  >urroiidt'rod  into  his  hand** 
(  \i«t":u.  and  tito  indul«^oni'o  of  tho  law,  whi<*li  tavour^  lihorty,  ha<«  now  ;^ivon  tho 
tt-iiaiit  a  rlLcht  tn  nanio  his  .su('«'o<«M>r ;  hut  tornioHy  it  was  tar  i*thorwiM'.  AihI 
1  am  apt  to  nuspt'ct  that  this  ri;;ht  is  at'  nnioh  tho  sanio  anti«piity  with  tin* 
iiitrt'dui  tion  <»t' u^os  with  n'j«poot  to  froohold  land.n;  for  tho  alionoo  of  u  cupy- 
litdil  ha>l  nionU\y"  */■'/"' "'/'o/ //I.  liu'  whirh  "thoiv  was  no  ivniody  at  law,  r»-»i— 
tiut  omU"  hv  >'i''p't'ft.i,  in  ohanoorv.. '•»  Whon  thoroforo  tho  Ionl  had  '■  '  ** 
A-<  4'pt<-d  a  -urronihr  of  hi**  tonant'?«  intoio-t.  u]*«»n  oonlidomo  to  ro-i:nint  tho 
i*"»t.i?«'  l"  atiotlii'i*  pi'r-^'in.  oithrr  thon  oxpro.— •ly  namoil  nr  to  In*  at^i'ruanU 
fi:iTiii'd  in  tiii-  liMianl  '*  will.  I  ho  i-itanoorv  i-nfon-od  tlii<«  tru*»t  a<«  a  nialli-i*  ot  oun- 

• 

f»  ;--h' «■.  vvhi«  h  juri^>lirtioii.  thoui;it  hooniin:,dv  n«'W  in  tho  titui- •>!' I'Mward  IV..-./, 
wa^  i;i'iiii'a!ly  aiipiionrril  in.  a**  it  opfuod  tho  way  for  tiio  alioiiation  of  o*»p\- 
}i>>'id<*.  a^  \\<*il  a«  o|  t'rorhold  ontalos.  and  as  it  rnnloroil  tho  !/<<«' of  thoni  Inith 
t*i|:i;i!!v  ihvi<.ahlo  hv  tt<*tainont.  Yot.  ovon  \**  thi-  ilav,  tho  now  tonant  oaniiot 
|m-  a  im!tti-il  hut  hv  i-oniiiosiiiiin  with  tho  Ionl.  ami  paviiiu'  him  a  tino  hv  wav 
f*f  at  !vii>i\\h'di:mont  lor  tho  liroh<<o  i»f  alionation.  Add  to  this  tho  plain  fo«Nial 
iiiVf»!itiiro,  hy  dolivorini;  tho  m  nihol  ot  MM**in  in  tho  pn-M-nn*  of  tho  otlior 
tftiaiit">  in  opt-n  rourt  ;  **  </ri<f/i'/'«  h'i.^t>i  r.  /  ,tfiitf  t  >rj'"r'nnt  iftfUt^'ti  j*>*rri'iitur  fi 
«/>/;i.ri'  w  thtfSti(iii.int  hii't  n  ilifinti  ;  y»M'  *.//f' wi  *'*>ram  ihi*'fm.<  r«/.<«.i//i.<  ^nlriuhitfr 
jit-n  f-fiff :"  t  ,  ainl.  to  on»wn  tho  whi»lo.  tlio  oath  of  loallv  is  unnoxod,  iho  vorv 
(•••n  1  "f  t'l-odal  suhjootiitn.  Fn»ni  all  whiih  wo  niav  fairlv  t-oiiolmlo,  that,  hud 
ih^Ti-  hfi-n  iio  otlior  ovidonoo  t>f  tho  faoi  in  tho  r«  -t  ot"  «iur  tonuros  and  o*»tatos. 
th«-  \*r\  i\;<.tt  In  o  i»f  oMiivhidda.  ah«l  tho  luanni-p  in  whloli  thov  aro  tnin*»torroil. 
W'Miil   in«  onti<«tahIy   provo  tho  vory   univor*«al   roooplii»ii  whioh   tliin  iiorthorn 

'    V'T       \*  t    t.t    TntuI  i^r      y<i  .  1" 

■  I :  .»  ■ii.'"  ii'it  I'-r  d.'—  t't-t'iri'  tin' adiiutt.iin  •' «>l'  \\\*-  -im«  !id«-rfi\  hi-  h«'ii  wnuid  lak«' 
\%\  •!•  -  •  ii?.  A"  !h"  -III  !•  nd-  liir  dii-'l  ■it-i-.i-il  i«1"  tin*  pr-iiii-.-'.  \\  »  if;!;d  iiiN*  vt-*lintf  in  a  »»ur- 
r«Mid<  : -<  *a\  .1  iiii.ir.iiii-iv  .'»  I'..i-i,  l.'i'J.  1  Siiiitli.  ••■•>.  And  winTi'  .t  drvi-f  w.tii  tn.ido  h\ 
an  uT>  .  i:ii,i'*-i  d>  \  .>«••.  It  w.io  Iti-ld  th.it  «!n  ii  '<>M-'iinl  A*'\  i-^".  t)ii>ujh  adniitit*<l.  i^nilil  nm 
?■•«"-.•  I  .1.  •  -  *:ii>  n:.  i.<:  )ii^  .iiiin.tl.iiK  ••  h.iii  n  •  r«liit  ,i>ii  :«i  th*'  l.i^t  l«';Z.il  ^itrPii  h*r.  hu*. 
!!•••  h-j  .i  \i\.\'-  r«  :iit.ii<-l  \n  tin*  ln-.r  tit  tin-  -ujrt'ndi'i«»r. — lin*  lir-'l  t«'^l.4lor.  7  l-i«l,  ^.— 
r'liiri  I 

•  \'  -■  •*,.!!  itjd  .nfiiit'.  m:iv  lii'  M'hni'fi'I  l«v  tin  Ir  :itti»r!n'y  t»r  i!n.ir>li:iii:  .ind.  in 
il«  f  ku*  -■!  \'\'.:  .1]  ]•«' •i.tif--',  tin'  Inrd  \\\  \\  .i|>|»>iii[  \\  k:u;iidi:kn  or  ii(ti>in«*>  for  tli.it  ptir- 
i**^t'.  1:  ill"  till' ■>  .III'  iiMt  j>iid.  tin*  I>>:'il  in  IV  •'ntiT  aifl  r«*i'«*i\i*  tin*  |<r«»tits  till  ho  i« 
»i.tti-;'('  i  .!•  ■  ■•-ill*  iij  \>Mil\  t>>r  tin'  o.titn*  upon  •l«'in:iiid  iit  l}i**  |i«T^«>n  or  {■••r«i»n4  ••ntith*«| 
III  th«-  -iii|I'»-:  l"tT  ii"  t««:  !iitiir.*  '^hall  In-  in<uir**d  \>\  intant*  or  lonn'^-oovorl  fur  not 
A|*|H'.tr.iv'.  'ir  !«'la^;ii^'  t  •  \*\\  liin-.    '.»  Imm>.  I.  c.  U'J. — I'mirv. 
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367  OF  THE  RIGHTS  [Book  D 

Bystom  of  property  for  a  long  time  obtained  in  this  island ;  and  which  con 
muiiieutcd  itself,  or  at  least  itt»  similitude,  even  to  our  very  villcinA  and  lN>Ddiu«9 

This  method  of  conveyance  is  bo  essential  to  the  nature  of  a  cop v hold  «-^tati 
that  it  cannot  properly  be  transferred  bv  any  other  aKBuranee.  No  !e<iffnicii 
or  grant  has  any  operation  thereupon.  If  I  would  exchange  a  copyhold  out 
with  anotlier,  I  cannot  do  it  by  an  ordinary  deed  of  exchange  at  the  couimo 
law,  hut  we  must  surrender  to  each  other  s  use,  and  the  lord  will  adLiii  i 
^opon  accordingly.  If  I  would  devise  a  eop^'hold,  I  must  surrender  *il  totli 
-'  use  of  my  last  will  and  testament  ;*  and  in  m}'  will  I  muHt  deelsirv  m; 
intentions,  and  name  a  devisee,  who  will  then  be  entitled  to  admission.^/;  J 
fine  or  recover^'  had  of  copyhold  lands  in  the  king's  court  may,  indeed,  it'  imi 
duly  reversed,  alter  the  tenure  of  the  lands,  and  convert  thorn  into  frank  tve^Q 
which  is  defined  in  the  old  book  of  tenuresCA)  to  bo  "  land  pleadable  at  the  c-fiD 
mon  law;"  but  upon  an  action  on  the  case,  in  the  nature  of  a  writ  of  J^tnl 
brought  by  the  lord  in  the  king's  court,  such  fine  or  recovery  will  be  revi-rwd 
the  lord  will  recover  his  jurisdiction,  and  the  lands  will  be  restored  to  Um] 
former  state  of  copyhold.fi)* 

In  ordiT  the  more  clearly  to  apprehend  the  nature  of  this  peculiar  assDnncc 
let  us  take  a  separate  view  of  its  sevenil  parts;  the  surrender,  the  prn^blmcil 
and  the  admittance. 

1.  A  surrender,*  by  an  admittance  subsequent  whereto  the  conveyance  is  u 

(f)  Co.  riipvh.  {  W\.  (*i  T.  tmir  en  /rami*  fit, 

if)  ()M  Niit.  nrt>v.  t.  Inrie/,'  tU  nr/o  cfauM.   F.  N.  B.  13.  {*}  ^ee  buuk  iU.  pmge  ItXL 

*To  jjrovfnt  the  refurronre  of  the  evils  which  frwjuentl}'  resulted  from  the  derl** 
of  oojiyhold  lands  omitting,  eitlior  from  negli^onoe  or  ignorance,  to  surrender  them  lotw 
uses  of  thi'ir  wills,  it  was  (Miacted  hv  5"i  G«'o.  III.  c.  11*2,  that  where,  bv  the  cu.«tom  of  m 
manor  in  Kngland  or  In-land,  any  copyhold  tenant  thereof  may  by  will  di!^po?eo(a 
appoint  his  copyhold  tenement,  the  annxo  having  been  surrendered  to  8ueh  u^(e«ui»kil 
ho  by  su<'li  will  declan'd,  every  dis)>osition  or  charge  of  anj'  such  copyholds,  orof  aq 
riglit  or  title  to  the  same,  made  by  any  such  will  by  any  person  who  shall  die  after  |«m| 
this  art. — vi/.,  V2th  Jiily.  l.sl'>. — shall  beasetUn'tual, a/Mow^A  nosumnti^UttuuUk'tiuhK^ 
siivJt  will,  as  it  would  have  been  had  such  surrender  been  made.  But  the  claimanU  undi 
the  (b'viso  must  ])ay  the  stam]>-<luties,  fe4*s.  iVe.  incident  to  a  surrender,  as  well  a.«  tbon 
upon  admission.  IJelbre  the  jia^sin;:  of  this  act.  equity  would  relieve  in  favour  M  awif 
or  younger  chihlren,  (but  not  of  a  brother,  grandehildren,  or  natural  children, ^  orvhcr 
eopyholds  were  devised  fnr  the  payment  of  debts.  See  1  Atk.  3K7.  3  Bro.  !^'.  II 
Wms.  (io.  2  V«^.  6S2.  it  Ves.  544.  o  Ven.  .Vi7.  But  where  a  surrender  by  a  manifl 
woinati  to  the  use  of  her  will  is  required  by  the  particular  custom  of  the  manor,  them 
of  i\  surrender  is  not  aided;  for  the  55lieo.  III.  c.  1U2  only  aids  the  want  of  a  fcfM 
surrender.  an<l  the  surrender  in  this  ciise  is  matter  of  substance,  and  requires  to  \ 
accompanied  l>y  the  >eparate  examination  of  the  wife.  5  Wat.  k.  Aid.  492.  1  IXwLtl 
SI  S.  (\  Where  eopyhoM  premises  liave  been  Mirrendere<l  to  such  UfieK  as  ihecw* 
shall  aj 'point,  the  np]»oint  merit  may  be  made  by  will,  and  a  surrender  to  the  uses  of  fvi 
will  was  not  necessary  even  l)ef<ire  this  statute.    3  M.  &  8.  15H. — Chittt. 

Vt\  the  Wills  Act,  1  Viet.  r.  2r>.  all  eojwhoid  lands  are  mode  devisable,  whether  te 
is  or  is  not  a  custom  to  that  etfeet. — Kerr. 

^  A  iine  of  lands  in  ancient  demesne  levied  in  the  eourt  of  Common  Pleas  is  DOCabK 
lutely  void,  but  voidable  by  the  lord ;  antl  it  seems,  according  to  Mr.  Preston,  ci"»i'yW 
lands  are  within  the  same  ruh»:  but  it  is  elearly  more  correct  to  levy  tlie  fine.  Mf  Mitff 
the  recovery  in  the  lonl's  court.    See  1  Trcst.  on  Conv.  2GG,  267  ;  and  see  3  T.  R-  l*"i" 

OllITTV. 

•  A  surrender  <loes  not  d«»stroy  a  contingent  remainder.    2  Saund.  386.     It  r*ceiT»Ai 
same  constru<'tion  as  <le»'ds  o]>ersiting  by  tlie  statute  of  uses :  nnd  therefore 
<lers  cannot  be  im]lied.     1  S:tund.  IS(i,  b.     A  surrender  may  be  by  him  in 

I  Stuiufl.  147,  a.,  n.  i>.  The  surrenderee  is  an  assignee  within  the  equitv  of  the 
lien.  VIM.  I  Saund.  *2U.  a.  His  title  begins  from  thedateof  thesurrencker.  brn 
an<l  therefore,  after  lie  has  bern  admitteii,  he  may  lay  his  demise  in  ^ectmentsa^ 
tlay  of  surrender,  and  rei-nver  mesne  ]>rofits  therefrom.  I  T.  R.  GOO.  2  Saund.  AC" 
n.  2.  Hut  an  cipiity  of  redemption  cannot  be  surn*n(U^re<l.  (2  Saund.  AQ2^  d..  a.  M^ 
devisees  of  contingent  reniiiindt-rs  r>n  a  co]iyhohl  not  lieing  in  the  seisin  oaanol  wif* 
surrpnder  of  their  interest,  nor  will  such  a  surrender  operate  against  them  or  their 

II  East.  1S5.     A  femi'-eovert  who  snrren<lei's  tf)jiyhold  ought  previously  to  be 
separately  from  her  husband,  by  the  steward  of  the  manor,  or  before  two 

ObO 
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itH  [NTfcrtion  and  confirmation,  in  rntlior  a  manifoMtation  oftlio  ulionor'n 
II.  I  hail  a  tniiiHtiT  ot'  any  iiitrri"4t  in  |H}fis^>sHon.  For,  till  luliiiitlaiK't*  nt* 
If-  u.*r,  till*  JDnl  takctli  n«»tift*  ut'  tlu*  MiirriMKion^r  art  hin  tonant ;  umi  iio 
(tMVi'  the  prtiiit'^  <»t'  the  laihl  to  hin  own  iim\  an«l  ithttll  dirM'har^o  all  ncr- 
It*  tt»  tht'  lonl.  Yi't  the  iiitcrt'st  romaiiiH  in  him  not  uh^oiiitHy,  hui  sub 
nr  111*  ran  not  |ia^M  away  the  iaini  Ut  any  otli<*r,  f»r  niakv  it  Huhjoot  to  any 
i<'uiiihraii«r  tiiati  it  wa^  Miliji'ct  to  at  tlu'  tiint*  ot'  tliu  Hiirn*n(li.*r.  Hut  no 
ot'  Ifirai  iiiti-i'fHt  is  vfstrd  in  thi*  noniiiu'v  lH-ton«  aiiniittaii(t>.  It*  ho 
\iv  i^  a  irr^pasMT.  aii'l  piiiii^hahlo  in  an  a<*tion  of  tn.*!*|msH:'  and  it'  hi* 
i'r«  to  thi>  iis«<  ot'aiioihrr.  siicli  ?«urn'iidor  in  nu'ndy  void,  und  by  no  niultiT 
itrtn  i-aii  1m>  rniitiriiiiMl.  For  thoiiirh  hi*  he  udinitttMl  in  |»urHuan(*i*  of  thu 
Mirri'iplfr,  and  thm'hy  ai'i|iiin-«  attorwanlH  a  Kiifliriont  und  |)U*nary  into- 
i)**Mi|ii(r  ovihcr.  Vft  tii.H  M'cniid  Mii'n'nd<*r  |»n*viouH  to  hiH  own  udniittanfo 
itilv  v«iid  'if*  tnttm;  hfi-auM*  at  tlu*  tinii*  ot'  Kiich  Hurrt*ndi'r  ho  had  hut  a 
ty  ot'  ah  iiiton"*!.  and  roiild  thcnd'on-  tranntor  nothing:  und  no  huhm*- 
liiiittaiici'  ran  niakt*  an  art  *^inn[  which  wan  «iA  initio  void.  Vot,tli'>u^h 
If  oriu'inal  Mirri'iniiT  ihr  noniiiu't*  halh  hut  a  |M»t«Hihility,  it  in  howovcr 
]Mi<«f<ihiliiy  as  may  \\  hnifVfr  ho  ph*a'«os  In*  n*<lu('od  to  u  cortainty  ;  tor 
if»t  cithtT  hy  force  or  fraud  Ik*  tlc|irivrii  or  doiudrd  of  tho  otfoct**  and 
thf  surrender;  hut  if  the  hml  rcfiiM*  {ft  admit  him.  ho  Ih  coinpcllahlc  to 
a  hill  ill  chancery,  or  a  in.ih^/innuM:{fi  )*  and  tho  rium*ntloror<*an  in  r  ••i.-ij 
dcti'ai  hi**  irrniii  ;  hi**  liaiidH  hciiii;  forever  IniuihI  troni  diNpo<*int;  ^ 
iiii'l  in  any  other  way.  aipl  hi^  mouth  fon*vor  Ht<»|>|K*d  Iruiii  rovtikin^  tir 
iiiaiiiiiiii;  ills  (»\\ii  ddihcratt*  a<'t.'/r 

to  tlie  k'lt.^i  iitin,  nt  I  that,  liv  the  at/itTtil  cuMoiii  of  manors,  in  ti»  In*  niatltf 
I'Xt  coiirt-han»ii  itiiinciliatciv  alter  tho  ^urivndor;  hul  hv  >//fi«f/  ouHtotu 
Itlaci'**  it  will  he  pioii  though  mailo  at  llio  M'cond  or  other  suh*>iM|iU'nl 
And  It  i^  to  l)e  hroiii^ht  into  court  hy  tlio  ftimr  |K'rM>ns  that  t<Hik  tho 
•r.  and  then  |o  lie  ]»r<'M>iited  hy  the  hoiiia;;o ;  und  in  all  ]»oiiit**  matorial 
rrc«|piiii.|  with  tlie  inn-  tciior  of"  the  siirreiiih-r  ithelt".  And  tiii-retoiv.  xf 
-fhiji  r  he  rMndiliiiiKit.  and  the  preoetilnieiit  ho  ahM»lute.  hitth  tho  >ur- 
|iri-«tiit  Mietit,  and  :iilinil(ahco  tliereii|Mi|i.  an*  wholly  vojil  :i /h  i  the  oiir- 
as  Im  iii.r  never  truly  |«re-entcii ;  the  prosentinont.  «?«  heiin:  tal^e  ;  und 
ittatite,  a**  heiiii;  tnunded  on   >uch   iiiitrue  ]ireseiitiiu*iit.      It  a  man  ^ur- 

•  •nt   "t  I  '>iirt  .-iml  die.-o  hcfi»re  |>ro>entiiiont.  and  prosentiiieiit   U*  niadi* 

•  de:ttli.  aemrdiiiL;  to  the  custom,  that  is  siitliciont.i  n  >  Si  t«Mi.  if  ir^fui/ 
iif*  l.i'ftiT-*-  |ire<««>n!inent.  yet.  u)M»ii  ju'eseiitmeiit  niatit*  atti-r  his  ileath.  hi?* 

•  •r-lifij  til  the  cii«.t«fni  sliall  In*  admitti'tl.  Tin*  winio  law-  i«*.  if  th«ise.  into 
ani*«  tlic  siirren<lrr  i-«  maiie,  die  het'ore  |ire*<eiitment  ;  t'or.  ii|mmi  sufticieiit 
I  «   -  i:-T    that  sUi-li  a  surrender  was  tinnle.  the   loni  shall   l*o  ct>in|M'l|e«l  to 

•  •>•-  niiu'i>  •  And  il  ilie  steward,  tlie  tenants,  ur  othor?*  into  whi>M*  hand** 
rie'Mi*  r  Is  muile.  reiii^e  i>r  iiei^lect  to  hnii^  it  in  to  Ik*  {ireM-nted.  uiMin  a 

prtt'Tii'l   t«»  the  liinl  in  his  c«iurl-l>art>ii.  the  party  ^rieViil  shall  find 
Hit  It  ih<'  lopl   will  hot  do  him  ri^^ht  ami  justiee.  ho  may  sue  Uith 

»    .  l:   it   »:.|.   '   :  -  II.I.I   }  4<> 

•  ■    '    ,  Oi      ;•  i«  r«i  |jit  » J. 

•  \  •>;  •  •  -.  il  •  ti-.r.-!ii  .  .ii.ij  It  It  (m'  til  -ue)i  u«t"*  ii.«  ■>iit>  »hiiil  hy  Mil!  a|*)-*:ii(.  a  |*M|M>r 
>.'    *'•  '■•    .t  w.II.  t)i"U.'ii    iii.i'if   h\    lii*r.  lixiiii!    liei    )iii«haiiil,  i«  a   ^:*»•^^[   f\i*eutltili. 

•J    \  <    ll!TM  . 

■»irit  ip1«  ?•  ■   u.'ii'  I   ?i«'t   n-'W  ) •ii-idere'l   a  iii**p.4i«»i'r :  for  i!   Im*  I ii  d»'ler- 

I  It  I.'    II. .1-.   t> I  -.11    .ti  >  ]*■•  tnii-i)f   ij:iiii-t  ih<'  ^iiiTfiidi'tcr.  u|mi|i  :i  ih!!!!*!'  I«i<l 

-III  i-  iii-  I  w  '■•  ■  •■  'I-.'  '..  i\.i*  .III  .!•  hint  tail! -•'  ••!  *ii'-h  jmrlv  Iwl'itri-  ti:.d  .  hut.  a*  tin* 
r-.r  >*.'•:  '!.#■  -m:  ••■jeU  r  i^  •  ■•ii-i«l' !•  •!  ineie|\  a  tni*'ti-«*  I'nr  iIh*  iitiiii:iiii*.  ii  -h'Mdd 
If  !i|.-  •!..■.  ..||  \\..ii!>l  )ii\«>  )•.■•  h  tli«'  -.nii*-  evi*!!  it'  lh«*  ••ii !!'»•'•  |ii«-nt  uiliinllAiioi^ 
i-M  nji'^'-l      1    I     K    •■!•<'.    .'»  htirr.  "JTiiJ.     hi  Kji'-i.  *-*»»*^. — «'hittv. 

in-<-   .♦  "  ■!!   *«•■  tii,.i.«-i I   that   ti  snrr»-n'h-r   h\  n  i'i>ii\  h«>hit'r  !•»  lli**  ii-**  lif  hi* 

i-  ;il'.vj\-  !.\-  !..il.!.  .  ii.il  it' .1  eii|.\  hold'T  ^niriMehrs  <N)i|ihti<>ii.il!\ .  niiil  oati^fit'H 
;l:.,i,  }..  *..•.  .iilru.tt  iiii-i- lit"  tin*  ni»inin«'«>.  tlit*  enpyhohh-r  liiiiv  *urr»-nd»r  nirviii 
%  «.il;«'if  t.i\;ii.'  1  ii«  'A  •-!;»»«•  }t\  ih«»  iidniitt.itii-f*  hii*!  siirit'iidfr  of  tin*  n«'iiiint*«» 
iiiliti*>r>.il   kiirr*  nli-i,  ;in>l   hi4  own   mil jin  iit  a<linitlttni*t*.     llur^ra\i*'«  note  to 

't;^,  a.  -<'niin. 
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tlie  U>r(l,  and  thorn  that  tCK»k  the  surrender,  in  chancerr,  and  sliall  then:  ti 
roliof.(o/ 

^.i-ji-i         *'^'  Admittance"'  is  the  hist  sta^e,  or  perfection,  of  copyhold  a.-j<uniii».i 
'**    -I     An<l  this  is  of  tlirce  sorts:  fipst,  an  admittance  ui>on  :t  voluntary  zn 
fn>m  the  lord ;  stnondly,  an  admittance  upon  surrender  by  the  former  Ii'Lai 
and,  thirdly,  :iii  admittance  upon  a  descent  from  the  ancestor. 

In  admittances,  even  uj)oii  a  voluntary  tjrant  tmni  the  lord,  when  copy  hi 
hinds  have  esclicatcd  or  reverted  to  him,  the  loni  is  considered  art  an  instrunitr] 
For  though  it  is  in  his  ])o\ver  to  kee])  the  lands  in  his  own  liand:4;  or  to  dii^pc 
of  them  at  his  i)leasure,  by  gninting  an  ahsolule  fee-simple,  a  freehold,  ^r 
chattel  interest  therein ;  and  quite  to  clian^e  their  nature  from  eupyhul'i 
socage  tenure,  so  that  he  may  well  he  I'epnted  their  ahsolntc  owner  iDd  Ivr 
yet  if  he  will  still  continue  to  dispose  of  them  as  copyhold,  he  is  bound  to  r< 
serve  the  antient  custom  precisely  in  every  point,  and  <-an  neither  in  tenures 
estate  introduce  any  kind  of  altenition ;  for  that  weiv  to  create  a  new  eijji}b**« 
wherefore  in  this  respect  the  law  ac(*ounts  him  custom's  instrument.  r«»rtf 
copyhold  for  life  falls  into  the  lonKs  hands,  hy  the  tenant's  death,  tlina«.'li  xi 
lord  may  destroy  the  tenure  and  enfranchise  the  hind,  yet,  if  he  prruiit!«  it  h 
again  by  copy,  ho  can  neither  a<id  to  nor  dindnish  tlie  antient  rent,  nttr  blie 
any  the  minutest  variation  in  other  respects :( y/)  nor  is  the  tenant's  t^tatr. ! 
granted,  subject  to  any  charges  or  encumbrances  by  the  ]ord.(7) 

in  admittances  upon  tiurnndrr  of  another,  the  lord  is  to  no  intent  n-putnia 
owner,  hut  whr>llv  as  an  instrument;  and  the  tenant  admitted  shall  likiniM-: 
subject  to  no  charges  or  encuml»ninces(»f  the  loixl;  for  his  ehiiiii  to  t lit*  i->u:c: 
solely  under  him  that  matle  the  surrender.(r) 

And,  as  in  admittances  upon  surrenders,  so  in  ndmittances  i//Mn '/^^v/tv.  n 
^.pi  1  the  deatii  of  the  ancestor,  the  lord  '''is  used  as  a  mere  inMrunieiit;  ai: 
'  '  -•  as  no  manner  of  interest  passes  into  him  by  the  surrender  <»r  il.c  «i<^' 
of  his  tenant,  so  no  interest  passes  out  of  him  by  the  act  of  adniittancv.  .\> 
theret5»re  neither  in  the  one  case  nor  the  other  is  any  res|>ect  had  totheqiUBti:; 
or  quality  of  the  lord's  estate  in  the  manor.  For  whether  he  be  tenaniial^ 
or  for  years,  whether  he  be  in  possession  by  right  or  by  wrong,  it  is  nt»l  w 
terial;  since  tlie  a<imittances  made  by  him  shall  not  be  impeached  on  acroo 
of  his  title,  because  they  are  judicial,  or  rather  ministerial,  act«,  which  ever 
loni  in  possession  is  hound  to  pertbrm.(«) 

Admittances,  however,  upon  surrender,  differ  from  admittances  upon  d«e« 
in  this,  that  by  surrender  nothing  is  vested  in  t?t>tuy  que  use  before  admiiuift 
n(»  more  than  in  voluntary  admittances;  but  upon  descent  the  heir  is  tenaBl ^ 
co])y  immediately  u])on  the  death  of  his  ancestor:  not  indeed  to  all  intentfttt 

OCo.  Cirvh.  24t>.  rWi:^.  27.    CaUtt.  5iL 

\p)\hM,i\\.  f*^  4  Ki-fi.  :2« .   lKr|».14C 


•  I'liit  now,  by  till'  statuir  4  S:  5  Viet.  e.  .T).  I'very  surr«>nder  and  deed  of  huwbJ* 
whirh  till'  lord  shall  In-  rt>inprll:il>le  to  ai'oe|il  or  shall  iiooopt,  and  every  will  iiid<«ifl 
u  tM»|iy  nt*  whiih  >liall  l-i*  ili'livi'ied  to  the  loiti,  liis  steward  or  deputy  iiteward.out  eien^* 
oral  a  omrt  in  tin*  al»M*iu-f  ol' a  liiinia<;r.  sliall  bo  i*nten'«l  in  the  court-roll*  br^Kti** 
htt'W;iril.  or  (li'imty.  and  >urh  I'Utry  shall  1>e  nf  fi{ual  otlW't  with  an  entry  made  ii  ^ 
Miam-c  lit'  a  ]ii'f<t-iiliii«'nt  :  and  ]irt'Sfntniont  of  tlM>  Mirrrnder.  will,  or  other  BUOtf  ■ 
\vlii<-)i  ail  adtnittaiiri-  i<  tntinili'd  shall  not  be  os^i  ntial  to  the  validity  of  thead&iiBV 
Tlu'  >tatui«-  aKo  (liilaii-*  the  41  rin»<iny  of  prest-iitnu'nl  to  bo  not  essential  lothenfcii? 
of  an  ailiiiittaiicr.  ainl  fiirtlur  i>iiacts  that  adniittanoo  may  be  made  at  any  timeorpb* 
without  ImMinjf  any  eoini  for  th«'  jun'po^e. — Kekk. 

^*'Th<'  adnultaiiti' nf  th«>  )iartiriilar  tenant  is  the  admittance  of  the  mnaiuilfiB* 
I>nt  till'  lattt'r  ni:i>  l>c  a<lniitl«>(l  l.y  liimsi^f.  I  Siiund.  117.  n..  n.  (3)  (4.)  It  i«1aI«"^ 
nia«h*  to  the  tinn-  of  Mirn-ndt-r.  1  T.  H.  0<H).  il  Sannd.  4^2,  c,  n.  2.  A 
cannot  forlcii  for  fi'limv  )M>fi»M>  adniittanre.  for  till  thrn  the  e^^tatt*  in  in  the 
•J  Sannd.  A'2-2,  e..  n.  'J.  Tli.-  lord's  jjrantee  lias  titli*  without  il.  2  B.  A  A.  4&3.  2i 
4'-J.  r.  If  the  ^tnniMlfiio  ill<'s  bi'fore  ailniittani*e.  his  heir  is  entitled  to  itM^ir 
widow  to  froi'-l'iMirh.  -  Saund.  A'2'2,  d.  One  i'!VtM*t  nf  admittance  is  tlial  a ccffWir 
afiiT  it  is  e>to]>]MMl.  in  an  action  l>y  the  lonl  for  a  forfeiture,  from  Miowinc  thatlWhl|^ 
t'stat4^  was  not  in  the  lord  at  the  time  of  admittance.     5  B.  A  A.  6£6.     1  Mi«Lft&>^ 

— CUITTV. 
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'■•r  III*  <-anii<»;  hf  hwoi-ii  mi  (li«»  hoinai^*  nor  maintain  an  action  in  llit* 
I  :i-  ii-icui!  :  hilt  t'»  nio-t  iiitcntH  tin*  law  takvth  n'ili<v  ot'  him  an  ot'u 
ahi  nt'  tlit>  l:inil  iii**tantly  ii|Mtn  tlir  (Iratli  of  lii«  amv^lor,  ('i«|MTially 
-  «-iiiii-,'riii-l  with  aiiv  *<ri'.ini/<'r.  lie  inav  t-iitrr  intn  tlu*  lan<l  iK-fnn* 
*:   may  taki*   tlif   pnitits;   may  )»inii**li   any  ti'i-**|ia*«H  <l<im»  ujMin   tin* 

nay.  ii|miii  ^ati-^t's  iiit;  tlir  lunl  t'*»v  lii*<  tini*  «liic  u|miii  thr  «ii"«('rn(,  may 
iiii«»  tin*  li:iii<N  •»!  tin-  l«>r»l  Xn  whatt-vrr  um*  lir  pli':t-,'s."  For  \vlii«*li 
■  m:i\  riihrlihir.  tlial  tlii'  admit laiHv  of  an  hi*ir  in  prinripally  lor  tin* 
iIm-  l«ini.  !•»  riiiiti*-  him  to  hi-«  tine,  an*!  n«'l  -^o  mii<-h  niM'i*'*f*arv  tor  tho 
.U]S  ami  ri>m|p|<  tiii:^  iIh*  hi*irV  title.  Ilriirt*  indmi  an  ithservation 
I-.  tliat  it'  the  hriii  tit.  which  the  heir  i-*  to  n-rcivr  hv  till*  aflniittanci*. 
I  Im  the  rharirt'-  Mt'the  tinr.  Iif  will  never  eiiiiii*  ill  ail'l  he  adniitteil  to 
•I'l  in  (uiirt  ;  ah«l  •mi  the  li»nl  may  U*  «le'r.iu<leil  ot'  hi**  lino,     r •.>-.> 

we  m:iy  n'|il\  in  *thr  woffN  ot' Sir  I'Mwanl  < 'ol\««:  M  )  "  1  a-^^'iin*     *• 
t  w  •(-<•  111  th«-  iiri-1  ti>ii  i>t'  the  lii'ir  to  In-  a<linittetl  iir  not  ti»  h^  admitteti, 
«■  hrot  ri(iitriii>il  with«'Ut  ailiiiiltanee;  hut  the  eii«.toMi  ot' every  manor 
>iiii  r«im|Mil-<>r\ .     For.  either  n|N>ii  pain  of  fi»rfeitnre  of  their  mpyholil, 
iTiniT   •^••iin-    irp-at    penalty,  the   heii-s  of  e<ipyh"Mers  an*   enforeeil,  ill 

IMP.  to  eiiiiir  into  riiui't  ami  Ih*  admitted  aeeoplin*^  to  the  I'm^tonif 
»nrl  lime  aIi«T  ii«»ti«v  i^iven  of  their  ane«'?»tor'!»  deeeaM'.***' 


rilAI'TKK  XXIII. 

nr  AMK.NATIuN   \\\  DKVISK. 

mi-rh<»i  "if  r<iMve\iMi;  n-al   pr«»perty  i-*  !iy  •/*»■/»>■.  or  dis|M»**ition  eoii- 

iu;ih -«   i:i^t  Will   :iii«i    t<>si:iMifiit       And,  in   eoii-^iiliTini;  thin  Mihjeet,  I 

pn^>  lit    iiHpiirc  into  tin-  nature  «•{'  will'o  and   le>*tami*nt'«,  whieli  art* 

iil\   till'  iii-«t niiiM'iitoi  \n  miivev  per'*oii:il  I'statt"*:  hilt   onlv  inti»  the 

•  I  w 

d  :iiii:  iii:iv  *'\   d.'vi«.iiiir   nal  e-^tate-*  l»v  will.  an<I  the  eoii>trueti(>n  of 

-ta-nti-*  ii|»iri  whi»  h  tiiat  |i.»w«t  i-»  n«»w  fmindi'd. 

^iiltii  ii-htlv  4  li':ir.  tliat,  ImIhH'  tin*  eiiiiiiui>-t.  land>  were  devif^uMe  hv 

•  I  * 

ui.  iipoii  th<'  iii'nHliirtiMii  of  thi'  military  tenure**,  the  n'stniint  t»f 
rnU  iiaiiir:iil\  tMitU  pl:i«-i\  :i-  a  l>raii<  )i  of  the  feotlal  doetrim*  of  non- 
wiiiioiit  ihf  (Mtisi'iit  nt'  the  |i»rii.  ^>  And  M>ine  have  «|ii(*stioned 
i-«  riHtr:i;ni  wlii'h  we  may  tra»i'  evi-n  tVinn  the  aiitiiMit  tierman* •■.*•) 
iiii<-'i  ii)Miii  tni'i-  priiH  i|>li-«  «•!  poltcy  than  ihr  p'>werot  wanti>nly  di;»- 
\\,s-   1.1  ir   hy   will,  and   Iraii^lvrrin:;  tlie  t"»ta!e.  lliroiii:h   the  di>tu;;e  «»r 

•  *  i:  :    .  •  *.,  pi^.-  ;r 

•  '    I  i:       •!  \»    T •  ft  ■  t  M'  r.  t.  rm.  •    :l. 

\i       :    •  1  !    '■ ..  ;:: 

•  ii  '■•  '.  I  i-i  i'.  !  .•-  Ill  .r  h.i\  :ii J  .t"  •  '•III I ■]<>!•■  .i  T.:li*  wit).- lilt  iiiliiiiti.ii)'***  a<i  with 

!ii    'i:!i  \   .':'.•   I   I'l.  ti. liTt  >>!   Kiiij'-  Im-ik  h  u:ll  n>t  irnmt  II  iii.iiii|ji- 

)•  .   ;:.•    ;  ■:  4   •       .  1  I.  !    )i  'II.     "J  r.  K.  1  '7.      I'ur   :ii  a  u\i*t*'  t'-'-i-nt  •■%*••  iho 

■1  .»  f:  .11  ii:!..i>    1.  -u..!!!  ..:  .Ml  li.;r.     ..  iVir.  A  <V.-.  IT'J.      t  iNiwl.  A  K.  4'TJ. 

".   :i   t-'  .  '  .  J  .1  I.  :!jf  I  .III).  ■:   ii  I",  f  .,i,  ;ii':i.iii  nn  tht*  i-.i.*«« 

'   ;:    ■  ■•:»■    !   }.:mi   i't  <\,i\,  •  \\    ''i<i.  .'i-.    '.'•*    «'r  hy  in:iiidatnti«.     *J  T. 

i   ■-.■     ,  .    I    :.  I       .  ■   •    "K!    t.i  t!..-  tin.-  t  !l  .iti.  i  .i  hi:  •■  un  .■.      Ih.      I  W.iik    -mi 

.'■  ..>r       1   !      •    };   •    J.     "^^  '  •..•'i«'}'    i'''».  to..     I'lii  thf  Mirri-n  1>  r<ir  ni.iy 

■:.  •       :■'.-.:■.  {■■,,  :        .  ]\  i!^r.  "JIT     -•'.nin. 

'!i   ■  ;  .  •   •  .  '  .     li'i  .-.'..  1  .1-  ii-  .r  ii'«<l   ii"!   t'  lid"  r  hi!n*i  l!"  f-ir  ri'liait- 

".■■r  i  -  ■   .  .■  •    •         ;i  ..  1..  .  II  |.  ;  i«.  .1  \.\  til.-  -:.  -.x.ird  i'Ui  ^t  ■  -'uri.     -  M.  A  S. 

•!    Cm     :i.  I'.    ■    .     ;.:i-'    -■.•-•  .i  i  i.|. .  ij  -'.d    i-"!.itf   .i*    !"•  •:!•■.!•■•  I    f  ■    .■''■••■.    •■•k-Ti'ii 

!■  !:i .    I*.  I  \\    ■    .    !i.'  "Ijil  >•'.  «-\»Mi  .i''tr  thr«-«*  ppN  1  iin.it. .Ill*  fur  ihf  ln'ir  li» 

I  /:  III*.  I    :    II  '.  ■■  *  •  .iti"r:..T.  ii  w.i-i  In  !•!  .m  ;iI><hi1ii( i/un-.  n<»l  U-inj  war- 

i-«:.ii:i,  ..?.'l  I    •»!  1  I.  •:  !■«•  -i-t  up  l'\  th<-  |i»rd  ai»  :i  tti:»rr  f  ■.*«/'j«-.     '»\  T.  K.  I'i'J. 
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1.  That  tho'constrnction  he  favovrahle,  and  m  omu-  tb*  ntmb  : 
intODU  oi'  the  parties  iw  tho  tu]m  of  Itiw  will  adnut^A)  Por  thv  m 
arc,  that  "vrrba  inUntioni  dehfnt  itutervire^'  and  "benignr  hiterpn 
fropirr  simptieitalem  l/ticorttm."  Aiid  therernre  tha  corMtntMioa  1 
reamnoblK,  nnd  agri'eahle  to  eonuuoii  luideraUndine-V'^^) 

2.  Thai  guotiea  in  vtring  nvlh  est  ajnbiguitaa  tbi  nullit  rxpatitti  emlH 
ti^:{d)  but  that,  whora  the  intention  n  dear,  too  miuulv  a  atroifei 
tlie  strict  and  prodse  signtticnttim  ol'  tcorde;  n-im  ^i  A«ictf  in  St 
corticc.  Thorolbre,  bjf  a  grant  of  a  ivmaimli-r  a  rcvrmoii  m»j  w 
e  conveTlo.{c)     And  unuthvr  maxim  of  luw  tw,  thai  "ou/d  ijT«a    ' 

c/tartam;"  neither  fake  Rnglioh  nor  bad  IaIid  will  divtrnj-  ■  <| . 

perhaps  a  elaituica)  cnttc  may  think  to  be  no  unnM-c;«ar}-  nutioa. 

8.  That  the  construction  be  mado  upon  th«  <-ot(»  dc«a,  and  »(  t 

•8801    '^^J'^'*''*'*!  parts  of  it,     "yam  tz  antm/leHtibm  et  amtaffM 

'    interprctalio."{g)    And  •therrforc  that  every  p*rl  of  it  b«( 

made  to  take  ofTiwt  r  and  n»  word  hut  wtiat  may  oponitc  in  m 

Oth«riA)    "Nam  vtrha  dubait  intiUlii/i  rum  effeetu,  irf  rtn  vutyit  valtat  fL  _ 

4.  That  thu  diiod  be  takou  most  eirongly  againai  him  thai  is  tlw  a 
tractor,  and  in  farour  of  the  other  party,  •■  I'erfnj /arttus  atnpnattr 
fermtem."  As,  if  tenant  in  fec-siniplo  Ki'Hute  1"  any  on*'  »n  fctiair  f« 
rally,  it  shall  be  construed  an  cstata  lor  thv  lif«>  of  thu  ifranttje-J] 
principle  of  soir-preecrvatton  will  muke  mun  imtSciunlly  uah-fkl  dikH 
tlmir  own  interest  by  the  two  extounivo  meaning  of  tbrir  wunln;  nk 
manner  of  deceit  in  any  grant  in  avoidnli  for  niitn  vtoalil  alwap 
biguoua  and  intricate  expressious,  urovidod  thvy  were  anerwatdi . 

Eat  their  own  eonstructioD  upon  them.  Hut  here  a  dUtmclioti  m 
atwoon  an  indenture  and  a  deed-poll ;  fbr  the  words  of  an  iDdmu 
hy  both  particH,  arc  to  be  considered  n»  (he  words  or  them  bolt; 
deliveruil  \u.  the  words  of  one  party,  yet  thi<y  are  not  bia  wordi  fl 
the  other  party  hath  givt-n  his  i-ouni'iit  to  evviy  one  of  ibwa.  Bf 
poll,  executed  only  by  the  grantor,  they  aru  the  wonls  of  the  mM 
shall  bo  taken  most  strongly  against  hioi-tA)"  And,  In  geoierJ^  t^ 
a  rale  of  some  strictness  and  rigour,  is  the  last  tij  be  rnMirted  in 
to  ho  relied  upon,  but  where  all  other  rales  of  i-xp4>cittuu  fkil.(/) 

5.  That,  if  thu  words  will  hear  two  Minium,  otic  a>^'ea)Je  td. 
agaiuat,  law,  that  seniiti  be  prvferred  which  tn  must  agrvoaltlp  thwi 
11  tenant  in  tail  lotit  a  leave  lo  have  and  (o  hold  daring  life,  gvntfalh 
construed  to  be  a  lease  for  his  own  life  only,  for  thai  titactU  wKb  tL 
not  for  the  life  of  the  lessee,  which  is  berond  his  power  lo  gruit. 
•SSI  1        *^'  ^''"^'  *"  *  dcwl.  if  there  be  two  riaitfes  *a  loull}'  i 

'  each  other,  that  they  oannot  xtand  ('>g\>ihvr,  (he  first  shall 
sud  the  latter  rujiHited  ;(n)  wherein  it  dltfer*  from  a  will ;  for  tbow,' 
repugnant  dauMia  Uie  latter  tthall  stand. (n)  Wldrh  is  owing  to  il 
natures  of  the  two  instrumenis ;  for  the  Ai«(  dettd  and  the  lart  aiU 
most  available  in  law."  Vet  In  both  cases  we  sheuld  ratbar  atteui>t 
thom.(;>j 

(■)  1  MihU.  171,  Usb  »i.  {'t  IV  uu. 

\*i  i  tamul.  lar.  m  kM^  I 

[•)  Uob  ■a.  N>)i^  UM- 

>iiaiU^IU.  OkUlLnL  lAow.SU.  plUBdi-W 

(•jiBiUiii.iui.  {^ratitt. 


D  be  T«oofBiMd^at  tlh*  f 

IM.  £w.5sn.  .-i  If  C.  ^.-£iia. 
"8uob  wsa  held  to  be  the  low  in  the  t)iu«  of  lord  (Vikn.  Sim,  anvtdb^!; 
A  Vm.  %4T,  41)7.  Biit  now.  where  the  same  MUIf  Is  detiMHl  lu  A.  in  fto.  «d 
to  n.  in  (cD  in  tha  sunn  will,  tlioy  ore  raioMnifal  to  taka  tliv  wtals  i 
t«uantH  in  common,  Biwanlmg  to  the  Umitatiou  nf  tfaa  cuatot  and  ia 
Atk.  4!).t.  Ilarg.  Co,  l4ilt.ll%b,.u.l.  " 
«M 
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hat  a  (lev  i 80  \to  mont  favouruhly  ox]M)iin<Jc(l,  to  parsiie  if  powilile  the  will 
lU'VJM^r,  who  tor  want  of  advice  or  leariiiiif^  may  have  omittetl  the  lepil 
(H*r  phniHen.  AimI  thert.»tore  many  tiineH  the  law  diH|MsnHeti  with  the  want 
lit  in  ileviM'H  that  an*  ahsoliitely  n-qui^iite  in  all  other  inKtriimentK.  Thua, 
may  he  eonveviMl  without  wonU  of  inheritance ;( 7)  and  an  ct«tate>tail 
It  wopIh  of  ]»nH*reutif>n.(r/*  Hy  a  will  aliMi  an  eatate  may  jmikh  hy  mero 
at  inn.  without  any  ex|ireHH  wonU  to  <lirect  itn  (*ourHO.  Ah,  where  a  man 
«  lands  to  hi<«  heir-at-law,  aller  the  death  of  Iiih  wife:  hen*,  though  no 
i^  ^i\en  to  the  wile  in  exprcMt  terniH,  yet  nhe  Nhall  have  an  entate  for  life 
lilieation  :•;.<;  for  the  intent  of  the  testator  ih  clearly  to  pONtjione  the  heir 
;('r  hur  d«*uth;  un<l,  if  hhe  does  n(»t  take  it,  nolxxly  elae  can."  So,  alaOi 
a  deviH4*  i-<  of  hhick-acre  t4»  A.  and  of  white^cn*  to  H.  in  tail,  and  if  they 
lit*  without  i««*«ue,  then  to  i\  in  fee;  hen'  A.  and  B.  have  rrosg-rvmaindrrs 
[tlieatiofi.  and  on  the  fiiilun*  (»f  eitherV  irvHue,  the  other  or  hirt  iMtuo  ahall 
br  wlinU';  auii  (\'s  remainder  over  hhail  Im.*  |Mmt|K)niNl  till  the  issue  of 
hall  f:iii.(0  Hnt,  to  avoid  confusion,  no  such  cn>f4M-n*mainderrt  an*  allowed 
ni  more  than  two  devisees  :(^tf/'  and,  in  j^eneral,  when*  any  implications 

If.  Sr»  |4«*>  IiK  (I,  rrM>Bi.  4M. 

{'  >^.  |M^;e  11;..  ym,  cni.  Jar.  ft&A.    1  Tpolr.  2BA.    i  f^m.  MB. 

.•    U   lJllra.\II.  17.    IVrntr-ITA. 

the  ri'l«>brut«-4l  rrt*M'  of  PiTrin  rt.  Hliiki'.  (Iturr.  2.'»7'.'.)  the  «}uoi»tion  wiv  whi*th«T 
nif«»t  iiit*'iitii»n  i>f  tii**  t«»<tati>r  to  ^ive  to  the  Hn*t  taker  an  ontat«*  f«»r  life  nnlv 
u  |«ri>v:iil.  or  that  hi*  kIiouM  hiiv«*  iin  f*<tiit«^tail  from  thi*  cnnKtniriion  whirh 
liavf  r]i>arly  Um-u  put  U|m»m  tht*  nanit'  wonN  if  th«*y  hart  Un'ii  umhI  m  a  de<*d. 
vi>M>  ill  ^uKttanci-  Ma^  a-s  follow*.  Thf  ti>^tator  d4*<*lur«Hl.  **  It  in  my  int«*nt  and 
Z  that  n<MM*  of  niy  children  r«houlil  nA\  i»r  di^|M>M*  of  my  entate  fi»r  loiiyei*r  tenn 
<•  own  lit<".  aiiil  /"  r/iif/  iHfrut  I  fi'ivi*  my  vui  John  Williann*  my  i*>ttut**  during  hi* 
lift*.  rfiuaiiiiltT  to  my  )»ri»thiT-in-law  during  tin'  lift*  of  my  f»oii  John  William*. 
«iisn  of  tliat  tM-iii^  to  HupiMtrt  tin-  <*«tntin^fiit  ri'nmintifr. )  rt*muindt*r  to  th«*  hein 
»t{\  *t\  Jiihn  WilliauiH."  Lord  Maii^^tioM  and  twoothi-r  ,juil^i*9(of  t}ie«*<iurt  of  Kinfc't 
{••(•«riniii«->i  t)i:it  .loliii  \Villiaiii<  tonk  an  «'-tatf  tor  lift'  only:  )>ut,  u|Min  u  writ  of 
thf  f\i-h«-|ii«TM  liainh«T.  ih»*  <i»'t'i'*i«in  wa-  rt'Vi'r.fN|.  an>l  "i-X  out  of  fi^ht  of  thf  othff 
lifld  th.it  .hihn  WiHiatiiH  t^xik  an  i*?*tat«--t:iil.  which,  of  (*on^tN|Ut'nt'f,  jravf  him  an 

•  l-iWtTof  »•  '•  ■  ,■  ■r./..</..,ii.  /.  /'iliiM*-tat«'a*  hf  pli'a>rd.  Thf  (li-TU-oittii «»f  thi«  ^uhjivt 
•rth  a  -{'li'ndiil  di-pl.iv  of  h'^^al  Ifarnin^  and  int^enuity.  Yt*t  it  him  U-fn  olfM'r\'t*«t 
rnt-«l  juii^'i*  tiiiir.  a^  out*  o)'  thf  judp':«  hi M  that  John  Williane*  tiN>k  an  f«tate- 
au-f  h«-  w.i«  of  fipMiion  that  -ui'li  mi^ht  U*  {irt'i'uiufti  to  In*  thf  t*^tHt<ir'^  int«'n- 
'  ar,:iirnfiit  in  futuri-  can  )k*  ilrawu  fniin  thi:*  ca.'^f.  )ifi*uu«(*  on«*-hiUf  of  th«*  jutifStM 
|N»n  thf  ^FMinid  iif  intfution  alom*.  And  thf  fditor  t*ntirt*ly  concur*  with  that 
jii'L'c  th.it  It  i^  thf  tii«t  and  ^rcat  rule  in  tli**  ex|HKt]ti4tn  of  wilN,  ami  t«i  whirh 

r  r  ill-  riiu<>t  tM'iiil.  that  th**  nitcniion  of  tin*  tt*-tal<»r.  fxprt*";***!!  in  hi»  will.  ^hAll 
|ir<*\id*-d  jt  Ih*  -^  ...<.'.»..'  i/-,Vi  r/i.-  ru/.,*  ../'  'iii . — that  if.  |»rovi«lf«l  it  esin  !»'  rllV^-tu- 
ti«>tfiiily  witli  th«-  liniii'*  and  UauhU  which  th*'  law  |iri*i-cri)Ni*.  To  arcu**  that 
•'ntion  "hall  Ix*  tru-tralfd  hv  a  ru/*-  '•/'  .'•.;strurtifn  \*f  rrrfinn  tr-Til.*  t*  t*>  f*AV  th.it  the 
»n  »hail  Ih-  ih-tiMifd  hy  thf  u«t»  of  th**  v«'ry  wikrds  which  the  ti*!*tati>r  hib^  ado|*ted 
U-<t  t<t  ctiniiiiuiii' .tti*  111"*  iiit«'ntion.  un<l  *A'  which  the  <»fnM*  i.-*  intflli^il>lt*  to  all 
id.  Wlif re  i*^  hni<al  |<hr.t«f«  ami  tfriii"*  of  art  arc  u>t*<l  alone  hy  a  tt'-tatiir.  it  i* 
-r«->tiMif  thar  h**  kiifw  tlii-ir  artificial  ini|Mtit  unil  •«i^niti4*ation.  and  that  *>U(*h  waa 
an  1  :ii(i  nip>i)  ;  hiir  wlifff  hf  happen^  to  intriMluce  thcni.  and  at  the  4umf  time 
;  •!•••  i.i;f^.  th.tt  1  do  not  intfud  what  )*onvfyancf*r>*  un«l**r*tand  h>  thf^t*  wonU, 

II. (•  n';<'n  i«  i-i  di-|M *\  luv  f-tatf  tlircctly  4'i>ntniry  t4»  the  eon*»trut*ti<>n  )St>ne- 

1!  iij-'fi  ili'Mi.  -urfh  i-.iiirii  i»f  iu«-iic»'  ur»'.  or  outzht  to  U*.  hm  mueh  at  lilifrty.  f»r 
ind'-r  .tu  >itl:/.iti«ih.  to  itlfituat**  that  intention  m*  far  as  th**  law  will  admit,  as  if 

•  \r  r •!  :'  -.n  tif  in  •«!  .ipT  and  appntpnatf  lan^ua^**.    1  Hl.i.  H«'p.  l37'J.    4  Burr. 

!»•  iij.    ■•-*'•.     I  .am--.  11  :.     ll.irtf.  Trai-t^.  oM,  4'.»o.  -t*iiai>TiAN. 

It  t.t-  K«'«  II  tlfiiijhi  th.it.  i1  it  i«  ^ivfii  to  a  *>traii^'t'r  nftfr  the  wiff'«  ilfarh.  theile- 
kf-  !.••  iiiipl:i-.iiii«ii  ui  I'txiMir  iif  the  wiff,  for  it  may  di*i*4'i*nd  to  tin'  heir  «lurin|f  lh«* 
h»-  witf.  \*h:'l»  p«i-*iM\  in  IV  havf  hft'ii  th**  t*— tator'j*  intention.  *'r'».  J,»«".  T'l. 
or!- •>!  !.•%«  h.iVf  I.ti'l  it  d-i>\ii  a*>  a  rule  that  thi*  heir  >*ha]l  not  !»«•  «li«iii)ifnti-<l 
a  pl.t. II.  and  ii>it  tiifrfly   prulmhlf.  int**iition.     1>«h*  r.«.  \Vilkinoi«n,  -  T.  K.  Co*.'. — 

•  rofitrarv  ha»  f<»r  •x»iiif  tiin*-  iM-t-n  fiillv  f^ta)>li'*h**d  :  niiil  thi«  h;k!*  In^i'n  *ai*l  ilown 
M.in-tii  hi  u«  a  ji'iHTal  riiif.  vu..  w)ifr»'v*M   *ro-'»  r«*muiii<lfrT*  are  l«»  If  •^•ii«e*l  h^^ 

6]»J 
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•3)*'>1  """^  allowed,  they  mnut  be  irach  tt  ten  iwemwry  (or  iit  ti 
J  /jafifc)  and  not  merely  possiAfc  tDinliMti(>nR.(tr>)  AtiJ  h« 
rfiAthictioii  botwcoti  the  m\im  of  law  diid  or  ivioity ;  for  th«  will, 
in  both  eourtu  in  the  liglit  of  h  li  mi  tut  ion  ni  a*r*,(x)  iK  miMtj 
equal  favour  and  bi-nignity,  nnd  l^x]l(>llncll'd  nttJior  ou  it«  own  j 
Btanccs,  than  by  uny  gunurul  ruli-f  of  jiii«itiv<!  Inw.** 


twt^n  tno  and  no  more,  the  favourable  prcoiuiiiptton  is  in  auiifiort  or 
wliere  botween  more  than  liro,  Ihi  pmumption  it  itguati  thru  :  ho\ 
the  testator  may  def«nt  the  presumption  in  elthn  cmw.  Pmtj  «(  at 
TTT,  79T.  4  T.  R.  710.  And  the  editor  eoiicftivait  (bat  croafcratnaindi 
in  ever;  raise  in  which  it  ttppeen  tu  Iki  Ibe  iMtstcn-'ri  intenlioo  th 
derisee  shall  l«ke  notliing  till  the  issue  of  alt  th»  Htm  di>vi»«M  are  w 
797.    4T.  a.7ia 

In  a  tMie  nhne  crosB-reiuuindeni  were  L-reated  by  a  doMl.  lord  Kn>^ 
"  no  tenhnicaj  jjreciae  form  of  nordii  it  necnwinr  tn  r^mtln  rmw-maMnr 
the  TPrbonCTieMi  of  convevanPfrB  an  nbuoduicQ  of  wonl*  i»  gi-arr»Uj  lal 
for  this  purpose."  5  T.  it.  4;il.  But  croni-rvmHlii<lcni  <»nnot  !■■  rr(«u 
n  will,  by  impliostion,  not  «vnn  <*h««o  the  ultimate  limitation  U  xivea  ' 
suuh  Wuts"  whicb  worda  would  prohahly  crvute  i:Toaa-rvtnahadDr»  aBw 
in  a  wilt.    5  T.  R.  521.    1  Fmi.  410. 

lu  a  will  Ibore  may  be  rrau-rMitaindMa  ainini«t  any  nuail>er  hy  tlnp 
i*  the  manifesi  intention  of  thv  t<Mtat«r,  though  no  ha«  fis«t  th«  MtaU 
heirs  of  their  bodies.     2  Gut,  3D. — CnauTi*K. 

"  Upon  tliis  snhject  lord  Eldou  ban  exprewed  blmBelf  Ihus : — *■  IM  i.^ 
ronjpcturd  must  not  be  tak<>n  for  implleation.  tmt  DccwiarT  impUa 
tiaturol  neccKsity,  but  ao  strong  u  prohamlity  ut  intention  that  Ml  tnta 
that  which  id  imputed  to  the  te»IaIor  cannot  lu"  lujiptm^l."  L  Vtm.  A  . 
fore,  if  ihe  devise  were  to  a  utranfcnr  nftor  the  dntlh  nf  the  wife,  th» 
take  any  thioj;  by  iuiplicallon :  for  llu-n  It  might  lU  well  be  MppMrtd  I 
moont  hi>  heir-at-law  to  lakn  during  lbs  wife'*  lifi'.  a*  tlin  wUk;  afnL.  wi 
obvioUM  title  of  the  heir«t-biw  will  be  preferrMl.     Hmarlle  r*.  "  '    ' 

C<Il.tlUIM(. 

A  bnuieh  of  thi»  rof^ect  has  been  treated  with  ciin«unun«t«  ability  I 
Jamee^  Wigram's  work  on  ■'  The  Adniimiou  of  Bxlrinaht  Kvltletire  in  li 
pretntion  of  Wills."  The  learned  nntlinr  ha*  dedu(<nl  fmm  th«  aothfftli 
seven  proiHwi  lions,  which,  though  he  hu  eonllned  hi*  Inqtiirj-  to  tli'i 
■eem  to  tie  equally  nTip1lr«ble  to  the  iiili>rpreijitii>n  of  diwbi  and  nihrr  ii 

I.  "A  tmtator  tunlwayg  nrrauinnl  totuo  the  word*  in  wUrii  hn  U^ 
PordinK  (o  then"  atrict  andf  tirimary  acci>plation,  unlw*  from  ihe  copm 
appl^arB  that  h«  ha*  uxed  them  in  a  diflbritnt  venH-:  in  whii-h  r««r  Ue 
he  thus  appear*  to  have  nued  th«n  will  he  tlit  mar  In  whieJi  Ibey  at*  m 

II.  "Where  there  i*  nothing  In  the  «H>m«xt  •if  a  will  from  wbirh  H  ■  i 
teatntor  baa  UB«d  the  word*  in  whii'h  h*  hoa  exprnm]  hiniM-K  m  anf  >* 
Hlrlct  and  primary  seuMS  tiiid  when  bin  wonla,  ki  InieqiriiieiL  »re  (wU 
rxtrvitic  cir'.-umMonivj,  it  1*  on  inflexible  rata  of  MWMtrortirm  that  the  in 
shall  be  interpreted  in  their  Htrict  nnd  priniur  «en>r,  and  in  no  <Am, 
may  be  <npiib1e  of  some  }iopular  or  oerondotr  iBiiT)iretaiti>n,  and  illb 
oonclusive  oridi^Mi  of  intention  to  uh^  them  in  mch  pApnUr  or  ■aaindn 

III.  "Where  ihere  la  nolhinfi  in  the  eonlMit  vt  n  wilt  frmn  wUriillh 
a  testator  hn*  used  the  word*  in  whieh  he  ha*  exprewed  hhiMalf  in  «V4 
strict  and  primary  v^on— ,  but  hi*  wotdH  w>  Int-ryTetwl  w*  nutaMimUi^ 
eirennulaverji,  a  t^ourl  of  luw  may  look  into  the  extrinsic  (nvuwrtMWat  Ml 
whether  the  meaning  uf  the  wurdk  lie  »en*ibte  In  any  ptipnlar  V  Mri 
which,  wi'A  rr/ern"^  »  thtJir  iwi-uowtuw-t.  they  ar*-  i-»(«ble,'' 

IV.  "  Whurc  the  ehun»i-ter»  in  whieh  a  will  i»  written  arr-  diilU«h  to 
or  tb«  lanniaBe  of  the  will  In  not  unden>tood  by  lb*  nmrl,  Ibe  rrtdM 
aklllnd  in  dnolpbering  writing,  or  who  undentand  the  lanipt^e  in  at 
written,  is  a>ln)i>uible  to  drrlare  what  the  obaracten  ore.  or  lo  bnfbfw  It 
proper  nie&ning  of  the  word«." 

V.  "  For  the  purponu  of  iletemiininK  the  olfleel  of  »  ttntattM^  bera^ 
of  (tifpoaition.  or  the  iguanlity  of  interwit  Intended  to  he  fjien  hf  Utnl 
inquire  Into  everv  aatrrial  tact  relating  to  (he  ptnon  who  olain*  M  ka  !■ 
the  will,  and  to  the  property  which  hi  olalmnil  a*  llui  vul^Mt  of  li^aal 
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wo  liAvo  takfii  a  tniiii^irnt  view,  in  tlii»«  »iiil  the  three  preceding 
i  viTV  lur^zr  aii<l  <litl'u!<ivo  Mil»ji*ct,  thedcK-triiii*  orruimuoii  lUiMiiruiioen : 
iflcH  our  <i}tsiTvati<»iiH  on  tlio  titif  to  thiii;;H  rvu\,  or  tlio  nifUiiH  liy 
imy  U'  reel  I  inn -ally  lopt  and  u(*i(uin-(l.  Wo  have  lii*tbre  connidcrvd 
w'lvU  may  1h*  lia<l  in  tlimi,  witli  repinl  to  tlioir  duration  or  quantity 
ho  tiiiio  ot'tlicir  oiijitynii'nl,  aiul  tiio  nuuiltor  and  conneotionH  of  the 
U'<1  to  linlfl  tlii'iii :  wo  havi*  I'XuniiniHi  the  tfhunn,  Ixith  antient  and 
ri'liv  thtii^o  o<*taU'»  liavo  hoon,  and  an*  iif>w,  hohien:  and  have  din. 
It*  ohji'ot  of  all  tlicM*  inqiiirioH,  namely,  things  real  into  the  corporeal 
1  and  incor|H»rfal  or  ideal  Afid/;  and  have  thus  conNidered  the  ri);hth 
LTty  in  every  li^ht  wherein  they  are  eon  tern  phi  ti*<l  h}*  the  lawn  ot 
i<\H(oni  of  lawN,  that  ditforM  nmeh  fnun  over}'  other  »yhtem,  except 
same  fe<Mht)  origin,  in  it^  notionn  and  ro^ilationH  of  landed  entateM; 
lorefoiv  eoiild  in  tlli^  |>:irtieular  be  very  boKlom  com|Nirud  with  any 

t  uliu-h  han  tlius  oniployi^d  our  attenti<in  in  of  ver\*  oxtonnive  UfM.\ 
teh>ive  varietv.  And  vet  1  am  afraid  it  han  aflbnled  the  Htudent 
out  aii(l  pleasure  in  the  pursuit,  than  tlio  matterH  dihCUKM.Ml  in  the 
Mik.     To  Kiv  tlie  truth,  the  vant  altoratioiiK  wliieh  the  dcM'trino  of 

•  ha^  uiMierv^i'iio  from  the  eon«|Uot«t  to  the  pn*M*nt  time;  the  inAnite 
nn  ui>«»n  |H)liit;4  that  eontiiiually  arisi*,  an<l  which  have  l»een  hea|H-4l 
iilluT  f«»r  a  ioui>e  of  jieven  eenturii*f«,  without  any  onlor  or  r^^iw-i 
tl  the  iiiultiplicitv  of  a<-ts  of  parliament  which  have  amended,     *• 

«  only  altered,  tlie  <ommon  law:  thos^o  cauni^H  have  made  tho  Htudv 
li  of  iiur  national  junnprudenco  a  little  |K*qdexed  and  intricate,  it 
ly  emleavuiir  principally  to  8olect  Hueh  partn  (»f  it  an  were  of  the 
i  u**c.  when-  the  prineiplort  Wen*  the  niont  xiniple,  the  n*aaunH  of 
»^t  (>hvit»u*<.  and  the  pnictice  the  leant  cmharraMKHJ.  Yet  I  caiinot 
L  I  havo  always  Uvn  thonm^hly  in  tell  i^i  hie  to  nueh  of  my  readen* 
re  ?«traiii:er?*  even  to  the  Very  lonuK  of  art  whieh  I  have  In^'n  ohli^iHl 
of;  thMU:^li.  wluhever  tho^o  have  tin*t  oecurn*d,  1  have  ^'norally 

p>linrt  explication  of  their  meaning.  The<4o  an*  imleed  the  mi>ro 
I  aecduiit  of  the  tlitt'eri'iit  Ian;;ua^os.  whieh  our  law  hait  at  dilTenMit 
I  taiii^ht  to  s|M>ak ;  tin*  ditfieulty  ari^in^  from  which  will  inMennihly 

Use  and  familiar  aetpiaintaiuo.  And  therefore  1  nliall  chim*  this 
ir  in<piirie^  with  tlie  wonis  «»f  Sir  Kdwanl  ('oke:^y» — ♦•  Allieit  the 
1  not  at  aitv  one  «lav,  «lo  what  ho  can,  nmeh  to  the  full  nieanini;  of 
n*  lai«i  down,  yet  let  him  no  way  disiMiuru^  hiniHelf,  hut  pnK*«HNl : 
other  day.  in  some  other  [tln<o,"  (or  porha|»s  U]Min  a  Keit>nu  |>eniiMil 
;  "his  diMihtrt  will  ho  pndmhly  n*movtHi.'* 

<«f  thi*  tt*.-tHtor  aiii|  of  lii<«  fiunily  und  titlliini.  fi»r  tht*  pur|K^«^  of  enablinii 
i«*ntitv  I  hi*  i>«*r«oii  iir  thiiik;  iiitvndisl  |iv  tho  ti^ntator.  or  to  determine  the 

■  ■  _  • 

it«'P*.'*t  h<*  h.i**  ^ivfii  by  hi«»  will. 

lit  irt  i-<>iii'fiv«*il)  i>  trui*  <»f  ••vt»ry  other  di<«]mt«Hl  |M»int  r*H>|iectin|C  whieh  it 
th.ii  a  kii<i\%lf<i;:f  ot'  fxiriii'*ir  t'tictii  can  in  any  way  \tv  miide  ancillary  tu 

rpn-tii!:"!!  •»!  a  t«**t.>tMr'"»  wi»rd*.*' 

iitiii;:  Mil  tfi.x  }>ro)ii«itiMn.  :i  ftufn-iiif  f:irt  x*  d«*tin«*i|  io  )to  any  faet  whieh. 
>'■''-  f   y  -    ■  •  ■  •'-       .  ti>iid«  lo  -how  wliii-h  of  th«*  proiNmitionM  II.  and  III. 

•  f  nt  tii>-  I  .i«i  t>  inii-i  .ipplii  .dile ;  in  other  wiinU.  whi'tlitT  thi*  wonln,  Iti'iii^ 
-ii«*<l.  hiiNi-  iir  luiM*  ip't  ;i>h*tiiuto  Hud  n*aM>niihle  meaning  with  n*fer«*nct*  to 

Ulli-t.O 

••  \u*'  w<T>i-  of  .i  \\  ill.  iiiilinl  \i\  «*vitlMii(*«»  itf  th«*miitfrial  fm^t.'*  nf  th<*  c*ai«^,  ar«* 

d«>tiTiitiii>-  th>-  t4>-i.ii>ir'->  iiMMnim;.  no  fvi«Ii*net*  will  de  a4imi<>ilil<»  to  provi* 

it'ir  iiit<  uti*<l.  .iii'i  tii<-  \mI1  (r-.r.  ■<;•.'  iH  (Vr.'.jin  •Mjr'j,  m>«*  prv>p.  VII.)  will  be  Void 

Aith-t.iiiiiinf  till-  mil*  of  likw  whirh  makes  a  will  void  for  uncertainty 
:->l-.  a:i|f«l  |.\  fx  iiifiici-  t^i  tht*  matfriul  fui'tn  of  tht*  eai»e.  are  in«uflieient  ti> 

•  t«-T.it<ir  -  l!l«•.tll.llL^  t'ttiirt^  of  l.tw.  in  i*«*rtain  xfittM!!!  e:i«i-A.  admit  extnnnie 
.V-  '  ■-.  t't  in.ik r  I.I  in  tiif  fur\-**\  or  tkvuj  intend«*i|,  wiiere  the  di^teription  in 
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CUAPTEK  XXPT. 

OF  TUISOS  PERSONAL. 

Undeb  the  name  of  tLiing*^  persona!  An  iaclotiM  all  Mru  or  tlJaas  wd 
fth'wh  may  atlund  a  muii's  tiereon  wliert-ver  lie  lyoro;*  and  t])cr«ftin!,lim^ 
lln.'  objects  of  the  law  while  ihey  remain  within  the  lifniU  of  it*  JsnuR 
and  being  also  of  a  perishable  quality,  aro  not  Mlci-'inrd  of  w*  high  ■  SAtunt 
paid  §o  muc^h  rcgnrd  to  by  the  law,  sm  thiDge  tlint  urv  in  thrir  iiutan 
muncDt  and  immocabie,  aa  land  nnd  liooMen,  and  the  ttn>titj>  iMuin^ 
These,  bi'iiiff  cyHiHtAntly  within  the  reat^h  aud  onilrr  the  jirotet-tiun  of  iKb 
wertt  the  pnuuijiul  favouritet)  of  our  flrat  legifllatdni :  who  took  aO  ima^ 
care  in  ascorlaining  the  rijjlits,  and  dlreclinju;  this  diFpoAJUon,  of  caeh  pni 
as  they  imagined  to  bo  lasting,  and  which  would  aOHWcr  la  poAlority  tb»  *- 
und  paiiia  that  their  ancoHtora  otoploycd  hUouI  thvm ;  btit  at  ihv  miuk  t 
l<Ttiiincd  tt  vory  low  and  (.•"ntwmptuwiw  opinioD  cif  all  pcr»<iiiii)  i'*iatt>.  i 
they  regHrd<»l  on  unly  a  tnumiuiit  uomnKHlitA-.  The  amount  of  it  ta>l««l 
comparatively  veiy  tnHiuff,  during  the  scardty  of  tuoriey  and  the  i$i>unu 
luxuriona  rotfnements  which  prevailed  in  tbo  feodal  ai;e«.  Ueui-«  it  wu,  ij 
tax  of  the  JifUenth,  tenth,  or  BomptimiM  a  muoh  lurjior  proportion, 
movables  of  the  eubjoct,  wue  tVcqiiently  laid  withoat  »i-niplp,  and  i» 
with  much  iinconct^rn  by  our  unticnt  hiKtorinrm,  though  now  it  «n«U  j 
*8851  "''^"^  '""'  ")>uIl>hI  morehautH  and  Ht(K-khiitili>ni.  Ami  h<-iinr  IQ 
J  may  be  derived  the  frequent  forfeitures  ioBiittxl  hy  iLi-  M.min.iti  I 
till  a  man'H  goods  and  cliatteU,  tbr  cniabehavioaiv  and  iiiadvrrteiiri>«  iJ 
prcHcnt  hardly  eccm  tu  denervc  eo  ecvcrc  a  piiniohmt'itl.  t>ur  autii-tit  hrn- 
which  arc  liiundrtl  upon  the  fcwial  pro\*ii>ion«,  iii>  nui  thon.'lbrv  ofttw  [iiad< 
to  rogulatu  this  i«i>ci:ii:i*  of  pnipurly.  Tht-re  w  nol  n  rhapti-r  iti  Britt<4i. 
JUrt-or.  that  eau  fairly  he  referred  to  thitt  head  ;  and  tht-  littlt-  that  ii.  Ui  tt- 
in  Glanvil,  Bi-acton,  and  Flela  eeema  prineirially  U>rrvwe<I  fjum  the  01 
But  of  later  years,  sine*  the  inlPoducUon  ana  cxwnsion  of  trade  and  tttm. 
which  are  entirely  occupiod  in  this  BptM;ips  of  pmiwrty.  and  haw  (cmii^ 
mentM  ttit  quantity  and  ofvonrso  its  value,  wi^  haro  Itemed  to  coneoivvdn 
ideaM  of  it.     Our  courts  now  regani  a.  uian'M  pcmonalty  in  a  light  Miaily,  i 


'Se«,  In  ni'nTal,  m  to  what  Ib  p«ri«Bal  f>rop«r(r.  Com.  Wi  ttt. 
Co.  Lilt.  \\#,  b.     CWct-Ib  reul  art)  suub 


"These  ra«M  ina;  b«  thus  defined: 
■abjiy^t  of  dispoiiition  {1.4,  the  ptrtan  or 
dpplicablo  indiHerpntlj  lo  more   ihiin      .      ,  ._         „, 

6 rove  wLich  of  tlie  pereona  or  thingw  to  deM'rihed  wa>   inlFDilcd  by  lb*  t 
WKKT. 

'Se«,  In  ni'nTal,  m  to  what  Ib 
Mid  S  Bopnr  on  Ijcnoi(«,  cb.  Ifi. 

Co.  Lilt.  lis.  b.     Cb&tCT-ls  reul  t  _   

C'bftttols  pAnDnal  Me  cattle,  etuK  Ac,;  tbwl>,  Hmhb  ..  ,_ 

fiib  io  a  trunk:  titbrs  sevenKl  iraia  tbn  niiifl  ports:  Ii<  i  una 

(Hob.  MX)  and  einbletnenU.    Com.  I>ig.  Iticns.  k.'L     \  ■•  ^      ■■-  :>Ait^i«l 

ineludr)  choscs  in  action  M  well  (A  tboH«  Ib  powemimi.  121',^  ]  1  aO.  1«S.  iM 
uf  exchojigts.  inort|cn^.  bond,  ami  bankor'*  reeoi])!  will  not  \maa  hj  m  bpifontof  • 
twtator'*  "  property"  in  n  mrtlfulM-  housv.  tliimgh  carii  and  himk-f>nCM  weaU 
pawiad,  th«y  being  70041  cwn ;  for  ttilU.  boiulii.  Ac.  arn  mnr»  writlnnce  tjf  itlln  ta  * 
iiut  of  the'  houHH  and  nol  ihiniCB  in  il.  1  Scb.  A  Lid*.  .U^.  11  Vn.  (tO.  TV 
"ohatlnl*"  ia  moTA  compmhcnrivr  than  f»o<l*.  and  will  Joi'litdi-  xunmtv  iMimlt  m  : 
matn  property.  Tho  tvrm  "good"  niU  not  ineluilpflxtun->:  hut  ihe  •m.trii  ~eibra' 
nmbnae  tho  aame.  T  T*unt.  I^S.  4  J.  B.  Mixnv.  Ti.  *  P  it  A  :>>;  Tn<*h4  « 
'iUnr-hill«  aro  iKKTUritirs  and  cffc»?ta  vrittiin  tbi"  mmninc  .-.f  1  ■ ;  "  '  -  |  5^ 
The  tirrjUM  "eUeoto.  butli  n.-al  and  upnunal."  in  a  will,  i'  iidaSi 

M-lti  re«l  and  j)e-«iml.     3  Bro.  P.  (',.  388,     Aa  to  fna.  ■-. 
index,  TriMNi.    Itridftm.  inilpx.  tit.  Timbw.    When 
•Wim  the  land,  they  naw  ha  jiefonal  proporty.    " 
II.    Tollef'a  L.  Ej.  18i,  196— Cur — 
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«•.  «-«{ii:il  tf>  lii*4  roiilt  y  :  aii'l  Imvo  luioptiMl  a  in  ore  enlarpHl  aii«i  Iohm  tod  mica  I 
If  ••!  riin^i<irriii:r  tli<*  oik*  than  tlit*  other;  tW*i|iR*iitly  druwu  t'n>iii  the  rulcrt 
•  h  (iit-v  1 1  111  II 1 1  uln-iKlv  i*^(»hlisho<l  hv  the  Honiuii  law,  where  vor  tin  me  rulen 
i-:iri->i  t'»  Im*  mvH  xrtMih'ieil  and  a|i]M»!«ite  to  the  eanu  in  qui*t«tion,  hut  |»rinei- 
y  troiii  rea»*<fii  ami  t-uiiveiiienre,  a'iapted  to  the  ein'UniritaneeK  of  the  tinieH; 
H*rviii;r  wiilial  u  flue  re^^anl  to  ant  lent  usa;reH,  ttn<l  u  certain  t'eotJal  tincturt*, 
i-h  i-  -till  to  hi*  ti»un<l  in  honie  hnincheH  4»l'  |K*nwinal  property, 
lit  thihiT**  |M-r*oiial.  hy  oiir  law,  <io  not  only  include  thin^  m*fVnUt\  hut  ulMi 
etliihi^  ni<»rr:  the  whole  %t\'  wliieh  is  comprehended  under  the  ;^eneral  nuuie 
h^ttt,!*.  whirh  Sir  hMwanI  ('i»ke  hayH'«/j  In  a  Fri'iich  word  Hi^nityin^  ^^imkIm. 

u|i{N  tlati'tn  !•<  in  truili  di- rived  t'niin  the  technical  Latin  wunl  r^iUiUa  :  which 
uarily  '«ii;iiill«*il  uitiy  heastn  of  hunhandry,  or  <aH  we  ntill  cull  theni)  ctittlt\ 

ill  it-  *M-<i>iiil;iry  ^rii-r  wuri  applied  to  all  niovuhleH  in  general.' ^y)  In  the 
1./  /  -u^finifr  tit'  Noriiiaiidv-  '*)  a  cluittfl  iri  dcHcriU^d  um  a  mere  niovaMe,  hut  at 
<«aiiii-  tiiiir  il  i-  M't  ill  <>p|M>sitio!i  to  a  tiet'  or  tend  :  ho  that  not  only  ^in>«1h, 
wh:th-vi-r  wa-  not  a  triid,  weiv  ai'coiinieii  chatteU.  *Aiid  it  is  in  thirt  r  ••i^* 
lt.  iiiMiv  extended,  negative  neiise.  that  our  law  udoptH  it:  the  idea  ^ 
ri*ii'U.  nr  iiiovalileH  only,  hein^r  iKft  HuAicieiitly  compndienr^ive  to  take  in 
"v  iliiiii;  that  the  law  e«ih**id«'r<*  an  a  chattel  intereM.  For  ninee,  an  the  c<»m- 
itat'ir  **\\  the  r,,u>tunn»rs'i )  oliM-rve-,  then*  art*  twti  n*(|uir«ites  l«)  make  a  tiel* 
irritate,  iliirat ion  a-  totiine.aiid  iniiiiohility  with  n*;;arfl  to  place;  whatever 
it<*  ••iiIm'T  of'  the-e  i|ii:ili t i«**i  i<«  iiot,  aeeordiii;;  to  the  Noriiian;*, an  heritage  i»r 
;  or.  at-eordini;  to  ii-«.  is  not  a  n*'/  e<*tate:  the  ronM'«|uence  of  which  in  iMitli 
4  i-.  tiiat  it  must  he  a  per-'ihal  estat«'.  or  chattel. 
haT!>  .-  tlieret'ife  are  distrihuted  hv  the  law  iiito  two  kind;* ;  chattels  rml^ 

ili:»t  f»U  y»'  /■<•*/*•//    r 

t'li.iMiN  n-ii,  Kiitli  Sir  Kdwanl  Toke..  /  i  art*  ^ueh  a?*  <'«incerii,  or  savour  ot", 
reaitv  ;  a-  terms  tor  v«-ars  ot  land,  wardships  in  ehivalrv,  (while  the  niilitarv 
ires  siili*i>teii.  I  the  iie.xt  presentation  to  a  «hurfh,  estates  hy  a  Matute-iner- 
ril.  -i:ifiitf--taple.  f /»./»/.  «»r  the  like;  tif  all  whieh  wi-  have  alreaily  s|M»keii. 
1  tiji-i  a!'»-  «ali»d  real  eliailejs,  as  ln-im;  interests  is<.iiiii^  mit  ti|".  nr  aiinexnl 
■imI  i-t.i'is:  i»i'  wIiIiIj  ttiev  have  one  <iiialit  v.  vi/...  iinmohilit  v.  u  hi<  Ii  ih-nomi- 
■s  ni'iii  i-ff;   hut  want  tlte  otiier.  vi/.  .  a  ^utli(■ient.  h'lral.  iiideteniiiiiate  iluni- 

:  :tti>i  I  III-  wum:  it  is  that  euiistimtes  them  *hittth.  The  ntm*>st  |M-ni»'l  tiir 
■il  til- y  ••in  l.i-t  is  ii\«-.i  and  d«teriiMiiate.  either  for  >»ueh  a  -paei*  »ti  time 
a.n.oi-  till  sill  \x  a  |Mrt  ii-iilar  sum  •>!' money  he  raised  out  of  mi<  h  a  partinitar 
riM- ;  ->>  llial  iImv  an*  \\*A  eiiual  in  the  eVi*  of  the  law  to  the  lowest  estate 
r«f  |,..»ii.a  li-asi-  ti,r  arn»:lier"s  lire:  their  tt  naiits  weri*  coiisiilered  upon  t«*<Mhii 
I  .|i.i  «  as  111!  i-*'i\  haJitts  <ir  tanners;  and  the  tenant  of  the  freehold  mii;ht 
ii\  ::ni.-  iia\«- d.-rr-'N  r.l  their  interest,  till  the  rci;^n  itl^  Henry  Vlll.j.;.  A 
ii..ii.  ui.nii  a:i»ne  i- a  real  estate,  and  sn-nis  a-  has  heeii  ^aid  i  ti>  aii*<wer 
If  till  Ml  Ni»rnian'ly.  is  «  iinveyed  hy  corponil  invesiituiv  and  'livery  r  ••>h* 
■i-:!.  .   uli'.ii   ::ives   the  tenant  si  •  strong  a  hold  ot   the  land,  that   it     ^ 

r  .it-<  r  I  .III  I-  uresti-d  tVom  him  durin*:  his  lite,  hut  hv  hi>  own  aet  of 
iit;ir\  iiaii-tir.  or  ••!' t«  »rti'it  tire  ;  or  eUe  hy  the  hapiK'niiiL;  ot' some  futun* 
;iij'i.'  y.  a-  III  e'.tate^  i-ur  .fuf*  r  r** .  and  tin*  detfrmiiiahle  freehoMs  nientione<l 

t'lriiM-r  •  iiapti  r  /<  -  Aii  t  e\eti  these,  heiiii;  of  ail  uneertaiii  duration,  may 
..•--•../y  l.i-r  t"r  tin-  ••\\ner'»i  lite;  tor  the  law  will  nut  pn-suppoM*  the 
iiij-  '.<  \  t>  Ji.t}i|M  n  htt-ire  it  aetiiaily  d<>es.  and  till  then  tlie  estate  i«i  to  all 
r*!-  ail  t  I'lMj-'-"  -  a  j  !•■  i  — lali*.  and  theret'ore  a  t'rcehohl  interest,  t  hi  the 
r  )<  il-  I.  a  •  i..i>'<-l  I'itii'ist  in  l.-unis.  wineh  the  Normans  put  in  opposition  to 
uii  I  W'  t.i  tin  I.I. i. I.  is  >i>nveyeii  hy  Do  si-i^in  «»r  ror|Miral  investitun*.  hut  the 
^•--i  oi  i-  j-.i.Ti.  ■!  !'\  the  mere  entry  i»f  the  tenant  himself;  and  it  will  t'cr- 
ly  i-v ;».!•■  :i;  a  tiim-  preiixtd  anil  det«Tiiiihcil,  if  not  MN»ner.     Thus  a  lea<H» 

1n>*    I'*  ;•  If  ■  «i'.  r'  rniiiii  I*-  ■'■   f^trfit  .    i«m#ii'b«i   •"■•!'      \   •'•  -f^m   •« 

»«r-      '  4  *■*                                                                                          |B   ,  .  ■  r  /fnhiiir  '•     'ff.  m%  »*tf  friNf*  «f^i.  *l   l^mf  **  fVl 

'.  •'  M     •'  I- ••if '■  ^rili^.     LL.    W  ill.  NiiChU  ^  J/«rf  !■ 

':            «■    ;•■      ■■.'•■     "I      •    •«'<  I   ■'.    »'  i/-    tit''*    ■!        ii    •■• 

■..  :   1  '1  'ii.i  11* 

I.    ■  .         ■  ■■■■  \ ■  'til in  1  «    '    '  >i     •  ■  ♦  "i'N  ■«•  .*  I ■■-  #    "•     I-  •:•  liw 

IJ       i.    •>.    •■-•'    \f*\t    M-h  «'j     ■  -.1.1    I.  at  If*  ttet    tt  /     I'tC^r  »•-■, 
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for  years  must  necossarily  fail  at  the  end  and  completion  of  the  term;  thv  b« 
prei^entation  to  a  ehuivh  is  satisticd  and  ffone  the  instant  it  eomeA  into  poflw 
»idn,  that  is,  by  the  linst  avoidance  ana  presentation  to  the  living;  the  wi 
(litional  instates  by  statutes  and  elegit  are  determined  as  soon  an  the  debt  it  yui 
and  tso  guardianships  in  chivalry  expired  of  counte  the  moment  that  tb«  Im 
came  of  a^c.  And  if  there  bo  any  other  chattel  real,  it  will  be  foand  to  roir 
spoud  with  the  rent  in  this  essential  quality,  that  its  duration  is  limited  to  a  til 
certain,  beyond  which  it  cannot  subsist.' 

2.  ChattelH;;f?rso;}(7/  are,  properly  and  strictly  speaking,  things  macahle;  vkk 
may  be  annexed  to  or  attendant  on  tlie  person  of  the  owner,  and  carried  aboat  vi 
him  from  one  part  of  the  world  to  another.  Such  are  animals,  household  Ml 
money,  jewels,  com,  garments,  and  ever}'  thing  else  that  can  properH-  be  pit 
motion  and  transferri'd  from  ])lace  to  place.  And  of  this  kind  of  ehattevit 
that  we  are  principally  to  speak  in  the  remainder  of  this  book ;  haTing:  Iw 
unavoidably  led  to  consider  the  nature  of  chattels  real,  and  their  incidcBtfi. 
^ooo-i  the  former  chapters,  which  were  ^employed  upon  real  estate! ;  tk 
-I  kind  of  propeily  being  of  a  mongrel  amphibious  nature,  origiail 
endowed  with  one  only  of  the  characteristics  of  each  species  of  thioM;  d 
immobility  of  things  real,  and  the  precarious  duration  of  things  perMuu. 

Chattel  interests  being  thus  distinguished  and  distributed,  it  will  be  piof 
to  consider,  first,  the  nature  of  that  property,  or  dominion,  to  which  tMji 
liable ;  which  must  be  principally,  nay,  solely,  referred  to  personal  cbattri«:'as 
secondly,  the  title  to  that  property,  or  how  it  may  be  lost  and  acquired.  Of  M 
of  these  in  its  order. 


CHAPTER  XXV. 
OF  TROPERTY  IN  THINGS  PERSONAL. 

Property  in  chattels  personal  may  be  either  in  possession  ; 
man  hath  not  only  the  light  to  enjoy,  but  hath  the  actual  eny 
thing;  or  else  it  is  in  action ;' vihere  a  man  hath  only  a  bare  right^wittalflj 

occupation  or  enjoyment.     And  of  these  the  former,  or  property  in ^ 

is  divided  into  two  sorts,  an  absolute  and  a  qualified  property. 

I.  First,  then,  of  property  in  possession  absolute,^  which  is  where  a : 

solely  and  exclusively,  the  right,  and  also  the  occupation^  of  aay  ■ 
chattels ;  so  that  tliey  cannot  be  transferred  from  him,  or  cease  to  be  Ui 
out  his  own  act  or  default.  Such  may  be  all  inanimate  things^  as  gooih,j/itL 
money,  jewels,  implements  of  war,  garments,  and  the  like :  such  abo  MJ h 
all  vajttable  productions,  as  the  fruit  or  other  parts  of  a  plant,  niiea  tcm 
from  the  body  of  it,  or  the  whole  ])lant  itself,  when  severed  from  the  ffmt 
none  of  whicfi  can  be  mr)vod  out  of  the  owner's  possession  without  hit  o*ii^ 
or  consent,  or  at  least  without  doing  him  an  injuiy,  which  it  is  thebwiMVi' 
the  law  to  prevent  or  remedy.  Of  these  therefore  there  remains  fittklli> 
said. 

But  with  regard  to  animalsy  which  have  in  themselves  a  principle  and 


'  It  is  a  rulo  of  tlie  law  of  En  inland,  in  common  with  that  of  most  other 

the  title  by  suocossion  to  personal  ]:)ro]>erty,  wherever  it  iB  situated,  shall  be 

by  the  law  of  tlio  domioil  of  tlie  di'ceaseil  owner.     1  II.  Bla.  070.  5  V««.  750.    S&A^ 
4M.     1  Hagg.  474.  4W8.     ^  Sim.  :'>!(».     But  it  has  been  denied  by  ■  jmtlj  c^ccmrf 
that  tiiirt  rule  ext(>n<1s  to  chattels  rail,  on  the  ground  that  the  treatment  of  siidi 


&s  pensonalty  is  peculiar  to  our  own  law.  1  Jann..  WilU,  4.  2  id.  740.  ThepontM^ 
to  V)e  unaA'eetecl  hv  derision,  and  i»  i>erha}>0  o|H'n  to  argument  on  both  adfli  W- 
P.  WmK.  t;2*J.— Sweet. 

^t  in  a  nile  of  law  tliat  the  absolute  or  general  property  of 
to  it  the  HUpp02«ed  }>osset>ijion.    2  Saund.  47,  a. — CaiTTV. 
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ami  ^uiilcHK  particularly  iv)iiHno<])  can  convoy  thcmHolvcH  from  one  part 

wiirld  to  uhdtlior.  tliiTi*  \h  a  /^reut  ditfon'ni'c  nuuk*   with   n*i«|M*ot  to 
4*ViT:il  r)iiH(i(*!«,  Mot  only  in  oiir  law,  hut  in  the  law  of  naturi*  ami     r«.>f|i^i 
iviliau'ti  iiutjoiiH.     Tlu*y  art' flint in^uiHhc<l  into  nuch  an  an*  tlomiUr     ^ 
.*h  an  wrv  UriV  naturtr :  hoiik*  iK'iii^  of  a  tniiw  an«i  othfrn  of  a  wild  ilirtpo- 

In  Huch  Hrt  are  of  u  nature  tamo  ami  <lomof«lic,  (an  horset»,  kinc.  nhevp, 
.  and  tlu>  like.)  a  man  may  have  ax  alwolute  a  pn>|»orty  an  in  any  inani- 
.'in^!«:  het'auHi*  thene  continue  per|H*tually  in  hin  iH'cupation,  and  will  not 
tim  hi.H  lioiiM*  or  |M*rsunf  umIchm  hy  ac('i<lent  or  thiu<lulent  enticement,  in 
t*  which  caM»H  the  owner  d«H'N  not  hHe  hin  projH'rty  :(</)  in  which  our  law 
A'ith  the  lawHof  France  and  llolland.f^)     The  ntealin^,  or  forcihlc  abduiv 

ituch  pn>iM'rty  an  tliiH,  in  aim)  felony;  fnt  thene  an*  thin^  of  intrinnic 
ervin^  for  tlie  t'<NHl  of  man«  or  elni*  for  the  ukch  of  hunbandry.^c)  But 
als  /irTii*  utiturtr  a  man  can  have  no  absolute  pro|K*rty. 
1  tame  and  domestic  animals,  the  hrao<l  helonp*  tf»  the  owner  of  the  dam 
iier;  the  Kn^^liMi  law  a<;n*ein^  with  the  civil,  that  '* partus  wquitur  ven* 
i  the  hrute  creation,  thoui^h  tor  the  moHt  part  in  the  human  upecieH  it 
b'K  that  maxim.  Ami  tlicn*ron*  in  the  lawM  of  Kn^land,(«/)  aH  well  an 
")  "M  t-qudm  vtftim  fipiuji  fuu,s  pnrtjtuintrm  /f'CtTity  non  rat  fuum  sM  tm'um 
turn  tst.'*      Ami  tor  thirt  Futfendort^/)  ^iven  a  HeiiKihle  naium  :  not  only 

the  male  in  frequently  unknown;  but  also  becauHC  the  dam,  ilurin^  the 

her  prc^^naut-y,  i>  almo!«t  UHele^i**  to  the  pn»prietor,  and  must  be  nmin- 
ivith  tfreat  expenne  and  can*:  when»fon*,  an  hertiwner  w  the  hnn^r  by  her 
icy,  he  ou;;ht  to  Ik*  the  trainer  by  her  hnnid.  An  exception  to  this  rule 
L'  cane  «»t'  youni;  cyi^netH  ;  which  lK»h»nt^  e<pmlly  to  the  f»wnerof  the  ctx-k 
I.  and  hhall  be  divided  l»etween  them.(</)     Hut  hen*  the  n*as«>iiH  of  t)ie 

rule  rcane,  and  "  rtsstintf  *rati'mf  CfSiuit  et  ip^i  Irjr  :**  for  the  male  r»oi|| 
known,  by  his  constant  asp«»ciation  with  the  female;  an<l  for  the  ■- 
•:ison  the  owner  ot'  the  one  4h>th  not  sutfer  mon*  disadvantage,  during 
e  nf  preL:nan<  V  and  nurture,  than  the  owner  of  the  other, 
•tlier  ariiniul'o,  that  are  not  of  a  tame  and  domestic  natun*,  an^  either  not 
H-\f*  «if  projHTiy  at  all.  <»r  el-ic  tall  under  our  «ither  division,  namely,  that 
iri'i,  hiiuft.i,  ur  .<i»*'„ii  property;  which  is  such  as  is  not  in  its  naturu 
eiil.  but   luav  stiinetiines  suln^i^t  and  at  other  times  not  Rulntirit.     In  dis- 

m 

wliii-h  ^ubJ('<•t,  1  r«liall  in  the  tirst  place  show  how  this  s|K*cies  of  pn^ 
lav  **ub>i*«t  in  nuch  animals  as  »n*  hnv  naturir,  or  ot'  a  wibi  natun*;  and 
>w  it  may  subsist  in  any  other  thin;jp4,  when  under  particular  circum- 

■ 

.then,  a  man  may  U*  invested  with  a  qualitied,  but  not  an  nf*Hiiluto,  pn>- 
I  all  creatures  that  an* /fTiP  /m/wnr,  either  ^r  industriam,  propter  imp^ 
,  or  pr'pffr  prtriltijmm. 

qualitit*4l  pn>)K'rty  may  subsist  in  animals  /rnr  mifufrr  f^rr  induxtrittm 
;'  bv  a  inanV  rn  f.nmnnf  ami  makini;  them  tame  by  art,  industry,  and 
i>u;  or  by  *«<»  (-ontiiiinic  them  within  his  own  immi*diat(*  |K)wer  that  they 
e*Mapf<  anil  um*  tliiir  natural  liberty.  And  under  thi'«  heail  S4»me  writers 
nki'd  all  the  t'«>rnier  species  ot' animals  we  liave  mentioneil,  appn*hendini; 

U*  •>ri::inallv  and  nainrallv  tame,  but  «udy  matle  so  by  art  and  custom;  as 

•  •  •  * 

swihe.  and  «»lber  raltli';  which,  it'  orii;inallv  let\  to  thems<*lve<«.  would 
j<i-*iii  t'l  p'Ve  Up  and  •{•»\\  n,  >eekin^  their  toini  at  lar^e,  and  an*  only 
|i>iiu«ti<-   l>v   u.-^e   and    tUinitiaritv:    and  an*   theret«in',  miv   thev,  (*alle<i 

•  •  mm 

'i.'/ut>t  n,'i}t<ii  ,i-s-utf.i.  Hut  Imwever  well  this  notion  may  U»  tounded, 
Letliy  ( oh-^i-b  rnl.  iMir  law  apprehen>N  the  most  obvious  distinction  to  bo, 

•  :  v.. I  ?; .  (•   r/  M.S. 

.«    \.i.     II  l:.-i   ;   ;.  !.i    I.Jl-.  i/.L..(N    1.  i,c.  T. 

•  1  n.«i  I-  I     !!.   !:  if,:  iLi^  IT. 


n  irfMiTiiI.  til*'  i»>'«*-rvatiMnH  of  Mr.  .lu-tiei*  R-iyley  in  H«nnam  r«.  M'vkelt,  2  R  4 
»'.»44.  <'.iin.  I'ikV  Mifii-.  K.  nnd  A«tioii  *iir  Tnner. «'.  I  Snund.  H4.  Tnwer  lies 
ri>t  «>r  iu«»nk«*v.  lM-eai>«**  thi*y  nro  m«'ri'li»ndi<i^.  nnd  valuiibl<».  iCVn.  Jmr.  t2Vi2;)  bill 
•nt  dcsrv  nut  ho  lor  Bti-.tbii^  a  tauied  tVrr«l.     Hum.  &  R.  C  C  360.— Chittt. 
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bctwi-un  audi  uniinulH  at*  wl-  guiii>rall^  see  Utioo,  anil  uv  tbanTora  mMnw, 
evor,  found  watiderinjj  at  largo,  wUiob  IL  calU  domit^  naivfiv:  nni)  wich  avail 
as  are  usually  fannd  at  liberty,  which  nre  tht^rvfnrv  impiniMil  ta  W  a 
•afl'l    <''"pf'*t'ciilly /«■■*  na(u* re;,  though  it  may  h»pp<tii  thai  tltc  lnt>r  a' 

"■l  bo  eumetimeB  tatnod  «rid  cuntinod  hy  Uio  uri  and  liidasuy  ot  i 
Such  us  nw  doer  iu  a  park,  Imnm  or  rabbittt  iii  an  i^ncUiiwd  wkrrco,  dtnca 
dore-houFie,  pbuaaaiita  or  p&rlrid^es  Ju  a  mew,  liawke  ttiat  are  tinl  and  < 
manded  by  their  owner,  and  fish  m  a  private  pond  or  in  tmnks.  TtuiM  w 
longer  the  property  of  a  man,  tbuD  whil«  tlioy  continue  in  Iu*  k(M«iaf 
uctuul  poHaofifiicin:  but  if  at  Kny  limu  thuy  ivgaiu  Ihvir  oatuml  lilnirty,  bo  | 
porty  instantly  oeoaiMti  ualuiw  thoy  buvu  animum  revaiimdi,  wbu.'li  b  paiy  ' 
kuown  by  their  UBual  uaittom  of  return ing.( A )'  A  ntajtiin  wlitcik  u  bdr 
D'om  tbe  civil  lsw;(i')  "reverUndi  animuM  vuleutvf  tlnuter*  htiberr  tt»e,  at 
vaicndi  consuetudinem  deaeruerint,"     The  law  theivforo  i<sU>»da  ihia 


furthvr  than  tiie  mera  mnnual  ocvupatipDi  tor  my  uimo  hawk  Uiat  U  pBc4 
liiH  quarry  in  my  preituiieit,  thuugli  hv  ii>  at  liberty  to  tfu  wh<^Te  he  jdaa* 
neverthelt^BS  my  propurly^  for  hu  bath  antmum  rmvrteitSi.  So  aru  mjr  plfl 
that  arc  flying  at  a  dUtanco  from  their  lioiuo,  (c«j>w-bUy  of  Ui«  oairwr  U 
and  likowiee  the  door  that  is  chased  out  of  my  park  or  forcet,  and  ' 

Fursued  by  the  heepor  or  forcator;  nil  ivhich  remain  still  in  mr  po* 
iitil]  preserve  my  qualified  property  in  tliiio.  Bui  if  ihoy  »tray  withoat 
knowledge,  and  do  not  return  in  the  uiuiil  nmuticr,  it  ia  I'liau  lawrul  far 
stranger  to  take  them.(Aj  But  if  a  diiur,  or  any  wild  animal  nx-laimML  Iu 
collar  or  other  marlc  put  upon  hijn,  and  goes  and  reiurtia  at  bis  plraHarei  < 
a  wild  Hwun  is  taken,  and  marked  and  turned  looou  in  Uie  rivur,  the  d« 
property  in  him  still  continues,  and  it  in  not  lawAd  for  any  ooe  alae  to 
him:(^)  but  otherwise,  if  thu  dvvr  htu  biwn  long  almmt  wilJiont  nHonia 
U)«  swan  leaves  the  ni'ij^hbonrhood.  Bewt  aloo  arc /me  Matunr;  bat.  ^ 
hived  and  reclaimed,  a  man  may  have  a  qualified  property  in  lltcRi,  ttj  lb* 
*8d31    °^  Qiitui^-  "B  "'*)ll  OB  by  the  civil  law.<i»)    'And  U>  the  ■ame  ^-^ 

^  not  to  sav  in  the  eamo  words,  with  the  civil  law,  opeak*  BrMii 
oc<iupation,  that  is,  hiving  or  uiuluding  them,  givii»  th«.'  pruperiy  in  bon 
though  a  swarm  lij^htjii  uiion  my  tri-c,  1  liave  no  niorx  prif)>«rty  iu  tWa 
liave  hived  them  than  I  iiavu  iu  the  hirdo  whii'h  niuke  thfir  d»>1»  thorooa, 
therefore  if  another  hives  tbem,  lie  shall  \m  their  propriutor:  \m\  a  «< 
whitb  Hy  ii*om  and  out  of  my  bive,  are  mine  so  long  a«  I  i-jui  fcc*p  ik 
(light,  and  have  pfjwcr  to  pursue  them;  and  in  tlii-<>«  pin^aistaiin^  ti«  m 
is  L'littlted  to  tak<;  thcm.  But  it  hath  been  nlw  Mid,(ii)  that  with  ■•  ika 
owuei-ship  in  bees  is  ratidnr.  mU;  and  the  (^barli-r  of  thu  t'orusl,)^^)  wbicfea 
every  fi-eeman  U>  bo  entitled  to  the  honey  found  vtiihiii  hix  owa  wuotlt,  ti 

Ct  (countenance  to  this  docLrlue,  that  a  qualified  prupvrty  may  ba  h 
,  in  consideration  of  the  property  of  ibo  soil  when-ou  they  luv  'tbatA.' 

(•IBncLtlB.  1.   TK<|>.ir.  (■•)I^Rl4,ca)S.    |MI.\1,1C 

fl)lMtJ,I.W.  l.,l-Jtl,l». 

(•)  i^iKh.  t.  ITT.  <^  tm  Ahr  U  rv*MMr,<«HJia««.m.K 

(•iCraapLgrOairUiliiT.   T  lt«,  Ul.  «*> »  Uhl  III.  c  U 

*  As  to  piKeont,  see  I  Chilt^'a  Ouue  Law*.  135  to  143.  Th*  kiHinji  ur  Ukwf  • 
bouiin  pigeon,  aiiyieherr.,  mluei^U  the  pu-n  to  a  twenty -thiUlQi)*  pMialty.  !flM 
c.  Ml.— CuiTtr.  ^ 

*  With  mspeot  to  mokn,  it  h*»  bf^n  rw^nlly  delArminvd  that  no  nc^lttn  w  -_ 
ai^nst  a  pcnton  for  malieioudy  nulling  loadnd  jfun*  to  ti-  lUi-Atmr er-\  111.31-  ■  afilfMl 
clove  aud  trew,  and  ttier<>t>y  dtaturbinK  and  driving  ooi 


uid  have  young  in  ibn  ■nnic,  innnmiich  a*  rook*  «re  a  ■>( 

hiltilii  ■  ■  .      --     . 

t  tti«  pill 
.,  Mock<.tt,  2  Bar.  *  C.  OH.     4  Unwl.  *  Vl  h\>i.  S.  C. 


a  their  hubitii,  nut  firupiTlv  an  urtidr  of  food,  i 
Iiiuu4>iit,  and  tlinC  th«  plnlnliff  Iherefur^  could  nut 


diw^borging  guns  near  tliv  Jeo/y-pond  of  anoLhvr. 

frigbtetiing  away  the  wild  foivl  rivorUiiu  tlierelo,  tijr 

nway  and  the  owner  Uaiiiniliod;  Tor  wild  fowl  am  pr 

and  tiii-y  ronxtitule  s  known  »r1ii'le  of  fiMil ;  and  a  | 

monoy  nnd  employe  •kill  in  lukiiij;  tlmt  which  i*of  u»v  i>i  tli.-  j.ulitii:. 
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I  th«**»o  rn-iittinw.  ri'««l:iiini*il  from  tlio  wiHiio*s  of  their  nnturo.  tho  pn»- 
-*  ii'»f  :ilf»ii|iit«\  liiit  ili-fra-^ihU*:  a  pn>|H»rty  that  may  U*  <h'Htn>ye<l  if  thi\\ 
thiMT  aiitifiit  wi]iliir'«"»  aii'l  an*  ton  ml  at  hiri^.  F<»r  it'  the  jiliiMiitaiitH 
triMii  thr  iinw,  or  thr  ti-tn*'*  from  tho  tniiik.  iiini  art*  Ke«*n  wuiith^rin*;  ut 
I  th«-ir  |ini|M*r  rhMiifiit,  tlii-y  hrcoinr  unr  /i/f/r/nr  a;;nin;  nml  arr  IWh*  and 

i>  the  tir^t  (M-rMi»:iiit   that   hath  ahilitv  to  M'ixe  thvm.     Hut  wliik*  thvv 

I  •  • 

iiitiiiiii*  my  f|u:iliric4i  nr  ili'ti'a^ihh*  |>ni|M*rty.  th<*v  are  an  mui-h  umler  the 
ion  of  tht'  hiw  a!4  it'  lhi*v  wrre  ahNohitelv  aiifl  iii<h*t(*a*tihlv  mine;  ami  an 

•  »  • 

wilt  lit*  airaiiiHt  any  man  that  dftaihH  them  thun  me,  or  un hi w fully 
'<»  thi-Mi.  It  in  al*io  xx'^  mu(*h  t'ehinv  hv  <'«»mmon  law  to  Hteal  mieh  ot' them 
tit  tor  t«MMi.^  an  it  is  to  sUixX  tame  animalfi:(7)  hut  not  ho,  if  they  an*  only 
»r  plrasun*.  <'uri(»sity.  or  whim,  an  (Ioith,  In^arH,  eatH«  a|K*fi,  |mmftH,  ami 
^hinUi'D  )HM-aii*M»  their  value  iM  not  iiitrinnie,  hut  depemiini;  (»niy  on  the 
'  nt'  tlic  owM('r:i.*()  thoui^h  it  iH  nueli  an  invasion  ot*  pn>]K*rty  an  may 
If  to  a  rivil  injur}-,  anil  Ik.»  nMin»sjMMl  hy  a  civil  aetion.^f )  Vet  to  r*.Mii 
r«*«-laiiiHMJ  hawk  is  tvionv  iMttli  hv  eominon  law  ami  Ktatuteuu)  ^ 
-t'i'iii*.  to  Ik'  a  ri'lic  of  the  tvniniiy  of  our  antient  Hpartnmen.  And  amon^ 
er  anrt'stors  the  antient  firitom*,  another  HiMN'ieH  of  n*elaime<l  animals, 
t--.  Wi-rt'  l<M>ki>il  u|¥in  as  rniitunrs  of  intrinnie  value ;  ami  the  killing  or 
*  our  was  a  i^riovou*^  criim*.  an<l  Huhjeetinl  the  otren«ler  to  a  tine;  e<*)i«H-iallv 
loh:^iil  ti)  the  kind's  hou*ieliold,  an«i  waH  the  aist»j$L  hurrvi  rnja,  for  whicli 

T    I  n  il   I*  ('  M-J.  \*t  link.  Alif.  Ut  fr«ff|»?if.  4<C. 

'    l..n.i.   y  ir-n.  JT'i.  i«»  1  Hal.  K  i\  &li.    1  llawk.  f.  C  r.  331 

•  ;  Ki-|i  M.  o  ]it«t.  Vfj. 


f  •■{U|>l<»\  in;!  his  l:iitd.  and  wii.i  ronfidt^nnl  hy  kml  lli*lt  hm  a  di*i*rn|*lii>n  «>f  irwh*. 

•  *.  lilt  ki-nn>!ill.  11  F^^t.  .*>74.  *J  U.  k  <.\  '.M.'i.  Oth^T  unimaU  iire  ii|k*<  i.illy  |<r«^ 
I'V  ;i*  ti*  «>t  |>;irliaini-nt.  a>  ha\vk<«,  f.ilt'oii!*,  •»waii!(,  )iurtridp*!t.  ]ilii*iif«iiiiH.  |>i>!i*<i|i«. 
11  k-,   niallai<l.^.  Ii*al,  \\id^i>i>n<(.  wiM  p^'Hr.  M.M-k  pmif,  r«-«I  ^unit*.  I>u-»tard<«.  and 

:iiid  '•••ii-i-i|n«'Mllv.  in  thf  rvf  «»t"  tin*  law.  ar«»  fit  tn  In*  |irt*««'rvi'd.  fU-.-*  ar«*  pn*- 
o.  1  tL.    Hit.].'!  t  ,.f  l.ir.-.nv.*    T.t  Rivl-v.  J..  1  B.  A  «'.  ♦»4I.     Sir  T.  I(.ivin.  X\.-~ 

«t  lU  ;)ii*  wriT*'r<  on  frfn«>nil  jiirioitnidfnro  np"****  that  tho  nniiii.il  inii«t  h.i\" 
■  ■iijltt  uith;n  tin*  |M»w»T  III"  th<' ]tni>u**r  h«'tnri»  llit»  |iro|i«*rty  in  it  vf-t*.  Actnal 
ni.k\  not  in  ail  •  a •>•*•*  Im'  rt^inir»ih' :  Init  all  H^n***  tluit  ni«T«*  |iiir>uit.  witlunu 
iT  till  .iiiwu.tl  \Miliin  till'  |.o\v*T  i»t"  tin*  party,  i**  n'>t  *>ut1i<'tfiit.  Th**  |KiK**'j-.ioii 
••  ^.1  t.u-  <-!.i)'l.-hi  d.  Iiv  till*  aiil  «if  nt't<*.  Miurf*.  ur  itther  mi>aii4.  that  it  iMnni*t 
Il  w.i'«  .11  ■  ■'riIiTi:^'lv  Ijt-ld  in  I*ii'r*»»n  •  ♦.  I'lr^t.  It  <';iinf"*  Ki»p.  17'>.  thit  »n  art:<>n 
[i<>t  li«>  .i/i!n<t  a  p>T«>n  f«>r  killinir  and  taking  a  f'i\  t\hi('h  h.id  \*9**'\\  pur^ii«-d  hy 
'  iiit'l  \\  io  1 1  '-n  iK-tually  in  tin*  vii*w  nf  thi*  iM*r<>4tn  wlni  hnd  oriiiiiially  fnund. 
,  iti'I  •  Iri-f-l  It.  Till-  nii't*-  ]itir<iuit  hih)  IxMn^'  within  vi**w  nf  the  animal  did  n>«( 
I  I  fiipiTtv.  In-,  iii.f  nit  |M»«<.f<.<.|i»ii  had  hiMMi  a«'i|nirt*«l :  and  tho  Minii*  diN-trim*  wiw 
ri-   li-«  l:irf«i  III  ill'-  ia-«- ot   Un-*it'r  i.».  N<*wkirk. 'Jo  .lohnn.  I{<»|i.  7.'».     •  K<*nl  i.\iui. 

i;\.l  l.r.v  •-i<:i:.i:ri>'>l   t)i>'  ^.iiiio  pfiniipl*^.      It  wa*  a  question  in  the  Kinnan   law 

r  i   %  I  1  liM'-i   Im  l'>ii:/>«{  I.I  hini  wh«>  had  WMnndf*!  it  !*o  that  it  mi^ht  i'.i^ily  \m 

rii*  •  i\i'...in^    I  th>r<<l  imi  tin'  iiUi'-tioTi:  hut  .lu^tinian  ailopto*!  iho  op:ni<iii  that 

•I  '-rM  m  :  in*  \%'>t.ti>|i<I  \\  ill  )>•  a^r  did  ii<>t  »tta<*)i  nntd  the  litnkot  wai*  lu-tiLtlly  t.tki-n. 

1.  I  ;.      I»:_'.  *l.  1.  'i.  'J.     Si.  it"  a  -warm  »»t"  \»-**^  had  llo»n  ffiHU  tho  hivo  of  A.. 

r*   :«|  UT<  1  h.*  ^1  I'tn;:  j-  tii**  ^w.triii  ri-ntaintnl  in  M^hl  aiiil  niijfht  f:L«ily  U*  pur- 

ith-  •  ■•  -■   :ii«\  l-i.t!ii.-  ih«-  pi«ip^'rt\  "t  tin*  tir-t  4taTU|i;int.     lu-t.  2.  I.  It.     Mi*r»'iy 

■i  ti ii  II,'-  l.ih-l  i>!  .OMtiiiT  iiintainink!  a  -Marni  of  Imm*^.  and  inarkin:!  it.  thta-n 

I   :ii-   ii'jMjty   •■!  tin-  1 -.  m   ih.*  tind**r.     <fillft  • '.  ^[a•><tIl.  7  .Ti»hii'».   II«*p.   !•"•. 

li.<  Il   >-^  tnii  iipfit  :i  tr !>•  n>«t   U'luni**  privuti*  pn>|i«*rty  until  a«-tuall\  hivi<«l. 

1.  I  (.  W.iih^  >.  M.-.i.f. .;  Il.nn.  M  '•.  I^'v<«  whiidi  tak**  up  thi*ir  aUNh<  in  a  tr<««* 
t'l  til*'  o^^ritr  i't  tin-  ^xil.  il  iinr*-*  lainifd  :  hut  if  rtHdaitiifii  and  id«'iititi«>«l.  tli«*v 
!■•  th- .r   :"i:ii'T  |H»^ r.     »ii»ll  ■  ».  Kiltn,  l'*  \Vi«nd.  .V*K».     'J   Kfiit  T.-iu.  ;*i4'.*. — 

•  ■  •!•. 

It  >  not  a  f'li'Tn  t'>  -TimI  -in-li  anitnaN  of  n  wild  nature,  utd^*^  thoy  art*  filhor  tio 
d  tlj.»r  tlj»'«nvii.  r  'an  lak"  thfin  wIh'Iu'Vit  h«*  ph^aMM.  or  aro  rp»lui'iNt  t«»  tAiui'iM*Ni 
|own  hy  th**  thii'i  tn  U*  •.•>.  An<i  hi<i  knowhslffi*  of  thin  fuel  may  U*  iiumI^  out 
iht*  itirv  hv  I'lri'uin-tantial  f  \  iih'iu'i*.  ari^in^  nut  nf  his  own  i^ondui't  anti  th^  cutt* 
and  -ituation  ot'  th<'  animal  ttoh'U.  EAtft'a  V.  C.  10,  t.  41.  Ilawk.  b.  I,  c.  Nf. 
CuiTir. 
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there  was  a  tctj  poculiiir  rorf"alur«.fir)»    And  thus  much  of  qoftii 
in  wild  antmula,  rooUiimed  per  industriam. 

2.  A  QDAUfteo  propi'i-t;  mfty  al»o  RDb«Mt  with  nlAtiftn  to  wiimtlk  f 
naturof,  rationc  impotent  in:,  on  nccotint  o(  Uk-if  own  inalMlily.  Aa  wk«B  ka< 
herons,  or  »thor  Iiirdx  huild  in  my  1tvc«,  or  aoue^s  or  other  cnkunt  m 
their  noata  or  burrowH  in  my  laud,  &nd  liavo  yoonif  od«b  lher«;  1  hv 
qnalitii-d  proix-'ny  lu  UioMe  yoiuig  ooea  till  sqcd  timo  w  \iu^  can  tj  or 
away,  aua  uien  my  properly  expires  :(x)  but,  till  tbcii,  ii  in  in  MMBf 
tr(«paM,  and  in  oUiore  t'olony,  for  n  ntmn^r  U>  Udco  ihom  awny^jr)  fm 
%e  tho  owner  of  the  land  )ma  it  iti  hi»  power  U<  do  what  bu  |ilt««M  vllh  I 
the  Imw  thitrefunt  viMtn  a  propi-rty  iu  hiw  of  tho  y»uii)i  ones,  iu  (he  mbm 
uor  an  it  does  of  Ihu  old  onuti  if  reclaimed  and  ctinfloed;  ibr  Um)m  n 
throu)^h  weakness,  any  more  than  the  others  throuj^h  ntotraint,  ow  thsirM 
liberty  and  forsake  hini. 

a.  A  man  may,  lastly,  have  a  qnaliliod  property  in  animaU/mi)  natMr^fr 
privil-r^um .-  that  is,  li«  tnay  huvo  the  pnviV^-  of  hantiuf.  tnlctog.  Mid  n 

'  ^  t^rtv  in  tlie^e  auimaltt,  usually  called  gan)«,  (m>  Iodo;  mi  tbtjr  eoM 
within  hts  liocrty  }{z)  and  may  restrain  anj'  siranji^r  fVoin  tuini{  than  Ifca 
but  the  instant  they  depart  into  anoihor  liberty,  ihif  qiialifiod  pTOptrti  m 
The  mannor  in  which  the  privilege  ia  acquinKi,  u'iil  bv  «huwti  in  m  nilaaf 
obapUir. 

Ttte  (iualifi«d  projieTty  which  wo  have  liithorto  itinaldHred  ft^taada  n 
animals  /era  natura,  when  either  reclaimed,  impotent,  nr  privflmcul 
other  things  may  also  be  tiie  objects  of  qaalifled  propt'Tty.  It  may  imM 
the  very  element*,  of  fire  or  iightf  of  lur,  and  of  watur.  A  toaD  can  han 
ab»»lntv  pormani;nt  iirop«rty  in  Uiexe,  n»  he  may  In  the  c«rlh  and  IuhI;  t 
th<^M.'  ani  of  a  vaauv:  and  Aigitive  nature,  and  thcreforu  ran  admit  im}y  v(* 
carious  and  qualitied  ownership,  whieti  lasU  (?o  loui^  lu  they  arv  in  acta 
and  occupation,  hat  no  longer.  If  a  man  disturbs  another,  atwl  depn-ivee  li 
the  lawthl  cnjoj'mont  of  these;  if  one  obstruct*  nnother'a  uKianl  «rind<n 
corruptx  the  air  of  liis  houw  or  garden«,(/<)  fouU  hi*  wufr.i^)  or  onptfna  «■ 
it  out,  or  if  he  dirertin  an  nntinnt  watftreourM)  that  oaiil  tti  rati  to  tbs  V 
mill  or  meadow  ;('i)  the  htw  will  anima<lvert  berenn  aa  on  iiijajy,  urf  n 
the  party  injured  in  his  possession.  But  ibe  property  in  ibutu  rtWM  the  U 
they  are  out  of  posfiession ;  for,  when  no  man  is  vuKaf{ed  in  tbeu-  aMaal  M 
tion,  they  become  again  common,  and  every  man  1mm  an  cqosl  rt^fal  ua 
priutc  them  to  his  own  usu. 

These  kinds  of  qunlifieation  in  properly  depend  u|ion  tltP  pveaiiar  Oi 
atanoes  of  the  subject-matter,  which  In  not  capable  of  twing  nndrr  ll)*  ab 
dominion  of  any  proprietor.  But  properly  may  also  Ik'  of  a  qaaliAvdorit 
nature,  on  account  of  the  peculuir  circumstances  of  the  owner,  when  th*  (1 
MQgi  itself  is  very  capable  of  absolute  ownership.  'Aa  in  d»»eoif /*a« 
^  delivery  uJ' goods  to  aontbor  ponmo  for  a  (>arlii>alar  UM>;  aatoai 
to  convey  to  Lwtdmi,  to  nn  innkwjwr  to  «eeure  lu  bm  imiv,  nr  the  liir- 
there  is  no  abaolute  prnjiarty  in  either  thi>  bailor  or  the  baQpe,  ih«  ] 
deHrering,  or  him  to  whom  it  in  duliveratl :  for  Uie  twilor  bath  utdy  liic  r^ 
and  not  the  immediate  possession;  the  bailee  baih  ;h«  pCMavwifD,  xad  «a 
temporary  richt.    But  it  is  a  qualified  jiroporty  in  them  Inth;  and  Mdi^ 

'--    mU  .>.. ■  ..         ■,   -  T'.      i;     L«iL  KuvkSI. 


*  And  iteolins  any  <lng.  bird,  or  other  beMt,  not  Iho  nil . 
and  ordinarily  ke^ii  in  a  hlnO  of  aoaflnmiient.  it  Do**,  bjr  atatUUi  1  i^i 
punishable  vrit^  fane  und  imiirisoniBeiit  fora»oeoi»d  oflanoai    ■—-*-»■ 
4"  alM),  do|i'iouli»g  Iv  s  muHieRieiuiour^— Eaaa. 
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itlt*«i  to  in  artioii,  in  m^o  tlic  ^»o<iH  biMlumii«^*(i  or  taken  away:  the  bailee, 
'Miiiit  of  liiH  iiiiiiu'fiiuto  ]M>M«(*r«.iion ;  tlit*  Imilor,  ItiH'auKo  th«*  |>OMw.*h8ion  oi* 
iiiliH*  in,  iniiiiiMii;itcly,  hin  |H>i4rH*KHion  alno.ir)  tS>  alno  in  vtue  oi"  guoda 
•<1  or  ]»:iwii«>'l  ii)»'»ii  roinlitioii,  either  to  n-|iMy  money  or  other  wise ;  Inith 
U'd^er  auti  |>le'i;;ee  haw  a  (jiialiriiNl,  hut  neither  of  them  an  alitioluto, 
riy  in  them:  the  )ih><l^erM  pn>|K*rty  in  comlitional.  and  (le]»en«iN  upon  the 
niance  ot'  the  <'on«litioii  of  repayment,  ^c;  and  ho  Iini  in  that  of  the  plod|y(ee, 

iteiM>n<lt«  upon  ith  non-|K*rt'orniuncv.(/;  The  name  may  Ik*  naid  oi'  ^ooda 
inefi  tor  rmt,  or  other  cuuhc  of  di.'^tresK:  whieh  are  in  the  nature  of  a 
L*.  and  an*  n<»t.  at  the  tirnt  taking,  thi*  ah^ohite  pro|N*rty  of  either  the 
inor,  or  party  distn'in«*d  uihmi;  hut  may  Ik*  redi*em«Hi,  «)r  elin*  forfeited  by 
ihf«e(|u«'nt  ei  Mid  net  <if  the  latter.  Hut  a  servant,  who  hath  the  caru  ot*  hia 
r'n  ^ufids  or  rhattels,  an  a  hutK*r  of  plut<\  a  hhrpherd  <d*i«heep,  and  the  like, 
not  uiiy  pn»iN'rty  <»r  ]NiMH.*KKi<»n  either  al»Holute  or  (|ualitied,  but  only  a 
charge  or  over«»i;xht.' //) 

*iuii  thuM  eiMiMidered  the  8evenil  divinioiiH  of  pro|H*rtv  in  j)«}».uMtion,  which 
tM  then*  only  where  a  man  hath  lioth  the  rt;;ht  an<i  alHi>  the  iKt'U|>ation 

thin;;:  we  will  pnieeed  next  to  take  a  Hliort  virw  of  tlie  natun*  of  |iroperty 
f#n.  or  Hu<'h  when*  a  man  huth  not  the  <M*eup:ition.  hiy  nien*ly  a  liare  right 
*upv  the  tiling  in  <pie*4tion;  the  |M>sHe^.*(ion  when*of  may.  hifWever,  be  ro- 
m1   hy  11  Miit   or  action  at   law;  fn»m  whenee  the  thin^  ho  nn'overablo  in 

*a  thill:;,  or  rh'/si  in  iirtinn.{h)  TIiuh  money  due  on  a  iNtnd  in  a  r*»||7 
n  artiiMi ;  for  a  propi*ny  in  the  debt  venti*  at  the  time  of  forleitun*  *■ 
'>ned  in  the  ohli;;ation.  hut  then*  in  no  poHH<*?«hi(m  till  n*i*ovenMl  by  cfmmo 
If  a  man  proniiM-s.  itp  eovenants  with  me,  to  do  any  aet,  and  failn  in  it, 
by  I  •*utt'i  r  dainai;<*,  tli«*  n*eompeMKe  for  this  damage  iH  a  rA/M#*  in  action; 
»u:;h  a  ri;;ht  t«>  Home  n'(-om|K*nHe  vents  in  nie  at  the  time  of  dama^v  done, 
fiat  and  how  iar;;e  such  n*eoni|M*nHe  nhall  U*.  can  cmly  Ik*  aiM'ertained  by 
t ;  and  thf  po*«si'-.<ion  can  only  U*  ^iven  me  by  let;:il  jndinnent  and 
;ion      In  th«'  tornier  of  tho^te  ra^en  the  student  will  ob!«4*r\'e  that   the  pn^ 

or  ri:;)it  of  af-tioti.  depends  u|Min  n\\  r.rftrrss  eiuitniet  or  i»bIi:;ation  to  pav 
.*d  Mini:  and  in  the  latter  it  'lepends  upon  an  /m/>/iV«/ contniet,  tliat  if  tin* 
lilt  or  d<»e«*  III  It  perform  tiie  aet  he  eiii;ap*d  to  d«»,  he  nhall  pay  me  the 
;i—  I  Mi>^T:iiii  l»v  tliir*  hreaeli  of  «-<»veiiant.  And  heiiee  it  mav  K*  e»»lle<-lt»<!, 
ill  ppiptrty  in  aetion  de|M"nds  i-ntiivly  ujH»n  «'ontractH.  either  expn*sj*  nr 
•1 ;  wlii<  )i  are  the  only  re:;iilar  nieatis  of  aeipiirini;  a  rA«>-«''  in  art  ion.  and 

nature  ot'  whiih  we  ^halI  iliscourM-  at  lari;e  in  a  Mil»S4*<pient  chapter' 
pn-^'-nt   We   have  only  to  remark,  that   u|M)n  all  eontractH  <»r  pn>miM>«i. 

ixpn-'i  or  ini|»Iied.  ami  the  infinite  variety  of  eaHi*8  into  which  thev  are 
ay  U-  spun  out.  the  law  •;iveH  an  ai-tion  of  iMime  sort  t»r  other  to  the  party 
I  in  e;i*f  iif  noM-pertortn:inee ;  X**  eoinpel  the  wn>ni;-«loer  to  do  jujiticc  to 
>rty  with  uli«'ni  he  ha**  eon t parted,  and.  on  tailiin*  of  pt^rfonnin;;  the  iden- 
hiiiiT  l-.e  «ii:;:i:/i-.l  to  do,  to  n'nder  a  sati*<faeti(ui  <*4piiva1ont  to  the  dania^ 
iieil.     Hilt  while  thi'  thini;.  or  its  tMpiivalent.  n'inains  in  su!«pensi\  and  the 


•' *^    '^  ■                                                                                         f'dnit'  '     /'/   41.  1.  'i.     Anil  ajraia.  ** «"»'  ^«t« 
•t    '    ■  r  •*  -f-  '  ''i  ■•H.  •!   ,-tii  '  ft »i  •ll*■H^  ;w.*i'i  Ml|^«J.  ^vr^ 

in   in        :t,     J.^        '    #i'« "«    I  ■    '■  III     ••■••'ri<  Kttt^rt       4'* 

*  f»'rt.i;!i!\  :in  i-rr-ir  (••  » ly  that  nil  pp'^i^^Tty  in  artii«n  •b'pi»n«l'«  ii|rf»n  oi'tntrai'tii  ei- 
•r  in>i'i.»'l.  lii.-i.'  1-  :%  \iTy  Inrm*  elan-*  t»f  elio>ie«  in  aelinn  whieh  nri"**  rs  tiritrtn. 
iiii  r<i  r'>fn|*'ii-  ir,<>n  !'>r  im  injury  tlnni*  to  niy  |*«*rM>n.  reputation,  or  pn>|ionT  w 
V  .1  rKi>«f  in  .11  n>>n  ii-  uht-re  it  ii  frnnintlmi  <in  a  l>riMeh  nf  «<orfnAnl  •'*r  cN^ntnict. 
iif  ill  .t.  Ml  L'*-nfril.  .Ill  iki-tH*n  for  a  titrt  ti»  iii\  |MTinn  or  reputation,  if  not  pnnv^ 
:••  pi'ljrr'M  :i!  in  th"  lj!«'!'.ine  itf  tlit*  )Mirtie<«,  ilie*,— .l.■^■|;•#-rJi•|'l«fi.^  r»f  nr^tr  r*4m  ttfri^ma ; 
to  t-ri-  !••  till*  iip*)Mi  !•. ,  )iv  variou<*  -tatuti*^  ^'fnenillv  atlnptiMl  in  lh«*  I'nittHi  St«t«*a, 
»t  •«..  •SHI  \  K-lw  III  e.  7.  :i  A  4  \V.  IV.  c.  4i.  The  Matuit*  •.»  \  |o  Viet.  r.  93 
.<*•  In  t)if  fxei  iit'if**  ainl  a<lmini*»trntorH  nf  a  |»er«on  who  ha/«  mot  with  hi«  d<«th 
wr'>n;*fiil  net  nr  <ltl.itilt  of  another,  an  notion  again'*t  th«*  wmntf-<l4W>r.  th<»«laiiiA|rM 
fi  ra-«'  Iwini!  <li«tnliut«Hl  nmonff  the  family  of  the  «l<«e«aM*d.  Similar  fttaiiitet 
i*«*n  eiiiM't«*«l  in  several  of  the  United  State*.— «*^harswoop. 
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injured  party  has  only  the  n^ht  and  not  the  occupation,  it  is  called  a  '-A.  v  r 
action;  being  a  thin«^  rather  in  potentia  than  in  e»se:  thon^h  the  owner  nu 
^ooQ-i     have  as  *absohite  a  j)roperty  in,  and  be  as  well  entitled  to,  such  iLia^ 
^     in  action  as  to  things  in  pobsession. 

And,  having  thus  distinguished  the  different  degree  or  quantity  of  rfow'/ioK 
property  to  which  things  pei"8onal  are  subject,  wo  may  add  a  word  or  two  tfii 
corning  tlie  time  of  their  enjoyment  and  the  number  oi'  their  otrnrrJ^:  in  conti^ntii 
to  the  method  beibro  observed  in  treating  of  the  projwrty  of  things  pcal. 

First,  as  to  the  time  of  enjoyment.  By  the  rules  of  the  antient  eonini«»D  lii 
there  could  be  no  future  pn)perty,  to  take  place  in  expectancy,  created  in  ^ 
sonal  goods  and  chattels ;  because,  being  things  transitory',  and  by  manv  aci 
dents  subjcK't  to  be  lost,  destroyed,  or  otherwise  impaired,  and  the  exigeniM 
trade  requiring  also  a  frequent  cij*culation  thereof,  it  would  occasion  ]Hrr]ii-ii 
suits  and  quarrels,  and  put  a  stop  to  the  fivedom  of  commerce,  if  such  limii 
tions  in  remainder  were  gfjierally  tolerated  and  allowed.  But  yet  in  Ia<t  w. 
and  testaments  such  limitations  of  personal  goods  and  chattels,  in  rt'iiiaiBi; 
after  a  bequest  for  life,  were  permitted  :{i)  though  originally  that  indulj.'"?:. 
was  only  shown  when  merely  the  use  of  the  goods,  and  not  the  good»  tkti 
selves,  was  given  to^the  first  legatee  ;(k)  the  property  beinjg  snppom.*«i  to  n 
tinuo  all  the  time  in  the  executor  of  the  devisor.  But  now  that  distinctioD 
disregarded :(/)  and  therefore  if  a  man,  either  by  deed  or  will,  limits  bii^  bui 
Dr  furniture  to  A.  for  life,  with  remainder  over  to  B.,  this  remainder  i*  g« 
But  where  an  estate-tail  in  things  personal  is  given  to  the  first  or  any  nK 
quent  possessor,  it  vests  in  him  the  total  property ,  and  no  remainder  over  (it 
bo  permitted  on  such  a  limitation. (^m^  For  this,  if  allowed,  would  tend  t« 
peq>otuity,  as  tlie  devisee  or  grantee  m  tail  of  a  chattel  has  no  method  of  b 
ring  the  entail;  and  thereibre  the  law  vests  in  him  at  once  the  entire  doiuni 
of  goods,  being  analogous  to  the  fee-simple  which  a  tenant  in  tail  aoay  icqii 
in  a  real  estate*. 

"^3091        "^^^^'xt,  as  to  the  number  of  owners}    Things  personal  may  bek«r 
*  ^    their  owners,  not  only  in  severalty,  but  also  in  joint-tenancy,  aiJ 

(*)  Yxy.  Ca.  Abr.  360.  (i)  2Ffwm.  3ML 

(A j  Mnr.  10«.  («)  1  P.  Was.  2B0. 

"  Althouj;h  they  cannot  be  entailed  in  the  Htrict  8ense  of  the  word,  vet  »  divpOBli 
in  the  nuture  of  an  entail  may  be  made  of  them  by  devise  or  deed  of  tnut  im  tk 
may  thereby  be  rendered  unalienable  for  as  long  a  time  an  if  thev  were  alMlutdy  fan 
able :  provided  it  be  not  attempted  to  render  them  unalienable  (leyond  the  term</Ev 
in  being  and  twenty-one  years  after,  or,  in  case  of  a  pOHthumous  child,  perhaps  lii 
months  longer :  for,  if  the  executory  limitations  of  personalty  be  upon  continpnmi  i 
remote,  the  wliole  property  would  be  in  the  first  taker.  See  Mr.  HargraTe's  note  ivC 
Litt.  2t\  a.,  n.  5. — Arciiboi.d. 

'  Wlien  legacies  are  given  to  two  or  more  persons  in  vtuKvided  ^kartM,  as  lOC^'toi 
and  B."  or  to  the  children  of  C,  or  in  case  of  a  be<iuest  to  two  without  word»  < 
severance,  the  legatees  will  take  as  joint-tenants,  2  P.  Wins.  347,  529.  4'Bro.  C.  C.  U 
Ves.  Jr.  02^<,  i\:\2.    6  Ves.  Jr.  130. 

When  the  legacies  are  given  in  divided  sMarejt,  as  so  much  of  a  sum  of  nioii«T  to  &■ 
so  much  to  ( '..  the  legatees  will  be  considered  aJ!i  tenants  in  common  ;  as  in  instaiicf*«te 
legacies  are  given  to  two  or  more  persons  '* share  and  share  alikc^*'  or  "to  and  •■■ 
them,"  or  *'  to  them  respectivelv,"  or  **  to  be  equally  divided  amongst  them,"  such  •• 
will  create  a  tenancy  in  common.  3  Atk.  731.  2  Atk.  441.  2  Atk.  121.  1  Atk.  4H, 
Bro.  G.  C.  !!.'>.  r>  V«^^.  Jr.  filO.  Tases  have  occurred  in  which  the  determiaation  tktfti 
a1)ove  words  or  (.'X]iressions  should  create  a  tenancy  in  common  would  hare  seroui^ 
involve<l  a  contr;i<iiction.  as  in  those  instances  where  such  word*  of  aerermBce  oecvn 
and  a  lMH|uest  over  to  surviving  legatees  was  immediately  grafted  upon  them.  Inthfl 
instances  tlie  court  of  chanc«»ry,  in  order  to  give  effect  to  everv  word  in  the  hcqnf*.^ 
considered  the  words  cronting  the  sur\'ivorHhif)  among  the  legatees  aa  intended  v^ 
confined  f>i  ihi'timc  nt  the  drat},  nf  the  testator,  and  therefore  decreed  that  the  legaitn**  **•* 
be  considered  tcmttif.^  in  mnwinn  from  that  ]>eriod,  with  benefit  of  anrriTorship  in  «** 
the  deatli  of  anv  hrf.m^  the  testator.  1  P.  Wms.  %.  2  P.  Wms.  280.  1  Bi.  C  A.S 
Prec.  Ch.  7S.  *J  E^i'.  C.  A.  ;U3.  2  Ves.  Jr.  265,  634.  3  Vea.  Jr.  2t>5,  450.  4  V«.  Jr.  >*: 
f)  V«»s.  Jr.  S(Hj.  Wc  must  ol>sen-e  that  the  o|)eration  of  a  bequest  to  "jhtwiwi."  itafr 
upon  a  tenancy  in  common,  will  not  be  confined  to  the  period  of  th»  lintifnr'i  Ml 
704 
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»n,  an  well  aft  n*al  oHtato>«.  They  cannot  imlecd  be  vented  in  coparcenary; 
4*  thi*y  <lo  111  It  ih*M-oiui  from  tlio  ancestor  to  the  heir,  which  in  neccHHary 
f«titiiti*  ('n|ian-cii«'rH.  But  if  a  lionn*,  or  other  {lemonal  clialtel,  be  ^ivvn 
or  iiiorc,  uhMihitfly,  tlioy  are  joint-tenants  hereof;  and,anleM  the  jointure 
i-rtMi,  the  k:iiii«'  diK-trinc  of  HiirvivorHhip  Hhall  take  place  as  in  estates  of 
ui<i  tcnenieiitN.'.M)  And,  in  like  manner,  if  the  jointure  bo  Be\'ered,  aa  bv 
of  tlirni  M'lliii;;  his  nhare,  the  vendue  and  the  remaining  part-owner  shall 
iintM  ill  eoiniiKiii,  without  any  jiM  accrasct*ndi  or  8urvivorMbip.(o;  So,  also, 
'.  )>«'  ;;ivi*ii  l>y  will  to  two  or  nion*,  equally  to  be  divideti  between  them,  this 
them  ti'iKintM  in  eoninion;(p)  as  we  have  formerly  seen(9)  the  same 
wnuM  have  done  in  iv^ani  to  real  et^tates.  But,  for  the  encoaragemont 
liunilry  and  tnido,  it  is  held  that  a  stock  on  a  farm,  though  occupied 
'.  uiid  aUo  u  Ht(»i*k  ummI  in  a  joint  undertaking,  by  way  of  piirtnemhip  in 
^hall  alw2iys  he  el>n^idered  an  i*oiunion  and  not  as  joint  property,  and 
ithull  he  no  Hurvivon«hip  t herein. (^z;** 

•    l..i(  }    n.  ('/ 1  Vara.  m.   CVx  Utt.  141 

.r   I  K.|  «'•.  \Ur.  a*i 

ri  !»••  fiirtljiT  «».xt«'nd«*d  with  prn|»rii'ty:  thoroforo  in  nrvoral  oaiM^ii  unch  )io«|Uo>itJi  to 
r*.  Ir-itii  tin-  |»iirtiriiliir  cHin*tnirti<>n  of  i*aeh  will,  wa-*  rnn*iid«*ro<l  «*fn<*icnt  during 
HMfiiy  lit'  till*  h'lfui*'!-^.  iM  thfv  \r»»n*  ni>t  ontithnl  tn  th<»  lN*ii«-fit  of  thi»  |iroviiiionH 
ihf  iiu'i*  ot  tw«*iityH>rii*:  and,  iN^rhnyn*.  in  rtrthT  to  i*tr«*otiiiit«»  the  int«»ntinn  and 
t  u  1.1 1 '^i*.  when  H  lit'e*iiit(*rt*st  ih  iriviMi  prior  to  the  di«trit)Ution  dirret4*<l  among 
liti'*-..  iht>  |M>ri«Ml  i>t'  Mirvivnrship  will  Ik.*  oxtend«Hl  during  the  lifo  of  th**  t«^nnnt 
1  Vt"..  I;.  :{  Atk.  (il'.i.  Ani)>.  'Aj*\.  A  lM><|uv«t  tn  two  or  more  "in  joint  and 
►rc»iMirtiini«*."  or  "jointly  and  liWwrrn  th«*ni/'  will  eri*»tp  a  t«*nam'y  in  cHinimon.^* 
xn*  "joint"  itr  "juintly"  not  )>«Mng  fonHldi'nsl  aM  iiiti'nti«-d  to  itn]Mirt  a  joint-into- 
ihi'  l«i:.it  •••'■*.  l»ut  to  -ijrnify  a  fiWt  to  thi»m  alt«»ir«»th«»r.  Anil*.  tViO.  1  Bro.  (\  C.  lis. 
jrli.  u*  wi«  jiavi'  uln-ady  M-«»n.  thi'  words  "  «*i|ually  to  U*  di\jd«*<l."  and  *•  j«han»  nnd 
Ilk**."  iVi\  will  rrrati'  a  t«*nunry  in  (h minion.  y«'t  when  it  a|i|i«-arM  fn>n\  th<*  r«>ntoxt 
v.ll  t)t  tt  a  .j'»iiit-ti-n:inry  wa**  inttMititMl.  sucli  wopU  will  ni>t  !•**  |M*rmitti*«l  to  nevor 
,-ri'-t-  ■'{  tli»*  li'^.it«T'*.     l\  Uro,  <'.  <\  *J|.'».      Holt'?*  Kt»|i.  .\'\K     Ho|ht  on  I^'j!ai*ii*i«.  - 

•  i«»  *J-7.  K'-^i«luary  lt'jrat«*«"«  itnd  fXiM'iitorn  are  joint-ti'nunt^,  unl«"»«  llu*  tti^tator 
ii«'  'Xpr' -"i-'n  wlii<*li  i-onvfTt-*  tln*ir  int*T»-t  into  a  trnaney  in  eoninion:  and  if 
>.  Ut'T'-  it  ilivi<»i><n  or  ofvt^ranrt'  of  tin*  •^urpiu'*.  tlto  wholi*  that  i«>  undividf**!  will 

•  tin*  -nrvivor  or  survivor**,  li  I*.  Win^.  .'»!!'.*.  3  Bro.  4'».'i ;  and  i»«h*  p.  VJli^  antr. — 
rr. 

lH-t\v>'i-n  i-.trtn^'r-*  in  tradfor  farming  tht»roi««.  e<^nprally  upenkinp.  no Min'iror«hip 
n  !!;•  Ml  .1-  :•»  |"iT-«'nal  pro|iiTty  in  /»■■«*'.■  *i'"i,  fi»r  «»arh  «»f  thfir  r*»«|M»oiiv«'  «»han-H  or 

•  of  .iiri-:>  •>(  ;:<i  !<>  thi-ir  ]»«T>onal  rt'|irt^4-ntativ<*(i,  who  iNNNinit*  tenant-  in  i*oniniou 
■  ••  "Ur,  ;•-  -r  ■•{  all  tin*  |>.ii-(n«T«hi|>  i«iri'i*t««  in  jHw^^snion,  it  U'iiu;  «  maxim,  intrr  m/r- 

■.•    '■"    -•  •     '  -u-    •.  ■.   f.i'..f,    Cn.  Litt.  :i,  -JvJ.  Iv2.  a.     I  Wrn.  iMT.    1   M.Tiv. 

I.d    II.iMii    -"»!.     Vin.  A  Jr.  I*artn»'r««.     Hut  it  ha*  lH*i»n  dctermino«l  that  fhi*  notmi 

a  Tar*ii»  r-liip  -iirviv*-':  Inii  that  ha-*  Jmmmi  di«i|»ut<»«l.    A  Ve*.  SIVJ,    V*  Vr?*.  J!**.     1 

\V.  'J'.?.      A  i"«iiirt  ••!'  »H|tiiiy  1 1  a-*  l»arr*^i   >»ur\'ivor«hij>.  althoujrh   tho   ilisM'ajMHl 

r.  iiiM'ii  )>«-iii_'  intorint-d  tJiat  )>v  law  th<*ro  would  \h*  a  turrivondiip,  sni<1  h«*  wb<i 

t  tli.  -:i»-k  -ij-mlii  -nrvivf.  •  I  V«Tn.  -17:^  and  though  if  two  pt'pkm-  take  a  fann. 

i—'  u.tl  '•>ir\ivf>.  liiit  if  t)fV  lav  out  tni>nfv  iointlv  uwni  it.  iu  tht*  wav  of  trrnh'. 

•       4'«a 

rn-  i"«ii.  I  rjf  •  -tat"  at  l.iw  .iii>l  niakt*^  it  «'<|uiiaMi*.  1  Vtii.  Jr.  43.>:  mn*.  furthiT. 
*'"iii    I.    J  *•.'_'••.     Hut.  .i!t)i«>ML'li  tlitTi' i*  no  •iun'ivopihip  a.*  to  |»artn»T!»hi|i  priH 

ii  I :   I.    ;.«-t  .it  l.nv  !li«":i'  i-  .4«»  to  rA. <.»,-.«  m  a,-.*fi'ii;  for  wh**n  one  or  nion*  \<\r\- 

iv:iij  i  '  nt  !•  j.il  )nt«'ii*-t  i>n  a  runtrai't.  di*-*.  an  artioii  again?*l  ihi*  h.»;d  |>urti«M 
•■  I'f'  u::)it  -ti  tli.  n.mif  nf  tin-  -iirvivnr.  and  th«»  ••xt'ontor  or  atlmini-trator  of  th^ 
-I  <  in»ii»  )•»'  j. 1:11. -I.  n<iili«>r  i-iin  In*  -u»*  -I'liziratt'ly.  I»ut  niu*t  rt-^ort  to  a  »t>nrl  of 
tti  I'l  t  rn  fr-ni  \\i*'  -uiviNitr  tin*  t«*«t.iIor*4  ^liare  of  th«t  ituni  which  liiii*  l««*«'n  ro- 
I       1  K..'i.  »•»:.     J  Sdk.  411.     1  1^1.  lUvni.  :i4ti.     L'arth.  IT(».    Vin.  Al.r.  Partner. 

IITTY 
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CHAPTER  XXVI. 

OF  TITLE  TO  THINGS  PERSONAL  BY  OCCUPANCY. 

We  arc  next  to  consider  the  title  to  things  personal,  or  the  vmrioafl  metM  c 
acquiring  and  of  losing  such  property  as  may  be  had  therein ;  both  which  ra 
siderations  of  gain  and  loss  shall  be  blended  together  in  one  and  the  same  riei 
as  was  done  in  our  observations  upon  real  property;  since  it  is  for  the  bo 
part  impossible  to  contemplate  tbe  one  without  contemplating  the  other  ill 
And  these  methods  of  acquisition  or  loss  are  principally  twelve : — 1.  By  oec 
pancy.     2.  By  prerogative.    3.  By  forfeiture.    4.  By  castom.    5.  By 


6.  By  maiTiage.    7.  By  judgment.    8.  By  gifl  or  grant.    9.  By  contract.   10.1 
bankruptcy.     11.  By  testament.     12.  By  administration. 

And,  first,  a  property  in  goods  and  chattels  ma}'  be  acqnircd  by  ocmpatf 
which,  we  have  more  than  once  remarked,(a)  was  the  original  and  only  prii 
tive  method  of  acquiring  any  property  at  all ;  but  which  has  since  been  rMtrm 
and  abridged  by  the  positive  laws  of  society,  in  order  to  maintain  pcaet  i 
harmony  among  mantcind.  For  this  purpose,  by  the  laws  of  E^gund,  |i 
and  contracts,  testaments,  legacies,  and  administrations,  have  been  introdM 
and  countenanced,  in  order  to  transfer  and  continue  that  property  and  f 
^ssion  in  things  personal,  which  has  once  been  acquired  by  the  owner.  Ai 
^4011  ^^'l^ci*^  Ku^h  '''things  are  found  without  any  other  owner,  they  ftr  t 
^  most  part  belong  to  the  kin^  by  virtue  of  his  prerogatiTe ;  exccpl 
some  few  instances,  wherein  the  origmal  and  natural  rignt  of  occupancy  it  ti 
permitted  to  subsist,  and  which  we  are  now  to  consider. 

1.  Thus,  in  the  first  place,  it  hath  been  said,  that  anybody  may  aeisetol 
own  use  such  goods  as  belong  to  an  alien  enemy .(6)*  For  such  enemia,  ■ 
being  looke<i  upon  as  members  of  our  society,  are  not  entitled,  daring  their  Hi 
of  enmity,  to  the  benefit  or  protection  of  the  laws;  and  therefore  eveij ■ 
that  has  opportunity  is  permitted  to  seize  upon  their  chattels,  witbost  hoi 
compelled,  as  in  otlier  cases,  to  make  restitution  or  satisfaction  to  the  ^ 
But  this,  however  generally  laid  down  by  some  of  our  writers,  most  ia 
and  justice  be  restrained  to  such  captors  as  are  authorised  by  the  pnUie  \ 
ity  or  the  state,  residing  in  the  crown  ;(c)  and  to  such  goods  as  are  bros^ii 
this  country'  by  an  alien  enemy,  after  a  declaration  of  war,  without  — *  "^ 


duct  or  passport.  And  therefore  it  hath  been  holden,(</)  that  where  a  lUqp 
is  resident  in  England,  and  afterwards  a  war  breaks  out  between  hif  eoMt 
and  ours,  his  goods  are  not  liable  to  be  seized.'  It  hath  also  been  siQ^|p 
that  if  an  enemy  take  the  goods  of  an  Englishman,  which  are  aiUfW 
retaken  by  another  subject  of  this  kingdom,  the  former  owner  shall  low  I 
property  Uicrein,  and  it  shall  be  indefeasibly  vested  in  the  second  taker;  vh 
they  were  retaken  the  same  day,  and  the  owner  before  sunset  puts  in  Us  cU 
of  property.(c)    Which  is  agreeable  to  the  law  of  nations,  as  nnderstoodisi 

(•,  f^^  p-iRTs  3,  «,  208.  (')  Uro.  Ahr,  Ut  pnptrtie^  SB 

(»)  Finch.  L.  ITS.  (•>  Ibid. 

(*i  Kni'iu.  -l^K 


^  QuostioiiH  ri'S])octing  the  soizurp  of  property  as  prizes  seldom  arise  in  the  ( 
law  or  equity  courts,  tlioy  being  in  general  cognizable  only  in  the  admiralty  en 
when  a  shi])  is  Um/t  fide  seized  ua  prize,  the  owner  cannot  sustain  an  actiaB  in  S' 
common  law  for  t)ie  seizure,  though  she  be  rcleiuied  without  any  rait  being  s 
against  her,  his  remedy,  if  any,  lielng  in  the  court  of  admiralty.  2  Manh.  C  lH  ii 
tjie  same  rule  applirs  to  the  iin]»riHonnient  of  the  pernon  when  it  has  taken  phfltBSii 
AR  a  consequence  of  taking  a  slii])  fna  prize,  although  the  ship  has  been  scunitli^-  II 
Caux  vs.  Eden,  Doug.  51)4.  For  tlie  hiw  res|>ectina  seizures  and  esptarei»  andthf] 
of  acquiring  and  losing  pro])erty  tliereby,  see  the  admiralty  deoiaons  ef  flfr  V 
Scott,  collected  and  arranged  in  \  Chitty's  Commercial  Law,  377  to  51S^  sadS  Wl 
435  to  457. — CiiiTTY. 

'  And,  by  modern  decisions,  the  right  to  sue  upon  contnw  de  with 

peace  is  only  su.spended,  not  forfeited,  by  war.    13  Vei.  Jr.  71.    «     .  ft  P.  IfL  i! 
239.    1  Chittj's  Com.  L.  423  to  420.-^uittt. 
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tiiiK*  of  (irotiiiM.f/)  even  with  repinl  to  capturcn  mado  at  Rem;  which  were  held 
t4»  U'  tilt*  |ir«»|M*rty  of  the  cnptora  alU»r  a  fioKfutwion  of  twenty>four  houra; 
though  the  iiio<lcrii  luithoritirHty)  nH|uin.*,  that  kH*foro  tho  |ini|>erty  can 
*bt*  i*haiii^'(|.  tht*  ^iiOiIh  iiiu*it  have  lM*en  bnm^ht  into  port,  and  have  r*tno 
runtiiiuiMl  a  nitrht  tnfm  pn^'itiitt,  in  a  place  of  iiafe  cuMtody,  so  that  all  ^ 
kvpt*  of  iv<-ovi*riu^  thoni  wuh  loHt.* 

And.  aH  in  tht*  ^unin  of  un  vneniy,  no  aluo  in  hin  ptrton,  a  man  may  aoqaire  a 
aori  of  <]uuliri(N|  pn»|NTty,  hy  taking  him  a  priKom*r  in  war;(A)  at  loant  till  hin 
rmnsMini  Im>  paid.  1/  And  this  doctrine  Hei^niH  to  have  hi*<*n  extendtnl  to  nc^ro- 
mervautt^.t  j t  wIki  aro  pun-huM-d.  when  raptivtw,  of  the  nationH  with  whom  they 
an*  at  war.  and  art*  then*  to  re  hup|>ohin1  to  eontinue  in  Home  de^^ree  the  pro|M>rty 
of  thi*  maHtcrH  who  hiiy  tlioni :  thou^^h,  ac'curat4*ly  H|K*akin|(,  that  pro|>ertv  (if  it 
indi'fd  conliniicH)  coiiHi^tii  rather  in  the  peq>etual  a^rricf,  than  id  tho  io</y  or 
prrstin,  of  the  <'aptivcs.(A') 

2.  TliuH  n^rain,  whatever  movahleH  are  found  ufton  the  nnrfaoeof  the  earth,  or 
an  th«*  sea.  and  are  iinrlaimeti  hy  any  owner,  are  HUppofM*d  to  k>e  abandone<l  hy 
the  lar*C  proprietor;  »nd,  aH  aiieh,  are  rt*tumed  into  tlie  <NHnmon  atoek  ami  niana 
of  tliiuir* '  und  tlieri'tore  they  lK*lon^,  an  in  a  ntate  of  nature,  to  the  firnt  oi-eufmnt 
or  fortunate  tinder,  untenn  tliey  fall  within  the  denCTiption  of  waifii,  or  entravM, 

tr  iaf  }.  k  ^  p.  K  i, .'.  ^  I  ^  wdem  A.  ^wwnlam  tt.  Avtfmi  prr  tpattm  A.  4^  f<iia  tnfhtm 

'#  a^nkrrWk.  ^^M.l  jHt  jm'i.  1.  I  Kiwv  rf/  .litr^vr.  lli>C.      tiin^fm  |fn<fi«t^M  aMitM,  tftmm»i/M*  nht  iJr  rrtfiiM  Ui'n\  |vr 

H  ytbifl  hIpm  //.  nvirnfrfifNMM  iimm  ntm  yr»f^h*  A    t-r*   rUs 

f*  Pni     K^n   Itl.  i^t^rftr.  I*.  «Hil  MfmiMii  fttwrit  (Ml%»f.trtum  ffnt,  ^HfuAi    'r*»fO,  «f 


(<■    W»  «vv(  With  a  rurmu*  wrif  nf  trf^ia*  in  th«>  nvi«tfr,      i|j«iim  //.  rtfii  h  ahdiuit,  wl  •!»•  f^dutt  atmrt  ptrmtsit^  4fc.* 
(taL-  ft<  t  r<«Ainc  a  ouh'«  li<iu«r.  mn*i  ailliiiit  am  h  lua  pl>  iJi  J  l^v   '^'\. 

mtmr  »t  Ufh*-.     **  f/mir*  timmmm  i/mih«  A.  af»ur.  H*  (m  >^J  <*•  C«nlt.  ;Lffk    M.  Raym.  147.   llaJk.  6117. 


*  M'>*I**rn  aut)ii>riti4>H  n^quiro  ^onn'thing  more  to  vont  tho  pro|N*rty  of  a  captunnl  vmiwl 
in  cl*«*  «'a|»ti*r«.     "  I  uppr«>licnd  that,  hy  (lie  |;4*iii'r:d  pmciin*  of  the  Ihw  of  nution*.  «  m'Ii- 

«-••  of  <Y>iiilfrnn:iti<tii  in  nt  |in'<t'iit  lii'i'Mu^d  p'lHTally  iifff-Nirv.  un<l  tlmt  h  n«*iitrtt]  pur* 

M»r  III  Kiir'»{>«',  liuriii;:  wur.  <1<h*s  Itmk  tn  tlit>  If^ul  «i*iit4'iiri>  nf  ritiulfinn.itiitn  :v>  *»u*'  nf 

tit|f-i|i-«iU  «•!"  th»'  j'liii*  if  li»*  liiiVHH  pri/t'-vi*"*.'***!.    I  IN-Iifv**  thfr**  i-«  m»  in'^tmu-i*  in  whieli 

D^n.  hjfc\iii>!  piirt-lKi.'^fd  a  |iri/.«*-vi'<}»i'l  <»t*u  lM'llipTi*nt.  hit«  tli«»ut;ht  hiiii«M*lt  i|utu*  r>**«*iirf« 

tiA^kiiit!  ttiMt  I'lirt  ii<i««>  iii«T'*iy  lM>t>MiiM*  (hat  f»lii|i  hml  Ihm*ii  in  th«*  tMit'Oiy'i*  |M»«!*i»!»*.iiin 

twr-iitv-1-air  hiiur«»,  «>r  i'arrii'<l  intra  pni^Milia."    Sir  William  S'ntt,  in  the  «*aiH*  **\  ihf  Flaii 

0>-«-ii.'l  lt"h.  K.p.  \:\*J.     S.-.-,  aN...  ;;  KnI..  K.-j».  «»:  an<l  '2.W*.  'J:'.7,  'J-t^.     (■.«»  i*.  WuImt*.  2 

rr    •>•'►.     A-«iVf.|ii  i.<.  raiiil.ri.i;;i>.  In  MimI.  7'.».     But  if.  aft»T  thr  traiif»fiT  «»f  a  |.ni!««  to 

ii«*iit ral.  A  |M*:i4  !•  Ill'  i'iini-lu(l«'<l  I't'twt'fii  thi*  hfllitrt'n'nt.'*.  tht>  tnin<*ft*r  iH^'unit'^  valid. 

r^ri  tii'Miirh  thi'n*  ^mv*  no  h'tial  (Vimlfnination.     (>  Ki»h.  Ki*p.  1 1'J.    Tin*  titli*  nf  a  m*utral 

ill    ii«»!  •*•  <lt't«'aiiN|  |.y  hii  ^ullM'l|u<•ntly  U'4'tiinini;  an  iMn-my.     ft  Hi»h.  K«»p.  4.*i.     Si*  I 

vol.  <*liiti>  ••  <'i>ni.  L.  4-I-I.  4-il.     It   ha^  Innmi  c^tahlinhiNl  hy  M'voral  ai'ti*  <^f  |iarlianii*nt 

llftAt.  •4ni<>nt:  Kn^Ii"!!  »iihiff(<*.  *hip*(  or  ^nmN  takt*n  at  !>fa  hy  an  i*n«>niy.  ami  Htt«*nranlii 

f«»tJtk*-fi  at  .my  iii«h-tiiiit«*  ptTi<Nl  ni  tiniiv  uiitl  wh«*thi'r  lM*tori*  or  attt*r  M'ntfni'**  of  «-<in- 

<|^riiii-ftt;<>n.  .ir»*  u*  hf  rt->tori'«l  to  thi*  original  ]iroprii*tor«  4tn  |>aymfnt  of  e4T(ain  milrai^. 

S  Burr.  11''**.  an<l  1  lU.i.  Ki-p.  'J7.     Th**  Htatiit4*  4:i<}4ni.  HI.  o.  liiii  «.  :i*)  niak4>4  an  exf«*|t- 

tAf>n  a-*  J"  "hip-  whiiii  hav«»  h»'i'n  *i't  forth  hy  ih*»  4-n4*iny  a*  V4»j4m»U  of  war.  «»nn4*tini;  that 

^«M«.  -h.!!!  n-it  Ih>  r4"*(<>r4Nl  (•>  thi^  ori;:inal  own*>r*t,  hut  Iwlontf  wholiy  t4t  tlif  r4*4*apt4»r4. 

An-i  It'  th«-  pn»|-'r?y  riM-.iptiirf*l  wi^n*  i-aptunni  tir^t  in  an  ilh*t!al  triMlt*.  thon  th4*  4tripnal 

ri^riit  i~  'iivf't"*!.  .hkI  thf  r«*«  ;iptMr<*  an*  not  UiurKi  to  r4*«titiiti«in.     l!  Koh.  |{4'p.  77.     In 

U*»»  •■;»•"■  "t  (hf  S,ini.i  < 'r»i/  i  1  K.ih.  Ki  p.  4'*    Sir  William  S-ott  ««i»l.  "Tlu*  ai'tii.il  nilo  of 

tb«*  Mft.'i^li  iii.ir  .(i!ii«*  l.iw  1  liiiih  r-tami  (i>  Ih>  thi^:  that   tin*  maritim4*  law  of  Kn;:Uni|. 

bavio^  .i>l<>pt«*«l  a  iiii><t  lii'i'ral  riiU'df  ri-«titiiti«iii  with  ri**iM*i't  to  tlw*  r4*faptiir4*4|  pr«>|'«Mtv 

of  It*  <it%n  -uh|i-i  t-.  ^Mv«>-  till'  hoiirfit  iif  that  ruh*  to  it<»  alli4M  till  it  ap|M'art  thai  thfX  .i>-t 

iDWAftU  Hiiti*>h  ppi|N'rty  <>n  a  h"***  hlHTal  print'iplf.     In  ■ini*h  a  %*tM^t*  it  adopts  tluMr  ruh*. 

■n4i  trt-.it«  th«-in  ai-4iiplin^  to  thi-ir  omu  nit'ii>urf*  i>f  iuntitv.'*    lint  r^i^titutitm  in  anv  ra**^ 

ia  n'»t  •r'li .'••<•'•"<.«;  f<*r.  hy  (hi*  4.i  <ti*o.  111.  r.  It'iO.  «-4>rtain  nitt*«  4tf  Nklvafv*  ar«*  44*rnn*<|  tn  th«i 

verapl'To  l<>r  "sii\iiik;  or  nriiv«Tin^  tin*  prti|H*rty.     (^)4*-i*i^hth  of  tin*  )*rn4*tieial  intfr»<*t  in 

the  «th«il4«  r4'faptiirt-il  profM^rty  in  f!iv4*n  to  kinir'n  nhifMi,  and  on«M»ixth  to  private  fihi|M. 

Ab<1  th4*  rt'ward  <*f  falva^n*  in  ^'iv«*n  in  eaM*fi  of  ri*M'U4*  wh4*n  it  i«  ftl4H*t«»4|  hy  th««  n«in|| 

of  iliv  raptup'd  cTi'W  uf!aini>t  iIm'  euptom.     1  K4ih.  Hep.  *J71.     4  ih.  47.     1  Ldw.  Kep.  t'»H. 

*  lC.tii«<*m  of  iihi|M.  Ac.  i«  now  illosal.  unl«*fM  in  raiH*  of  nermMtv.  to  b^*  allowiid  Inr  tha 
iralty.  by  :!2  Geo.  III.  c.  'Sk     43  Oeo.  III.  c.  1G(».  «a.  34,  J6.  36.     42  Geo.  III.  c.  72.^ 

ITTT. 
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or  wivck,  or  liiciilen  tiviisuro;  for  these,  "wo  have  formerly  soen.V".  aiv  r-Xr 
by  law  in  the  king,  and  tbrn\  a  part  <>t*  the  onlinary  iwoiiiie  of'  the  •■n»ui.  • 

vi.  Thus  too  the  henetil  of  the  elenieiitn,  the  li«^ht,  the  air.  an«I  the  i»a'«r.  •* 
only  he  aj)proj)nateil  hy  oeenjianey.  ll*  1  have  an  antient  wimlow*  overl»- «•! 
inv  nuiirhhour'8  ;;round,  he  mav  not  ereet  anv  l>lind  to  ob.**lru<-t  the  li^ht :  >=; 
if  1  huil'l  my  liousc  eh>.se  to  iiis  wall,  whieh  darkens  it,  I  eaiinot  e«niij»el  Vrr.,: 
demolish  his  wall;  tor  there  the  tirst  oeeiipaney  is  rather  in  him  tiian  it  l. 

('>  Ikmk  i.  oh.  I. 

^('lunucllor  Krnt  says.  "  It  is  vrijuisit*'  that  tlu*  fnnn,..r  owner  sliouUl  huv»«  r.«uij..> 
n*lin«iui'^lH.Ml  the  cliatti'l.  }n'toro  a  [uMloct  tith»  will  acM-im*  m  thf*  fin<l»T;   lhi"^u.'L  !.•■:. 
in  ilu'  ni«MU  time  asjuMMal  jnojM'rty  sutht'i«Mit  to  maintain  an  action  for  an  injur.  ■    • 
t<^  r«*iovrr  ]>n>sossi<»n  fr«)m  any  l»ut   the  true  ownor.     Arnn>r  v,<.  r>t'laixiir»',  1  Stri  '• 
IWiiudvii  r.'i.  Hiintsville  i^ank.  1  Stowurt,  ."l-M.     !!*•  is  not  t'vn  on  til  Iff  I  to  a  r^wuH  •• 
tliH  nwnor  ft»r  tinflin«r  a  lost  articlr.  if  n<»no  lias  hfrn  proniisetl.      Ht»  hiu-  no  li<*i.  «t  * 
miielo  foiiiul  for  liis  tmulilo  and  (.'Xiionst' :  und  he  is  only  eiitiUiMl  u*  iiidfUiini\  ^.*.: 
liis  nrrf*>ary  and  n-asonahh*  oxjuaist's  incurred  on  acroiint  «.»l'  tlie  cliait*-!.     Ami  r. 
Flynn.  M  .lohns.  10:2.     liin^toad  fv.  lUuk,  .i  Sir  Wm.  HI.  1117.     NifhoI*,.n  •>. 'haj:.'. 
2  il.  Bla.  il')4.     Elter  »■.«.  Ivhvards,  4  Watts,  t):\.     It  is  ron^dcred  in  rh«-  two  la>i  i;i«.-: 
Flill  an  nnsetth'tl  ]»oint  whotlior  tlu'  tinder  of  lost  projuTty  ean   r«»ef..vi»r  a  i-onji *■:.-:.• 
for  the  labour  and  t-xiu-nsf  voluntarily  hostowed  njinn  lost   proptTty  fimnd.     In  };'-- 
vs.  And<M'sou.  4  l)ana,  VX\.  it  was  ln-hi  that  the  tindor  was  «*ntith'd.  un>I«T  an  :n.! 
assum]»it.   for  his  indemnity  at  least  a;;ainst  his  «'Xiii*ndilnri' of  tiint' or  in"r.t  :i:  • 
sut'ci'sslul  n-oovery  of  lost  jMojH.'rty.     Mr.  fhi«*tico  Story  {Balhurt.t,  ]>,  .r.»^,  -Jji  .^j.    -i 
u  strong  o]iiniun  in  favour  of  r(im]K-nsAtion  (or  what  li«'  in  a<huinilty-htw  ikniru.i;.'*  >. 
iiitlr.vf,')  lo  th»*  *  nn*re  tindors  of  lost  projH^rty  on  lan«l,'   bfyoml   a  full  in*i«aii..:i 
thfir  ri'a>«^nahle  and  noeos^ary  rxpc'Usi's.     I  hr^  h'nvt*  to  say  that  it  H]i|>«-aio  ;.•  a,-  ti 
such  tindin^rs  have  no  anali»;:y  in  ]irin<<i]>h'  to  tlu*  casfs  of  hazanlous  aiiii  :!^■r:  •. 
soa  or  <'(»a>t  >alva.ire  under  tin-  admiralty  law,  and  tljat  the  riih*  of  the  » onnii'-n  l-» 
illusirati'd  l»y  olii«'l'-jusii«'e  Kyr«*  in  Nit-holson   '•*. <.'hapmaii,  as  to  tln-.-e  nufrv  Uiiii: 
in^'s,  is  thi»  hi'tti'r  jmliry."     -  < 'om.  VM. — Siiaks\u.m»i>. 

**  Formerly  it  was  liohh-n  that  a  part\  eould  not  maintain  nn  a<'tion  for  a  nulsir.'*- : 

aneit>nt  li.:-'ht,  unless  Iu»  ha<l  ;:ain»Ml  a  right  to  the  window  l»y  pros* -ript ion.     II,:: 

C'n»  Kl.  \\^.     l>ut  the  modi-rn  doi-trino  is,  that  upon  jiroof  of  an  advrr^f  enj-'Tn.-:* 

lights  lor  twenty  years  or  U}»ward«i  in)i^x]iIainiMl,  a  jury  may  bo  diro«-T»M:|  t««  jr**-' 

riirlit  hy  grant  or  otlierwi.M'.     li  Saun<l.  175.  a.     1  Es(|.  II.  14's.      But  if  !h»*  win  :  ■»  « 

ojM'uecl  iluring  the  ^^'i^in  of  a  nuMv  tiMiant  for  lif«\  or  a  t*'naney  for  y«»ars.  and  th*  ■'': 

in  fee  did   not  aeijuie^ee  in,  or  know  t»f  the  use  of  tin*   light.  h«^  wouUi  n^t  I- J*-^-* 

II    Ka-it.  i'-T'J.     3  ('!tmpl».  444.     4  Cam)),  fdf*.     And  where  the  adjoining  Innd  wa.*  :*• 

land,  in   the  ]»ossessii»n  of  a  n'ctor.  tenant  for  life,  it  was  hidii  that   then*  (•■uli  > 

])resum]»ti<)n  of  a  g?*ant  so  as  to  preelu'h'  a  i»urehas<ir  thereof,  uinier  5'>  i}tH\  III.  *.  I- 

frnm  laiiMiuL'  and  i>l»irueting  an  ani'ient  light.  i4  H.  &  A.  ')7'^:j   hut  wh»-ii  t}i'»w:::i 

has  hiM-n  pn)ved  to  liave  l»e«-n  in  existeiK-**  njiwanls  of  twenty  yoars.  an«l  its  onjir  -^.i:.: 

l»e  tiaeed.   ilw  ]nni'hasnr  from  the  owner  in  fee  eannot   disturb  it.  though  iintT/l-r 

that  the  lattiT  aeijuie-eed  in  tlie  wind<»w  ean  be  addneed.     2  Biir.  ^Jt  C'rej*.  ♦»**»>.    4  I*' 

iV  ll.  li.l4.     If  tlu'  <»wner  of  land  l»uiM  a  Innise  on  part,  and  afterwanls  «.i'll  th<*  h-'U- 

oiif  per^tjn  and  tin*  ]e»^t  of  the  land  to  another,  tlie  ven<lee  of  tin*  houso  mav  Ciir'i 

an  aelion  again-t  the  vendee  of  the  land  for  ohstru<'ting  his  light,  thf»ugh  the  h*'-^' 

not  an  am-ifni  om* :  ln-eau-e  the  law  will  not  sutler  the  von«Ior.  or  any  jw»r«oD  din. 

under  him.  to  th  rogat«»  fi«>m  )ii><  own  grant:  nn<l  eons*vjur«ntlv  less  than  tut-ntTT--? 

n>.»  of  til.-  light  Mitliees.     I    Lev.  I'J'J."    I   Ventr.  •J;i7.     1  PrieV.  27.     Kayn.  » •.  M '••. 

Kep.  'J-4.     -  Sannd.  I  U.  n.  4.     lint  if  an  aneient  window  has  be«Mi  eoniph'tely  tWls-i 

alt'ive  twi-nty  y«'ar<.  it   lo-t^-i  it>  privih-ge,  (."".  (*amh.  .'il4 :)  and  evtMi  the  j«r^u!i:r' 'T 

ri^'ht  fr«»m  twenty  yi-ars'  u?ldi^;lnrl'ed  enjoyment  is  exclude*!  by  the  rustom  of  L^ni 

wiiieli  entith'"*  every  eiti/i-n  to  Iiuild  u]>on  an  aneient  foinidation  as  high  a.<  hr  :!•*- 

Cum.  Hfp.  'JTII.     1*  Swjin*-t.  '.VX\.     Hut  the  eireumstanee  of  a  window  Iteini;  built  i"  rr» 

to  liie  building  aet  atfi»rd<>i  no  d«'fenee  to  an  a<'tinn  for  obstruct in>i  it.  (1  Marsh.  !*"'.  ^ 

if  aneient  windows  !>»•  rai^-d  and  enlarged,  the  owner  of  the  adjoining  Ijird  "^r* 

li'gally  t>listruet  the  pa<s;ije  of  light  and  air  to  any  jiart  of  the  9piUN*  <vcup:^^f  • 

aneient  window.     W  rami*.  >i^     Total  «le])rivntion  of  light  i««  not  ntH*«»«ssiiry  to  hn'Siia  *- 

aetion  ;  and,  if  the  party  «':innot  enjoy  the  light  in  <o  fr<*e  and  aniid<»  a  manner  ft<b-  : 

))etoro,  he  mav  sustain  tin*  ai'tion  :  but  there  .«ho!dd  be  some  jsouMnlo  diminuti^^n  '^^ 

or  air.     4  l>(i*.  W.  OH.     diilton  -v.  Sir  T.  IMumor.  K.  B.  A.  IX  1S22.     The  buildinf  i«- 

wliii'h  mer»'ly  ol)>truits  the  pro-peet  is  not  aetionable,  ('.*  Co.  ."iS,  b,     1  MimI.  :o     r* 

tin*  o]»ening  a  wintlow  and  <l«'<troying  the  j>rivaey  of  the  a<ljoining  property:  ta-  ' 

new  window  may  he  immediately  rthstrueted.  to  prevent  a  right  to  it  being  •rqai'^'^ 

I  wen  IV  veal's*  use.     2  Camh.  >=-. — C'iuttv. 
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;hlioar  ^mftkeii  a  Un-yard.  no  m  to  annoy  and  raider  lets  lalii*  r^ine 
air  of  my  lioune  or  ^rden,  the  Jaw  will  fturnish  me  with  a  ^  ^^ 
at  if  lie  iri  tii-Ht  in  fioHiieHsion  of  the  air,  and  I  fix  my  habitation  near 
uisance  i«  of  my  own  Boelcinic,  and  may  continne.  If  a  stream  be 
1, 1  may  erect  a  mill  there<m,  and  detain  the  water;  yet  not  so  M  to 
nei^hUiur'n  prior  mill,  or  hie  meadow :  for  he  hath  by  the  first  oeea- 
lirvd  a  property  in  the  current.' 

ref^anl  likowim*  to  auimals/enr  maturm^  all  mankind  had  by  the  original 
le  Creator  u  ri^ht  to  pumue  and  take  any  fowl  or  insect  of  the  air, 

intiabitants  of  the  wateni,  and  any  beast  or  reptile  of  the  field :  and 
\  ri^ht  Htill  contiiiuoM  in  every  indiridual,  unless  where  it  is  re«trained 
il  lawM  of  the  c»ountry.  And  when  a  man  has  once  so  seised  them, 
ko  while  liviufc  bin  qualified  pro|»crty,  or,  if  dead,  are  abmAuidy  his  own : 
steal  them,  or  otherwiHe  invade  this  property,  is,  according  to  their 
valueti,  mimetiuie8  a  criminal  offence,  sometimes  only  a  civil  injniy. 
tiouH  which  are  laid  u|>on  this  riglit,  by  the  laws  of  Bnf^nd,  relate 

to  royal  tinli,  sm  whale  and  sturgeon,  and  such  terrestrial,  aerial,  or 
main  an  ^»  under  the  denomination  of  yawu;  the  taking  of  which  is 
xcluHive  ri^lit  of  the  prince,  and  such  oi'  his  subjects  to  whom  he  lias 
e  Hanie  n>yul  privilege.  Hut  tliose  animals  which  are  not  expresslr 
1,  are  Htill  liable  to  be  taken  and  appropriated  by  any  of  the  king  s 
ion  their  own  territoricH;  in  the  same  manner  as  ther  might  have 
I  game  itnelf.  till  them!  civil  prohibitions  were  issued:  there  lieing  in 
iiAtinotiou  U*tween  one  i«|)ecies  of  wild  animals  and  another,  between 
>f  u(<|uiriii^  pro|KTty  in  u  hare  or  a  Hquirrel,  in  a  partridge  or  a  but- 
,  the  ditl'crence,  at  present  made,  arises  merel}'  from  the  positive 
aw. 

rt  principle  of  m'cupuncy  nlno  must  be  refem*d  the  method  of  acquiring 
.'ntonal  proiK^rty  in  corn  gn>wing  on  the  ground,  or  other  emblaikenU^ 
iijoi'tr  *ot'  the  land  who  hath  Mown  or  planted  it,  whether  he     r*i|i4 
•f  the  inheritauco,  or  of  u  Ichh  cHtate  :  which  emblements  are     ^ 
»m  the  riMil  estate  in  the  hind,  and  Hubject  to  many,  though  not  all, 

trattT  !•<  nri>riimlly  pnKUri  Jumji:  and  an  in(livi<lul  can  onljr  acquire  a  right  to 
ng  lui  inuoh  ot  it  um  h<*  r«M^uirp«  fur  a  l>en4*ti«*iul  purpOM*.  I<«rinir  the  rr»t  to 

if  thfv  ii4'i|iiiri>  u  right  to  it  by  iiuljK«H|Ui>nt  apprc>|»rtation,  cannot  lawfullv 
1  in  tli«*  <*iyoyni<*nt  of  it.  liut  where  th«*  tilaintitl  alleged  that  defendant 
on**  «l.ini  ul>ov4*  phiintitf'K  ]»reniiM»fl.  and  wiilened  another,  and  therehy  |ir«^ 
nrat«*r  fnun  running  in  it**  UMual  coume  ami  in  iCji  usual  calm  and  itmonih 
h«*  itlaiiititl'V  |treniim*t(,  anil  thereliy  the  water  ran  in  a  ditferent  channel  and 

vioiciict'.  uikI  injuntl  thi*  iNinkii  and  preniiiteaof  plaintiC  hut  did  not  allege 
from  th**  want  of  a  i«ut!ici«*nt  quantity  of  water,  and  the  jury  found  thai 
n'niifM*<»  wiT«*  not  injunnl,  but  wem  of  opinion  that  defendant  had  no  right 
vuitT  or  ki^*|>  it  |M>nt  u|»  in  the  Hummer  time,  held  that  the  plaintifl*  eouhl 

(hinia^'«*<«  for  th<*  <TiH'tion  of  the  dam.  but  waa  hound  to  allege  an<l  prove 
ftui^taintfi  Hti  iiyur)'  fn>ni  th«*  waiit  of  a  HUllirient  quantity  of  water.  2  H.  4  tJ. 
I.  k  Kyi.  .'t^.t,  S.  C.  Th«»  owiifr  of  lamLi  through  which  a  river  runn  cannot, 
r  a  rlmnntl  of  (vrtain  dinifnuionn  lemltng  out  of  the  river  through  which 
mI  Imm'ii  u<mm1  to  flow  U*for<'  any  appropriation  of  it  hy  another,  div«Mt  mors 
prfjudh't*  of  any  othi>r  lanti-ownrr  lower  down  the  river,  who  had  at  any  time 
i-nlMrp-nii>nt  appropriattnl  t<»  hiniM*lf  the  Hurfiluii  water  which  did  not  eacaiie 
i«»r  rbannt*!.  (>  Ktvit,  *^iS.  And  the  ocrupier  of  a  mill  mav  maintain  kn 
roing  back  wattT  ami  injuring  hiii  mill,  although  he  has  within  a  few  yeani 
'ct4Hl  a  whi*4*l  riH|iiirinic  b'Mt  water  than  the  one  he  previooaly  umnI.  IB.  4 
t  wh«*re  th«*  fi«*t<*n<Lint  «*ri'ot4*d  a  <lani  alMnre  the  mill  of  the  tilaintifl*,  by 
rat4'r  wan  div«TttMl  fnim  itd  actniMtouiiHi  rhannel.  hut  to  whieh  it  rrtumed 
it  n*ai'ti<*4l  th«*  itlaintitf  i«  mill,  which  divemion  alfoeted  the  regularity  of  the 
igh  it  prrMluriMi  no  wimte  of  water,  it  wan  held  that  the  plaintiff  wan  enlillcd 

7  Mo(>r«%  o46.     An  to  the  pleading*,  aee  1  Price's  Bep,     I  and  2  i.*hilty  on 

ITTT. 

t  to  «'nibleniontK  doo«  not  neem  to  be  aptly  referred  to  the  principle  of  oenn 
i«-y  arts  the  continuation  of  an  inchoate,  and  not  the  acquisitiOB  of  an  original. 
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the  incidents  attending  poraoual  cliattols.     They  vtm  deriaAblv  bv  UtUal 
befure  the  8tatut«  uf  winif,(nO  nml  nt  thu  dentil  ist'  ikv  uirncr  aluilil  VMt  tf 


escmtorund  not  Lishdr;  lln-yarn  tfirrd table  by  oulbinnr'  in  n  p«rM>nal 
and  by  th«  statute  11  Geu.  11.  C.  I9,thnuf;b  not  by  tbe  comnoo  Uw.i*)  tbafl 
bti  dixtruined  for  runt  urrutv.'  Ttie  roanun  Ibr  adniittiuK  thv  aoqutritiMi  df 
ap«cinl  property,by  tenants  who  have  t«m)torary  iuicir«t»,WBa  ti*rmmr\jf^mm 
Olid  it  was  extended  to  tenants  in  fee,  priuoipallyibnbo  bcnrlitof  ib«ir"-  "" 
and  therefore,  though  th«  t^mblemeiite  are  flM«t»  in  ()>«  hand*  of  tba 
are  forfuiUiblo  upon  ontlaivr^-,  and  diMtroinablc  for  nMii,  Uioy  are  ani 
rvsm^ct^  (.umMdnivd  »#  ptTHunal  chHlt<.-l»;  and  pari ictilarly  tbuy  mk  not 
of  larcL-ny  hcjbrc  tliiy  aru  muvopmI  tViitu  llio  )(ruuud.«f ) 

a.  Thu  ducti-inu  ol'  jiropvrty  uriKiug  fViin]  mxttaoM  ia  ala<i  j^rooBdad  M 
right  of  ou3U|mncy.     By  the  Rtimun  law,  if  any  utvoii    i-ciriMit«al  aob  * 
n.'fuived  afterwards  an  utx-esniou  by  natural  or  by  anilii-ial  nkaana.  »^  I 
growth  of  vegetables,  the  pre^nau<'y  of  animals,  thi*  rtnbroiili-Hn};  at  da 
the  conversion  of  wood  or  nietul  into  vpseeliH  and  Dl«^ii»ila,  lUo  on^aal  ' 
of  the  thing  vrna  entitled  by  his  riefal  of  puaM^mun  tu  the  |>n)por1y  iff  II 
audi  it»  BtHt«  of  impro^'cnivnt  :(r)  but  if  ihv  thing  iU-elf.  bv  aueU  opvna'vv. 
changed  intoadiflerent  Npi.>i>itn,  an  ijy  niakiag  wiiii),  uil.or  brvad  ixilof  aaol 
grapvs,  olives,  or  wheal,  it  belongi-d  lo  thv  new  operator  ;  who  was  uoly  la  i 
a  salisftetiou  to  the  tbrmer  proprietor  for  tho  muterials  wbjrh  hv  hMn 
vened.(«)"    And  these  doctrines  arc  implicitly  <'Opi«d  aud  adopM 
Uracton,(r)  and  have  since  been  'conlirmod  by  tnnny 
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th«  oourta.^u)    It  hath  evi^n  hoon  hold,  that  if  one  take*  »w&y  a 


(•..a™.* 
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*  But,  b/  the  56  Q(Ki.  UI.  c.  SO.  no  sbwilF  or  etber  oOkut  «baU  >dJ  or  otcfT  oC 
any  lands  any  straw,  chaff,  or  tunii(i«.  In  stiy 
to  tlio  covenunt  or  written  nfCTM'niont  mudol 

the  tenant  must  give  previoui)  nuLioi)  te  the  ilierlfl'.  it-,  of  the  existence  M  MKh 
ic  But  tlie  produce,  he.  may  be  no  sold,  subjfict  to  on  ajn^wmonc  !•>  vxptuii  m 
land.  And  Inndtords  are  not  to  dittrein  fur  rent  on  i>un.'bBMM»  of  cmpa  MwaJ 
t)ie  soil,  or  other  tliingai  Kold  suli|eet  to  mieb  afrnyvmcni ;  tiiw  shall  tfaa  *lia4  • 
dispn«e  of  uny  clover,  rye-gnuM.  or  any  Brtificial  itraiB  wliatwK^ivr.  i*hi«li  aksU  lai 
sown  and  be  groning  under  any  trop  of  atundiiic  cvni.  t>l■•^  H^a-tiuna  0  and  ".—Cm 
"Tbia  also  DBS  lou^  been  the  law  of  EnjcUnd  :  fill'  il  i*  l>i<l  down  In  iliryiw< 
tbiil.  whatever  alt emlion  of  fomi  nny  proiieriy  hu*  uni!»Tj!riii"  ttm  .-nrn.'f  nu*^ 
Its  uewBhnpe,  if  heosn  prort-  l)ie  Ideiitlleof  tbeori|rii'<9>  :  -■  --  '  -  -•  'i-itlu»fc» 
into  shoes,  cloth  into  •  <;oat.  i>r  if  b  troc  lia  sqanrnd  in : 
iolo  a  different  figure.  5  lUn.  VII.  fo.  16.  I2Heii.Vi 
The  caw*  referred  to  (Bfo.  Abr.  Prmiertia.  S.1  M<...r 
See  ttlM.  2  tiimj.b.  S7G.  Com.  Dig.  Pleiulcr.  3  M.  i».  !'.■■ 
If  the  inuleriahi  of  one  pvrton  are  united  to  the  nist'  i 
lahour  of  th<9  latt«'r,  who  furninhea  the  prin<^n«l  riji'< 
produot  is  in  tJtc  latter  by  the  riabt  of  ncnomun.  M 
Siemens  vt.  Briiiss.  5  Pick.  ITT.  Oltiver  ».  Auxlin.  '■ 
Conn.  :i22.  Pub-iftir  .*.  Pof^e,  .12  Atain*,  4(U.  Whrt. 
property  wrongftilly  or  hy  mistake  chitngw  iU  form,  I" 
tlie  owner  may  iieize  it  in  its  new  nhaiie.  if  lin  cnn  ;  - 
materials.  Belts  lu.  Lev,  5  Jobnji.  348.  KiUhur>-  in.  M'  < 
one  uut  down  the  trees  of  suuther  and  nuwle  (lietn  ni 
property  in  the  sbiuglm  wiu  in  the  nwner  of  iho  In  ' 
;t('t2.  So  whtve  coals  were  made  om  of  another's  wi"-  ' 
Hiddle  •>.  Driver.  12  Ala.  rm.  And  wliere  en«  conv.  1 1 
request,  into  a  diltbront  nrtiela  by  manufneturing  pi  ' 
fikctured  arliole  is  In  tbenwuur  of  the  original  aialeriii'. 
Katon  m.  Lynde,  1^  Unw.  242,  Worili  v».  Nnrtliam. 
fanturt'r  or  mechanic  a^^ri-iw  to  mrifrtruct  a  jwrlifulw  n- 
wbure  he  is  to  flirulsh  thi-  iirincipsl  part  of  th^  mnii' 
until  its  eompUtion  nud  delivery  is  iu  the  maker.  Or«£nr7  i^ 
tSuAngsuuD. 
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mMr**  wife  or  ton,  and  ftfterwardt  tbcT  return  bome,  the  gftrments  dudl  emm 
to  be  hw  property  who  provided  thenny  being  annexed  to  the  person  of  the  child 
IT  wonian.(ip) 

T.  Bat  in  the  case  of  confman  of  goods,  wbere  thoee  of  two  pereone  ere  eo 
iBlennixed  that  the  eeveral  portions  can  be  no  longer  distinnished,  the  English 
law  partly  agrees  with,  and  partly  diifers  from,  the  oiriL  If  the  {ntermiztars 
ba  by  conncnt,  I  apprehend  that  in  both  lawn  the  proprietors  have  an  interest  in 
lominon,  «n  proportion  to  their  respectiTe  shares.(x)  Bnt  if  one  willtally  inter- 
■izes  his  money,  com,  or  hay  with  that  of  another  man,  witlioat  his  appro- 
bsvtion  or  knowledge,  or  casts  gold  in  lilce  manner  into  another's  melting-pot  or 
ir«cible«  the  civil  law,  thoa^h  it  gives  the  sole  property  of  the  whole  to  Um  who 
ham  not  interfered  in  the  mixture,  yet  allows  a  satislketion  to  the  other  Ibr  what 
ba  bas  so  improvidently  lost.(y)  Bat  oor  law,  to  guard  aninst  fhind,  gives  the 
Mtire  property,  without  anv  account,  to  him  whose  origind  dominion  is  Invaded, 
id  endeavoured  to  be  rendered  uncertain  without  hb  own  consent^ir)" 
8.  There  is  still  another  species  of  property,  which,  (if  it  subsists  by  the  com* 
Ml  law,)  being  grounded  on  labour  and  invention,  is  more  properly  reducible 
to  the  head  of  occupancy  than  any  other;  since  the  rigbt  of  occupancy  itself 
la  onpposvd  by  Mr.  IxK*ke,(a)  and  many  others,(6)  to  be  founded  on  tne  personal 
labour  of  the  occupant."  And  this  is  the  right  which  an  author  may  be  suppoeed 
to  have  in  his  own  original  literarr  composition :  so  that  no  other  person  with* 
nt  his  leave  may  publish  or  make  profit  of  the  copies.  When  a  man  by  the 
tt0rtion  of  his  rational  powers  has  produced  an  original  work,  he  seems  to  have 
desurly  a  ^right  to  dispose  of  that  iaentical  work  as  he  pleases,  and  any  r^iAo 
iCtempt  U}  vary  the  aiH[)OHition  he  has  made  of  it  appears  to  be  an  in*  ^ 
nsMon  of  tliat  right.  Now  the  identity  of  a  literary  composition  consists  entirely 
n  the  untiment  and  the  language;  the  same  conceptions,  clothed  in  the  same 
rordu,  muMt  neccMiarily  be  the  same  com|MMition:  and  whatever  method  be 
akcn  of  exhibiting  that  composition  to  the  car  or  the  eye  of  another,  by  recital, 
»j  writing,  or  by  printing,  in  any  numl>cr  of  (-oiiioM,  or  at  any  )>ori<>d  of  time,  it 
i  alwavH  thi*  identical  work  of  the  author  which  is  no  exhibit<Nl ;  and  no  other 
n  (it  hath  been  thought)  can  have  a  right  to  exhibit  it,  ci«pccially  for  profit, 
out  the  author's  consent.    This  consent  may  perhaps  be  tacitly  given  to  all 
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**  Whrn«  on4>  no  con  founds  another's  propertjr  with  his  own  that  it  cannot  b^  distin- 
;iiti»ht-«l.  h«*  mu!«t  hetir  all  tho  1<»mi  miuwd  by  the  confusion,  (Brackcmrid^  r«.  Holland. 
I  BUi-kf.  a77.  NiiKt  rs,  Tt^n  Eyck.  2  Johns.  C.  R.  62.  Haseltine  m.  Stockwell.  30  Maine, 
SS7.  Rrysnt  r«.  Ware,  ib.  Sl^A, )  hut  not  where  the  confhsion  has  arisen  IWmi  mere  negl^ 
pmre.  and  not  from  fraud  or  design.  Pratt  rt.  Bryant,  30  Verm.  333.  If  the  nortgsa^ir 
if  p^r«onAl  property  mix  other  proi)erty  of  his  own  with  the  niortpiaMi  aoodt,  witlioat 
hm  cna<M*nt  of  th<*  mort^nigot\  such  jtoods  become  sulject  to  the  hen  and  opetmtkNi  of 
h«  fnort|{age.    Dunning  i'j.  Stearns,  6  Barb.  Sup.  Ct.  630. 

Eut  the  rulo  in  regard  to  c«mfusion  of  goods  is  carried  no  ftntherthaa  nucwity 
w^irrw  :  an<l  if  good^  ran  b^*  easily  distinguished  and  separated,  as  artldea  of  ftimitare, 
br  inMani*^.  ihon  no  change  of  property  takes  place.  (>>lwill  vf.  Reevea.  2  (.^amfUl  575. 
SolhnMik  r«.  Hyde,  1  Verm.  2Hi».  So  if  the  com  or  flour  mixed  together  were  of  eqoal 
mhte.  then  the  iigure<i  |»arty  takes  his  given  quantity,  and  not  the  whole.  This  is  lord 
Ddon'«  eonMruftion  of  the  cases  in  the  old  law.  Lupton  at.  White,  1$  Vet.  442.  Bnt  If 
tb«  artii'len  wore  of  ditfer<*nt  value  or  qualitv.  and  the  original  Yalne  not  to  be  dMn* 
|li^ahe«l.  the  fNirty  Uk«*M  the  whole.  It  is  /or  the  party  suilty  of  the  frand  to  diatin* 
■nsh  his  own  |>roiM>rty  satiifartorily  or  lone  it.  No  court  of  jnstiee  is  bound  to  aaka  the 
Incrimination  for  him.  .1  Kent's  Com.  36.5.^-SHAa^wooD. 
"The  right  to  the  exolutivo  use  of  |>articular  ditfimehwt  itmi$  mark*^  or  of  a  partlewlsf 
tnenihip  firm.  (7  Sim.  421.)  for  enahlint  the  public  to  know  If  it  is  dealing  with  er 
ing  the  manufactures  of  a  particular  neivon.  is  somewhat  analogous  to  lileffiwy  eopy* 
t.  and.  though  partially  found«*d  on  the  notion  of  protecting  the  jwblie  from  frnad, 
tvl.  k  <  V.  Xi^.  H  Sim.  477.)  is  an  example  of  a  right  much  more  endently  ariaine  ooS 
^ufiancy.    S<«  3  Doug.  2«.»3.   3  B.  A  Or.  541.   2  Yes.  *  B.  2IS.   2  Keen.  213.   I  MjL 


if  occufiancy 

I O.  1.  338.    5  Scott,  N.  K.  502.^8v8ST. 
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niunktiid,  when  an  author  Bufl'«rs  his  work  to  l»  jmttMtixeA  by  atwIlMr  1 
withtmt  any  uluim  oi-  rueervc  of  righi,  and  witboul  al«m|iuii|;  inn  It  any  i 
of  owiierdliij) ;  it  being  tben  a  pre6«ut  to  tbo  public.  liku  builtlittit  ■  Au 
bridge,  or  laying  out  aoow  biffbwity ;  but.io  oohc  tliL>  uotbor  aelia  a  ciiqti> 
or  totally  graut«  the  copyright,  it  hath  b«M.'n  HDp|>oiwd,  in  tbp  tmc  c«m,  ik. 
buyur  buth  no  raoro  rif^bt  to  niiilliply  t-Qjnrx  of  tliat  book  lor  futlp.  tliaa  ht 
to  imitnte  for  tbu  likn  [>tiqiuNii  ibv  tivkvt  which  In  boti^lit  fwradiAMi' 
opura  or  a  coucurt;  and  that,  in  the  uthtir,  Uio  whelu  j>n>|>i:>rly.  with 
otuitive  rights,  is  perpetually  tranrtfei-rud  to  the  i[ra&i«v.  ('n  ibi;  oiher  l>i 
JB  urged,  uiat  though  the  exclusive  property  of  tiio  miuiu.acripL.  umI  «U  vb 
conuins,  undoubtedly  be loD KB  to  tiie  autJior  btfon  it  ie  printed  or  mUI 
yot,  from  the  instant  of  pubtieution,  tbc  rxduKiro  rif{ht  of  an  witlMr  « 
rsnI^db  to  tlic  Bole  mmmuiiioition  of  hio  idtiaii  in]t»i''liBt<'ly  vnnishM  i 
atOH)  as  boing  a  rigbL  of  too  itubtb>  and  i<iib>>tjuitl«l  a  naturr  to  ' 
subject  of  property  at  tbe  contiiiou  law,  and  ouly  uapohle  ul'  bviag  ^ 
pOHitivc  8t«tat«ie  and  special  proviiuoiut  of  tbo  uiajtistrule. 

Tbo  ItomuD  law  adjudged,  that  if  ooe  quid  wrote  uuy  lfaiu(C  on  ibe  bm 
purchmfut  of  auotlier,  tbo  writing;  should  beloni;  In  liic  nWTi<>r  tff  t&c  1 
mal«riulH  -.(c)  mtMniag  tbi^roby  thv  incc^hnnii-Jil  iifn- ni1.it id  of  wriiiutt,  for  i 
a^--j  it  dirt-olcd  th« 'in'ribe  to  rtH-oivu  a  «Mili»fnoiion ;  for  iowtTrbaofi 
^  and  invention,  aa  in  painting  on  aiiotbt^r  ninii'*  cnnrwi,  ibu  nub*  i 
/t&ve  tbo  CADvas  to  tbe  jminter.  Ab  to  any  otLt^r  pri>[KTty  in  titr  Nin-k>< 
undcratandin^,  tbe  law  ts  silent ;  thou)j;b  tiio  sal«  oi'  litorat^'  cupiot,  lor  U 
posM  of  rvGital  or  multiplication,  ia  certainly  as  aniiunt  ma  Uw  im 
Tonnico.(«)  M»rtiiil,(/)  and  Staiius,(jr)  JSdtbdr  with  u»  in  BniHu)d  kaU' 
been  (till  vury  latdy)  lUiy  tiiial(/i)  dutcrminntiun  apon  tho  ngXl  of 
"' u  law,"* 


"  Whether  the  productions  of  Ui<'  mind  omild  (.i)niniutiic«t«  a  ri{|itl  of  iiitipirty 
excluoire  ei^toynipnt  iu  ruMoti  atid  uatur(>,  nnil,  if  Kiicb  a  moral  tlftbt  «SMh4  ilk 
it  wiu>  recogtused  and  RUppoTttKl  by  th^  Mimnion  lovr  »r  England,  and  nhvlbi 
nion  law  was  intended  to  b«  rmlruitiml  by  tbv  ntattiliy  of  quiwn  Atmn.  ai*  m 
upon  wiiich  tbe  learning  and  talpnu  nf  the  liighBot  lr||al  uuarainen  iu  tiki*  u< 
have  been  powerfully  and  tcaloualy  cxcrtod. 

Tliese  questions  wttrv  Suaily  ao  <lMi>ro)lned  tlint  an  aalbor  hw  no  r^hl  al  ] 
bi^oiid  tbe  bmits  fixed  by  th«  statulp;  but.  m  that  dvIirminaHiiit  mm  oaunq 
Opinion  of  lord  Hui«£e]tl,  the  luarned  mimmcnlaliir,  and  oeVRrAl  MImv  jii^f 
nnraon  may  still  bo]i«nnIlI^  (o  indultm  hi*  own  opinion  ugmn  tl»«  pto|)«iH^  of  it* 
incurring  the  itnpulalion  of  arroeancv.  Kotbing  ts  murv  crniiiDOBii  tiian  Uw  0 
practice  of  referring  tbn  orlgiti  of  moral  Hgbtii  and  llip  »t>i>'ri  nt  aauiral  A^iBq 
savage  st«t«  vrliicb  is  tnppoond  to  haro  proMHlini  oivilUi-J  ivtabliiJiUii'DU,  is  «fca 
rary  conmoiiition,  and  of  cauHH^UFDCf.-  tbe  right  to  ll,  («>uld  buvv  no  wtuamv^^  ] 
tme  mode  of  aw«rMinJh|i  a  monU  ri|rht,  I  cAnrwivr.  i>  to  tiit)uire  whoUtar  it  it  1 
tlra  reiuon — the  cultivntrd  rmson — of  mankind  mutt  Dp«e>«Ari]y  iwi'-tit  |a. 

Nu  propositi  1)11  Hfeins  moTf-  conforaiublv  to  that  criterion  lltan  that  wttoy  «m 
anjoy  tbn  reward  of  bi*  labour, — tbo  harvtiM  whwv  bf  boa  aotm.  or  lb*  fruit  cf  ll 
wbicb  he  has  pUntod. 

And  if  any  private  rifiht  ought  to  be  pr«Mn^cd  inorit  aaiTM]  aod  JminhMi 
anothwr,  it  is  whcri>  th<-  m«t  extenidvr  bcnirfit  llowi>  lo  inankiltd   biHu  ibo  ~  ~ 
which  it-  i»  acquirwl.     Litt-rary  jirojierty,  it  niuxt  \tr  aaliiiLtlcd.  U  *«ry 
Batunr  tWiUi  B  proporly  in  fiiilwlanlial  and  corjHirMl  abjocu.  and  tlus  •*'•* 
tola-  lo  dpny  its  cxivtcncc  iw  propi-rly:  but  whvlbtv  it  i>  m  yovrv. 

denomination  of  rlgblt  it  niiiy  mor«  properly  b<>  oliuuvd.  It  wenv 

<aiai>  jirinrlple  of  general  utility  to  soineiy,  whicJi  m  tbo  Uuda  of  all  (itbM 
and  obligationn. 

TliuH  ivinnidDred.  an  Author'*  coi^yriRbt  oujtbt  to  he  iirt«aaMl  an  itiw'taUbki 
wtabllshod  In  sound  renson  and  abstract  tuorslity. 
Til 


16.]  OF  TIIIXGS.  40T 

whntevor  inherent  copyright  mi^ht  havo  boon  aapponed  to  sabslst 
rtiiniiiiai  liiw,  the  Htatute  H  Aiiiie,  c.  10  (ttineuded  by  Malnto  15  iteo.  III. 
lath  n<iw  <le<*hiretl  thut  the  author  and  Iuh  aKtii;rnH  Hhall  have  the  Hole 
ot'  printing  ami  reprinting  hin  w(»rkH  tor  tho  term  of  foart4H»n  yeam,  and 
t;(i)  an<i  huth  also  protiTteti  that  proiK*rty  by  additional  |MMuiltieH  and 
r(*ft :  <iin'etin^  further,  thut  if,  at  the  end  of  that  term,  tho  author  himHclf 
;;.  the  n;;ht  shall  then  return  to  him  for  another  t43nn  of  the  name  d urn- 
ami  a  hiiiiilur  privil(*p»  in  extended  to  the  inveutoraof  priuta  and  engmv* 

.latr  U<t«N.i.  III.  r.  &;;,  Mtuir  ■il(|itk«4l  pnYik'ip^     In  thM  n«pr>rt  mr*  tprmmtmd  to  tha  wattwiillw  «ad 

utbrr  kwnitil  mA-lrlira. 


Mt  than  «'if:ht  i>f  th«'  twdvo  judfr<"«  wore  of  opinion  that  thi«  wai  a  rifrht  allowed 
|N>tu.it<Mi  l»y  the  (Simmon  law  of  Kn^liind  ;  hut  nix  held  that  tho  eixJoyni«*nt  of  it 
itlp-d  )>y  tilt*  htatiiti*  of  ({iirrn  Annt*.  un«l  that  all  r»*m«*<ly  for  the  violation  of  it 
«n  jiHav  attiT  thi*  rxpirution  of  thi'  t«TniM  KiM*<-itii*d  in  tho  act;  and  agrecablo  to 
iiioii  uiiM  till*  tiiiul  jml^'tuoiit  of  till*  lonU. 

ic  jir^'inn«>iit«  ut  IfU^'th  uf  tlit*  judfc**«  of  the  King*i  Bench  and  the  opinions  of 
111  4  hurr.  '2.\iK\. 

'  tilt*  uiinm  of  (iri>at  Britain  and  Ireland,  in  iMd.  no  Matuto  exii»t«><l  to  protect 
It  111  Inland:  hut  now.  )>y  thf  htat.  41  (i«H>.  III.  {V.  K.)  c.  l07»  pn>viHiiinKiiimilar 
in  tli«*  *>t:itut<'  of  AiiUf  iir«*  n^-t-nurttil.  aM<i  fxtnidctl  to  the  wholi*  of  ih«*  unit«*«l 
I.  'riM-*t'  |iriivi<«iiiii4  ur«*  uUo  «*iifor4*4Hl  l»y  aiKiitionul  ri*me4li«*!i  un<l  iner«*MiMMl 
4.  Mii'l  an  u<-tion  on  tin*  ca-oi'  fm*  ilania>!t*rt  ii*  h|HM*iticaily  ^riTen  to  th«*  |iarty  ii\iurt*d. 

•  to  tlii<*  at-t.  iiiiMi  of  p'liiiiM  and  Ifarnin^  in  Inland  wrr**  ittiniulat«-«l  only  hy  the 
!•  mIih  li  Inni  C.oiidi-ii  •>|ilfn(li<ny  d4'MTi)>f!«  in  th«*  iNinchinion  of  hi<«  argument 
lit«T.ir>  |irn|iiTty.  "^iliirv  i*  th«»  n-wanl  of  w*i«*m*4%  and  tiiom*  who  d*'MTV4*  it 
1  nit-antT  vi«'n>i.  I  KjNMk  not  tif  thi'  fii'rit>til<'rK  for  hn*ud.  who  t«*ai«o  thi*  proM 
i-ir  wp'tt'lhil  prtMliK'tiitU'*.  r<iurt«*i*n  yiMrn  ar**  tf>o  long  a  privilt*gt*  f«ir  th«*ir 
•!»•  tiM'^ii.  It  wsLH  not  for  piin  that  liiu-on.  Ni'wton,  Milton,  l^M*k«*.  instructed 
k'ht*'!  iii<*  wiirM.  Whfn  tiif  iMkik-t^UiTotl'frod  Milton  Hvr  |iounds  for  hit*  l*ar»- 
t.  hi*  ilid  not  ri'j<*<*t  it  :iii<l  I'oniniit  hi.**  |KM*ni  to  tin*  t1anii*?i,  n«>r  did  h«*  a<'<**']>t  the 
!••  |>.ti;»ii«  1*  a^  tlif  r«'\v:iril  of  lii"*  laliour:  liv  km-w  that  tho  n.*ul  priiv  of  hi«  work 
iiirt.iliT\.  aii'l  ili.it  po-i.-rity  wouM  pay  it." — <'iiri>tiax. 

In-.iii'ii  ' -.  ri-t'-r-,  s  I*i't«T*.  V.U.  ill*'  iiui-tion  of  copyright  wan  tli-tcu****"*!  hy 
witii  L'if.it   li:iin:iij  ami  aMlitv.  ami  a  niajoritv  of  tlo*  Supr»*nu*  Court  h**ld  that 

■r  li.i'i  II iiiiiioii<law  •  <ipyri::lit  in  lii-«  puliliokicd  worki* :  that  if  Mich  a  ccnnmon- 

r  »'\*  I  I  \i-iivl  in  Kni:lan«i.  y<(  tli«'r«'  wii-  noroniiniui  law  of  tho  l*nito<l  Statoti  on 

•  •  I  .  .iii'l  (li.tt  iIhmi*  \\ii»  n<»  i'vi<i<>nt'f  or  pn-Miniption  that  any  Hurh  cHiminon-law 
■  1 1  \.  r  <•• ''ii  iii(i>H(ii<-t>il  or  u'loptfil  in  TiMni'^x  Ivan ia  wliop*  tho iHintn»viT<*y  in  that 
••-.  .Ill  i  ti..it  :iH  in  Kii^laii'i. '«iiit'f  the  »tatu;o  ttt  h  Anno,  an  author*!*  oxrluMva 
i:;>r.it>  pi<ip«Mt\  in  lii<>  pultli^lMHl  work<*  iva.-*  <*oiitini*«l  to  tho  iN*ri*M|  liniittni  l»y 
!?•-.  -«•  .11  ili.it  «M««'  till*  .lutii'ir'H  ri^ht  (lopi'iid«Hl  u|>oii  the  iK'ti* 4>f  Longr«*?*i*  of  li*JO 

1.      'J   K»  III  <•  •'••Ml.  ;*iT«».  11. — S||\K>»  •«»!•. 

-!  it'ii«- ot  it  (mo.  111.  r.  I.'iM  I'liatto  that  tho  author  of  any  Utok  printed  and 
-I  oij)-i  lUfntlN  (••  til*'  -aid  ai-t.  ami  tlit>  a.«<*iL'ni*o  or  asiiign^  of  i«uch  auth4»r.  iihaU 
'  «•.!•■  liKt'ity  •>(  printiiit'  .iii<l  ropnntin^  mioU  Uxik  for  tho  full  term  of  twenty* 
.11-.  !••  I  ••mjou  n«-i'  troiii  till' ilay  of  fii*««t  pulilif^hing  tho  itanio:  and  aNo.  if  thti 
li.iil  I  ••  li\iii;:  at  tli«'  «>n«l  ot  that  )H>niHl.  for  tho  r*>«i«lui*  of  hi^  natund  lifo:  and 
ti\  !••-{<••  III.  Ill  .iiiv  |».ir(  Mt  tli«'  Hriti'«lidoiinnii>n*>.  ^Iiall.  within  thet«Tin.'*  and  tinieii 
jii'l  iiiitit*-!  )'\  til*'  "said  ai-t  a^  atorof^iid.  print,  roprint.  or  inifiort,  or  ouum^  to  be 

r>)t.iiti-(.  «.r  iiii|MM-t4'iI.  aiiv  ^u*  h  )MM>k.  without  tho  c-onM.«nt  of  tlio  author  or 

•  •]  :i<-;<ii-  ft  thf  «iip\rijlit   tir-t    had  in  writing,  or.  knowing  the  Umk  to  Ite  ao 

r<  ti.ti''*!.  ••*-  iiii|«>r(i-l  witiioiit  >u<-h  t-on^t'iit.  nhall  im>U,  puhlihh,  i»r  i'X|«oii«  to 

aii*«>  t<»  hi*  >iiiii.  piil'h<«h*»l.  or  f\|Mi«i-il  to  -ailo.  tir  ^llall  havo  in  hin  |M>«!Mxiition  for 

-111  ii  IhioU.  without  ."iK'h  4*i»n*'i*iit  tir*t  hatl  ami  ohtain«*«l  a*  afon*Mii«l.  thon  Huch 

-ii.iL  >-■  li.i^!<*  to  .1  -}••••  i.il  ai-tiitii  i>ii  tho  ihn**.  at  th«*  !*iiit  of  tho  author  i>r  other 

nr  "t   tli*'  « '•p\i)ir),t  iif  «ii(-|i  ImmiU.  aii*l  thf  author  nhall  rtN^>vor  KUoh  «ianiafft*s  aa 

•  •II  thi*  tii.il  i>t  »iii*li  ill  tii'ii.  i>r  on  tho  oxi-fution  <»f  a  writ  of  ini|iiir>  th«'nKsn, 
.■  .,r  .i--*--.  iiijiTln-r  with  •l*nil]*'  ^•^•'»t^  of -iiit  :  ami  ovory  j»u«'h  <»tlon«l«T  *hall  aIho 

i<  ii  \"  >k  «•!  I kn.  .ii;i(  oji.ill  ih'hvi'r  th**  •>ain«*  tti  tho  author  or  othor  pn«pri«>tor  of 

riciit  :li«-i>  ••!.  aii'l  till'  o.iul  author  or  proprioior  »hall  niako  wanti*  |M|i«*r  of  aiich 
l-».k^;  aiiil  ••v.-i\  •ithiiii«-r  oiiali  aUo  tortoit  thr»*o-iH»n«*o  for  ov«*rjk"  ••hwt  thrreof* 
iiiit>«i  iir  I  riiitiii;;.  or  piitih-<hoil  i»r  «'XfNi«i*d  toiulo:  pruvid<H|  that  all  aotiona* 
!•«.  iiiili*  tnuiii".  Ill  iiitoiiiiationi  ti>r  any  otfonoo  i*«innniitei|  against  tho  naid  me% 

Irotijlii.  -u*-!.  aii'l  (oiiiiii*-iit  itl  within  twi*l\o  inonth<«  noxt  aftor  «uoh  olTi 
f«L     Tho  ml*-  to  ill*'  rop\  rij^iit  ot  IxNikn  ia  dirct^to*!  by  tho  act  to  bt*  ontvro^ 

:i3 
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ings,  for  the  term  of  eight-and-twenty  years,  by  the  statutes  8  Geo.  II.  c  K 
uud  7  Geo.  III.  c.  38,  besides  an  action  for  damages,  with  double  co»ls,  Ij  >u 
tute  17  Geo.  III.  c.  57  All  which  parliamentary  protections  appear  Ui  \a- 
been  suggested  by  the  exception  in  the  statute  of  monopolies,  21  Jae.  I.  c 

Stationers'  hall,  within  a  limited  time,  under  a  penalty  of  forfeiture  of  five  ynva- 
together  with  eleven  times  the  price  at  which  such  books  shall  be  sold  or  odvertisitf^  \ 
sale:  j^roviflcd  that  no  failure  in  making  such  entrv  shall  in  any  manner  aifeci  the  (v>] 
right,  hut  shall  only  subject  the  person  making  default  to  the  penalty  aforteaid  mu 
the  »ud  act. 

Whenever  an  action  at  the  suit  of  the  author  would  lie  against  a  person  pintinc  V. 
(I>ord  Byron  t-*.  Johnston,  2  Moriv.  29.  Hogg  v/f,  Kirby,  8  Vos.  225.  Stockdale  r*.  (JDwhr 

5  Bam.  &  Cross.  177,)  or  mmic,  (Piatt  vs.  Button,  19  Ves.  447.  Clemonti  vs.  Walker.  2  fiii 

6  Cress.  8(>1,)  or  prints,  or  charts^  (Blackwell  vs.  Harper,  BamanI,  Cha.  Rep.  12lt.  Wilk 
vs,  Aikin,  17  Ves.  425.  Harrison  vs.  Hogg,  2  Ves.  Jr.  323.  Longman  vs.  Winchester.  10 \ 
271.  Xewton  vs.  Cowie,  4  Bingh.  245,)  a  court  of  equity  will  grant  an  ii\junctioo 
restrain  a  frau<l  on  tlie  autlior's  ]>roperty;  but,  where  the  character  of  the  fiahlicatx)! 
such  that  no  damage^)  could  be  recovered  in  respect  thereof  at  law,  eouity  will  rpfuw 
interpose.  Lawrence  vs.  Smith,  Jacob's  Rep.  472.  Walcot  r*.  Walker.  7  Yea.  2.  SoniJ 
vs.  Sherwood,  2  Meriv.  440.  Lord  and  Lacly  Percival  vs.  Phippa.  2  Yea.  &  Bea.  36.  ( 
vs.  Pritchard,  2  Swanst.  415.  The  plaintitf  must  also,  in  order  to  entitle  him  to 
injunction,  show  the  pro]>erty  in  the  ]>irated  work  to  be  clearly  vested  in  himsell  «ii 
as  the  author,  or  as  an  assignee,  for  his  own  benefit,  or  in  trust  for  others ;  and  tlu«i] 
rest  must  be  distinctly  stated  in  the  bill ;  for  the  injunction  ousht  to  be  warranted 
what  ap])ears  in  the  bill,  not  bv  what  is  brought  forward  merely  by  affidarit  Niool 
Stockdale,  3  Swanst.  (iS9. 

The  collection  of  materials  may  establish  a  claim  to  copyright  in  a  work,  notwithfti 
ing  the  subject  may  be  ol>vious  to  all  mankind  ;  and  an  ir\junction  will  issue  to  §:op 
publication  of  a  work  whicli  is  a  servile  copy  of  a  preceding  one,  with  merely  coknn 
alterations.  Matthcwson  v«.  Stockdale,  12  Ves.  2i 3,  27G.  Butterworth  rf .  Ri^i^iimi 
Ves.  100.  Ton  son  vs.  Walker,  3  Swanst.  079.  The  case  would  be  different  if  tli#  i 
work  contained  not  only  alterations,  but  corrections  and  improvenientB  of  theorip 
work,  (Cary  v,t.  Faden,  5  Ves.  20:)  and  such  additions  and  eorrcH;tions  miy  prof^rh' 
made  the  subject  of  copyright.  Cary  r.«.  Longman  A  Kees,  1  East,  380.  But  it  will  i 
be  permitted  that  one  man  sliould,  under  pretence  of  quotation,  in  fact  publish  anocki 
work  and  defraud  him  of  tht^  fruit  of  liis  labours,  (Wilkins  vs.  Aikin,  17  Vcw.  424:^  1 
although  an  abstract  or  fair  ii>>ridgment  of  a  publication  is  allowable,  (Dodsleyn.  K 
nersley.  Anibl.  40.}.  (ivles  f.<.  Wilcox,  liiirnard,  Cha.  Rep.  368.  Bell  vs.  Walker  i  Mm 
1  Br.  451.  Whittingham  vs.  Wooler,  2  Swanst.  431,)  a  colourable  abstract  will  ht 
strained.  Butterworth  vs.  Kobinson,  5  Ves.  7<19.  Caman  r*.  Bowles,  1  Owl  2 
Mackliu  vs.  Kioliardson,  Ambl.  t)0(i.    Gyles  rs.  Wilcox,  2  Atk.  142. 

No  ])roperty  can  be  ac(]uirod  in  any  article  copie<l,  in  the  same  languages  froi 
prior  work.  (IWfield  vs.  Nicholson,  2  Sim.  &  8tu.  1 ;)  but  a  tranalation  w  a#  math  < 
titled  to  [irotection  as  an  original  ])roduction.     Wyatt  vs.  Bernard,  2  Ve«.  Jb  Bea.7l^ 

Forms  of  indictments,  it  has  lN>en  decided,  cannot  be  the  aubjecta  of  ropTiight:  I 
can  a  statom<>nt  of  the  evi<ience  necessary  to  support  indictments,  and  subjoined  tkoi 
be  so  a]>]iro])riated.  And  further,  though  an  author,  after  the  publication  of  ow 
more  editions  of  liis  work,  sells  the  copyright,  with  an  undertaking  to  pre|«resBds 
the  subset picnt  editions  of  the  work  at  a  tixed  price,  he  may  publish  anj  new  waoa* 
the  same  general  subject  in  a  separate  publication  on  his  own  account,  notwitluttBi 
the  insertion  of  such  new  matter  in  the  subsequent  etlitions  of  the  work  fl^  vhkh 
has  soli  I  tin*  copyriglit  may  be  absolutely  necessary  to  their  pro|>er  oomplciicNL  ^ 
vs.  Arehbold. — so  lu*ld  by  tlie  vice-chancellor  in  llil.  T.  1828,  ana  by  the  lofd  dMBol 
during  the  sittings  after  tliut  term. 

No  one  who  chooses  to  copy  an<i  publish  a  specification  of  patenta  can  theivliiyaf^ 
a  right  to  restrain  another  from  copying  the  same;  for  these  are  oommoB pfoftf 
Wyatt  vs.  l^irnard.  ii  Ves.  \'  IWa.  78. 

When  a  ]>laintilf  lias  ]iennitted  rf>pe:)ted  infringements  of  his  copyright  forakaflki 
time.  e()uity  will  not  interf^n*  I  by  injunction,  at  any  rate,  whether  it  mav  bepnytf 
direct  an  account  to  be  kopt  or  not)  before  the  right  is  determined  at  law.  Ml< 
Button,  ly  Ves.  44X.     Hundell  rs.  Murray.  Jacob's  Rep.  316. 

Wliether  the  act  of  publieation  abroad  makes  a  work  at  once  tmhlici  juris  mark** 
questionable:  but  there  can  be  no  iloubt  that,  where  an  author  prints  and  pobU*^ 
onfi/.  or  where  he  does  not  take  prompt  mejisures  to  publish  here,  he  cannot,  iAtfi" 
sona>)le  time  for  hi^  ]iubli>hing  here  Ira**  ela|)sed,  and  after  some  other  pfffMaa^ 
reirular  anrl  fair  course  r»f  trade,  lias  juiblishefi  the  work  in  this  countfT,  sortlilM* 
junction  against  such  ]ierson.  Clementi  rj.  Walker,  2  Bam.  ft  Greaa.  8G(L  8711 
7U 
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lowK  a  royal  fhittnt  of  privilo<;o  to  bo  ^^ntcd  for  fourteen  years  to  any 
ol'a  nuw  manufacture,  tor  tlie  Hole  working  or  making  of  tlie  name;  by 


AMignmont  of  tli«*  co|»yri;r)it  of  a  work  may  not  be*  Ruffiirient,  porhapA.  to  give 
ii>H  tht*  |irivil>>>!f«  contfrrcil  )iy  tlin  Ic^irtUtun*  ui»on  the  author.  Power  vs. 
;  Mail,  k  S»l.  '^     Hilt  w)i«*n  a  |>iiMi<*lifr  hat  !M»«*n  indu(*(*<l  l>y  bucIi  aiMignment 

hit  «'iipitui  iiii'l  iitti'tition  u|miii  u  work,  with<lrawinf(  tli«-ni  from  othor  nialt«*ri 
[\i**\  might  |Hw*i)i]y  havf  )i«-i'ii  m«ir**  pr«>Ht;iMy  omplnytHl,  and  wh<*n  thi*  author 
•»<*4*(i  in  ntM'iii;!  liis  ]ianil  a*^.«i>rnnipnt  m*t«*«l  u|>on  tor  a  l«*nj;lh  of  limr.  a  court 

t*viMi  it'  it  urknowltM  1^1*4 1  th«*  liUthor'M  ntrict  rt>;ht.  woiiM  prohaMy  think  his 
ntitl«'«l  him  to  no  ?«iininmry  r«*Ii4*f  hy  iixjunctioii.  and  wouM  ]i*uvt*  him  to  »ucb 
I  he  ini^ht  hiiv<*  ut  couiinon  hiw.  KiiikI**!!  va.  Murray.  Jik-oIi'm  I(«*|).  .'UO. 
»I»rii*t«>r  of  a  ('o]iyri;:ht  mii^t  tih*  a  M'purati*  hill  apiin«>t  i*arh  lMMik««*llrr  taking 
a  !»purioiiH  (NlitiMii  tnr  .nali*:  tor  thfH'  in  no  privity  )M*twiH»n  Nurh  |iartii*M.  and 
hintM  iiiiiv  jwtity  their  M-v4Tal  urtM  u\tt\t\  totally  dinMuiilar  groiincu.  l>illy  r«. 
1 1.  .Ir.  I'^T.  U«Tkt'  I'.  Harris.  Ilanlr.  .'L'JT. 
"»  of  alli*;:»'d  jiirary  of  litrniiy  |ir<ipfrty,  a  r«»fi«r*»nro  i.H  uMially  dinTti*<l  to  the 

i.».  Li'a<lU'ti*T,  4  Vrs.  r»SL     Nii'ol  ?*.«.  St<N'kdal«».  .1  Swannt.  *1M'J:)  hut,  in 

1%-f  I'xpiMi^i'.  till*  ( 'iiirt  iiM'lf  will  !>4>mctimt>!i  i>i>ni|>arif  the  two  wurkt.  Whitting- 
•  M»lhT.  -Swan-*!.  l/»!. 

thi-  ii'»tf  anil  th«'  iH'Xt  aro  oxtnirt***]  from  *2  IIiiv«Hh»n  on  Fraudj*,  NT.  l-*>2. 
h«^  kind  of /"-•-", /I'n.-  <'fi|«yri>rht  >u)Mi^tin;r  in  cfrtaiii  piihli<'ati(»ii*(,  at*  Biblea, 
ii*l."»  of  pariiaiiK'nt,  pnM-lainatiou**,  and  «inl«*r^  of  rftuni'il.  mm* /i(*cf.  p.  41**. 
i^tiin  iiliMTYf*  that  **thi*  |irin4'i|>:d  ditt**ri'n<*<'^  in  thi>M*  thriN*  iitatutf*^  ron- 
rint'*  -i**!!!  t«»  U'  thi*H»»:  th«'  >  <if«i.  II.  pv*i«  an  «*xfhi*iv«»  privili'p*  of  |iuhli»h- 
!M*  who  invt'nt  t»r  dc<%i^ii  any  print  for  ii>iirt«*«'n  y«*iir«  only;  tin*  7  (m*o.  III.  «*x- 

t«Miii  to  iwrn(Y-t'i;:ht  y«'ar<4.  ah*>oUit«My.  to  all  who  4*ithtT  invent  the  th-s^i^n  or 
int  tViini  anothi-r '^  d«*«i^n  i>r  pirtur**;  and  tho^i*  who  oipy  nurh  prints  within 
forfeit  .ill  th«ir  ri»pi.-i. — tt)  1h»  de^troyiil. — and  tive  chilli  n^>  for  iiMdi  «*i»py,  Tho 
i.  •ji\»'^  \)\"  proprietor  an  aetioii  to  ret'over  iIania::«'H  and  tloublo  vtMl*  for  the 
ii.i-*  •»ii«taiie-<l  l-y  thi«  viitlatioii  of  hi^  ri^ht." — <'iiittv. 
.  :iit  h.i"  ii'U  I II  r»pe.ile«| ;  all*!,  hy  ■...\t'r.d  reifiii   -t.itiit**^.  tlie  law  of  copy- 

hfi-ij    j.li..-i    ii]«>ii    .t    •litfi  relit    fM.i(iii;r.       By   the   ^t.itUte   .'i   A    t»  Vii't.  r.   \'t,  tho 

•  it  i»'-  l.kw  i"  ••\:«ii'le  I  to  tlie  peri^nl  t\^  j'.rt'j-*u->  Year'*  ln»ni  the  tir-^t  puMiea- 
A-«ik  ••!  til-  ;••  i.ifi  .i!  the  lite  nt  the  author,  and  ^evt*ii  >ear<*  followiii;*.  wliieh* 
.-.«■  tU'i  iir!!i«  iiMV  )<••  the  li>n;;er.  And  the  eiipyri;;ht  of  a  hiMik  |»tihli«he<| 
iiith'i:  ^  .|.M:ii  «'ii.|iMi*  t«»r  '■ ''v-.''!''  year-  fpun  tlie  puMieation.  With  rt*ieard 
■p.r  li.i-.  i»v;e«-'.  .lud  ]-«  i  i<Mli»'a!-.  the  art  provider  that  the  ropyri^ht  <if  artirh*^ 

•  -u-  t:  uiiik-  -hall  l"l«iii>:  tM  the  proiirietiM'<*  of  th»»  Works  for  th«»  it.ime  ji««ri«Ml 

!••  Tip    .eithor^  of  I ko  whenever  the  artieh*  h:k>  U'en  Hritt«*n  on  th«*  ti^rnvi 

•}•>!.. 'lit  ^ti.tli  hfl.iiiL'  t'l  the  proprietor;  hut  the  ittpyri^ht  doe.^  not  Viv»t  until 
i.i"  i>*'i-n  .lelM.iUy  liia'le. 

.>,„•., ..  iij  ;iii\  .i;;rei'ineiit.  .ifttT  t wi'Ht v-iMu'lit  viMr*  fn>m  the  puMiralion  of  an 

•  •  a 

■  rijiiT  iit  p»ii-li-hin>:  it  in  a  -eparate  form  r»*Vi»rt!*  to  th«'  antlmr  for  th^'  remain- 

t«  rill    "l   l-»rtv-i\VM  ytMi-  liivt-u  hy  the  .statute.     Ihirim;  the  twenty -<*i^ht  yi'arM 

•>  I  t"  th"  p'll'li-her  in  tiie  ah-eiii-e  of  au  a;;reement.  th«*  om^ent  of  the  uuthf»r 

ji."»  :uii-t  !•••  ••■'>tain»'d  ti»  en.ihh'  the  proprietor  •»f  the  em  yi'Ii»|wi«4lia.  rt»vi«»w.  or 

t'l   pii''l.'«h    tie-  .irliel"  ill  a  •»ej»jU'at»*  ft  •rill.     The  ttatut**  al^»  re^i»rve«*  to  i\\^ 

.ifiv  •h.trii.tiii-  ). It'll'  t.r  iiiii«iim1  eiiinpooi(i.iii.  and  to  hi^  asT^i^ns.  the  Mile  ri^hl 

rt'.iti  'ii    'I  p'-i  loMii  III' e  III  ptililie  for  the  'kanie  term  a.«  i«  apiHiintiil  for  tho 

»l  •  '-i^  i;jh:  111  •  "M'k-.     rii.-»e  ri::hi>»  «'\ti'nd  to  lorei^iners  re^iilinis  in  thi-*  iviun- 

i.-  .1,-..  J  • .  !i  «).•.  I'lt*!  ih.it  .1  toreiL'iier  re-iilim;  ahn*:Ml  i-*  ••ntith**!  to  the  e«tpy- 

A-nk  •  ••:ii] i  hy  hiiii  whii-h  h  i->  (H>«-n  tir«t  piihlithtMl  in  thi;*  omntry.    Itrnvt^y 

•II.  1  i  *i    It   J'lT.      l*...iM'\     ... I etVi :.■*.«'»  Kx.  .'••*'•. — Kl«H. 

.1.  t  ..|  <  ..Tij:."  I  K.h.  l^'.l.  '  IStii.  \:\*\.  4  StoryV  l^iwi.  *J*J*J1.)  whieh  lian  i»u* 
tiid  i>-pi'.i}— I  .ttl  f  >i:it'-i-  l;i\v«  ••!)  (he  •.iilijiN't.  the  author^  of  )MM»k!«.  ma|n.  eliarta, 
.il  •  •■iTij't-i'  'I1-.  itfl  the  iii\«'iit>ir-  .iiid  dt'-^ijrnt'p*  of  print*,  eut*.  and  encrav- 
;  .  ;':/.t»-.  ..f  :h.'  !'iii!«'d  .'*»!. ite-.  mf  le^i'lehi-*  thiTein.  ar»*  entitltnl  ti*  tin*  exclu- 
.'!  pr.iit.h/.  ri-ii  .ii!:ii»'.  piihlj-hiiij.  and  v«'n«hni!  thi*m  for  the  term  «»f  twenty- 
-  fr  --.;  !h'-  i;;ii.-  ••?  r.  ■  ■■i»liiij  th--  title  th*r«Hif ;  and  if  the  author.  inventi*r.  iw 
■r  .iii\  ot   tli<-!ti.  wlfi''  th*>  Work  w,!"*  or) •.'! iKilI y  ei»m] ••>««•<  1  and  m:i<ie  hy  ni4>rw 

I ..ii.  I.--  1  \iii.'.  .iiid  a  «  iii/eii  iif  the  I'liiteil  Slate*,  iir  rt-i»ient   th"r»»in  al 

'  th"  l«  ini.  -e.  h'-.Ti.'  d'-ad.  nhall  have  I.  ft  a  wpIow  nr  ehild  -ir  ehildren.  either 
e  :ij  l;\ii*j.  -!ie  ••!  tle-v  are  entitled  til  th«'  -:iine  fxelii<«ive  riirht  for  the  further 
•  Hit''  ii  \*'.\T^  -III  <  'Miplyin.;  u.th  the  term«  pre*eribed  hy  tht*  aic\  «»f  t*ongrt«a. 

.'•fill.   i'»i  -1. — Sll  \K*W  O'lli, 
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virtue  wheroof  it  is  lioUl,  that  a  toinpomry  properly  therein  becMiiR?  v  -• . . 
the  king's  puteiitee.Jiy^ 

(*;  I  V..rn.  eel. 


*^  When  tho  orown,  on  In-half  of  the  ])uhiio,  grants  K.'tti.'i*s-]»utotit,  thi*  graii:—  •..•!' 
ontors  into  a  oontrat-t  wiih  tin*  «Mown,  in  tin?  hi-nt'lit  of  wliieh  coiiinui  li.v  j  j 

pai-tiei]>ators.    Undrr  certain  iv»trictioii«4.  alfdiMling  a  ri.'a>onahh*  nvoniiwU'.*-  i..  •:.  •  .-, 
tri'.  the  use  ofliis  invention,  iniprovi'nu^nt,  an«l  eniployiiiont  «»f  (':i]iital  i>  t-ii-.ii  -:  ...i 
to  the  jiuMic.     If  any  infrin<:«'nii'nt  <if  a  patent  b«*  att(.*in|it(*<l  al"l«T  thvif  i.A«  '-»l 
undisputtMl  (.•i\joyniont  by  the  iiaii-nteo  unch-r  the  grant  for  a  roii-ii»kTabi«*  t.::;. 
of  iMjuiiy  will  (leoni  it  a  less  int-onvonifuro  to  issut*  an  injunction  iiiilil  thf  i-i^hi  >.:i.  - 
trrniin*'*!  at  law  than  to  n-fusi*  siu-li  pn'Vtrntive  intfrf«-rfn<'f  nn'relv  Wfiiu**-  it  i-  t   *•. 
tli«'  jirraiit  of  the  crown  may.  ujion  investigation,  piovc  lu  In*  inviilitl.    J!»uih  a  -^i* -*.  : 
not  to  1m*  eon>i<lere<l  as  it  allrcts  th«*  paitics  on  the  m-onl  alone  :  lor.  unli•«^  ::.•• .    - 
tinii  i-sut's.  t//*y  ])erM)n  might  vi«>lat«*  the  )>at«Mit.  and  the  c<:iiisi»t|in.*ne«'  wiiul'i  i  •■  :.'..; 
patente*'  nmst  be  rnineil  by  litigation.     Jlarmer  f*.  I'lane.  14  Vi*^.  I.l2.     Univ.  r».!.»* 
<.)xf«)r(l  an<l  Cambriilge  vs.  Hi<*hanlson«  0  Ves.  "07.     Williams  vs.  Wiliiiini*.  .'.  M-:..   . 
But  if  the  patent  be  a  vimt  re('«*ni  (»ne,  and  its  valiility  i<  di>puttf(i,  an  injun  :.■ ::  ■> 
not  1m»  granted  before  the  patentee  has  established  hi?*  legal  right.     Hill  •>.  T:*»i;.j- 
3  Meriv.  0114. 

Tlie  grant  of  a  i>atent,  ns  already  state<l.  is  in  the  nature  of  a  pureha****  f*r  !•:••  t  . 
to  whom  the  ])atente4r  is  bound  to  eonnnunieaie  a  Irei*  |)urtieip.'iti<>ii  in  th»'  U?i»  :::••' 
invention  at  the  expiration  of  the  time  limited.     'Williams  r.*.  Williams.  ^  M- r.«  i 
If,  tht-refore.,  the  s])eeifi«'atinn  of  u  patent  be  nt»t  so  clear  as  to  enable  all  th**  .^  r. 
nse  tin*  invention.  aii<l  all  prrsnns  of  reasonable  skill  in  such  matti^rs  to  c««p\  it.  *•  «i 
as  the  term  for  which  it  has  been  granteil  is  at  an  <>nd,  thi'<  i*^  u  fraud  i]]H>n  ti.-   ;.  ^ 
and  iIm*  pati'ut  cannot  In*  sustained.     Newbin*y  r.y.  James.  2  Mi*riv.  4ol.     Ex  j  a!V  : 
1  Ves.  iV  Hea.  i'n.     'J'urn«*r  <-.%.  Winter,  1  T.  W.  TiO.").     llamier  i-a.  I'lane.  11  EiL-t.  I  ' 

The  enrolment  of  a  pjitcnt  cannot  be  dispense<l  with  upon  thi»  ground  ihat.  .f 
Hp«'<'itii'ation  is  made  publie,  foreignei-s  may  take  advantage  of  the  invention:  !•  r 
king's  Mibje«'ts  have  a  right  tn  no*'  the  specilieation.  Ex  i>arie  Koops,  0  Vt'i.  ."i '.•  ! 
can  the  datt!  of  the  jtatent  be  altered  after  it  is  once  sealed  in  order  to  enlarj*-  ti.- r 
(iour  months)  allo\\«Ml  hy  the  >tatute  for  the  enrolment  t>f  speciticatit»nf.  ev»  n  ti*  • 
the  ease  may  be  a  hard  one  and  the  delay  has  arisen  from  iimoiX'nt  nii^.'lpI  r»-L-:>. 
Kx  jiarie  Heck,  1  Hr.  .377.  Kx  jiarte  Koops.  uU  m/pra.  And  if  a  jmtentet*  **-♦  k  *} 
sptM-ification  more  ilian  h<'  is  -sirii'tly  entitled  to,  his  ]iatent  is  thereby  n-ndt  rf<i  :z-i 
tu;il.  I'ven  to  the  extent  to  which  he  wouh I  otherwise  bo  entitled,  ilill  t.«.  Ti.-.*::  > 
3  Mcriv.  iV2\K     Jlarmer  .>.  Plane.  14  Ves.  l.;.'». 

When  a  jMTsoii  has  invented  certain  improvements  u]kon  an  engine.  oroTh»r-i.. 
for  which  a  jwitent  ha-;  bern  grantetl.  and  tln»se  improv<Mneiit8  <*aniiot  l/**  u^xl  «r :: 
tin'  origin  il  engine,  at  tlie  rxjiiration  of  tin*  patent  for  such  original  en::in-  i  ;  •* 
may  U*  taken  out  fi»r  the  impidvemcnts :  lail  licfore  that  time  there  can  In- u  •  r.j:. 
make  \i«i«- of  the  .^"'<^■..'"/»'  protected  by  tlie  fii-st  patent.  Ex  juirte  Fox.  1  VeT".  i  : 
07.  And  whiMH'  indn-ti'v  and  ingeiniity  havi*  bet-n  exerte<l  in  annexing  to  ih- •:• 
of  a  i»alent  improvements  of  suj-h  a  natun*  that  their  value  gives  an  additional  •.-..' 
tin*  old  machine,  though  a  ]iatent  may  be  obtained  for  snch  improvement?'.  %•!  * 
]»ublic  cho<»<e  to  n-«'  the  original  machine  without  the  improvements^,  they  cj'.  . 
withont  any  r«*siriction  at  tlie  expiration  of  the  original  grant.  If  the  puK:*''«- 
htain  hr»iri  the  use  of  th«'  tir^t  invi-ntion.  in  consideration  of  the  su|*erior  a«ivai::Af^ 
the  impriived  in-irunient.  it  is  well;  but  the  choice  must  be  left  opt>n.  llarmer t/. r.j 
14  v,...  l;:|,_CniTTv. 

Th«'  Talent-Law  Amendment  Act  (15  A-  !•*«  Vict.  e.  So)  now  regulates  the  terr..-  -; 
which  le'iters-palent  may  be  granted.  l\v  this  >tatute.  tin*  f«M»H  which  it  wa*  !.<t> 
nece-sary  t«»  jiay  njmn  <»btaining  a  pat«*nt  have  been  greatly  retluo*-*!,  and  the  i-^'" 
of  them  is  -prea«l  nver  the  spacj*  of  M'veral  vi'ars:  so  that,  if  an  invention  l^  n  •:  '"• 
lui'rativt'.  the  patent  may  !»«•  di-eontinued  and  the  f*»es  saved.  Letier*-i»aten:  pj. 
imder  this  act  contain  a  con<lition  that  the  same  shall  )m*  void  at  the  end  of  th!>'<' 5' 
inile-<  a  fe«'  of  lo/..  with  In/,  stamp  <hity,  be  then  paid:  and  again  at  the  end  er' -^ 
y«.'ars  from  the  grant.  nnle>s  a  fee  r»f  Sn/.  and  2i»/.  stani]>  duty  Ik*  paid. 

The  stanite  .'i  ^v  «'»  Will.  IV.  c.  K)  authorized  a  pnilongat it »n  of  the  ortginal  ttrr 
exceeding  >even  years,  to  b»'  given,  on  the  reconunendation  of  the  Judicial  Coric: 
of  the  i»nvy  coun<'il :  and.  by  statute  7  \-  ?<  Vict.  e.  (>li,  a  further  term,  n^t  e.x'^^i 
ft'urteen  years,  may  be  granted,  if  it  1h»  shown  that  the  inventor  hat*  not  Kvn  r^rt: 
rated  during  the  formt'r  peri<«l  for  the  expense  and  laltour  incurred  in  pert'«<iiu 
invent  i(»n. — Kerr. 

l\v  the  a<t  of  Congress  rif  .Inly  4.  lS;*,ri,  c.  .Vj7,  (4  Story's  LawK,  2504,)  all  foran^** 
of  the  United  States  on  the  subject  of  patents  are  re|H'alcd,  and  the  pateat  rrstcs- 
710 
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CIIAPTBR  XXVII. 

OF  TITLE  BY  PR£R0UAT1V£  AND  FORFBITURK. 

A  sscosiD  method  of  acquiring  property  in  personal  chattels  is  hr  the  kinf$ 
woftitive :  whervby  a  right  may  accme  either  to  the  crown  itseli,  or  to  soch 
chum  antler  the  title  of  the  crown,  as  by  the  kingf s  granti  or  by  fwsscription, 
wAicb  supposes  an  antient  grant. 

Bmchy  m  the  Hmt  place,  are  ail  tribideSf  totss,  and  aiiloais,  whether  constitn* 
udly  inherent  in  tlio  crown,  as  flowers  of  the  prsrogatiTe  and  branches  of 
€emsu»  regalU  or  antient  royal  revenue,  or  whetner  they  be  occasionally  crs* 
by  authority  of  parliament;  of  both  which  species  of  rsTenue  we  treated 
fly  in  the  former  book.  In  thetie  the  king  acquires  and  the  subject  loses  a 
_  prty  the  instant  they  become  duo :  if  paid,  they  are  a  chote  in  possession ; 
nn|Hiid,  a  cho^  in  action.  Hither  uIho  may  be  rderred  all  forfeitures,  flneSv 
amercements  duo  to  the  king,  which  accrue  by  virtue  of  his  antient  pro- 
tivo,  or  by  particular  modem  statutes:  which  revenues  created  by  statute 
always  assimilate,  or  take  the  same  nature,  with  the  antient  revenues;  and 
,  Wmy  therefore  be  looked  u|M>n  as  ariMing  tVvim  a  kind  of  artlflcial  or  secondary 
i  ypsrogative.  And,  in  cither  como,  the  owner  of  the  thing  forfeited,  and  the 
-  iwvon  fined  or  amerce<l,  lorn;  and  part  with  the  property  of  the  forfeiture^  fine, 
^  Cr  amen-ement,  the  iuHtant  the  king  or  his  grantee  acquires  it. 

-  *In  thesie  several  methoib  of  ac(|iiiring  profierty  by  prerogative  there  t^iaa 
'  Is  also  this  peculiar  quality,  that  the  king  cannot  have  a  jomt  property  I- 
g  with  any  person  in  one  entire  cliattel,  or  such  a  one  as  is  not  capable  of  division 
er  ac|Miration;  but  where  the  titles  of  the  king  and  a  subject  concur,  the  king 
lAsll  have  the  whole:  in  like  manner  an  the  king  cannot,  either  by  grant  or 
»  apntract.  U^c-ome  a  joint-tenant  of  a  rhatti^l  n*ul  with  another  perHon,(ii)  but  by 
iaeh  grant  or  contraet  HhuU  In'ronio  entitliMl  to  the  whole  in  Hevcralty.  Thus, 
if  a  horne  Iw  given  to  the  kin«;  and  u  private  |K-nM>n,  the  king  shall  have  the 
property:  if  a  lM>nd  be  made  to  the  king  and  a  Hul>jei*t,  the  king  shall  have 
wki«»u>  |K»nalty ;  the  debt  or  duty  Inking  one  ningle  chattel  ;(6)  and  so,  if  two 
jiiH  have  the  propiTty  of  a  liorm*  k^etwtvn  tlieni.  or  have  a  joint  debt  owing 
m  on  iMind,  and  one  of  them  aMriignM  bin  part  to  the  king,  or  in  attainteti, 
'h«?ri*l»y  hiH  nioiotv  ii*  forfeitiHl  to  the  erown.  the  king  hIiuII  have  the  entire 
■He,  an<l  entirt*  tlehtjo)  Ff»r,  as  it  ih  not  connlHtent  with  the  dignitv  of  the 
wii  to  )>e  imrtner  with  a  Hubject,  ho  neither  does  the  king  ever  lose  his  right 


then 
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Ut\  with  im|»ortant  uinpnfhnf»nt<.    Tho  Piitent-4  Hiiro  in  now  altsrh4*d  tn  the  I)«muV 
•nt  iif  th«*  Int4Tior.  lArt  Miin*h  :t.  1H4*A    9  Suitit«*!«,  :i*X\)  and  *  (Vwimiarioner  m  Pla- 
it* A|i|*i»int«Hl.   Apiilirtiiion^  fi»r  f>iit4Mitji  iiro  tn  lio  mwh*  in  wrilinir  to  the  mmmiMiiener 
hff  tkuy  |M-r*<»n  having  4U4<*ov«»r«Mt  or  inv<*nt«*«l  any  n«*w  and  uwfui  srt«  machine,  nimnafiM>> 
>.  <«r  <N>m|»nf»ition  of  niiitt4>r,  or  any  now  and  UM*ful  im|irovoniont  on  any  art,  rosehine, 
ufAtMiiro.  or  I'oniiMk^ititin  of  mat  tor  not  known  or  u^o^l  Ity  othorn  Itofbro  bia  dipeorcrjr 
inv«'iiti«»n  thtTHof.  aii«l  not.  at  the  timo  of  h'w  appltfution  for  a  fistont,  in  imblie  iwe  er 
).  with  hU  con«'t*nt  or  nllovrnm^  ba  tho  inrontor  or  di4«*overer.     It  rouat  oe  areompa- 
wtth  «iMH*ifi(*ation4.  drnwinjei*,  nfiorimonii  of  inirrotiiontm  and  modela.  seeordina  to 
nuturi*  of  thf  caiM*.     It  i«  tho  duty  of  tho  commiMinnor  to  oxamine  the  alloffd  new 
invent i<>n  'ir  <liar>ov»*ry,  and.  if  RatiJifiofl  that  thoapplirant  isontitloil  umter  the  Isw.  he  is  to 
liBuo  a  f«it«'nt  in  tho  nanio  of  tho  Tnitod  Stat<*i«  to  him.  his  hoirn,  oxocutora,  sdoiini«tra- 
Sofa.  or  aK**ii;n«,  for  thf  oxrluHiTo  right  of  niakinir,  uainir.  and  vendinK  the  aane  far  a 
Imu  not  oxctHwIinfc  fiiurt4N*n  yoam.    Tho  |>atont  mar.  in  itpootal  csaca  and  in  the  dfacr^ 
lion  of  the  iMMrtl  f>f  i*f>mmi«>iiononi,  bo  ronowo<i  and  oxtonded  to  the  farther  tern  of 
seven  Tf-am.    If  the  application  be  rojoctod  anfl  the  applicant  perriat  in  his  claim,  lie  te 
Is  mako  hia  oath  or  atHrmation  anew;  and.  if  the  BpecifiesCion  and  claim  be  not  so 
aodifi«*<l  Of*  to  romovo  tho  objection,  tho  applicant  may  appnd  to  a  hoard  of  tlwse  exa- 
ftiB«»ra,  to  be  apfiointed  by  tho  Seoretarjr  of  tho  Intorior:  and  the  Commiiiensr  of  Pls- 
^     ^    ia  to  be  soTcrued  Inr  thoir  deciaion.    2  Kent'a  Con.  367,    flaasswesa, 
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1b  ftny  instanco;  but  where  they  inttTfero,  his  i*  nlwnjm  prKf«nvtl  la 
another  i>L'noa;{<i)  fVum  which  two  prindplua  il  [;<  a  DirouNiurj  oamm 
that  the  innocent  thoujfli  uuforiuniite  {>aniiur  miiHt  Iom-  lii*  «iiM«  in  I 
debt  and  tho  horai?.  or  in  any  other  cluittol  in  Llio  sanio  cireuuiiitftBCft.' 

Thin  ilootrino  haa  no  opportunity  to  tako  ploco  in  ccruiiu  •>tl)cr  InM 
title  by  pn'r[>gutiTi\,  tbut  rt-niain  to  be  mentioncl ;  oj*  (ho  chaltol*  th 
Tested  arc  originally  and  tuiKily  vuiit4!H  in  tlio  orown,  witboot  aoy  Xwtut 
derivativG  aa>>i/^uineui  eithur  by  dead  or  Ian-  IVoui  any  Aimitfr  propriotur. 
is  the  acqaisitiou  of  property  iu  wi-eelt,  in  treuaurv-U-ovu,  in  wufr,  n  m 
HI01  '"  "^y^^  ^^'''  "^  liwans,  and  the  *iiko;  wliich  oru  uut  tnuicArrW 
■I  «orePeiKH  i'roni  any  former  owner,  but  ari-  iirijjiuany  uiA>EKiif  ™  ' 
th«  mlus  ut'  law,  and  uro  derived  to  particnUr  siibiM-iA.  at,  myal  fnn— . 
hia  Ijoiinly.  Tbesu  arc  asuribcfl  to  liim,  partly  anon  the  [tarUeuIikr  nami 
tionod  ill  the  eighth  ebaptcr  of  the  f'urmur  Ihiok  ;  and  partly  uptin  ifae  f 
priitciplu  of  their  being  Aunu  muantui,  and  thurL-foru  vtT»t4^d  in  llie  kuw,  ■ 
to  preserve  th«  Dcace  of  the  public;,  as  in  tru«t  to  btnpluy  tbuiB  for  Uat 
ana  ornament  of  the  commonwealth. 

Th(^re  is  also  a  kind  of  prcro^ali\-e  copjfriffhl  autMisUd)^  in  nirtmra 
whii:h  Ih  \u.:Ul  to  bo  vested  in  tho  orown  upon  dilTcircnt  nmatin*.    TIraa,  I 
king,  ua  tha  uxueutivu  mogiMtntt*^  hit:*  the  ri^bt  of  proraalfpuing  to  tlv 
all  acta  of  Htate  and  govurnmenl.    fiiht  give*  him  ttto  axdoaKe  --*-=■ 


printing,  at  bia  own  prewt,  or  that  of  hU  ptinUMi.,mlitiittafpari4awMt,fn 
tiona.  and  orders  of  coitndt.  2.  Aa  supreme  lutad  of  the  tsbarct),  be  bau  i 
to  the  publiration  of  all  lilurgiM  and  books  of  ditvne  serviee~  S.  1]«  u 
to  have  a  ri^ht  by  purchase  to  the  eopiea  of  such  laic-btiakit,  yratMiun, 
compositions  iw  wore  tmrnpiled  »r  translated  at  the  ejipuuM!  nt  tht  ntv 
Upon  llioae  two  hiat  prinriphu,  ixmibin<^l,  tliv  exoluaivtj  rtftlit  af  {wiaU* 
ti-QDalation  of  the  BiUe  i«  foundud.'  ^ 

There  still  remains  another  a|iecica  of  prerogulivt  pmprTty,  fonDdad  ■ 
very  different  principle  tVom  any  that  have  been  mvntiunud  iMiAitv;  tha  pn^ 
of  such  animals  fcrtt-  natHree  as  aiv  known  by  the  denuminntiiHi  of^n^ 
the  ritrbt  of  pursuing,  taking,  and  destroying  them :  wbicli  {•  rmud  ia  ihc 
alonu,  nnil  from  him  derived  to  sitch  of  his  subjectc  as  liavi*  rt'cvtod  ihtp 
of  a  choiiiu,  a  park,  a  IVce  warren,  ur  ft«e  Hvhury.     Tbiv  may  1m<J  uf  iiM 


*  If  n  joint-tooiuit  of  any  diatt«l  intiwt  itntimit*  ■uinidiv  tlin  ri^it  M  At ' 
obatt^l  becomes  veiled  in  the  king.  I'hla  wits  di-cidwl.  an<v  marfa  mlaanw'i 
argiiTneni,  in  3  Etii.    The  com  if  rs^portMl  by  Plowd.  iX-Z.  Hi.c  -<i     i^n  Ji^fi* 

J'udga  of  the  Utimmon  Pleai,  and  lii«  wife,  i*«r«  joint-'.  ',  .      .  •«■  I 

aniea  drowned  biiuself,  and  was  found  /«/«  de  wi  *ti<t  1 1 
Eurvivn  to  the  wife,  \iut  tliut  Sir  Jamce'*  iatiiroit  was  f<  <:  '  '''^ 

and  ttiiil  it  cone«jU(^utlvdri.'w  tho  wire's  lut«r«<4t  alonj  --rfM 

<^hief-.|iiilint  Vyift  is  romark>ibly  curious.     "Thn  Tel'^ti 
act,  which  act  ia  alwivvH  done  liv  a  liviuii  man.  anil  in  i  i  < 
Midi  for  h#«aid  Sir  JainM  llslo*  was  dead.    And  lin't  ' 
answrnxl.  bv  dronmine.    And  whn  drownml  hiin  t    Sn 
drown  him^     In  hin  hfotiine.    So  that  t^r  Jamra  IJl>1 
Hales  to  die ;  and  the  not  of  thn  living  man  wat>  the  il-  . 
for  this  oUrdco  it  »  rcusonabU-  to  punicli  thv  tivinic  lu.. 
and  not  the  dcu<l  tnitti.    But  lion  <wn  tin  h»  sshl  to  bi*  i 
meat  conxw  artnr  his  dnttli  ?    Kir,  thi>  onn  Le  doni-  ti<  < 
of  him.  tram  thn  lime  of  the-  ael  done  in  ha  liletimc  wini  Ji  n..-  il.r  ,-j 
tha  titl^and  prdptirty  of  ibiiui  Iliinjt-  whifli  he  had  in  hi«  hl>-iiiiitf_ " 

This  muHt  navn  he^n  n  imikp  of  noioriKty  in  thn  titnif  «(  .'>Iiiik>p<>«r> : 
Tirubfihln  that  ho  inlend'-il  t"  ridlfuh-  lliix  l<?jeal  loaiobr  Ihi-  r<-uoniii(tDrUr*! 
.n  IIam)«t  upon  the  drownhig  nf  Ophvlia.    tiaaSir  J.  lUwkliis'i  luilela'' 
tion.--<.^BIstiliN. 

■  HnwpvpT.  it  *eetnft  to  trii  nsEreed  now  that  both  the  Bibl»  and    .  . 
by  otliw»  than  Ihow  derivinp  the  rij{hl  fhun  tin-  grant  of  tliti  cnnrn. 
tion  oonipriso  banafiiU  nottw;  hut.  with  thin  «xci<(>liini.  Ihr  acik  "^ 
works  is  now  vi-slail  in  tho  ITnivertitim  of  Oxfonl  and  Ijunhridfa 
^«  crown.    Basket  tw.  Uambridgc  Univorsity.  2  Bun.  001.    "     ~ 
lis 
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7  concerning  the  original  of  these  IhrnchiBeSy  or  ro^tiee,  on  whieh  we 
Mi  a  little  in  a  former  chapter:(/)  the  *right  ilaelf  being  an  incor-  r^ji ^ 
\  hereditament,  though  the  firaiu  and  prollu  of  it  are  of  a  personal    ^ 

B. 

iie  first  place,  then,  we  have  already  shown,  and  indeed  it  cannot  be  denied, 
by  the  law  of  natare  ever^  man,  flrom  the  prince  to  the  peasant,  has  an 
right  of  pumaing,  and  taking  to  his  own  ose,  all  soch  crsatarss  as  are /ens 
p«  and  therefore  the  property  of  nobody,  but  liable  to  be  seiaed  by  tlie 
Kcupant.  And  so  it  was  held  b}'  the  imperial  law,  even  so  late  aa 
iian*H  time: — *•  Feng  iaitur  bettim^  et  volucna,  et  cmma  animaiia  qvm  marif 
t  terra  nascunturf  Bimulatque  ab  aliquo  capta  fuerUU^  jure  gaUimti  $taiim  UUmm 
^fMumt.  Quod  enim  nuUius  est,  id  tuUuraii  ratiane  oecupawH  emeeditmr.^g) 
t  follows  thim  the  very  end  and  constitution  of  society,  that  this  natnnd 
as  well  as  many  others  belonging  to  man  as  an  individaal,  may  be  re- 
ed by  positive  laws  enacted  for  reasons  of  state,  or  for  the  su|qKMea  benefit 
•  community.  This  restriction  may  be  either  with  respect  to  the  pknu  in 
thin  right  may  or  may  not  be  exercised;  with  respect  to  the  aniwiaU  that 
e  subject  of  this  right ;  or  with  respect  to  the  per9om»  allowed  or  forbidden 
•reiite  it.  And,  in  consequence  of  this  authority,  we  find  that  the  mnnicipal 
if  many  nations  have  exerted  such  power  of  restraint ;  have  in  general 
den  the  entering  on  another  man's  grounds,  for  any  cause,  without  the 
■^s  leave ;  have  extended  their  protection  to  such  particular  animals  as  are 
y  the  objiH'ts  of  pursuit;  and  have  invested  the  prerogative  of  hunting  and 
C  such  animals  in  the  sovereign  of  the  state  only,  and  soch  as  he  shall 
riae.(A)  Many  reasons  have  concurred  for  making  these  oonatitutioos:  as, 
r  the  encouragement  of  agriculture  and  improvement  of  lands,  by  giving 
man  an  exclusive  dominion  over  his  own  soil.  2.  For  preservation  of  the 
d  species  of  these  animals,  which  would  soon  be  extirpated  by  general 
y,  8.  For  prevention  of  idleness  and  dissipation  in  husbandmen,  artificer!, 
others  of  lower  rank;  which  would  be  the  unavoidable  conse-  r#iio 
«  of  universul  licenHo.  4.  For  prevention  of  popular  insurrections  ^ 
reniMtunce  to  the  government,  by  disarming  tue  bulk  of  the  people  ;(i) 
I  laMt  is  a  n^ason  ot\ener  meant  than  avowiMi  by  the  makers  of  forest  or 
lawK."  Nor,  certainly,  in  these  prohibitions  is  there  any  natural  injustice, 
ne  have  weakly  enough  Hupp<»He4i ;  since,  as  l^utfendorff  observes,  the  law 
not  lien*l»y  take  fnnn  any  man  his  present  property,  or  what  was  already 
rn.  I'Ut  barely  aliridireA  him  of  one  means  of  acquiring  a  ftiture  property, 
3%'  iMfiipancy ;  which  indeiMi  the  law  of  nature  would  allow  him,  but  of 
I  the  laws  of  ttiK'iety  have  in  most  instances  very  justly  and  reasonably  do* 
I  him. 

«  however  defcnnihle  these  pn>viMions  in  general  may  be,  on  the  footing  of 
I.  or  jiiHtice.  or  rlvil  policy,  wo  must  notwithstanding  acknowledge  uat, 
&r  prcMMit  Klia|K*.  they  owe  their  imme<liate  original  to  slavery.  It  is  not 
w4T  the  irruption  of  the  northern  nations  into  the  Uoman  empire,  that  we 
»f  any  other  prohihitionn.  than  that  natural  one  of  not  sporting  on  any 
«  i;n»iiii(U  without  the  owner*s  leave;  and  another  of  a  more  spiritual 
-*^.  which  was  nithcr  a  rule  of  ecclcHiastical  discipline  than  a  branch  of 
ipul  law.  The  Uoniati  or  civil  law,  though  it  know  no  restriction  as  to 
^  (»r  tinttiuih,  M»  far  repinliHi  the  article  of  piavt^  that  it  allowed  no  man 
It  or  s|M)rt  u|M»n  another's  gn>und,  but  by  consent  of  the  owner  of  the  soiL 
^lunum  tuwlum  in^rtdUuff  venandi  aut  aucupiiiuii  gratid^poUM  a  domimo 

(/>!*•«*•  M..1B.                                                             (»)r«aL.k^1.  4,cl^|k 
l#;  loM.  i  I.  li  Kh  Wwtanoali 


^  inrlintHl  to  think  thnt  thin  rcMuion  did  not  operate  upon  the  minds  of  those  wIm 
t  111*  game-Uwn  of  thin  country :  for  in  ■everml  ancient  statutes  the  avowed  o^eci 

^''ouraiee  the  u4o  of  the  Ions-bow.  the  most  effective  armour  then  In  mm\  an4 
k«f*  the  modem  pnu*tir^  of  killing  game  with  a  sun  has  prevailed,  evety  eae  is 
y  to  keep  or  csrry  s  gun.  if  he  does  not  use  it  for  tlie  oestnietkMi  of  gaoie.— 

m 


412  OF  THE  BIGHTS  [Bmk 

hiberi  ne  mgrediatur.*\I{)  For  if  there  can,  by  the  law  of  natare,  be  any  iMb 
imperfect  property  BU]>p08c<i  in  wild  animals  before  they  are  taken,  it  * 
most  rea^)onublo  to  lix  it  in  him  upon  whose  land  they  btq  found.  And  i 
the  other  restriction,  which  relates  to  persons  and  not  to  place ^  the  pontiBc 
canon  law(2)  interdicts  *^  venationes,  et  sylvaticas  vagationes  cum  canihns  tt  a^ 
^4 •. Q  •,  tribus"  to  all  clergjpnen  withoat  distinction ;  grounded  on  *a  savii 
-J  St.  Jerome/ 7/1)  that  it  never  is  recorded  that  these  diversions  were 
by  the  saints,  or  primitive  fathers.  And  the  canons  of  our  Saxoo  dv 
published  in  the  reign  of  king  Edgar,(n)  concur  in  the  same  prohibition:  tb 
our  secular  laws,  at  least  after  the  conquest,  did,  even  in  tne  times  of  po 
dispense  with  this  canonical  impediment;  and  spiritual  persons  were  all 
by  the  common  law  to  hunt  for  their  recreation,  in  order  to  render  them 
for  the  pertbrmanco  of  their  duty :  as  a  confirmation  whereof  we  may  obs 
that  it  is  to  this  day  a  branch  of  the  king's  prerogative,  at  the  death  of  i 
bishop,  to  have  his  kennel  of  hounds,  or  a  composition  in  lieu  thereQl*.(or' 
But,  with  regard  to  the  rise  and  original  of  our  present  civil  prohibitio 
will  be  found  that  all  forest  and  game  laws  were  introduced  into  Europe  i 
same  time,  and  by  the  same  polic}',  as  gave  birth  to  the  feodal  system; ' 
those  swarms  of  barbarians  issued  from  their  northern  hive,  and  laic 
foundation  of  most  of  the  present  kingdoms  of  Europe  on  the  ruins  o 
Western  Kmpii*o.  For  when  a  conquering  general  came  to  settle  the  ecu 
of  a  vanquished  countiy,  and  to  part  it  out  among  his  soldiers  or  fesdal 
who  were  to  render  him  military  sen'ice  ibr  such  donations ;  it  behooved  hi 
order  to  secure  his  new  acquisitions,  to  keep  the  rustici^  or  natives  of  the  cm 
and  all  who  were  not  his  niilitary  tenants,  in  as  low  a  condition  as  posnUe 
especially  to  prohibit  them  the  use  of  arms.  Nothing  could  do  this  men 
tually  than  a  prohibition  of  hunting  and  sporting:  and  therefore  it  va 
policy  of  the  conqueror  to  reson^e  this  right  to  himself  and  such  on  wha 
should  bestow  it;  which  were  only  his  capital  feudatories  or  greater  fcs 
And  accordingly  wc  find,  in  the  feudal  constitutions,(p)  one  and  the  tSBf 
prohibiting  the  rustici  in  gcnenil  from  carrying  arius,  and  also  proicribis( 
'*'4141  ^^^'  ^^  "^^^'  snares,  or  other  engines  for  destroying  the  game.  ' 
■^  exclusive  privilege  well  suited  the  martial  genius  of  the  conqw 
troops,  who  delighted  in  a  t^i^yrUq)  which,  in  its  pui-suit  and  slaughter,  boi«  i 
rescniblanco  to  w.'ir.  Vita  omnis  (says  Caesar,  speaking  of  the  antient  Htm 
in  vcnatitnuhnii  atque  in  stuiliis  ni  jniUtaris  consistit,ijr)  And  Tacitus  in  like  i 
ner  observes,  tliat  quotivs  be.Ua  non  invuntj  multum  venatibua^  plita  pen/tintl 
siguntjfi)  And  indeed,  like  some  of  their  modem  successors,  they  had  do« 
amusement  to  entertain  their  vacant  hours;  despising  all  arts  as  eflfemiasto 
having  no  other  learning  than  was  couched  in  such  rude  ditties  as  wot  i 
at  the  solemn  carousals  which  succeeded  these  antient  huntings.  Aad 
remarkahle  that,  in  those  nations  where  the  feodal  policy  remains  the  moM 
corrupted,  the  foivst  or  game  laws  continue  in  their  highest  rigour.    In  Fa 

(*)  1n«t.  2. 1.  $  12.  Mid  Tkrtnriiin  einp[r«.  paUbhf4  KM.  19iw  teit 

{h  Ih'rnt '/.  I.  :•.  t.  24.  c.  2.  vhlch  pmhiliila  tbn  klUtl^  of  M  V^^  l^"* 

(*i  Mr>;-'/r/.;i,.r/.  1,  (/i^/.  34. 1. 1.  tiitier,  thiit  thi*  court  and  nidlety        -    -    - 

("jCtqi.  i'4.  In  thi>  winter,  daring  thHr 

{*)  4  liHt.  :]>0.  UhI.  it.  4*iH. 

(P)  /'.  uiL  I.  2.  r.  27.  ?  Ti.  {n  lit  ML  Gaff.  7.  ^  c  SOu 

(ff)  In  the  liiwif  of  Ji'nKhis  Khnn.  fi>UDd«T  nf  the  M<HmI         (*i  C.  15. 


*  Wlion  nivlibishop  A1)1)ot.  hy  nn  unfortunate  accident,  had  killed  a  psrk-krcft 
Bho(>tiii<:  nt  a  (h>fr  with  a  cro^is-lK^w,  tlioiiph  it  wn^  allowed  no  hlsme  oould  be  mf^ 
to  tlie  arclibisliop  but  from  the  nature  of  the  diversion,  yet  it  watt  thought  to  briif  ^ 
B(*an(lal  u})on  tlu*  rliurch  that  an  u]iology  wnfl  pnhliMiod  U|K>n  the  oocauon.  whiA 
warmly  and  learn«'»Uy  an<wor«'d  })y  Sir  Henry  Spolmnn,  who  maintained  thai  ikt  i 
bisho]»  woH  in  the  (^\eri>ise  of  an  not  prohibited  by  the  canons  \  nd  ordinaiKM  rf 
cluiroh,  and  tliat  lie  was  even  (lis4|ualified  from  exercising  his  spiritual  ftmctioBi 
Wmp,  referred  the  eonsidcration  of  the  Kubjeet  to  the  lord-keeper  and  arfwalil 
judges  and  bishoj^s,  who  rreommended  it  to  hi8  majesty  to  grant  his  lEraoeadapMS 
\n  fnitJort:m  cauU'ftnn,  si  (iua  Jvrte  sit  trnyularitas,  which  was  done  aooonliaglj.  8m  Vk 
Spclm.  107. — Christian. 
720 
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is  properly  the  king's;*  and  In  sanM  mtU  of  Ctannanjr  H  it  desth  tbrtk 
to  be  found  hunting  in  the  woods  of  Uie  nobiUlj.(0 
OS  in  £ngland  aliio,  hunting  has  ever  been  esteeined  a  moat  princely 
I  and  exen-iHe.  The  whole  island  was  replenish^  with  all  sorts  of  game 
ne  of  the  Britons;  who  lived  in  a  wild  and  pastoral  manner,  withoot 
;  or  improving  their  grounds,  and  derived  mveh  of  their  sobaisteDce 
chases  which  they  all  enjoyed  in  common.  Bat  when  hosbandry  took 
ier  the  Saxon  government,  and  lands  began  to  be  enlthratedyimprovedy 
jsed,  the  k^asts  naturally  fled  into  the  woody  and  desert  tracts;  which 
led  the  fonwtH,  and,  having  nevar  been  disposed  of  in  the  first  distri- 
'  UndH,  were  therefore  held  to  belong  to  the  crown.  These  were  filled 
at  plenty  of  game,  which  our  royal  sportsmen  rsserred  for  their  own 
t,  on  pain  of  a  pecuniar}'  *forfeiture  for  such  as  interfered  with  r^At^ 
ereign.  But  every  fVeeholder  had  the  full  liberty  of  sporting  ^ 
own  territories,  provided  he  abstained  from  the  king's  forests :  as  is  IfaDy 
i  in  the  laws  of  Canute,(M)  and  of  Edward  the  Confessor  :(v)  **8it  pi- 
>  dignuA  ra%ati<me  sua,  in  sytva^  d  in  agri$y  tihi  propriiMf  ei  la  d<MNinio  9uo: 
at  omnis  homo  a  venariis  rt^iis^  uiticunque  paeem  eU  habere  voluerit:"  which 
as  the  autieut  law  of  the  Scandinavian  continent,  from  whence  Canute 
derivi*<l  it.  **Cuique  mim  in  propria  /undo  quawUibet  feram  qtioqw  wiodo 
rmiji»um/\w) 

rer,  ujion  the  Norman  conquest,  a  new  doctrine  took  place;  and  (he 
purnuiiig  and  taking  all  beasts  of  chase  or  venary^  and  soen  other  animals 
ftccuuiited  (jitme,  wiim  then  held  to  belong  to  the  king,  or  to  such  only  as 
horiztni  under  him.    And  this,  as  well  upon  the  principles  of  the  feodal 
,  the  k'lnir  \a  the  ultimate  proprietor  of  all  the  lands  in  the  kingdom, 
ig  all  held  to  him  a»  the  cniof  lord,  or  lord  paramount  of  the  foe ;  and 
refont  ho  has  the  right  of  the  universal  soil,  to  enter  thereon,  and  to 
ti  take  Huch  creaturcH  at  his  pleasure :  as  also  upon  another  maxim  of 
nion  law,  which  we  have  iKH(uentlv  cited  and  illustrated,  that  theae 
Are  6«//i(i  vacatitiii,  and,  having  no  otlier  owner,  belong  to  the  king  by 
»gativ('.     Ah  then*fore  the  former  rt*ason  was  held  to  vest  in  the  king  a 
tmrMuc  and  take  them  anywhere:  the  latter  was  supposed  to  give  the 
[1  HUch  an  he  nhould  authoriee,  a  sole  and  erriusive  right. 
-ight,  thus  newly  veHte<i  in  the  crown,  was  exerted  with  the  utmost 
t  and  atU*r  the  time  of  the  Norman  establishment;  not  onlv  in  the 
r<»rt*>ts,  hut  in  the  new  ones  which  the  conqueror  made,  by     r^iiA 
:>gi*thrr  vant  *tractH  of  country*  depopulated  for  that  purpose,     ^ 
rved  M»U'ly  for  the  king  8  royaf  diversion ;  in  which  were  exercised  the 
-rid  tyrannicH  and  oi>pn*HHionH,  under  colour  of  forest  law,  for  the  sake 
-\*in^  the  U'aMtM  of  cham»:  to  kill  any  of  which,  within  the  limits  of  the 
ai«  an  penal  as  the  death  of  a  man.     And,  in  purraance  of  the  same 
.  kiiit;  John  laid  a  total  interdict  upon  the  trin^ml  as  well  as  the/e«r« 
vati<»n :  ••  iv//#fMn//ii  tivium  i>fT  t*4tjm  Angliam  interdixit.*'(x)    The  cruel 
ipjHirtaMc  haniships,  whicii  thosi*  forest  laws  created  to  the  subje^     , 
lnJ  (Mir  ancestorH  to  U*  as  jealouH  for  their  reformation,  as  for  the  rem: 
he  fetxlal  riiroun*  and  the  other  exactions  introduced  by  the  Norn      i 
and  a<roniini;Iv  we  tind  the  immunities  of  carta  de  fnrrn^a  as  warmi^ 
'<!  for,  and  extorto<l  from  the  king  with  as  much  difllculty,  as  those  % 
irt'i  itM'lt*     Hy  this  charter,  confirmed  in  pariiament,(y)  many  fori 
lafTtHH-Htcti,  or  stripiK'^l  of  tlieir  ttppressive  privileges,  and  regulatii 

»4.  (•>  M.  rwK  aSL 


f  th«*  fip«t  ronpiiM|uoncc*i«  of. the   French  revolution  was  the  repesl  i 
miii«**Uwrt,  which  ttMik  pla^^e  in  17M9.  nince  which  their  sjrvtem  of  ■■ 
th  rt«iiect  to  giuue  haa  been  Ter}'  much  altered.    See  Gode  Fenal, 
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ivcrc  made  in  the  regimen  of  such  as  remained ;  particularlj-(r)  killing  the  kisj 
doer  WHS  made  no  longer  a  capital  offence,  but  only  punished  by  a  finr,  iibpr 
Honmont,  or  abjuration  of  the  realm.  And  by  a  variety  of  subfioquent  Katu'te 
together  with  the  long  acquiescence  of  the  crown  williout  exerting  the  fom 
laws,  this  prerogative  is  now  become  no  longer  a  grievance  lo  the  subjwt. 

But,  as  the  king  reserved  to  himself  the  forests  for  his  own  exclusive  diTenio! 
so  he  gi'anted  out  from  time  to  time  other  tracts  of  lands  to  his  ftubject*  oDd 
the  names  of  dulses  or  parks,{a)  or  gave  them  license  to  make  such  in  their  oi 
grounds;  which  indeed  are  smaller  forests,  in  the  hands  of  a  8nbjert,  bat  n 
governed  by  the  forest  laws ;  and  by  the  common  law  no  person  is  at  liber 
to  take  or  kill  any  beasts  of  chase,  but  such  as  hath  an  antient  chase  or  par 
unless  they  be  also  beasts  of  prey. 

^-il"!  **^^  ^^  ^^^  inferior  species  of  game,  called  beasts  and  fowls  of  wim 
' -■  the  liberty  of  taking  or  killing  them  is  another  fVanchise  of  royiil 
derived  likewise  from  the  crown,  and  called /r«  warren;  a  word  which  Mpiif 
preseivation  or  custody:  as  the  exclusive  liberty  of  taking  and  killing  fish  ii 
public  stream  or  river  is  called  a  free  fishery :  of  which,  however,  nonewfri 
chise  can  at  present  be  granted,  by  the  express  provision  of  magna  carta,  c.  1$. 
The  principal  intention  of  granting  to  any  one  these  franchises  or  liberties  v 
in  order  to  protect  the  game,  by  giving  the  grantee  a  sole  and  exclusive  po« 
of  killing  it  himself,  provided  he  ])revented  other  persons.  And  no  man.DQt 
who  has  a  chase  or  free  warren,  by  grant  from  the  crown,  or  prescription,  vU 
supposes  one,  can  justify  hunting  or  sporting  upon  another  man's  soil:  nor; 
deed,  in  thorough  strictness  of  common  law,  either  hunting  or  sporting  at  ili 

IIoAvever  novel  this  doctrine  may  seem  to  such  as  call  themselves  fuili 
sportsmen,  it  is  a  regular  consequence  from  what  has  been  before  deurerp 
that  the  sole  right  of  taking  and  destroying  game  belongs  exclusirelr  to  l 
king.  This  appears,  as  well  fi*om  the  historical  deduction  here  madefas'betu 
he  niaj  grant  to  his  subjects  an  exclusive  right  of  taking  them;  which  he  cm 
not  do  unless  such  a  right  was  first  inherent  in  himself.  And  hence  it  w 
follow,  that  no  person  whatever,  but  ho  who  has  such  derivative  right  fron  tl 
crowu^  is  by  coiniuon  law  entitled  to  take  or  kill  any  beasts  of  chase, crock 
game  Avluitsoever.  It  is  true,  that,  by  the  acquiescence  of  the  crown,  the  fi 
quent  grants  of  free  warren  in  antient  times,  and  the  introduction  of  newpenaki 
of  late  l»y  certain  statutes  for  preserving  the  game,  this  exclusive  prero^tirr 
the  king  is  little  knoAvn  or  considered  ;  every  man  that  is  exempted  from  tk 
modern  penalties  looking  upon  himself  as  at  liberty  to  do  what  he  pleases  vi 
♦4181  '  giinn* :  whereas  the  contrarv  is  strictly  tnie,  that  no  inan,  how 
J  well  qualified  he  *may  vulgarly  be  esteemed,  has  a  right  to  encroadb< 
the  rcrval  ])rerogative  by  the  killing  of  game,  unless  he  can  show  a  poiticd 
grant  of  fi-ee  warren  ;  or  a  prescri])tion,  which  presumes  a  grant ;  or  some  i 
thority  under  an  act  of  parliament.     As  for  the  latter,  I  recollect  but  twoi 


the  ownoi*sof  free  warren,  to  lords  of  manors,  and  to  all  freeholders  hariac I 
fer  annum  in  lands  of  inheritance,  or  80/.  for  life  or  lives,  or  400f.  pervonal  M 
(and  their  sei*\-ants,)  to  take  partridges  and  pheasants  upon  their  own,  cr  th 
master's,  free  warren,  inheritance,  or  freehold  :•  the  other  oy  5  Anne,  c.  14, wW 

(')  Oip.  10.  («)  See  pi««  38.  (»)  Mlvr.  c  &,  1 9.   Sot  p^  « 


*T]io  oditor  np])r<>]ionrU  tliat  wliat  the  loarned  judge  has  here  stated  NmctB^' 
first  jtrrrhi^sltm  has  aiison  from  a  niihconoo])tion  of  the  subiect.  The  first  niiimfiiifini< 
is  tlio  l'^  Hio.  II.  c.  1.3,  tho  titio  of  wliirh  is,  **Xone  shall  hunt  but  ther  whohiwti' 
fioifiit  living."  Tlio  preaniMo  ptatt's  that  "  divors  artificers,  lab  ur«rs.  Hvmtib' 
grooms  kei'p  groylioiinds  and  dog^.  and  on  tho  holydays,  when  good  Chritliui  pNfk' 
at  rliurch  hearing  diviiu'  sor\-ico,  thoy  go  a-hunting  in  porks,  and  waiTeiia,aiidfliflBV* 
of  lonlK  and  othors,  to  th<'  vory  groat  <le}«truction  of  the  same;  and  BonclHMi  ^ 
siirh  colour  thoy  make  thoir  assomb1io8,  conferoncos,  and  conn>iracic«lbr  ID  nt' 
disobey  their  aliegiancc:   it  is  therefore  ordained  tluit  no  artUmr,  UboONi^tf  A 
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ip(»werH  lonU  an<i  lad  ion  of  inanorn  to  appoint  gnmekfepern  to  kill  gamo  for  tho 
of  Hu<*h  loni  or  lady :  wliiHi  with  fuimv  alteration  utill  HuhMRtA*  and  plainly 
Mipp«»fM*i«  Ku<*h  |HiW4T  not  to  havo  Ikhmi  in  them  lH*foro.  The  truth  of  tho  matter 
M.  tiiat  th<*M*  ^anio  lawM  (of  which  we  nhall  have  occaHion  to  micak  a^in  in  the 
fourth  iMHik  of  thctio  (ftinnifMitarioH)  <lo  indeed  qualify  nobofly,  except  in  tho 
iimtjineeof  a  pinickiM'per,  to  kill  >^ine  ;  but  only,  to  nave  the  trouble  and  formal 
prm-esrt  of  an  ad  ion  by  the  pen^m  injured,  who  perhapd  too  mi^ht  remit  tho 
offence,  tlicKc  sl^itutcH  inflict  aihlitional  |H*naltieK,  to  K*  rtH'Ovcn*<ly  either  in  a 
ff«|tular  or  minunary  way,  by  any  of  the  kin^'d  RubjiH*tii  ffVom  ci*rtain  porwmH  of 
interior  rank  wh«>  may  l>e  found  olTendini^  in  thin  particular.  But  it  doea  not 
follow  that  |H*rhonH,  excused  fnMu  thew^  additional  |)enaltieH,  are  therefore  au- 
tki9h2f*1  ti>  kill  pimi*.  The  circumstance  of  haviujiC  1(10/.  prr  annum,  and  tho 
rertt.  an*  not  pn»pcrly  ({UuliHcatictnH,  but  exemptionn.  And  thene  iM^ntonn,  no 
•zenipted  fri»ni  the  pi*nalti(*H  of  the  f^anie  Htatuteii,  are  not  only  liable  to  actions 
of  t^e^p:ihH  by  the  owncrn  of  the  land;  but  aiiM>,  if  they  kill  pime  within  the 
limitM  of  tiny  royal  franchiM*.  they  are  liable  to  the  actions  of  hucIi  who  may 
luive  the  ri^ht  of  chane  or  inn.*  warriMi  thert*in.* 

•l'|H»n  the  whoh»  it  ap|M*arH,  that  the  kin^,  by  hiH  pn«ro^tive,  and  r^iio 
•■«'li  lu'rHons  i\H  have,  under  his  authoritv,  the  roval  franchini^H  of  chaiie,  ■> 
|Mirk.  fni»  warren,  or  five  fishery,  an*  the  only  iiernonn  who  may  acquire  any 
pri>|K*rty,  however  fugitive  and  transitory,  in  these  animals  /ir<r  natunr,  whifo 
UTiii^  ;  which  is  said  to  Ik*  vested  in  them,  as  was  fd»Herved  in  a  former  chapter, 
pruptt-r  pririityium.*   And  it  must  also  be  remem(K*re(t,  that  such  pi*rw»nH  aa  may 


lATXiiAn.  whi<'h  h»th  not  Iiindrt  or  tent'mcnts  to  the  %*h1uo  of  MU.  by  the  Tesr.  nor  nnf 
pric'st  t*t  thi-  vahn*  of  M.,  Hhall  kvo\t  any  dopt.  n«*tff,  nor  enpint's  to  dt*«troy  dec*r,  hareis 
nor  «-<>iify>.  n«»r  <*\Uor  'frfit/fnuhA  ^anx*.  u|m»ii  |iain  of  oin*  y«*4ir's  inipriHonnifni." 

Thi*  ^tatiitf  I'li'arly  iidmit.H  and  r(>!>trainH  the  former  rifsht.     Tin*  1  Jae.  I.  c.  *27,  which 
•fferii«  int4'nd«Hl  fur  thf  fncoiiraffcnifnt  of  hawking. — thf  n)o<it  honinirablc  niiKh*  f>f  kill* 
fff.ifii*-  nt  th:it  tiiii*'. — liffiiiiH  with  a  pMivral  |in»hibititin  to  all  |>iT>on»  whati'ViT  to  kill 
!••  With  ^uii".  lM>i\'t.  *.«>ttiiif!-4lo^*t.  and  ni't<*:  l*nt   (hiTf  i«i  nHiTWanU  h  pntvi-iii  in  thii 
,  that  it  ^hall  ami  may  l»f  hiwtui  f<ir  |mt*(oii<«  of  n  (*«'rtHin  dt^srription  ami  estate  to 
••  |ili«Mj^iiit'*  aii<l  |iartridi;«'s  ii|h>ii  thi'ir  own  land?*,  in  thi'  daytini*'.  with  n«*tM.     Thi^ 
\i««i  rliMfly  rffiT.o  to  t}it'  iift'ivdiii^'  |»rohibitioii  intr<Mlu«**N|  hy  the  utatut**.  and  by 
IIP '.III-  >:ivi-<>t  :i  f.,-t'  p,riHi.<M>ft  lo  the  jhtki-Uii*  thuH  (|iialifii*<l  which  they  did  no|  |miium»«s 
t»*4*-«l. 'fitly  to  that  «tatiit«*. 

Th*'  ••alitor  trii-tt  th.tt  tho<i»  who  will  tako  th«*  tMiibh*  to  fxamin«*  the  Matiitt*  will  t^o 
Tini-*^1  of  th*'  truth  of  this  remark,  anti  that  tht*  nirr<M'tif>n  of  this  orror  aloiK*  will 
tribiiti*  in  !Miiiii*  «l«>^rtM'  (o  thi*  r<*fiitatii>n  of  th«*  d«M*trini*  whioh  th«-  b*arnf<|  judfce  has 

i^vati I  in  this  chaptrr  and  othfr  part^  of  tho  romni<*ntari<»s. — til.  that  all  tho  pinie 

in  lh«*  k:njdoiii  i*.  th«*  pri>{H'rty  of  tht>  kiii^  or  his  ^rant«M*9«,  InMnfr  usually  th«*  l«tr«N  of 
maiit^r*.  |>.  r*.  I'l''  ;i  umiu*  i*«  royal  profMTty.  (4  lM>ok.  174  :i  and  tho  now  i*on»tiiutioii 
Tr-«t*-<l  th<'  ^'h'  pp«i>«Tty  of  all  tlio  piMic  in   Kngland  in  the  king  aloni*.     lb.  4 la. — 

'  H\  -tatiiit'  I  A  "J  W.  IV.  r.  .12  tlio  .arlutrar)'  distinctions  of  »^iff ^*MriV>n  havo  l>oon  flono 
way  with:  and  now  tho  riudit  to  kill  ^anio  iifNin  any  land  i<«  vi-<*ti*ii  in  tho  own  or  or 
omip:*r  trMT**«if.  m  th**  a)>o«'n<-(»  of  a  rooi*rvati<»n  of  th«'  ri^ht  hy  tho  landh>nlj  and  any 
pi*i%«kn  with  ft*'rnii«*i*in  of  tin*  owiht  uv.iy  kill  ^ranio  on  any  lanil.  Hut  the  art  n*<|uir**4 
•11  |<«T«*>ii-  kilhnj  '*r  t.ikin^  iraiii**  to  tako  out  a  yi-arlv  rortifioatt*;  and  iM^rtont  «'**lhn;;  it 
■iu«c  4»i-»  «»l.:.iiii  a  yt-.irlv  lioiMi-o.  Thf  ftl'«*i't  of  thi**  art  xoi'm*  to  Ih»  virtu.illy  tt»\»'-t 
tL«-  ppii^'ftv  in  ^iini**  in  thi*  owni*r  i>f  th«*  l.iiid  whcr«*v«'r  it  i^  l«Mifiil.  aIthoui*li  h**  oann<>t 
atitil  hini--lf  'if  -n*  h  riu'lit  «if  |iri»|'frt\  without  thi'  r*H|uin««|  (H»rtit)oato.  —  Kerb. 

*  Mr.  < 'hrf»ti.in.  in  a  noto  on  thi<<  i^f^Mifit*,  ha.«,  I  think.  fiUON^Mi fully  4*ontnt%'orto4|  x)i^ 

f^wr^l  •!•*•  tniH-  l.ii't  down  )iy  tho  author.   Ilo  has  |Miint4>4|  nut  that  it  ranni»t  fiillow  that 

tb«*  kiiu  'Old  hi-  ^'Linti't"*  havo  a  miIi*  riirht  to  tako  ^nio.  oithor  fn»ni  fou«la]  prini*t|*l«'«. 

if^'Ati***  h'*  i«  th*'  ultiniatt*  |»r<»prii'tor  of  all  land,  nor  fnnn  tho  fart  that  animal* /'i  -  « 

rw  ar*-  *'  M(i  isi'-kii./i.i.     And  h**  han  oitod  a  pMxl  doal  of  authority  t<»  *h*^vr  that  at  nnu- 

n  law  ••vtTi-  |M'r««<»n  r.|^..M*'  jhJi  hail  a  riirht  to  tako  pinio  on  his  own  lantN. 

Th**  <|Mi**ti«in  !•  not  of  nnif'h  iTaotioal  ini|>ortan(N\     (hi  tho  ono  han*i.  it  i«  clear  thai 

ky  afatiitf  Uw  a  |>«*roon  un(|ualitiiil  oannot  kdl  th«*  ganio  o%*en  on  his  own  «**itate:  on  th^ 

h«*r.  it  1"  •*<|ually  olfar  by  (*<ininion  law  that  ho  may  pn*sfr\'i»  it.  and  that  no  man.  how- 

ff*r  <|ualifi***l  (*r  whatov*>r  ultiinato  ri^rhts  ho  may  havo  in  tho  soil,  unless  he  has  thA 

ckiM-  of  chaiK*  or  frvc  warren,  can  enter  to  dc»truy  game  without  •ubji*ctin|[  hinuelf 

Ttt 
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thus  lawfully  luint,  fish,  or  foAvl,  ratiane  privUegii^  have  (sb  han  been  raid  •  oth 
qualified  ])ro])erty  in  those  unimalrt;  it  not  being  abitolate  or  pennanenLb 
lusting  only  so  hnig  a»  the  creatures  remain  within  the  Hmits  of  vaeh  re«peetr 
fruneliise  or  liberty^  and  ceatiiing  the  instant  they  voluntarily  paw  ont  of  it 
i8  held,  indeed,  that  if  u  man  starts  any  game  within  his  own  groondft.  u 
follows  it  into  another's,  and  kills  it  there,  the  property  remains  in  bimfdfj 
And  this  is  gi-rmnded  on  reas<»n  and  natural  justice  :(</)  for  the  property  comu 
in  the  ])Ossession ;  which  ])osseHsion  commences  by  the  finding  it  in  hit  01 
liberty,  and  is  continued  by  the  immediate  pursuit.  And  so  if  a  straneer  ftu 
game  in  one  man's  chase  or  free  warren,  and  hunts  it  into  another  libertj,  t 
j)roperty  continues  in  the  owner  of  the  chase  or  warren  ;  this  property  iriw 
Ironi  j»nvilege,(r')  and  not  being  changed  by  the  act  of  a  mere  stranger.  Or't 
man  starts  game  on  another's  private  grounds  and  killH  it  there,  the  propei 
belongs  to  him  in  whose  gix>und  it  was  killed,  becauM)  it  was  also  «tart 
there ;(/)  the  property  arising  ratione  «o/i.  Whereas,  if,  after  being  Mirt 
there,  it  is  killed  in  the  grounds  of  a  third  person,  the  property  belongs  not 
the  OAviier  of  the  fii-st  gi-ound,  because  the  property  is  local,  nor  yet  to  l 
owner  of  the  second,  because  it  was  not  started  in  his  soil ;  bat  it  vest*  in  t 
person  who  started  and  killed  it,(^)  though  guilty  of  a  trespass  againft  bo 
the  owners.* 
*J.*>m        *i^I*  I  proceed  now  to  a  third  method,  whereby  a  title  to  good»i] 

"  -J  chattels  may  be  acquired  and  lost,  viz.,  by  forfeiture;  as  a  pnniffaBi' 
for  some  crime  or  misdemesnor  in  the  party  forfeiting,  and  as  a  eompeniatk 
for  the  offence  and  injury  committed  against  him  to  \%'honi  they  are  forlriu 
Of  forfeitures,  considered  as  the  means  wlierebv  real  property  might  Inr  1'K  w 
acf{uii*ed,  we  treated  in  a  former  chaptcr.(A)  It  remains  therefore  in  thi^(»!i 
only  to  mention  by  what  means,  or  for  what  offences,  goods  and  ehatteL»  \f^\^ 
liable  to  forfeiture. 

In  the  variety  of  penal  laws  Avith  which  the  subject  is  at  present  encunibrR- 
it  were  a  tedious  and  impracticable  task  to  reckon  up  the  various  fonVistn 
inflicted  by  special  statutes,  for  particular  crimes  and  misdemesnor? ;  $oi&!r< 
which  are  mala  in  st\  or  offences  against  the  divine  law,  cither  natonl  or? 
vealed;  but  by  far  the  greatest  part  are  mala  prohibitOj  or  snch  as  deriTttbe 
guilt  merely  fn)m  their  ])i*ohibition  by  the  laws  of  the  land:  such  a»iid 
forfeiture  of  40^.  per  month  b}-  the  statute  5  Eliz.  c.  4  for  exercising  a  tM 
without  having  served  seven  years  as  an  appivntice  thereto  ;**  and  the  li 
feiture  of  10/.  by  D  Anne,  c.  *2:$"  for  printing  an  almanac  without  a  stiBp^ 
shall  therefore  confine  myself  to  those  offences  only,  by  which  all  the  goodifl 
chattels  of  the  oflender  ai*c  forfeited:  referring  the  student  for  snch,  vifl 
pecuniary  mulcts  of  ditl'erent  quantities  are  inflicted,  to  their  seretal  pm 
heads,  under  Avhich  very  many  (»f  them  have  been  or  will  be  mentioned;  oroi 
to  the  eollrctions  of  Hawkins,  and  Burn,  and  other  laborious  compilem  lodt^ 
as  ni(»st  of  these  forfeitures  belong  to  the  crown,  they  may  seem  as  if  t^ 
ought  to  have  been  referred  to  the  preceding  method  of  acquiring  perMAtlp 

(O  1 1  >Iin1.  T.'k  (/)  lionl  R«yB.  SI. 

{*)  I'liff.  L.  N.  1.  4.  c.  6.  t»)  r«rr.  18.    " 

r«)  lAinl  Knvm.  1:'>1.    2  Siilk.  5r>5.  3}^alk.20a   Coinb.4fiO;  (*}Sr« 

ami  iii>L>  14  ¥^u*u  'J4«». 


to  an  iu-tion  of  tres]»a.<j«.     Kvoii  tlie  lord  of  a  ninnor  cannot  enter  on  hitoopgMis' 
land  witlmut  the  same  rnnsi»(|iHMi<'o. — (.\)1.eriin;e. 

*Th(.^e  (listinctions  ncvtT  couM  hnvo  oxisto<l  if  the  doctrine  had  been  trat  titfi 
i\\o.  fifimo  WHS  the  ]iri)])(M'ty  of  th<*  king:  for  in  that  case  the  maxim  m  mf^aAjmtftm^ 
t'ontl'tiu  fhi/tsiifrntis  must  hav«*  ])r«»vailo«l. 

These  <listinctions  I  liave  ht^ird  recognised  by  lord  Kenyon,  who,  in  an  aefioa  sf  iMN 
direeto<l  u  verdict  tor  tlic  plaiiitiif,  the  defendant  liarins  carried  awar  a  ban  kflrf^ 
the  ]>laintitf'8  greyliounds  ujum  the  defendant's  ground,  but  which  bad  BOl 
then*. — CnRisTiAN. 

»«  This  forfeiture  is  a>)oli<hrd  Ly  the  54  Ooo.  III.  e.  96.— Chittt. 

*^  Tliis  forfeiture  is  also  aholi.xlioiU  and  |)er»ons  uttering  or  exposinato 
almanacs  arc  punishable  with  three  months'  iDiprisonment.     90  mow  XL  a  Aft 

— CUITTV. 

724 


».]  OP  THINOa 

party,  luuaely,  by  prerogative.    But  ae,  in  tlie  insUnoe  of  pwtiil  torbifmxm,  m 

iy  oHen  goee  to  the  informer,  the  poor*  or  eometimee  to  other  peraons;  nnd 

e  total  tbrfeiture,  namoly,  that  by  a  bankmpt  who  ie  guilty  of  felony  ^ 

loealinff  hie  effeete,  aecmes  entirely  to  hie  creditorey  I  have  therefore    r«i42i 

__  JO  it  a  dietinct  head  of  transferring  pro|iertv.  ^ 

Goode  and  chattels  then  are  totally  forfeited  by  oonvietion  of  hi^  trtascm  or 

mitfrmmi  of  treason;  of  pdit  treason ;  oi  fdomy  in  general,  and  pairticalarly  of 

jMawy  d!r  se,  and  of  matuiaugkUr;  nay,  even  by  conviction  of  esocuMObU  komicUU  ;(t) 

1^  mMawni  for  treason  or  felonv ;  by  conviction  of  wdU  larceny;  by  jf^Af,  in 

tiaaeiin  or  felony,  even  though  the  pnrty  be  acqnittea  of  the  flict;  by  etanding 

wmU  when  arraigned  of  felony;  by  drawing  a  weapon  on  a  judge^  or  eiriking  any 

mmo  ca  the  presence  of  ike  king's  courts;  by  pntmunire;  by  pretended  wropkeeiss^  npoa 

a  aooond  conviction;  by  ouding;  by  the  residing  abroad  of  artifioere;**  and  by 

I  skmlitmging  to  fight  on  account  of  money  won  at  gaming.    AU  these  offences,  aa 

)  vill  more  fully  appear  in  the  fourth  book  of  these  oommentaries,  induce  a  total 

1  fevfeiture  of  goods  and  chattels. 

r      And  this  forfeiture  commences  flnom  the  time  of  conviction^  not  the  time  of 
mitting  the  fact,  as  in  forfeitures  of  real  property.    For  chattels  are  of  so 
■e  and  fluctuating  a  nature,  that  to  affect  them  by  any  relation  back  would 
attended  with  more  inconvenience  than  in  the  case  criT  landed  estates:  and 

Crt,  if  not  the  whole  of  them,  must  be  expended  in  maintaining  the  delinqnenti 
tween  the  time  of  committing  the  fact  and  his  conviction.  let  a  fraudulent 
mamrmynnce  of  them,  to  defeat  ue  interest  of  the  crown,  is  made  void  by  statuta 
IB  £lia.  c.  5.» 


CHAPTER  XXVIII. 
OF  TITLE  BY  CUSTOM. 


A  rocRTn  method  of  acquiring  property  in  things  personal,  or  chattels,  is  ny 
mtom:  when'by  a  right  vchIa  in  Home  particulur  {lenions,  either  by  the  local 
waMc  of  Home  partieulur  place,  or  by  the  almont  giMieral  and  universal  usage  of 
tlM  Kingdom.  It  wore  endless  should  1  attempt  to  enumerate  all  the  several 
IdDcb  of  spei'ial  cuMtomA  which  may  entitle  a  man  to  a  chattel  interest  in  difTcr- 
Otti  parts  of  the  kingdom ;  1  shull  therefore  content  myself  with  making  some 
eborrvationA  on  three  Korts  of  cuHtoman*  interests,  wliich  obtain  pretty  gcne- 
wwSiy  throughfmt  most  parts  of  the  nation,  and  are  therefore  of  more  universal 
concern ;  viz.,  hrriofs,  mortuaries,  and  heir-looms. 

1.  lIeriot«,*  wliich  were  slightly  touched  upon  in  a  fbrmer  chapter,(a)  are 

((;raL4lL»l.   3IiMt.31«.   SlMt3».  (•)r^tW. 

"  Bt  the  5  Gfo.  IV.  c.  97,  all  the  laws  roUtive  to  artificen  going  into  fbreign  parts  are 

^  :4re  cmgm,  1  Chitty's  Crim.  L*.  730,  Ac.    If,  howerer,  iMifore  conviction  the  peieonal 
•  propertv  of  a  |M*r««)ii  al^out  to  lie  tritnl  W  convoyed  away  hy  deed,  the  nantee  must  dia- 
tiactly  iirr>%-e  that  thv  tranMu*tion  wa«  Uma  folt  and  for  a  •uffieient  valtiable  cx>n«idenk 
-  tioD.     1  Siark.  Hop.  .UH.— Chittt. 

i-     *  A«  to  honot-«4*rvir«*  an<l  <'u««tom  in  general,  nee  Com.  T>ig.  Copyhold,  K.  1R.   Bae.  Abr. 
Bsrio^     Watkinfi  on  Copyhold.    2  Sauudeni,  tmlez,  llenot.     A  heriot  may  be  dne  to 
tihe  lord  upon  alienation  by  his  tenant,  hy  ruHtom.    Com.  Dia.  tit.  Copyhola*  K.  18.    1 
Mffleriven.  4(1.     It  i«  only  |iayable  on  floath'of  legal  tenant.    1  Tcrn.  441. 

It  wan  <ie4n(ii«i  in  the  cane  of  Attree  ra.  Scutt,  A  Cant,  Rep.  476,  that  if  a  copyheld 


^ which,  upon  tieing  diriUed  into  neveral  tenancieis  entitled  the  lord  toa  heriol  lor  esehj 

^Iseame  reuoit«d  in  one,  the  tenant  would  be  hound  to  render  to  the  lord  the  severs! 

chariots ;  but  tht«  dc^ci^ion  wan  overruled  in  the  cane  of  Garland  m.  JekylL  2  Bingh.  Rep. 

S73k  C  J.  Bent  obnenriog  that  the  authority  which  appeared  to  aovem  the  court  la  Ina 

cane  (Fiti.  Abr.  tit.  Heriot,  pi.  1)  ouaht  to  have  no  weight,  twcause  there  is  no 

authority  a«  that  referred  to  by  Fltsherbert,  and  no  judges  of  the  names  given  eeeiki 

fimnd  to  have  existed  at  that  time.   His  lordship  fUrtber  observes,  **  there  is  nothing 
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usually  divided  into  two  sorts,  honotservice,  and  hmot-custom.  The  former  h 
such  as  are  due  upon  a  special  reservation  in  a  grant  or  lease  of  landis  and  tke 
fore  amount  to  little  more  than  a  mere  rent:(6)  the  latter  arise  upon  no  spct 
reservation  whatsoever,  but  depend  merely  upon  immemorial  usage  and  e 
toni.(c)  Of  these  therefore  we  are  here  pnncipally  to  speak  :  and  they  are  de€i 
to  be  a  customary  tribute  of  goods  and  chattels,  payable  to  the  loxd  of  the 
on  the  decease  of  the  owner  of  the  land. 
<^,.,Q-i         *The  first  establishment,  if  not  introduction,  of  compulsoTT  hai 

"  ^  into  England,  was  by  the  Danes:  and  we  find  in  the  laws  of  ki 
Canute(^/)  the  several  heregeates  or  heriots  specified  which  were  then  exacted 
the  king  on  the  death  of  divers  of  his  subjects,  accordin<r  to  their  respe<vt 
dignities;  from  the  highest  eorle  down  to  the  most  interior  thegnt  or  k 
holder.  These,  for  the  most  part,  consisted  in  arms,  horses,  and  habilimeoti 
war;  Avhich  the  woixl  itself,  according  to  Sir  Henry  8i)elman,f>)  sigail 
These  were  delivered  up  to  the  sovereign  on  the  death  of  the  vassal,  who  co 
no  longer  use  them,  to  be  put  into  other  hands  for  the  service  and  defence  of 
country.  And  upon  the  plan  of  this  Danish  establishment  did  Willtani  i 
Conqueror  fashion  his  law  of  relief,  as  was  formerly  observed :(/)  when 
ascertained  the  precise  n^lief  to  be  taken  of  every  tenant  in  ehivalnr,  aad.  c 
Xvixry  to  the  feoual  custom  and  the  usage  of  his  own  duchy  of  Normandr. 
quired  arms  and  implements  of  war  to  be  paid  instead  of  nionc\*.(^) 

The  Danish  compulsive  heriots,  being  thus  transmuted  into  reliefs,  undenri 
the  same  several  vicissitudes  as  the  feodal  tenures,  and  in  socage  estauc 
frequently  remain  to  this  day  in  the  shape  of  a  double  rent  |>ayable  at  the  da 
of  the  tenant :  the  heriots  Avhich  now  continue  amonjE^  us,  and  preserve  ti 
name,  seeming  rather  to  be  of  Saxon  parentage,  and  at  first  to  have  been  men 
discretionaiy.(/i)  These  are  now  for  tno  most  part  confined  to  copyhold  teow 
and  are  due  by  custom  only,  Avhich  is  the  life  of  all  estates  by  copy;  and  p 
haps  are  the  only  instance  where  custom  has  favoured  the  lord.  Yor  thi#  p 
mcnt  Avas  originally  a  voluntary  donation,  or  gratuitoas  legacy,  of  the  teiiai 
perhajis  in  acknowledgment  of  his  having  Iwen  raised  a  degree  above  villeiMa 
when  all  his  goods  and  chattels  were  quite  at  the  mercy  of  the  lord;  a 
^,.^11  *custom,  which  has  on  the  one  hand  confirmed  the  tenant's  interHl 
-'  exclusion  of  the  lord's  will,  has  on  the  other  hand  established  thk  i 
cretional  ])iece  of  gratitude  into  a  permanent  duty.  An  heriot  may  alsoqp 
tain  to  free  land,  tliat  is  held  by  sen'ico  and  suit  of  court;  in  wbi'eh  caw  a 
most  commonly  a  co])yhold  enfranchised,  whereupon  the  heriot  is  still  doel 
custom.  Bracton(0  speaks  of  heriots  as  frequently  due  on  the  death  of  bo 
species  of  tenants: — "*'.sf  quiiiem  alia  praesiatio  qucr  nominatur  heriettum  ;  Mtaa 
liber  vd  srrcus,  in  worte  fiua,  doininum  svumy  de  quo  tenuerit^  respicit  de  mWion'  an 
sua,  ve.l  de.  secundo  meliori,  ifecundum  diversam  locorum  consuetudinem"  And  A 
ho  adds,  **  magis  fit  de  gratia  quam  de  jure;**  in  which  Flcta(ifr)  and  Brittoo 
agree:  thereby  ])laiiily  intimating  the  original  of  this  custom  to  have  bs 
merely  voliiiitary,  as  a  legacy  from  the  tenant;  though  now  the  imiacBOii 
usage  has  established  it  as  of  right  in  the  lord. 

This  heriot  is  sometimes  the  best  live  beast,  or  averium^  which  the  teii 

(»^  2  Sniiful.  ir.fi.  <9\  LL.  Gun.  C^mii.  c.  SS.  SW  9L 

(«)  Cii.  Ci>(i.  { -i4.  (*)  Lninhard,  IVnaiby  of  ~ 

(J)  C.  »:-.•.  !'•  £.  2,  c.  .1M  «. 

(' .  nf  K.-niK  c.  18.  (*i  L.  3.  c  W. 

(/)  I»«Ki-  05.  (»)  c.  m. 


in  any  hook,  or  in  any  modern  treatise,  that  goes  the  length  of  showing  thai  whfs  d 
CHtatcs  aro  a^ain  unit4'd  tlio  m>vora1  heriots  continue  to  be  paid.  We  are  to  aaj  vhick 
without  any  custom  boin^  found,  it  is  tlie  necesnary  legal  consequence  that,  whfS  i 
estate  has  bciMi  divided  and  again  reunited,  all  the  heriots  are  to  be  paid  allfriWi^ 
union  of  the  several  estates  that  were  paid  whilst  it  was  divided.  We  say  thcrs  ii  ao  wi 
law,  nc  such  do<'trine."  2  Hingh.  Kc]i.  'M\,  A  custom  for  the  homage  to  aae*  ■  <^ 
pensation  in  lieu  of  h«'riot,  to  }>e  i)aid  hy  an  incoming  copyholder  on  surmKkrorifiH 
tion,  is  not  goo<l.  If  tlie  lord  set  up  a  custom  to  have  the  best  live  or  dead  cMd* 
a  Iieriot,  qucre  if  the  tenant  can  modify  that  custom  by  pleadiQsaii 
homage  shall  assess  a  com]M'nsation  in  lieu  of  the  heriot.    1  B.  & ^£BS.< 
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n  ftoHticHhcd  of,  (which  i.s  particulnrly  denominated  the  Tillein'fi  relief  in  the 
piity-iiiiith  law  ol'  William  the  (N)nquenir,)  HOinetiniea  the  hent  inanimate 
mJ.  iindor  which  a  jewol  or  |)ie<*e  of  plate  may  be  ineluded:  but  it  ii«  always 
^n*intil  chattel,  which,  imnuHliately  on  the  death  of  the  tenant  who  wan 
(  uwner  of  it,  lK*in^  aMcertuined  by  the  option  of  the  lord,(m)  bocomen  vcHited 
htm  an  his  pn)|K*rtv;  and  in  no  char^>  u|)on  the  landM,but  moi\*ly  on  the 
mIn  an«l  chattcU.  'I^he  tenant  niiint  Ik*  the  owner  of  it, elae  it  cannot  U*  due; 
1  thei*eti>n*,  on  the  death  of  a  fcnRM*overt,  no  heriot  can  be  taken;  for  nhe 

I  have  no  owiienihip  in  tiling  |K*rminal.ia)  In  ^ome  places  there  Ih  a  cus- 
aary  compoHition  in  money,  aH  ten  or  twenty  Hhillin^  in  lieu  of  a  heriot,  by 
ich  the  lonl  ami  tenant  are  lx»tli  bound,  if  it  l»e  an  indinputably  antieiit  cus- 
a;  but  a  new  com|M>Hitioii  of  thin  H4»rt  will  not  bin<l  the  repreHeiitati%*iii  of 
ber  luirty ;  tor  that  amounta  to  the  creation  of  a  new  cuKtoro,  which  in  now 
[>OM>»il»le.(  o  \* 

••J.  MortuarieH  are  a  norl  of  ecclertiaHtieal  heriotn,  l»ein^  a  customar}'  r *!*>'% 
t  chii tiled  by  and  due  to  the  mi n inter  in  wry  many  pariNht*t«,  on  the  *■  " 
\\\\  of  liih  parisiiioiierH.  They  neem  originally  to  have  bi*en,  like  lay  heriotn, 
y  a  Voluntary  UMjueht  to  the  church ;  Ikmu^^  intende<l,  aH  I^yndewixb*  infonuA 
fnnu  a  coii.stitutioii  <»f  an*hbiMhi>p  Laiiixhitui,  an  a  kind  of  expiatii>n  and 
eniN  to  the  «*ler;^y  for  the  |N»rsoiial  tithes,  and  other  eccleHiaMical  tluti(*t(, 
icb  tin*  laity  in  their  lifetime  nii^ht  have  nef^lectiHi  or  for^»tten  to  pay.  For 
A  pur|>oM',  itftrri  fn  the  lonTn  lieri(»t  (»r  lK*Ht  ^oinI  wan  taken  out.  tlie  second 
t  chattel  wan  n'Herved  t«i  the  church  as  a  mortuary:  **«i  dtrrtfrnM  ftlura 
^Uf'rit  atitnhtliii,  iipttmn  rui  *h'  jurr  furrit  drhitum  r»'.<f*rr«ifo,  errirjtitr  ^utr  sin*'  tbdo^ 
wit\  sfi  mutrtidirtome  ifmilifnt,  pro  rrrnw/H'njtittinnt'  xuhfriicti'tnis  thritmirum 
'ji4tn'iftum,  ui'rnnn  tt  ohliitinnuin^  .sfrurnhim  mflhijf  ahimul  nst'rvrtur,  ft»'jtt  *Mtum^ 
»  j^4ilutf  ainiutv  fiua'.'\tf)  And  then*fiire  in  the  lawn  of  kin^  ranuteif)  thiA 
rtuarv  in  called  Mtiil-m-ot  ( f  aplf  ccac )  «»r  >ijiuhtthtin  aniimr.  And,  in  pursuance 
th«'   ?«arne  principle,  by  the  laws  of  Venice,   when*  \\o  iH*rsonal  tit  hen  hiive 

II  paid  diiriiii^  the  lite  of  tlie  party,  they  ai*«*  paiil  at  liis  death  i*ut  of  bis 
rcliaii'ii-M*.  jcwcN,  and  «»ther  iiioval«K"*.i> )  So  al*^,  by  a  similar  pi»liiv,  in 
in*  c.  every  man  that  dicii  without  beipieatliin^  a  part  t»f  his  estate  tii  the 
mil.  uhirli  ^\a"i  calliMl  *hjinq  \rithnut  rttnh^.^nm,  was  formerly  deprive*!  of 
rif*iiaii  I'lirial :  or,  if  ln»  dii»<l  intestate,  the  n*lalioiis  of  the  de<"eased.  i«»iiitly 
h  ilic  I'lnlifip,  iiaiii«>>l  pmiHT  arbitratoi*s  to  determine  what  he  iMii^ht  t*>  have 
en  ii»  Till'  (liiirch  in  case  lie  had  made  a  will.  But  the  parliament,  in  \M^, 
Ircoid  llii«»  i^rifvaiHv.i  r » 

t  wa**  aiiticiitly  ii<«iial  in  this  kini;<lom  to  brini;  the  niortuan'  to  church 
niT  with  the  riirp*M'  when  it  canii*  to  Ih*  burii*<l ;  and  thence.  M)  it  is  sonits 
!«•«*  i-allcd  a  ''trfitprts,  fit :  a  *term  which  In'sjK'aks  it  to  have  \h*vu  r  •!.•*• 
-e  a  v.»liiiiiarv  donatiMn.  However,  in  Hracton's  time,  w)  earlv  as  1-  ** 
nrv  III  ,  We  tiihl  it  riveted  into  an  establisluNi  custom:  insiunuch  that  the 
|m-i-  •»!'  lii-riotN  and  inortuarirs  wen»  hebl  Xo  Ih»  necessan*  inun»dientj*  in 
rrv  l«-.taiin-nt  *>i'  chattels.  "  Imjinrnt.*  iiufrm  tUM  qnih^H't^  qui  trMamfHtum 
tTi^.  I'niMHHm  .<uum  ill-  mtliori  ff  *fUiim  h'thut'tit  rf'i'«»;//i'Mfvr#* ;  et  f^tstta  rtu^h' 
m  /'  .//i'/  in,ii'>r':"  the  luni  must  have  the  In^st  i^innI  let\  him  as  an  heriot, 
1  !!!•'  cliuri-li  till*  scfiind  best  as  a  niortinirv.  Hut  yet  this  custom  was  dif- 
•fit  in  ilitfiTcnl  |»la'cs:  ••  in  f/uiftus^tim  l.^cis  Lifnt  e»^'lfjtiti  nwdiut  itninuii  df  «•*>«- 
fuifif  ;  in  ifHifm.^iltim  .'^truudum  rJ  tirtium  ttuliujt ;  I't  in  tfuibusdam  nihil:  ft  ii/c» 
ixt^r  i/t!,t  i.^t  r..tts,i,fui-,  l'H'i/\  u'i  This  cu^^toiii  still  varies  in  dilTen^nt  pla(*ea, 
t'lily  a«  the  inortuaiy  tn  l»e  paid,  but  the  person  to  whom  it  is  payable.  In 
Jff»  the  nii»rtuary  or  i'or-»o-pn»seni  was*  due,  upm  the  death  of  every  clerjy- 
.•  II.  ii  '••  .».»'.  1.1. 

'•  K-iU    ^1     4  f^ifi  .Z.'J.  i«i  l*.ii^>rmlt«B.<irf /Wrpta/.  L9i,(> 'JDi'-tt 

•  (..  I    !•  ;  ;l  I'l  ^|i.  I..  Ii  J>.  r  41. 

IP  I    '    l.ft    l«->  •*    >^l-|r||.  Ulal   «ifTHbf«.r    10. 

•f  /V  -tn     I   I,  lit   3.  I*   lir«ti.-ii.  I.i,e»,   l'1*t  I.  i.  r.  ST. 

An<l.  in«h'«"l.  li»Tii«i*  th«'ni-*«*lves  will  in  i*«»ur»»c  «if  time  c«*n4t*  ti»  Ih»  exi|tibb*.  one  of 
f«i|'vholi|   Kiilr.iiiiln^t'iifiit   ActM  1 1'>  A   Iti  Vict,  c 'M.  i  *.*7  I   haviiift  fiiiftbb-il  either 
I  ur  temint  tn  ci^uiih;!  th<*  cxiinguif«liment  of  this  ancient  feudal  burdt*n. — Kiaa. 
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miin,  to  the  bishop  of  the  <liooose ;  till  ubolisihiMl,  upon  a  recompense  ffiven  t  :■ 
l»isli()p,  by  tlio  istatuie  12  Anno,  st.  2,  o.  6.  And  in  the  arc-lnluaconry  oi"  th^r 
a  oiistoin  also  prevailed,  that  the  bishop,  who  ih  also  arehdeai'On,  ^h(»u.<i  u: 
at  the  death  of  every  eler^ynian  dyin^  therein,  his  best  horse  or  niiin*.  t^rc 
saddle,  and  spurs,  his  best  ^own  or  eUmk,  hat,  upper  garment  umier  hisi  j>.oi 
and  tipiK't,  and  also  his  best  signet  or  ring.fo;)  But,  by  statute  2^  Gi-<x  II.  t. 
this  mortuary  is  diiveted  to  cease,  and  the  act  has  settled  upon  the  bi!iti«»p 
equivalent  in  its  room.  The  king's  claim  to  many  goods,  c»n  the  death  ut" 
prelates  in  Kngland,  seems  to  be  of  the  same  nature :  though  Sir  K«lwapi  I'-  ke 
aj)i>rehends  that  this  is  a  duty  due  upun  daith,  and  not  a  mortuary  :  a  iii>tiiiit 
Avhich  seems  to  be  without  a  ditt'erencc.  For  not  only  the  king  8  ecM-lt-*iji«t: 
character,  as  supreme  ordinary,  but  also  the  S])ecie8  of  the  gowls  elainu><l.'AL 
bear  so  near  a  resemblance  t(»  those  in  the  archdeaconry  of  Chester,  whirL  « 
an  acknowledged  mortuary,  puts  the  matter  out  of  dispute.  The  kin*;.  a*.^r- 
ing  to  the  reeord  vouched  by  Sir  Kdward  Coke,  is  entitled  to  six  thinj:*:  \ 
*4'>"'l     *hishop's  best  hoi*se  or  palfrey,  Avith  his  furniture;   hirt  eh»akor;:..^ 

"'  -1  and  tijjpet;  his  cup  and  cover;  his  1>asin  and  ewer;  his  gtdd  riii;::  »: 
lastly,  his  mata  canum,  his  mew  or  kennel  of  hounds;  an  was  lueutiuued  iu : 
preceiiing  chapter.!, -r) 

This  variety  of  customs,  with  regard  to  mortuaries,  giving  frequently  a  h^c< 
to  exactions  on  the  one  side,  and  frauds  or  expeuMve  litigations  on  the  oll.»r: 
was  thought  ]n*<»j)er,  by  statute  21  Hen.  VIll.  c.  G,  to  reduee  them  to  Hjme  ki 
of  certainty.  For  this  purpose  it  is  enacted,  that  all  mortuaries  or  eorse-piV"<! 
to  parsons  (d*  any  parish,  shall  he  taken  in  the  following  manner;  unle>!i  wLt 
by  custom  less  or  none  at  all  is  due ;  viz.,  for  every  ]>erMMi  who  does  mn  \a 
goods  to  the  value  of  ten  marks,  n(»thing:  for  every  person  who  leave*  :r«-<0* 
the  value  of  ten  marks  and  under  thirty  pounds,  «-i«;.  4^/.;  if  above  thirty  }«"ii 
and  under  forty  pounds,  i\,<.  S^/.j  if  above  forty  pounds,  of  what  value  s-ti 
they  may  be,  U».s.  and  no  more.  And  no  mortuary  shall  throughout  ilu-  ki! 
dum  be  pai<l  for  the  death  of  any  feme-covert;  nor  for  any  child:  norI<«r4 
one  of  full  ago  that  is  not  a  housekeei>er ;  nor  fi>r  unv  wayfaring  man :  but  ?a 
waytiiring  man's  mortuary  shall  be  paid  in  the  parish  to  which  he  belong,  i 
upon  this  statute  stands  the  law  of  m<»rtuaries  to  this  da^'. 

3.  Ileir-loonis''  are  such  g<»ods  and  personal  chattels  tt.s,  eontrarj*  to  the  uti 

('.  Cn.1.  ear.  237.  (Vf  2  Uvt.  4»1.  f«)  Trnfee  41S. 


*  A  v*ni\i  of  iMjiiity  will  nevtT  letter  ]»orHonal  jiroporty  Viy  iidjudirin^  it  to  l-**  ]u\  \  -ir 

a  will  as  an  lieir-lofjui.  uiK»n  jtrcsnniption  :  m«)re  esjK'fially  in  thi*  Ciis«»  of  a  t»»>ta!««"w 

wlu-n  >\u'h  was  lii^  intention,  knew  Imw  to  rx])ress  it.    A  eluim  which  in  et!»*et  aii^n. 

to  n'strain  alii-nation,  and  jH-rnianently  to  givr  to  personalty  the  i*haraei<*r  of  iinr.»\-i'. 

to  n-alty.  ran  only  br  <»nf'on'<'d  on  clear  j»roc>f,  not  by  doubts  on   th»^  oon>*ruv;;  '  ■• 

will.     Sa villi*  r.v.  Lord  Senrboroufrli.  I  Swan<t.  'i4t*».     l^»on  vm.  Comfort h.  2  Vf>.  S^i.  - 

Wyth<»  rs.  Hla(>kinan.  I  Vi*s.  Sen.  •-20*2.     Still.  wlien>  n  to-stator  linx  direi-'t^l  th.i!  ••■"' 

jioi>onal  chattels  >liall  jro  as  lieir-loonis.  though  the  limitation  may  not  havt>  L-t^r.  r- 

in  sueh  terms  as  the  law.  in  a  striet  s«'n>e.  re<|uire»i  f<ir  settling  h«*ir-loom9.  I«»ni  Hi 

wieke  s«>i'nis  to  liave  held  that  a  iMUirt  of  eijuity  sliould  be  clis|i<>siHl  to  give  edt^'t  *•* 

ch-ar  inf»nt,  a>  i'ar  as  it  can  be  made  consistent  with  the  ruh»:<  of  law.     Gowrr   t.*.t 

venor.  r.arnard.  .')<•,.  C,:\.  S.  ('.     '►  Mail.  :;:;S.  ;J4'.>.     TfuHbrd  r.v.  Tnitfortl.  A  Alk.  /.4'.*.    J 

loi"d  KMon  i>  n*]»orte«l  to  have  saitl  tliat  heir-looms  area  kin<l  of  pro|K'rtv  iih.»"K. '. 

all  .*//"•''//•  hiMjne-«ts,  are  rather  favoin'ites  of  the  eourt  of  elianeery.     Clarke  »-^.  Tb»- 1 

of  ( irniondr,  .hu-oh's  l{i'p.   11").     However  this  maybe,  it  is*  s«^t'tl<Hl   thai  the  i^-*--* 

ini«'re!»t  in  chattels  .^o  "liven  vi'>ts  i\\  the  first  tenant  in  tail  who  «H>mes  in  tsa>^.    ^'m 

Lord  Krrol.  14  Vfs.  4s7.     And  l<»rd   llanlwieke  hini'^elf  adnntt<*il  that,  in  the  r«^ 

(hiwer  i<.  (IrosM'iior.  he  went  t«)  tin*  ntnioM  allowabh*  e.xtent  of  eonstruetion  us '.b^ 

of  hi'ir-lnoni;^.    l>uke  of  Hriil^'water  ••.«.  K-ierton,  -  Ves.  S^n.  \'2'2.     But.  where  »  !»'•**' 

<'hait«'l  has  luM-n  wi-ll  hmited  a-*  an  lieir-liK>ni.  a  bill  in  <M|nily  will  hold  for  a  ^|.«•i  .rl 

livi-ry  thenM»f  lo  t)ie  party  «*ntitle<l  in  the  pt^s^o^ion.     Kj«rl  of  Mainde^liehi  rj.  Iv- 

V«'s.  A  l^«a.  IS.     An'I  eh-arly.  when-  a  testator  pives  speoitie  articles,  inti*ndiDC  :i'^ 

dixciid  a^  lieir-looni<.  it  i'^  the  duty  of  his  exrentors  to  see  that  8U(*h  inteiili«»ii  ^ 

<'t!«'ct.  a'i  far  a>  li«'s   in   tlu-ir  pnwi-r.     Creilitors  may,  indecnl,  by  adopting  rtMLp«is< 

ini-a^nres.  drivf  tin*  exe«'Mt<ir>  oil"  that  ground,  tor  no  testator  can  in  any  way ei*® 

any  ]iart  of  hi>  ]>rojKM'tv  from  paxnient  of  his  debts;  but  exceutom  Are  bound C0J      " 
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ittelt,  thall  go  by  special  caiitoiii  to  tlie  beir  along  witb  the  inberiUuMik 
lot  to  tbe  executor  of  tbe  liiHt  proprietor.  The  termiiiatioDy  loom^  m  of 
I  ori|(Uial ;  in  which  langua^^  it  aignifiee  a  limb  or  member  ^a)  ao  that  an 
MNn  is  nothing  eUe  but  a  limb  or  member  of  the  inharitanoe.  They  aM 
allv  each  things  as  cannot  be  taken  awa^r  without  damaging  or  diamem* 
( the  freehold :  otherwise  the  general  rule  i%  that  no  chattel  interest  what* 
r  shall  go  to  the  heir,  notwithstanding  it  be  expressly  limited  to  a  man  and 
irs,  but  slittll  %'otit  in  the  exe<7Utor.(6)*  But  deer  in  a  real  ^aathoriaed  ^  ^ «2g 
fishes  in  a  pond,  doves  in  a  dove-house,  &c.,  though  in  themselves  pei^  I- 
chattelM,  yet  ihev  are  so  annexed  to  and  so  necessary  to  tlie  well-beinff  of 
heriunee,  that  they  shall  accompany  the  land  wherever  it  vests,  by  sitter 
It  or  purchttse.(c)  For  this  reason  also  I  ^>prehend  it  i%  that  the  antieni 
ft  of  the  crown  are  held  to  be  heir-hioms  ;(<0  for  they  are  necessary  to 
ain  the  state,  and  support  the  dignity,  of  the  sovereign  for  the  time-being. 
TS  likewise,*  uud  deeds,  court-rolls,  and  other  evidences  of  the  land,  together 
Jie  chests  in  which  thev  are  contained,  shall  pass  together  with  the  land 
heir,  in  the  nature  of  heir-loonts,  und  shall  not  go  to  the  ezecntor.(€)    By 

I  cuHt(»ni  alMo,  in  some  pliu^cH,  carriages,  utensils,  and  other  household  im* 
nts,  may  U*  heir4<>om8;(/)  but  such  custom  must  be  strictly  proved.  On 
.her  haml,  by  aInioMt  gi*neral  custom,  whatever  is  strongly  afllxed  to  the 
»ld  or  inheritance,  and  cannot  be  severed  fVom  thence  without  violence  or 
jpe, ''  qwxi  ab  tniibus  non  facile  rewUitur"(g)  is  become  a  member  of  the 
tance,  und  shall  thereupon  pass  to  the  heir;  as  chimney-pieces,  pamps^ 
ced  or  dormant  tables,  l>enches,  and  the  like.(A)    A  very  similar  notion  to 

prevails  in  the  duchy  of  Bral»ant ;  where  they  rank  certain  things  movable 
%  thiiso  of  the  immovable  kind,  calling  them  bv  a  very  particalar  appella* 
nmiia  v^ilantia,  or  volatile  entutes;  such  as  beds,  tables,  and  other  neavT 
mentH  of  furniture,  which  (as  an  author  of  their  own  observes)  ^tfi^Mh 
igtam  muia  funt,  ut  riUU^  sylvis,  rt  (nlibus^  aiiisque  pnrdiiSt  comparentur;  fMed 
•ni  flit  Julia  if»jiii(  a*dibun  fj'  Jt'^ftinatiuHe  patrisfamilias  coiutrere  videantutp  d  pro 
ipAiruin  w J  turn  a'Mi»ntntur.'\i) 

\er  {K^rHonul  cliattcU  there  are,  which  also  descend  to  the  heir  in  the  natoro 
r-l«Miiiis,  UH  a  nioiiuiucnt  or  t<>ni)»((tone  in  a  church,  or  the  coat-armoar  of 
H*eHt«»r  then*  *hun^  up,  with  the  )K*nnons  and  other  ensigns  of    r^ion 
ir,  liiiitctl  to  hi(«  dc^n*c.     In  this  cane,  albeit  the  fVeehold  of  the     ^ 
b  is  iti  the  parson,  and  those  an*  anncxt*d  to  that  fVeehold,  vet  cannot  the 

II  or  uiiv  other  take  them  uwav  or  deface  them,  but  is  liable  to  an  action 
the  Iieir.(A)     Pewb*  in  the  church  an*  somewhat  of  the  same  nature,  which 

•  •-  ftiM-lm  (ikM.  T,l.  i/iCi)L  lilt.  Ill,  Iti. 

i*,iu.  Uh.  Ssi,  (#•  jipeln. UIuml  177. 

>•    It.i'l  V  (*;  liMud-ftJO. 

!«•  llNt.  IN.  («)  furkmmm'* d»  jmrt  ia^hMwmk, c «;  j ML 

(«»  Mn^  A  It.  UL  ehattHe»,  U.  (*>  U  Mrp.  !«*.  iU  Utt.  IS. 


ss  th4»  hi«r  will  |M*nnit  them,  mil  srtirles  which  their  testator  intended  to  have 
1  sn  hfir-lfMitiiH.     Clarke  ivr.  The  Earl  of  Ormonde,  Jscob*«  Rap.  112,  114. 
f*nu  thst  th**  jcmruulM  of  the  house  of  lonln.  which  are  delivered  ^ratuitoosly  la 
ie«*r.  art*  h«'ir-l«Niiii<«,  4j«>!>(>en<linf;  with  the  title,  anil  csnnoC  be  retained  fajr  a  de- 

Jieer'n  |K*r<MinHl  ri*|ir<*M*iitHtiviit.     I'ptoii  n.  Lord  Farrsrs*  6  Ves.  HU6.— CkiTTV. 
any  i*htttt«'l  1h>  frivi>n  to  a  man  snd  the  heirs  of  his  body,  he  takes  the  entire 
Mtolute  int«*^t•^t  in  it.     There  have  t»t^*n  many  fruttlena  attempts  to  make  pirtmres* 
bofikft.  Hn<l  hoiiM*hol<l  furniture  deiHvnd  to  the  heir  with  a  Cunily  mansion.  Where 
re  left  to  In*  «*t^jov«Ml  ai«  h«*ir-lcM»nii«  by  the  |iersons  who  shall  resftectively  be  ia 
<ion  (»f  a  (*t>rtain  hnu««*.  or  t<»  ile^Mvml  an  heir-loonm  a«  far  a«  courta  of  law  and 
will  admit,  tin*  al*M)luto  interest  of  them,  nuluect  to  the  life4ntereRta  of  these 
•v«*  Iir«*-«>f>tat4*4  in  th«'  r«*al  |>ni|M>rty.  will  vest  in  that  person  who  ia  entitled  to  the 
4tat4«-tail  nr  (•>tatf  of  iiilit-ritanec*.  and  u|M>n  his  death  tlial  inter««t  will  pass  ta 
iMinal  r«*|»r«*f»<*ntativ«*.     1  lirr>.  *J74.    ^i  brt>.  lOl.     1  Hwanst.  &37.— CasuTUM. 
ireficrul.  the  ri^ht  to  the  rufttiMly  of  iitlo-d«*eda  deacvndsor  pssiai  with  the  aslala 
r.ju/i/../ |ir«-««*nt  owner.  wh<*ther  tenant  for  life  or  in  fee.  and  ha  may  nttsin  er 
r  the  fle«*<l  from  any  <»ther  |N*rM>n.    4  Term  K.  2*9.— Caivrr. 
e»  riiihi  to  i*it  in  n  iHirtitHiInr  im*w  in  a  church  ariaea  either  from  pfaacriptieo  as  a^ 
lant  to  a  mt*t•^uage,  or  from  a  faculty  or  grant  from  the  ordinary,  far  ha  has  IJCa 


429  OF  THE  RIGHTS  [B-.  5  I 

inav  (los«'ii(l  l)v  custom  inuiicinoriiil  rwithoiit  iinv  ccolosius«tieal  f«>nr:-r- 
mnii  ll)(»  aiicostor  to  tlio  lu'ir.i/;  lint  tln)U^li  tlie  heir  has  a  }»ri»j»i-r\  '  • 
monuiiK'iit.s  and  esciitehoc)iis  of  hi?*  aiu'Cstors,  yet  lio  has  ihuio  in  thi-ir  !•-;■« 
ashes;  nor  can  he  bnnj^  any  civil  aciidii  ai^ainst  such  as  imlecenily  at  .-,.-• 
not  impiously,  violate  and  disturb  their  reinainr*,  when  (lea«l  and  l>uru>i.  I 
parson,  indeed,  Avho  has  the  tVeehohi  of  the  soil,  may  hrinir  an  aftinn  oi  :-^-*. 
a<Lr*tinst  such  as  dig  and  disturb  it ;  and  it*  any  one  in  taking  up  a  di-a*i  r. 
steals  the  shroud  or  otlier  apparrl.  it  will  be  felony  ;(/« )  for  the  pr»»|iiTty  iukt 
remains  in  the  executor,  or  whoever  was  at  the  charge  ol*  the  funeral.*' 

But  to  return  to  heir-hM)ms;  these,  thou'^li  they  he  mere  oliatteN,  y«i  »m!.- 
be  devised  awav  from  the  heir  bv  will;  but  such  a  iJevise  is  vi.»id.in'  evri.  \ 
tenant  in  lee-simple.'*  For  though  the  owner  niiirht  <lurin£c  his  life  havo  -I; 
disjKised  of  them,  as  ho  might  (»f  the  timber  of  the  estate,  ^ine^^  as  the  iiih* 
anco  Avas  his  own,  he  might  mangle  or  dismember  it  as  he  nlea.-^^'d :  \vi  i: 
being  at  his  death  instantly  vested  in  the  heir,  the  devise  (^which  is  -iul  ms'; 
and  not  to  take  etfeet  till  aftir  his  death)  shall  be  postponed  to  the  lu*: 
whereby  they  have  already  descended." 

(«)  rj  ni-t.  'j-ri.  12  iii'i..  ii-r).  (•)  i  Co.  utt.  iss. 

("*j.'t  iiift.  nil.  12  lu-p.  113.  1  iiiii.  I*,  e.  f>i5. 


dispcsition  of  nil  pews  whirli  aio  nt>t  eluimod  hy  pre.srription.     Gibs.  Co*!.  —1. 
geuerully,  a.s  to  tlie  rij:lit  to  jm*\vs.  1  l*hill.  K.  C.  oh). 

In  an  action  upon  the  ea>e  lor  a  <li-sturhanci«  of  the  onjoymont  of  a  p»»w.  if  :h»»!*.j 


it  had  iMH'n  so  annexed  lor  thirty  years,  hut  that  it  hail  no  f.xisionee  U't»iri*  that  !.::-• 
was  lu'ld  tlii«<  nio<lern  coiiniu'ncenu'nt  defeated  the  prt'seriptivf  <laiui.    •'>  T.  K.  -". 
an  action  apiinst  the  ordinary  the  ]ilaintill'  must  ulh.«;;e  aind  prove  repuii-s  nf  ih*- 1' 
1  Wils.  .SliC). — CnKi>Ti.\N. 

But  a  })Osse>sory  ri;:ht  to  a  pow  is  >ufii('i«'nt  to  sustain  a  suit  in  tlie  <»e«h**ia"it:'Ml  ^•' 
ai;ainst  a  mere  disturlM-r.  1  I'liill.  K.  ('.  .'ibi.  See  further  the  eases  and  pr-^t-^J. l:* 
Chitty  oil  PI.  S17.     Com.  I)i;r.  Aetioiroii  Case  for  IHsturbunoe.  A.  5.     12  ^viund.  IT".  •- 


-CniTTV. 


The  owner  of  a  pew  lias  a  ri^ht  to  tlie  (welusive  use  of  it  on  all  oocasii»n*  wh-ij  ' 
oliureh  i>  opi'U,  whetln*r  Inr  win^hiji  i»r  any  oth»»r  purpose,  can  put  a  fii.«ti'niiij  •  i.  ' 
d(.K)r  and  maintain  trespa>s  a;zainst  any  pi-r^-nn  who  enters  against  hi*  will.  .I.w  k-  r 
Kounseville,  ')  Met.  1-7.  Shaw  iw.  Hevi-ritl^e,  .*»  Hill.  L'ti.  If  the  ehureh  U»  pnil-*i  •. 
aiul  rebuilt,  the  parish  or  eor|»nration  di»es  not  suhjei't  itself  to  any  liability  l*"*  ir.«» ! 
prietors  of  ]n«ws  in  the  old  editiee.  Fusst?tt  vs.  Hoylston,  I'l  Piek.  iltJl.  KeIio;ri: '•«.  !"• 
mstiii.  is  Vfrmonl.  -•»•». — Sii.\k>w<mhi. 

"  It  ha<  hri-n  <h't«'rTnine«l  that  ^tejdin;;  deadlwidies.  thousih  for  the  iTiipr<'»vi»m»*rT-'! : 
8cien<'f  of  anai«nnv,  i^  an  indietai>le  otloniH' as  a  mi<ilenieanour :  it  U'lna  4n'>n-:i'"- 
]»raetiee  eontrarv  to  et)inmon  decM-ni'v  and  sho<'kin:»  to  the  genenil  hontiuient?  aiii-i  t' 
in^'s  of  niankin.l     2  T.  U.  Too.     2  hivK-h,  "»ii«»,  S.  c". 

Thoii-:!!  a  philosopher  may  l»e  regardles**  of  liis  own  hody  after  death,  yet  he  n 
b«»  <le>titiite  ot'tlu'  feelings  of  humanity  if  he  ct^uld  brar  without  fx>n«*ern  th.it  iht-i* 
of  a  ]u*lov«il  wife.  dau;»hier,  or  sister  Iiad  been  e.xposed  to  public  view  and  mASid*'^ 
the  dissf<'ti^r*.s  knife. 

The  })rineipK»  is  well  descrih^d  hy  Cieoro: — rA-  humnt'vmf:  umnn  tmetidum  rjtt,  (^-mtfrnn-^J^ 
nitfii.t,  /"'/I  rif'/Zfi/rni/tiiu  in  /ic^tris ;  ifd  Utmrn  fhortiutrum  ntrfmra  mhil  srntire  int€^K*;t2thuM.  {^»Jf- 
autrm  t\msu,t-i.lini  Jtimirifut'  li.ififtiti,  sif,  iti  I'urint  I'lri.      Cie.  1  Tu.^e.  U.    1<W. — (^URlSTli!^'. 

•'That  i>,  if  the  iiih«M'itane»'  to  whieh  they  are  nttaeheil  \iO  iillowiHl  t«>  (leMvnd  l- ^: 
but  if  that  111'  devi>»Ml  away,  the  heir-looms.  1  eoneeive,  would  go  with  it  loth<»»irVj- 

Ool.KRIlXiK. 

•Co.  Litt.  IM").  ISC).  The  l.iw,  as  here  laid  down  on  the  authority  of  loni  Cok**.  >*• 
ported  hv  many  other  auth(iritie<«.  though  it  hits  lH>eu  (|ueMtiou(Hl  in  \\\>iMld.  V:n.  U 
vol.  11.  p.  M»/ 

The  term  of  heir-lo(»m  is  ofti-n  a]>])rH'<l  in  praotiee  to  the  ca.^e  where  rertain  d-" 
— f(f»r  exanipli'.  pietures.  platf.  i^r  furniture — ;nv  diri'etefl  by  will  or  settlement  !••?  • 
the  liniitatidn**  thereliy  toad*- «»f  sonn'  family  man-*ion  or  estate.     Hut  theiri.ol>* 
lii're  enijiloyrd  in  it<  ^^trii't  an<l  pro|u'r  si'nse.  n<)r  is  the  disposition  itM^lf  Unor-i*  • 
tain  ]inint  etleeiual:  for  tlie  artieh»^  will  in  suoh  ea<e  belong  al>solutely  to  ihi*  fir**  f* 

8on  who.  under  tho  limitation^,  would  take  a  vested  estate  of  inheritttnee  i&  wx 

Willi 
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CHAPTER  XXIZ. 
OP  TITLE  BY  SUCCESSION,  UAKRIAOE,  AND  JUDOMSNT. 

Im  the  present  chapter  we  shmll  take  into  ooneidenition  three  other  epeeiee  of 
itie  to  goods  and  chattebi. 

Y.  The  fifth  method  therefore  of  gaining  a  property  in  chattetey  eitber  perMmal 
or  real,  is  by  sueeesaion:  which  ie,  in  etrictnees  of  law,  onlv  applicable  to  Mrpe- 
nMms  aggregate  of  many,  ae  dean  and  chapter,  mayor  and  commonalty,  maater 
and  fellows,  and  the  like ;  in  which  one  set  of  men  may,  by  soceeeding  anoCber 
aetv  acquire  a  property  in  all  the  goods,  movables,  and  other  chattels  oi  the  oof^ 
poration.  The  true  reason  whereof  is,  becaose  in  Judgment  of  law  a  corporation 
Borer  dies :  and  therefore  the  predecessors  who  lived  a  centnry  ago,  and  their 
aaccessors  now  in  being,  are  one  and  the  same  body  corporate.(a)  n  hieh  ideB- 
tity  is  a  property  so  inherent  in  the  nature  of  a  body  politic,  that,  even  when  H 
ia  meant  to  give  any  thing  to  be  taken  in  succession  oy  such  a  body,  that  sao- 
cession  need  not  ho  expressed ;  but  the  law  will  of  itself  imply  it.  80  thai  a 
gilt  to  such  a  corporation,  either  of  lands  or  of  chattels,  without  naming  their 
aQcce!iiH>rs,  vests  an  absolute  pro]>orty  in  them  so  long  as  the  corporation  rmAA\ 
•nbiusts.(6)  And  thus  a  lease  for  years,  an  ^obligation,  a  jewel,  a  flock  ^ 
of  sheep,  or  other  chattel  interest,  will  vest  in  the  successors,  by  suecenion,  aa 
well  as  in  the  identical  members  to  whom  it  was  originally  given. 

Bat,  with  regard  to  sole  corporations,  a  considerable  distinction  must  be  made. 
Vor  if  such  sole  corporation  he  the  representative  of  a  number  of  persona;  aa 
the  master  of  an  hospital,  who  is  a  corporation  for  the  benefit  of  the  poor 
brethren ;  an  abbot,  or  prior,  by  the  old  law  before  the  reformation,  who  repra> 
aeoted  the  whole  convent ;  or  the  dean  of  some  antient  cathedral,  who  stands 
ia  the  place  of  and  represents,  in  his  eoqiorate  ca|Hicity,  the  chapter;  such  sole 
eorp«»niti<>ns  as  those  have,  in  this  rt^spect,  the  same  powers  as  corporations 
aggrt*guto  have,  to  take  iiersonal  property  or  chattels  in  suci*ession.  And  thera- 
Ibre  a  bond  to  such  a  master,  ahiM>t,  or  dean,  and  his  successors,  is  cood  in  law; 
and  the  surc*essor  hIiuII  have  the  advantage  of  it,  for  the  benefit  of  the  aggregate 
aoci'^ty  of  which  he  is  in  law  the  representative.(r)  Whereas  in  the  case  of 
•ole  ooqMirations  which  represont  no  others  but  themselves,  as  bishons,  parsons, 
and  the  like,  no  chattel  intorest  can  regularly  go  in  succession:  ana  therefbre, 
if  a  leane  for  years  be  made  to  the  bishop  of  Oxford  and  his  successors,  in  sodi 
ease  hin  exi^cutors  or  adininiHtrators,  and  not  his  successors,  shall  have  SxXd) 
For  the  word  sure€Ss*)rH,  when  applied  to  a  person  in  his  political  capacity,  ia 
•qaivalent  to  the  wonl  keirn  in  his  natural ;  and  as  such  a  lease  for  years,  if  niado 
to  John  and  his  heirs,  would  not  vent  in  his  heirs  but  his  executors;  so  If  It  be 
nuMh*  to  John  hirihop  of  Oxfoni  an<l  his  successors,  who  are  the  heirs  of  his  body 
politic,  it  Hhall  still  vest  in  his  exec*utors  and  not  in  such  his  suceessora.  The 
rea'Ufri  of  this  is  obvious :  for  besidt*s  that  the  law  looks  upon  goods  and  chattels 
aa  of  too  low  and  perishable  a  nature  to  be  limited  either  to  tieirs,  or  sneb  soo- 
eeasor*  as  are  equivalent  to  heirs ;  it  would  also  follow,  that  if  any  such  eliattel 
tntercHt  ("granted  to  a  sole  corporation  and  his  successors)  were  allowed  tod^ 
Bcend  to  such  su(*cessor,  the  pn>|H»rt\'  thereof  must  be  in  abeyance  ftom  rmA^ 
tbo  *doath  of  the  pn^sent  owner  until  the  successor  be  appointed :  and  ^ 
this  is  vitninLry  to  the  nature  of  a  chattel  interest,  which  can  never  be  in  abej* 
anre  or  without  an  owner  ;(c)  but  a  man's  right  therein,  when  onea  snspeadod, 
ia  gone  forever.    This  is  not  the  case  in  corporations  aggregate,  wliars  tba  rigbl 

(•lAHt^'A,  OOi^Ult.4t. 

<•>  Sni.  Alf.  III.  JMM^  W.   CiP.  WUM^mi,  (•)  Bnwi^  US. 

r»  Ifnf,  4H.   (>UL  KUb.  4t«. 


0Uf«|i«^in^  thom  to  }m  resl  mtsti*,  and,  if  he  dim  intestate,  will  Mas  to  bis  pstsnasl 
rrpn-^f-ntativt*  and  not  to  hw  hotm.  Gow<»r  «•.  Orosvenor,  Barnard  Cn.  Rsp.  54.  us.  litk 
by  If  arirrav«s  note  IH,  b.,  n.  7. — STBratji. 

ni 
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is  never  in  siispcnso ;  nt>r  in  iht>  ollipr  wilc  corporatintwi  befora 
are  rotlior  to  bo  connidoriMl  lut  lu-iuJn  <>r  an  iL)rgn'fnit«  Ix^^l.Tt 
merely  in  thdr  own  H^lit:  llta  chututl  iiiUir«i>t  tliiuvjun--,  in  nairb  >  twK.i«c 
unci  siibatiiiititilly  vckIlhI  in  tlie  lio)t|iital,  coaveul.  i'lui|iL«r,  or  uUi«r  fg^ 
btxly  ;  Uiougti  Ibe  head  ia  ilio  vUiblo  pomoa  Id  wIiuhh  nuue  Mvory  m»  it  tt 
tin,  tuid  ill  whom  every  interoat  ie  thcrvforo  »aid  (in  [wint  of  Tornil  tMToa. 
tho  geueiiii  rul«,  witb  rucainl  to  wrpurationa  mon'ty  miIu,  i»Uit«, Uwt  nod 
ciiii  go  lo  or  bo  KcqiiTrud  bj-  them  in  riKbt  of  miewtMUun.i /) 

Yul  to  this  riito  there  Km  two  vxctiiitiunk.  One  in  tlit.-  cm*o  af  lliv  kn 
whom  11  cliatuil  may  voNtby  a  grant  til' il  fortnuriy  niadi-  lo  a  |irvutnlin);  lua 
iiin  ituoeoMfon<.(j;J  The  otiier  (.•xo£]>liun  lt>  wliero,  by  «  fiorticmLir  citouna, 
forticuUir  cor]>orationa  sole  have  atquirod  a  power  of  taklotf  particular  d 
interests  in  outiCQaeiun.  And  this  (ustom,  being  a^niottt  tji«  e«Dcnl  U-i 
Uio  common  htw,  most  bo  strictly  iiiterpn'twi,  und  not  oxioDood  to  uj 
cliattol  inlttrooU  tluin  »iicJ>  immuDioriul  uhu^v  will  •triiiily  warmnt.  TLi 
chnmlHtrltkin  of  Luixlon,  who  ii«  u  coqKimliuti  Bute,  uiuy  by  the  ciuirmaf 
dou  tuku  boiuiit  tuid  rYntpni:tuti:ai  to  bituHelf  aud  his  Mii-i-vaMtrw,  lor  the  ti 
the  orphan's  Aiud  ;(A)  but  it  will  uot  follow  IVoiu  tbem^i}  UuH  b«  bo*  ■ 
to  tabu  a  least  for  years  to  hiiimelf  and  bis  suwcsMirs  for  tUu  uuutf 
tho  custom  extends  not  to  that:  Dor  that  he  may  lake  a  bund  lit  liii 
bin  sdccoAsors.  for  any  other  purpuso  tbaii  the  boiH-tit  iif  thi>  nrpliaua  t)fk 
that  aim  ie  not  U'amintod  hv  ttiv  i;ii«t«in.  Wlicn-ron-,  npnn  tbo  wbt<li-,  n 
vlosc  thiM  h«a4l  with  laying  tluwu  thtNgt-ncml  rule:  tbal  aavb  riKlituf  «tin 
NS.Il  '^^  ehattein  in  'univurnally  irihuri'iit  by  ihu  vuntitiun  law  in  ail  af!g 
^  coi-poratiouH,  in  the  kitiu,  and  in  Hueh  eiii;;lu  c-ur|>oraLiiMia  aa  nf 
8  number  of  poreons ;  and  may,  Dy  special  custom,  belouic  to  oertaia  uda 
cor^ratioDs  for  some  particular  purports ;  allbou^h  (iceiiermlly,  in  wW 
niMon*,  no  such  ri^ht  can  exist. 

VI.  A  nixtli  moltiod  of  Miipiiritig  pniiwrly  in  gooiU  ntid  rhatt«b  i*  by 
riage;  whentliy  tliottu  cliatUilH,  wliiuh  bofougud  fonniirly  U>  tbo  nifa.art  ^ 
of  law  veHted  in  tht-  hunbaiid,  with  ilie  saiue  degn»  ol  pm|>(iny  aud  t^ 
powers  as  the  wUe  when  sole  bad  over  them. 

Tbifl  depends  entirely  on  tbo  noiion  of  a  unity  iif  pifrsou  b4.>twt>«ii  lit* 
band  and  wife ;  il  bein^  held  that  ihey  are  on«  pur»uti  in  law^t)  m  lia 
vcrv  iMtin^  utid  cxiKtoDfc  of  the  woman  im  cimpfntli-^l  ilnrinft  the  twvcru 
enUrely  nie/);ed  or  iniiuijiornt^-d  in  thai  of  the  huiibiHiid.  And  kmvc  ti  lU 
lliat  whatever  [lernonul  property  tjitlotigL'd  to  thu  wifu,  b^iffin*  laarn^*^ 
mari-ia^  absolutely  vested  in  the  husband.  In  n  nuJ  e»tat«.  he  ooly  fft 
title  to  tho  rents  and  profits  duiinj;  ooverture ;  tor  that,  dupvmlinK  apua  1 
nrinciplos,  remains  entii-e  to  the  wife  atUr  the  death  of  b«r  liuatMuul.  ut  I 
Iicint,  if  vtiu  dies  before  bim ;  unlMs,  by  tbc  birth  of  a  diild,  be  Iwcttous  u 
for  Itfo  by  the  curtesy.  But.  in  cKatM  inirmti,  tl>e  volo  aikd  ataotnle  pn^ 
veata  in  the  lmKl>and,  to  bti  di«poH<rd  of  at  Idn  pb:a>iuni,  if  be  e^o<««»  lu 
pORseesiou  of  them :  Ibr,  (iidoin  lie  mdu<K-a  tbeiu  to  poMaoaaioa.  br  v-wn 
some  ael  of  ownenldp  upon  tliew,  no  properly  vesta  in  bim,  biit  thtj- 
rvmain  to  the  wife,  or  to  bi^r  repretMmta lives,  alW  the  oiivartara  ■»  datura 

Thure  is  tborelbro  a  very  considerable  difforcnrv  iu  tbe  aniui^lion  « 
*4S41  '^p^'*'"  "'  property  by  the  basband,  *»ncurdinft  l<»  Uw  aiilii«(<-ai 
■1  vix.,  wlx'thcr  it  Iw  »  obatt«l  rtat  or  diatlcl  penntial;  mntl,  of  A 
penwnal,  wlietlier  it  Iw  in  jioMatshH  »r  in  iu:lii/n  only.  A  chattrJ  rmi  vaMJ 
buitband,  not  abmihilrly,  liut  «u6  tiuxh,  Ak,  in  casu  of  a  Icaeo  for  yean,  i&a 
band  abali  receive  nil  lh«  realH  and  pi-uliln  of  it,  uikI  niaj-,  if  ba  pIuMM 
Bjirrender,  or  di»)K»w^of  Jt^ilmmii  'ue  ■-•ovt.'i'ture:;J.>  if  b«  ba  ovtbvi 
t tainted,  it  sbllR  bl"  forffili'd  to  tlie  kiiiir  :(n  it  is  liablt;  to  lixcarotitw  fu 

"    if  "  ■    ' 

fh 

v: 


debts  :(m)  ni^d.  if  bo  survives  his  wife,  il  it  to  all  intunta  ami  pi 
'>wn,(n)    Yet,  if  hehiLsmu<U' Dodispoaitiun  llntrrorin  bia  Uretiin*,anltlM' 
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,  he  ctnnot  diftpow  of  it  by  will  :(o)  for,  the  hnsbAnd  haring  made  nc 
>n  in  the  pn>portv  during  hiii  life,  it  never  was  traDsferred  from  the  wifo; 
r  hi«  death  8he  nfiall  remain  in  her  antient  poMewioni  and  it  shall  not 
II  ezecutom.  So  it  is  aliio  of  chattels  personal  (or  ekms)  in  aetivn :  as 
pon  hond,  contractM,  and  the  like :  these  the  hosband  may  have  if  he 
that  is,  if  he  reduces  them  into  possession  by  reoeiring  or  reeorering 
.  law.'    And  u])on  such  receipt  or  recovery  they  are  absolotely  and 

ill  or  not«)  bo  mtu\^  to  m  feme  note,  and  she  afterwards  marry,  being  poaMMed  of 
.  the  pro|>c>rty  rwtn  in  the  hui«hand,  and  he  may  endorae  It  or  sue  alone  for  the 
of  th<>  amount.  (3  WiU.  5.  1  B.  A  A.  218;)  for  theie  instrumenta,  when  in  po^ 
f  the  wife,  are  to  \w  conitidered  rather  a«  chattels  pemonal  than  chosea  in  action. 

The  transfer  of  nUn^k  into  the  wife's  name,  to  which  ahe  became  entitled 
i«*  nmrriuice,  will  not  )h«  ooni«idi*nKl  as jiayment  or  transfer  to  her  husband,  so  as 
:  her  rijycht  by  Hani^omhip.  (U  Ves.  1 1 4.  Ki  Ves.  413 ;)  but  if  it  is  transferred 
lame  it  i*  a  r«Ktu(*tion  of  it  into  hin  |iossewiion.  1  Roper's  Law  of  II us.  and  Wife, 
,  if  a  promimory  note  be  given  to  the  wife,  the  hni«nuid*s  receipt  of  the  interest 
iriU  not  defeat  the  right  of  the  wife  by  sunrivorship.  2  Mad.  133.  But  where 
snd  tines  and  i*an  bring  an  artion  for  a  chose  in  action  of  the  wife  in  hia  own 
id  di«w  after  ju(lgni«*nt.  leH%*ing  his  wife  Kunririnf.  his  representatiTes  will  be 
If.  howev<*r,  h)i4*  iit  jointni,  she  will  l>e  entitled,  and  may  hare  a  scire  fiiciaa 
h  judgment.     1  Vern.  :VM\.    2  V<»i«.  Si*n.  077.     1*2  Mod.  346.   3  Lev.  403.    Noy, 

if  nnniouHly  to  marriago  Hhe  hml  o)>taine<l  a  judgment,  and  afterwards  she  and 
ana  nued  out  a  «rire  Tavim  and  hail  an  award  of  execution,  and  she  died  be- 
nition.  the  prr)|H*rty  would  tN>  change<l  l>y  the  award,  and  belong  to  the  hus- 
:he  sunrivor.  1  StiXk.  lli».  Hoi>er,  L.  Huh.  k  Wife,  1  rol.  21t).— ^^airnr. 
I  the  wife'n  interest  is  an  ec^uitahlo  one,  or  where  from  any  circumstances  the 
e  of  a  i*ourt  of  «H|uity  ut  re4|uireil  in  order  to  reduce  the  property  into  possession, 
t  will  not  n>nfi«*r  itM  uM«iKtan<*e  ex(*t»pt  on  the  terms  of  some  part,  or  in  some 

whoUs  tK'ing  iM*ltloil  to  th«*  u^e  uf  the  wifo  and  childrt^n.  This  is  the  wi/c^gemmN; 
e<|uity  haM  UM>n  a<ln)ini*«t«'r«Ml  «*ven  agaiiiHt  the  sNuignees  in  insolTen«*y  of  the 
.  (Muiming  during  the  joint  livt*:*  of  th<'  hu<*tiand  and  wife  the  entire  bt^nefit  of 
itate  %'»wt«N|  in  tin*  wifo  for  lifo.  Sturgis  v$.  rhampneyn,  5  Myl.  k  C.  97.  Hanson 
niT.  4  Hrtr«\  1. —  Kerr. 

i>t  i*very  r*Mluf*tion  to  |>o?(HOH««ion  whirh  will  rest  the  property  absolutely  in  the 
Tlie  nwufmhip  followH  tlie  hutlMind'it  will;  for  the  law  will  not  oast  it  on  him 
tiiA  rnnsent.  Ilind'i*  «*^tut«^  '>  Whart.  l^S.  Barron  tv.  Barron,  24  Verm.  375. 
»n  to  |HM4fHHion  if*  in  all  rastM  prima  fanf  «»videni*e  of  conversion  to  the  husband's 
u««'  it  14  n4*(Mini]»iini<*4|  in  ii  v:v4t  niajnrity  of  riiM*^  with  that  intent;  but  that  pre- 
\  of  intfut.  liko  fvery  oth«'r  which  is  foundM  on  ex|»erifnce  of  the  current  of 
:r:in«a<*tir>n<i.  may  >>«*  ri*i>oII(^d  hy  fli<«pnMtf  of  the  fact  in  the  particular  instance. 
(id'f«  di^rlttinit^r  of  mnver^jon  to  hix  own  u«e  at  the  time  of  mlucing  his  wife's 
action  to  ]MrH«*>*i*.ion  nmy  )h>  iMahli<»hp<l  hy  his sul>sequent  admissions;  hot  they 
cU*ar  and  ipo^itiv*'.     <riiy*f«  citate,  1  B:trr,  o27. 

>Mk:nui4>iit  or  rt'I<>.LM>  of  t]it>  hu'^imnd.  in  onler  to  l»e  effectual  to  bar  the  wife's 
'h»|«.  Tnu"«t  U»  fX|inv««i  and  f«>r  value.  Skinner***  Apiteal.  5  Barr.  2f»2.  Tuttle  rs. 
^2  ''onii.  .'»*<.  WinTi'  it  i-  a**  c«>ll:it«*nil  -tM-urity  only  for  a  prece<lent  debt,  it  will 
I  for  thi<  puri>o4o.  II:irtinan  i*jt.  !>owd«*11.  1  Rawle,  *!*%  It  has  been  held,  too, 
■n«f«*r  for  vahi»»  in  a  n'duotion  to  jioHie^^ion,  whether  as  to  choses  presently 
\  r«»ver*ionary  inii*r«'«*tj»,  or  hare  |w>«i»it»ilitie5.  Wehb's  Appeal,  9  Hams,  249. 
result  of  the  |*rin('iph'.«i  w)ii<'h  have  tie«>n  f«ettUHl  on  thix  subject  that  the  cboaea 

1  of  th«'  wif«>.  not  v«*«tiHl  in  th«*  hu^lmnd  hy  ^ome  act  of  reduction  to  posscaslon 
^  of  the  intention  to  4'i>nv«Tt  th«'m  to  his*  own  U!«e,  cannot  l>e  reached  or  attached 
leht«.  iKnni-iiin  if.  Ili^rh.  2  Watt*.  \^K  Rohiniwm  rs.  Wo«*lp|ier,  I  Whart.  ITV. 
lough.  in  an  ai-tion  hv  tht*  hu^ihand  alone  for  his  wife's  lecacy,  his  bond  due  to 
:e  out  of  whi<'h  th»»  h'jracv  i«*  pavnMe  may  he  set  off,  (Wishart  et.  I>owney,  15 
7.  Iiownuin'4  ApiM>al.  H  \V.  k  S.  ;i4*>j  yet  where  the  debt  due  hy  the  husband  is 
ff  in  hilt  lifftiint*  .tLMin<*t  th«*  lt*gacy  or  other  cho^e  in  action  of  the  wife,  it  caa- 
\**r  hi^  il*Mth  without  h«*r  n»n<icnt.     K rider  m.  Boyer,  10  Watta,54.     Fkwy  se. 

2  B;»rr.  47 1 . 

lie  i<*.  that  if  th«»  hu^hand  Ap(>oint4  an  attorney  to  receire  the  money,  and  he 
it.  or  if  ht^  niortk'ag*^  the  wift**««  rA<iw«  in  arfwm,  or  assigns  them  without  reserfSp 
I  valuahli*  con«idt»rition.  or  if  he  rei^overs  her  debt  hy  a  suit  in  his  own  name, 
r**lesiH»4  th**  th'ht  for  valut*  or  re%'««4ts  it  hy  taking  a  new  s<*cttrity  in  hb  own 
in  all  the>«'  nL<t<'4,  \i\Ktn  his  death,  the  right  of  sunriTorahip  in  the  wife  to  ihm 
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entirely  liis  own ;  nncl  shall  go  to  his  executors  or  adminiBtrators,  or  as  he  -^ 
bequeath  them  by  will,  and  tshall  not  revest  iu  the  wife.  But  if  he  dM  liviu 
ho  has  recovered  or  reduced  them  into  pOHsession,  no  that  at  hit»  death  tht-y  tin 
continue  cho;<t'S  in  action^  thoy  tshall  Mir\'ivo  to  the  wife;  for  the  hubband  d«v 
exerted  the  power  he  hud  of  obtaining  an  exclusive  property  in  them.t^i  Ai 
60,  if  an  estray  comes  into  the  wife's  franchise,  and  the  husband  «eize#  it.  h 
absolutely  his  property;  but  it'  he  dies  without  seizing  it,  hid  cxeeuton  aire  a 
now  at  liberty  to  seize  it,  but  the  wife  or  her  heirs  ;(^)  for  the  hui^bami  Le^ 
exerted  the  right  he  had,  which  right  determined  witli  the  coverture.  Th&«. 
both  these  sj)ecies  of  property  the  law  is  the  same  in  case  the  wife  8ur\-iveski 
husband;  but,  in  case  the  husband  sui*vives  the  wife,  the  law  is  very  diffen 
^iqc-1  with  respect  to  dtattela  real  and  choscs  in  action:  for  he  shall  have  *t 
J  chattel  real  by  survivorship,  but  not  the  chose  in  action  ;yr\  except  io  l 
ease  of  arrears  for  rent  <iue  to  the  wife  before  her  coverture,  wnich  in  cace 
her  death  arc  given  to  the  husband  by  statute  32  lien.  VIII.  e.  37.  And  l 
reason  for  the  general  law  is  this  :  that  the  husband  is  in  absolute  po»!«eti>iuB 
the  chattel  real  during  the  coverture,  by  a  kind  of  joint-tenancy  with  h'n  wii 
wherefore  the  law  will  not  wrest  it  out  of  his  hands,  and  give  it  to  htrr  rtpi 
sentatives ;  though,  in  case  he  had  died  tirst,  it  would  have  ^survivcd  Uj  the  vi 
unless  he  thought  proper  in  his  lifetime  to  alter  the  jiossession.  But  a  ck^^e 
action  shall  not  survive  to  him,  because  he  never  was  iu  p088e»iion  ot  it  it : 
during  the  coverture ;  and  the  only  method  he  had  to  |;ain  i>08»e89ion  of  it « 
by  suing  in  his  wife's  right ;  but  as  at\er  her  death  he  cannot  (as  huthu 
bring  an  action  in  her  right,  because  they  are  no  longer  one  and  the  ai 
person  in  law,  therefore  he  can  never  (as  such )  recover  the  poddes^ion.  Bot 
still  will  be  entitled  to  he  her  adminislrator,  and  may,  in  that  capacity,  recoi 
such  things  in  action  as  became  due  to  her  before  or  during  the  covertnnr.' 

Thus,  and  u])on  these  reasons,  stands  the  law  between  huHband  and  wife  t: 
regard  to  chattels  real  and  chtv^es  in  action  :  but,  as  to  chattels  personal  (or  Hm 
in  possess! any  \\\\\{i\\  the  wife  hath  in  her  own  right,  as  ready  money,  jewi 
household  goods,  and  the  like,  the  husband  hath  therein  an  immediate  f 
absolute  ])roperty  devolved  to  him  by  the  marriage,  not  only  potentially  bit 
fact,  which  never  can  again  revest  in  the  wife  or  her  repi^eiieDtatives.^^) 

And,  as  the  husband  may  thus  genenilly  acquire  a  property  in  ail  the  perm 
substance  of  the  wife,  so  in  one  particular  instance  the  wife  may  acquire  a  p 
perty  in  some  of  her  husband's  goods :  which  shall  remain  to  her  after  I 
death  and  not  go  to  his  executors.  These  are  called  her  parapKfrul 
*4^n  *^^'l"^-^^  ^^  ^  term  borrowed  from  the  civil  law,(f)  and  is  derivnl  fi^ 
-I  the  (ireek  language,  signifying  something  over  and  above  her  dov 
Our  law  uses  it  to  signify  the  ap])arel  and  ornaments  of  the  wife,  ftaitable 
her  rank  and  degree;  and  therclbre  even  the  jewels  of  a  peeress  usnallr  vi 

(p)  r...  Litt.  Sol.  (•)  Cn.  Lift.  S&l. 


property  ceases.  And  if  the  husband  ohtains  n  judgment  or  decree  as  to  moner  tovki 
lie  yvix.<  entitled  in  ri^lit  of  his  ^vifi*.  und  the  suit  was  in  his  own  name  alone,  thr  pRffl 
vests  in  Iiini  by  the  rfe(»vi'iy.  If  thi>  suit  was  in  th«'ir  joint  naino*.  and  hedioM 
actually  n:ecivin^  the  money,  tin.*  judgment  survives  to  the  wife.  HeHowl  tv.  Cliirifl 
Johns.  C\i.  ]{e]».  1.')'2.  S(>arini:  cv.  .Searing.  \t  PaifTo,  l2S.'i.  A  general  tuvignment  ia  hi 
ru]ttoy.  or  undtT  in>o1v4'ni  hiws,  pas^os  the  wife's  ohosos;  but  if  the  hu»band  dieiM 
the  as.sij2iit-i's  have  icduci'd  them  to  ]K>sse!>sion,  they  sur\'ive.  for  the  asrigneeioaljM 
in  the  Iiushand's  shoi's  and  ]io>st'ss  his  ]»ow«'r.  It  is  ditferent  with  an  assignee fcrnt 
Kpps  vs.  Van  Dtusiu,  4  Taip*,  04.  Mittord  vs.  Mitford.  1*  Ve«.  87.  Paine  r«.  IVom 
2  Simon's  Uep.  h\l.    (.)utrall  /.<.  Van  Winkle.  I  tiiven,  N.  J.  510.     2  Kent's  GoM-K 

loS. SHAK<W04U». 

'^  Hy  'J'.)  <.ar.  II.  e.  ,">.  s.  ll'>.  t1ii>  hu-V>and  shall  have  administration  of  all  ]ii»inl#'«y> 
8onal  e.statt*  whieh  hv  did  not  rt'duee  into  hi^  possession  liefore  her  deftth,  and  tkaU liB 
it  to  his  own  use  ;  but  he  niu^t  first  ])ay  his  wife's  deht8  hefore  coverture;  and  if  ^^ 
l>efore  administration  ispanied  to  Iiini  or  he  hfjn^  ro<:overcd  Ilia  wife's  pitmitj. ike ^^ 
to  it  ))a>M>^  to  his  ])er>on:d  r<')>res<'ntative  and  not  to  the  wife's  next  oi  ku.  IF-Vi 
•578.    1  Mod.  231.    Butler's  0>.  Lilt.  Uol.    1  WiU.  I(i8. 
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bj  htT  li:iro  hoon  holil  to  bo  paraphrrnn(ia.(u)  ThcRO  ftho  becofncH  cntiilod  to 
SI  thf  <i«'uth  of*  her  hunlianil,  over  uiul  iiIn>%'c  hvrjointuro  or  dower,  ami  pn>- 
femMy  to  nil  other  rc|>rt*M.'iitativefi.(ir)  Neither  can  the  huhhand  device  hy  hia 
will  ikurh  oniHineiitH  an<l  jeweU  of  hin  wile;  though  during  hiH  life  |»erha|Mi  ho 
hath  thf  powrr  nf  tiiikiiiflly  ineliiied  to  exert  it)  to  m*!!  them  or  give  them 
away.(r)  Hut  if  ^he  oontinues  in  the  um'  of  them  till  hia  death,  ahc  Hnall  at\or- 
wanirt  retain  them  apiinnt  hin  executory  and  adminiKtratorH,  and  all  other 
perwmH  e.\«-e|»t  (•n»<iil«)rH  where  then*  in  a  <letieiency  of  aitHetH.(y)  And  her 
iietf'«-<«<«ary  :i]i)mn*i  in  pn>t4'ete<i  even  u^ainHt  the  claim  of  criHlitom.i;/ 

VII.  A  jiKlifnient,  in  eoniHH|iience  of  wmie  Hiiit  or  action  in  a  Ofiurt  of  juatioo, 
in  fn*«|uoiitly  the  nieansof  vestin^^  the  right  and  }»n)]>erty  of  chattel  intereatn  in 
|in*v:tiliiiL;  party.  And  here  we  munt  l>e  careful  tocnntinguiNh  l>etwccn  pro- 
.y  tht*  rtij/it  of  which  it*  Inrfon*  vested  in  the  |Mirty,  and  of  which  only  do«- 

u**n  i<4  nM-ov«*nM|  hy  Muit  or  action ;  and  ]»n)|)erty  to  which  a  man  before  had 
DO  determinate  title  or  certain  claim,  but  he  gaiuH  an  well  the  right  aM  the  |mn«- 
nrwi'ion  by  the  pr^KVHH  and  the  judgment  <»f  the  law.  Of  the  former  K(»rt  an^  all 
deMf«  and  rh'tfrs  in  acivtn;  an  if  a  man  givea  b(»nd  for  20/.,  or  agreen  to  buy  a 
hoFM*  at  a  Htuted  Hum,  or  taken  up  grN»dH  of  a  tnidenman  u|>oii  an  implied  con« 
tnM*t  to  pay  an  much  aH  they  an*  rcaKitnably  worth :  in  all  thenc*  caneM  the  right 
ar<*ruef*  ii»  the  rn'ditor,  and  in  completely  vented  in  him,  at  the  time  of  the  iMind 
beinir  Mealed,  or  the  contract  or  agn*emcnt  made;  and  the  law  only  giveM  him  a 
reniciiy  to  n*rovrr  the  poKHCHHion  of  that  right  which  aln*ady  in  juKtico  r^±%7 
brlonirn  to  him.*     'Hut  then*  is  also  a  HpeiMert  of  pn>jR'rty  to  which  a     •• 

fmy  M<«c   .11  i9)  I  p.  Wm*.  ran. 

|wti>«.  i\»r    at    1  11.41.  Altr.  911.    2  Lm^.  IM.  (•j  Nuy*.  Mas.  c.  «. 

(■    >.  ,'•  \i.«  It.  4'J.    (inihiur  ri.  I^il.  bttfk'inli'rrv.  31th 
]l««    1T«*.    r,ir. 


the 
pert 


'  Th*'  liu^Kand  may  diH]K)He  a)»Holutoly  of  hi**  wife's  jowfU  or  other  itnraiih«*rnali«i  in  hiA 
^rfim  .  \.\  Atk.  .T.M:)  and  ulthuu^h  utt«*r  hi.<*  dt-ath   tlu'V  un*  linhh*  to  hit  di-ht^  if  hin 

per^'iiiil  ♦'*t.it»«  i!*  «>xhausti*d,  y«'t   lh»'  witlow  fimy  t* v«'r  frfun  tht»  Arir  to  tht*  unnuint  of 

what  -!:•■  io  «i!lij«Ml  Xi\  piiy  in  «'«»ii».e<juiMn'«'  i»f  hiT  hu-luind't  ••j»«'ri;ilty-<T»Hlitor»  olituining 
payni'-nt  -'iit  *A  h»T  ]i;ir:iiihi>ni:iha.     1  I*.  \Viii«*.  T.'.o.    ;;  Atk.  ;i«i'.*.  '*VX\. 

Hoi  •h*-  i<*  not  fntitlinl  to  thi'in  after  hi-^  dfutii.  if  sht*  IniK  h;im*<l  hor^Of  hy  an  airreo- 
ni«^nt  U'N'r*'  niarriiik't'  of  «>Vfr\-  tiling  *^\\%-  rould  rlaini  out  of  hiit  |N*n«<mal  entutt*  «-ithfr  hy 
tbr  t-«'iiini"ii  law  i*r  4ii«t(>ni.    •  .\tk.  <'»t'J. — < 'iiki>tian. 

Wi*  ft'  t}ii'  liu*<)iafid  |HTinits  tin'  wiff  to  niaki*  prtitit  <>f  rertAin  artifh^  f«ir  hrrown  um*. 
or  in  • -ifi'i'T.itioii  nt  h*'r  Mi|ipl>iiii:  th**  I'aniily  with  |iiirti<'iilur  nt^t't'^j^iri***.  or  nmk*-!*  hi-r 
a  y«'.irlv  .ill-iw.mi'i*  fir  ki*«-pin^  h<»UM',  thr  prffit-  '»r  >a\in^->  will  Im«  ri>n*>id«*rt'd  in  ♦•«|Uity 
asi  i!i»-  w /.'■'.  .iwn  •-••p.-initi'  f*iati».  iSir  I*.  Nfal'-  rit*!*.  i"it«'il  in  Ili'rU'rt  i ».  If«'rh«*rt.  Vt***\ 
CTi.  44  ■".  r.  \Vmi4.  :;  ;7.  2  P^j,  <*a.  \hr,  IVi.  in  niaru'.  «*x<v|it  a.«»  ajrain^t  rriHliii^r*.  Tn-t'-Oi. 
2LC.  -  -  li-.  I  V.rn.  IW.  "J  V.rn.  .V;:i.  I  Yj\.i\\,  A».r.  ;;4<i.  pi.  IH.  1  Atk.  •.»:•<:)  and  -ho 
H\jk\  •!  <j.i-.>  <<t  Iht  *>.-|,;ir,it««  4**<tatf  )iy  antii*i|Mition.  and  h«*r  ri^ht  of  alienation  i<«  alpMihit**, 
uni'--  M'i-  I-  i-xiTt-^oU  ri"'tr:iin«'t|  hv  thi*  M'ttl«*nifiit.  .Itt«*kM>n  »j».  llol»ln»u*«*.  'J  Mt-riw 
4**.  1 1  V.  -.  -JJ-J.  1  v....  Jr.  \>\K  .\  Uro.  K\  K\  WVK  S.  i\  VI  \\^.  .'.Ol.  \\  \\^.  ;iirj.  A 
\i\i->  ir   i  -  .i.T- «  IIP  lit   U-tnri'  niarria>;f  that  a  wif»*  ^hall  hav**  j«»'i»iirat»'  pro|K'rtv  i'«inrrrt* 

l;'fi   :i.!..  )..r  imM.-.-.  ■ I  V.>ntr.  l'.';t.    '.".H-li.  1 1.  ,-.  ;:.  s.  4.    1  V«»^.  Jr.  I '.>••».    lilV.*^.  I'.T.i 

mil'--    •■    'r.iii'l  of  thf  hu*>haiid   li«'  pp-vi-nt-   tli**  »irr*'«'in«Mit   from   U^inf;  ri*<hi«t*d  to 
irn'Ji  J      M  .lit..'  lit-  ' «.  Maxwt'll.  1  V.  Wni*.  •.'Jn.     I  ."<tra.  'J/.i'i.  S.  T.— 4*ihtty. 
*  I;   tfi-    'Mrif  r  nt  a  chattfl  )<rini!  an  aft  ion  of  tP'«|ut4s  or  troviT  n^ain*!  one  unlawfully 

in    I -i'-n.   or.  w.iiviiii:  th«*  tort,   an  action   !•»  riM-ovt-r  lht»  priit*  or  %-alue  «»f  it.  and 

r»-<-t>'.  •  r-  iii'i.'in>  lit.  fUtii  jud^nii'nt.  wiiil*'  it  v«'*it-  a  titl(*to  th«*  daina^fH  in  tin*  plaintiff, 
rkf-r.i***<  it  tin-  o.tn.i*  tini«<  uj«  a  tran-^ffr  t*»  thf  d«'f*'nilant  of  tin*  phiintitf*  tith*  ti>  the 
thirik!-  It  rxoiilt-  tr>>ni  thf  rom  lu?>ivi*n«*.-<'«  of  th«*  jud^iufnt  ai*  a  liar  to  any  othi*r  action 
kty  th*'  )>li:nt:t1'.  or  an\  om*  i'lainiin>!  un*h*r  him.  a>rain<*t  thtMlrfi>ndant.  or  tho^*  ib*n%'inj( 
%h«-:r  T:rl*'  Tliroii,:)i  iiini.  Tht*  authorities  art*  not  harini>ni«iiH  tifion  the«|U«*«ti«tn  whi'thcr 
%  m*-r«*  pi'ljiufiit  wit}K»ut  fijiti*»fartitMi  or  payment  of  tho  amount  rfMNn'i*r«*«l  hy  iIia 
^••f»'ii'l.iiit  will  priMhii't'  thf  otfftt.    S'f  1  Kfiit'-*  <'oni.  ."t'^H.  iif»y.     The  l«*arnf«l  chano'Ilnr 

^x\  f' *\ pinion  that  thf  nfpitivf  i^  tht>  U-ttfr  diM'trine.     ]iut  if  thf  ground  of  ih«« 

%iil«*    rrtit    thf    judb'Mii'nt    tran*>f«'rH  thf  till**  ti>  thf  dfffndant    In*    that    U^furo  matMl 
M  th-.-  ri"i.-.  thi-n  It  >  plain  that  imynifnt  or  •»ati<*  fart  ion  (»f  th«*  judtrnifut  i*  not  n«*<i*<«- 

.V A'.»r  '.•  f.  i.in  pro  f.v/rni  ^tujni.     A  prii»r  juiljfnient,  wlifiliff  |iaid  or  not,  cmn 

M*t  Mf'  :!•«  a  roiii  hi-ivf  har  to  any  Ku)>*(i*f|Ufiit  artiitn  for  th«*  nam**  iiium*  liffwtvn  tho 

!«•  parr  If-  or  tif.r  rff»|>f<*tivi*  privicn.     Floy  1 1  •«.  Ilmwn.  1  llawh*.  I'Jl.     Nfamh  r«.  I'irr. 

H  lUwif.  '.T.;.    M   .    •  k  c  M<*tatf,  .'•  W.  d  S.  17.    Moritll  vs.  JohuMm,  I  ll«*n.  A  Munf.  •IW. 
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man,  to  the  Msbop  of  the  diooi'sc  j  till  abolished,  upon  a  recompense  ffiveti :  v 
bisshop,  by  the  statute  12  Anne,  st.  2,  c.  0.  And  in  the  arclidfaeonry  ol"  rh»>!. 
a  custom  also  prevailed,  that  the  bishoj),  who  is*  also  arelideat'On,  >h«»u.«i  Lav 
at  the  death  of  every  eler^ynian  dyiii^  therein,  his  best  horse  or  man*,  rric. 
saddle,  and  s])urs,  his  best  ^own  or  eloak,  hat,  upper  ^urineiit  under  hi*  iT'T 
and  tippet,  and  also  his  best  signet  or  rinp.(  j*)  Jiut,  by  stutute  lis  Geo.  II  i. 
this  mortuary  is  directed  to  eease,  and  the  aet  has  settled  ujion  the  hi*h"pi 
equivalent  in  its  room.  The  king's  elaiin  to  nian^'  goods,  f»n  the  death  -.1  i 
prelates  in  England,  seems  to  be  of  the  siime  nature :  though  Sir  Iviward  Okr 
apj)rehends  that  this  is  a  duty  duo  upon  death,  and  not  a  inortnary :  a  di^tlI^^.t.' 
-which  seems  to  be  without  a  ditlerence.  For  not  only  the  king's  ec•<•it•^:;^*!j• 
character,  as  suj)reme  ordinary,  but  also  the  species  of  the  grxnls  elainu'ti.  wt.>< 
bear  so  near  a  resemblance  t<»  those  in  the  airchdeaconry  of  Chester,  whirh  » 
an  acknowledged  mortuary,  ])uts  the  matter  out  of  dispute.  Tlie  ki n ::.»'■-••  r 
ing  to  the  record  vouched  by  Sir  Edward  Coke,  is  entitled  to  six  thin::*:  l: 
5,5,.,-,-.  *bishop's  best  hoi*se  or  j)alfrey,  with  his  furniture;  his  eh»ak  ^r  sT"'' 
-'  and  tippet;  his  cup  and  cover;  his  basin  and  ewer;  his  gold  riiiL':  ar. 
lastly,  his  muta  canum,  his  mew  or  kennel  of  hounds;  vlh  was  nieutiuiir«i  h,  i: 
preceding  chapter.l^c) 

This  variety  of  customs,  with  regard  to  mortuaries,  giving  frequently  a  Lui-: 
to  exactions  on  the  one  side,  and  frauds  or  exyiensive  litigations  on  the  «>:i.vr: 
was  thought  proper,  by  statute  21  Hen.  VIII.  c.  ti,  to  reduce  them  to  M.«nif  ii: 
of  certainty.  For  this  jiurpose  it  is  enacted,  that  all  niortuurie>  ur  eors«^piv*ci 
to  parsons  of  any  parish,  shall  be  taken  in  the  following  manner;  unle><  wif. 
by  custom  less  or  none  at  all  is  due;  viz.,  for  every  ]>ei-son  who  d<H*s  n-*:  M^ 
goods  to  the  value  of  ten  marks,  nothing:  for  every  person  \vho  leave*  i:«-.»a?i 
the  value  of  ten  marks  and  under  thirty  |Kiund.s,  3«.  4«y. ;  if  above  thirty  pufc 
and  under  forty  pounds,  ijs.  ^d.;  if  above  forty  pounds,  of  what  value  ^-trTi 
they  may  be,  lU.b".  and  no  more.  And  no  mortuary  shall  thn>ughout  the  kz, 
dom  be  j)aid  for  the  death  of  any  leme-covert ;  nor  for  any  ehild;  ii«>rl*"ri: 
one  of  full  ago  that  is  not  a  housekeeper;  nor  for  any  wayfaring  man;  bai^c? 
wayfaring  man's  mortuary  shall  be  j)aid  in  the  parish  to  which  be  beluu::*.  Ai 
ui»on  this  statut(^  stands  the  law  of  mortuaries  to  this  day. 

3.  Heir-looms'  are  such  gooils  and  pei*sonal  chattels  as,  contrary  to  the  uxiz 

(',  Cni.  Ciir.  'J37.  (Vi  '2  Iniit.  491.  (•\  Pa^r  4131 

'  A  ronrt  or<M|uity  will  iievrr  IV'ttiT  personal  property  hy  adjudpin^  it  tol»o  h»"*.  i  ?.•»] 

a  will  as  an  hoir-loom,  upon  pr<>siHn]>tion  :  more  csiK'cially  in  the  Oiis*>  of  a  tf^!;it<>*«: 

wlu-n  siu'li  wa-i  Iii>  intention,  knew  how  to  exjiress  it.    A  claim  whieh  in  ett»>.l  aiI'Z: 

to  rc^-train  alienation,  and  p«Tnianently  to  jrive  to  i>ersoniilty  th»»  c*haniet«'r  i>i  aiu* \*;. 

to  realty,  can  only  he  enforei-d  on  elear  proof,  not  hy  donhts  on   the  con^tru'. :.  '    ' 

will.     Savill«'  »'.%•.  Lord  Searhoron^rli.  I  .*^wan*st.  o-IO.     Hoon  v.*.  Cornforih.  2  Vi-*.  Sr.  i' 

Wythe  rs.  Hlaeknian.  1  Ves.  S*n.  20*2.     Still,  where  a  t#»statnr  has  dir<H'i*Hl  thu!  ■•'"i 

]tersonal  chattels  shall  ^o  as  heir-lonnis.  thoii^rh  the  limitation  may  nnt  har«»  Im^t  n* 

in  such  terni!^  as  the  law.  in  a  striet  sense.  r<'<|iiirot(  fur  sfttlinf;  heir-looms  l-^ri  iU" 

wieke  <ieins  to  have  hehl  that  a  court  of  e(|iiity  should  1h»  di?«|K>?HHi  to  give  edtvt  t'U 

elear  intent,  a*;  far  as  it  ean  ho  made  ('on>istent  with  tin*  nile.<«  i>f  law.     Gowt-r  •.•"»?» 

venor.  I'.arnard.  .'iJ).  (•:{.  S.  C.     T)  M:u\.  :::;s.  ;U9.     TrntTord  r.«.  Tmtroni.  :\  Atk.  ;i"l:*.   A-' 

lord  Kldon  i*;  re]»orti'd  to  liave  said  that  heir-looms  are  n  kind  of  pro|HTiy  wh/a.  :i 

all  sfinfji'  )ie({ue>ts.  are  rathiM"  favourite^  of  the  cimrt  of  ehaneory.     Clarke  r.-.Ti'-S* 

of  Ornionile,  .hieoh*s  ]{i*]i.   ll.'».     However  this  may  he.  it  is  sot*tle<l  that  the  *J-i- 

inti*n'>t  in  ehatti'N  so  ^iven  vest>  in  the  first  tenant  in  tail  who  ivixnest  m  tsf*-.    •'*.•?• 

Lord  Krr(»l.  1 1  Ves.  A^~,     An<l  lord   llardwieke  him*<olf  adniitte<l  that,  in  the  c**  ' 

<h)wer  r.<,  (iro>venor.  he  wmt  to  the  utmost  allowahlo  extent  »>f  (Construction  in  a^* 

(»f  !ieir-looni<.    I>uki»  c»f  Iiri«l;rwat»'r  f.».  K;;erti>n.  -  Ves.  Sen.  122.     But.  when* »  !••"*•• 

ehattt'l  lias  Immmi  w«'11  hmited  a<  an  In-ir-Uioni,  a  hill  in  oi]iiily  will  hold  for  a  >!**.*•   - 

livery  tln*reof  to  tlie  party  entitletl  to  tlie  i»o«.>ession.      Karl  of  Mfic<^le«tfie]d  i'.  K*"' 

Ves.  iV  Hi-a.  IS.     And  clearly,  where  a  testator  ^ives  speoifie  nrtielt«^,  inten«liDj  tt.*"  ' 

(h'srend  as  heir-loonis.  it  is  the  duty  of  his  exeeutoi*s  to  heo  that  ((ueh  intentn'i)  ^■' 

etfeet.  as  far  as  lii-s  in  their  juiwi-r.     Creditors  nniy,  intlet^l,  hy  adopting  t\«iprf«^ 

nn'a^un-s.  drive  th»'  executor^  (»tr  that  jrnnm«l.  for  no  testator  ean  in  anv  wm»  rt***^ 

iinv  part  of  his  propcrtv  from  pavmcnt  of  his  debts;  but  exceutors are  bound loprai'^ 

7l!S 
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itteb,  fthftll  go  by  special  cmitoin  to  the  heir  along  with  the  inheriUuieiL 
lot  to  the  executor  of  the  Uu*t  proprietor.  The  terminatioDy  loom^  m  m 
I  original ;  in  which  langua^  it  eignifiea  a  limb  or  member  ;(a)  to  that  an 
K>m  is  nothing  elue  but  a  limb  or  member  of  the  inheritanoe.  They  ave 
allv  Mich  things  as  cannot  be  taken  awajf  without  damaging  or  dismem- 
\  the  fineehold :  oUierwise  the  general  rule  i%  that  no  chattel  interest  wha^ 
r  shall  go  to  the  hoir,  notwithstandingit  be  expressly  limited  to  a  man  and 
irs,  but  sliali  vtMt  in  the  exocutor.(6/  But  deer  in  a  real  ^aathorixed  r ##00 
finhes  in  a  pond,  doves  in  a  dove-house,  Ac,  though  in  themselves  per-  ^  ^^ 
chattels,  yet  they  are  so  annexed  to  and  so  necessary  to  the  well-being  of 
heritanco,  that  they  shall  accompany  the  land  wherever  it  vesta,  by  eiiner 
It  or  purchadc.(c)  For  this  reason  also  I  apprehend  it  i%  that  the  aniieni 
»  oi  the  crown  are  hold  to  be  heir-looms  ;(cO  for  they  are  neeessarr  to 
ain  the  state,  and  Mup|>ort  the  dignity,  of  the  sovereign  for  the  time-being, 
srs  liko  wiso,^  and  deeuH,  court-rolls,  and  other  evidencea  of  the  land,  together 
ihe  cheMts  in  which  tliev  are  contained,  shall  pass  together  with  the  land 
heir,  in  the  nature  of  ficir-looms,  and  shall  not  go  to  the  executor.(e)  By 
\\  cuHtom  altio,  in  some  pluocn,  carriages,  utensils,  and  other  household  im- 
nti«,  may  Ih*  l)cir-IoomH;(/)  but  8ueh  custom  must  be  strictly  proved.  On 
;hcr  hand,  h}*  almoHt  ^>ncral  custom,  whatever  is  strongly  aAxcd  to  the 
>ld  or  inlieritanco,  and  cannot  be  severed  from  thence  without  violence  or 
^«,  **  qwtd  ah  ardibus  non  facile  reveUitur^*\g)  is  become  a  member  of  the 
tance,  and  shall  thcren|K)n  pass  to  the  heir;  as  chimney-pieces,  pumps, 
ced  or  dormant  tables,  benches,  and  the  like.(A)    A  very  similar  notion  to 

I  prevails  in  the  duchy  of  Bralmnt ;  where  they  rank  certain  thintfs  movaUe 
%  those  of  the  immovable  kind,  calling  them  by  a  very  particular  appella- 
vraviia  VftlaHtia^  or  volatile  CHtates;  such  as  beds,  tables,  and  other  neavr 
mentM  of  furniture,  which  (as  an  author  of  their  own  obeerves)  **digtS' 
ittam  narta  ttunt,  ut  villU,  sylris,  ft  trdibus,  aliisque  pnediis^  comparemtmr;  pnod 
tra  mMlia  ly^tM  a'*iihu:<  ej'  (iratinatiom:  patrUfamUias  coharere  videantuff  d  pro 
iftikirum  a\lium  aiiimtntur.*\i) 

ler  iKTMonul  i-hattflri  there  are,  which  almt  descend  to  the  heir  in  the  natui» 
r-ltHiiiiH,  as  a  luniiuiiu'iit  or  tonilmtone  in  a  church,  or  the  coat-armoor  of 
ireMor  then«  *hun^  up,  with  the  |H'nnonH  and  other  ensigns  of    r^iog 
ir,  hiiitnl  to  hiH  decree.     In  this  cant*,  alU'it  the  freehold  of  the     ^ 
li  in  ill  the  |iarsoi),  and  thesi^  uw  annexinl  to  that  fVeehold,  yet  cannot  the 

II  (ir  any  othor  take  tiioin  away  or  deface  them,  but  is  liable  to  an  action 
the  heir.v  A  J     IV Wh*  in  the  church  are  somewhat  of  the  same  nature,  which 

•  •'  i*|-lm  <ikM.  -JTT.  (/)  (V  Utt.  »,  IW. 

(*,  r«».  ua.  dNA.  (#1  lifwlai.  Ukfli^  tSl, 

(•    ll*»-i  «.  <*.  WNi«L&JUL 

f'tikll*.  <«>  y^rkw— *t  d»  Jmrt  in  thtHmt^  c.  1,  J  ML 

<••  llrt..  Al-r.  UL  chatUlfB,  in.  («)  12  Ump.  HA.  C«k  Utt.  1*. 


M  th«»  law  will  |>orfnit  th«*m.  sll  srticlefi  whirh  their  testator  intended  to  hara 
I  AK  hfir-liMnnn.     ("larki*  i  jr.  The  Karl  of  Ormonde,  JmoI/s  Rep.  US,  114. 
-^nu  that  th«*  j<»urtmlH  of  the  hfni?M*  of  lortin.  which  are  delivered  ipatuitooaiy  la 
MtT.  iir*'  hfir-ltMiiiiH.  (h*MM*ti(Iitig  with  the  title,  and  cannot  be  retained  bgr  a  da- 
|ir«*r'»  ik'IxhimI  n*|»rHiu*iitativ««M.     Tpton  w.  Lord  Ferrara,  &  Ves.  800.— 4}airrv. 
if  iiiiy  «*htttt4*l  U*  ):iv«'ii  to  a  man  and  the  heiri  of  hia  body,  he  takea  the  entire 
iMiliiii*  int«•r••^t  in  it.     Th«*re  have  t>e«»n  many  fruitleM  altempCa  to  make  pirlaresy  * 
bookn.  un<i  hou*<4>h(»M  furniture*  deMH*nd  to  the  heir  with  a  family  manaion.  Where 
re  h*ft  to  In*  «'t^ioy<*4i  an  h«*ir-UN>mii  hy  ihe  |ieniona  who  ahall  rea|M<ctively  he  in 
•ion  of  ti  (frtain  hoii<(4*.  or  to  (l«*Mvnd  an  heir-lnomi  aa  far  aa  courtu  of  law  and 
will  iidiiiit,  th**  ul»Miluto  inter«*}tt  of  them,  aulueol  to  the  life-intercata  of  these 
iv«*  lilf-4*i*tut4*4  in  th<'  r«Md  |»ro|N*rty.  will  veal  in  thai  penon  who  ia  entitled  to  the 
«lM(t-tail  iir  «-tat4'  of  iiihtritaniH*.  and  U|K>n  hia  death  that  intenwl  will  paaa  la 
-««»nal  r«*prif»4*ntAtivi*.     1  Jlro.  l!74.    ^i  liro.  101.     1  Swanat.  &37.— Cbbi»tiam. 
fC<*|i*Tal.  th«*  ri^ht  to  thi*  ru}*t<Mly  of  titU>d«*ed>  deM*t»ndaor  p—iei  with  Ihe  ealsSa 
e^AUn.f  |irt*««nt  owner,  whether  tenant  for  life  or  in  fee, and  he  may  rslsin  or 
r  the  <l«Nil  fri>iu  any  other  |»erM»n.     4  Term  K.  ±SI.— Cbittt. 
•  rtieht  Ut  Mt  in  u  iMrticular  |M'w  in  a  church  arineM  either  from  preacriplion  as  a^ 

AOt  to  a  mcMuage,  or  from  a  faculty  or  grant  from  the  ordinary*  for  he  has  ifia 

TIS 
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to  the  use  of  the  donor,  nhall  be  void:  because  othenvi»e  pcrw>ni«  mij^t 
lcrn]>lod  to  ooinnut  liviison  or  felony, -without  dunger  of  ft>rteiiun.»;  af.»l 
croditoi's  of  the  (h)nor  might  also  be  defraude<l  of  their  rights.  And  l-y  ^ui 
l.-{  Flliz.  e.  T),  evorv  ^rant  or  ^itt  of  chattels,  as  well  as  lands,  with  an  '\u\»^ 
defraud  creditoi^s  or  othL'rs,(y>)  nhall  be  void  a8  a^inst  f«ueh  ])erHin>to«| 
such  irau<l  would  he  prejudicial,  but,  an  against  the  grantor  hiiniH.df.  ^h^  m 
good  and  etiectiuil ;  and  all  peitiiOnH  partakers  in,  or  priv^-  to,  Kueh  fraodii 
grants,  shall  forfeit  the  whole  value  of  the  goods,  one  moiety  to  the  kinjr. 
another  moiety  to  the  party  grieved;  and  also  on  conviction  t»hall  coffer  in 
Konmcnt  for  half  a  yfar.'* 

A  true  and  projKM'  gift  or  grant  is  always  accompanied  with  delivery  rf 
session,  and  takes  viXvvi  immediately  :*  as  if  A.  gives  to  B.  IWI.^  or  a  flue- 
sheep,  and  puts  him  in  possession  of  them  directly,  it  is  then  a  gift  exti-ak 
the  donee;  and  it  is  not  in  the  donor*8  power  to  retract  it,  though  bv d 
without  any  considonition  or  recompense  :((*)  unless  it  be  prejudicial  tucrv>iii 
or  the  donor  were  under  any  legal  incapacity,  as  infancy,  coverture,  durtw 
the  like;  or  if  he  were  drawn  in,  circumvented,  or  im]u)svd  upon,  by  fal?* 
tenees,  ehriety,  or  surprise.  But  if  the  gift  <loes  not  take  effect,  by  deliver 
*44'>1  iiuinediate  possession,  it  is  then  not  properly  a  gitl,  but  a  conlnM.l:  ■ 
"^^  this  a  man  cannot  he  compelled  to  perform  but  upon  good  and  ^a&: 
consideration  ;  as  we  shall  sec  under  our  next  division. 

IX.  A  contract,  which  usually  conveys  an  interest  merely  in  acti>^n.  i*  ' 
defined  : — '*  an  agreement,  u])on  sufficient  con.>ideration,  to  do  or  not  l«i  dvi 
ticular  thing."  Fnim  which  detinition  there  arise  three  points  to  be  OijiittriupL 

*  In  Clayt.  lo')  it  wns  !<iiid  that  if  A.,  being  at  York,  give  his  horse  in  LondoD  m 
the  latter  may  have  tr»*s|ijis-i  without  other  pos»ses.«ion,  (F.  X.  B.  14*\  IVrkin*,  ^'. 
that  thoujih,  hy  the  civil  law.  a  gift  of  goods  is  not  gcxxi  without  <leliv«>ry,  y«*i  ii  i^n 
wist;  in  our  law.  1  Hoi.  ]{.  fd.  Vin.  Ahr.  Gift.  It  wa».  however,  rerentiv  drUtm 
that,  by  the  law  of  Kii;:hind.  in  onler  to  ti-un^fer  pro]ierty  b^*  gift  there  mwA.  lea 
or  instrument  of  gift,  or  there  mu^t  he  an  actual  <lelivery  of  the  thing  to  theiloM 
}\i\r.  &  Aid.  .')•')  1. — <.'iiiTTV. 

'  And  now.  ^^^•  the  statute  17  &  18  Vict.  c.  3ft.  s.  1.  bills  of  sale,  which  w»the  woi 
nomination  of  a  grant  of  chattels  personal,  nmst  he  hloil  with  the  cK^rk  of  doa 
an<l  judgments  in  th<>  court  of  (jueen*fl  I^^nch  within  twenty-one  daya  after  th^  m 
or  giving  them:  otherwise  any  such  grant  will,  lu  against  aM^iguees  in  baiiknif<4 
insolvency,  or  cn*<litf»rs,  be  null  and  void. — Kerr. 

Tlie  leading  case  on  the  construction  of  13  Eliz.  e.  5  ia  Twvne'a  cmte,  (3  Brp.^l 
which  it  was  di'cidcd  that  if  the  grantor  be  allowtMl  to  retain  tiie  pOMewion  il  ii •  t 
of  fraud.  In  tlic  army  <if  cases  which  have  followed  thin  leader,  lioth  in  EncIaM 
this  coimtry,  tliere  is  in  many  re-*j»ects  great  <lij*cordanco.  ospecialh'  upon  the  im|«0 
question  whetlwr  the  retention  of  possession  \x^  pn-Af  and  in  law  fraudulent. or vh^d 
b(>  only  an  eviden<'e  of  fraud  to  In?  submitted  to  the  jur>'.  In  Edwarda  nt.  HaH><*a. 
K.  .'»x7.)  the  court  of  Kinir's  liench  lai«l  <lown  the  principle  emphatioallT.  that  il 
vendee  to<^k  an  absolute  )>ill  of  sale  to  take  effect  immediately  by  the  6re  of  iL 
agreed  to  leave  the  go<Hls  in  the  )»osiiession  of  the  vendor  for  a  limited  tinif'.  *9r 
absolute  conveyance,  without  the  ))Osse9$ion.  was  »uch  a  circumatanoe  nrr  jf  v  m»At 
transaction  fraudulent  in  ])oint  of  law.  It  was  admitted,  howerc^.  that  if  the  «ii 
imm<'<liate  ]iovs«'>sinn  be  ctuisistent  with  the  d*^,  as  it  waa  in  Bucknal  r«.  Rwt<«  ] 
in  (.'h.  l!^''))  and  <aili>L!:«n  'S.  Kennet.  (Cow p. -13*2.)  and  as  it  is  if  the  dee<l  be  tvodi? 
and  the  venili>i>  ix  imi  to  have  possession  until  he  has  |ierfornied  the  conditkvi.  l^ 
w.'is  not  frauduh'ut.  for  tlien  }>o^^ession  oivompanied  and  followed  the  deed  viihn 
meaning  of  the  rule.  'J  Kent's  (-om.  518.  C'hancellor  Kwit  admits,  however,  tiu:  u\ 
subse(]uent  Kn;jli^h  <leeiHion»>  it  }ia>i  become  dillicult  to  determine  when  the  cirrum^ 
of  possession  not  ae<'nin|>anyin^  and  following  the  cUmhI  is  p«T  *r  a  fraud  in  ibr  Cbu 
law,  or  only  ])r>'snni]>tive  rvidinc(<!  of  fraud  resting  ujion  the  facts  to  lie  di*icl<w^tf 
trial.  I  subjoin  a  ft  \v  hM'ling  American  cam's  on  this  subject  on  both  sidm  of  lk#^ 
tion.  llohling  tliat  reteMtii»n  of  possession  'i»  a  fraud  per  *t  are  Hamilton  m.  Rifc^ 
Cranch,  odO.  (*lavtnn  ' >.  Anthonv.  G  Hand.  2Sn.  l^uighlin  rjv.  Fer|n»ion.  <1  Iiua 
Sibley  ••.t.  lUwxl.  i  Mi<-<nnn.  2<.hi.  'Xewlaml  r«.  iVws,  K  M.  Charlt.  386.  Babhn.Cl 
son.  10  S.  k  R.  41'.).  Thornton  '«.  I)aven]Hirt.  1  St^nmm.  tI96.  Contnk  that  if  a 
of  fraud  for  the  jury,  are  Smith  <.«.  Henry.  •  liailey.  S.  C.  Kep.  118.  Xmicy  n: 
7  Yerger.  440.  Bissell  tvf.  Hopkins,  3  Cowen,  IGO. — Sdabswood. 
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•iilnirt«* :  1.  Tln»  ntjr»^mf*nt ;  2.  Tlie  ron^itlirnfion ;  and  3.  The  thing  to  be 
<*iiiitlr<i.  i>r  till'  ilirt»'ri'iil  HpfoioH  ot'contnu'tH. 

thou  it  i- till  l^/^r'/'//l^/l^  a  niutiiiil  Imr^aiii  or  convention ;  and  therefore 
lu^t  at  lo!iHt  lt(*  two  fniitnicHiiii;  partit^n  of  Huffii'iont  ability  to  make  a 
: ;  at  when*  A.  <'oiitni('ts  with  H.  to  pay  him  \\VOl.  and  then*by  truuHfrni 
riy  in  Mirh  siiiii  to  B.  \Vhi<*h  |in>|K*rty  i?*,  however,  not  in  |>ot4m'Hrtion, 
rti(»ii  iiuTflv,  and  ro<'<iv«*nihU*  by  niiit  at  law;  when*fon*  it  could  not  be 
n'll  to  ariiMluT  jhtmor  by  the  ntrict  ruleM  of  the  antient  common  law; 
'•/I'Me?  in  action  roiild   be  a*4si^ncd  or  ^rante«i   overj*/)  U'caiiso   it  wan 

t«»  In*  a  ^H'ut  riicoiiniir«'n)ciit  to  liti^iouHncs}<  if  a  man  wen*  allowiMl  to 
.-cr  to  a  Ht ranker  hi?*  rij^lit  of  ^>ini;  to  law.  Hut  thi-*  nicfty  i?*  now  din- 
1:  thoii;r)i,  ill  rftiniiliaiicf  with  the  antient  principle,  the  form  of  anni^n- 
tKif'  in  action  is  in  the  natun*  of  a  dc<*ianition  i>f  trtiM.and  an  a^n*cment 
lit  the  aMMi;;nce  ti»  nnik**  line  of  the  name  <»f  the  a^M^nor,  in  onler  to 
the  piwMeHsion.  And  therefon*,  when  in  common  acceptation  a  «iebt  or 
s:iid  to  U>  a!*siirned  over,  it  must  ntill  be  Hued  in  the  orii^inal  crt*ditor'a 
the  |H>r«on  to  wiioni  it  is  tninnferred  U^ini;  rather  an  att<irnev  than  an 
\  Hilt  the  kini;  in  an  exceptitm  to  tliis  pMienil  rule,  for  he  mii;]it  always 
jninl  «»r  reeeive  a  rhifst-  in  action  by  as^i^nment  :^'' i  and  i)ur  court*  of 
(■••nHidrrini^  that  in  a  conunercial  eountry  almost  all  )>erHiinal  pn»|K«r!y 
ce».-arily  lie  in  <*o!itraci,  will  pri»tiM*t  the  aK*«it;nment  of  a  cA»#.v  in  action 
\  vks  \\\v  law  will  that  of  a  I'hit^^e  in  |)osses^ion.I  /  ;• 

«-«Mitrael  or  airreenient  may  be  either  cxpn»HH  or  implied.  Ex-  r^ij.* 
niniet**  are  where  the  terms  of  the  a^n'enicnt  are  opeidy  uttere<l  •■ 
Wed  at  the  time  (»f  the  makini;,  as  to  deliver  an  ox.  «ir  ten  loaiir*  of  tim- 
:o  pay  a  stated  prire  lor  certain  ^imhU,  Imphul  an»  such  as  reafM»n  and 
diet  ate.  and  which  therefore  the  law  presumes  that  every  man  uiuler- 
►  |M'rfi»nii.  A**,  if  I  employ  a  per*ion  to  do  any  businc***  fi»r  me,  or  |K*r- 
y  Work  ;  the  law  implies  that  I  undertook,  or  (*ontnieted.  to  pav  him  vla 
»  hi»»  labour  deN»»rve-».  If  1  take  u)»  wan*?*  from  a  trade*inian.  witliiuit  any 
'nt  of  jM'ier.  the  law  euiiehides  that  1  eontraetcil  to  pay  ih(*ir  real  value. 
•rr  i-  al-o  i»!n«  ^*pri'ie<«  of  iin)»lieil  contniets,  wliirh  ni!is  throti^h  and  w 
1  to  all  other  loritraets,  eoiniitions,  and  covenants,  vi/. .  that   if  1   fail  in 

of  th'"  aL^rerniftit,  I  -hall  pay  the  other  party  su<*li  dama:;es  iim  he  hart 
•  I  hy  ^\\i'\\  my  ne^^leri  or  retU'^al.  In  shoi^,  alino>t  all  the  ri^^hts  of  |H'r- 
'opi  rty  •  wIm'ii  not  in  aetual  pos^e— <*ion  i  do  in  i;i*eal  nica^iin*  de|K'nd  u|kiu 
(*.  mI'  o||i*  kind  or  i>tlier.  or  at  least  mii^ht  be  n'dueed  under  Ho»ne  of 
nhi«h  iii'lreij  is  the  method  taken  by  the  civil  law;  it  havint;  n'ferrt««l 
ati-*t  part  ot'  the  tiufifs  anil  rights,  which  it  treat?^  i»t*.  te  the  heail  of 
III**  .  /•  r..ntnirfti  and  tfUtt.<i  #./*  i'»«/i//«ii7t/.' 7  v 

itra<t  rnay  :iUo  be  either  r.rtrufft,  a-  if  A.  ai^n»es  to  ehanijo  horses  with 
tIh-v  iI'i  it  inimediati'Iy  :  in  wliirh  ea'ie  the  |Hwsi»ssioa  an«l  the  rii;bt  aro 
ri-d  toifrtlur:  or  it  niay  be  *•.l■M•^/^»^/,  as  if  they  a:rree  to  chan:;e  next 
lere  the  rii;lit  only  vest**,  and  their  ivcipr<K*al  |'n»|K'rty  in  eaeh  oihor'a 

!iot  in  pii«.«'e«.«.ion  but  in  action;  tor  a  c(»ntni(  t  r./o•#i^l/ ^^ which  ditfcm 

'•     Mr-'    AIt  lit    ■'.  f»  in  -t.-fi  n.  1  iii!  4  •'■  li»*l  -V.  1*.  '2. 


i*  nilf  lit"  tlif  <-<>iniiiiin  l.ov  th*Te  an*  *f'V«'r;»I  «'x«*i*pti<>n'".  /f'''«  •■'*  ^rrK  :n-y  hy  thA 
li.mt  u\A\  *■••  tiMii-ji-iTfl  Ky  en<lorsi«in»'nt  .iii«l  *\i*'*\  <>n  J'y  thi*  a**i»rniH«.  whn  i« 
•••I  th«"  I'fi'l  ir*'-'- :  iiii'l  tht*  «t.itiil*'  .>  A  4  Anne.  e.  '.♦  pl:»e»»*  rr..*- .«fitrv  »•  .'-f  ofi  thA 

tJTij.      Pill'  -?.t!Mti-  w.i-.   |..i 1   in  enn-e«ju«'in*e  iif  ih»»  n*!n-:il  of  lonl   Hoh  (in 

MtrtiTi.  'J  I.'l.  K.ivni.  T'>7-  to  vieM  to  thi'  i'U*toni  whieli  hfi'l  opnnik!  up  among 
r-  «»j  Tr.-c:iij  i.r«»nii'.-"r\  note*  ji-  m  y-fitf-.'*  in  tin*  ^iinn*  wjiv  a.-  t-ilb  of  exehiinRf. 
>hi{>  f'-.iTt-i  tli.'  .uit'rni*r  **]'  rlie  miTi*h:int<i  with  ^reiit  inthL'n:itii»n.  «aying  "thai 
•  i.'i  tr>«iii  rip-  «»pjni"iM!ivfii.'*«  of  tin'  nifrehunt-.  whi>  wen-  en«lfAVtMiriiiie  ia  nel 
•f  I."iM^'.ir«l  Str*'.'t  !i;:.in-.i  thf  liiw  nf  \Vi".tniin-l«'r  Hull."  hrt/ff  *"*  f^mkfra  ur% 
i«*t'ot:.iJ'|f'.  /■"  .  .♦'  'i  /..  /  I'ltnotitnr*'  ii  fourth  exeeptinn.  Th»'*e  ar«»  tmniiferrMl 
'-♦•in-nt  :  and  ii'»t  '-nlv  i«  thf  pr«»pi'rtv  in  the  himmI*  thon'Ky  |»as««t|  to  the  en* 
nt  ai-'O  nil  r.  .i.f,^ .  f  ,„.*,  .in<l  i"'  '/.»  -'ifA, '.'.  « ,if  tlie  ori^iniil  eimira*'tor^  the  »hip» 
lh«'  -loiHown.  r.      Is  A  1'.*  Vitt.  e.  111.— Ki;kk. 
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nolliiiig  fvmx  n  grunt)  ctmvcj's  a  chn^e  in  pai»cfni>n;  a  contract  casntrtrjiiM 
only  tt  chtme  in  acCiiin. 

Having  thus  shown  tlio  general  naturv  of  a  contract,  we  mro.  sn.\»^,  u 
c»ed  to  uie  conaideToiion  upon  which  it  Is  founded  i  or  thv  rcoKta  vhmi  i 
*4441  ^^^  contrnctiog  party  to  *en(«r  into  the  contract.  "  it  ie  &&  ^rM 
^  upon  gvfficifnt  coiusidtratioit."  Thit  civiliao)>  hold,  that  in  all  aom 
cither  i'«x]>riMiM  »r  inipliod,  thore  muMt  b»  ootnething  givasn  in  esrhanite. 
ibini;  tliat  in  luulunl  or  iwt'fproi'nl.(A)  TUIh  thiti^,  whTcli  i»  Uic  prioe  iir  ■ 
of  tho  contract,  we  call  the  oonnide ration :  and  ii  muHi  be  a  Utfit^  hw 
itBolf,  or  elae  the  contract  is  void.  A  good  conBidcratiun.  wu  hav«*  tH^tm-  m 
ie  that  of  blood  or  natHral  alToction  between  near  relatiipus ;  the  aalid 
accruing  tVom  which  tho  law  uotucms  an  ojiiivalcnt  for  wttatvvwr  beiwM 
move  from  one  relation  tii  anftther.(/)  Thi«  oonintlirratiun  may  Ko«HlnMt 
ever,  be  »c-t  anidv,  uiiil  tlie  contract  booume  void.  wh43a  il  tentU  in  Hi 
qaenoea  to  defraud  ereditortt,  or  other  third  peraona,  of  their  jaat  ri^t*. 
contract  for  atty  valuable  conaidcration,  aa  for  nuuriage,  for  moaMr,  be 
done,  or  for  other  reciprocal  contracts,  can  never  be  impcgwbnl  at  MV;  ■ 
it  be  of  a  Hutllcient  adequate  value,  U  never  m>t  aaido  in  «qiii^;  ftir  tho  I 
contracted  with  has  then  fiivcn  an  equivalent  to  rtKotapmuo,  and  ia  ttianl 
much  an  owner,  or  /creditor,  nx  any  other  |ken>oti.' 


'  If  there  be  n 

even  in  equity,  i  .    _  ,  . 

in  mere  folly  iritbaul  fraud  a  foundnrion  for  relief.    1*  Prioe,  090,     Atnl  mi  tb« 
ef  executing  an  agreement,  hardship  eiuiiiot  lie  re^udml.  unba*  it  ■»>»««■«  in 
of  Inconvenienee  and  absurdity  no  great  a*  to  aHVird  judkial  proof  Ibat  aueli 
be  the  mouning  of  the  parties.    1  Bnatut.  330.     But  if  therr  be  stvli  nn  ii     ' 
show  that  the  penen  (lid  not  uudenlend  the  btu;gidn  lie  made,        '*    ' 
wo*  so  oppressed  that  he  wdm  ^liul  to  mitkn  it,  Ibi*  will  tiiatr  mi 
Rmntar  as  nta>'  amount  to  fraud.    S  Bro.  0.  C.  lUT.    2  Bird.  Eq.  IKe.  iA.    As  «ti 
Wnuglit  on  an  apreeiueiit  to  |ia,v  for  a  horse  a  bsrley-rorri  *  uM  T<it  <7v«t  mO 
boriM!'*  Rbees.  and  double  evnry  nail,  whieb  came  to  liv     '  --   '       '  M-r*  tt 

and,  on  a  trial  before  Uolt.  C.  J.,  lito  jury  gu*e  only  tl-  (t  L« 

and  in  an  action  of  aHsuiupsit.  In  coDsidt^ialion  of  £<. '  i  .j  lo  I 

thp  dofnitdant  undertook  to  deliver  two  ryiwom*  iua  .  j:ilren 

ei'i'diniE  Monday.  Cora  year,  nhiuh  would  have  reiiuk-  .  ^     ;  :u><n  n 

wuK  grown  in  nil  the  world,  on  demurrer.  Powrll,  J  ,  sajil.  ilin  Uinugh  iJmi  e 
wai-  a  fboliib  one,  yet  it  would  hold  iu  l«w,  and  the  defendmnt  nufhl  to  paj  *a«._ 
for  lits  fellyi  and  tlie  defendant  rehinded  the  2i.  GJl  and  crata.  S  Ld.  brat.  IIH 
•u'enut  to  have  tieon  a  vaeating  of  the  bargain  bk  void,  Biul  a  eatiim  fnr  a^  tm^ 
mnnryrn'eivo'l  without eunsiderutiun.  S««,  further,  3 Chitty'a Com.  U  15^  t3W.  I 
index,  tit.  Inmleiiuai-y  of  Frive  or  ennui  deration. — Cairrir. 

In  bonds,  roveimiiu,  und  iuBtnuucnts  under  laal.  a  cuoiddcralian  hetweMi  tk* 
is  implied  eonclmively.  The  seal  impnrta  it.  A  vohinmry  bond  ia  botb  at  ka 
equity  a  gift  of  the  monriy.  Such  a  ben<l  must  be  poitpniiMl  unlil  miltin  w  u 
fraudulent  and  void  w  In  |lii>iti.  but  il  in  always  good  ofnlntl  tha jMi^  UaM 
■gainst  h^rs,  legatees.  Bnd  ntliera  who  *t4U>d  in  ne  higher  Mmltf.  Sm^k  b^ 
WstU  A,  Serg.  255.  Candor  k  Ilmdersim'*  App««I.  3  (^Miy,  110.  fSlia  tit^tlum 
promL(sor)--notes  primd  fanr  tn.port  eonsideralioit.  As  betwet-n  the  otUail  Ml 
these  instruments,  they  m«y  bo  rendered  inrflivlon]  br  proving  want  ofwiw^ 
thmiftb  as  to  nn  endorsee  or  huldtr  l(ma  fAi  in  lliu  unial  emn«  of  bts^tnoM 
aviutmg.  In  an  ordinary  parol  iHintmcI,  whefbnrnral  nr  writlrn,  theooMudm 
he  averred  in  the  plaintiff's  dedaratton,  and  mn*t  vithrr  apfnnr  on  it»  ^v.  t^ 
alflnnatively  by  him  who  seek*  to  reeover  on  it. 

A  ooDslduration  may  be  Iirinily  definnl  to  \ii-  any  henfifil.  dolay.  nr  \om  to  vtlHr 
More  Ailly,  a  eonoideralion  is  something  that  is  eilhrr  ■  henpBi  |t>  tb«  par^  ^ 
or  some  trouble  or  pfrjudiee  to  thn  party  to  w>iom  the  (immiM  b  iiiad»  X^  -^ 
or  suspension  or  fOrueorniioe  of  a  right  will  be  auScinnl  to  euslatn  a  pnanwa  It' 
nnsentJAl  that  the  consideration  sliould  be  adequate  in  point  nf  actual  vate.  H 
does  not  woieh  the  Tvonfufn  of  consideration,  haTii\||  iio  ninaiM  nf  ihii^dtn  wfl 
matter:  and  It  would  be  unwise  te  interfere  witli  thi-  fnrility  pf  ouiilivctmEaaatt 
exercise  of  the  judgment  and  will  of  the  partin.  The  law  alluwa  them^  toil 
Judges  of  the  bunefite  to  be  diTivcd  from  their  bargain,  priivfded    ~ 
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hew  Taluablc  considerations  are  divided  by  the  chri]iane(Jr)  into  foar  epeoiea. 
)0,  ut  lies:  aa  when  I  give  money  or  goods,  on  a  oontraet  that  I  shall  be  re- 
I  money  or  goods  for  them  again.  Of  thi^kind  are  all  loans  of  money  npon 
dy  or  promise  of  repayment;  and  all  sales  of  goods,  in  which  there  is  eiUier 
izpress  contract  to  pay  so  much  for  them,  or  else  the  law  implies  a  oontraet 
mx  so  much  as  they  are  worth.  2.  The  second  speeiee  is,  /oos,  id  fadoMi 
irnen  I  agree  with  a  man  to  do  his  work  for  him  if  he  will  do  mine  ior  me; 
r  two  persons  agree  to  marry  together;  or  to  do  any  positive  acta  on  both 
s.  Or,  it  may  be  to  forbear  on  one  side  on  consideration  of  something  done 
he  other,  as  that  in  consideration  A.,  the  tenant,  will  repair  his  honse,  B^ 
landlord,  will  not  sue  him  for  waste.  Or,  it  may  be  for  motnal  fbrbearaoee 
both  Hides ;  *as,  that  in  consideration  that  A.  will  not  trade  to  Lis-  v^aak 
,  B.  will  not  trade  to  Marseilles;  so  v»  to  avoid  Interfering  with  each  L^^ 
)r.  8.  The  tliird  species  of  consideration  is/ncio,  iU  da:  when  a  man  agrssa 
perform  any  thin^  for  a  price,  either  specifically  mentioned,  or  left  to  the 
rmination  of  the  law  to  set  a  value  to  it.    As  when  a  servant  hires  him- 

to  his  master  for  certain  wages  or  an  agreed  sum  of  money :  here  the  ser* 
t  contracts  to  do  his  master's  service,  in  order  to  earn  that  nwcifio  som. 
erwirio,  if  he  be  hired  generally;  for  then  he  is  under  an  implied  contract  to 
brra  tiiiH  servioo  for  what  it  shall  l>e  reasonably  worth.  4.  The  fourth 
ries  irt,  </o,  ut  facias :  which  is  the  direct  counterpart  of  the  preceding.  As 
>n  I  A^ixHi  with  a  servant  to  give  him  such  wages  upon  his  performing  such 
k :  which,  we  see,  is  nothing  else  but  the  last  species  inverted :  for  serous 
f,  itf  heru9  drt,  and  herus  daty  ut  servusfaeiat 

.  contiideratiou  of  some  sort  or  other  is  so  absolutely  necessary  to  the  fbrm- 
of  a  contract,  that  a  nudum  pactum,  or  agreement  to  do  or  fmr  any  thing  on 

side,  without  Any  compensation  on  the  other,  is  totally  void  in  mw;  and  a 
I  cannot  be  eonii>elled  to  perform  it.(/)*  As  if  one  man  promises  to  give 
ther  100/.,  here  there  is  nothing  contracted  for  or  given  on  the  one  side,  and 
refon.'  there  ik  nothing  binding  on  the  other.  And,  however  a  man  may  or 
r  not  Ix*  bound  to  |K'ri*f)rm  it  in  honour  or  conHcience,  which  the  municipal 
s  do  uoi  take  u|M>n  them  to  decide;  certainly  those  municipal  laws  will  not 

(*)  F/.  19,  ft.  ft.  <•)  Or.  Mi  St  n.  3,c  SI 

7  to  (H>ntract,  antl  the  n^rtHMiient  violati**  no  rule  of  law.  There  is  no  esse  where 
p  injMlt'tiuary  of  |»ric«N  iiid«*|N»ncient  of  other  oircum»tanoes,  has  been  held  solBcieBt 
•t  a»itlt*  a  rontru(*t  lM>twe4'n  iMU'tic*^  ntsnding  on  e<|tial  |pt>und  and  dealing  wilh  each 
NT  without  any  iiniMhiitioii  or  opprwuion.  Such  an  inequalitj  ss  would  amount  to 
d.  and  avoid  tho  c'oiitnu*t  on  that  iicore.  must  be  »o  vtrong  and  manifest  sa  lo  ahoek 
conM^ifiicv^  and  oi)iifouii(l  the  judgment  of  eomnion  *enae.  Hind  r#.  IlokUhtp,  2 
tm  1o4.  SilviH  im.  Kly.  3  WattM  A.  S<Tg.  42H.  Thin  legal  principle  sa  to  the  extent 
on!iid**nition  w  in  nonio  iiioaHiire  j>ractii*aUy  modifi<Hl  bj  an  equitable  one,  whieh 
•r«i  th«-  fiarties  to  a  eontnu*t  in  equity  wherever  the  conaideration  of  it  Aula ;  as  where 
>ntra<-t  wan  madf*  iiiMin  tho  ox|>«M*tution  of  an  actual  benefit  which  hss  not  been 
ij«Ni.  and  that  without  tho  fault  of  the  i»arty  neekiug  relief.  Beliss  w.  Uajs»  5  8srg. 
.  427.    Miles*  I  J.  St«*v«»ii!«.  .1  Ilurr,  21. — Sbabswood. 

rhi«  mu««t  Ih*  read  on  o«mfin«Ml  to  .simple contractu:  for  no conaideralion  iseswatisl  lo 
ralidity  of  a  <H)iitru4*t  under  M«al,  though  in  M>nie  caaea  creditors  may  treat  volnntaiy 
U  without  con!(ideriitioii,  a^i  fraudulent  and  iiiralid.  7  T.  R.  477.  4  Esat,  300.  2SMl. 
»r.  22H.  FonM.  Treat.  F:.|.  2d  e<l.  347.  n.  f.  Plowd.  308.  300.  The  leadinc  rule  with 
eot  to  con<«i«lerttti«>n  in  that  it  inu)«t  Ih»  Honie  benefit  to  the  party  hj  whom  tnejpmmiss 
ade.  or  to  a  thirl  iH>nw>n  at  hi^  in^tani^e.  or  aome  detriment  auatamed«  at  the  inatanee 
he  fMirty  pmnii^iug.  hy  the  fHirty  in  whoae  favour  the  promise  ia  made.  4  Esat,  4ftft, 
Mtii.  .Vi-'i.  A  written  a^r^N^ineiit.  not  wm/rr  av/,  ia  nmium  partmm  without  eonaiderataoa ; 
s  n**gotia>»le  fM*ourity,  Of*  n  hill  of  exchan^  or  promiiwonr-nole.  carries  with  it  priam 
*  cviflenee  of  ('i)n<«ideration.  whieh  ij(  binding  in  the  handa  of  a  third  party,  to  wheas 
as  been  nep»tiat4Ki.  hut  may  >m*  inquired  into  l*etween  the  immediate  ^artiea  to  the 
Ac.  thern4elve4.  Tlie  roiiMderation  for  a  contract,  sa  well  sa  the  promiae  for  whieh 
tfiren.  nia«t  al<«o  U*  IfijaL  Thun.  a  contract  for  the  sale  of  blaaphemoua.  obaosiie*  or 
llou)*  printM,  or  for  the  furtherance  of  immoral  i>nu*ticea,  or  contrary  to  publie  polkv* 
Krimental  to  the  rights  of  thinl  parties,  or  in  contravention  of  the  ataiute  law.  In  ml 
e  e.t«e^  the  cai^'iderationB  are  invalid  and  the  contracta  void.  See  3  Chitty's  " 
,  tt3,  rt  jw.— Obitty. 
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compel  tl»e  oxooiitiou  of  what  he  had  no  vii^iblc  iiHliicemont  to  en«^a^e  I-r:  ;,• 
llieivtore  our  hiw  has  adoptudi //J )  the  maxim  of  the  civil  law,{H;  iliat  '..  ' . 
jjfKio  non  oritur  actio.     But  any  degree  ot* recipnx'ily  will  prevent  the  ]»a'i  :r^ 
hoiiig  nude:  nay,  even  if  the  \hin«^  be  founded  on  a  pnor  moral  oMi;|;uli»ri. 
a  j)romise  to  pay  a  just  deht,  though  V»ari-ed  by  the  sstatute  o1^  liinitatimi-..   i* 
no  longi4*  uutlum  pactum?    And  as  this  rule  was  principally  csta)»li?*hc<l,  t**  uv. 
the  inconvenience  that  would  arise  fi-om  sotting  up  mere  verbal  promij^-^. : 
*i_iri     ^^'^^^^'^^  1^0  good  ivasoii  could  *be  assigned,(o)  it  thoreture  din-s  n»t  L" 
-'     in  some  cases,  where  such  promise  is  authentically  proved  by  wrti- 
documents.     For  if  a  man  entei>i  into  a  vohintarj'  bond,  or  gives  a  pn»n-i«?*'! 
note,  ho  shall  not  be  allowed  to  aver  the  want  of  a  considenition  in  or«J»*r 
evade  the  }»aynieiit :  I'or  every  lion<l  from  the  solemnity  of  the  in?*trunjr!ii. 
and  every  note  from  tiie  suhscri])tion  of  the  dniwer,(<y)'  carries*  with  il  ttn  . 
ternal  evidence  of  a  g(K)d  consideration.   (*ourts  of  justice  will  tlieretore  suj»[t" 
them  both,  as  against  the  contractor  himself;    but  not  to  the  prejudiiv 
creditors,  or  stnmgers  to  the  contract. 

We  aiv  next  to  consider,  thirdly^  the  thing  agreed  to  be  done  or  omittel.  •* 
contract  is  an  agivenient,  n])on  sutlicient  consideration,  to  do  or  Wj*  f«>  J"  ii  y< 
licular  thing.'*     The  most  usual  contnicts,  whereby  the  right  of  chattel  \H'j>K'ii 

(»)  Bn>.  Ahr.  tit.  tir'U^  7 U.   Sulk.  11*.*.  <p)  lUrdr.  »*1.    1  Ch.  R.  15T. 

{*)  OhI.  'J,  li.  10.  itiid  o,  U,  1.  (t)  LiL  Kaym.  iCa 

(•;  IMowil.  3bH,  aov*. 


*  Wliere  a  man  is  undor  a  moral  ol)Iig:ition  which  no  court  of  law  or  equity  i^n  i-iifitf 
and  }>roiijisos.  the  honesty  and  roctitud**  of  the  thing  is  a  consideration.  A»  if  a  a 
j)r<)nii!?o  to  ]>uy  a  just  (h^Iii,  the  roj'ovtMT  of  which  is  barred  by  the  statute  of  limitali'-^i 
or  if  a  man,  after  he  comes  of  aiie,  pronii'«e  to  pay  a  meritorious  il*»bt  rontracinl  dur. 
liis  minority,  hut  not  for  necessaries :  or  if  a  iMinkrupt,  in  atUuent  circuniiitAncv^  af 
liis  certificato.  promise  to  \m\  the  wliolo  of  his  debts:  or  if  a  man  ])mmiso  to  |i«*rf  r 
secret  tru^it,  or  a  tru!*t  void  for  want  of  writiuj;  by  the  statute  of  frauds.  In  >4irh  u, 
many  otlier  instances.  thou«;h  the  promise  gives  a  compulsory  remedy  where  tht-iv- 
nono  before,  either  in  law  or  eriuiiy,  yet.  as  the  promise  is  only  to  do  what  an  h-L 
man  ought  to  do,  the  ties  of  conscience  u]ion  an  upri^lit  man  are  a  sufficient  ror^*i'.r 
tion.  Ld.  MnnsHclil,  (.'owp.  21MJ.  Th«'sr  are  the  wonls  of  lonl  Mansfi«*Id :  but  i^ku 
the  jironuM?  would  only  l»e  ohli^atory  in  the  throe  first  instances.  How  far  iu<'»rkl  -y 
gat  ion  is  a  legal  consideration,  see  a  learned  note  to  the  reports  by  M#^*irs.  Bi>«an<{f 
and  E*iiller,  3  vol.  p.  240.  Hut  if  a  bankru]it  after  obtaining  his  c*iertificate.  an  i&fi 
after  comin>;  of  a;;e,  or  any  person  where  the  demand  is  barrcnl  by  the  Matute  of  ii: 
tations,  promise  to  pay  a  prior  debt  when  he  is  able,  it  has  l>een  held  that  this  »»<-■ 
<Iitional  promise,  and  tliat  the  plaintitf  must  pixive  the  defendant's  ability  to  pay.  •  Hi 
JMa.  110.    See  further,  on  this  suljject.  o  vol.  Ch.  C  L.  72. — Christian. 

^  Mr.  Fonhlanque.  in  his  discussion  of  the  subject  of  consideration  referred  to  is  i 
last  note  hut  one,  h:i-«»  taken  notice  of  this  ina(»curacy.  lie  wiys — what  certninly  I*  f:I 
established — that  the  want  of  consideration  cannot  he  averred  by  the  maker  of  b  e 
if  the  action  he  hrou;.dit  hy  an  endorsee:  but  if  the  action  be  brought  by  the  Pavrr.  i! 
want  of  consideratiim  is  a  Uiv  to  the  ]ilaintitf's  recovering  upon  it.  I  Stra.  f»i4.  R- 
N.  P.  274.  I  B.  &  P.  (Ml.  2  Atk.  IS2,  and  Chitty  on  Bills,  6».  An  endorM^  wb-  is 
given  full  value  for  a  hill  of  exchange  may  maintain  an  action  lK>th  a|Eain.«t  hiicv: 
drew  it  and  him  who  ace(*pte«l  it,  without  any  consideration.  4  T.  R.  339.  471.  5  If. 
Hep.  17S.  :\  K«*p.  ]^'p.  4«).  'f he  most  important  authority  respecting  the  coiist»Ams» 
of  written  contracts  is  the  t^a»«e  of  Hann  I'x.  Ilught^s  lK>fore  the  house  of  lords,  xn»^ 
lord  chicf-liaron  Skynn«*r  di'livered  the  unanimous  opinion  of  the  judges  that  m  »' 
ministratrix  was  not  bound  by  a  written  ]>i*omise  to  pay  the  debt  of  licv  inlef^tal** •'■ct 
lier  own  jirop^rty.  See  it  reported  in  7  T.  K.  iJ.'»0.  In  that  cai^e,  the  chjef4«KWi «: 
that  "all  contracts  arc  liy  tlie  law-"  of  En^dand  distinguishetl  into  agreements hr «f«<^ 
»n<l  a^rreements  by  ]>arol ;  nor  is  there  any  sueh  thini  <'lass  as  some  of  the  roua^  kr« 
endeavoured  to  maintain. — as  contracts  in  writing.  If  they  lie  merely  written,  and  r* 
specialties,  they  arc  paiol.  and  a  consideration  must  he  provc<i."  lIc'olwerTvd  ihn  il* 
words  of  the  statute  of  frauds  wiM'c  merely  ne^itive;  and  that  executors  andaiiB^''' 
trators  should  not  be  liubU>  out  of  their  own  estates.  nnl<*ss  the  afn'eement  u)Hin  vb" 
tli<^  action  was  hrouuht,  or  ^onle  memonmdum  thereof.  wn8  in  writing,  and  si^iHf>i  h* 
the  ] tarty.  But  this  doi's  not  ])rove  that  the  agreement  woa  iitill  not  liable  t%>Kr  inl- 
and judged  of  as  all  other  a;;ri>enients  merely  in  writing  are  by  the  common  bv.  i'' 
does  not  ]>rove  the  converse  of  the  ])ro]>osition,  that  when  in  writing  the  partj  sari  ^ 
at  all  events  liable. — C-uristian. 
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y  1h»  tif<|uirt*(l  in  tlio  IftWH  of  En^rlAiid.  «ro,  1.  That  of  ai//*  or  exchange,  2. 
itt  tii'fniiimmt..  H.  T!iiit  of  hiriiuj  iirnl  f/ffrroiring.  4.  That  of  f/W^/. 
.  Sulo.  or  tsrhnh<jt\  JH  u  trnii**iiiiitiiti<»ii  of  ]>n>]»irty  from  one  man  toanothor. 
(■oEi«iiii(»ration  of  H»iiir  jH-ico  <»r  rv<'oni|N*nHo  in  vului*:  tor  thort*  in  no  Han* 
liout  a  nH*oni]N'ns4' :  thon*  niu.*«t  )h'  //r//f/  //ro  tpio.(r}  If  it  he  a  i^ommutution 
pifhls  forpMtflH,  it  is  uutrv  properly  an  exrhtinijv;  hut  if  it  Ik?  a  tninHft'rrin;^ 
^Miflt*  tor  money,  it  is  f-a] led  a /<#//' ;  whirh  iH  a  nu*th(Mi  of  i*x(*!ian^«  intn>- 
■x'^i  lor  the  4*oiivriii(*iirc  of  iiiankimi,  hv  0Htahli<»hin;r  a  univerMil  nirdium. 
i«-h  may  Ih*  t'X«'hiinirf«i  for  all  hort?*  of  i»th«*r  pn»|H»rty  ;  whi*rt>tti«  if  ^kmU  wt-rt* 
y  to  Ik*  t'.\rhari;^«Ml  for  «;oo<ls.  hy  May  of  hurtor,  it  would  bi*  ditticiilt  t^)  uiijuHt 

ri*«|H'ctiv(>  vahii'M,  anil  the  carria;:!*  would  ho  intolrmhly  t'umtK*rMMno.  All 
ili/.<(l  iiatioiiK  adoiited  thiMTton*  wrv  earlv  tho  UM'of  nionov;  tor  we  tind 
r;ihani  iriviiii;  *M'our  huudred  HlirkeN  of  njlver,  current  money  with  the  nier- 
nt."  t'lr  the  field  of  Ma<*h|K'lali  :(<)  th(»u;xh  the  practice  <ifexehttn;;e  Hli II  huI>- 
«  aiii'iii^  !4ever:il  of  the  sava^^e  nations.  But  with  rt'i^inl  to  the  UiW  of 
le-  arid  exehani^es,  there  ir*  no  <iit!erence.  I  nhall  therelort*  tn*at  of  r»i|- 
Tii  )m»Mi  under  the  deiitimiuation  fif  sales  only  ;  ami  Nhall  eonniiler  their  ^ 
•e  and  rtteet.  in  the  first  place  where  the  vendor  AfiM  in  hiinHclf,  and  iti*condly 
iTf  lie  h'ltk  hnt,  the  pHJpertv  of  the  thin;;  K*ild. 
Vhi-re  the  vendor  hntU  in   himself  the  pn>|K»rty  of  the  ;;oods  ludil,  he  hath 

litHTty  of  disposiiii^  of  them  to  wh(»ms«H*ver  he  pleiiM's,  at  any  time,  and  in 
*  manner;  unt«*ss  jutji^ment  lian  l»een  o!»tained  a^aiiiHt  him  for  a  deht  or 
iiaire".  and  th**  writ  of  exeeuti<»n  is  actually  delivered  to  the  KheritT.  For  then. 
ih«>  statute  ot''t'rauds,(/ 1  the  sale  shall  In*  looked  U|m»ii  uh  fnunlulent.  and  the 
|K'rty  Ml*  the  p^oods  shall  he  hound  to  answer  tlie  deht.  fn>m  the  time  of 
iverih:;  the  writ.  Formerly  It  was  htuind  fnnn  the  f*">/#,  or  isnuin^  of  the 
t.:u.<  and  any  -^uhMMpient  sale  was  fraudulent  ;  hut  the  law  wan  thus  altere<l 
favt Ml r  Mfy  11/ /-'/ti />"/•>.  thou ltIi  it  still  ri'mains  the  >ame  U'tween  the  /wrfi'iv  ; 
I  therelon'  if  a  d«*fendant  dies  after  the  awardiii:;  antl  U'l'on*  the  delivery 
the  nrit.  lii-»  ifoods  are  IhhiimI  l»y  it  in  the  IuuhN  of  hi^  exeeutors,  r )• 
f  a  man  a^n-i-*  wiiii  a!iotlier  tor  ijomls  at  a  certain  priee.  he  may  n<^t  4'arry 
ni  away  hi-t'ore  he  hath  )»aid  for  them:  for  it  is  no  ^ale  without  |»siyment. 
^•H^  thi-  e«ifiirarv  he  exi»re^«*lv  atcreed.  And  iheretiin,*.  if  the  vendor  savs  the 
L'e  of  II  hea^i  i^  tour  jtoiiihN,  ami  the  vendee  >a \  s  he  will   cive   tour  |M»unds. 

harirain  i-  struck;  and  they  neither  of  them  are  at  liU-rty  t»»  Ik*  f»ff.  pn>- 
e<i  imimiliate  ])'iH«.eH!«ioii  he  teniiered  hy  the  other  siile.  Hut  if  neither  the 
nev  U*  paid,  nor  the  ^mhU  ileliverefl,  ntir  tender  nm<le.  nor  any  suhsetiuent 
veim-ni  he  entered  into,  it  is  no  contract,  and  the  owner  may  «lisp«>S4»  of  the 
mis  a>  he  plea^er».i  /r.'*  Hut  if  any  part  uf  the  priee  is  paid  down,  if  it  ho  hut  a 
•  N.-t.  Mil   ■  *:.  •  '•i:-!.  i:i.      i  M.«i  i** 

i'.  .V<.tr    II    r    ;i  I*.  n»-.  41.     N<>«  •  MaA.f.  1^ 

If  tw"  writ*  .ir»*  d«"liv«'ri*d  lo  \\\%*  -lierilt'  im  tin*  -ianit*  d.iy.  h»»  i*  ImiiiihI  t*^  t-xivuto  tht» 

Hhi'li  le*  ri-i-.'i\i"» :  \'\i\.  it'  hf  h-vii".  ami  ".rlN  Ulid**r  tin*  * Uil.  the  »*«le  tt»  a  vendee, 

mnt  n"tii-t'  nt'  tin*  tir^t.  i-*  irri>viM-,iti|e.  an<t  tlie  ^heritt'  ntaki'i*  hini'M'II'  unHWerahK*  !«• 
I  p.irri—      1  S:»lk.  ;;•-•'».     1  T   K.  TlT.*.— <'hiii>ti  \%. 

T|j>*  .iu'Ji<»rit:<-'  «'iti-l  d<i  u**\  ^\\y\»*r\  tin-  ocntt'nt".  It  !<•  trm*  thut  there  !<  no  ritfht 
|ji>  v**ipifi'  t«»  T'***\*'r  |.«i— f— "inn  «»t"  tin*  pHMlo  witlitint  pH\nienl  or  lend»T  •»!' ihn  priet*; 
tin*  i-  :in<tth«  r  iliiii::  tr-'tii  ■».ivinif  llitT**  i*  \\*\  euntiiu-t.  Ntir  i*  whal  I'iiIIi^wa  true, — 
:.  .lil*-}  •  It  l<>iitl\  I't  tlf  '(imti*  i>t'  tr.iiiiU.  p:trt  pa\in*'nt  i>r  earnest  \*  tie*  e-«Mftry  in 
I  .1  I  I"*-  !••  liul  ih-  l.iiLMm.  Thi*  -tatiiti-  L".'  *  ur.  II.  rli.  .'•,  »•.  IT  ahe  provision*  of 
■  h  )r>\.i.I  ill  iii-i-t  "f  til*'  I'nitftl  Sta?4*«  ileelan*?*  thai  no  e«intrii4*t  f>T  thi«  Nth*  of 
i-  *  -r  !li«'  I  !i«  •■  ii!  1  '*.  tir  npu.nvU  -hall  U»  iTimmI.  t*\i*i>pt  ihi*  huyer  >*hall  aiNt'iit  |Mri 
ji,.  ,^  ..  .1,  «..  ,.i|i|  .ii,.|  .!•  tniliy  r«'«-iMve  the  -anii*.  **r  »ii\r  ^wnethini!  in  ••arin»:«t  l«»  hind 
hir.-t  II  -r  -:i  put  |<.iviieiiV  'ir  duli-^n  oituit*  ni>tt»  <>r  nii*ni«>ranihi!n  in  writing  of  tli»* 
:a  ri  I  t-  M  i.j.-  .(II  I  .■.:j'ii.  •!  |.\  thf  partie-  t<»  In*  ehariTi'd.  nr  th«'ir  Hj«'nt*  th»*rfinil«»  liiw- 
,  an'lii-ri/'-i.  It  i-  tnif  ili.it.  ii"  nothin;!  •>!'  tiii'*  kind  taki"*  pLuf.  ii  i*  no  i^mtnMt. 
tie-  <''An>r  !ii  iV  ih-|..i.4<  nt  )t;<<  j;ii<mU  a«  h*'  phsi^e^.  Itut  at  (*iiinmiin  law.  wtit*n  tht« 
II-  'f*  -.il"  .ir**  ;i:r'«'l  nn  and  ihf  lMr;5.iiii  i**  otnirk.  and  ev^rv  ihiin!  that  thf*  f*^ll^r 
tn  t|.»  MT'tli  t!ii'  ;.'titi>U  i-  <  iinipji'tf.  tie*  ('iintra«'l  i>t'  *.\\**  lM*e<i|iit*<»  at*««iliil**  a«  lirtw«*^n 
]  .4rtii-^  xv'thn'ii  .1.  tuil  p;t\  iu>'nt  i>r  deliv«-rv,  uii<I  the  prnjM'itv  nud  tin*  ri*k  of  aoci* 
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penn}',  or  any  portion  of  the  goods  delivered  by  way  of  earnest, «' which  iho  ti 
*USl  *^^^'  ^'^"^  crrfia,  and  interprets  to  bo  '^empthnis  renJifujnis  ^t-uhtr.! 
J  arfjutnaitumf**)(.v)  the  property  of  the  goods  is  ahsolutoly  l>ouud  l-y 
amd  iho  vendee  may  recover  llie  goods  by  action,  as  well  as  the  vendor  iniiv  i 
jirice  of  thcm.(y)"  And  such  regard  does  the  law  pay  to  earnest  as  an  eviiici 
of  a  contract,  that,  by  the  same  statute,  29  Car.  II.  c.  3,  no  contract  f«>r  the  j^ 
of  goods,  to  the  value  of  lOZ.  or  more,  shall  be  valid,  uulcf^a  the  buyer  actoa 
receives  part  of  the  goods  sold  by  way  of  earnest  on  his  part;  unless  he  ^^ 
]>art  of  the  price  to  the  vendor  by  way  of  earnest  to  bind  the  l>argaiii,  or 
))art  of  payment ;  or  uidcss  some  note  in  writing  be  made  and  signed  hy  i 
}»arty,  or  his  agent,  who  is  to  be  charged  with  the  contract.  And  with  no 
to  goods  under  the  value  of  10/.  no  contract  or  agreement  tor  the  sale  of  tl» 
sliall  be  valid,  unless  the  goods  are  to  be  delivered  within  one  year,  or  uak-s^ ; 
contract  be  made  in  writing,  and  signed  hy  the  part 3%  or  bis  agent,  who  i* 
be  charged  therewith.*-  Antiently,  among  all  the  northern  nations,  »haki 
of  hands  was  held  necessary  to  bind  the  bargain ;  a  custom  wliich  we  •: 
retain  in  many  verbal  contracts.  A  sale  thus  made  was  called  hand-mle,  "t 
ditio  per  mutuam  manuum  complexionem  ;"(•?)  till  in  process  of  time  the  same  vi 
wjis  used  to  signify  the  price  or  earnest,  which  was  given  immediately  alUr  1 
shaking  of  haiuU,  or  instead  tiiereof. 

As  soon  as  the  bargain  is  struck,  the  property  of  the  p^oods  is  transiemd 
the  vendee,  and  that  of  tiie  price  to  the  venilor;  l>ut  the  vendee  cannot  lake  I 
goods  until  he  tendei*s  the  price  agreed  on.((i)"     But  if  he  tenders  the  monev 

(«.  Init.  3,  tit.  24.  (>i  Sliifuhiwk  dr  Jmn  €SU3u  L  S,  C  1l 

(»;  Ntiy.  ilii<I.  [•i  IImIi.  41. 


d«'nt  to  the  g^K^xls  vest  in  tlie  buyer.  2  Kent's  Com.  4i*2.  The  i«a]e  i*  eompli^t*^  vt 
tlio  terms  art*  either  certainly  tixrd  or  a  rule  adopte<i  from  which  they  can  lie  aurertaa 
hy  measurement  or  ealeulatiou.  and  when  the  HuhjiH^t-matter  of  the  sule  i.^  detinxtiT 
and  certainly  aseertainnl  aii<l  distinguished.  A  Hide  W  d«:tinefl  to  be  a  tnini>muut:i>n 
]»r<)])t'rty  from  one  man  to  another  in  consideraiion  of  some  price  or  rccompfb^- 
value.  When  tlu*  nann*  of  the  vendi^e  is  written,  hv  hi?*  direction  or  bv  the  dirwli-* 
his  airont,  on  tlie  articles  soM,  or  the  gooiU  are  made  up  to  be  delivered,  or  aiv  otl 
wihe  separated  from  a  larger  iiuantity  of  grMxls  of  which  thev  formod  a  ixul,  with  %r\ 
to  deliver,  or  when  the  vendee,  l»y  the  consent  of  the  vendor,  deals  with  the  |*ep# 
as  his  own,  it  has  lieen  construed  to  be  evi<lenee  of  a  dehvery  so  as  to  enable  the  t«* 
to  maintain  an  action  for  tlie  ]irice.  as  of  goods  actually  Rold  and  delivered.  Am 
buying  a  hat,  selects  the  article  wliicii  suits  him.  It  is  put  aside  :  hut.  for  some  rM* 
it  is  inconvenient  for  him  to  take  it  with  him.  He  is  to  send  for  it.  or  the  vemlarii 
send  it  to  liis  lodgings.  From  that  moment  there  is  a  change  of  proiierty :  thehtfjp 
is  com|ih>te,  and  the  vendee  becomes  the  owner.  Rogers,  J.,  in  Parker "r*.  DmuMii 
2  Watts  k  Serg.  y.     Smyth  r.v.  Craig,  3  Watts  &  Serg.  14.     Scott  w.  Welbi,  6  ibid.  357 

SlIARSWlHU). 

"  T}ie  property  do<»s  not  seem  to  bo  oLvn/attfif  f^umi  hy  tlie  OAmest;  f or  loid  Holll 
laid  flown  the  foHowing  rules. — viz.,  "That,  notwithstanding  the  eame»t.  ibe  moi 
nnist  be  paid  upon  fetchim:  away  the  goods,  Ik^cuuso  no  other  time  for  pavineati^^ 
pointed:  that  earnest  only  bimls  the  bargain  and  gives  the  }>arty  a  right 'to  dwBiii 
imt  then  a  demand  without  the  ]iayment  of  the  money  is  void:  that,  after  eamwtpii 
the  vcn(h>r  cannot  sell  the  goo^ls  to  another  without  u  <h»fault  in  the  vendee;  andlki 
fore,  if  the  vendee  does  Tiot  come  and  pay  and  take  the  goods  the  vendor  ou^t  IB 
and  nv{uest  him :  atid  then,  if  he  does  not  come  and  pay  and  take  away  thegDOil»ii 
c()nveni<'nt  time,  the  agreeuKMit  is  dissolveil,  and  he  is  at  liberty  to  »ell  them  to  ■ 
otiier  jMTson."     1  Salk.  llii.     S4»e  3  Camp.  42r>.— ('uristiax. 

'*  And  this  enactment  is.  by  h»rd  TentenlenV  act,  (*.' (lOo.  IV.  c.  H,)  estendrd  10 
contra<'ts  for  the  sale  c)f  goods  of  the  vahn'  of  10/.  sterling  or  upwards.  notwith^taaA 
the  giwxls  may  be  intfudtMl  to  be  delivered  nt  some  future  time,  or  may  not.  at  lli^ni 
of  the  contract,  be  actually  made,  or  ]irovi(UH|.  or  ready  for  delivery,  or  tome  act  nuf 
rei|uisiti'  for  the  making  or  <'ompleting  thereof  or  rendering  the  name  fit  for  delxvrn. 
Kkkk. 

'■'When,  however,  the  sab'  is  complete  and  the  titlo  vested  in  the  buyer,  it  v  m3 
tlie  power  r)f  tlie  selb-r  t<>  rerlaim  the  ]>ossess:on  of  the  goods  in  case  of  the  imohv* 
of  the  jairchasor,  ])rovided  tiiey  have  not  <'ome  to  his  aetual  pomeeaion.  TliiiiiCiB 
(he  vendor's  ritrlit  i^{ at^ifijhvjr  in  tr.tn.tifu.  It  dties  not  prfKHHKl  Upon  the  groundofiMiB 
iug  the  contract.     It  assumes  itb  existence  uud  continuance;  andp  BB  a  OQOMfnnBik^ 
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nd  he  rcfuHeH  it,  the  voudoe  mav  scixe  the  fi^oodfl,  or  have  an  actioii 
endor  for  dvtainin^  tlietn.  And  by  a  regular  sale,  without  delivery^ 
iH  KG  ahm>luti*Iy  vented  in  the  vendee,  that  if  A.  sells  a  home  to  B. 
B.  |>ayA  him  curneHt,  or  signs  a  note  in  writing  of  the  bargain,  and 
leforu  the  delivery  of  the  horse,  or  money  |Mud,  the  horse  dies  in  the 
to«ly,  still  he  is  entitled  to  the  money,  twcaase  by  the  *con-  r^ita 
»pefty  waj«  in  the  vendee.(6)  Thus  may  property  in  goods  ^ 
d  by* Hale  where  the  vendor  hath  such  property  in  himselK'* 
rty'may  also  in  Honie  eunen  be  transferreu  by  sale,  though  the  ven- 
eat  till  in  the  pNxls;  for  it  is  expedient  that  the  buyer,  by  taking 
utions,  may  at  all  events  be  secure  of  his  purchase;  otherwise  an 
tween  man  and  man  niunt  soon  be  at  an  end.  And  therefore  the 
of  law  irt,('*)  that  all  miles  and  contracts  of  any  thing  vendible,  in 
:etH  uvrrt,  (that  \n,  open,)  shall  not  only  be  good  between  the  parties, 
indin^  on  all  tlione  that  liuve  any  right  or  property  therein.  And 
Mme,  the  Mirn>r  intV^rros  us,(r/)  were  tolls  established  in  markets, 
:y  the  makini^  of  eon  tracts ;  for  every  private  contract  was  dis- 
1  by  law  :  inK(»much  tliat  our  Saxon  ancestors  prohibited  the  sale 
;  alN>ve  the  value  of  twent}**  pence,  unless  in  open  market,  and 
ry  hart^ain  and  sale  to  ]>e  contructe<l  in  the  presence  of  credible 
Market  overt  in  the  eountr}'  is  only  held  on  the  s|MM*ial  days 
|mrti(*ular  towns  l»y  charter  or  prescription  ;  but  in  Ijoudon  every 
Sunday,  is  niarketMlay.(/)  The  market-place,  or  spot  of  ground 
custom  for  the  sale  of  particular  goo<ls,  is  also  in  the  country  the 
overt  ;ifj)  hut  in  Londtm  everv  shop  in  which  goods  are  ex|iosed 
lie.  is  market  <»vert,  tor  such  things  only  as  the  owner  profipasoa  to 
Hut  it'  n)y  ^*hu\h  are  stolen  tVom  me,  and  sold,  out  of  market 
operty  is  not  alteriMi,  and  I  may  take  them  wherever  I  find  them. 


tijr.  c.  4i 
ln<t.  Ti: 
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n>Hii:inM-.  may  n-oovfr  th«»  pf>o<l«  on  luiyment  or  t^nd«»r  of  the  i»ric^,  nol- 
:h«*y  lii»v«»  U'i*n  >t(>]i)HMl.  ami  tlit*  v«*n<ior  mnysue  for  andremvor  th^  price, 
rij!  iIm'  Htoii|iai!i*.  |»roviii«M|  h«»  Im»  rt»iuly  to  <l<>liTer  the  gondii  ut»nn  imyraent. 

I  {Mtitl  in  part,  lit*  may  ox«TriH<»  the  ri^ht  for  the  haliincv.  There  munt  Km* 
It  of  tilt*  wliolf  |>rit*t'  U*fort*  th*^  ri^ht  to  Ht«>p  in  frttiuiVw.  in  mse  of  fiulure 
.  r«'u*<<"<.  'rii<>u:;ii  ti  Mil  tir  nt)t(*  hit**  U*«'n  taken  and  endorm^il  away  fur  the 
it  uill  not  il4'*>tn>y  tilt*  riirht.  Tlii«  ri^lit  i*  no  Mrongly  maintained  that 
U  iirt>  nil  thf  tran^'it  iin<l  tii<»  iuKtilvfiiry  of  the  vendt^e  orrun*.  the  vendor 
tiikt'  thi'in  )>y  any  mfan*>  nt^t  (Tiniinul.    It  \a  not  nec«*mary,  howerer«  thai 

iiin  Hftiial  |Hwv(>^^ioTi  iN-tVirt*  th«\v  (*om«*  tt>  the  hands  of  th<*  rendet*:  nor  Is 
*itit*  form  rtv|iii«it<*  in  wliit^li  to  exom'W*  the  right.  A  demand  of  the  goods 
,  <ir  notii't*  til  him  to  *u\]t  th«»  gtxxli*.  or  an  aMM*rtion  of  the  vendor's  right 
'  tht*  ^'«nmU  at  \ho  iMiotom-htuiM*,  or  a  claim  made*  to  the  poasesnor  whoever 

II  t<>  \**\  iri  fijuivuli'iit  tti  jtn  ai'tunl  Hto|i|»ag«*  of  the  goodfi,  and  vesta  the 
'!••  rit'hi  t<»  r« vtT  jM^s-f^iHjiin.     Ilotigfuin  r^.  I»v,  7  T.  R.  445.     Kymer  m. 

t\xui]K  V*\K     F.  i-f  ■*.  Wiay.  .*?  Ritt.  M.     Newhall  vs.  Variraii,  13  Uaine, 

r4t|||.   .MI, SlMR^H4iii|l. 

•»t«im  of  nifH-liant-.  wliifh  U  part  of  tht*  frr  mrmtfnrM,  a  hill  of  lading  ia 
k*  oiiil.ir-fmtMW.  an<l  hy  thi-*  ♦'niit>rt«*tn«»nt  tho  right  of  f>rop«*rly  in  th«^  goods 
t'Oil'tr-i^'.  'Dif  <*«)n*>i^iit>r  ttf  thi>  ptoil^  has  a  right  to  atop  the  gooda  ia 
th»*  in-'»lv«'Tn*y  «»r  l>.iiikru|it<'y  of  thf  <H>ii*ign^e;  hut  h<»  cannot  do  to 
itrnt**'  fi>r  valiif  of  tlit>  hill  of  ladimr.  who  had  no  notieo  of  tho  intvklrenry, 
.  M.i>*'>n.  *J  r.  ]{.  *''<'».  Tlii«»  fio4-trint»  i^  at  variance  with  the  gt>neral  prin* 
w,  whiili  <li>t'«  not  |H'riiiit  any  one  to  trannfer  a  greater  right  than  he  baa 

may  n«M  thiit.  hy  tht>  «tatut«*  IS  A,  ll*  Vict.  e.  111.  a.  «\  it  in  <»narted  thai 
^  n:im*tl  in  a  Mil  tif  lii<liim.  and  «*v<»r7  endonee  of  a  bill  of  lailing.  to  whom 
th**rfin  ni*'ntioii*Mi  •.hall  ]tass  u]ion  or  hy  reason  of  such  consignment  or 
Hhall  hav(>  tran«t't*rrtH|  to  unil  v«*itt<Hl  in  him  all  rights  of  suit,  and  be  aiib* 
me  lial>iliti*'*i  in  r'"<|HH*t  tif  Miirh  i;o(mN  as  if  the  contract  contained  in  tha 
hail  Uhmi  iniith*  witli  hiniKolf. — Kiat. 

ra 


419  UP  THE  RIGHTS  ^^^^^H 

And  it  18  eKpreaely  provided  by  otatute  1  Jac.  1.  e  21.  that  th«  uk-ofwyl 
wrJiigfiilly  takeu,  10  any  jwwntfrokor  in  LorOou,  «r  wiihin  xtrn  miloiM 
slmll  not  aUer  tlie  pi-opcriy ;  for  this,  bolajt  usually  u  ebttiilf»tlnr  Lnulc,  »  ■ 
fore  made  an  excoption  lo  the  gciUTal  rule.  And  uvrn  in  tunrki-i.  tm-n,l 
fToodabu  thu  property  of  tht^  kin;;,  ^nchsnio  |^ttioUf;h  rr^tilar  in  bll  oi1>it  rvd| 
mi^n-i  *^'>ll  ■■>  "u  <^'i>BC  bind  him;  tliutigh  it  I'indn  inttnitK.  rciiiiM-KVtYt*. ■ 
J  itnd  lQiiiUic»,  iinil  mi'ii  Iji-yotid  fuu  ur  in  pHonn  :  iirifthp  triinl-^'a 
fn)ni  s.  c-unimon  pisrsoii,  ajid  Uicu  tulEen  ttv  tlio  kinic'ii  offi<-<-'-  '>.r..,  m.^  ;  i  J 
(told  ill  oj)eu  market;  still,  if  tbo  ovriwr  fiii»  umkI  tlue  ilil-.-  -^ 

the  thief  lo  conviction,  he  loses  not  hi»  properly  in  tl»e  >;■■  < 

if  the  buyitr  knowcth  the  property  noi  lo  be  in  tbo  seller  .  ■  4 

I'rnud  in  the  trail siin i <> ii ;  it'hn  knowcth  tho  «oIIcr  to  be  itn  iiimin.  <t  iri;)--4J 
not  iMunlly  trading  for  honwlf ;  If  th<.^  Hiik  l)n  nut  oni^inally  nwi  wholly  na 
the  fair  or  market,  or  not  at  the  uxiiul  Iidui-m;  the  own(,'r'»  proportyi*  nntM 
thereby  ,(J)    If  a  man  buys  bia  own  goodft  In  a  fair  nr  rnarlxi.  il.<-  .»iiiiJ 

sale  Bhall  not  bind  him  *o  that  ho  shall  render  ibe  pri J 

had  been  proviously  altered  by  a  former  ea)e.(*)     Au-I    ;  ■] 

number  of  int<ir\'oning  Kales,  if  the  oriifinal  rcndor,  win-   -  ij 

the  proporly,  comon  again  into  jiosscsrioii  of  the  ^oo^'n  I'm  ■  f( 

taku  them,  when  found  in  hin  hnnda  who  wiw  Rnilty  of  the  ilr-i  hni 
lioo-CO  %'  which  wise  ragiilationiL  the  c-ommtin  luw  liwi  iw<-iireil  lb«  r^^ 
the  proprietor  in  pcnotial  ehatteU  fV-oni  traing  ilivniitftl,  mi  tar  tu>  ma  imm 
with  that  other  ueeeesarj'  policy,  that  pureha«)r!>.  i»na  jl,Ie,  in  »  ^kfr,  of 
regular  manner,  ohall  not  be  afUtrwards  put  to  diOtcaliiM  ty  ivim»o  of  A 
vioiiB  knavery  of  tho  aollcr. 

But  there  ifi  one  specie*  of  pcT»>onal  chattels  in  which  the  frof*ny 
eaxily  alturcd  by  italu  without  the  cxprciw  couhiiI  of  tho  owner:  and  tV> 
lior»eii.(m}  Par  a  pun-iiasor  gainn  no  property  in  «  liono  that  ' 
nnleaa  it  be  bought  in  a  fair  or  market  ovorl,  uecortling  ki  tho 
Btatatos  2  P.  &  ^  G.  7,  and  81  Klis.  e.  12.  By  wltlt;h  it  t»  onanrA  iW 
biirso  Bhall  be  openly  exposed,  in  the  time  of  aueh  G»ir  /ir  nurkM.  iw 


'M  Bhall  be  openly  ( 
oto  hour  toffothor,  "bet 


nnleaa  it  be  bought  in  a  fair  or  market  uvorl,  uecortling  ki  tho  dmrtioa^ 

foil 
holo  hour  together,  oe twee u  ten  in  the  mitrning  and  giuiMfL,  En  Um  (cM-. 
UHcd  fur  audi  eules,  and  not  in  any  private  yanl  or  BtJitila:  ami  MTmi 
'4511  ^Tuught  by  both  the  vundgr  and  vundiMi  tn  the  b(Mk-kw[wrur«ut< 
■J  or  market,  lliul  toll  lie  paid,  if  unv  *tiv  lUur,  and,  if  mrf,  uiMfii*' 
the  book-keeper,  who  ahall  enter  down  Ihtt  pn»*.  eoluor,  ami  aub't* 
hone,  with  the  names,  additions,  and  abode  of  ihi*  wndvr  ami  Ma**:' 
latter  bein^  properly  attested.  Nor  shall  euch  sale  uko  awiu  '.hv  jno^ 
the  owner,  it  wiliiin  Bis  monthi)  afler  tho  horse  i«  afolcn  1..  i 
betbro  eomo  magistrate  where  the  hor«e  «hatl  bo  found;  ;ii 
more  proves  auch  his  property  by  the  oath  of  two  wiln«<(4< 

Buiioii  in  posscHsion  auch  price  us  iiu  t^na  jkte  pnid  for  Kin. 
ut  in  eaao  any  one  of  th«)  pntnts  before  mcnlionetl  )•<•  no!  i-l'.r.r'i.  -^>  • 
is  utterly  void  ;  and  the  owner  shail  imi  Iobo  hi*  prn]inTiy,  l-ut  at  Miy  *«• 
of  Ume  may  seize  or  bring  an  action  ibr  hi»  horse,  whurevwr  be  hspp«'»> 
him. 

By  the  tivil  law(n)  an  implied  wai-nuity  was  antiiiuul  tovvpry»kl»*^j_ 
to  the  title  of  tho  vendor;  nnd  so  loo,  in  our  law,  a  purv-haiHir  of  goAfl 
clmttela  may  have  a  eatisfuclioii  fi-om  Llio  aellor,  if  iie  mhIs  Uieoi  a«  k»  «aM 

(<l  Bncon'i  Lin  nf  tlit  Law,  IW. 


n  of  oQpniltra,  it  is  "■! 
italuleof  7  A  sTOeo,  it.  c.  C!'.  thiil  the  ewwer  of  »1<'!-  ■ 
or  roeoivciT  to  convielton.  shidl  linve  reslltiilidn  of  hi^  i 
Hccuritie*  or  nMOlinl'l"  instrnainnln  whirfi  have  lirm  ' 
Vftluttblo  eonsidiration,  williout  nnj-  m>tloe  or  nliltmir 
that  tJiB  Huni'  had  by  any  felony  or  mii-dcmaanoiir  l»'i  i 
Terivd. — CniTTv. 
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j»n»vi's  <li'!i<''u'iit,  witlioiit  any  i*x|»ri*Hrt  warranty  f«»r  tliat  |>iir|H»sc-..'o) 
n-iranl  t«»  thr  pKHliir>s  iit*  tlu'  warrr*  hi>  jiuri'liasiMi,  ilu*  vnultir  Ih  ij#>t 

aii*«\\i*r:  uitlc^**  Ik*  ('\|»r('!«r«ly  warrants  thcni  to  \h*  Kninni  an«i  ;;ihm1.^/*/^ 
Ik*  know  thtiii  to  in*  otIicrwiM*,  and  hatli   ummI  any  art  t<»  (li**;^uiM* 

i>r  lllll^.-«^  tliry  turn  tuit  t<>  In*  Wittfrfnt  from  wliat  Ik*  n^invscntiil  i1k*ui 

yi*r.'* 

■  •   (>.  Jir.  474.    1  i:-41    A»r  '.■».  F,K.N.  11.04.  'f ■  J  K-JI   R.p.  .V 

•':i*<' nt  .li»iiiwi«.  Hn^lit,  i<li><'ii|i-il  ill  th'*  I'tiiirt  t>r  <*<inHii<>n  i'l«'Ui*  tii  Ml-Ii'I- 
l>ut  iii>t  >«•(  ri'|Hii  ti-<l.  •  ih«*  {ihuntiir.  ahln]»Hmni*r.  xii*'*!  tin*  •li'tfU'lant.  a  ni.inii- 

i<>)>|'ii.  f>n  nil  tm["„.t  uarniiity.  mi  u  ^.lU*  of  4*4i|i|ifr  \**t  r>\\**i\\\\\u**  tin-  I'liiiii- 
1.  !:..i!  tin*  r<i|.|i«T  u.i>  r'M-tin.ility  tit  and  |»ro}HT  tur  thi-  iiiiri'**-*'  itn  wiihIi  it 
I{  .ii'i't-.irtMl  )i\  till'  «'viil«'ii(-t>  tliiit.  in  ('«in'««*i|ii4<ii('i*  nf  <miiii«*  iin|'r(i|M-r  tr«-atiiii'nt 
ut.i<  :uii\  liy  \\lii«h  tin*  io|i|.4*r  li;iil  iiiiliilM*<l  tiH>  |;r«*:kt  u  |Hirtion  ol  o.\\^i-ii.  it^ 
iiMi'-ii.ill)  iur»'l«"r.il<**|,  it  hi  111;;  tliiTctiy  n'n«l«T»'<i  1«'j«-»  i*u|iaM<*  i»f  r«*««i-iinjr  th«* 

ii.'  -.ill   \\;il«T.       I'.*'-!,  «'.  .1.,  Ii'tl  It  to  tin*   iUfV  to  mIV  wti»'lJii-r   tlif  «l«*i';i\   ii|    tin* 

Mill'  |T>Hliirf<l  l»v  iiiiiin-'i*'  *»r  i'.\trin!»i<'  «'aii?M-M.  Tin*  jury  t'oiniil  tliu:  it-  liiH-uy 
-M'lin'  .'.'riM....'  «liii-ii  ill  tin*  f(iiality.     The  itnirt,  a!t«T  ar;:uni('nt  ^^^  'i'--.  li»'M 

.lilt    IwiKU*.  Uhfl  Kliil   tit.ll  a  iM-r-OU  who  M*lL«pMMl«t  Ut.inut'-t.-tu,».l  fy  Air.'w  ''.    klliiU* 

ir\ ti>r  wliiili  tlii-y  ari>  l«»  Im>  iiM*tl  hy  tlic  purcha-or,  mtf/u.f'f  i\ainiiilA  lliat 

•.i.><-iia)ly  lit  and  |>rn]it'r  l>>r  tii.it  |iur|x»!«i*,  aiitl  ir*  an^W(>ra)>l«' tur  Ar'*  ••' d«'i«'i-t«'. 

.i.-,  )-i-;ii^  till'  niak«-r.  !»•>  li.i'*  ilu'  nit*an'*  of  ax'vrtainin;!  and  fruarilin^r  ui;ainot 

to.  \\)iiTi-a-<  tlt<'  ]iui-«-li.t^'>i'  iiiii-^t  nl.n't•^^arlly  Ih*  ulti»>!i*thfr  ignorant  ••!  tlifiii.-- 

i<>  iin  :M'i<*riir.i<*y  in  thi>  ^tati'mcnt  of  th«'  law.  Th<-  ViMidor.  in  p'ni'r.tl,  i-  imt 
itn-v^'T  uii*'!!  titr  L'>>"'U  turn  out  tt»  !**•  ditfi'mit  in  i|nality  nirri-ly  tmiii  \t)i.i! 
liti-d  tlii'iii  to  the  Imimt.  iinl«'^rt  ho  niadf  >ut*h  r«'pr4*f»«'ntutitin  tnitnliih'iiilv. 
:  t'>  \.f  faUi'.  *'handl<-r  '.<.  i^ipui*.  <.*!*(>.  (  ar.  -I.  It  hii'*  Uh'U  licM  in  l'fiiii«\l- 
tii*i«-  i>  ail  iiii|iiii'<l  \\:iiianty  that  thi*  artirh'  i.x  what  it  i->  ^iild  t'lr, — t)i**  aitu  h* 
.  n;.  •!  t<>  )'»•  :  .tti<l  that  rvfii  thnii^h  th«'  •^jdf  U*  liy  .oanijih*.  'I'hiit.  whfr<*a  |-«t- 
I  .iit:<-l*-  a-*  '  -  /""••/,  and  it  wa:^  >*»  fli^ftcrihiHt  in  thi*  hill  <if  parci'N.  it  v^a*  h<-Id 
t'>  :i  \%.ii-i:iiiry  tliat  t  !>«' ailiih'  dt'liviTinl  Hhiiuld  h«*  hiiif  paint,  and  n<>t  a  dil)t*r* 
t*Ti«kiii<«  •.  iM'vaii-.  .;  Ki\vli>.  L'.;.  Kruli'y  >  *.  lti'«|ihani.  In  |(arr,  ^i'Jo.  It  i« 
'i  'A,i;i  i'„'.ir<l  t'l  tin' 7  ./'<',  ot  ^ixiiU  thai  tin*  \«"n«h»r  i-  n«>t  an-M«-r.ihif  iMd<**« 
\\  \^.ti'  iiiT  t!ii-ni.  «>r  tli«':'4*  iia<  htu'ii  a  t.iU«' and  tr.ttt>hih-nt  r*'pri*-i*n(tiii>>ii  nr 
,  <•!  .1  j'i.il.:\  ki)«'\Mi  h\  till-  vt-nliir  t«»  U*  talj««'.  .lat-k-xtn  r*.  Wi-thiTill,  7  .*s-r>r. 
*'2.  I  ti''  iiiif  1-  f\|':«"»-«'»l  l.y  tin'  |»lira-t'  ■'n*i*  *  hifi-r,-  -\i'{  thi'  hiiji-r  h»'W.iri*. 
ri-   ii  «   iji.i:k«-I.      And   l)ii<iii:ii   tii<'  -^fllrr  i<«  an*'Mi'iahl<<  t«i  tht*  liiiy«T  that    th«* 

I  -h.iil  h.   Ill  -| If  ihi*  thiii;:  lor  whii'h  it  wa-  -oM.  \i»i  if  ih»Tf  U*  only  a  jmr- 

'.t*i<iii.  w  hi<-h  'lo*'-.  iiiit  •h-tiiiv  th>'  di>lin4'tiv4>  rhararti-r  of  th«-  thini;.  tht*  hii\«'r 
y  h>  h.ir;j.iin  :  and  m  doiihtfu)  im»i"<  ih>'ri>  i*>  no  |ira<-i;i'al  t«'*t  hut  that  «>t  it«> 
i-ii.iijt.i^>i«-  iiifhr  thi'  •ii'n>iniinatii>n  alli\«'d  to  it  h\  tin*  -'(-IhT.  Ji'nnin;:^  i «. 
iMJf.  i'i^.  In  M.i>oa<  hii-^i'it^  It  ^t'liun  to  Im*  >fitl«*<l  that  on  a  "iaK*  of  i*inh1<.  with 
r«  i-l'  'ii-i nl'.ii;:  ««r  «  !•  mi  Iv  dr*>i^'natin;:  tin'  >:■  "h1->  -itld,  iIht«'  in  A  '■  i  lanty  that 
art*  .1-  fl.'-..!  ihi-.l  oi  •ii-^iu'iiali-l  in  llif  hill.  IIiMoh.in  vs.  Uo^  !:.*.  '.♦  MtMi-alf. 
Utro  r*  )ri-««nt.it.>>ii  an>l  ni>  warranty  \%.ll  n<t  atl'opt  an  iu'ti<^>i  if  tin'  Vvndtir 
i#'  r»-|'ri-'»iitaTiMn  !■•  h.-  tru»*  in  part.  St  'iif  «.  lt«-iin*->.  4  M-  :«alf,  l.'»l.  Thr 
I  :vi'  iii.»:i;l.i.ii-  thi*  j'-iM-ral  rnh*  ••!'  ■•/■■■  »'  >n,i  •.»•.  i>\i>«*pt  wh.  n*  iht-rt*  i*  a  wnr- 

a'll.     ^..\.-      .  W I. -J  <'ain.'-   K.-jK  4"*.     W.l-h  -5.  Cart   i.  1  Wiinl.ll.  K». 

ru'hf.  17  \V  i-M-hll.  •J'.7.  'I'li' It'  art*  -••rm-  i-a^-f"  :n  that  St.*.  whi«'h  Imld  to  an 
irriiity  tiiat  tii>*  art;>  !••  i^  iniM.l.anta)>li'.  (t.tllajhi  r  r.<.  W  »i:ii^.  \i  \Vi>ndfH.  ^^ 
I  Iji/I.-h  «..-•■-  'if  <;iav  .  ■.  <*.»\.  4  Uarnw.  A  «'i,.**w.  1'  ".  .h.ni*-*  ■ «.  Hri^hl.  •'i 
.  aifl  >i.«piniil      .  I'\l.ij'.  .;  M.mn.  »V  <tr.  *»••>.  ir.vr  t'ounttnani •>  |o  tht*  «ani** 

ru!'-  'i;  ■'  ..'  .  ■■  ■  {1j1\  ;i|  pli-  -»  onlv  wlpTf  th-*  iirtiili'  wa*  «*«piallv  n|.«»ii  Irt 
tii>n  .tiid  •'Vaiiilnathiii  <>f  Inith  ]>artii"*.  an<l  tin*  purijiaotir  r«*li«'«l  imi  hw  «>wii 
ti  affl  iu>i.'iii*iir  withiitit  rt'-pr.iiiii;  an\  uairaiity  i>f  tin*  i)uality  ;  an<l  it  di^i* 
•  •  rr.  ■••  •  :i-t^  \\ii»r.-  till-  piii'[»a-or  ha-  •»iilfr»'d  k:iM»*N  of  a  i't>rtain  ihar.»*"li'r, 
a  •  «-i!  lin  'h—  i.l-'l  '{uahiN  aif  n:fiT>d  to  <.ali*  \%iihoiit  Ix'ini;  opt-n  for  I'xaini- 
1  wt.'ii  •!•  l:\»i»-d  ilit\  'ill  Hot  an*w«T  fh"  'h  »«riptiiin  dint'ttil  i»r  iriv.'n  in  ih^ 
If  till*  arii>  !•■  ho  >  ii<i  hv  -atiiph*.  and  it  h«>  a  fair  «p*'i-inn*n  of  tin*  ariu'lfS  anil 
I  ih- ,  |.tiiiii  ..r  ^\  iriiiiiy  on  tin-  part  ot  tin*  vi-ndor.  th»*  Vi-ndi***  **aiinoi  ohjiH't 
ri*  of  th**  iinalitv.  it  amount'*  !•»  an  iniplio*!  warranty  that  th«»  artn-h*  i«  in 
f  -.iiiii-  kiii'l  aii'l  •  -|ii  il  in  •(Uality  wiih  th*'  <*aiiipK*.  If  tin*  artirif  ^houhl  turn 
Im>  iiti>ii  haiitahh>  tio:n  -tiiiit*  lalt'iit  priin-iph*  of  inferiority  in  th«*  Hjiuiph*,  am 
h«*  hulk  of  tip'  I'oMiui'Hhty.  tip'  -tlliT  i"  nt»t  P-pon*ihIf.  Tin*  'Mily  warranty 
whi.li*  ou.uititv  aii-wi  I-  to  tin*  *aniph*.     -  K^'nt*  t'oni.  4.*»1."^Sua».<wi»»d. 

I4T 


unj  i;i;(  i-niii,  lie  iinn  uiviii  ii^uii  nil  va^i'  .    .  _     _^ 

Irth«  jiledgtit  [lerfomiA  IiiH  purt  fay  radvcDiing  tbun  in  da^ 
execution  nf  wUkh  conlrudt,  tuiuiy  uwl\il  regulatUjriK  ara 
Geo.  II.  e.  24.  And  ao  if  &  landlord  diiiLraina  )i;oo«1h  Tor  n 
ioe  taxes,  llieso  for  a  time  are  only  a  ptcdgu  in  itiv  tiaittln  ( 
tlioy  ore  bound  bj'  an  implied  contrscl  in  law  to  restore 
tlio  (U'bt.  duty,  anil  oxpcn»0!«,  before  the  time  of  tale:  or, 
imttk  the  i)veri)liw.  Tf  n  frionil  dti1ivcr«  any  thing  to  his  ft 
tlie  receiver  is  bound  Ui  roHUire  it  iin  deiuiuid ;  aud  it  won , 
llie  meiui  time  he  wan  atiawerabie  for  any  ilainugu  or  li 
whether  by  accident  or  oilierwiite  ;(x)  udIpbb  bt)  cxjire**!;-* 
fl  only  wilt)  tlio  same  utro  as  hin  own  ^oodn,  aud  theu  he 
ablu  for  thefl  or  otiior  iiivi<lentB.  But  now  tlic  law  aeea 
auuh  u  general  buUmvnt  will  not  charge  the  bailee  with  a 
pens  by  gross  negleet,  wliith  iw  lui  eriilwier  of  fhmd :  ' 
epecialfy  to  keep  tin.-  goodt  (uTi'ly  and  HL-c-urely,  hv  is  boL 
care  of  them  as  a  prudent  man  would  lake  of  Lin  utm.fn) 
In  all  theHC  instances  there  ia  a  special  qualiflnl  protNirtj 
•4631  ^^^°'  ^  ^^^  buileo,  together  with  the  poseec«ion.' 
J  property,  b^'onuso  of  bi«  •contract  for  TMtiluiioK ; 
left  in  him  the  right  tn  a  ehnte  in  action,  groitndrd  ttpon  ni 
account  of  tbia  quiiHGed  propi'rly  of  tlie  bailir,  lie  may  ( 
maintain  an  aulloii  agHinst  Hucb  an  fujuri!  nr  take  away 
tailor,  tliQ  carrier,  the  1niikee|)er,  the  oeiatitig  liiriucr,  th« 
trainor,  and  the  general  bail<(>e,  may  all  of  ilieiu  viiHlic«il4* 
(•)  1  Vtn.  am,  ci  tj>ni  Rarm.  mm. 

M  »  MM.  V-'i.  I'l  n,  Ik.  )«•.  rf 

(')  Cm,  kul  nxL  ,i>..l-  ••  U..I  i.iud  1^ 


Thn  foliowine  <lif<liDCti(in«  ceem  peouliorl.Y  rsfeiablc  In  Um  lali 
chwor  fiivta  wTuit  t»  called  a  whik/  jirice. — tliixl  ts.  uicli  a^  lit, 
nature  of  the  hori>i.\  woiilil  l>e  *  fair  anil  ft4ll  firiir  bit  it. — if  it' 
bl«nii*h  and  rico,  nnil  hp  iirtpmnnla  itUmvi^n  jt  to  I>p  unaij 
it  in  a  rvoaonaliU-  liuia,  he  niHV  ret<over  tinck  the  j^rin-  b«  bw 
the  aellor  for  m  much  nianey  liiul  and  ri-iaUT«l  w  )ili  tui^  pmv; 
■ellar  knaw  of  tho  unmuadnew  or  rioo  at  tlio  titna  a(  ik*  h]«;  J 
xudi  a  material  uirtiumiitance  U  a  fkaud  which  Vftcatv*  llia  aoi 
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'ir  |»oss,'sN.»rv  iiitiTrM,  airaiii^^t  :i!iy  ^t^:ln:r«•^  or  tliini  person//*)  For. 
i*s|Min«ili|i>  to  tlie  bailor,  it'  tlio  ^mmU  an*  lo>t  or  ilaiiiai;i*«i  liy  hirt  wiltiil 
iir  'j^rar^r*  uviz\\'jir]u'\\  <»r  it'  lie  (li>  not  (U'livor  ii|>  the  cliattols  on  luwtal 
,  it  i*«  tli<*rt't>>rr  rca^^onaiilf  that  lie  !«iioulil  havr  a  ri;;lit  of  ui-lion  u;;aii)Ht 
r  |N>r^onH  who  may  liavr  piirioiiii>il  or  iiijun'<l  thoin  ;  that  he*  may  ulwayn 
y  in  nu^wvr  thf  call  of  the  l>ailor. 

riim  aiiii  h,,rrotrtiuj  are  al«*i»  rontnu-ts  hy  whicli  a  qualifiecl  |)roiK»rty 
inuiHiorntl  to  tin*  liirer  or  lN»rri»\ver:  in  whirh  ihon*  m  only  thi-»  ilitrer- 
lat  hirlii:;  \^  alwaVf  tnr  a  price,  t>r  stipend,  or  u<hiitional  nH'tmipense; 
11^  i-*  iiurcly  ;^ratiiit<Mis.  Hut  the  law  in  U»t!i  ca^'S  is  the  f*anie."  They 
h  cfMitractx,  wherchy  the  |M>HsesHioii  and  u  tnuiHient  pro|K*rty  in  tranru 
>»r  a  particular  time  or  a>e,  on  condition  to  n*>tore  the  ^(nmIh  mj  liirt*^!  or 
I'd  a>  ^<H)n  as  tlic  time  in  e.\pire«l  or  use  |»erl<>rnied ;  together  with  the 
'  >tipcn«i  I  in  j-uh*-  of  hiring)  either  exprvr**»ly  aj^reed  on  l»y  the  partie*.  or 
H<  implitMl  bv  law  actordiiii;  to  the  value  of  the  Herviee.  Bv  thiH  mutual 
t,  the  hirer  or  borrower  ^ain**  u  tenijMJRiry  pr«HK'rty  in  the  thin^x  Idnnl, 
anicd  with  an  iin]>lied  eomlition  to  use  it  with  modenttii»n.  and  not  to 
!  ;  ami  the  owner  or  lender  rt*tains  a  revei*?*ionarv  int«*ri*st  in  the  same, 
juir»"»  a  new  property  in  the  prii*e  or  rewanl.  TIiuh  if  a  iiuiii  hires  or 
•i  a  hon^e  for  a  month,  he  haK  the  pos^es^ii»n  and  a  (pialitied  prt>|»erty 
<lurim;  tiiat  |H*riiid  ;  on  the  expiration  of  which  his  ipialitied  pn»]M*rty 
m*'*.  and  the  owner  lH*comes  lin  cam*  of  hiring;  entitled  also  to  the  price 
ch  the  h«»rM'  was  hired.- r) 

re  i-  lUic  species  of  this  priee  or  n»war«l,  the  mo?.t  unual  of  any,  ,,,- . 
ceriiirii^  which  many  ^«)<mI  and  l<'ariM*<l  men  have  in  former  limes  *■ 
iich  perplexed  thcmM-lvcs  and  other  peoph*.  by  raining  doubt^  abuut  its 
,u  r..r',  r-.nsrii  ntiiv.  That  is,  when  money  im  K*nt  on  a  eontruct  ti»  reivive 
y  the  principal  sum  a<;ain,  but  also  an  increase  by  way  i»f  eompi'Usatidn 
n»<* ;  whi<*h  ircnerallv  is  called  inftrtMf  bv  those  who  think  it  lawtul.  and 
V  t!i«»->«'  wh«»  do  not  so.  Ki»r  the  enemies  to  interest  in  i;eiierid  make  no 
w.|i  Imiwccii  that  and  iisurv,  holdiii;;  anv  in<TcaM'  of  nionev  to  \u-  inde> 
ii-»uri"UH.  And  this  they  ground  a>  well  on  the  pri»hibiti<»n  of  it  by  th«* 
M  I*.!*-,  amoiii;  the  .lew**,  as  also  upi»n  what  Xr^  said  U*  1m*  lai^l  down  by 
••.  /  that  moiicv  i<«  uaturallv  barren,  and  to  make  it  br%H*d  monev  is  pre- 
u-  and  a  pcr\cr"*iMn  of  the  end  of  its  in*«titntioii.  which  wa-*  only  l«»  s*»rve 
po*.i-^  dt'  c\chaiii:e  and  not  (»f  in<'reas«*.  Hence  the  sch«Nil  divines  have 
I  tlii-  praciH  c  of  takiiii;  intcrc««t,as  bcin*;  4*ontrarv  to  the  tlivine  law  lM»lh 
ari  I   nvcah-d  ;  aitd  the  canon  laWi*  i  has  proM-ribtsl  the  takiin;  any  tin* 

•  r«'a-«-  fi»r  the  h»an  ot"  nionev  as  a  mortal  sin. 

in  afi-^wer  to  thi*>.  it  hath  U'cn  oIis^tvihI.  that  the  Mo*««ical  precept  wii.** 
a  political,  aii'l  not  a  moral,  precejit.  It  tmly  pndiibited  the  Jewr*  from 
u-urv  trom   ihcir   br»  iliren  the  ,Iewf,  but   in  express  wonls    permitteil 

•  taUe  it  of  a  .»trani:rr  ;i/ )  which  j»n>ves  that  tlie  takim;  of  moderate 
»r  a  ri'wanl  t-r  tin-  u****.  tor  h«»  the  word  >ii;nitie-.  i^  not  milium  in  *>■;  siniv 
illoui'. I  when*  any  Imi  an  Israelite  wa**  j'oncernciL  And  as  t<»  the  reaM>n 
d  to  bf  ;;ivcii  b\  Aristotle,  and  deducetl  I'mm  the  natund  barn^nness  of 
lh»    "^aiiif  may  with  c«|ii:il  f»>rcc  In*  allci^cd  of  hou-et.  which  never  bn»ed 

ati-i  ( wt-iitv  other  thiuLr**.  which  nolNnlv  <ioiibts  it  is  lawtul  to  make 
r.  bv  let  tin;:  them  to  hire.     And  thf»uirli  monev  wa-  i>rii;inallv  m*h**\  <»idv 

jiiir]Hf.i-s  nf  cxehariLje,  y»'t  the  laws  ot  any  state  *niay  Ik»  well  r«i-- 
l  in   p»rmitlin:X  it  to  be  turned  to  tin*  pur|M»M'?»  of  profit,  if  tho     ^ 

.  e.  •    /fc.--.*,'  I  :.,ht.u 

iTj     "  -     JfT   JPy  f   lv«t   xxin  -^i 

1.1     1  >.     lhi«  |'k**>ir'  tititi  '*-n  «u-|v«tt«l  tit 


Ifjrni'd  cfiiiiTiient.it'ir  liti-  ieTi*  fullnWiil  lonl  Holt,  wh**  li;i«  tr«Ml«*«l  a  ^'r*iniA. 
•  1  /  '1*1-  Hithniit  di«tineiiiiii.  b«iit|  lUym.  *M'>.  Hut  thi«  ««*eiu«  !«>  h«*  |ini|i«»riy 
t  bv  Sir  W.  .Ion.. s.  **■'*:  •  who  eMni<li|i|«>fi  thai  the  hir»»r  «if  a  thine  i«  an^wembb* 
onlin:irv  ni>'leet.  hut  that  a  ^rutuitoas  Uvrrttwer  in  reii|M»uiiible  even  for  slight 
CO.     lb.  12U, — (.'uRiirriAN. 

T4t 


455  OF  THE  EIGHTS  [Ri.jk 

foiivenicnce  of  socioty  (tlie  great  end  for  which  money  wa«  invi-nti^l  ? 
i\Mjuii\*  it.  And  tliat  tlu*  ulluwuiieo  of  moderate  interest  tends  jjrt-atly  i-.- 
iHuiotit  of  t]»o  i»iil»lic,  es|K'eially  in  a  trading  country,  will  a[)|>ear  irjm  i 
giMierally  ackno\vle<lgod  iiriiiciple,  that  com nieive  cannot  subsist  without  ilc 
and  extensive  credit.  1'nles.s  nionej'  therefore  can  \h*  borniwed.  trade  <-ai 
bt'  carried  on;  and  if  no  ])remiuni  were  aHowed  for  the  hire  of  money. tcv 
sons  would  earo  to  K-nd  it ;  or  at  least  tlie  ease  of  borrowing  at  a  short  win 
(which  is  the  life  of  ccunniei'ce)  would  he  entirely  at  an  end.  Thus,  in  tbv  d 
ages  of  monkish  su])crstition  and  civil  tyninny,  when  interest  was  laid  ucdi 
total  interdict,  commerce  was  also  at  it8  lowest  ebb,  and  toll  entirely  into 
hands  of  the  Jews  and  I.ombanls :  but  when  men*fl  minds  be^an  to  it  n 
enlarged,  when  true  religion  and  real  liberty  revived,  conimeree  ^rpwa^riio  i 
credit:  and  again  introduced  with  itself  its  inseparable  coin|>anion,  the  Ufxti 
of  loans  upon  interest.  And,  as  to  any  scruples  oV  consrienee,  since  all  « 
conveniences  of  life  mav  either  be  bought  or  hiriKl,  but  moiiev  ean  onlv  If  fc:i 
theiv  seems  to  be  no  greater  oppression  in  taking  a  recompense  or  priitr  U'T 
hire  of  this,  than  of  any  other  convenience.  To  demand  an  exorbitant  fnt 
equally  c<mtniry  to  conscience,  for  the  loan  of  a  horse,  or  the  loan  of  a  ^B^ 
money  :  but  a  reas«.)nable  equivalent  for  the  temporary  ineoiivenieneo.  whicL 
owner  may  feel  by  the  want  of  it,  and  for  the  hazard  of  his  losing  it  entiivh 
not  more  immond  in  one  case  than  it  is  in  the  other.  Indeed,  the  absulate| 
hibition  of  lending  upon  any,  even  moderate,  interest,  introduces  the  TetriBf 
venience  which  it  seems  nieant  to  remedv.  The  necessity  of  individulfi 
make  borrowing  unavoidable.  Without  some  profit  a]lowe<i  by  law.  thi*re  i 
be  but  few  lenders:  and  those  princioally  bad  men,  who  will  break  thPKi^ 
law,  and  take  a  pr(»fit  ;  and  then  will  endeavour  to  indemnity  them8elT«»fr 
^.-j.-i  the  danger  of  the  penalty,  by  making  that  profit  exorbitant.  A  npi 
*-'  *distinction  must  therefore  be  made  Wtween  a  moderate  and  exorbiii 
])rotit ;  to  the  former  <»f  which  we  usually  give  the  name  of  interest,  to  the  bt 
the  truly  odious  appellation  of  usury:  the  former  is  necessary  in  eveir  fl 
state,  if  it  were  but  to  i-xelude  the  latter,  which  ouj^ht  never  to  be  toltrnud 
any  well-regulate<l  soeiety.  For.  as  the  whole  of  this  matter  is  well  ^mmed 
by  (irotins,(v)  ''if  the  eonipensiition  allowed  by  law  does  not  exceed  tbe  f 
portion  of  tiie  hazard  run,  or  the  want  felt,  by  the  loan,  its  allowance  is  neiil 
re]>ugnant  to  the  revealed  nor  the  natund  law:  but  if  it  exceeds  those  KosBdi 
is  then  op])]vssive  usuiy ;  and  though  the  muniei])al  laws  may  give  it  iDpod 
they  can  never  make  it  Just." 

VV<'  see  that  the  exorbitance  or  moderation  of  interest,  for  money  lent  dfpn 
uj)on  two  circumstances;  the  inconvenience  of  partin^r  with  it  for  the  piwrt 
an<l  the  hazard  of  l(»sing  it  entiivlv.  The  inconvenience  to  individul  keiki 
can  never  be  estimated  by  laws;  the  i-ate  then»fore  of  general  interest  Bi 
depend  upon  the  usual  or  gen  end  inconvenience.  This  results  entirely  fzvnti 
quantity  of  sjnrie  or  current  mcmey  in  the  kingdom;  for  the  more  fperielfc* 
is  circulatinir  in  anv  nation,  the  greater  snperfluitv  there  will  be  bevond^ii 
is  necessary  to  carry  on  the  buhiness  of  exchange  and  the  common  coactnii 
lite.  In  every  nation  or  ])ublic  community  there  is  a  certain  quantity  of  ■■? 
thus  necessary  ;  whieh  a  ])ei*son  well  skilled  in  p<i]itical  arithmetic  wlfjkX  p* 
haps  calculate  as  i>x:tct1y  as  a  ]nMvate  banker  can  the  demand  for  mnni^ttiA 
in  his  own  shop:  all  ainive  this  necessaiy  quantity  may  he  spared. or IcnUvil^ 
out  much  inconveisieiice  to  the  respective  lenders;  and  the  in'oater this MMil 
su]»ert)nity  is,  the  more  numerous  will  be  the  lenders,  and  the  lower  im^^ 
rati'  of  the  national  interest  to  be;  but  where  there  is  not  enongfa  dreihM 
ca^h,  or  barely  eiHMiM^li.  to  answer  the  onlinary  uses  of  the  public,  iatcifH^ 
be  ]  proportion  a  My  hiirl) :  f<>i'  lenders  will  be  but  few,  as  few  ean  saboit  ti^ 
inconvenience  of  lendinir.'* 

lip  /V  J.  h.  if- p.  I.  2. e.  12. 1 22. 


'*  It  is  not  the  5inii»nnt  ni  iin»nfy  eireuhitin^:  in  h  country  wl»«f:h  deti 
of  int(>rcst.     Money  i^^  but  tin- P'presontutive  of  value.     The  i       '^t  of  alsMrori 
i:u^*'enoy  is  to  depiv.''>  ur  i-ai>e  the  prices  of  all  commodities.  is  leiiy  tkti4' 
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lU'i  tin-  Iia/.:ir.l  •»!'  :tii  I'ntiiv  lo«.s  lias  it**  Wfi:rlit  ifi  (lio  i\*/nl:iti(m     r«i5T 
n-t  :  l.iii'i'  ihf  In-iirr  tlu*  M«-iiriiy  llu'  li^Wfi'  will  tlio   iiitfiv>l     *- 
I'  rail'  nt'  iiiti'i*«'->(  hriii:;  t;*' no  rally  in  ii  i'«Mii)MiiiiHl  nttif,  liirinrfl  out  of  tlio 
fim-iMf   aii'l   tin-  lia/.anl.     Ami  as  il"  lIuTf  wi'rr  no  inronvi*iii«»n<v  tlit*ro 

Ih*  ii<i  iiiti'i'i  •*(  Imii  what  !•«  <M|iiivalcnt  to  tlit'  liazanl.  so  it'  tiirn*  won*  no 

ilitTi*  iiii^lit  to  Im'  iio  iiittM-r*^t  Kivr  (»nly  what  ariMVH  troni  th<*  nu*n*  in(*(>n- 
VK'  «»t  Itii«iiii:r-  liiii'^.  it'  the  i|iiaiitity  of'  ^iHM-io  in  u  iiati«in  Uv  mirh  tliut 
iirral  iii<-iiiivi-iii(-ii«-r  ot'  lrii«liii^  tor  a  yt*ar  is  <'oni|ittt(Mi  to  amount  to  (hnis 
t.:  a  man  that  ha-^  money  hy  him  will  {ifrhapH  Imii  it  u|M>n  a  pmhI  |»i*r- 

iirity  at  //'*'  /»/'  *' hf ,  aliowin;;  twi>  lor  tlir  ha/.ani  run;  \\v  will  Irmi  it 

iniilfil  HiMtiriiv  or  mort^ai^i*  x\iffnr  i^r  rr/it.,  tin*  hazanl  iK'ini;  |>ro|H»rtioii- 
-^ :  liiit  hi'  will   li-n*l  it  to  tlu-  ^tatt*.  on  tlu*  maintonanrc  ot'  wliirh  all  hiii 
ty  ihitrniU,  at  thr»r  jnr  ctht.,  the  haxanl  hfini;  noiu*  at  all. 
•*iinift nni'x  tin*  ha/.ani  may  U' ^ri'att-r  than  tin*  ratt*  ot*  intrri*st  allowiMl 

will  rom|MU?*at«'.  An<l  this  ;^ivi*s  n>i*  to  tin*  |»ra«"ti«'r  ot",  1.  Hut  toning  <ir 
Uht'fi      '1.    roliiii'N  ot' insurance.     :{.  Annuitir;*  u)ioii  lives. 

lir-t.  f"»ftnitirt/,  .  wiiii-h  ori;;inally  aroM-  trom  ]»rrmittin;;  tin*  niantrr  of  a 
I  a  tiin-ii^n  country,  to  h\  {lotln'cati.'  the  s!ii|i  in  onltT  t<»  raisi*  money  to 
i"*  in  the  nature  ot'a  mortirai^e  of  a  shi|»:  when  the  owner  takeM  u|>  money 
hie  him  to  carry  on  iiis  voyage,  ami  jileili^cs  the  keel  i^r  h*$ttnm  of  tho  nliip 
H  fifn  tnf-,\  a**  a  security  tor  the  rcpaxment.  In  whieli  ease  it  in  un<ler- 
that  it'  the  ship  l»e  lo<*t.  the  len«h*r  h«Ms  also  his  whole  money;  hut.  if  it 
s  in  safety,  tiicn  he  shall  receive  ha<'k  liis  ]iriiici{ial.  ami  aNo  the  |ironiiuiii 
•p*-t  ai;ree«l  u|M»n.  however  it  may  e.\ei*«Mi  the  leijal  rate  of  interest.  Antl 
uHoWimI  to  he  a  vali'l  contract  in  all  tnnlini;  'nations,  t'or  the  heiie-     r*!.'^ 

•  MMincn-e,  ami  hv  reason  ot'  the  extra' uijinarv  luixanl  run  hv  tlu*     ^ 

A  '  An'l  in  I  hi-  ca-^e  the  shiji  and  ta«kh'.  if  hroui^ht  home.  ari»  answer- 
is  Well  a-»  the  ]M'r-on  «it'  the  lM»rn»weri  t'or  the  money  lent.  Hnt  if  the  loan 
u)H>n  the  ve-'^el,  hut  u]»on  the  i;oo<is  an<l  inerchamiise.  which  must  m^i'eM- 
Im-  -oM  (»r  I'.v'lianLTc  1  in  tlie  i-ourseof  the  v<»vairc.  then  tmlv  the  liorr«»wer, 
iatl\.  i><  ixHiipi  1<>  an'^wer  the  enntract  ;  who  ihert*t'i>re  in  this  ca**«*  i**  saiil 
e  u]i   rie»n»  \   a*    /*.-/- ./i./' /l^■/.      'I'hoe   terms  are  also  a)>|iiietl  t<>  contracts 

•  re{ia\  iiiiM  "t  Tiii>nt  y  hurrownl.  n>'t  on  the  shi|i  ami  :;ihh1!*  only,  hut  i*n 
eri-  iiar.unl  •>!  th*  VMyai^e  ii*>elt':  when  a  man  len«is  a  men'hant  1(NHi/.  to 
|ih»\i-  I  III  a  I-  iietji-.al  traile.  with  con<liiiiiii  t4»  he  repaiii  with  extr:n»nlinary 
-t.  in  c:i-i  -  pli  a  vnyai^e  he  >at'cly  ]i«>rtiirmeii :  <  r  wiiieh  kin«l  ot' a;irei'mcnt 
••tinn'^  ■•:i!li  I  t.i'.-.t.  /■ /-/ff.i//y(,  aiMJ  -«imetimi"*  usufti  m'trif'iihi  •  j  *  Hut  an 
ave  an  ti\>*  n  U'j:  l-r  u-^'iri'ius  an<l  uaniih;;  ei»ntraets.  e-^jtecially  u|Min  hm^ 
!■•».  It   ua<«  eiia<  111  hv  tlie  statute  1'.*  (ieo.  II.  e.  o7.  that  all  m«MieVs  lent  oil 

11/       .-■-.'!        M  .l!  .     .    .-  -^    ■•    |.    l.r   ..1  Ii     I   ••I.I    -.•: 

■•  »•       ••     •:■  .1.     J'     li>iW'f«:i    fi..»t.ji.r  -,•    \|  .1 -1,  itii>|     M^lynr.  tt  kL 
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hotlonirv  or  at  rcspnn<ln\tin,  on  vcf»sol8  bound  to  or  from  the  Knst  Tndit*.  Ai 
1)0  exj)ri'ssly  lont  only  wy^nx  the  yliip  or  upon  the  merchandise;  that  iliv  ivi.i- 
shull  Iiavo  the  heneiit  of  «alva*^cj{/i')  and  that,  if  the  borrower  hath  i.'ii 
interest  in  the  ship,  or  in  tiic  etteets  on  hoanl.  equal  to  the  value  of  thv  »c 
borrowed,  ho  shall  be  respon8il)le  to  the  kinder  for  so  much  of  the  prim-ifial 
liath  not  been  laid  out,  with  legal  interest,  and  all  other  charges,  thoii^^h  i 
ship  and  merchandi-se  bo  totally  lost.* 

Secondly,  a  ])oliey  of  insurance  is  a  eontract  between  A.  and  B.,  that  up"n  A 
payin<j^  a  premium  equivalent  to  the  hazanl  nm,  B.  will  indemnity  or  ini^un^  b; 
against  a  ]>articu]ar  event.  This  is  founded  upon  one  of  the  same  prineijilr- 
the  doctrine  of  interest  upon  loans,  that  of  hazard ;  but  not  that  of  inirouvt-hivD* 
Kor  if  I  insure  a  ship  to  the  Levant,  and  back  again,  at  five  per  (xnt;  Lm 
calculate  the  clianco  that  she  perfoiins  her  voyage  to  be  twenty  to  one  a^aii 
her  being  lost ;  and,  if  she  be  lost,  I  Io8c  100/.  and  get  5/.  Xow,  thi^  i<  n«ii 
the  same  as  if  I  lend  the  merchant,  whose  whole  fortunes  are  embarkf^i  in  t! 
*4501  '^'^^^^^'^  'i^M)L  at  *the  rale  of  right  per  cent.  For  bj-  a  loan  I  e^hoald  t»e  i 
-1  mediately  out  of  possession  of  my  money,  the  ineonvenienee  of  which  ^ 
have  supposed  equal  to  three  per  cent.:  if  therefore  I  had  actually  lent  him  l»-"»l 
must  have  added  8/.  on  the  score  of  inconvenience,  to  the  o/.  allowed  f*>r  t 
hazard,  which  together  would  have  made  8/.  But,  as  upon  an  insurance.  1 1 
never  out  of  possession  of  my  money  till  the  loss  actually  happens,  nothrnc 
therein  allowed  upon  the  principle  of  inconvenience,  but  all  upon  the  primi] 
of  liazard.  Thus,  too,  in  a  loan,  if  the  chance  of  reivivraent  depend:^  ufpon  t 
borrower  s  life,  it  is  frequent  (besides  the  usual  rate  of  fntercst)  for  the  bi^rron 
to  have  his  life  insured  till  the  time  of  repayment;  for  >!«'hieh  he  is  loid«d  «i 
an  additional  premium,  suited  to  his  age  and  (ronstitntion.  Thus,  if  Semprcmi 
has  onlv  an  anmiitv  for  his  life,  and  would  borrow  lUO/.  of  Titins  fi»rs  wi 
the  inconvcnii'nce  and  general  hazanl  of  this  loan,  we  have  seen,  are  e«]mTxk 
to  5/.,  which  is  therefore  the  legal  inteivst ;  but  there  is  also  a  special  hazard 
this  case;  for,  if  Sempronius  dies  within  the  year,  Titius  must  lose  the  whole 
his  lOU/.  Suppose  this  chance  to  be  as  one  to  ten:  it  will  follow  that  ll 
extniordinary  hazard  is  worlli  10/.  more,  and  therefore  that  the  reasonahlf  n 
of  interest  in  this  case  would  be  fifteen  per  o'nt.  But  this  the  law,  to  aw 
abuses,  will  not  permit  to  be  taken;  Sempronius  thcrelbre  gives  Tiliw  tl 
lender  only  5/.,  the  legal  interest;  but  applies  to  Gaius,  an  insnivr,  and  p^ 
him  the  other  lU/.  to  indemnily  Titius  against  the  extraordinary  haard.    ii 

1*1  Sfc  book  1.  pfliEP  SV4. 

^Thc  general  nature  of  a  rcsffondmtia  bond  is  this:  che  borrower  binds  himfflf  ii 
large  penal  Huni,  upon  condition  that  the  obligation  vhall  l>e  void  if  he  My  ib^loif 
the  sum  borrowed  and  so  much  a  month  from  the  date  of  the  bond  till  the  •hipHTi"< 
at  a  certain  port,  or  if  the  ship  be  lost  or  captured  in  the  course  of  the  rowu^.  tl 
respon<lentia  interest  is  frequently  at  the  rate  of  forty  or  fiftv  /vr  cenL^  or  in  pwpalii 
to  tin*  risk  and  profit  of  the  voyage.  The  respondentia  lender  may  insure  Wf  iaw* 
in  the  success  of  the  voyage/but  it  must  be  expressly  specified  in  the  poiinrlsk 
re-spondontia  interest.  (8  Burr.  1391. |  unless  there  is  a  purticmlar  usage  to  the  Mtta* 
Park.  Ins.  1 1.  A  lender  ui>on  respondentia  is  not  obliged  to  pav  salvage  orsTcnptkaa 
hut  he  is  entitled  to  reeeive  the  whole  sum  advanced,  provided,  the  shipandotffotfP 
at  the  port  of  destination  :  nor  will  he  lose  the  benefit  of  the  bond  if  an  aocidralhf 
]>ens  by  the  di'fnult  of  the  l>orrower  or  the  cantaiu  of  the  ship.  lb,  421.  Xor^i" 
fcniporary  ea))ture,  or  anv  damage  short  of  the  destruction  of  the  ship,  defeat  hiidia 
2  Park.  (V2t'..  r,-J7.     1  M.'&  S.  3o:— Christiax. 

AVhere  bottonn-y  bond*«  are  seale<l  and  the  money  paid,  the  person  bonowinf  rav^ 
ha7^ml  of  all  injuries  by  storm,  tire,  &c,  before  the  begin  nine  of  the  Toyage^  Biilwilfc* 
otlierwise  ])rovi(Ir<i.  As.  that  if  the  ship  shall  not  arrive  at  fuck  aplace  at  such  atiBaAb 
thon  the  contract  liath  a  beginning  from  the  time  of  sealina ;  bat  if  the  luaJilii  ^ 
tliat  if  surh  sliip  sliall  unil  fn,m  LoruioH  to  any  port  abroad,  and  shall  not  arrive  itoaAb 
thon,  &o.  t)ie  <'ontingen(>y  hath  not  its  beginning  till  the  departure.  Beawcs  Lnl*^ 
14o.  Park.  02().  A  leiifUV  on  bottonir>'  or  respondentia  is  not  liable  to  eoatrilni>a^ 
e^i<('  of  general  average  nor  is  lie  entitled  to  the  benefit  of  saWaM.  Paik.  iff.M  ' 
M.  t^  Selw.  141.  Si>e.  howcvfT.  Marshal  on  Insurance.  6  Ch.  book  2.  In  thefliMifllP 
thoeatir)n,  the  lender  may  re<*over  the  shi^  itself  in  the  m  f  oooi^  htfitf* 

bottomry  or  respondentia.    See  0  Moore,  39i. — Cuitty. 
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munnor  tnav  nny  oxtraonliiiary  or  particular  hazard  be  proTided  n^inM, 
tho  rstalilihlMMi  raXv  of  inton^Mt  will  not  rvueh;  that  hoin^  c*alc-ulated  hy 
iti*  to  aiihwcr  <»iily  tin*  iirdiiiary  and  ^t*ni*nil  hasani,  toother  with  the 
B  im-iitiVi*nii*nf'o  in  parti n;(  with  hirt  H|H>cie  lor  the  time.  But,  in  onlvr  to 
t  thc^t'  in^uraiHVN  from  Immiii^  tuniod  into  a  iniHchicToun  kind  of  i^ming, 
uu-icd,  hy  htatutr  1-i  <ico.  Hi.  c.  4><,  that  no  inHurunce  nhall  bo  made  on 
TOM  any  otiicr  cwnt,  whcrrin  the  party  inHured  hath  no  intoroxt ;  that 
HtlirioM  tin*  naiiH*  of  HU<-h  intrn'ntvd  party  Hhall  t)0  *inHortod;  and  r««4m 
t;  niort'  ^llaIl  hi*  rci'owriMi  thereon  than  the  amount  of  the  intervHt  ^ 
in*«un*(t. 

tliK's  n*»t.  how4'Vfr,  extend  to  marine  inHurancoR,  which  were  pmvide«l 
a  prior  law  of  their  own.    The  learning  relating  to  these  in8urHn<t*fl  hath 

yrur**  hern  greatly  improved  hy  a  M*rieH  of  judicial  deciHlonii;  which 
inw  4>stahli'«lie«i  the  law  in  hucIi  a  variety  of  cancH,  that  (if  well  and 
Hy  eulUM'ted)  they  would  tbmi  a  very  com plelo  title  in  a  wkIc  of  eoni- 
I  juri>pru<ien('e :  hut,  hein^  founde«l  on  e^piitable  principlcH,  which  chiefly 
fnMii  tlie  special  circuniNtanceH  nf  the  ca^e,  it  in  not  eai^y  to  rt*«hice  them 
^I'Mt-ral  heads  in  mere  elementary  institutcH.  Thus  mu<*h,  however,  may 
;  that,  Im-jiii;  (Mintraeis.  the  Very  essence  of  which  consislH  in  oliM*rvin^ 
rt•^t  i^oml  tiiith  and  intei^ritv,  th«'V  are  vacated  hv  anv  the  least  shadow 
il  IIP  undue  concealment;  and.  <»n  the  other  hand,  Indn^  much  for  tho 

and  r\t«*nMnn  of  tnide,  hy  distrihutin^  the  lo>s  or  piin  amon^  a  numU'r 
•ntunrs.  they  are  greatly  encou  raided  and  i»n)te<-te<i  Uith  hy  common  law 
Ls  of  parliament.  Kut  as  a  prarti<-e  had  oiitaineii  of  insurin^i;  lar^e  suniH 
t  ha  Villi;  any  pP»)K'rty  on  iMmnl.  whirh  wen*  called  insurances  mUTtM  ftr 
rr.<t,  aii<l  also  of  insiiriiii^  the  hanie  ^mkJh  several  tinien  <»ver;  l»«>th  of 
wt-rr  a  ^pi><irs  of  ixatnlMir  without  any  advnnta;^*  to  eiimnierce,  ami  were 
nalt'd  initjtrifuj  polirie-*:  it  is  tlien'fon?  enact <m1,  hy  the  stat.  li*  <iini.  II.  c. 
I  all  insuramvs  interest  or  nt»  inten'st,  or  without  further  pnHif  of  inti»- 
ih  thr  p-'jiry  it«^elf,  or  hy  way  of  tramim;  or  waiji'rint;.  or  withtMit  hmetit 
i;ri*  to  the  iii'ourer,  lali  oi' which  had  the  sami*  pernieious  ti*ndenev.  i  shall 
lly  hull  and  Vi»id,  except  upon  privateers,  or  u)Nin  ships  or  men-haiiiliM* 
-ii-  S)>:iiit'«h  and  Portui^iiese  domiiuons.  tor  n*usoiis  suttieiently  ohvious; 
It  n«i  rca-^xiiruiH  e  *«hall  hi*  lawt'ul.  except  the  former  insurer  shall  he  in- 
.   a   )<ai.kni{it.  or  dead:  aihl    lastly,   that,   in   the    hl:i*«t    India   trade,  the 

•  •I"  iii"iicv  "M  iM.tttMiirv,  or  at  rt>ii->n-i* hfi^K  shall  alone  have  a  r\'A\X  t»»  ho 

i"i-  tin*  iicncy  lent,  and   the   horrower  "^hall  ■  in  caNe  o!"  a  lo-s .     r«i  -i 

•  ii'i  rri'»re  m\***u  any  insurance  than  the  suqdus  t»f  his  property,     •- 
he  ViiiJii-  <»i  his  h«»t{omry,  or  rt\<f»*»h*{* ntitj  hund. 

II V.  !!ie  |ira«tice  of  piireli:i«>in;;  tinuutfn.K  htf  lirf.it  at  a  <'ertain  price  or 
111.  iii-r«a  I  ••!*  advah'-ifii;  the  -anie  «»uiii  ttu  an  onlinarv  h»an,  arisen  u**uany 
j.«  i:i;i'''il:ty  «»!  tin*  iMirniwer  to  i;ive  the  lender  a  |M'rmanent  M-curity  lor 
urii  "f  ifie  iiiMiny  h'lrriiweij.  at  any  one  periiMl  itf  time.  He  theivfore 
f^  .n  «-th-<'t  Im  rt|ia\  annually,  diirini;  lii-«  lite,  some  part  of  the  nionev 
,-.1 ;  T..:^'.-ni.  r  with  !«_ral  interest  for  st»  much  i»f  the  prnu'ipal  as  aiinuHlly 

•  nii'i.iid.  an  1  an  a'idit ion:il  eitmpeiisatiiMi  tor  the  extraoptinarv  ha£:int 
|i'-.ii_j   iijat    prifM  ipal   entirely   hy   the   «'oniini;e!icy  of   the   lHirr«»wer'«* 

all  ^^!l.•ll  <  •Mi'^iih  r.iti'>ii'«.  U-ini;  <'alcutated  aiMl  hlemled  t«»:;i-!]ier.  will 
III-  ?'ii'  'ii-^i  p!-'»ji'»ri^»n  «»r  '/r/.»/l^/m  of  the  annuity  which  ow^ht  ti»  1h« 
1       'I  il*'   n  al   \  a. Ml*  lit'  that   >-«'iitini;ency  niu*»t   de|i«>n«l  on  th«' aj*'.  i^in*t|i. 

•  itii.i:-  '•:.  and  immiJih-i  mi"  the  Imrr-twi-r ;  and  then-fon*  the  pri"e  *>C  niieh 
•»    tjitiii'i".    \\:!li"'il    I  lie    ntm«»-t    iiitticuitv.   hi*   re«luced    to   :mv    •'•■iieral 

S«i  »'  iT  i!.  hv  tin-  ii-rni'«  •>!  the  contract,  the  lendi*r's  princi|i:il  i-*  /i-./i-i  «■/»• 
it  I  .•i"iii:i:'l\  '  |i:i!  ill  je«»pap|y.  tio  jinMpiality  of  price  will  mak«*  it  an 
•»  l;i-::i'n:  tte'iiirJi  nn  hr  -•mie  I'in-unistaiM'es  of  iiiipi»«.iiiiiii  it  may  bt» 
1  aLM.ii--'  Ml  r.jiiiiy.  Til  lliniNV.  h«»wever,  some  <'he«k  U|"»ii  inipn»videiit 
ij.ii-  *>\  tli.^  kind.  \\hl«  h  ari'  u-^uallv  «'arried  on  with  irreal  priviwy,  iho 
17  <ie<i    111    c.  !'•>  has  liircctetl.  that  Upon  the  sale  of  anv  lile-aunuitv  of 
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inoi-e  than  tlio  value  of  ton  pounds  per  annum  (unless  on  a  Bnfficicnt  plea^ 
lands  in  tee-sini[>lo  or  stock  in  the  puMic  flindM)  the  true  oonsidcratinn.  vl, 
shall  be  in  money  only,  shall  be  set  forth  und  described  in  the  swurity  i> 
and  a  memorial  of  the  date  of  the  seeurity,  of  the  nanii^  of  the  pjirlii*.  «v> 
que  trusts,  restuy  que  vics^  and  witnesses,  und  of  the  consideration -money,  >! 
within  twenty  (hiys  atlor  its  execution  be  enrolled  in  the  court  of  chantt 
else  the  security  shall  be  null  and  void  ;^  and,  in  case  of  collasive  praoti 
*4r*>1  re^P^*^'lJ"K  ^^*^-  consideration,  the  *eourt,  in  which  any  action  is  Imju 
"J  or  judgment  obtained  upon  such  collusive  security,  may  order  the  »i 
tc  be  cancelle(l,  and  the  judgment  (if  any)  to  be  vacated  :  and  also  all  contn 
i'oT  the  pui'chase  of  annuities  from  intants  shall  remain  utterly  void,  and 
incapable  of  continuation  at\er  such  infants  arrive  to  the  age  of  maturity. 
to  return  to  the  doctrine  of  common  interest  on  loans: 

UlH>n  the  two  principles  of  inconvenience  and  hazard,  compared  tnjjtt' 
different  nations  have,  at  different  times,  established  different  rates  of  in.v 
The  Eomans  at  one  time  allowed  centcsimtey  one  per  cent,  monthly,  or  t^tlrt 
cent,  per  annuWy  to  be  taken  ibr  common  loans;  but  Just]nian(//ij  redncfrd  i 
trientes,  or  one-thii*d  of  the  as  or  cefitcfiima%  that  is,/awr  per  cent.;  bal  illo' 
higher  interest  to  be  taken  of  merchants,  because  there  the  hasard  was  jn« 
So  too  Cfrotius  informs  u»,(n)  that  in  Holland  the  rate  of  iiiteruiit  was  th«*n  e: 
*4G31  ^'''^  *cent.  in  comnicm  loans,  but  twelve  to  merchants.  And  lord  Ba 
J  was  desii-ous  of  inti"o<lucing  a  similar  jx>licy  in  England  z(o)  but  our 
establishes  one  standani  for  all  alike,  where  the  pledge  of  security  it^lf  t» 
i>ut  in  jeopardy ;  lest,  under  the  /|:eneral  pretence  of  vague  and  fodetermii 
hazard,  a  door  sliould  be  o])ened  to  fniud  and  usury  :  leaving  specific  hazard 
be  provided  against  by  spi»citic  insunmces,  by  annuities  for  Jives,  or  by  !• 


i ,  N  VI,  lU.  11  unrvr.  or  duodcciaail  p«ftt  ^am^  t^'> 
ill.  I  J.  Onivin.  f^riV;.  Jur.  rir.  I.  i,  I  4T.  1k»  t^ 
niiMil.  thf>  fnUawinie  table  will  rlmrlv  nkA«  rt  «p 


paper  credit,  and  other  cii*cumstances.  The  statute  of  37  Hen.  VIII.  c.  9  ( 
lined  interest  to  ten  per  cent.,  and  so  did  the  statute  13  Eliz.  c.  8.  But  as.  thro 
the  encouimi^ements  pveii  in  her  rt»i^n  to  commerce,  the  nation  grew  n 
wealthy,  so  under  her  successor  the  statute  21  Jac.  I.  c.  17  reduced  it  tofi 
p(r  ceut.;  as  did  the  statute  Vl  Car.  II.  c.  13  to  six:  and  lastly  bv  the  stii 
VI  Anne,  st.  2,  c.  10.  it  was  brought  down  to  five  j>tT  cent,  yearly,  which  is  i 
tlie  extremity  of  Ici^al  inteivst  that  can  be  taken."     But  yet,  if  a  contract  wl 

(■•'('(nI.  4.  '.Vl.  '.'•'.    Nov.  .Ii.  '.\\.  X*.     A  ulrirl  i-x|ilfr.itii»n  of  tlie  HMriir.  f»r  iliuii|(>rim.il  p^rta  nf  tlip  ««,  ««i* kw« 

(t1    tlifi^'  ti-niix  mill  i>f  tl)i.>  tliviiioii  <if  tiu*   Kuniiii  **tf«''  ditfi'n>iit  nuimw,  MComUug  to  thrir  4«Sh*m  nMMtf 

will  In-  u-m-i'iiI  to  tlif  sruiliiil  iii>i  I'lily  t'>ir  iiiiii-TPt  iihUiik  t)ii»  rtxt.iHt,  quifir-tn*,  Cri'iu.  qmimrun*.  t^mu.  ryf  ■.  ^ 

civiliriiiii.  but  iiUi  till'  iiiiiriTl  l^<•kMl  writ*-n<.  wh(i|H-riM'tu:tlly  dntnu  d* rtnnt,  tLnmr^  enatiimim  ifpuwintly  l&i 

ii.-l'iT  ti>  Uti»  «liiti-iliuti<iu.    'iliiw  Iliir.uH',  rii/ i*«#t'Mw,  a'-!5.  ^  •"  "  •'■   »'  ■-         --     -     ■  .  ^, 

J{tini.nii  finrfi  luiii/i*  r-itit'ti'lini  iivm-iii 

Ih-''f>ut  in  jur'ty  cx'tiliinn'uiurtre.     IHcat  

J-'ilitii  AU>iiii.  f,  tl.  <iiiiiit-iiiHi-  rrm-^o  r*t  HuUliviMuiu  uf  Um  lU  mnS  the  dnwauMUuM  tf  ito  a 

liiii.!.  7«i'/  fui-rrtt.f  jut'frat  iltjurr,  trk-n*;  ^«,  inlpn^: — 

A'  III  i>-tf.ri*  f'fnirt  tttiim  .'  fiiU  UUi'io,  '/'<l(/  tit  >  rSl'B.C  PAKTB  AMHk  IM  4K 

Snii".  Af»».  tivt  cmtesimw H'*fn' ^ X-'^r 

It  In  tliiTff.iro  til  N'  iilii*'nr»^!  tint  in  r.ili'ul:«tiiij:  t]»t«  rsito  iif  I^mttci _  ll-faibi -..—...— U 

lntiT»'-t  th.-  i:i>ni:iii«  iliviil-il  tIi<- pi iiii-i)Ml  Mini  into  ;i  Anw-  A^fdNorj,  rrl  ilMnmorj...       &-6      .*..-....»__■.  k 

tirr.l  iMTt-*.  iin>'  I'f  wlui-li  th-v  iillnW'-tl  in  I--  tiki-ii  nii>iithly;  th^irunUg _.      s— I      ...■.......■■ t 

and  tiii>.  whirh  w.ij*  th."  liiirln-pl  ntr  I'!  iiitfix-i  II  niiittiil,  Bnn*$ 2^        ..^ • 

thi-y  riill'-it  Mwir;*  '■  »i'«.siiii  ■.  iiiii-iniiliiii;  yf.«>ly  l«»  !*»'1vh  ^itiunces 7-13    ^..  ,  ,    S 

prr'rrHt.     NnW.  .-i-   tll»'  "*  iT   ISnlli:!!!  ]Mi|inil  M:iti  imIIIIIIi'IiIt  !¥mifv$ „        1_2        ,..._..  ..  .     I 

u^hI  tti  i'X|iri'Hs  any  int>i;riil  Mini.  juhI  m- in  ilivi^iMi'  Iniu  i^uincHfUt* ^12    .........^...—    I 

twi'lvi'  |i:irt"*  iir  nfi'i/i,  llii-nf'in- llii'fii- twi'lvi*  nii»nlhly  piy-  TrifitUt 1-4      .__,_, ,.,       4 

nii-nlNtir  ttniH.-t  w«t>*  bi'M  tn  iiin>iiiiit  Hiininlly  tui'iii*  ikninil,  QuwimnUt 1^ ,„   | 

ur  iiJt  «'Mntr»M* ;  Jiml  «•  tin- iij"/r;i  'Mw-x  wi'H' HynuiiyMiim*  Hrxtanrrs «....       1-C      — ,-^-.„.        -    f 

ti>  Uio  wjnir.-i  crw/rWiHw.    Ami  iill  l>»w«T  rati-j*  uf  hittTi'Ht  w»Tn  Cnrue ^ 1_12    -  1 

dfu«)niin.ilf<l  uc>c»riliu)c  t>i  tlir  n-l-itinn  tlH<y  btirt*  in  thia         I*) /V  >iip.  6.  tf  ^.  :^  12;S2L 
contcHiiiiiil  iirtury.  iir  loifr.i  tinf/:  fur  tin*  m-vitiiI  nniltipbii         (•)  lCMMy#.c.  41. 

'-'» Tin*  statute  citfd  in  the  t»^xt  was  ri>|ioale«l  by  the  statute  of  53  Geo.  111.  c  141. «l 
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i'tfrut.  jmd  tlHTol'oro  it'  tho  usury  iiri-o  frc>m  error  in  computation  it  will  Bol  TitirtB.  < 
far.  5(11.    II  Bla.  Kop.  7<J2.     1  Camp.  1 41).    Exorbitant  discount  to  indiiM  tki  MHl 
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earrii*»*  inten^nt  l>o  made  in  a  foriM^  countr}',  ourcourU  will  direct  the  payment 
of  iutrrfht  acnmJiii^  t(»  tho  law  of  that  country  in  which  the  con  tract  wa« 
iiiadi*.<  p)  Til  UK.  Iririii.  American.  Turkish,  and  Indian  interent,  have  *liecn  r«ini 
ailoW(*4l  in  our  ciMirtM  tf>  tht*  amount  of  wen  twelve  per  cent,:  for  the  ^ 
DKMlvration  or  cxorhitaiico  of  intcrcHt  dc|K*ndM  u|K>n  liK-al  circumNtancen ;  and 
the  rvfuHal  to  cnton>c  hu<'1i  cnntmctH  would  put  a  8top  to  all  foreit^n  trade.* 
And  by  statulc  H  <ii'o.  111.  c.  71^  all  mort>;a^i*H  and  other  MH'UritieR  upon 
ehtatei«  i»r  other  pn>|>erty  in  In*land  or  the  plantationn,  liearin^  interent  not 
cx«-«MMlin;^  six  ptr  r*nt.,  hhall  he  le^al,  though  exeeuteil  in  the  kingdom  of  (ireat 
BH lain  ;  unle>h  tho  money  lent  shall  l»e  known  at  the  time  to  excet**!  tho  value 
of  the  thin^  in  piedi^e ;  in  which  cast;  als4>,  to  prevent  unurioUH  contractual  homo 
under  colc»ur  of  such  foivi^n  securities,  the  borrower  shall  forfeit  treble  the  Hum 
•o  iMjrruweil.** 

.p.  1  f:<|.  Ca.  Alir.  .Ml.    I  V.  Wmt.  3W. 


to  tAkf*  up  a  bill  )H>fnri*  it  i.t  fiiii'  !<«  not  UKuriouii;  lM*cAU!«oth('r«*  muM  b«»  a  loan  or  forboar- 

ane**  of  |iii\iiit*M(,  iir  w»int*  d«*vi(*e  fur  tin*  |niriMRM«  of  oonf*«*alinfC  or  eviKlinft  tin*  apiN-iir- 

am^  of  H  limn  or  fnr)M'arun<'<>.  (4  h^t.  .V>.     .'>  Ki*\k   11.     iVak**.  *3n>.     1  h,  k  1*.   144.     4 

Taunt.  >lii.i  III  If  if  thf  rliar;:o  allp>!i*d  to  \tv  ii<«tirioui  !•«  fairlv  rcfi'nihh*  to  th<>  tr>Mi)»l«>, 

»x|4ii«.>.  \c.  ill  th«-  iranH;irti.>ii.     A  H.  4  I'.  i;,4.     4  M.  A  S.  \\»'2.     '2  T.  H.  'J-J^.     I  Mail. 

Rf'p.    II'J.     1  <*aiii)i.   177.     l-')  Vps.   V2\K     ItankiTH  may  rhar^**  their  u«iial  r<immi*>«ion 

ba'Viii'l  Ifjral  iiit«'ii-t.    '2'V.  II.  VJ.    I'lultT  tli«  diri'i'tifiii  i»f  th«*  ronrt.  it  i*  thf  |ini\  iiift*  of 

th»»  jury  ti>  di'tt-riniiif  w1h*ii  th«T«»  Im  usury  in  a  tran*^irtion.     4  M.  A  S.  lirj.     I  Iiuwl.  A 

R.  '»7o.     ;{  n.  A  .\.  (liW.     *J  Hla.  K«']i.  S4i4.     Tli««!  piir«'ha.<>«i'  nf  un  aiiniiity  at  f*vt*r  ^i  ('ht*ap 

a  rat*'  will  ii«it  frimA  t'.u'u'  1h>  iihuriiKiM;  liut  if  it  In*  fur  vir^or  an  (■xpri*!^tt^ri*«*iiifnt  ton^ 

pur>-li.i*«'.  :iiiil<in  <'alrulation  mort*  than  th«*  priiifipal  witli  li>iral  int«*r«-«>t  in  to  In>  n*tumi««l» 

It  will.   ::  It.  A  I*,  l.'il.    ;{  \\.  A  A.  <••>(».    .\nd  if  part  of  the  ailvaiic**  In*  in  ipMsIn,  it  mui»(  l»« 

•houii  that  tli»'\  w<Tt»  not  ovi'rrhar>ri*d  in  prir«».     iKmi;.  T^t'**.     1  K^p.  4<*.     •  (*unip.  it7.'>. 

Ifolt.  N.  r.  <*.  :^'it».     A  loan  ni:Mh'  n^ttirnalilc  on  a  ('i^rtain  <lay.  on  |iuyment  of  a  mam  lie 

Toii'l  li>;;al  intt>rt><«t.  on  ilcf.inlt  tlnTftif  may  Im*  a  pt-ntihu  und  not  uMirioiM  int«*ni«t,  tlin 

iBt'«iiti*>n  'if  tilt*  p»rtii'4  )H>in^  th««  iTitfrion  in  all  i':if«i*<4.     If  numi'V  Im*  li*nt  f^i  it^k  at 

Bi«*r»'  tti.in  Ii-^mI  i!it**ri*«t.  ami  thr  fa^ualty  at1i>4't*>  tli**  i>iVri-«/ only,  it  i«  n**iirv:  n^t  h«»  if  it 

air«-«  I*  ih«*  }ri,u-\f\tf  .1''.. .,    riii.  ,lji«*.  'i^^s.    ;;  Wil-*.  ;r.*'i.   'riir  u-nry  inu<»t  U»  p.irt  "if  thi»  i-iin- 

trvt  :n  it'«  inri*pti«>ii.  aii<i  )M>iin:  voi«l  in  it^  c'lninii'iiri'inciit  it  i**  >*«i  in  all  it**  otjitf***!.  <  Iknui!. 

7.l-'».      1  .'^l.irk.  .'•>'»;■  tli<iu:;h  liilN  of  rxoli.iinri'  m»  tainted  ar«\  hy  tin*  .'i>  <«•«».  Ill,  i*.  '.i.:, 

renl*-r*-l  v.i]id  in  tli*-  li.imN  n!'a /H.n«f  /jf7.  iiiiMrr.  unlf-^*  In*  ha-*  actii.il  notici*  (»f  th*>  iioiirv  ; 

but  if  tlif  ilr.iM'tT  «>f  a  liill  tr.iii-tt'r  it  I'^r  a  valuaM"  r>in«i<liTatiiin.  In*  «*aiinol  f*ft  up  anti^ 

c^i'  n:  i»-!iry  witli  iIh*  ai-ii'|iti»r  a-  a  •li'fi'iuM'.     4  Wiwr  A  .\M.  -l'».     \  M^Mirity  witli  li-ual 

in!»T»'-:  ••Illy.  •itil>'*tiiiit*><l  ft»r  on**  that  i-*  u-iiri<>ii'(.  i*  vnliil.      1  <*amp.  1»m.  n.     l!  Taunt. 

1"^4.      -  .'*^rirk.  *J.i7.     Takiin;  iiHuriouM  int«Tf.t  on  a  '-n/i  fi I''  dfl»i  dt»t»«»  nnt  ilf^tmv  tin* 

d.h!       1  U.  \\.  »'.J.     I  T.  K.  \:^^.     1  v."*.  .V,7.     1  .Siiin«l.  •>»'•.    Tiio  ihim'/v  of  thns-  tini.*4 

th*-  .km  oint  <■!  til**  priin  ipal  i<n<>t  inriirn'«l  till   ilit»  n<knrit>ii4  inti'r«*»t  haf»  Inmmi  nt'tiiallv 

r»*»"«iV'-l  .  aii'l  tin-  ai  li-iij  niii'^i  I"-  lip»Uirht  within  ♦•in*  y»*ar  aftiTwanlt.     l!  Hla.  H«'p.  7'.»ll. 

2  H    A  IV  ..'»1.      1  *^.iiiii'l.  -  »'».  a.     Th"  iMirnrntT  i*  a  i'i>inpi>t«*nt   witneM  in  an  m-tion  li«r 

th*"  !—Ti.t',iv.      1  *^inii'l.  -'»'».  a..  ;i'J. — 4 'hit IV. 

^  lU  tri-  \.\  <f.ii.  in.  i\  «»/..  ■'.  '.'•.  no  •.iil'itTt  iif  hi*  maJo«*ty  in  the  Ea.*t  In«li«^^h.dl  l:ik«* 
lii'»rf  :li  \\,  i\\«l\»'  y-r  ■■■  -i'.  Iiir  tin'  1<mii  iif  anv  iii«»ni'Vor  nu'n'h.inili^i*  for  ay«Mr.  nntl  «»v»'rv 
r*»!i:r.«i  :  t -r  iii'»r«- !•»  d«i  l.ir.-l  v.i:'l  :  and  \\**  wlm  r«'f«»ii«*<  mi»r»'  Khali  fi»rfi*it  tr»*M«»  th»» 
▼ji1:|-'  "I'  t!i«*  iii'i!ii-\  «»r  iri«'ii-iriii'li-i'  h'nt.  with  i'"!*!"*.  ••ni*  nioifty  ti»  tin*  Kast  Inilia  C«>rn- 
pt:i>  .trii  Tt."  oTiK  T  in>;''\  ;  •  liirn  \vh<>  ^m*"*  in  tin'  4'<>iirt«  in  India.  If  ihon*  In*  un  «iii*h 
|.r«i-«--  I' ■ill  \\.tli;n  tijif-  v^vir-.  i)i«'  pirtv  au'irrii'Vi-d  m.iy  rt»<Mtv«*r  what  he  h;is  paid  aJ««i\o 
ti«--l\>*  ,    r  :  ■  '.      It'  ill'-  ;ii*.irni»-r  -"h-ill  «'i»TMp'«iiiid  ih«*  -nif  iK-fupf  tht»  dt'fen«l.inl'<*  aii^wor, 

or  .if*'  rv*  ir  I-.  wjthi'M!  1-m\.'  ^if  tii iiri,  h"  •^hall  h»*  li.il-h',  u|H>n  4'iin%'iotion.  to  In*  fim*-! 

ail  I  .:nj'r.-niifl  .ii  tli*'  •l'.-«r«'ti<»ii  **\'  th**  ••«»nrt.     S**i'.  111. 

Wh*  r*-  i'!'M_'n  in!»Ti'-i  i-*  !■»  U*  tak«ii  i»r  iHit,  •»«*«*.  in  L"'n«»ral.  1  P.  Win«.  .'W'l.  VX*.  2  T. 
K.  VJ.  1  r.l.i  U.  -y^:.  I'..irr.  1""M.  -J  Mr...  r.  U.  -J.  2  V.-rn.  ,VXk  ;;  Atk.  7l'7.  1  V«. 
4'S.     «''rin!i'in  r*.tiry.  I't'J.  — <'iiiitv. 

•  I'n  r-m-ii."  d  iiihi"  whiih  ha\  •*  ari*-«'n  iiiK»n  thin  •»latut**.  th*»  1  A  2  ff«H>.  IV.  c.  .M  priv 
Tiil*-**  tij.i!  UiniU.  Ai'.  inid*'  in  <tri*.it  Britain  «'oni't»rni!i^  land<«.  Ai*.  in  Iri'hiiid  or  the  ddo- 
Bi***.  wh*'tinT  ihi*  intiTi-t  !••■  pavalih*  thi»rf  i^r  in  this  i*ountry.  and  iHind*  un«li'r  «tmilar 
CirinjMi-:arii*'<  u'>v*'n  a-  a  •-'>ll.i{*>ral  ^fiMirily.  '•hall  U*  ir«NMl  anil  valifl  to  all  iiit«*ni4  and 

Surf*'!***-*  tin*  «.iTn<*  .1^  if  till'  parti<-*i  ha<l  n***id«*<l  on  th**  ••iNtt  wh**r«*  thf  «ts-tirity  exMtn. 
tut  thi4  ai't  ami  thf  1  l*t«*ii.  lll.c  7'.^  i'.\t«>nd  oniv  tn  ^•r'i'/"/«iN'Uritii*o:  and  th«*mfort«  whi*rft 
A.  ronrriK-iiil  with  H.  fi*r  th<*  -ah*  i>f  an  I'-tatt*  in  tht*  \Vi*«t  Indii-4.  and  {lurt  f^X'  the  inarehaM^ 
aonfy  w.irt  •»ecurcil  hy  tin*  In  in •  I  i>f  15.  and  C,  whi<'li  homl  liuving  btvn  eani'vlltHl.  anolhcv 


464  OF  THE  RIGHTS  [ftioR : 

4.  The  last  ^onenU  species  of  contracts  which  I  have  to  mention  is  thit 
debt ;  whereby  a  choae  in  action,  or  ri^ht  to  a  certain  sum  ot^  money,  i«  niutuai 
acquired  and  lost. (7)  This  may  l>e  the  counteq)art  oi\  and  arise  trcrni.  any 
the  other  species  ot'  contracts.  As,  in  case  of  a  sale,  where  the  price  i*  n 
paid  in  ready  money,  the  vendee  becomes  indebted  to  the  vendor  tor  ibf  n 
agreed  on ;  and  the  vendor  has  a  property  in  tliis  price,  as  a  chofe  in  ac-tiou. 
means  of  this  contnict  of  de))t.  in  JMiilment,  if  the  bailee  loses  or  detain 
sum  of  money  bailed  to  him  for  any  special  purpose,  he  becomes  indebi^ 
the  bailor  in  the  same  numerical  sum,  u|>on  his  implied  contract  that  he  ^hm 
execute  tlie  trust  reposed  in  him  or  rcpa}'  tlio  money  to  the  bailor.  Up 
hiring  or  borrowing,  the  hirer  or  borrower,  at  the  same  time  that  he  aeqniivi 
property  in  the  thing  lent,  may  also  become  indebted  to  the  lender.  Ufm  ! 
contract  to  restore  the  money  Iwrro wed,  to  pay  the  price  or  premium  oM 
loan,  the  liire  of  the  horse,  or  the  like.  Any  c*ontract,  in  short,  wheiv^»j 
determinate  sum  of  money  becomes  due  to  any  person,  and  is  not  paid,  t 
remains  in  action  merely,  is  a  contract  of  debt.  And,  taken  in  this  liirhi, 
*4('')1  ^-^ii^pi*^bends  a  great  variety  of  *acH}aisition ;  bein^  usually  divided  ii 
^    debts  of  record,  debts  by  special  and  debts  by  simple  contract.^ 

(f)  F.  \.  B.  119. 


wafl  executed  in  England  reHerving  G/.  per  cent.,  it  was  held  usurious.     3  T.  R.  42 

ClIlTTV. 

Bv  the  statute  3  &  4  AV.  IV.  c.  98,  stome  relaxation  of  the  usurv  laws  was  made  in  &r 
of  trade,  and  it  waH  enacted  tliat  no  ponwn  ttiking  more  than  the  rate  of  le^l  inM 
for  the  loan  of  money  on  any  bill  or  note  not  having  more  than  three  monthf  tni 
Hhould  be  suhjerit  to  any  ))enidty  or  forfeiture.  Shortly  afterwards,  the  statute  0  k  '* 
IV.  c.  41  onac^ted  that  hilU  or  othtr  s(>ourities  shouM  not  t)e  totally  void  because  a  kii 
rati'  of  intf^rest  than  was  allowed  by  the  statute  12  Anne.  s.  2,  c.*16  had  been  rw«-j 
thereon.  Tlic  statute  I  Virt.  c.  So  next  onuetcd  that  bills  of  exchanire  payable  ai 
within  twelve  months  should  not,  for  a  limited  time,  be  liable  to  the  lavrji  for  thepm 
tion  of  usury;  and  this  statute  was  followed  by  six  others,  extending  fmna  tlmet^ii 
tlie  original  enactment.  The  statute  2  &  3  Viet.  c.  37  enarted  that  no  bill  of  exdui 
or  promissory  note  made  ]>ayabl«>  at  or  within  twelve  months  af\er  the  date  th«ivof 
not  havin«£  more  than  twelve  months  to  run,  nor  any  contract  for  the  loanorfortit 
anee  of  money  above  tlie  sum  of  10/.,  sliould,  by  resuton  of  any  interest  taken  ihtn 
or  secured  thereliy.  or  any  apreement  to  Imy  or  receive  or  allow  interest  in  dii«oimEi 
negotiating,  or  transferring  any  such  bill  or  note,  he  void,  nor  any  {person  fo  lendiac 
liable  to  the  ]>enalties  of  the  usury -laws ;  hut  it  was  provided  that*  this  relaxation  »ka 
not  extend  to  the  loan  or  forbearance  of  any  money  on  the  security  of  land*.  Thep 
lie  mind,  having  thus  slowly  advance<l  in  the  direction  of  the  policy  ad\*ocated  Vr  Bm 
above  two  centuries  ago,  at  length  he<'ame  prepared  for  a  still  wider  ineojiurv. 'and  1 
stiituie  17  &  1>*  Vict.  c.  IM),  after  laconically  reciting  in  the  preamble  that  "it  i«ex|iedH 
to  n^peal  the  laws  at  present  in  forct*  relating  to  usury,"  proceeds  to  repeiil  whollr.^r 
l>art,  eleven  English,  five  Scotch,  and  four  Irish  act**,  on  which  the  whol**  penolii^ 
usury  ]>reviously  vcste<l.  Amoim  these  acts  an*  included  thoAA  relating  to  annaity-m 
acitions.  The  natural  laws  which  regulate  the  terms*  on  which  money  om  N»  Uw« 
are  therefore  now  left  to  ofierati^  freely,  and  borrowers  and  lenders  are  amenablr  to 
other  rules  than  those  whieh  govern  contracts  in  general.  The  act,  howerer,  doe»  s 
affect  the  rights,  remedie<«,  or  liabilities  of  any  |>erson  in  respect  of  any  thing  d«k»*f 
viously  to  its  passing. — Kkkr. 

'^  As  the  description  in  the  text  of  the  different  kinds  of  contmetii  is  toofs 
may  be  useful  to  the  student  to  state  the  distinctions  lietween  eaeh  and  gire  a 

tive  view  of  their  relative  effect.    In  point  of  form,  oonlraots  are  threefold, bv 

sinrnitfhf,  and  by  matter  of  n-^nr'f.  Those  most  in  use  in  commercial  affiux*  mnwtf^ 
sim]ile  contnu^ts  not  under  seal.  All  Ci>ntracts  are  called  parol^  unlcfi«s  ther^fili 
.specialties — that  is  (IimmIs  imder  seal — or  be  matter  of  record.  A  written  aiit*» 
not  under  seal  is  classtMl  a<  a  ]>ar(>l  or  simple  contracts  and  is  usually  oonfidered  mm 
just  as  much  as  any  agreement  by  mere  wortl  of  mouth:  for.  as  obfierTed  bydurffca 
Skynner,  7  Term  He]>.  8.3n.  IMowrl.  :*,f)S.  there  ia  at  common  law  no  such  clawof  cmbi 
08  contracts  in  writing,  eontrarlistinciiisheii  from  those  by  parol  or  ■nmaltr.  Ifri 
are  men^ly  written  an<i  7«"/  specialties,  they  are  parol.  There  are,  indeed,  dklii 
between  the  two  kind«  of  sim]>le  eontracts  under  the  statute  of  frauda.  whick 
necessi\ry  that  certain  deseriptions  of  simple  contracts  should  be  in  writing,  ■ 
times  signed.  But,  though  wriffrn,  they  still  continue,  like  aii  other 
seal  nor  of  reconl,  to  be  considered  merely  as  in  the  nature  of 
7J6 


I  OP  THIN6& 

of  record  ia  a  finm  of  money  which  appean  to  be  dne  by  the  eridenoe 

of  record.    TIium,  when  any  ^)ecific  eom  is  acyndfled  to  be  dne  from 

lant  to  the  plaintiflT,  on  an  action  or  suit  at  law,  thia  ia  a  contract  of 

It  nature,  bciiiji^  cfitabliHhcd  by  the  sentence  of  a  court  <^  jodicatore. 


ci|iAl  poiiiu  in  which  a  deed  differs  in  effect  from  a  parol  eontiaci  are— let. 
ant  of  f*oi)M(l«*rution  <*(>ni«titute«  no  defence  at  law  to  an  action  on  such  deed; 
I  in  (Mjuity  rt'licf  may  »onietinieii  he  had  in  esses  of  surprise,  or  catching  bar* 
favour  t)f  ortHliton*,  ^-ot  the  mere  circumstance  of  a  bond  or  deed  having  been 
itarilv  without  conMidoration  constitutes  no  around  for  relietrtng  the  party 
^onhi:  on  Vax,  2(1  <Hlit.  347,  n.  t  Toller.  1st  edit.  222,  2!9.  Wherees,  in  sup- 
prorecMling  on  a  simple  contract,  the  cmlitor  must  prore  that  it  was  founded 
ent  oon<ii<l«*ration.  4  East,  4<ia.  7  T.  R.  35(1.  7  Bro.  P.  C.  5M>.  2  B.  ft  P.  77. 
h  the  tl«>fi>n<ijuit  in  an  action  on  a  deed  is  at  liberty  to  avail  himself  of  any 
I  the  (^>n!*i(KTation  or  tranc«ction,  yet  it  is  incumbent  on  him  to  state  the 
ith  |ir(>('i^ion  in  pWoding:  wlioreas  in  an  action  on  a  simple  contract  such 
il«*ff'ni'<»  mav  1m*  uivon  in  evidence  under  the  general  issue.  1  Haund.  2US. 
.  3  T.  R.  424.  2  WiU.  347.  1  BU.  R.  445.  7  T.  R.  477.  2dlr.  That  in  plead- 
it  iri  not  tHK^oMary  to  show  that  it  was  founded  on  anv  considt»ration,  except 
i>rth  ronvovan(M*H  ofiorating  under  the  statute  of  uses,  (1  lien.  Bla.  2r»l.  2  Htm. 
reus  a  d«H*iaration  on  a  simple  contract  will  be  bad  in  arrest  of  judgment, 
»}M*ar  t!i«'n*froni  that  th<*re  wan  a  eunKideration  coextensiTe  with  the  promise. 
.  4  Kjij«t.  4.'>t').  3dly.  That  th«»  |Mirty  to  a  d4*ed  is  in  most  cases  estopped  or 
from  1*4 introverting  any  Htutomont  then»in,  or  to  iihow  that  it  was  executed 
rent  intfnt  orf)hj«*rt  to  that  which  thed«*ed  itself  imports.  (Ifayner«.  Xaltbr, 
13H.    i\m\.  Dig.  KKtoiipi-l.    1  Saund.  21<i,  n.  2.   Wilh%9:)  except  indeed  in 


I.  fniiid.  or  illegality,  which  defences  the  law  admits,  notwithstanding  the 
•  the  a|>|M»aninct^  (»f  having  been  deliberately  framed.  3  T.  R.  41H.  jthly. 
ffica(*y  of  a  Htipulation  by  deed  cannot  Ik>  affected  or  altered  at  law  by  anjr 

Himiile  oontru4*t.  nor  can  the  |Mrty  be  discluirged  or  released  ftom  the  obln 

de^Hl  by  anv  Kul»MN|uent  <*ontract,  unl«*tw  by  a  release  under  seal.  Co.  Litt. 
.  R.  51HI.  H  'K;iMt,  34<i.  5t]ilv.  That  a  <Ie«Nl  bind**  the  heir  when  named,  (Bac 
ind  .\n(NM«tor.  F.  2  Suund.  7*.  n.  4.  IHn.  Plowd.  4:i9,  441.)  and  a  deviAee  of  n^l 
l»e  huimI  in  <lrbt.  t bough  not  in  <*«)venant.  on  such  a  deed,  (3  ft  4  W.  and  M.  c. 
br.  Hfir.  F.  1  I*.  Wmi».  W.  7  Ktt«t,  12H:)  whereas  a  simple  contraci-cn»clitor 
ledy  ut  hvr  in  any  oium*  agttin«t  the  real  e!*tate  of  his  dtHwased  <lehfor.  thntigh 
Mil.  by  niurHhiilling  the  aj^M'ts.  (3  WtMMldes.  4^K,)  or  where  the  debtee  died  a 
r  m»y  )>••  obtuinf^l  in  tN|uity.    47  <foo.  III.  seiw.  2.  c.  74.    (ithly.  That  a  dee«l  ia 

pn'f«*r«Mir«*.  «'Xi'«*|)t  ttM  t<»  ront  due  on  a  |iAn»l  demist*,  over  simple  contract* 
le  rnur«.i'  of  iHiYin«*nt  of  a  tt^talorV  <lebtt(.  [ttnura^  44J5.  Toller,  tut  e<l.  221.  5  T. 
d  thoiii!h  x\\U  rule  d<M*s  not  obtain  in  esM'  or  liankniptcy,  where  all  creditors 
ivid«*iid  /irrn  j>a.t.fu,  vet.  by  means  of  a  mortgage  and  some  other  dee«ls,  some 
urity  may  fn^iuentfy  \h^  obtuin<Hl.  or  right  to  nrove  acquired,  which  even  in 

plH4'iH(  one  (•re<litor  in  a  U'tter  situation  than  he  would  otherwise  hare  been. 

a  dtMwl  in  n<»t  ntitM-t«'«l  by  the  ntatute  of  limitations,  which  r«*nders  it  neceasarr 
'e«intra«>t-4T«*ditor  to  proc<»<'<l  within  six  v<*ars  after  his  cause  of  action  aecniea. 

1  Siund.  .^7.  3s.  21  Jae.  I.  c.  l(i.  Tidd,  Ath  <Mlit.  19.  Hthlj.  That  in  plead- 
it  i<*  in  g«'n«'r:il  n<H'(»HMar>'  to  make  a  profert,  as  it  is  teehnimlW  termed,  ot  the 
state  u|Min  the  r«*<«oril  mmie  excuse  for  the  omission.    10 Co.  (^  b.    1  Oiittv's 

3  T.  K.  Vn.  4  hliuit.  5K'».  tithly.  That  in  case*  of  a  deed  when  a  profert'  is 
the  otht*r  fmrty  im  cntitlcMl  to  oyer  and  copy,  ( 1  .Saund.  9,  n.  1.:)  a  right  which 
1  gt*n«'nil  t^xi•>t  in  eaM4>  of  niniple  contracts.  Tidd,  6th  edit.  618.  619.  lOthlT. 
i>«<d  U*  giv«-ii  ••xprf*»wly  to  MH-ure  a  pren^xisting  simple  contraet«debt  due  from 
.  it  will  lit  liiw  merge  tlie  luttiT.  and  prevent  him  nrom  suing  upon  the  same, 
^  2.V.*.  <'n».  <\ir.  41'> :)  though  if  the  dee<l  l>e  given  an  a  collateral  necurity  or 
Mirty.  it  will  ni>t  hiive  that  o|H*nition.  3  East,  251.  Com.  Dig.  Acconl.  6 Term. 
77.    2  I^H.n.  lln. 

enntrttrtji  nf  r^.*"r./.  InMng.  sk  we  have  seen,  sanctioned  in  their  creation  hr  snme 
Agistriite  havinte  eoni)M'tent  jurisdiction,  have  certain  particular  pn^pertiea 
ing  them  tv*  wi'll  fn»in  ftimple  contracts  as  from  sfiectalties.  l«t.  The«e  debta 
s  <*anni>t  in  pliMKliiig  1n>  im|»ea«*hed  or  affected  1^  any  supfiosefl  defect  or 

the  trun«a4tion  «>n  which  they  are  founded ;  and  if^a  judgment  he  erronentta, 
istAiuH*  will  nfl'onl  no  nnnwer  to  an  action  of  debt  upon  it,  and  the  only  couna 
•nflnnt  i^  t«>  n*v<*r^*  it  bv  writ  of  error,  (2  Burr.  10115.  4  East,  311.  2  Lev.  161. 

ft  T.  Urx  Oilb.  I»,bt.  412.  Yelv.  156.  Tidd«  6th  ed.  1152:)  and  though  thM 
lo  have  b<»en  <lefraude<l  by  a  collusive  judgment*  may  show  such  fVawl,  wo  aa 
themselves  from  being  prejudiced  by  it,  (13  Bis.  o.  5.  S  Marsh.  392.  7  TyMomU 
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Debts  npon  roco^nizanoc  are  also  a  sum  of  money,  rec-o^ised  or  aeknoMrlHl 
to  be  due  to  the  erowii  or  a  subject,  in  the  presence  of  some  court  or  ma<rL<r 
with  a  condition  that  Huch  acknowledgment  shall  V»e  void  u|»€>ii  the  appear^ 
of  the  party,  his  good  behaviour,  or  the  like:  and  these,  lo;;i*lher  with  !4ati 
mcifhant  and  statutes  staple,  &c.,  if  fort'eited  l)y  non-porfonnanfi'  of  the  < 
dition,  are  also  ranked  among  this  first  and  pnncipal  class  of  debt»,  vix.,  d( 
of  record;  since  the  contrac-t,  on  whicli  thoy  are  founded,  is  witnese«ed  by 
highest  kind  of  evidence,  viz.,  by  matter  of  record. 

l)ebts  by  specialty,  or  special  contnict,  are  such  whereby  a  sum  of  mr 
becomes,  or  is  acknowledged  to  be,  due  by  deed  or  instrument  under  ^-al.  ^^ 
as  by  deed  of  covenant,  by  deed  of  sale,  by  lease  reser\'ing  rent,  or  by  l««jn 
obligation;  which  last  we  took  occasion  to  explain  in  the  twentieth  chaple 
tho  present  Ixjok;  and  then  showed  that  it  is  a  creation  or  uckn«>wled;rr 
of  a  debt  from  the  obligor  to  the  obligee,  unless  the  obligor  ]>orforms  a  coudi 
thereunto  usually  annexed,  as  the  payment  of  rent,  or  money  b^irruwed. 
observance  of  a  covenant,  and  the  like;  on  failure  of  which  the  bond  Urc<. 
forfeited  and  the  debt  becomes  due  in  law.  These  ai-e  looked  u|x>n  as  the 
class  of  debts  atlcr  those  of  record,  being  confirmed  by  special  evidence,  under 

Debts  by  simple  contract  are  such,  where  the  contract  upon  which  the  ob 
tion  arises  is  neither  ascertained  l)y  matter  of  recorti,  nor  yet  by  dee<l  or  pp 
instrument,  but  by  mere  oral  evidence,  the  most  simple  of  any;  or  by  i 
*-4m  *""^t"^l^*<^  which  are  capable  of  a  more  easy  proof,  und  ( therefore  < 
J  better,  than  a  verbal  ]>romise.  It  is  easy  to  see  into  what  a  vast  vai 
of  obligations  this  last  class  may  be  branched  out,  through  the  Dumeron^ 
tracts  for  money,  which  are  not  only  expressed  by  the  parties,  but  vim 
impliecl  in  law.  Some  of  these  we  have  already  occasionally  hinted  at;  ani 
rest,  to  avoid  repetition,  must  be  referred  to  those  particular  heads  in  the 
book  of  these  commentaries,  where  the  breach  of  such  contracts  will  he 
sidered.  I  shall  only  observe  at  present,  that  by  the  statute  29  Car.  II.  e. 
executor  or  administrator  shall  be  charged  upon  any  special  promise  to  in 
damages  out  of  his  own  estate,  and  no  person  shall  be  charged  u|)on  any 
mise  to  answer  for  the  debt  or  default  of  another,  or  upon  any  agreemcH 
consideration  of  marriage,  or  upon  any  contract  or  sale  of  any  real  e«Ut 
uj)on  any  agreement  that  is  not  to  be  ])erlbrmed  within  one  year  fnmi 
making;  unless  the  agreement  or  some  memorandum  thereof  be  in  a  wri 
and  signed  bv  the  i)artv  himself,  or  bv  his  authoritv. 

But  there  is  one  species  of  debts  upon  simple  contract,  which,  being  a  t 
action  now  introduced  into  all  sorts  of  civil  life,  under  the  name  of  papn  o 
desen'es  a  niore  particular  regard.  These  are  debts  by  biUs  of  exchanyt,  and 
missory  notes. 


•7,)  the  partita*  to  sui'li  .jud>;nient  are  oHtopp<.»d  at  law  from  pleading  f^uch  a  pl« 
iiu^t  in  ^M'lifial  apply  tor  n-lifl* tr>  a oourt  of  oquity.    \''\  Eliz.  c.  5.    2  Marvh.  392.  7  T 


91 
mi 

97.  1  Anstr.  S.  Thort'  is.  howfvor,  one  instanee  in  which  a  i>arty  may  apply  t< 
oonimon-law  court  to  s«?t  tin*  jud^'ment  aside. — viz.,  where  it  has  Ixvn  signed  a] 
warrant  of  attorney  jiivi'ii  upon  an  unlawful  cniisiidemtiim  or  obtained  by  fraud:  in « 
case*,  as  this  is  a  peculiar  instrument.  aHonl in;;  the  defendant  no  op|>ortaiuty  t^ 
the  claim  hy  pl«'M<iin<:,  an<l  froi|iH'nily  v:iv»*n  by  i»orsons  in  distres!«ed  cirruntftancf 
court  will  ailV>rd  relief  upon  a  suimnary  a]»plication.  T>ou>!.  llHi.  Cowp.  727.  1  H«'i 
7').  Somble:  not  so  in  Exche(|uer.  1  Anstr.  7,  8.  Anotlieriioculiar  property  of  i 
tract  of  record  is  that  its  existence,  if  disputtnl.  must  bt>  tried  1)3-  iniipootion  of  the  w 
entry  of  recognizance.  iVc.  and  not  hy  a  jury  of  the  country.  Ticid,  0th  edit.  791 
But  notwithstan<iing.  since  the  act  of  union,  an  Irish  juil^ient  is  a  record,  yet  it  t 
provahle  by  an  exaniinetl  mpy  on  i-Kitli;  and  therefore  it  i.s  only  triable  by  ajunr.  ? 
473.  Another  (quality,  and  one  of  the  most  inii>ortant»  is  that  a  judffnieiit  when 
otlid  ]»in«ls  tlie  land  as  a.L'ain<t  snUseqiient  purchasors,  (Tidd,  0th  edit.  906,  967; 
such  a  jn<Ignicnt  and  reenjni/anci>  is  entitUni  to  preference  to  a  specialtr  and  cChcff 
of  an  inferior  nature,  t'l  T.  U.  :is4.  Tidil.  titli  «'«lit.  Ori7.  Lastly,  if  a'judg^inciil 
taine*!  expressly  for  a  simple  i-ontract  or  specialty  del»t,  and  not  as  a  collateral  WH 
the  inferior  demand  is  nn-rpMl.  accordinj*  to  tlie  rul«»  fratixit  in  rrm  jyScalam:  bot 
Jud^icnt  were  obtained  merely  as  a  collateral  i'e«uirity,  the  creditor  relaiiia  aa  d 
to  proceetl  cither  on  the  judjrmeut  or  in*"-'-^  ■^curity.  3  East,  258. — Cmxm, 
768 
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1 9f  tJD^ange  m  a  aecnrit j,  oriffinAllj  iiiTeiited  among  merohants  in  dlflhr* 
intriea,  for  the  more  easj  romittanoe  of  money  from  the  one  to  the  other, 
haa  aince  spread  itself  into  almoat  all  neonniarjr  traasaetiona.  It  ia  an 
)tter  of  request  fVom  one  man  to  another^  desiring  him  to  pay  a  sum 
therein  to  a  third  person  on  his  account;  by  which  means  a  man  at  the 
iatant  part  of  the. world  may  hare  money  remitted  to  him  ftma  mr 
;  countiy.  If  A.  lives  in  Jamaica,  and  owes  B.,  wlio  Iitcb  in  EnfflAndy 
now  if  C  bo  ^ing  fVom  Rngland  to  Jamaica,  be  may  par  B.  this  fOOW.. 
ke  a  bill  of  exchantfo  drawn  by  B.  in  England  n^n  A.  in  Jamaica,  and 
it  when  he  comes  hither.  Thus  does  B.  receive  his  debt,  at  any  distaaee 
ft,  bv  trannferring  it  to  C;  who  carries  over  his  money  ^n  paper  rmAigr 
without  danger  of  robbery  or  loss.  This  method  is  said  to  have  *- 
rought  into  eeiierol  use  by  the  Jews  and  Lombards,  when  iMinished  Ibr 
lury  and  other  vii^s;  in  order  the  more  easily  to  draw  their  eiTecta  out 
ice  and  Kngland  into  thone  countries  in  which  they  had  chosen  to  reside. 
e  invention  of  it  was  a  little  earlier;  for  the  Jews  were  banished  oot  of 
e  in  1287,  an<i  out  of  Kniirland  in  1290  ;(r)  and  in  1286  the  ose  of  paper 
iras  intrtNluced  into  the  Mogul  empire  in  China.(«)  In  common  speech 
bill  is  tVoquently  called  a  draft;  but  a  bill  of  exchange  is  the  more  legal  aa 
mercantile  cxpreiMion.  The  perHon,  however,  who  writes  this  letter  ia 
in  law  the  drawer,  and  he  to  whom  it  is  written  tlie  drawee;  and  the 
lersrin,  or  negotiator,  to  whom  it  is  payaUc,  (whether  eapecially  namod| 
}fearer  gi*neraTlv,)  iH  called  the  payee, 

e  hillH  are  either  foreign,  or  inland;  (foreign,  when  drawn  by  a  merchant 
^  abniad  upon  hin  c^rirrenpondent  in  filngland,  or  vite  verm;*  and  intend, 
M>lh  the  drawer  and  the  drawee  reside  within  the  kingdom.  Pormeriy 
bilU  of  exchange  were  mnch  more  n^pmled  in  the  eye  of  the  law  than 
ones,  an  iMMiig  thought  of  more  public  concern  in  the  advancement  of 
iiu\  (*onimen*e.  Hut  now,  bv  two  Htatutes,  the  one  9  ft  10  W.  III.  c.  17, 
er  8  &  4  Anno,  c.  iK  inland  hilln  of  exchange  are  put  upon  the  same  fboting 
gn  ones;  what  wuh  the  law  and  cuntoni  of  mcri'hantii  with  the  regard  to 
%  and  taken  notice  of  morely  an  HU(*h,(f )  being  by  those  statutes  expressly 
I  with  n^^ard  to  the  other.  So  that  now  there  is  not  in  Uw  any  manner 
nMire  U-twoen  them." 

littciory  noteH,  or  notcH  of  hand,  are  a  plain  and  direct  engagement,  in 

;,  t4)  pay  a  nuni  HpiH'itiod  at  the  time  therein  limited  to  a  person  therein 

or  HonietiineH  to  hJM  onier,  or  olten  to  the  bearer  at  large.    These  also, 

1*.  >r>i.  I II  iiMt.  IV.  4VU. 


different  Staten  whirli  coni|)09i#  tho  Unitod  Statics  are  sorereian  and  indepMidenI 
r*iffn  to  each  oth«*r  in  nil  n^iMM'tJi  ni»t  |>rovid«Hl  for  by  the  trmu  of  the  federal 
t.— tht'  (NiiiHtitutiftn.  Ilonco  a  )>ill  drawn  in  ono  State  upon  a  person  residing  or 
uitin(**<<«  in  anoth«T  Inu*  bfen  invariaMv  hold  to  he  a  forei|m  hill  of  exchan|i!e. 
r  I «.  Kinlfv.  2  Tettn*.  ')St'>.  Phtenix  Rank  r«.  IIiiaM!>>'.  12  Pick.  4M3.  Welb  w. 
e«il.  1')  Wt*ii<I.  .VJ7.  1{i(M>  r,4.  Ilopin.  H  IXina,  1.13.  Brown  m.  Ferguson,  4  Laigh« 
ter  V*.  Burl«'y.  *,»  N.  Hamp.  .mH. — Sharawcmid. 

ven-  in)|>ortaiit  <li<tiiiftinn  U^tween  foreign  and  inland  hilb  of  exchange  still 
uuHltfTiHl  tty  the  statutes, — vii..  in  a  for<*ign  hill,  in  order  to  recorer  agsiniit  the 
nr  endopiort.  it  I"*  n<HN»Mary  that  the  hill  nhould  be  protected  for  non-acceptance 
uiyincnt.  (•'>  T.  H.  2.'Uh)  hut  a  proti>!tt  w  not  necessary  upon  an  inland  bill  to 
ii«*  holdi*r  to  ri*rov«'r  th«'  amount  of  it  againAt  the  drawer  or  endorvers;  and  the 
rantag*'  of  a  |>ntt4*<(t  u|M>n  an  inland  hill  ia  to  giTO  the  holder  a  right  to  recorer 
ami  i*xit«*niuf<  inrurriHl  hy  the  non-acceptance  or  non-Myment.  Ld.  Raym.  903^ 
nd  iall.  imvahh*  At  or  aft««r  Hight,  can  he  protested,  or  which  is  not  drawn  payabia 
time  aft«T  *hit«».    4  T.  U.  I7i». — C*iiRijitiA!f. 

indlf  1-4.  Andr4*w«.  *J  liiirn.  A  Aid.  701.  it  was  decided  that  although  the  endorsee 
iland  hill  of  i*xrhiing*»  han  no  remc«ly  for  interest  under  the  atatute  of  Anna, 
,be  hill  haM  Imn-ti  rfgularly  Tirotofiti*d.  Mill,  that  statute  doea  not  take  away  unr 
which  thv  holtler  of  i  l»tll  of  exchange  had  prrTiounly :  and  the  drawer  of  a  hill 
iBge  which  i«  not  duly  |)aid  ia  liahle  at  common  law  for  interest,  althoagh  no 
was  made. — Ciiittt. 
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by  the  Hamc  statute  3  &  4  Anne,  o.  0,  are  mafle  assiiniable  and  endoraable  in  11 
mauuer  as  bills  of  exehan^.  But,  by  statute  15  Geo.  III.  c.  51,  all  promise 
*4rK1  ^^  other  notes,  *bills  of  exchange,  drafts,  and  undertakingft  in  wriui 
-I  being  negotiable  or  transferable,  i'ov  the  payment  of  Icra  than  tvei 
shillings,  are  declared  to  be  null  and  void  ;  and  it  is  made  penal  to  utter 
publish  any  such;  they  being  deemed  prejudicial  to  trade  and  public  cre^ 
And  by  17  Geo.  III.  c.  30,  all  such  notes,  bills,  drafts,  and  undertakings,  to  i 
amount  of  twenty  shillings,  and  less  than  five  pounds,  are  nabjccted  to  mi 
other  regulations  and  formalities;  the  omission  of  any  one  of  which  vacat€« 
security,  and  is  penal  to  him  that  utters  it.* 

The  i)ayee,  we  may  observe,  either  of  a  bill  of  exchangee  or  promissoTT  m 
has  clearly  a  propert}'  vested  in  him  (not  indeed  in  possemion,  bnt  in  act» 
by  the  ci-press  contract  of  the  di'awer  in  the  case  of  a  promiMory  note,  and, 
the  case  of  a  bill  of  exchange,  by  his  implied  contract,  viz.,  that,  provided 
drawee  does  not  pay  the  bill,  the  drawer  will :  for  which  reason  it  is  nmzal 
bills  of  exchange  to  express  that  the  value  thereof  hath   been  receited  h^ 
drawer  ;(t/)  in  order  to  sliow  the  consideration  upon  which  the  implied  contr 
of  repayment  arises.     And  tliis  pi*operty,  so  vested,  may  be  transferrpd  \ 
assigne<l  from  the  payee  to  any  other  man ;  contrary  to  the  general  role  of 
common  law,  that  no  chose  in  action  is  assignable :  which  am^nment  is  the 
of  paper  credit.     It  may  therefore  bo  of  some  use  to  mention  a  few  of 
priuci|)al  incidents  attending  this  transfer  or  assignment  in  order  to  wak\ 
regular,  and  thereby  to  charge  the  drawer  with  the  payment  of  the  debt 
other  persons  than  those  with  whom  he  originally  contracted. 

In  the  fii-st  place,  then,  the  payee,  or  tierson  to  whom  or  whose  order  socfc  ' 
of  exchange  or  promissory  note  is  payable,  may  by  endorsement,  or  writioE 
name  in  dorso,  or  on  the  back  of  it,  assign  over  his  whole  property  to  the  beu 
or  else  to  another  person  by  name,  either  of  whom  is  then  called  the  endorm 
and  he  may  assign  the  same  to  another,  and  so  on  in  infinitum.  And  a  pn<D 
sory  note,  payable  to  A.  or  bearer ^  is  negotiable  without  any  endonement.  i 
♦4601  P^y*"^*"^  tliereof  may  be  demanded  by  any  bearer  *of  it.tr)  Bal 
^  J  case  of  a  bill  of  exchange,  the  payee,  or  the  endorsee,  (whether  it  b 
general  or  particular  endorsement,)  is  to  go  to  the  drawee,  and  offer  his  bill 
acceptance;  which  acceptance  (so  as  to  charge  the  drawer  with  costs)  most 
in  writing,  under  or  on  the  back  of  the  bill.  If  the  drawee  accepts  th«  I 
either  verbally  or  in  writing,(jr)  he  then  makes  himself  liable  tO}>ay  if:i 
being  now  a  contract  on  his  side,  grounded  on  an  acknowledfnncnt'  that  \ 
dniwcr  has  etfects  in  his  hands,  or  at  least  credit,  suflieient  to  warrant  the  p 
nicnt.  If  the  drawee  refuses  to  accept  the  bill,  and  it  be  of  the  value  of  Sv 
upwards,  and  expressed  to  be  for  value  received,*  the  pa^-ee  or  endonee  n 
protest  it  for  non-aecepfanre ;  which  protest  must  l>o  made  in  writing,  nude 
co])v  of  such  bill  of  exchange,  by  some  notary  public;  or,  if  no  such  netarj 
resident  in  the  ])lace,  then  by  any  other  substantial  inhabitant,  in  the  prsMi 

(»)  Stra.  1212.  (•)  fltn.  looo. 

(•)  2  Show.  2:35.   Uraut  vs.  Tanghnn.  T.   4  G«o.  11.  R.  R. 


*  By  th**  statute  of  7  Goo.  IV.  c.  0,  the  isnuing  of  promimory  notes  for  any 
5^.  is  proliiMti'd.  uiulor  a  jionalty  of  20/.  for  every  such  note  issued. — Csittt. 

^  No  authority  is  citod  by  the  loarnod  comnientatnr  for  the  qualificatimi 
prfssod;  and  I  havo  Itocn  unable  to  tracts  it.  I  can  find  no  statute  which  coiifineia| 
test  for  non-accoptaiioo  to  bills  of  the  valuo  of  2(V.  and  upward  and  oxprc— cd  tobt 
valuo  roci'iv«Hl.  Uills  for  tho  )>aymont  of  loiiiH  than  20«.  are  void  by  atatnte  15  Geo.  1 
c.  r>l.  I  liavo  su]>]M>sc<l  that  this  was  a  mistake  of  pounds  for  shillinfes;  but  emji 
tion  lias  it  20/.  A^ain.  altliou^rh  muiio  advnntnjxeB  were  formerly  held  to  aive  fra 
bill  or  noto  boin^  exprt^sscd  to  \h»  for  value  reoeive<l. — euch  as  that  it  wa»  ncccntf 
raiso  tlu*  ]»r(>suni]ition  of  vnlii<\  or  c'stopjted  the  maker  from  denyinc  considcniM 
yet  all  distinctions  of  tlmt  olinractor  aro  now  exjilodcKl :  and  all  the  incidents  of  iw|fftt 
papor  attaoli  as  fully  to  I  tills  and  notes  which  are  not.  as  to  those  which  an.  ezpm 
to  ho  for  value  rereivod.  AVhiio  »■.«.  Lodwick.  4  Dou^.  427.  Grant  «f.  Da  CSovlik^l 
?.  3')].  Benjamin  n«.  Filhniin.  2  ^I(rLcan.  213.  Townsend  r*.  I>erby,  3 
ITubblc  vs.  Fogartie,  3  Rich.  413. — iSuAiuiUuoD. 
7  CO 
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credible  witncsMB ;  and  notice  of  sach  protest  miitti  witbin  flmrtttea 
er,  be  given  to  the  drawer* 

n  case  such  bill  )>e  accepted  by  the  drawee,  and  after  acceptance  be  fiuls 
es  to  pay  it  within  three  days  after  it  becomes  doe,  (which  three  davs 
k1  days  of  grace,)  the  payee  or  endorsee  is  then  to  get  it  proteiited  for 
nent,  in  the  name  manner,  and  by  the  same  persons  who  are  to  protest 
se  of  nc>n-ttcc*eptan(^« ;  and  such  protest  must  also  be  notified,  within 
I  days  al\or,  to  tlio  drawer.  And  ne,  on  prodacing  such  protest,  either 
icccptaneo  or  non-payment,  is  bound  to  make  g^ood  to  the  payee,  or 
;,  not  only  the  amount  of  the  said  bilU,  (which  he  is  boand  to  ao  within 
table  time  after  non-payment,  without  any  protest,  by  the  rales  <^  the 
I  lawj(x)  but  uIho  intercMt  and  all  charges,  to  be  eompoted  flrom  the  time 
n^  Huch  protcHt.  But  if  no  protest  be  made  or  notified  to  the  drawer, 
duniuge  a<*crueH  by  Hui*h  neglect,  it  Hhall  fall  on  the  holder  of  the  bill. 
,  when  refuMMl,  must  be  demanded  of  the  drawer  as  soon  as  conveniently 
for  though,  when  one  draws  a  bill  of  ^exchange,  he  sabjects  him«  1-414711 
be  jmyment  if  the  ])erHon  on  whom  it  is  drawn  reAisea  either  to  *- 
T  pay,  yet  that  iM  with  thin  limitation,  that  if  the  bill  be  not  paid  when 
person  to  whom  it  in  |myable  Hhall  in  convenient  time  give  tne  drawer 
iienM>f ;  for  otherwise  the  law  will  imply  it  paid :  since  it  wonM  be  pre- 
to  commerce  if  u  bill  might  riiie  up  to  charge  the  drawer  at  any  distance 
:  when  in  the  mean  time  all  reckonings  and  accoants  may  be  accosted 
the  drawer  and  the  <iniwee.(y) 

»  biin>e  an  endorsed  hill,  and  the  endorsee  cannot  get  the  drawee  to  dis- 

t,  he  may  call  upon  either  the  drawer  or  the  endorser,  or,  if  the  bill  has 

>gotiate<l  through  many  handn,  u|)on  any  of  the  endorsers;  for  eadi 

r  it*  a  warrantor  for  the  payment  of  the  bill,  which  is  fVeqnently  taken 

ent  aM  muili  (or  more)  u|><>n  the  cre<iitof  the  endoraer  as  of  the  drawer. 

luch  endorser,  ho  called  upon,  ban  the  names  of  one  or  more  endorsers 

his  own,  to  each  of  whom  he  iH  pro|K*rly  an  endoraee,  he  is  also  at 

:o  ml!   upon  any  of  tliom  to  make  him  satisfaction;  and  ho  upwards. 

tirsi  en<lorsor  ha«  ntilxwly  to  renort  to  but  the  drawer  only." 

h.'i?4  U*4*ii  Huiil  ol*  hills  (»f  exchange  is  ap|>licable  also  to  prom isnory  notes, 

endorsiHl  over,  and  negotiated  fn)m  one  hand  to  another;  only  that  in 

\  as  tluTe  is  no  drawee,  there  can  Ih»  no  protect  for  non-acceptance;  or 

the  law  considers  li  pn>M)iKsor}'  note  in  the  light  of  a  bill  Jrawn  by  a 

i>n  himself,  uiitl  accept e<l  at  the  time  of  drawing.     And,  in  case  of  noii- 

•  •1  liiinl  Kuym.  W3.  (y)  Salk.  121. 


1  r«*^|N><t  to  n,'.',f.:.tnrt-  And  fmttejtt.  the  Uw  now  im  in  9erenX  material  pointa,  dii^ 
»ni  till*  ftatiMiiriit  of  it  in  th*^  toxt.     AcH^ptance  it  not  neoenMrjr.  though 


*uKl(%  on  hilU  puyiililo  ut  a  <*«T(uin  time ;  but  when  the  bill  in  niYable  at  a  eer- 
inci*  of  t'lnw  lifter  m/A/.  th«'n  uciM^ptance  i*  eMential  and  thoula  niot  be  delajed, 
Ai«  th«'  tiini>  for  |»iiynifnt  fif  th«*  hill  dttoM  not  hecin  to  run  till  it  »  accepted,  6 
L  lUvl.  irj.  Chitty  on  Bilk  *2«'»»<)  the  reii|K»ni«ibilitT  of  the  drawer  would  be 
l»n)tntft«'<l.  Ai'f«*ptan<*t>  itf  an  mLtmi  hill  can  now  be  in  wnflii^oiily  on  the  fcea 
II  itoflf.  ihy  1  A:  '2  iu*n.  IV.  v.  T?< :)  though  fonnerlj,  aa  is  Ml  iA$  mm  wiikUni$m 
ni>fht  IwiVf  I n  Vfrluil.  or  in  writinic  on  any  other  paper.    4  Eaat,  67.    a  ffrrt. 


t  in  all  <^i>f<4.  whether  of  un  inland  or  foreign  bill,  if  it  be  preaented  and  ao* 
is  ri'fiiM-tl.  |>roiiipt  notic«>  < within  fourt«H»n  days  will  not  aufBce,  but  usually 
d.iy  to  th«'  initiiiHiiate  endorser:  and  oa(*h  endorser  ia  allowed  a  day)  muathe 
th*'  <lr;iwi'r  und  I'lidoptfr**.  i>r  th«'y  will  ht»  diM^harml  fWmi  rMponsibillty.  Cpen 
(»tun«'<\  the  hnldi-r  may  iiinne<liatidy  nui*  the  drawer  (2  Camp.  4&H)  and  sa- 
A  K(u*t.  4s  1.1  witliiMit  waitint!  till  tho  hill  lN*eome  due.  aeeording  to  the  temaoC 
irot«">t  «>f  an  inhind  hill  i«  <*!t«**ntial  to  entitle  the  holder  to  recoTer  intereit  aDd 
id  Mirh  |init«»-t  now  •o^Mli'*  UMd»-*«».  2  B.  k,  k,  tilMi.— C'uiTrT. 
hitlfhr  of  thf  hill  may  hrint:  artion*  against  the  ace«>ptor.  drawer,  and  all  IIm 
1.  at  iht*  ^amt>  tiiiio.  But.  though  hi*  may  obtain  judgmenia  in  all  theaelioM^ 
in  r«*<fiv«T  hut  nin*  miti-factiitn  for  tho  value  of  the  bill.  Rut  he  may  mm  oat 
I  afiain-t  all  th*>  rent  for  the  ooat«  of  their  refi|»ectiTe  actiona.  Baylsy,  41.-» 
v. 

TSl 
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payment  by  the  drawer,  the  Bcvcral  endorsees  of  the  promissory  note  hare  t] 
same  remedy,  as  upon  bills  of  exchange,  against  the  prior  endorsers. 


CHAPTER  XXXI. 
OF  TITLE  BY  BANKRUPTCY. 


The  preceding  chapter  having  tivated  pretty  largely  of  the  acqnisitioD 
personal  pi*operty  by  several  commercial  methods,  we  from  thence  shall  be  eae 
led  to  take  into  our  present  consideration  a  tenth  method  of  transferring  p 
perty,  which  is  that  of 

X.  Bankruptcy  j  a  title  which  we  before  lightly  touched  upon, (a)  so  far  u 
related  to  the  transfer  of  the  real  estate  of  the  bankrupt.  At  present  w«  are 
treat  of  it  moi*e  minutely,  as  it  principally  relates  to  the  disposition  of  cliatti 
in  which  the  property  of  pei^sons  concerned  in  trade  more  usually  consists,  tii 
in  lands  or  tenements.  Let  us,  therefore,  first  of  all  consider,  1.  Who  may 
come  a  bankrupt :  2.  What  acts  make  a  bankrupt :  8.  The  proceedings  on  a  c<i 
mission  of  bankrupt:  and,  4.  In  what  manner  an  estate  in  goods  and  chan 
may  be  transferred  by  bankruptcy. 

1.  Who  may  become  a  bankrupt.    A  bankrupt  was  before(6)  defined  to  be 
trader,  who  secretes  himself,  or  does  certain  other  acts,  tending  to  defraud  1 
creditors."     He  was  formerl}-  considered  merely  in  the  light  of  a  criminal 
oifender  ;((*)  and  in  this  spirit  we  are  told  by  Sir  Edward  Coke,{(/)  that  we  hi 

^4"*^!  ^^^^'^^^^^  ^'^  ^^^^^  ^^^^  name,  as  the  wickedness,  *of  bankrupts  from  fomi 
'"'-'  nations.(<')  But  at  j)resent  the  laws  of  bankniptcv  are  consideivd 
laws  calculated  for  the  benefit  of  trade,  and  founded  on  the  principles  of  huma&i 
as  well  as  justice ;  and  to  that  end  they  confer  some  privileges,  not  only  on  t 
creditors,  but  also  on  the  bankrupt  or  debt<ir  himself.  On  the  credi'ton. 
compellin<^  the  bankrupt  to  give  up  all  his  effects  to  their  use,  witboat  ii 
fraudulent  concealment :  on  the  debtor,  by  exempting  him  from  the  rigoareft 
general  law,  whereby  his  person  mii^ht  be  confined  at  the  discretion  of  hite 
ditor,  thou«(h  in  reality  he  has  nothing  to  satisfy  the  debt:  whereas  the  lav 
bankrupts,  takin<^  into  consideration  the  sudden  and  unavoidable  accidents 
which  men  in  trade  are  lial)lc,  has  ^iven  them  the  libei-ty  of  their  persoM,! 
some  ])ecuniary  emoluments,  upon  condition  they  suiTender  up  their  whole  esu 
to  be  divided  anion^  their  creditors. 

In  this  respect  our  le<jfislature  seems  to  have  attended  to  the  example  of  t 
Roman  law.  I  mean  not  the  terrible  law  of  the  twelve  tables;  vhmbrt 
creditors  nii^ht  cut  the  debtor's  body  into  pieces,  and  each  of  them  take  1 
proportionable  share:  if,  indeed,  that  law,  de  debitore  in  partes  secando^iBto 
understood  in  so  very  butcherly  a  li;rht ;  which  many  learned  men  have  vi 
rea.son  doubt ed.(/)  Kor  do  I  mean  those  less  inhuman  laws,  (if  they  nar 
called  so,  as  thrir  meaning  is  indis]uitably  certain,)  of  imprisoning  the  debio 
person  in  chains;  subjeotin^i:  him  to  stripes  and  hard  lal>our,  at  the  matt 
his  ri^id  creditors;  and  sometimes  selliiii^  him,  his  wife  and  children,  to  p 
pet ual  foreign  slavery  trans  Tib*'rim:i[f)  an  oppression  which  produced  so  nn 
3,e,^o-|  '''i>(>])ular  insurrections,  and  secessions  to  the  mans  sacer.  BatlM 
'    ^     the  law  of  cvifswn,  introduced  by  the  Christian  emperors;  whereby, ii 


(•)  9e<*  ftngt  2S5.  EnfElMi  *t.itBlP  cnncvrnlBK  Itato  nWii.  'M  ■■■  Till  i 

(*)  IhUX.  **:ifFtiiMt  MK'h  prnHiiw  m  do  Baka  kukiMft.*fe«' 


(•)  ^it:lt.  1  J  tic  I.  r.  1.%  j  IT.  tn«nol:itiiin  iif  Ihf  Frmch  Idkwk  fw  >mm 
{•*)  A  Imr.  -277.  '/)  THvlur.  rmnmriit.  in  L^  necmivfiA 

C^  Thr  w.inl  itM>1f  in  dorivitl  fhun  tln'  wnnl  fmnrns  nr  Jnr.  T.  1.    ilf iDt>cc.  Antlq.  lU.  SU^  4. 
Itdif/iii*.  whii-h  niiinifi-'M  thi'  t  ilili-  f>r  (-luiiit'-r  tif  h  triiil*-"ni  in.         <'  In  IVien  nnd  tbi^  ■■^■ceBt  nmi 

(Dafri'Hif.  I.  \»'*.K  iiii<l  mp'-if.  I>n<ki-ii, — ilui  'tin:;  tli<-n-1i>  nm*  rrvtliti>r  i*  fnlitlH  tiirtlspog*  of  Ibr 

whiMc  hhiiptir  pl-ici-iir  triulo  in  l>rtikt-ii  :>ii  t  ;:<>ii  ;  ih<<u;:h  wi«i^  itf  hi*  wiP*  <iihI  rhlMim;  lima 

othont  rhiNM-  tn  :ii|i>|it  tli"  wunt  niii'i,  wliiih  in  Kr<  iirh  ftg-  rlfl-itf^  wiih  iniimnity  tb«  rh^litj  off  lk» 

nitl«'i«  :i  tr.rri>  or  tr  ik.  iiii«l  tfll  u-«  th-it  :i  liiiikrii|it  \*  imt/>  Ihi-n.  f>y  mi  ilolnic  t&edBbt  !■       ^  ■ 

Willi  li:itli  n'liiiivifi  >ij»  liiiiii|n<\  Iimviii^  I  iit  n  ti-iiv  iN'liiiiti.  Mud.  t'n.  IliaK.  Tit  Ltt. 
4  lufL  liTT.     AuJ  it  is  olMvrvublv  thut  tlu-  title  of  the  flnt 
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r  rrdrdf  or  yieldiMl  up,  nil  hirt  fortune  to  bis  ereditoni,  ht  i^aa  secared  fVom 
dm^^cd  to  a  ^aol,  **  omni  qwHpte  corjMjrali  erucuitu  semoto.*\h)  For,  aH  the 
t)r  justly  olts(TveH,(/)  **  ifthunwnum  erat  jfpoliatum  fortunis  suis  tn  doiidum 
in'.'*  TfiuH  t'tir  WjiM  just  uiid  rtMiHonulile ;  hut,  as  the  dcpartinf;  fVoin  odo 
no  is  apt  to  pnHJuri*  itn  op)Kmito,  wo  find  it  afterwards  enaotod,(A:)  that,  if 
fhtor  l>v  unv  uiifon*soeii  arcideiit  was  reduced  to  low  circumstances,  and 
I  t^trt'tir  that  \iv  iiad  not  Hut!i<-i(>iit  \vi\  to  pay  his  debts,  ho  should  not  be 
riled  to  ctMh*  or  pw  up  oven  that  which  he  had  in  his  possession:  a  law 
.  undtT  a  tai^H'  notion  of  humanity,  sivms  to  bo  fertile  of  |>erjur)',  injustice, 
IwunJity. 

*  lawM  of  Hn^land,  innn*  wirii<Iy,  have  Hti*i*red  in  the  niid<lle  betw(*en  both 
nes  :  providing  at  once  a;^ainst  tho  inhumanity  of  the  creditor,  who  is  not 
•d  to  <'ont]ii(>  ail  hont'st  bankrupt  after  his  cAis'ts  art*  delivcn*d  up;  and  at 
ime  time  takini;  care  that  all  his  just  debts  shairite  paid,  s<»  far  as  the 
I  will  extend.  Hut  still  they  an*  cautious  of  cncouni^in^  f>ro<ii^ulity  and 
.*ai;an«-e  by  this  indiil^enee  to  debtors ;  and  therefore  they  allow  the  lK.*netit 

laws  ot'  bankruptcy  to  none  but  actual  trmhrs;  >iuvv  that  set  of  men  are, 
lily  speakin;^*  the  only  persons  liable  to  accidental  b»ssi*H,  and  to  an  inability 
in;;  their  debts,  without  any  fault  (»f  their  own.  If  pcnvms  in  other  situa- 
i»f  life  run  in  debt  without  the  ]H»wer  of  i>ayment,  they  must  take  the  c*<»n- 
lee^of  their  own  indi>eretioii,  even  thou;;h  thev  meet  with  sudden  accidents 
nay  retluee  their  fortunes  :  tor  the  law  hohls  it  to  be  an  unjust itiable  prac- 
ir  any  person  but  a  trader  to  encumber  himsi*lf  with  debts  of  any  r*i<-t 
lerable  value.  If  a  ij^entlemaii,  or  *one  in  a  lilH*raI  professitm,  at  ^  * 
n**  of  contract  in;;  his  debts,  has  a  sutth-ient  funil  to  |»:iy  them,  the  dehiy 
anient  is  a  spiMMe;*  of  ilishonesty.  ami  a  tem|H»rary  injusti<v  U*  his  cnnlitor : 

at  '«iich  time  he  lias  no  >utlicient  fund,  the  dishonesty  and  injiistii*t*  is  the 
•r.  lie  ciiiiiiot  tlieretore  murmur,  if  he  sutlers  the  punishment  which  he 
ilunlarily  drawn  u|Min  hiiiiM'lf.  Hut  in  mercantile  transaetions  the  vask}  is 
liirwJM*.  Trade  cannot  be  carritnl  on  without  mutual  <-reiiit  on  Inith  sides: 
•iitractiiii;  of  <|rbt"«i  i>  iherelore  ben*  not  only  ju**ti!iable,  but  iie<vf»rtary. 
i  \*y  acciilrntal  calamities.  a*<.  by  the  lo<«s  of  :i  ship  in  a  tem)M\st,  the  tailun* 
'thcf  trader**,  nr  by  (he  non-payment  of  |K>rs«»ns  out  of  tnide.  a  incndianl 
idcr  Im-i-i lines  incapable  of  ilisehar<;in<;  his  own  debts,  it  is  his  misfortune 
I't  Iii**  fault.  To  the  misfi»rtunes,  thereton*,  of  <iebtoi*H,  the  law  has  j^ivcn 
pa-oiiiiiati*  i*einedy.  but  deiii^Ml  it  to  their  faults;  sinct*.  at  the  same  time 

I  iiri>\  i.ji's  fi.r  the  >ecurilv  of  commen-e.  bv  enact iiii;  that  cverv  consider- 
radi-r  may  be  ilecjared  a  bankrupt,  tor  the  lK*iietit  of  his  cn*ditors  as  well 
ii-vlf.  it  ha-  aNo  •(<»  iii-coura;re  extnivai^jitice)  dechin*»l  that  no  one  shall 
lal'ii'  *»l  brim;  ma<le  a  bankni)it.  but  i»nly  a  tnuhr;  nor  ca|iable  of  receiving 

II  iM-ii'tit  nt'  thf  statute-,  but  only  an  unluMri'tus  tnider. 

•  tir'*t  •statute  made  coneernini;  any  Kn^lish  bankrupts  was  34  Hen.  VIII. 
tinn  tra'lr  I'tiraii  tir-^t  t«)  be  properly  cultivat(*4l  in  Kni;land :  which  haa 
ilm'*-t  t«»tailv  allcrcil  bv  statute  l.*»  KJiy..  **.  7.  when'bv  bankrui>t<'V  is  eon- 
t«»  such   pcr-»«»n«<  only  a**  have  M.<r«/  tht'  trad*  *»f  miT*'httndis9\  in  ^ws  or  by 

by  way  of  barirainiii;;,  exilian;;e.  rechani^e,  bartering.  chevisan<'«\( /)  or 
^vi>e  :  i>r  liavf  .^•"/'//l^  thtir  lirnnf  hi/  fnn/i/ttf  ttttd  Mllitttj.  And  bv  statute  21 
.  ••    l'.».  pei>ons  u-^iiii;  the  trade  or  pn»fession  of  a  /trrirrnrr,  nnvivim;  other 

iiiom-v-*  and  «'«tat<s  into  their  trust  and  eu*«t<Niv.  an*  alwi  made  liable  to 
atuti-  ni'  bankruptcy  :  anil  the  benefits,  as  well  as  the  |M*nal  imrts,     r^i-^ 

law.  are  •rxtcnih-ii  as  well  ti»  tiift  fts  and  dfnizrns  as  to  natuniblNirii     ^ 
■i**,  bt-ini:  iMtcn<li>il  ciitin-lv  for  the  iin»tts'ti«»n  of  tnide,  in  whieh  aliens 
W'-u  as  ijiMply  cMiici-nicil  us  natives.     Hy  many  subs4N{uent  statutes,  but 

bv  -iatuT««  ."»  tiiM.  II.  r  lUi,,mi  fniuLrrs,  hnikrrs,  anil  hirtnrs  an»  declan*«l 
tit  till'  -tatntio  I't  bankrupt*  v;  aUil  this  u|m>ii  the  same  n*ason  that  si*ri- 
s  art-  ill*  lii'l.il   |.\  the  statute  *A'  .lames  I.,  viz..  Ibr  the  n*Iief  of  their  e 

'  •   -I.  :.  Tl.  ;.r  (/  •'-  Thit  I*.  nMkiii«;omtnrU    l*iUfrmu0^  IL  ifO, 

::i.l    1.  • .  i  ■  \*,l  ..*. 

.•  •«..%.  1 ...  I 
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ditors ;  whom  tbcy  have  otherwiw  more  opportunities  of  defrandiDg  thin  « 
other  set  of  dcalei*?* ;  and  they  arc  properly  to  be  looked  upon  as  trader^,  mi 
thoy  make  mercliaudise  of  money,  in  tlie  name  manner  as  other  merchjuiu 
of  goods  and  otl»er  movable  chattels.  But  by  the  i»ameact.(ii)  nofarm^,^ 
Zicr]  or  drover,  shall  (a»  8ueh)  be  liable  to  be  deemed  a  bankrupt:  for,  tboi 
they  buy  and  sell  corn,  and  hay,  and  beastn,  in  the  course  of  fausbandnr.  ] 
trade  in  not  their  ])rincipal,  but  only  a  collateral,  object ;  their  chief  c^odoi 
being  to  manure  and  till  the  grounil,  and  make  the  best  advantage  of  it«  i 
duce.  And,  besides,  the  subjecting  them  to  the  laws  of  bankruptcy  mi^Li  o 
means  of  defeating  their  landlords  of  the  security  which  the  law  has  given  tb 
above  all  others,  lor  the  payment  of  their  reserved  rents;  wherefore,  alM>,n] 
a  similar  reason,  a  receiver  oft/ie  kintfs  taxes  is  not  eapablo,(o)  as  snch.  of  beiik 
bankrupt;  lest  the  king  should  be  defeated  of  those  extensive  remedies  tpi 
his  debtors  which  are  put  into  his  hands  by  the  prero^tive.  By  the  ^ 
6tatute,(;>)  no  person  shall  have  a  commission  of  bankrupt  awarded  against  L 
unless  at  the  petition  of  some  one  creditor,  to  whom  he  owes  lUO/.;  orotfiri 
whom  he  is  indcbteii  150/.;  or  of  more,  to  whom  altogetlicr  he  is  indebttrd;} 
For  the  law  does  not  look  upon  persons  whose  debts  amount  to  less,  to  be  trd 
considerable  enough,  either  to  enjoy  the  benefit  of  the  statutes  themwlve*.  oi 
entitle  the  creditors,  for  the  benefit  of  public  commerce,  to  demand  the  dij 
bution  of  their  effects.* 

^,.p  1        '''In  the  intei*pi-etation  of  these  several  statutes,  it  hath  been  held.i 
'    -J     buying  cmly,  or  selling  only,  will  not  quality  a  man  to  be  a  ba&kn 
but  it  must  be  both  buying  and  selling,  and  also  getting  a  livelihood  by  it 
by  exercising  the  calliiig  of  a  merchant,  a  grocer,  a  mercer,  or,  in  one  gew 
word,  a  chapman,*  who  is  one  that  buys  aud  sells  uny  thing.     But  no  handic: 

(•);40.  (•.Ulilil.  f^>i3S. 

^  Rut  all  those  sUitutcs  have  I>oen  superseded  by  the  Bankrupt  Law  ConiiolidaUytD  j 
1841^  (12  k  l.'i  Viet.  e.  KH^)  by  wliieh  all  previous  acts  are  repealed ;  and  by  ftect.  i^ 
enacted  that  all  alum-makers,  apothecaries,  auctionceni,  bankers,  bleachen,  brr>k 
hrickinakers,  buildei>s,  calenderers,  <*arpentors,  carriers,  cattle  or  8heep  salegmen,  coi 
])roprietr))*s,  cow-keopoi*s,  ami  jtoi'soiis  U!«ing  the  trade  or  profession  of  a  scriTecff. 
oeivin;;  other  men's  iiionoys  or  estates  into  their  trust  or  custody,  and  person*  imu 
hhips  or  their  Irei^zht.  or  other  matters,  n;rainsC  peril  of  the  sea,  warehousemfn.  vb 
ing<>i-s.  packers,  laiihlers.  eai'iK'nters.  shi]iwrif;htH,  victuallers,  keepers  of  inns,  ttre 
hotels,  or  eotfe«^hous«'s,  dy<Ts,  printers,  fullers,  and  all  |>ersons  UKing  the  trvie  of  i 
chanilise  hy  way  of  har;:ainin;;.  exehange.  commission,  consifninient,  or  otbmhM 
gro^s  or  by  retail,  all  persiins  who.  either  for  tliemselvei)  or  as  agents  or  fiseton for ock 
(«eok  their  living  hy  buying  and  selling,  or  hy  buying  aud  letting  for  hire,  or  bj  the « 
nianshi])  of  giuKls  or  eomnio<lities,  and  some  others  ox]>ressly  mentioned  in  the  MCl 
shall  be  deemed  liable  to  become  bankrupt :  provided  that  no  farmer,  graaer,  am 
labourer  or  workman  f«>r  hire,  receivei'-general  of  the  taxes,  or  member  of  or  raiser 
to  any  incorporate,  eommereiiil,  or  trading  coni]mnies  establislied  by  chmrter  or  ifl 

Carl ia men t,  shall  be  deemed,  as  8uch,  a  trader,  liable  by  virtue  of  this  act  to  bto 
ankriipts. — Stewart. 
By  the  tict  of  Congress  August  10, 1841,  (5  Stor>',  2820,)  there  were  twoclaaesof  h 
rupts.  First,  those  who  became  so  ui.>on  their  voluntary  petition  ;  and  this  dsM  c 
preljcnded  all  i^M-sons  whatsoever  residing  in  any  State,  District,  or  Territorr  <rf 
United  States  owing  debts,  which  shall  not  have  been  ereated  in  consequence  of  i 
fab'ation  as  a  ])ublic  ollieer.  or  as  executor,  administrator,  euardian,  or  trustee,  or* 
acting  in  any  other  fiduciary  capacity.  Second,  persons  ueolared  bankrupts  v{im 
]H'tition  of  one  or  nutre  of  tlieir  ere<litors,  to  whom  they  owe  debts  amouatiBg  ii 
whole  to  not  less  than  five  hundred  dollars ;  and  this  elass  comprehended  all  pen 
being  merchants  or  using  the  tra<le  of  merchandise,  all  retailers  of  merchandise,  ad 
bankers.  fa(;tors,  brokers,  underwriters,  or  marine  insurers,  owing  debts  of  not  kvl 
two  thousand  dollars.  This  act  was  repealed  by  the  act  of  March  3,  1843i,  (58lCiT.fi 
with  a  ]iroviso  that  the  repeal  should  not  atlect  any  caso  or  proceeding  in  bn^o^ 
commence<l  V>efore  the  ]>as<agr>  of  the  repeal,  or  any  mins,  penalties,  or  IbrMtBM 
curred  under  the  original  act,  but  every  such  procoedmg  may  be  oontuniedtoilil 
consummation. — SiiARSwoon. 

Mt  \n\»  been  long  held  that  if  the  aflidavit  of  debt  term  the  debtor  a"  dalvi 
chapman,"  that  is  a  sulKiient  description  of  trading  to  support  a eommiHioa ef  t* 

ruptcy ;  and  a  general  statement  iu  the  commission  that  tha  bi      rapa  **flrt  feii  i" 
7W  -»-      •- 
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pstion  (wl      I  nothing  it  bought  mnd  ■old,  and  where  therefore  an  ezteneiTe 
«Mdit  for  the  euick  in  trade  Is  not  neoeeeary  to  be  had)  will  make  a  man  a 

Sir  bankmpt ;  as  that  of  a  husbandman,  a  j^ardener,  and  the  like,  who  are 
for  their  work  and  laboar.r^)  Aleo  an  innkeeper  cannot,  aa  each,  be  a 
nipt  :(r)  for  hie  gain  or  livelihood  does  not  ariae  fVom  bnjring  and  eelling  in 
Ihe  way  of  merchandise,  bat  greatly  fVom  the  nee  of  hie  rooma  and  fomltnre, 
Ua  attendance,  and  the  like :  and  though  he  may  buy  com  and  viotaale,  to  eell 
mpin  at  a  profit,  yet  that  no  more  makes  him  a  trader  than  a  eehoolmaeter  or 
MMnr  person  is,  that  keeps  a  boarding-house,  and  makes  considerable  gains  1^ 
bsying  and  selling  what  he  spends  in  the  house;  and  snch  a  one  is  elMirly  not 
within  the  statntes.(«)  But  where  persons  buy  goods,  and  make  them  np  into 
MJaWe  commodities,  as  shoemakers,  smiths,  and  the  like ;  here,  thongh  part  of 
gain  is  by  bodily  labour,  and  not  by  buying  and  selling,  yet  they  are  within 
statutes  of  bankrupts  :(t)  for  the  labour  is  only  in  melioration  of  the  oom- 
lity,  and  rendering  it  more  fit  for  sale. 
One  single  act  of  buying  and  Helling  will  not  make  a  man  a  trader^f  bat  a 
ffspeated  practice,  and  profit  by  it.  Buying  and  selling  bank-stock,  or  other 
goremment  securities,  will  not  make  a  man  a  bankrupt;  they  not  Iwing  goodSi 
wares,  or  merchandise,  within  the  intent  of  the  statute,  by  which  a  profit  may 
be  fairly  made.(if)  Neither  will  buying  and  selling  under  particular  restraintSt 
er  for  particular  purposes;  as.  if  *a  commissioner  of  the  navy  usee  to  rmAfj 
hmy  victuals  for  the  fieot,  and  dispose  of  the  surplus  and  refose,  he  is  not  ^ 
thereby  made  a  trader  within  the  statutes.(ir)  An  infant,  though  a  trader, can* 
mot  bemade  a  bankrupt;  for  an  infant  can  owe  nothing  but  for  necessaries:  and 
tkm  statutes  of  bankruptcy  create  no  new  debts,  but  only  give  a  speedier  and 
ore  eiTectual  r#mody  for  recovering  such  as  were  before  due :  and  no  person 
m  be  made  a  bankrupt  for  debts  which  he  is  not  liable  at  law  to  pay.(x)  But 
feme-covert  in  Jx>ndon,  being  a  solo  tni<ier  according  to  the  custom,  is  liable 
»  a  commission  of  bankrupt.(y) 


ft-  Cni.  Cmr.  M. 
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hf  buyinie  snd  nelliiifr"  u>  enouish  to  nupiiort  it.  though  the  Uinknapt  in  d<wrribed  sa  a 
iermaii.  {ex  paru  IIoHhtI,  2  Vfti.  &  Bos.  4iN»:)  for  no  clenrtT  mformstion  rsn  ha 
wive«l  friMii  the  ox|»rt>nMiuii  **d<'iiler  and  oliapnmn"  than  wmiUI  be  conrcTeil  hj  the 
»cription  of  th(»  bankrupt  om  ono  wlio  "gaincHl  h'w  livi»Iihood  hy  huvinir  niid  •ethnic:" 
which  fe«*n«T.il  Htatoni«»nt  will  ailniit  tlio  findinfr  of  anr  particular  trading.  Hole  r«.  Hmsll, 
2  BnwI.  k  Binic.  27.    S.  C.  2  Wil«.  Cha.  Oa.  Wi.— 4'hittt. 

*  It  hiv*  li^on  deoideil  that  a  Kinyrle  ptirchaM-,  mode  with  intent  to  sell  S|pun«  ia  enooch 

to  ennMittite  a  tnuline.  nn  m  to  bring  the jwrty  within  the  iiunriew  and  oiterstion  of  tM 

hAnknipt-Uwii.     lI«>lroy<l  tjr.  (twynne.  2  Taunt.  I7(».     Newiand  1-4.  Bell,  ifolt'a  N.  P.  C 

S23.     Thi4.  howev^T,  niui«t  l>e  iiualitied.   Lonl  Kllen)»orou}sh  hold  that  a  fiah«*nnan  who 

bought  ii^h  at  M*a  from  other  \mm\U  for  the  piir|Mis»e  of  making  up  bi«  own  cargo,  which 

be  carri*'«l  ashore  an<l  i««)I(l,  wim  a  tnider  within  the  meaning  of  the  hanknipt-laws, 

f  Branny  t-«.  Bin*h.  .1  <*iin)p.  23.'{;)  hut  lonl  Kldon.  ailverting  to  thi*  deeioioii.  expreoied 

bill  npiiiidn  to  Vm\  that.  altiioii;;ii  it  would  be  immaterial  whether  the  sets  were  few  or 

ly.  if  the  ti^hermnn  went  out  for  the  purpoM^  of  buying  fi^h»  that  would  make  hha  a 

ml  trailer:  Htill.  if  the  caoe  were  no  more  than  thut  a  |M*nion  who  went  to  tea  to  fioh, 

1.  not  obtaining  a  MitKcient  cargo,  buyn  a  few  finh  to  moke  it  up.  it  would  be  hasty  lo 

that  MUch  a  |>urtial  buying  wouM  amount  to  a  general  trailing.     Such  a  oaoe.  his 

k>rd»hip  n<M«Hl.  munt  alwavf*  depiMui  ui»on  itn  own  |)artii*ular  circumataneeo,  and  bo 

pffo|M*rly  the  9«ubJ4-<'t  of  a  trial  at  law.     It  wan  further  olim^nred,  that  a  farmer,  who  b 

v«>rting  his  afijilei — the  fniit  of  hii«  orrhanl — into  cider,  and,  finding  he  has  not  a 

iH«*nt  *iup|ily  from  hi<(  own  orehanl.  maken  up  the  d<»fici«»nry  by  purebaoing  appiss 

hi«  n«*i^hbourH.  or  the  owner  and  worker  of  a  roal-niine,  who  buya  amall  artirlm.  aa 

I.  rhtM^e.  A^'..  in  order  to  m>1I  them  again  to  bin  own  pitmen,  doe*  not  therelnr 

der  him^flf  a  trailer  within  the  ttankrupt-lawn.    Kr  parte  Uallimore.  2  Rnoe,  4*.7.  428, 

But.  it  «e«*tn«  quite  clear,  the  queMtion  of  law  'i»  not  now  gOTcmed  by  the  ipmmhm  of  the 

Invitng:  it  IA  a  itettled  rule  that  if  any  itranger  may  lie  ikupplied  with  iheoomnMidi^ 

»birh  Iff  told,  and  it  in  not  moM  sa  a  favour  to  any  particular  iiervon,  there  ihejMiwm  ao 

■rfltng  ia  ftuMeci  to  the  bauknipt-hiws.    ratman  v$.  Vaughan*  1  T.  R.  573.   Wrigbt  elk 

Price.  •JS.—Cnirrr. 
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2.  Having;  thuR  couKidcred  ^vho  may,  and  who  may  not,  be  made  a  liankn 
wc  are  to  inquiro,  socoiidly,  by  wliut  tnis  a  man  may  buc-ome  a  liaukni{*i 
bankrupt  in  "a  tradi'r  wlio  secretes  himself,  or  docH  certain  other  acts  wdJ 
to  dolraiid  his  creditors."  We  have  hitlierto  been  employed  in  explaining 
former  part  of  this  deneription,  **a  trader;"  let  uh  now  attend  to  the  lat 
^'who  secretes  himself,  or  does  certain  other  acts  tending  to  defraud  Lti 
ditors."  And,  in  general,  whenever  such  a  trader,  as  is  before  desMrribed.  I 
endeavoured  U)  avoid  his  creditors,  or  evade  their  jut^t  deinundtf,  tiii«  haih  I 
declared  by  the  legislature  to  be  an  act  of  bankruptcy,  upon  which  a  commu 
may  be  sued  out.  For,  in  this  extrajudicial  method  of  proceeding,  wLicl 
allowed  merely  for  the  benetit  of  commei*ce,  the  law  is  extremely  watchfi 
detect  a  man  whose  circumstances  are  declining,  in  the  lir«t  instance,  or  at  i 
as  early  as  ]>ossible ;  that  the  creditors  may  receive  as  lar;^  a  proportiui 
their  debts  as  may  be;  and  that  a  man  may  not  f^  on  wantonly'  wa»tii^: 
substance,  and  then  claim  the  benetit  of  the  statutes,  when  he  has  notliing 
to  distribute. 

To  learn  what  the  particular  acts  of  bankruptcy  are  which  render  a  nu 
bankrupt,  we  must  consult  the  several  statutes  and  the  resolutions  Ibrmed  br 
*4"81     ^^"'^**  thereon.     *Among  these  may  theix'lbre  be  reckoned,   1.  Dtf 

'  •'  ing  from  the  realm,  whci'eby  a  man  withdraws  hiniself  from  the  ji 
diction  and  coemtm  of  the  law,  with  intent  to  defraud  hin  creditorB.(r)  '1. 
parting  from  his  own  house  with  intent  to  secrete  himself  and  avoki  h» 
ditors.i/i)  3.  Keeping  in  his  own  house  privately,  so  as  not  to  be  seen  orepc 
with  by  his  creditoi's,  except  for  just  and  necessary*  cause;  which  is  likr 
construed  to  be  an  intention  to  defraud  his  creditors  by  avoiding  the  pruvn 
the  ]aw.(6)  4.  i^-ocuring  or  suffering  himself  willingly  to  b«  arrested,  or 
lawed.  or  ini])risone<i,  without  just  and  lawful  cause;  which  is  likewise deri 
an  attempt  to  defraud  his  creditoi*s.(r)  o.  Procuring  his  money,  goods, cbiti 
and  effects  to  be  attached  or  sequestered  by  an}'  legal  process ;  which  u  aaoi 
plain  and  direct  endeav<)ur  to  disappoint  his  creditors  of  their  secnrity.!//" 
Making  any  fraudulent  conveyance  to  a  friend,  or  secret  trustee,  of  hi«  oi 
tenenionts.  goods,  or  clutttels;  which  is  an  act  of  the  same  suspicioof  ui 
with  the  iast.(r)  7.  Pn)curing  any  protecticm,  not  being  himself  privilep^l 
parliauK'nt,  in  order  to  screen  his  person  from  arrests ;  which  also  is  an  endni 
to  elude  the  justice  of  the  law.</)  8.  Kndeavouring  or  desiring,  by  any  petii 
to  the  king,  or  bill  exhibited  in  any  of  the  king's  courts  against  any  credit 
to  coni]K'l  them  to  take  less  than  their  just  delits;  or  to  procrastinate  the  t 
of  ])ayment  originally  contracted  tor;  which  are  an  acknowledgment  of  cit 
his  j)ovcrty  or  his  knavery.ff/)  0.  I-^ying  in  prison  for  two  niontiis  or  » 
upon  arrest  or  other  detention  for  debt,  without  finding  bail  in  order  to  obi 
his  liberty. (A)  For  the  inability  to  procure  bail  argues  a  strong  deficieDn 
his  credit,  owing  either  to  his  susiwcted  poverty,  or  ill  character;  and 
neglect  to  do  it.  if  able,  can  arise  only  from  a  fraudulent  intention;  in  eilki 
*4-<n     which  cases  it  is  high  time  for  his  creditors  to  look  to  themselves*! 

**  ^  compel  a  distribution  of  iiis  effects.  In.  Ksc:ipiiig  from  prison  after 
an-est  for  a  just  debt  of  Inu/.  or  upwanls.r/)  For  no  mail  would  break  pii 
that  was  al>le  and  doirous  to  pn»cure  bail;  which  brings  it  within  the  nm 
of  the  last  case.  11.  Neglecting  to  make  satisfiiction  for  any  just  debt  i<^' 
amount  of  IdU/.  within  two  months  after  service  of  legal  process  for  Mcbd« 
upon  any  trader  having  ))rivilege  of  parliament. (A/ 

('>  Sl.tt   l:-.  Mix.  r.  7.  (/>  St.it.  21  Jftc.  L  C  ML 

(••.  Il<lil.  l.l;ii-.  I.r.  l.'i.  i«    n<iiL 

i*..»it.ir.  i:;  Y.U/. .-.  T.  (*i  H'Id. 

(<-•  n>i.i.  1  J:ii-.  I.r.  i:..  l>i  niiil. 

^•*.  >t  II.  1  J..I.  1. 1-.  I...  ^*>  Mot.  4  Geo.  III.  c  ax 
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'Tlio  Kn^'lisli  l^iiikru|.t  Law  rmisolidation  Aet  of  1S4<.)  (12  Jb  13  Vict.  c.  106,  §.0)1 

increased  the  nunilM-r  nt'  inuiihTatcd  rasi*}i  to  fiftoon.  mid  modified  six  of  tlicW 

fortli  in  the  t«>xt.     It  is  not  drtMned  necefisjirv  to  t^ncuniher  the  not«  with  tbaa  1 

i,he  act  of  Congress  Aug.  VJ,  lb41,  \^o  Story,  2b:IU,)  the  enumerated  aela  o^wkkk^^ 

7«« 


tL]  OF  THnroa  «it 

TImm  Are  the  wevenl  moU  of  bMikraptey  ezprefldycMned  hr  the  etatatee  re- 
IHiaig  to  this  title :  which  being  eo  nmneroiiey  uid  the  whole  uiw  of  bankniDte 
keiag  ma  innorfttion  on  the  common  hiw,  oar  eoarte  of  joetiee  have  been  tender 
itf  Mrtendinff  or  multiplying  mete  of  benkrajptcy  by  any  oonetmction  or  impU- 
MHioB.  Ana  therefore  Sir  John  Holt  hela({)  that  a  man  remoTing  hie  goode 
■lliately,  to  prevent  their  being  seiaed  in  execution,  wae  no  act  of  bankraptey. 
tbr  the  etatutee  mention  only  madulent  gilts  to  third  perMMis,  and  proooring 
to  be  eeiied  by  sham  process  in  onier  to  defravd  creditors:  bat  thiS| 
a  palpable  fraad,  yet  tailing  within  neither  of  tboee  cassSy  eannot  be 
d  an  act  of  bankraptey.  So  also  it  has  been  detarmined  expressly  thai 
cr^s  stopping  or  reuising  payment  is  no  act  of  bankraptey;  fbr  it  is  not 
I  vMiin  the  description  of  any  of  the  statutes,  and  there  may  be  good  reasons 
:  §Kt  bis  so  doing,  as  suspicion  of  forgery,  and  the  like :  and  \t,  in  eonseqaonoe  of 
t  — ch  refuiMil,  he  is  arrested,  and  puts  in  bail,  still  it  is  no  act  of  bankruptcy  :(si) 
I    kni,  if  he  goes  to  prison,  and  lies  there  two  months,  then,  and  not  before,  he  is 

heeome  a  bankrupt. 
[I       We  have  seen  wKo  may  be  a  bankrupt,  and  what  aeU  wiO  make  him  so :  lot 
s  la  next  consider, 

■  S.  The  proeeedings  on  a  commiflsion  of  bankrupt;  so  fhr  as  they  afTect  the 
it  kamkrapt  himself  And  these  depend  entirely  *on  the  several  statatse  rmAOQ 
m  of  bankruptcy;  all  which  I  shall  endeavour  to  Mend  together  and  ^  ^^ 
■f  digest  into  a  concise  methodical  order. 

«  And,  first,  Uiere  must  be  a  petition  to  the  lord  chancellor  by  one  creditor  to 
I  Hm  amount  of  100/.,  or  by  two  to  the  amount  of  1601.,  or  by  three  or  more  to 
t  |ha  amount  of  200/.,  which  debts  must  be  proved  bv  €^ldavii;{m)  upon  whiek 
grants  a  commission  to  such  discreet  persons  as  to  him  shall  seem  good»  who 
^  then  styled  commissioners  of  bankrupt.(o)  The  petitioners,  to  fvevent 
lieious  applications,  must  be  bound  in  a  security  of  2(MI/.  to  make  the  partv 
ends  in  case  they  do  not  prove  him  a  bankrupt.  And  if,  on  the  other  nana, 
tliey  receive  any  money  or  otfects  from  the  bankrupt  as  a  recompense  for  suing 
oat  the  coniniiMsion,  so  as  to  recoive  more  than  their  ratable  dividends  ch 
tlie  bnnkrunt's  estate,  they  forleit  not  only  what  they  shall  have  so  lecoived, 
b«t  their  whole  debt.  These  proviMions  are  made,  as  well  to  secure  persons  in 
i  credit  from  being  damnitiod  by  malicious  petitions,  as  to  prevent  knavish 
binations  between  the  creditorn  and  bankrupt,  in  order  to  obtain  the  benefit 
i  cr^mmiiwion.  When  the  eomnuHHion  is  awarded  and  issued,  the  commis- 
rs  are  to  meet  at  their  own  ex|ieuHe«  and  to  take  an  oath  for  the  due  exe* 
tion  of  their  cominiMsion,  uiid  t(»  be  allowed  a  sum  not  exceeding  20s.  ptr 
envh,  at  ever^*  sitting.  And  no  commission  of  bankrupt  shall  abate  or  bo 
woid  upon  any  demino  of  the  i*rown.(p) 

When  the  ei)nHnirtMioner8  have  nnvived  their  commission,  they  are  first  to 
reeeive  |inK>f  of  the  |K*rHon's  boin^  a  trader  and  having  committed  some  act  of 
iMUikniptcy.  and  then  to  declare  him  a  bankrupt,  if  proved  so,  and  to  givo 
sotice  theivot'  in  the  trusette,  and  at  the  same  time  to  appoint  three  meetings. 
At  one  of  thi*se  meeting  an  election  must  be  made  of  assignees,  or  persons  to 
whom  the  huiikrupt's  estate  nhull  l>e  asMigne<i,  and  in  whom  it  shall  be  vested  fbr 
the  benefit  of  the  creditors;  which  assignees  are  to  be  choeen  by  the  m^or 

/<,  binl  ILtjm.  72ft.  (•)  S  Mat.  IS  BIl  e.  T. 

(•)7  MuU.  l.iv.  ^)  8UL  ft  Um.  U.  c  SQL 
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could  b«*  (Ii^UhhI  a  lianknipt  by  the  action  of  his  cnylitom  were, — 1.  Departinf  from  the 

State.  Uii^trirt.  <»r  TiTritory  of  which  he  in  an  inhahitsnt,  with  intent  to  defrsod  his 

creditom.    2.  (ViniMiilinK  himitolf  to  avoid  being  arreaCed.    3.  Willinalj  or  frsudalently 

procuring  him<««*lf  to  U*  arrenteti,  or,  4.  llin  goods  and  chattels,  lanos  or  tensmenls,  to 

be  attachiNl.  diKt reined,  iie<)U4*Mtored,  or  taken  in  execution.    5.  Remoring  his  foods^ 

^  tliAtIf  U,  and  cfi«v(ii.  or  conceiding  them  to  prevent  their  being  levied  upon  or  taken  la 

aaaeotion,  or  by  other  pmceaa.    6.  Making  any  fraudulent  conveyance,  ssrignmsnt,  mIs^ 

^fl,  or  other  tranHfer  f»f  hin  landu,  tenements,  good*,  or  chattels,  credits,  or  evideaess  of 

*  wbi:  with  a  pniviiio,  however,  that  any  perwon  ao  declared  a  bankrupt,  at  the  ' 

'  %ff  a  creditor,  ahall  be  entitled,  if  he  demands  it,  to  a  trial  by  Juiy.- 


OF  THB  BIGHTS  [Bom] 

^  .„.  ^    *part  in  Tslue  of  the  creditors  who  ihall  then  hrnvB  vored  thn  M 
■I    but  may  be  originally  appointed  by  the  eommiHio     n^  aad  wlbermm 


approved  or  rejected  by  the  creditors :  but  no  creditor  a 
in  the  choice  of  aBsignees  whose  debt  on  the  balance  <^  i 
amount  to  lOl.  And  at  the  third  meeting,  at  flirtheat,  which  moat  be  w  ' 
forty-second  day  after  the  advertisement  in  the  Gaaette,  (onlaaa  tha  tiashs 
larged  by  the  lord  chancellor,)  the  bankrupt,  upon  notice  alao  penoBallyar 
upon  him  or  left  at  his  usual  place  of  abode,  moat  anirender  *"■"— '^  pcim 
to  the  commisBioners ;  which  surrender  (if  voluntary)  protecU  him  boa 
arrests  till  his  final  eiuimination  is  past:  and  he  mnat  tbeooeftHtb  in  ellnHi 
conform  to  the  directions  of  the  statutea  of  bankruptcy ;  or,  in  deAwlt  tttt 
surrender  or  conformity,  shall  be  guilty  of  felony  without  betwfit  of  da 
and  shall  suffer  death,  and  his  goods  and  eetate  ahall  be  distributed  UMOtg 
CKditon.(q} 

In  case  the  bankrupt  absconds,  or  is  likely  to  mn  kimy,  betweoB  the  tai 
tbe  commission  issued  and  the  last  day  of  surrender,  he  mey,  by  wimatl 
any  judge  or  justice  of  the  peace,  do  apprehended  and  eonaaitted  ta 
county  caol,  in  order  to  be  tortlicoming  to  the  commiaaioneTV,  who  an  ■!■< 
powered  immediately  to  grant  a  warrant  for  seiaing  hia  goods  and  n^wi^r 

When  the  bankrupt  appears,  the  commisMOnen  are  to  ^lf^nin1^  him  taad 
all  matters  relating  to  his  trade  and  effects.  They  mny  nlao  iifriftt  M 
them  and  examine  the  bankrupt's  wife,(<)  and  any  other  peraon  whrnnmi 
V>  all  matters  relating  to  the  bankrupt's  affairs.  And  in  oaae  any  of  thsmd 
refuse  to  answer,  or  shall  not  answer  fUlly,  to  any  lawfiil  quaatioa,  m  i 
refuse  to  subscribe  such  their  examination,  the  commianaasn  may  MM 
them  to  prison  without  bail  till  they  submit  themaeWea  and  makaaad^ 
full  answer :  the  commissioners  specifying  in  their  warrant  of  eommitmol 
question  so  refused  to  be  answered.  And  any  gaoler  pennittiag  iaeh  pmH 
escape  or  go  out  of  prison  shall  forfeit  bOOL  to  the  creditOTB.(t) 
*^R•>^  *T ho  bankrupt,  upon  this  examination,  is  bound  npoupaiaaldi 
*^'i     to  muke  a  full  discovery  of  all  his  estate  and  eActa,  aa  wdl  in  « 


jerj  of  all  his  estate  and  eflecta^  aa  whI  m  a 
ancy  as  poiMcssion,  and  how  he  has  disposed  of  the  aame;  together  mi 

'  oreto:  l \ I_".  „ 

jesaaiy  apparel  f 
his  children ;)  or,  in  case  he  conceals  or  embesBlea  any  eflboti  to  the  a 


disposed  of  the  aame;  tOMtbarvii 
books  and  writings  relating  thereto :  ana  is  to  deliver  up  all  in  ais  «■■  Ji 
to  the  commissioners,  (except  the  necessaiy  apparel  of  himaell^  his  Wtl 


r  withholds  any  books  or  writings,  with  intent  to  defraud  Ui 
he  slmll  be  guilty  of  tl'luny  without  benefit  of  clerOT,  and  hia  Mods aadal 
shall  be  divided  among  his  crcditors.[H)  And,  u2ms  it  abdl  qipHT  tW 
inability  lo  ymy  Ills  debts  uroite  from  some  casual  loss,  he  may,  npou  aouiiri 
by  indiclmont  of  such  gnitM  miHConduct  and  neglieence,  be  aet  upas  *^^ 
for  two  hours,  and  hare  one  of  his  cars  nailed  to  the  ■aane  aad  cut  tC(q^ 

Alter  the  time  allow(.-d  to  the  bankrupt  for  such  diaoovwT  ia  aipiN4l 
other  periton  voluntarily  dincovcring  any  part  of  his  eatate,  ImAhw  ■£■■■■ 
the  as^>ignccs,  shall  be  enlillo)  to  Jive  per  cent,  oat  of  the  eJbcta  SO  dimM 
and  Hucli  further  rcwanl  as  the  assignees  and  commisriouera  ahall  ttiak  p^ 
And  any  tnistee  wilfully  concealing  the  estate  of  any  baaknpt,  aftw  Atfl 
ration  of  two-and-fbrty  dnvH,  shall  forfeit  lOOL,  and  double  tba  nhsifi 
estate  concealed,  to  the  creditors.!  tr) 

Hitherto  evcrj'  thing  it*  in  favour  of  the  creditors,  and  tW  law  n 
pretty  rigid  and  sereiv  aguinxt  the  bankrupt;  but,  in  case  hci  pnma 
timkes  hiiu  foil  amends  tor  all  this  rigour  and  severity.  For,  if  ""^ 
hatli  niiulo  an  ingenuous  discovery,  (of  the  truth  and  sofllc)tn<7  fl_.,_ 
remains  no  reason  to  doubt.)  and  hath  conformed  in  all  pirinta  to  Aai 
of  the  law ;  and  if,  in  coiittcquenco  thereof,  the  credi*"—  or  ftnitr-'] 
of  them  in  number  luid  vnUic,  (but  none  of  them  cn 

■  (d  KML  hOfn.  II,  r.  91.  ^„  •rilhhi  bv  4n 

in  KUi,  mm.  II.  e. »!.  vhn  nmil  lb*  tShar 
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rill  •*:::ii  a  n-rtitii-at"  tn  that  purport  ;  tin*  <>4iminissioni-rH  an*  tlini  to  aiithvn- 
icati-  Ml*  ii  riTtiliratr  iiii<l(>r  tlifir  liaii<is  aiitl  hfuK.  ainl  lo  traU'^niit  it  t«f  llir  l<»nl 
'haiit'i-iiitr :  aii-1  lt«*,  <>r  t\v<i  ot'  the  iiiil!r<'?«  wliom  hv  ^llall  appdiiit,  on  oatb 
^tiutiK-  )>v  till- t>:iiiUnipt  that  Mirh  rt-rtithait*  wan  ohtaiiiiMj  witlioiu  traii<l.     r»f^'{ 

V  ullou   the  >aiiM' ;  or  lli^ailuM    it,  upon  eaii^i*  bliowii  t>v  uiiv  <»t   llto     ^ 
it«>r>  I't   ihi*  haiikrii)it.i  J*) 

It'  no  i-aiiM*  hf  hliowii  to  the  <>oiilrary,  tht*  (nTtilirato  in  uIUiwimI  of  cour^o; 
Ui«l  ihni  thi-  haiiknipt  is  riititU'd  to  a  <lcc«-iit  and  ri-:uMiiiahli*  allowunrv  out  ot' 
liiH  fllti  t**.  ti'T  hi^  tiituiv  Mipport  uihI  iiiaiiitriiaiicc,  aini  to  put  him  in  u  way 
>l'  h"iu-^t  iii(iii*«tiy.  This  allowanro  in  also  in  pr(t)Mfrtion  to  his  tornitT  ^<>4n1 
fcitfbavKiiir  ill  thi*i*arly  (li^^i'ovfry  of  tho  (iiM'linr  ot  hi**  atlanv.  ami  thvrt'hy  ^ivint^ 
kiiN  rri*« liters  a  hirircr  dividend.  For.  it'  hi>  ftl'rct'i  will  not  pay  one-hall'  ot'  h'w 
llcl»l>,  or  ti-n  sliillin;;s  in  tho  pound,  lie  is  U'tt  to  \\iv  liiM  ivtion  ot  the  romniis- 
%i«inti>  and  a**si;{ni>t*>«  to  havr  a  roiu)K>li'nt  huui  aUowi^il  him,  not  exiecdini;  ihrtt 
per  rmf  ;  hut  it  thiy  pay  ton  shidini^s  in  tlic  ]>ound,  he  is  to  he  attowedy/iv  y«»f 
eaU  ;  it'  twelve  hhiliin^r^  and  hixpenee,  th<>ii  »(v/«  atul  a  htil/  p*r  rrnt.;  and  it' 
fit\«-«  II  shilliiiLTs  in  the  ]>ound,  then  the  hankrupt  shall  Im*  allowe«i  (tn  yw-r  vtttt.; 
pn>viili  •!  tiiat  sueh  alh»wanee  do  not  in  tlie  tirst  ea*^*  exeeed  .ix*/.,  in  liie  seeond 
tbuM,,  and  in  tlie  thinl  :»i»U/.(y) 

Hfsi-h'**  tiiin  allovvam-e.  he  has  als(»  an  indemnity  granted  him  ot'  hein^  t'r«'e 
UhI  •ii'M  )iar:r«'d  toi*«>ver  tmui  all  dehts  owin^  hy  him  at  the  time  lie  l>t<  ame  a 
bankrupt  :  even  though  jud;rnient  shall  have  heeii  ohtainnl  aifuinst  him,  and  ho 
lies  in  pn.-dii  u]M»n  exeeution  I'or  sueh  dehts  ;  and  for  that,  amoii^  other  pur|MfM-s. 
bU  pr«M  etilin^^s  «»ii  eommi-*siuns  <»f  hankrupt  are.  on  |K'tition,  lo  Ik*  entered  of 
rpc<<rd.  a-*  a  perp<'tual  har  a^xtdnst  aetionn  t«>  he  eommeneed  <»ii  this  a* munt  : 
thuui^h.  in  ireneral,  the  produ<'tion  of  tiie  e<-rtitii'ati*,  pmperly  allowed,  -^hall  U- 
|ia0it'i«-iil  evidence  i>f  all  previous  piiM-eedinLTsi  j  >  Thux  *the  Uiukrupt  r  •  im 
bp«tinie?«  a  rli-ar  man  Ui^ain  ;  and,  hv  the  as'^i^^tanet'  ui  his  allowanei*  and  ^ 
bii«  own   indu*«trv.  mav  l»o<'ome  a  usi't'ul  ni<-mher  td  the  commonwealth:  which 

in  tin*  ratlur  to  hi*  expected,  as  he  cannot  l«i«  nidtlcd  to  these  heUt-tits  unit  >*•  hi-* 
tjiilun  -<  have  heen  owin:^  to  mistortuno'^  rather  tiiaii  to  miM-ttntluet  aiel  t-xlra- 
ra;/:tii<  ♦'. 

t'^r  n>»  allowance  or  indi'mnity  sliall  1-e  v:ivcn  to  a  hankrupt  uide>>  hi^  eer- 
itir.iTe  iic  Mjnc'i  and  all<»\ved  as  l»eii»re  nienti(»ned;  antl  als«»,  if  any  «-n-ditor 
iri»*i>i''C'«  a  ]iciuiMU<i  dcht.  and  the  hankrupt  doi->  i;iit  make  discovery  «•!  it.  I'Ut 
tit)  •I'**  tiic  t.iir  creditor^  to  he  impoM'il  upon,  he  lt»>c?>  all  title  to  tlicM'  a<lvaii- 
■•r.-^  I  Neither  can  he  chiini  them  if  he  ha-»  i/iveii  with  anv  ot'  hi**  4'hildreii 
(m >'.-•*  I'i  1/  loi*  a  niarriaire  jMirtion.  iiides**  he  hail  at  that  lime  sutticicnt  h'tt  to 
ia\  :iil  !>'•«  dehix;  up  it  he  ha-  \**^l  at  any  one  time  .*>/..  or  in  tho  wli«ile  Intt/ , 
riiiiin  a  i \\«  l\eni<»ntii  lief(»n*  he  hecaine  l>ankrui»t.  hv  anv  manner  of  «;amin:; 
r  %%  :i-r«'riri:;  what-«n'Vi"r ;  or  within  the  >anie  time  lia**  htsi  the  value  of  1»mi/.  \ty 
tiM  ii  I'lltliii^  AUo,  to  pn'Vcnt  the  i«m»  coniiiioii  praeiiiv  of  t'nM|uent  or  fraudu- 
rril  **r  eai't-ie<*s  hreakiniT.  a  mark  is  M't  up«>n  >uch  a-*  have  tn-cn  once  cleared 
iV  a  (-•'Miiiii'^-ion  lit'  hattkrii])l.  4kr  have  ciim|M)undcd  with  their  cnMiiton*.  or  have 
II  ii<  i;\eiv«i  )>v  air  act  ot'  in**olvcnev:  which  Is  an  occasional  a«*t.  freuuentlv 
-.1  hv  the  h'.'ixiature :  wiierchv  all  luTsttus  \\  ha! '•••ever,  whii  an*  eitlier  in 
4MI  i'>w  a  \\.i\  I't  ileahii:;  to  he«'«iuie  haiiknipl*<, 'ir,  Iim;  hi-iiii;  in  a  mercantile  slato 
»i  'i  T".  :ir'«  I.'*  )[!•  iudi-'l  within  the  hiw^  mi  h:i!ikriiptr\ .  art*  di-*e|iar;;ed  tri»m  all 
lUit'*  :it\  I  ;::;•:*  <  'urikt  nt.  utH»u  delivcrin:^  up  all  litt  ir  <-stale  and  ett'ecls  t<»  their 
rrt-dr'T-  up 'h  m^hj.  ai  ilie  r»e«v.-iiiu^  nr  as-»i/.es ;  ill  wUii'li  I'ase  tlu-ir  jK-rjury  t»r 
fraud  I**  ii-*iia.i\ .  a-  ill  (  um' of  hankrupt^.  puiii-*hcd  witii  dcith.  Persons  whu 
Kave  .ic' II  «Mttf  eliare!  hv  aiiv  ot  these  met  IpmIs.  ainl  arUTwanU  liecttme  hank- 
rupls  au'iiin.  uhm  «.«»  they  pay  tull  Mitb'cn  shiJiinj-N  in  the  pi'iinit.an*  tiiily  r  •  i^' 
thi-H'hv  iiideMinilied  a-  to  the  <'ontinemenl  ot  (heir  iMNlifs  ;  hut  anv  t'uturo     ^ 

.«     -•    t     ■ II    <     ■  Of    f  I    'I    ''  «   i'   r  .'.  f  i«i.    fm'*    M  •if'rMHV    r*/    !««■«,  4^ 

■  «-•,■  If-                  h^    ill'    l'>  ni  III  1    «  •'f  •'«<•«■  •!«.  if  ■  •■  •!■    r-.f .    •■    itiir  .     -.  .1.     y.     '   '   f    f '"    '  r   '■  ^   tt^t  tl*r-ll9 

1^  4''  •    ■     1  pi  '  •!  4r  V    ii-i  l>  r   *H     |  r  ■[>  rli    •ttfw-iia  m  %■>    v,  'i.  i     n, .-  ^i^i  %   ft  g^^tjimMmi  *ti  rf*i «•«•*»<  <■■ 

kll»    c  '  -  ''*     I  !u«   •il.  .r  w  .•  li  .M    t  •tli'-i-tiiilnU'if  lit«  1'kI    '   fi 

4.t.  '  ■  /  •    •:.    .4.    >  111   flu-    ill   li  •{  •  kM».l  ti>  Ku- li           •   «i«t.  .'•  «lmt.  II  r.  an 

«  .r.  ■  •  «  .#  I<ft  t    I.. Ill    II  ilw   «  "■  "•  •    'iifikiwiMn  t->r           •   >ui.  iA  Uvu.  II.  c  AI. 

0t  ur.'-  '•  ■(*  '  -'(  lii:u»  If  Uii  («iiiiij  .   .^l  |«M  MUrrii  vr  j|« 

V^u  i.    ^V  ■ 
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estate  Ibey  shall  acquire  remains  liable  to  their  creditors,  oxf«'i»iin::  '} 
necessary  apparel,  houtjehold  goods,  and  the  tools  und  iinplenu'nts  «•!  *.l 
trades.(^) 

Thus  much  for  the  j)roeeedings  on  a  commission  of  bankrupt,  so  far  &.s  t 
afleet  the  bankrupt  himself  personally.     J^el  us  next  cfnisidcr. 

4.  How  such  prooee<iini^s  affi'et  or  transfer  the  esttitv  unci  projteriy  nl  ih-?  h 
rupt.  The  method  whereby  a  real  estate  in  lands,  tenements,  and  hvn-- 
munts  may  be  transferred  liy  bankruptcy,  was  shown  under  its  ymtjH-r  \ 
in  a  former  chapter.(<*)  At  present,  therefore,  we  aix»  only  to  cmIiMiW 
transfer  of  things  y>fT.NV>/////  by  this  oj)eniti<»n  of  law. 

By  virtue  of  the  statutes  belbre  mentioned,(//)  all  the  pergonal  e^tatf 
cflects  of  the  bankrupt  aiv  considered  as  vested,  by  the  act  of  hankmpif; 
the  future  assitruees  of  his  commissioners,  whether  they  be  go<Kls  in  a< 
possession,  or  debts,  contracts,  and  other  cluH«es  in  action  :  and  the  i-i-ni 
sioners,  by  their  warrant,  may  cause  any  house  or  tenement  of  the  l»ankn]|tt  i 
broken  open  in  order  to  enter  uiK)n  and  seize  the  same.  And  when  the  a^«:<: 
are  clioocn  or  apj)roved  by  the  c'redit<»rs.  the  commi.*«8ioiu*rH  are  to  a?»Mjrii  * 
thing  over  to  them  ;  and  the  j^roperty  of  ever}'  part  of  tbe  estate  is  Ill»•Tv^ 
fully  vested  in  them  as  it  was  in  the  bankrupt  himself,  and  they  have  th«*  • 
remedies  to  recover  it.(/^j* 

The  property  veste<l  in  the  asKignees  is  the  whole  that  the  bankrupt  ha 
himself  at  the  time  he  committed  the  lirst  act  of  bankruptcy,  or  thai  ha.* 
vested  in  him  since,  before  his  <lebts  are  satisHed  or  a^recfd  for.  Thervli' 
is  usually  said,  that  once  a  bankrupt  an<l  alwayn  a  bankrupt :  by  wl.i^ 
*isn  ''^^^^^  ^^^*^^  ^  plain  diivei  act  of  bankrujitcy  once  ^committed  ckhn 
-1  purged  or  explained  away  by  any  subsequent  conduct,  a»  a  dut 
equivocal  act  ma}^  be ;(/)  but  that,  if  a  commission  is  afterwards  awanM 
commission  an<l  the  pi'«n)erty  of  the  assignees  shall  have  a  relation  orn-w 
back  to  the  tirst  and  original  act  of  bankruptcy. (7)  Inasmuch  that  all  xn\ 
tior.s  of  the  bankni])t  are  from  that  time  absolutely  null  and  void,  eithfr 
regard  to  the  alienation  ol'  bis  j>rojK'rty  or  the  receipt  of  his  del»ts  th>ni  «i' 
are  privy  to  his  bajjkruptey ;  f(.>r  lliey  are  no  longer  his  property,  or  M-^d 
but  those  of  the  future  asngnees.  And  if  an  execution  be  sued  out.  hut 
s<;r\'ed  and  exeeute<l  on  the  l»ankruj)t's  effects  till  alter  the  act  of  lianknq 
it  is  void  iXH  against  the  assignees.  But  the  king  is  not  bound  bv  this  tictit 
relation,  nor  is  lie  within  the  statutes  of  bankrupts  ;(A)  for  if.  after  the  K 
bankruptcy  c<miniilte<l,  an<l  before  the  assignment  of  hia  effects,  an  fi 
issues  i'or  the  debt  oi'  the  ci"own,  the  goods  are  bound  therebv.^^O  In  Fn 
this  doctrine  of  ivlation  is  carrie<l  to  a  very  great  lenjuth;  for  theie  even 
of  a  merchant,  t<)r  ten  days  precedent  to  the  act  of  bankruptcv,  in  pivAne 
be  fraudulent,  and  then*tbre  void.(A')  But  with  us  the  law  stands  upon  1 1 
reasonable  fo^)ting:  lor,  as  these  act«  of  Imnkniptcy  may  aometimes  1«  h 
to  all  but  a  li'W,  and  it  would  be  prejudicial  to  trade  to  cany  this  iioii<»oT. 
utmost  length,  it  is  ]mivide4l.  by  statute  19  Geo.  II.  c.  82,  that  no  moii^v  roh 
u  bankrujtt  to  a  bomi  fiiie  or  ival  creditor,  in  the  course  of  trade  eren'attci 

(•)  ^Ui,  h  (itM.  II.  ('. :;  1.  (V)  4  Rarr.  S3. 

(»)  I'iip-  ■>:,.  4»l  I  AU.  -JBi 

('.  SMt.  I  .lit^.  I.  r.  l.\   21  Jiic.  I.  c.  10.  i})  Vioer,  Ahr.  tit.  CnHtar  ami  JftjMi,,f  ih 

(•.  lil  M.nI.  :i:>4.  {*)  S^p.  L.  b.  !&),  c.  10.  ^^ 

(T^Sstlk.  IM. 


'^By  the  act  of  (;'oiilmi"*s  Aiiunist  V.K  1S41,  (5  StoT>%  2830.)  it  was  provided  tkit  iT 
|)rojH>rty  and  rijilits  of  ].rniMTty.  of  over)-  name  and  natare.  and  wnether  waL  T*r^ 
or  mixed,  of  ovoiy  >>.'inkn]|)t.  ('Xi'ojit  us  presently  mentioned,  who  thmU  h^xUi-lu* 
l>e  a  lianknipt.  shall  l>y  nioiv  o]M>ratinn  of  law.  ifigojarto,  from  tli«  time  of  mch  «« 
l>c  deenifd  to  1)0  iliv4'^t«'d  out  of  such  bankrupt,  without  any  other  art«  iMdciiBA 
other  convcyanco  wlmivotvor.  Th<»  exeeiition  rt»ferre<i  to  i»  ncccMarr  lioiMflii«i 
kitchen  furniture,  and  such  other  nrtioIeH  and  nceewarie^  of  the  bankrupc  •■ 
a88i^noo  shall  dosi;;nato  or  w»t  apart,  having  reference  in  the  amount  lo  the  frBuh. 
•dition,  and  oircunistancos  of  the  ))ankru]it,  but  ahogethei*  not  to  ezecwl  ia  Taiur.  a 
ease,  the  sum  of  throp  hundred  dollars :  and  altso  the  wearing-appAnl  of  nch  kf*^ 
%nd  that  of  hid  wife  and  children. — SuAiua'uoD. 
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Wt  of  hankrnptcy  ilone,  whall  be  liable  to  be  refhnded.    Nor,  bjr  utatiite  1  Jae. 
L  e.  15,  Hhall  any  debtor  of  a  bankrupt,  that  pays  him  hia  debt  without  know- 

of  hiM  bankruptcy,  t>e  liable  to  account  for  it  again;  the  intention  of  thia 

live  power  bein|^  only  to  reach  fraudulent  tranaaetionay  and  not  to  diatreaa 

fair  trailer. 

The  aMMi^necM  may  pursue  any  Ifgal  method  of  recovering  this  property  ao 
rested  in  them,  by  tfieir  own  authority  ;  but  *cannot  commence  a  suit  r^iey 
B  mquitjf,  nor  c*om]Knind  an}*'  dobtM  owing  to  the  bankrupt,  nor  refer  any  ^ 
BACtcni  to  arbitnition,  without  the  couHentof  the  creditors,  or  the  major  part  of 
hmm  in  value,  at  a  meeting  to  bo  held  in  pursuanoe  of  notice  in  the  iraaette.(0 
When  they  have  got  in  all  the  efTecta  they  can  reasonably  hope  for,  and 
ladaoed  them  to  ready  money,  the  asHignees  must,  after  four  and  within  twelve 
Boothft  atU*r  the  c*ommiHHion  inMued,  give  one-and-twenty  days'  notice  to  the 
■wlitora  of  a  mi^eting  for  dividend  or  distribution ;  at  which  time  they  mnst 
pvadace  their  aet^ounta,  and  verify  them  upon  oath  if  required.  And  then  the 
immiHiiionerM  shall  direct  a  dividend  to  be  made,  at  so  much  in  the  pound,  to 
iB  creditors  who  have  Itefore  proved,  or  shall  then  prove,  their  debta.  Thia 
■vidend  niUHt  1h»  made  equally  and  in  a  ratable  pn>portion  to  all  the  creditors, 

rding  to  the  quantify  of  their  debta ;  no  regard  oeing  had  to  the  quality  of 
MortgagiHt,  indeiNl,  for  which  the  creditor  has  a  real  security  in  his  own 
are  entirely  safe ;  for  the  commission  of  bankrupt  readies  only  the 
ity  of  redemption.(m)  80  are  also  pers4)nal  debts,  where  the  creditor  haa  a 
^iel  in  hiti  hands  as  a  ple<lge  or  pawn  tor  the  payment*  or  has  taken  the  debtor's 
_„a  or  goodn  in  execution.  And,  upon  the  eouity  of  the  statute  8  Anne,  a  14, 
Miich  din*ets  that  upon  all  executions  of  gomis  being  on  any  premises  demised 
a  a  tenant,  one  year's  rent,  and  no  more,  shall,  if  due,  be  paid  to  the  landlord,) 
i  hath  also  been  held  that,  under  a  commission  of  bankrupt,  which  is  in  tlM 
Btare  of  a  statute-execution,  the  landlord  shall  l>e  allowed  nia  arrears  of  rent 
^  the  aame  amount  in  prefen^nce  to  other  creditors,  even  though  he  had  neg- 
rted  to  dintmn  while  the  gcNxls  rem»ine<i  on  the  premises,  which  he  is  other- 
entitled  to  <io  for  his  entire  rent,  bo  the  quantum  what  it  may.(a)  Hut, 
ise,  judgments  and  r«'(H>gnizunees.  (both  which  are  debts  of  record,  and 

fure  at  other  times  have  a  priority,)  and  also  bonds  and  obligations  by 
mA  ar  s|M»eial  instrument,  (which  an»  calknl  debts  by  specialty,  and  are  usually 
m  next  ^in  onler.)  these  an*  all  put  on  a  level  with  dents  by  mere  sim-  r^ii^w 
e  contract,  and  all  paid  p*tri  ma.^u.(o)  Nay,  so  far  is  this  matter  car-  ^ 
mI,  that,  by  the  expn*ss  pmvision  of  the  statute.(  ;>)  debts  not  due  at  the  time 
'  the  divid'iMids  made,  ns  Uinds  or  notes  of  hand  }Mi\*able  at  a  future  day  eer> 
iai,  shall  In*  provi^i  and  paid  equally  with  the  rest,(^>  allowing  a  discount  or 
m^fvlm^'k  in  pro|H>rtion.     And  insurances  and  obligations  upon  bottomry  or 

'tndrntia,  b*»nfi  fidt^  made  by  the  bankrupt,  though  forfeited  after  the  coromii^ 

if*  awanU*<l,  shall  In*  looked  u|K>n  in  the  same  light  as  debts  contracted  b^ 

any  art  of  Imiikruptoy.(r) 
Within  «>itrhtceii  months  after  the  commission  issued,  a  second  and  final  divi 
sn«i  shall  he  made.  unK*ss  all  the  effL*<*ts  were  exhausted  by  the  flrst.(s)  And 
'  any  snqiln**  n*maiiis.  atter  selling  his  estates  and  payint;  every  creditor  hia  ftill 
ehtj  it  shall  1h«  n*ston*4|  to  the  iNinkrupt.(f )  This  in  a  case  which  soraetimea 
Bppt^ns  to  men  in  tnide,  who  involuntarily,  or  at  least  unwarily,  commit  acta  of 
anlcruptey,  by  al»Hc*oiidini;  and  the  like,  while  their  effects  are  more  than  aaf> 
cient  to  pay  their  (•ri*ditors.  And,  if  any  suspicious  or  malevolent  creditor 
rill  take  the  advantage  of  such  acts,  and  sue  out  a  commission,  the  bankmpi 
Mi  nf»  renu-<ly.  but  must  quietly  submit  to  the  effects  of  his  own  improdenca; 
scept  that  u]H>n  satisfaction  made  to  all  the  cnslitors  the  coramisaion  may  ba 
mper$edM,{u)  This  case  may  also  happen:  when  a  knave  is  deairooa  of 
lafraudinc  his  creditors,  and  is  compellea  oy  u  commission  to  do  them  that  Jaa» 

<*>  Mjil  a  Om»  ri.  r.  30.  (f)  iMd  RAjm.  1ft«.   Stom.  Wt 

/•  rtnrh.  Kr^   I4A.  \*\  |IU|.  1»(W  II.  C  tt. 

(«•  1  Alk  |i«l.  1«»l.  {•}  Stat,  ft  U«n.  II.  e.  SQL 

(•(  fut  n  J«r  I.  c.  It.  (•!  Hii.  IS  KUa.  e.  T. 

(T)  Mat  7  aw  I.e.  91.  (•>  S IV  Cb.  lU. 
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ticc  which  otliorwiso  ho  wanted  to  evade.  And  therefore,  thoutrh  th< 
la  that  all  interest  on  debts  curry in/^  intercHt  shall  cease  I'mni  1 
isrtuin^  the  commission,  yet,  in  case  of  a  surplus  lelt  after  pay  me 
debt,  such  interest  shall  again  revive  and  be  chargeable  on  the  ban) 
his  representatives. 


CHAPTER  XXXII. 


OF  TITLE  BY  TESTAMENT,  AND  ADMINISTRATION. 

There  yet  remain  to  bo  examined,  in  the  present  chapter,  two  otl 
of  acquiring  personal  estates, — ^vis.,  by  testament  and  administration. 
I  propose  to  consider  in  one  and  the  same  view ;  thoy  being  in  the 
connected  and  blended  together  as  makes  it  impoBsiblo  to  treat  o 
tinctly  without  manifest  tautology  and  repetition. 

XL,  XII.  In  the  pursuit,  theni  of  this  joint-subject,  I  Bhall,  fimt, 
the  original  and  antiquity  of  testaments  and  admini.st rations;  sha 
show  who  is  capable  of  making  a  last  will  and  testament ;  shall,  1 
sider  the  natui*e  of  a  testament  and  its  incidents;  shall,  fourthly,  sh 
executor  and  administrator  are,  and  how  they  arc  to  bo  appointed  ; 
shall  select  some  few  of  the  genenil  heads  of  the  office  and  doty  c 
and  administrators. 

First,  as  to  the  original  of  testaments  and  administrations.  We 
than  once  observed  that,  when  property  came  to  be  vested  in  indivi< 
right  of  occupancy,  it  became  necessary  for  the  peace  of  sooietv  ihi 
pancy  should  be  continued,  not  only  in  the  present  possessor,  bat  i 
sons  to  w*hom  ho  should  think  proper  to  transfer  it,  which  introduc 
*4001  ^^^^^  '"^'^  practice  of  alienations,  *gifts,  and  contracts.  Ba 
-1  cautions  would  be  very  short  and  imperfect  if  they  were  con 
life  only  of  the  occupier;  for  then,  upon  his  death,  all  his  goods  wou! 
come  common,  an<i  create  an  infinite  variety  of  strife  and  confusion 
of  very  many  societies  has  therefore  given  to  the  proprietor  a  ri, 
tinning  his  property  at\er  his  death  in  such  persons  as  he  shall  nai 
defect  of  such  appointment  or  nomination,  or  where  no  nomination  if 
the  law  of  every  society  has  directed  the  goods  to  be  vestetl  in  certaii 
indivi<luals,  exclusive  of  all  other  porsons.(a)  The  former  method  oi 
personal  ]>roperty,  acconling  to  the  express  directions  of  the  deceai 
a  frstanwnt :  the  latter,  which  is  also  according  to  the  will  of  the  de 
ex]>ressotl  indeed  but  presumed  by  the  law,(fe)  we  call  in  England  an 
tt')?i ;  being  the  same  which  the  civil  lawyers  term  a  succession  ab  uii 
whicli  answers  to  the  descent  or  inheritance  of  real  estates. 

Testani<»nts  are  of  very  high  antiquity.  We  find  them  in  vse  i 
antient  Hebrews;  though  1  hanlly  think  the  example  usaallv  g 
Abrahnnrs  com])laining^//)  that,  unless  ho  had  some  children  of^  hii 
stewanl,  Kliezer  of  Damascus,  would  ho  his  heir,  is  quite  concloMTi 
that  he  had  made  him  so  by  ^rill.  And,  indeed,  a  learned  writer(^)  hi 
this  very  passage  to  prove  that  in  the  patriarchal  age,  on  failure  of  c 
kindred',  the  servants  boni  under  their  master*s  roof  succeeded  to  tl 
ance  as  heirsat-law.(/)  But  (to  omit  what  Eusehius  and  others  hii 
of  Noah's  testament,  made  in  meriting  and  witnessed  under  his  seal,  vl 
disposed  of  the  whole  world  )(f7^  I  apprehend  that  a  much  more  aati 
stance  of  the  early  use  of  testaments  maj"  be  found  in  the  sacred  vt 


("U  Atk.*i44. 

(-1  l*ntr.  L.  of  N.  K  4.  c.  10. 

(»)  IMil.  tl.  4.C  11. 
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Jacob  bequeath  A  to  hifl  son  Joaeph  a  portion  of  his  inheritance  r^igt 
I  that  of  his  brethren;  which  wifi  we  find  carried  into  execution  *- 
ndrt*d  yearn  utlorwunU,  when  the  posterity  of  Joseph  weredirided  into 
inct  trit>eK,  thone  of  Kphraim  and  Manasaeh,  and  had  two  several 
lecH  aH8if;ne<l  them;  whereas  the  descendants  of  each  of  the  other 
in  fortncil  only  one  Hinf^le  tribe  and  had  only  one  lot  of  inheritance. 
m  the  first  le^^islator  that  intnnluced  wills  into  Athens ;(i)  but  in  many 
rtH  of  <m*eee  they  were  totally  discountenanced.(Af)  In  Rome  they 
known  till  the  lawn  of  the  twelve  tables  were  compiled/  which  first 

ri^lit  of  lK*queathin;r:(/^  and  among  the  northern  nations,  particulariy 
:he  (rerinan*4.(m)  tentamentM  wore  not  received  into  ase.  And  this 
nay  twrvo  to  evinee  that  the  ri^ht  of  making  wills  and  disposing  of 

al\rr  death  is  merely  a  creature  of  the  civil  Htate/n)  which  has  per- 

in  Konie  oountrien  and  denied  it  in  otliers ;  and,  even  where  it  is  per- 
y  law.  it  irt  Hubjected  to  different  formalities  and  nwtrictions  in  almost 
tion  under  heuven.io) 
in  in  Kn^^land,  this  power  of  bequeathing  is  coeval  with  the  first  nidt- 

the  hiw  :  for  we  have  no  traces  or  memoriahi  of  any  time  when  it  did 

MiMition  is  nia<le  of  intestacy,  in  the  old  law  before  the  conqaest,  as 

l^n'iy  a<M'idontal ;  and  the  distribution  of  the  intestate's  estate,  after 

of  th<'  lonl's  heriot,  is  then  direi*ted  to  go  aeeording  to  the  established 
^rr  rpiis  inruria,  i<tn*  ntnrte  rrprntina^  fuerit  intestatus  mortuuB^  dintiinuB 
Ham  nnim  suarum  jHirtem  ( pnrter  earn  quet  jure  debdur  hereoti  nominr) 
mito.  Vtruin  p**s»cwiotirA  uxori,  iiheris,  et  cognatioM  proximU^  pro  suo 
re,  tiisfrihutin(ur/\  p)  Hut  wo  are  not  to  imagine  that  this  power  of 
lini;  ext«*nded  orii^inally  to  <;//  a  man*s  t>erHonal  estate.  On  the  con- 
anvil  informs  us^r/)  that  by  the  (.*omnion  law,  *aM  it  stood  in  the  i*±m 
Ilenrv  the  SiM'ond,  a  man's  i^oods  were  to  l>e  divided  into  three  *- 
rts:  of  which  one  went  to  his  heirs  or  lineal  descendants,  another  to 
and  the  thinl  was  at  his  own  disi>osal :  or,  if  he  diinl  without  a  wife, 

then  <ii!«|»<>so  <»f  one  moiety,  and  tlie  other  went  to  his  children;  and 
rsit,  if  he  had  tut  ehtldriMi,  the  wife  was  entitliMl  to  one  moiety,  and  he 
queath  the  other;  but  if  he  dieil  witliout  either  wife  or  issue,  the  whole 

laturh  tn  « It  t  <^ 'i  in.  ("i  Sn*  bbiC*  13. 
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•rU.  tie  Mor.  Oriu.  .21.  («i  L.  "A  c.  ft. 

r>4ition  i<«  vt-n*  iitit^otionuhlo.  lA^Ufi  iM^fiirt*  the  eompilatitm  of  the  laws  of  the 
%)A*"*.  i%  t«>^tiiiii«>iit  iiiiirlit  U*  nuwb*  by  a  Konian,  and  hi«  jiriYate  will  converted 
ili<*  hiw.  hy  i*riMiiulir:iti>»ti  in  .m/.i/m  rtimi/fM.  A  Roman,  alM>,  who  wjw  j^  for  war, 
t  to  |»n»<'t>«l  t<t  li;i(tl«>.  wikM  h11ow(hI.  ant(M*e<lently  to  the  lawn  of  the  TirelTti 

ni«ik«'  wli;it  w:i<«  i«riii«'«l  tt\nf'tmrntHm  in,  proanrtu.  And  a  third  mode  of  making 
liMiit  til*'  f«>rinHli!y  ot'  nititi'Mtion  by  the  rttmitu,  and  by  persons  who  were  not 
[i  th«*  •'\«*lu<i\*-l\-inili;ury  privilege  of  ni:ikin^  trjtiattumtum  proeiMtHm,  wna  in  Une 
H  iiitr'Mliiftioii  of  thf  liiWh  of  the  Twelve  TubleA.     This  was  by  mviina  of  a 

iin*h.i«*'  >»y  th«*  int«'iid*Hl  inheritor,  to  whom  the  purchsfe-money  was  ten- 
wei^h*^!  ill  li  h:il.inr«*,  h«'f«»n>  witnesMM, — which  waa  termed  UMameAtum  per  mi 
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«m  /-v.  fJim  fpii  i'  vt  ./'.o  fj'-n/'r,i  f^ji(ammtf*rvm  in  usu  fuisMe:  ^^tttmm  a&em  m  pare  ft  nflis 
ywv/  cif  tft.i  .<•..•,,'...•  tittf'*t'a^'*if,i :  aftn\i,  rum  in  pnrttum  exihtri  eiufni,  ^tttfj  pr^vittehnm 

A^^f*tf  '/'-I'i  {■•  '.-'I'l-ri  ■jrttHM  trjtUtmi'nt'irum,  qumi  iherbatur  per  m»  ei  hhenm,  jo/^vf  ^wtd 
f^ttifiw'm.  I'/  '  •/.  t'l.  t./tti.in.im  tpuituiam  vrntUtHmem  otfrhatur^  tptumpte  tea^MJ  ei  lubnpendt 
rufMM  fJ'rJ:*,  f"- '  /•i^^w.«.  rt  I'll  yrii   f'ttmduT  rm/^or  tittrUitur,     SfJ  iiia  tptidtm  prwem 

tf*  tm.-'t'  >r;'*\  ,  r  .. '. -I'-.c  tt'mpfynftuA  in  drxHrtuiiinnn  affirruni:  ^vo*/  ivro  f*rr  «$  et 
,if,  tituhun  ft^rni.iw.nf."  Viniiiim,  M)*.  'J.  tit.  lo.  IIcin<*eciu«,  in  hii*  cominontary 
wiiui;:t\  iitn.«'rvi*^  tli.it  tht'  .'^>mif»»t.  wliieh  were  eafafa,  or  rtmvnetakM^  for  the  puriKiM 
a  |MiMii*  -^iiiftioTi  t'l  priviit«*  wilN,  tMtuld  neither  have  been  th<*  tomitia  eeninriitia 
tm»'' I  trthuu,  hot   tn<i->t  n«*<>«**««unly  hnre  been  the  mmi/M  i-wrinlki.  ^imp  jn/a,  phmu 

f,tm  ,1,  ,Mi„-„..,.  *  *.'rf,.  I. '.I  n,Kiut,  in  urfte  htiberentur.  iYrfym  est  tempore  mrt£ui  /mfw- 
ntmi.'  i\  r  «'  fr  ./■  •  '  'H  /  '%«•'.  Immn,  iitiM  tahmhs  jii.  tiexivue  tettatmenia  m  eomttiii  emtetiM 
ifHi'V.'ri'.rfi  ,  **  V  '*  '^••(•  *>iffutA^^(  fi^unttUem  irwcMi  tuhmUtere  popufi  tMjflnaffiiM,  ^wifai 
i^  .trf.'^  >.  *.  •'.;-!  ; f*     tU  *fui*  m^iiuitsct  pMiC*  ei  palam  keeredem  ^mmeupar%^ 

.  tah't'Ar.iUt  II  '..f  *.».'*— -4 'ill TTV. 
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<!r  wsa  *tlii>  getnerHl  law,  but  only  oblaini 
by  special  cnatom  ;  and  to  cHtabliAh  tlint  dooLrlne 
in  Bracton,  whicb,  in  truth,  whoa  oomparod  with  tbo  c< 
iiKAinitt  IrJH  opinion.  Fur  Iirittluri[^j  Itiya  doim  (be  doci; 
purt  to  bo  thi>  i^ommon  Inw  ;  but  mvntioDti  that  wi  a  purli 
Bir  Edwnnt  ('(/Ita  has  htuttily  dti'i)  tur  tho  trcnoral  mlii 
carta,  Flela,  the  your-booico,  Filxlierbort,  ttiia  Piticli,  do  ■ 
ttiat  Lliitt  ri^ht  tu  tlic  jMin  ratioiiabili*  wa«  by  Uie  iiimmcil 
tinues  to  this  day  lo  be  the  t^cnoriil  law  of  our  sUtur  kii 
To  wUicb  we  may  add,  that  whatever  may  have  I>o«ii  tlx 
iu  tunny  purl*  of  the  kinffdom,  or  how«r«r  it  wae  inlrod 
thu  old  mtninoD  liiw,  tbo  itittii'Dt  method  coDtinucd  in  i 
York,  tliti  print-ipulity  of  AVuieii,  und  in  tbv  dty  ul'  Loi 
Uiuuh;  wheu,  iu  urdur  to  favour  tbu  |u>wvr  of  liuquoiUlit 
whole  ktuudoni  to  the  Hamu  aiandurd,  tlirvt*  Htatut<?«  lut) 
one  4  &  5  W.  and  M.  c.  2,  oxplaiued  by  2  &  8  Anuis  c.  H,  for 
aiiDtber7&  (t  W,  Ul.  c.  »6,for  Walni)  and  a  third,  11  G< 
wbereby  it  is  enftctcd  tbnt  persons  withiu  those  diiitrfa 
cuBtORis,  muy(if  they  think  prupor)  diHpuM«>  of  all  thoirpi 
and  tho  olainm  of  th«  widow,  children,  nnd  olbur  rclatioi 
totally  barred.  Tiius  ia  the  old  Bimmon  law  now  nlU-rlj 
all  the  kiiif^dom  of  Knglaitd,  and  a  laau  ntay  doviiMi  ikv  i 
froely  as  he  formerly  could  his  third  part  or  moiety.  In 
was  bound  by  tb*  cuBtoni  of  many  placefl  (a^  was  stated  ) 
to  remember  bin  lord  and  Uio  church,  by  leaving  them 
which  wo*  tho  ontfiiial  of  lioriota  and  mortuaries;  and ; 
at  liin  »wn  lihurty  to  bi'()uc'ut.h  thv  rrmaindor  a»  ho  plMM 
*4fi41  *^^  ca»e  a  perHon  made  no  dti>poa)iinn  of  racl 
J  teetabie,  whetaer  that  were  only  part  or  tiin  whoi 
is,  said  to  die  Intostnto ;  and  in  eiiL-h  cane  it  is  aatd,  tltut  | 
was  entitled  to  scixc  upon  biajcoods,  iia  t\i<s  fkinns  p/itriif,. 
the  kitigdimi.tc)  Thin  prcr(>(;ativi.'  the  kinj;  L-nntinuod  Iu 
by  hi*  own  miniiitvniiofjiti'ttuv;  and  prubatily  in  Ihei-ottoi 
of  all  kinda  were  dutonuined :  and  it  ww  uranled  na  t  i 

t.  anil  n(.h«ra.  whn  lutirit    In  tbia  iliiv  ■  tininuial 
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HTi'l  otliiT  r«»urtH.  or  to  have  tlM»ir  wiMi*  there  proviMl,  in  oane  tliov  made  anv 
«li"«|i-»*»iiioii.<»/)  At>(T\v:inW,  tilt*  c'n»\vii,  in  tUvoiir  of  tin*  rinirfh,  invrMcMj  tho 
i»n'l:itt"«  with  tlii^  hniii<*h  «)f  x\\\*  prent^ntivo:  which  wu<t  <lifiio.  huith  l\*rkiiiH.(«*) 
ffHi-:iii<««'  it  \v:i^  iiiti'ti<i«'i|  hy  thi*  law  that  !*}ii ritual  rneii  art*  of  lH*tt<-r  (*oiiM*ii*iiro 
than  hiyiiifii,  ami  that  tli<  y  had  nion*  kiiowhtlirt*  what  thiiiir«  woidd  roiidiice  to 
llif  hi'tii'tit  ofthf  H'nil  oftho  drrrasrd.  Tho  ^mmN.  tht-n-lore.  ot'iiit<*»tati»rt  wt»r« 
pVfii  til  till'  (inliiiary  )>y  tiio  (*n>wii ;  and  ho  iiilirht  H«*izt*  th«*iii,  and  kcrp  thoiu 
vitliiiiit  wa-*tiiii;,  and  also  initcht  ^ivo,  aliono,  or  Hirlj  thi*rii  at  hi<t  will,  and  diH|Mmo 
€»I  tilt'  ni'Mn'V  in  /iiuA  usua:  and,  it*  \io  did  otlMTwine.  hi*  hn»kt»  tho  I'ontidoni-t* 
^Iii'li  tlit>  iaw  n*]M»s(Ml  ill  him.'/)  So  that,  ]>r«i|M*rly.  the  wliolo  inton'Ht  and 
jHiWi-r  ul.irh  wt'iv  L^rantrd  to  tin*  onliiiary  woiv  only  th«»sf  of  Ikmhi;  tho  kin^'H 
aIin<>ii*T  within  liisdi<»fo>o ;  in  trii^t  todir«trihuto  tho  intostati**i«  i^mhIh  in  charity 
til  till'  |Mior.  nr  in  hiwU  sii|>ci>4titioiis  iirtos  as  tho  ini^takm  Koai  of  tho  tinioN  had 
di-tiMHi.natt'd  pious. 'yt  And,  as  ho  had  thus  tho  <lisposition  <»f  iiiti*titatori' otTccts, 
tl.«-  pr>>hato  of  wills  tif  <-oiirso  tolluwod :  for  it  was  thouirht  just  and  natural, 
that  iIh-  will  nf  tlio  di'ct-asod  slmiild  Ih>  proved  t(»  tho  satisfaction  of  tho  pndati*, 
whfi**4*  rii^ht  of  dintrihutin^  his  chattels  tor  tho  ^oixl  of  his  houI  wa^  oti'oolually 
nmwr*"i'di-d  thorrhy. 

•Till-  ijooils  of  tho  int4'siato  hcini;  thus  vostod  in  tho  (irdinank*  iip'm     r*in- 
tlif   fii"-i   solemn  and  ronsrii-nti»»us  tni^t,  tho  rewrond  prelates  wen*.     *- 
tli«'rt't«ire.  not  aeenuiitahlo  to  anv,  hut  t<»  <iod  and  themselves,  fur  their  conduct. <  A  i 

m 

But  evi-n  in  Fleta's  time  it  was  ei)inpl:iin(Ml(  f) ''y"'"'  '''*''"' '^"*  ^''f/"^"""''  '"''C 
n'»ntift'-  t.;i.st,r  tH'rttfntntfs  nuit.tm  V' I  Nif//»7/*  ththhiitim  htriunt  tli^fnhuttnnrm"  And 
t*»  what  a  leiii^th  of  iniipiitv  tlii*«  ahuse  was  carrit-il.  most  evidently  ap|»<*arH  fiitiu 
n  ^1.1*'.  .if  l*o|»e  Innorent  fV.,U>  written  alM>ut  tho  year  1-.h»;  whon*iii  ho  lays 
it  d«iwn  t'or  «'>tal»lisheil  canon  law  that  **  in  Unftimmt  ttrthi  inirs  fmnttrum  tUrt- 
^rhfittm  ./'»  infi'st,if'i  in  nfnts  t  rrh  s'hv  *  t  piiup*  rum  tii^/Hitsiiniitl  rst"  Thus,  tho  |Nipish 
rlorifv  tiHik  to  tlieniscivi'si  /)  (  under  tht*  name  of  the  chun*li  and  poor)  tho  whole 
n^iilue  nf  the  de«-ea«*i'd''»  estate,  alter  the  futrfis  rilfmn'lf»'fi.<,  or  t vvi»-thinN,  ot'the 
wif«-  ait'l  cliil.iri'ti  witc  deihictc«l  :  without  payiiiir  even  hi**  lawful  dchts.  or  other 
charif'-"  tlii-retui.  Kor  which  rea**on,  it  wa^  cnai'icd  hv  the  statute  itf  NVe-tm. 
•.■  m  .  (hat  the  orilinarv  shall  he  hound  to  iiav  the  ilrht^  nf  t  he  intestate  so  tar  a** 
hid  iriioiU  w  lil  «>xtend.  in  the  •^anie  manner  litat  executors  were  hound  in  (-ate  tip- 
do* 'i-a  •..•.!  )iad  left  a  will :  a  um*  more  truly  pious  than  any  r*>ptt*m,  or  mass  tor 
hi*«"iul.  'I'hi'*  wa-*  the  tii*Ht  che<k  t^ivcu  to  that  exorhitant  |M»wer,  which  the 
Jaw  liu'i  intni**!cit  with  onlinarics.  Hut.  thouirh  thev  weiv  now  niado  liahlo  to 
tho  iTriltt'tr**  ot' the  intestate  tor  their  ju'«t  an<i  lawtul  demand^  ;  yet  tho  n.^c/Muin. 
^Aer  pa\  nn'iit  of  dchts,  remained  still  in  their  hand'*,  to  he  applidt  to  whatever 
Aurikd*.,"*  the  cohsciiipe  of  the  ordinary  '•hall  approve.  The  tlai^rant  ahuM-s  of 
'wljjch  power  oiia-^iorii'd  the  I«  i^i-hiture  aLraiii  to  iiiier|H»>o.  in  iit^ler  to  pn*vent 
di«'  tinliiiarics  from  kecpimr  any  lohi^er  the  admini'«tralii»n  in  their  own  hands, 
"^r  tKo«M*  ot'  their  immediate  'tjependcnts  :  and  thcretoiH*  tho  statute  lil  r«u||* 
^i\r  III  .-.  11  provides,  that,  in  ca^e  of  intcsiaiy.  the  onlinary  shall  ^ 
■*f*ijti'  till-  nearest  arni  mo^t  lawtul  tVicnds  ot'  tiie  deeea^ed  to  a«iministor  his 
'•••Is;  whi'ii  ailmiiiisiratoi*s  are  put  up'»n  tho  s  ime  lo.itinir.  with  reiranl  to  suits 
iAr««i  !'(  a,  I  ..iiniin^.  as  iMfiihifs  app<>ini«d  hy  will.  This  i-*  tho  (»rii:inal  of  :id- 
m  i  !■  i  *irat'»rs.  as  th*v  at  iires^'ut  stand  ;  wh'»  are  onlv  the  otliccrs  of  the  onlinarv, 
*f » I*- i.i,f...l  |,v  him  HI  jiur^nant't' o|'  ilii«*  statute,  whirh  sin^h*-*  out  the  fcit  i//i  / 
■•*•.*•  I /'////■,.  f,  /  ..f  tilt-  intestaii*;  who  is  iMt<rpretci|  n  i  to  Is*  tho  #i' jf  «/  /•/'••/ 
^*»**t  J,  und«r  no  |.':,'al  disahiiities.  The  statute  Jl  \{v\\.  Vlll.e.  .'»  onlarijos  a 
••^*'«'  r.-.r.-  tlji*  powfr  ol'  the  eci-li-'.iasiieal  Judiie :  au'l  ]iermits  him  t*»  k^raiit 
^**  "•  li  -•  r.iT  :'»ii  *  '/•'  r  to  the  \\  ii|o\v.  nr  t  \u*  next  of"  kin.  '*r  to  Inith  of  them,  at  hi?* 
?^^''i  'I  :•  T.i'i;  arnl,  uli«  re  iwo  i^r  i!i'»re  pi-rson-.  are  in  the  same  ile;jnHf  of  ki^• 
■**••i.  J   ..  *  t),,-  ..rdiuary  his  e|ii  tinn  to  aee.-jii  whir'never  he  pleases. 

■       Pi     ;r    ■      :t|.||    fc-ii»-fi    t  .  I»i-  |'ri—l    kill   !■•    <K-r  |'.    *\% 
;.t  il««    «  !•    -I  t*' ti  III    III     |if1- '••III    •    «iM'i-«         In    Ut*    *'    '•■ 

•  I        '..   I     «    IT'.  171  •|-Mt.tit*      I    I.I  urn  •••  I    III    \   tL*!! 'r   ikis   (>rt»rt»<a  ■   • 
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X'pon  tins  footing  Ptands  the  general  law  of  administrations  at  thi*  'hy 
shall,  in  the  further  progress  of  this  chapter,  mention  a  few  more  |»artii-ul; 
with  re«^ard  to  who  may,  and  who  may  not,  be  aduiiniKtrator;  ami  wl.ai  !• 
bound  to  do  when  he  has  taken  this  charge  upon  him :  what  has  U^eti  hiiLt 
remarked  only  sen'ini^  to  show  the  original  and  gradual  in-o^ross  of  ti.-?'tan» 
and  administrations;  in  what  manner  the  latter  w*as  lirst  of  all  vesti-*!  in 
bishops  by  the  royal  indulgence;  and  how  it  was  atlerwards,  by  auth'-riii 
parliament,  taken  from  them  in  eft'ect,  by  obliging  them  to  commit  all  tl 
power  to  particular  persons  nominated  expressly  by  the  law. 

1  j>roceed  now,  secontlly,  to  inquire  who  may,  or  may  not.  make  a  te-tann 
or  what  pei'sons  are  absolutely  oblige<l  by  law  to  die  intestate.  And  this  lai 
is  entirely  prohibitory ;  for,  regularly,  every  person  hath  full  power  and  lib 
♦iO"!     *^  make  a  will,  that  is  not  under  some  special  prohibition  by  la^ 

'  * -^  custom:  which  prohibitions  are  principall3' upon  three  *accouDl!i: 
want  of  sufficient  discretion;  for  want  of  sufficient  liberty  and  free  will;  au< 
account  of  their  criminal  conduct. 

1.  In  the  first  species  are  to  he  reckoned  infants,  under  the  a^e  of  foor 
if  males,  and  twelve  if  females;  which  is  the  rule  of  the  civil  law.(/f: 
though  some  of  our  common  lawyers  have  held  that  an  infant  of  any  aire  • 
lour'  years  old)  might  make  a  testament,(</)  and  others  have  denied  that  ui 
eighteen  he  is  caj)able,(^r)  yet,  as  the  ecclesiastical  court  is  the  judge  vf  t^ 
testator's  ca])acity,  this  case  must  be  governed  by  the  ruleit  of  the  tveh^ia* 
law.  So  that  no  objection  can  he  admit  ted  to  the  will  of  an  infant  of  fi.'urt 
merely  for  want  of  age :  but,  if  the  testator  was  not  of  sutficient  diH.Ttl 
whether  at  the  age  of  iburteen  or  four-and-twenty,  that  will  overthrow  hi* 
tanient.  ^fadnicn,  or  otiierwise  non  compate^^  idiots  or  natural  fools.  i»en 
gi'own  childish  i)y  reason  of  old  age  or  distemper,"  such  as  have  their  ><ei 
besotted  with  drunkenness,* — all  these  are  incapable,  by  reason  of  mebtai 
ai)ility,  to  make  any  will  so  long  as  such  disability  lasts.  "  To  this  class  alr^ii 
he  ret'orred  such  persons  as  are  hunt  deaf,  blind,  and  dumb ;  who,  as  ihev  b 
always  wanted  the  common  inlets  of  unflerstanding,  arc  incapable  of  W 
aninnnn  tf:i<tatu1L  and  their  testaments  are  therefore  void. 

2.  Such  persons  as  are  intestable  tor  want  of  liln^rty  or  freedom  of  will ; 
by  tiie  civil  law,  of  various  kinds;  as  prisoners,  ca]>tive»,  and  the  like.i^^. 
the  law  of  England  doi's  not  make  sucli  ])ersons  absolutely-  intertable;  but  o 
leaves  it  to  the  discretion  of  the  court  to  judge,  upon  the  consideration  uf  ll 

{•)  <i'H|M|]^h.  (>r]>>i-  I'f'g-  P  1<  >*•  '•  <*>  I'erkinis  i  •V<3. 
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*Tliis  lias  lic<»n  thon^lit  an  error  nf  the  jm-s  in  Perkins,  and  that  four  br  im!»t.kk^ 
priiite<l  for  loiirtoon.  See  this  .«*ul'j«rt  h*Mrne«lly  investipitod  by  Mr.  liartfnre.  irh'"*c 
Hiidfs,  with  tho  loanivd  .ju(l;r«*.  that  a  will  ol"  ]iersonaI  estate  niny  be  made  by  a  ma* 
tlio  air«^  'jf  iVmrti'on,  and  liy  a  tViiiah.'  at  the  a^e  ol*  twelve,  and  not  sooner.  Harg.  to.  I 
li'J. — <l'niii'iTi.\N. 

ITowrv«-r,  l«y  the  lat<' Wills  Aot.  sTatiiti>  1  Yiot.  c.  26,  {|  7,  34,  it  i^  enacted  that  n"«i 
made  att^r  tin*  tirst  day  of  .January,  l-^oS,  by  any  person  under  the  age  of  twetiy- 
yoars,  shall  !»<•  valid. — Sffwakt. 

'  Scf  Swiiilmrno,  pt.li.  stct.  ■">.  <  >ld  a'ze  alone  does  not  Justify  a  prei^umption  of  th<*|tf 
int^«l>aciiy.  ( Ltwis  vs.  IN^id.  1  Vt>.  Jr.  l'J:i  hut,  when  nroonipnnicKl  by  gr«>«t  infirr..-' 
will  ho  a  oin'unistaiio.'  <»f  w«'i^'lit  in  estimating  the  validity  of  any  transaction.  X^rt 
vx.  Knl)ins.  W  Mad.  r.»*2:)  for  that  hy]>«->thetii"al  disability  which' is  always  *U}'|<»^ 
<'xist  during  infant  y  iiiav  really  >iilisist  wlion  the  party  is  of  age,  and  even  a  moch  p»i 
(logrco  of  in<'ai»ariiy.  th<»u;zli  the  rasi*  lu'  n«u  one  of  in^'anity.  or  of  lunacv,  rtricihr  !>|^ 
inj;.  SImtwocmI  »;.«.' Sjiinu Km  >i>ii,  !'.♦  Vis.  iiKS.  Kidgway  r*.  I>arivin,  8  Vea.  67.  Ez  j 
riannwT.  12  Ves.  44'.).— <'hittv. 

*S«'«»  Swinburne.  |»t.  -.  s.tt.  <'•.     A  rommission  of  lunacy  has  iwiied  again^  ip 


information  <hnuM  not  iM'PxInMtr.i  an.nn^t  thi-in  tnr  the  misaemeanourof  ttoutfti 
to  nlnain  a  will  from  a  woman  aldid.-d  to  liiiijor,  wh*in  »he  waa  under  raymfn 
ciroumytanccs  of  mind  to  make  (»m.. — Chitty. 
776 
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pcirtii  iilar  cimimstuncoHof  iliirosH,  whcthoror  no  HiU'li  person  coiiM  l»o  j*iipp«mcHl 
l«»  havo  tiherum  animiim  trMttintl*.  And,  with  rt^^anl  to  R'nu'-i.*ovfrth,  our  Iiiw 
diff«*i>  »»ti!l  iiinn'  iii:it«'rially  I'nnn  the  civil.  Anions^  th«  Homuns  thfrv  wat*  no 
diftfiiK  tioii :  ii  iiiarricfl  \v<itnaii  waM  a^  rapahh'  of  lKM|iK*uthin^  as  a  ti'nu'-r«olo  (f  * 
But  with  n*«  a  •niarrl«'«|  woiuaii  is  not  cmiIv  utterly  incapahli*  of  (ii*vi><in^  r*4HS 
Limh.  hiini^  i«x<vj»tril  out  «>f  tin*  »*tatuto  of  will«,  .*M  iV:  iWy  livu.  VIII.  c.  i"*,  »• 
but  aN*>  -^lit*  is  incawahh*  of  making;  a  tostanu'iit  of  vhafUU^  without  the  lifvnno 
oX  hiT  hu*>haiHl.  For  ail  h«'r  luTMinal  chattcU  aro  ahsohitvlv  hi^;  ami  he  may 
di^poM*  **\'  \wr  rhattfln  rral.  op  hhall  have  thoni  to  hiniHi'lf  if  lie  ^urviwH  her:  it 
m*i*uM  Im'  tln*n'l*orr  fxtn-nirly  i^<*on^i^tent  to  ^ive  her  a  |»ower  of  deli'Utin^r  that 
provi>ioii  of  the  law.  hy  hr<{ii4'athin^  those  ehatteln  to  another. (ii)  Yet  !»y  her 
nu**han<l  •«  lieenst^  she  may  niak<' a  testament  :(r)  and  the  hushand,  u]Hin  mar- 
ria;:t'.  fr»*«|Ui'ntly  rovmaiits  with  hrr  friends  to  allow  her  that  lieeuM* :  hut  Mieh 
Il«i-n''i'  i^  mon*  |irM|M*rly  hi"*  assent ;  for,  unless  it  he  ^iven  to  thi*  |mrti(*ular  will 
in  •jii*-^iion.  it  will  n<»t  Im>  a  r«ini|»lete  te^tament,  even  th«>u^h  tht*  hushand  Ik"- 
fop-hatid  hath  ;:ivr!i  ln«r  |H'rmisNioii  to  make  a  will.Or)  Yet  it  fhall  l»e  surtieient 
Xn  n|i-l  tin-  hushand  fnun  his  ;;4'nend  ri;;ht  of  administerin<;  hir«  wife's  e!!'e<*lj*; 
anil  aiitiiini^tration  shall  he  (granted  to  her  ap|H>intee,  with  Mirh  ti-«tamentary 
pafMT  atini'X'rd.  .M  So  that,  in  reality,  the  woman  niaki*s  no  will  at  all.  hut  only 
luinii'Tliiiii;  liki>  a  will:i  v'l  (^pcnitiii::  in  the  nature  of  an  appoint mi*nt,  th**  execu- 
tion lit  whirh  the  hushand.  hv  hi**  hoiid.  ai;ri*emt*nt.  or  covenant,  i**  Iniund  to 
alh'W  .V  i|i**tinctiori  similar  to  which  we  meet  with  in  tht*  civil  law.  For  tliou;;h 
a  '•on  who  was  tn  p',tt>titft  fntnnft.^  couhi  not  hy  any  means  make  a  tiiriual  and 
h'l^al  tc-Tam«iit.  i-vcii  thoui^h  his  tat  her  iicrmittcd  il.tji  vet  he  luii^ht.  with  the 
liki'  p»Tn»i'— i«»ii  i»f  his  tathcr.  make  what  wa-*  c-alled  a  d^tnUtn  no'Ttis  i'.iu^*i.  .1 1  The 
qncrFi-i«in'«ort  in  an  exception  to  this  p*ncral  rule,  for  slu*  may  di'»p<»>c  of  her 
c-liaTteU  hv  will,  without  the  j-onM-nt  of  her  lord:  /*>  and  anv  tenie-covrrt  niav 
iiiak«*  her  will  of  lt^imU.  which  are  in  her  poNS^••»^i^Ul  in  autt-r  Jnut,  u-*  «-xefutrix 
or  u«iTniui'«tratrix  ;  l''»r  tlu'si-  ran  nev<'r  In-  the  pniperty  of  her  liu<*hand  :  •■  and, 
if  «•'!•■  I:a«»  any  piM-ni«»he\"  «ir  M-parate  inaiiitnianee.  it  i«»  s^iid  nIh*  may  di«po«.e 
•  if  h.-r  -.iviri:,'**  Oicn-'Mit  'hy  testament,  without  the  <-oiitro|  of  h«r  hu'»-  r»|<,u 
|i:i:i'l  /  Ihil.  it  a  t'i-iiii'--«<>Ic  iii.mUcs  hci*  w  ill.  and  at'terwanU  marries. -u«-h  l 
^(iK*,  ijU'iit  niarrla^«'  i**  eNtri-mni  a  rev«Hatiori  in  law,  and  I'litirelv  \ai  at*-"*  the 
wdl    . 

If  l*trN..r»-.  iiji-apal'l  •  *»!'  makiii:^  t«'-taments,  on  acenunt  ot'  tlnir  criuiinal 
r'Mid  I't.  an.  ill  tin-  lir^:  piacr.  ail  traitor-*  and  !e|i»n'*.  I'rom  tin*  time  «if  M»n- 
vii'M'.ri;  I'-r  tli.-ii  tl.ti?-  :;iiimN  anil  chatteU  are  n«i  luiii^er  at  their  i»wn  dispo.'^ul, 
Imi    l'»rl«*:ii   1  !•»  t!»«-  Uini^r"     Neitlicr  can  a  /'In  .i,    >f'  niake  a  will  «if  ijimmU  and 

I'haTT.U.  t"r  tIhv  art-  t'orti-iti  d  hv  the  act  and  niann«-r  ot' hi*^  <icalh :  hut  he  mav 

•  •  • 

iiiak'-  a  d«  xi-'i-  "f  hi^  l;i!id-,  t"»r  thcv  are  n<>t  huhjeited  to  anv  forfeiture...  f  •• 
Ou'i.i'v^  aU'i.  thoM^'h  jr  he  Imt  t'^r  ih-ht.  are  incapahle  ot' makin*;  a  will,  so  loii^ 
a-  t  [.•■  Mutl.iu:\  r.ul'si'^t'*.  f.  .r  their  ir«nMl«4  and  chattels  are  forfeited  durin:;  that 
tirm-  /'  A-  ti»r  pcr-uMs  icuiliv  i»t  i»ther  <'rime>  >h<>rt  of  felonv,  who  are  hv  the 
civil   I.iw  pr.«  li:.|«d  iVom  maUiiiiX  tt*staments.  ,  a^  usurer*.  lilKdler-*.  and  others 

•  y     \  1. ::  ••  it  a^.i.  «v.  j; 

•  *  l:-!-    I  ■»  I..  I-.11  ixi. 

'  I  r  .-.  I     •     1.  1.       :.  .'  iM.k'li-li    1.  t«v 

-  •■:r       S-,    ••.'.*■  I      •'iri   *'l  '*  I'l"    Oiilj   44. 

'  P.  K    ..         f..M.  •«  rth    I.  1  i  Ii.-.  II.  II   K.  '  4  l..|-   !-•    -.*  r.  Wtui  Ail 

»  ■  :  '  .1     ■■       I  M  -I  j:i.  '  n-  ••»  >l 

•  /  '  .'».  I.  *  I  ii<    \li  lit   /k'- •»'.!•■ 

*  I*  .*  :!i  fli:-  <M-i'  111"  \\\\\  i-  'il"  If*  t'tViMT.  iiitt  !r  »!n  thi'  iluMp:ii'lty  of  thf  !r*!.il.»r.  tml 
Im*.*....   h.-  1,1-    ri-i  1:  . —  U   !•»  i"-«jM»'at!i.      Aipl  .1  -iiirl  ir  iili-iTv.itinii  :ii>|t1i.»i  t<*  th-- t.TlM>r 

!li-*-ifi      -  _•". -ri  *'\   III  i.k-f"»»  .    -ihil"!  .1  '■       .•'    '  .wii ^»- Niil-.  iiu«|  clijitt'"!"  nr«»  ti»rfi*ili-«l 

!•>  ?(!•-  !•  '  .tt'.'l  Mi.iirii'-t  'it  li'.>  •li'i'li,  :iitii'>n;;Ii  h''  iiLiy  tii:ik«'  11  di'visi*  lit'  hi«  hind*,  tor 
tl»»-v  .«!••  »i  'f  -11'  ■•  ■  |.  I  Ti  .iin  t' 'rl.-iiiiif.  P''»wil.  'Jt.!.  TImi*.  uN.*.  iMit!.iw<«.  t}iiMi;'h  it  U» 
h'lt  !-'r  ■!••'.•.  ■  .i:.-  -.li  I  t<»  I--'  ;!i.' »|n'«i.'  «'f  ni.ikin::  H  will:  f«»r  lh«'ir  jJin-U  :iiid  •-h.ilt«'N 
Bz*-  t'.'-S'it'-l    lurin/  tIm-  fin."    I*.i'    A^-r.  ti!.  /^  ••-•'.  \*'>'  tin*  null:iwr>  -.iil-i-l-    -Km*. 

*  Lifnl-  li»-\«t  '.i.  I.-  t'-i1i  :*.l  w.tl..iUl  .111  att.iitid'T  l-V  «'<»ur*»' nf  l.iw.  I  '  Iii*l.  "''i;'  Mini 
n'«w  III  ;i'!  e.!»lir.  i'"!".!.*  I'.-  Iiijh  trt-a-'Mi.  pftit  triM-Mni,  nr  iinird'T.  i»r  ali'ttili^  tliik*e 
•TTMi'".  '-x'tMi  |.  t«i  T*ii-  tli-ini,,  i.^.iii  lit'  :inv  h«-;r.  n«»r  t«»  thf  |ir»*Midit*«*  **f  tin*  ri|:Kt.<%t  IvlW 
of  .iii\   "'li-r  ImT-iiTi*  th.tli  \\v  -►tr-'lidiT^,     ."^lal.  '•<  <nsi.  III.  r.  ll'i. — CuiTH. 
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of  a  worso  stamp.)  by  the  cominon  law  their  testaments  may  be  ^ofxi.  A- 
ill  ^rt'iicnil  tlio  rule  is,  and  lias  been  so  at  least  ever  since  Glanvir*  tiini*.  / 
libvrit  .sit  cujitfU'Htniue  ultima  I'olunta,^. 

Lrt  us  next,  ?/t/A//y,  consider  what  this  last  will  and  testament  i-*.  ^ 
alin()>t  evcrv  ont*  is  ilius  at  lihertv  to  make;  or,  what  are  the  natun 
ineideiits  of  a  tostamoiit.  Testaments,  both  Justinian (^')  and  Sir  E^i 
(\)ke(/.')  a^reo  to  be  so  ealled,  because  they  are  t**.'<tatio  mtnti^:  an  et 
which  seems  to  savour  too  much  of  the  conceit ;  it  bein^  plainly  a  i*ul»^tJ 
derived  from  the  verb  tfsfari,  in  like  manner  as  Ji/nimt*ntum,  ihrrrmeht'ii 
others,  from  other  veri»s.  The  definition  of  the  old  Konian  lawvers  i?« 
better  than  their  etym(»Iotr;v' : — **  I'ohtntatis  naatrre  jfotfa  ^t^htentia  dr  f«>,  q*n*> 
]fOst  iHortnn  .suam  Jirri  vrlit:*\l)  which  may  be  thus  rendered  int*i  £Di;li>h 
*'nOT  ^^'^'^^  dechiration  of  a  nunrs  intentions,  *whioh  he  wills  to  Ih»  |ierl« 
-'  atler  his  death.*'  It  is  callefl  itcnteHtia,  to  denote  the  ein-um^j" 
and  prudence  with  which  it  is  supposed  to  be  made :  it  in  V'tluntati*  n*t4r 
tentia,  because  its  efficacy  depends  on  its  declaring  the  testator's  inti 
whence  in  England  it  is  emphatically  styled  his  mil:  it  is  ju^a  s«nktn*U'i 
is,  drawn,  attested,  and  published,  with  all  due  solemnities  and  tnrnir*ot'Ij 
is  de  eo,  quod  q\iii<  pout  rnortrm  sunmjicn  velit,  because  a  testament  is  of  ik 
till  alter  the  death  of  the  testatt)r. 

These  testaments  are  divided  into  two  sorts :  trritten,  and  rerfnil  o 
cvpdtice;  of  which  the  former  is  committed  to  writing,  the  latter  d« 
merely  upon  oral  evi<lence,  bein;;  declared  by  the  testator  in  t-jimni*  U 
sufficient  number  of  witnesses,  and  alterwards  ivdueed  to  writing.  A  < 
codio'lhis,  Si  little  book  or  writini^,  is  a  su])plemeiit  to  a  will,  or  an  ad 
made  by  the  testator,  an<l  annexed  to,  and  to  be  taken  as  part  of,  a  testa 
bein<x  for  its  exj»lanntion,  or  alteration,  or  to  make  some  addition  m. « 
some  subtraction  from,  the  former  disposition  of  the  testatur.^w;  Thi; 
also  be  either  written  or  nuncu]>ative. 

But,  as  rninnipittim  wills  aiul  codicils  (which  were  formerly  more  in  n«M 
at  present,  when  the  art  of  writinLj  is  become  more  iiniven«al)  are  lia' 
p'cat  imjMJsitions,  and  may  occasion  many  perjuries,  the  ^statute  of  fran 
Car.  II.  c.  o,  hath  laid  them  under  many  restrictions;  except  when  ma' 
mariners  at  sea,  and  soldiers  in  actual  service.  As  to  all  other  pew 
enacts:  1.  That  no  written  will  shall  be  revoked  or  altered  bv  a  snb*^ 
nuncupative  one,  except  the  same  Iw  in  the  lifetime  of  the  testator  redw 
writing,  and  read  over  to  him,  and  ap)»roved;^  and  unle8A  the  9ame  ber 
to  have  been  so  done  by  the  oaths  of  three  witnesses  at  the  leas^t;  wl 
statute  4  «!^  5  Anne,  c.  1(),  must  be  such  as  are  admissible  upon  triak  at 
mon  law.  2.  That  no  nuncupative  will  shall  in  any  wise  be  ;:ood,  whei 
estnte  bequeathed  exceeds  80/.,  unless  proved  by  thn»e  such  witne^ie?. pi 
at  the  making  tliereof,  (the  lioman  law  recpiirin^x  seven, yn)  and  nalf^ 
j^-j.  -  or  some  of  them  were  sj)ecially  i*ef|uire<i  to  Itear  *witneM  th^iv 
-'  the  testator  himself;  and  unless  it  was  made  in  his  last  siekne«>. 
own  liabitaiiini  or  dwellin;x-h<>nse,  or  where  he  had  been  previoo^lj  m 
ten  days  at  the  least,  ex<'ej)t  he  be  surprised  with  siekiie&:s  on  a  jonro 
from  liome,  and  dies  without  returning  to  his  dwellin^f.  3.  That  no 
cu])anve  will  shall  be  ]»rove<i  by  the  witnesses  atter  six  months  frf»i 
making,  uiiless  it  were  put  in  writing  within  six  days.     Xor  shall  it  be  p 

(*,  (;.m|,.Ii.1i.  p.  1.  c.  12.  (i>  Ff.  2S,  1, 1. 

(*•  /-.  '- 1--  '•  (".jiJi-l..llih.  p.  1,  c  1, 1 1. 

1^,1  ii-i.  J,  m.  ^Mf  l„rt.  11,  lOL  1^ 

(*(l  Iri't.  ni.n'2-2. 


'  I'nt  if  SI  le.L'iicy  irivt-n  I'V  a  \\riit«»n  will  has  Infixed,  or  is  void,  ^ifm>a  tben^ 
sneli  li'^Moy.  th«-rt'  i>  i)<>  written  will:  nnd  a  nnnrujKitive  roilicil  is  quan  an  nriciB 


lor  >(>  much,  not  an  :iltiTati<Mi  of  that  di<]>osition  which  had  provicniMT  Dmniif* 
mined,  or  whii'h  was  \u  its  (i.Mtion  void.    Stonywell's  eusi'.  T.  Ravin  m4     And  1 


wliich  says  that  no  writ  ten  will  siiall  )>e  repealed  or  niteretl  bv  a  nunraMtirt 
chx's  not  prnhihit  the  disposition  by  s>ueh  codicil  of  that  which  is  not  dlsnoaedof 


writti'U  will. — CuiTTV. 
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ill  fourti^on  days  aAor  the  death  of  the  testator,  nor  till  pn^iemi  hath  first 
Muetl  ti>  call  in  the  widow,  or  next  of  kin,  to  contest  it,  if  tney  think  proper. 
Thus  hath  the  lcp»iaturo  provided  a/n^inst  any  frauds  in  setting  np  nancupatiro 
rills,  by  so  nunier«>UH  u  train  of  re(|uisitoH,  that  the  thing  itself  has  fallen  into 
tiauM.\'  and  iH  hanily  uvrr  heard  of,  bat  in  the  only  instance  where  fkvoar 
Mitfht  to  Ik*  shown  to  it,  when  the  testator  is  surprised'  by  sadden  and  violent 
ackuefiH.  The  testamentary  words  must  be  spoken  with  an  intent  to  bequeath, 
lot  any  hxme  idle  discourse  in  his  illness ;  for  he  must  require  the  bystanders 
o  bear  witness  of  such  his  intention :  the  will  must  be  made  at  home,  or 
imon^  his  family  or  friondM,  unless  by  unavoidable  accidents;  to  prevent  im- 
KwitionM  fn>m  strangers:  it  must  be  in  his  laat  sickness;  for,  if  he  recovers,  he 
Bay  alter  his  dis|>ositions,  and  has  time  to  make  a  written  will :  it  mast  not 
m  *pn>ved  at  too  long  a  dirttance  from  the  testator's  death,  lest  the  words 
liould  eHca}Mf  the  memory  of  the  w^itnesses;  nor  yet  too  hastily  and  wtthoat 
loticts  lest  the  lamily  of  the  testator  should  b«  put  to  inooiivenienoo,  or 
ttrprined.* 

As  to  written  wills,  they  need  not  any  witness  of  their  publication.  I 
peak  not  here  of  deviseH  of  lands,  which  are  quite  of  a  different  nature;  being 
onveyanc^es  hy  statute,  unknown  to  the  feodal  or  common  law,  and  not  under 
be  same  jurimiiction  as  personal  testaments.  But  a  testament  of  chattels, 
rritten  in  the  testator's  own  hand,  thougli  it  has  neither  his  name  nor  seal  to 
if  nor  witnesses  pn^sent  at  its  publication,  is  gcMid,  provided  safBcient  proof 
aa  be  had  that  it  is  his  handwriting.(o)  And  thougn  ^written  in  an-  r*5Q.» 
iher  man's  hand,  and  never  signed  by  the  testator,  yet,  if  proved  to  L  " 
e  aci*urding  to  his  instructions  and  approved  by  him,  it  hath  neen  held  a  good 

(•)  OtHltilph.  p.  1,  c.  21.   aOb.  Rrp.  9aO. 


*  Nunru]iativ«»  will**  an»  not  favouritoA  with  court*  of  probate,  though,  if  duly  proved, 
b^y  an*  •'<|ii;illy  fMitltl«Hl  to  \n*  pronoun<*o(l  for  with  writtt^n  willn.  Much  mor^,  hinri^ver, 
I  nN|ui«it«-  to  tli<*  diK'  pnxif  of  u  niini'U|uitiv«*  will  than  of  a  writt4*n  ono,  in  M*v«'rul  fiar- 
4nilHr<«.  Ill  tlif  t)r*>t  pl;ir*>,  tin*  |»n»vi^i<ul•t  of  th«*  ^^tutiito  of  fmtitU  munt  b^  4rfr>w/y  Cdtn- 
IiihJ  wkth  to  I'ntitlc  iin>  nini<'ii|i:itivi»  ^%iH  to  ]iro)Mit<*.  (\inHt>i|uontIy,  th«*  alwemt'of  duo 
roof  of  luiy  on<*  of  thi^M'^-  -that  mioinin);  th«»  r>*tittUo  h'jifium,  or  falling  U|Min  penon*  to  liear 
iUi4.*«v(  of  the  iK't,  for  instant**'.  ( iWnni*t  vji.  Jiu*kiton.  1  l*hillim.  lUl.  Parnona  «v.  Millf^. 
Nd.  VXn — i*(  fiital  lit  onr<>  t«i  :i  r<i.M>of  till**  ((|>€*cie)«.  liut.  aildiHl  to  thin,  and  indf*ra*ndcnt 
f  tlie  ittatuto  f»f  fraii<U,  tUe  jUrtum  of  u  niinou|Nitivt*  will  r<N)uir«*a  to  be  provtHi  hy  eri- 
•ncv  u)on»  Htrirt  unil  strinpMit  than  that  of  u  written  on<*.  in  every  pingle  particular, 
'his  ii*  ri'*{uiMt«'  in  oon^'idfration  of  the  faciliiie*  with  which  fraud  in  sottmg  up  nuneo- 
aiive  wilU  Hff  olivioui«ly  uttcndiil. — fa<*iliti«*tt  which  aliaolutely  require  to  be  counteracted 
J  cynirtA  in->i->ting  on  t\w  ^trirti*rtt  proof  an  to  the/cirfti  of  auch  wills.  The  tt^ntamentary 
ipttciiy  of  tlit*  d•H?t^a^«^.  and  t)i«*  aMtnu*  tt-Momii  at  the  time  of  the  slleced  nuncupation, 
mat  a|ip«*ar  hy  iUv  clcan^^t  an<i  mont  indii4putahl«»  teatimony.  A)K>vefJl.  it  must  plainly 
Evult  from  th«*  cvi<lfnr«*  that  the  inrttrunirnt  pro}K>unded  contains  the  true  nutrntance 
ad  iDi|M)rt.  at  lcaj*t.  of  thf  alh^gt'il  nunciqiation.  and  conMHiuently  that  it  embodiea  the 
M*euM*<rH  r,u/ (4*«taniiM)tary  int«'ntion^.    I^^mann  rs,  Honaall.  1  Addnma,  3H9. 

Til**  otatut**  of  fiau«U  i^  iinp*'rativi*  that  a  nuncu|»ative  will  mtt>t  be  proved  by  the 
ilh«  of  thn'«>  witn**^"*!^ :  th»T«>fore.  Hiii>|MMing  no  mor«»  than  three  witm*Mie0  were  prwK*nt 
i  th**  Hiakin^  of  -tufh  will,  the  clcnth  of  any  one  of  them  In^forc  puch  proof  hsa  been 
imiallv  uij'h'  will  r«*n«l«T  thi»  nuncu|»ative  will  void,  however  clear  and  unauapected 
tie  «-vi<l>'nt**>  of  thi*  two  •surviving  witn«*A<M»H  to  the  trannaction  may  be,  (Phillipa  r«.  The 
'arii'h  of  St.  iMfnii-nt '•*  hant*-*.  I  E>i.  Oa.  Ahr.  44K|:)  though  at  law  the  ex<*cution  of  a 
Titt«*n  will  >•»  usually  prov<'*l  hy  «>alling  ime  of  the  aulincnhing  witn«*Mea;  and,  ncHwtth* 
tanditik'  it  in  th«>  ;:tii«-ral  riih' of  o«|uity  to  examine  a//  the  aubacribing  witnewea,  thb 
il«  d*m-n  not  aiiply  %%-h*'n  any  of  the  witncMea  are  dead,  or  cannot  be  discovered  or 
rought  witliin  tiit*  juriMliction. — C^iiirrr. 

*  But  nunt-upiitivi*  wilN.  if  niado  after  the  lat  of  Januarv,  IHilH,  are  no  longer  valid  at 
11:  for  hy  thi*  WilN  Act.  1  Virt.  c.  lV».  s.  1),  the  '21»  Car.  II.  V. .'( is  rept^led  to  this  extent, 
ad  it  i-«  f*n.'trt*ni  that  no  will  «hidl  l>e  valid  iinlf**^  it  shall  lie  in  writing:  but,  bvs.  9,  the 
ilia  of  •«*il«li*>p«  an<i  niarini*r>.  )M>ing  in  acttial  military  sen'ice  or  at  sea,  may  dispose  of 
leir  }N>rkon:il  estate  ai«  th^y  might  have  done  liefore  the  act ;  and.  hy  a.  12,  the  acH  b 
oc  til  atriN't  c«>rtuiii  provi^it»n«  of  atat.  11  UtH>.  IV.  and  1  W.  IV.  c.  00,  with  rsapect  to 
%m  wilU  i>f  ]M*tty  oIHi^itm  and  H«Mimen  of  the  r«>yal  navy  and  marinea  so  fhr  as  relates  to 
leir  wagi*4,  priiA-niom-y,  or  allowances.— ^tbwabt. 
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testament  of  the  personal  cstatc.f/?)   Yet  it  is  the  safer  and  more  pnid«'rit 
unci  leaves  less  in  the  breast  of  the  ecele^iastical  judjj^c,  if  it  be  si;^ne«i  mf  m 
bv  the  testator,  and  i)ublished  in  the  presence  of  witnesses :  whirh  la*! 
always  required  in  the  time  of  Bracton^C^)  or^  rather,  he  in  thib  n'>i'i-t'i 
implicitly  copied  the  rule  of  the  civil  law.*' 

Ko  testament  is  of  any  etiect  till  after  the  death  of  the  testator.  "-V/w. 
testamentum  morte  cousuminatum  est:  et  voluntas  testntoris  est  awhvlatori*t  u^y 
7nortrm.'\ry^  And  therefore,  if  tliere  be  many  t^istamcnts,  the  last  overt L 
all  the  former  :(s)  but  the  republication  of  a  former  will  revokes  one  ut"  ai 
date,  and  establishes  the  iirst  again.(^)" 

Heuce  it  follows,  that  testaments  maybe  avoided  three  ways:  1.  If 
by  a  person  labounng  under  any  of  the  incapacities  before  mentioned :  : 
making  another  testament  of  a  later  date:  and,  3.  By  cancelling  nr  n-vi 
it.  For,  though  I  make  a  last  will  and  testament  irrevocable  in  the  rtp* 
words,  vet  I  am  at  liberty  to  revoke  it :  because  mv  own  act  or  wonN  <i 
alter  the  disposition  of  law,  so  as  to  make  that  irrevocable  which  is  in  it?> 
nature  revocable.(u)  For  this,  saith  lord  Bacon,(ii?)  would  be  for  a  n:; 
deprive  himself  of  that  which  of  all  other  things  is  most  incident  t«»  \\ 
condition;  and  that  is,  alteration  or  repentance.  It  hath  also  been  held, 
without  an  express  revocation,  if  a  man,  who  hath  made  his  will,  aftcn 
marries  and  hath  a  child,  this  is  a  presumptive  or  implied  revocati«.fn  • 
fcirmer  w-ill,  which  he  made  in  his  state  of  celibacy.(jr")"  The  Komai> 
also  wont  to  set  aside  testaments  as  being  innfficiosa,  deficient  in  natunti 
if  they  dishiherited  or  totally  passed  by  (without  assigning  a  true  aii 
^-Qo-i  *ticient  .reason)(//)  any  of  the  children  of  the  testator.fD  But.  i 
-'  child  had  any  legacy,  though  ever  so  small,  it  was  a  proof  iii;i 
testator  had  not  lost  his  memory  or  his  reason,  which  otherwise  the  hw 
sumed;  but  was  then  supposed  to  have  acted  thus  for  sonic  substantinK: 

{P}  ComJn^  452,  453,  4i>4.  (-)  S  «*p.  82. 

(f)  /..  -2,  c.  2ii.  <«y  Kl.?m.  c.  19. 

(")  Co.  Lift.  1.  ,')  lA>nl  KHjrm.  Ml.    IP.  Wma.  S4. 

(•i  LitL  J  m'i.    Perk.  478.  {9)  tret-  U«ik  i.  e.  lik 

(()  I'crk.  47'J.  ,      ('.>  Iiut.  2,  Its  1. 

'®  But  til  is  distinction  between  wills  of  ronl  and  personal  estAte  is  now  entirely  i^  I 
BO  far  us  it  rolatos  to  wills  made  after  the  1st  of  Januar\',  1S3K:  for  bv  .«.  ?»  of  siiit.  1 
c.  26  it  is  enacted  that  no  will  shall  l»e  valid  unless  it  nhall  be  fii^rned  at  th«^  f  *^t  * 
testator,  or  by  some  other  ]»erson  in  his  presence  or  by  hi*  direction  :  and  such  <i:i 
shall  be  made  or  acknowledjjetl  hy  the  t«'stAtor  in  the  presence  of  two  or  niort»  w/i 
at  the  same  time,  and  buch  witnesses  shall  attest  and  ^hall  i^ulisoribe  thf  will  i 
presence  of  the  testator  :  but  no  f(»rm  of  attestation  shall  In*  n«»oossor>' :  ami.  by  *.  1: 
will  cxecuti'd  in  this  mann*^'  shall  be  valid  without  any  otiier  puhlioation. — Sttwi 

"  Tlii'*.  hinl  lA»u;ilil)Orou;;li  oljservi"<l,  wjis  the  most  jreneral  maxim  he  kneir,  tMi: 
VJt.  AVarnor,  4  Ves.  *J10:)  it  is  essential  to  every  t»»stamentBr>'  instrument  that  it  n 
altered  even  in  arUr'tffi  nmrtis,  ( Hah'h  vs.  Svnies.  I  Turn.  &  Riisi*.  92:)  irrevocahilitT 
destroy  its  essence  as  a  last  will,     llobson  vs.  Blackburn,  1  Addams,  278.     Rexd  ye. 
gold.  10  Ves.  ;^7y.  — CuiTTV. 

"Kepul»li<vition  of  a  will  makes  the  will  s])eak  as  of  the  time  of  nuch  PPra>lK 
Long  IX  Aldred.  3  Addams.  ;'>!.  Go<Kltitle  nt.  Meretiitli,  2  May.  k  Sel.  14.  If  a  m 
a  second  will  revokes  a  former,  but  k<*eps  the  first  undestroyed,  and  afterward*  At 
the  s(K:ond,  wliether  the  first  will  is  tliereby  revived  has  been  much  quet>tioii«>d. 
result  seems  to  be  that  no  general  an<l  invariable  rule  prevailA  upon  the  »ubjc^n. 
muMt  depend  upon  the  intention  of  tlie  ti^tator  as  that  ia  to  DO  collected  froi 
circumstances  of  each  particular  <*as4\ — Cuittv. 

"  But  by  1  Vi<'t.  c.  2i'),  s.  !'.♦.  no  will  shall  be  revoked  by  any  preemption  of  ao 
tion  on  the  jrround  of  an  alifriiiion  in  cin-umstanees:  it  is,  however,  exprewly  pn 
(s.  IS)  that  a  will  shall  lit>  revoked  by  marriap\  l>ut  that  no  will  ahall  be  reroktHl 
wise,  or  lait  by  another  will  or  eoilieil  exe<*utiHl  in  the  manner  hereinbefore  mrar 
or  by  some  writing  <li>elarin^'  an  intention  to  revoke  the  name  and  executed  i 
manner  in  which  a  will  i^  n*«|uired  to  be  oxecutetl:  or  bv  burning,  tearing,  or  ocb 
destroying  the  same  by  tlie  te>iat(^r.  or  hy  some  pi-rson  m  hia  preaence,  with  the 
i.ion  of  revoking  the  same:  and.  hy  s.  21.  no  alteration  in  a  will  shall  hare  ibt 
unless  exeeuhMl  as  a  will :  and,  hy  s.  *J'2.  no  will  rovokoil  ifhall  be  reriTed  oCbi 
by  a  re-execution  or  a  codicil  !<»  revive  it. — v^tew.\rt. 
7yo 
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aihl  ill  -^iH'li  r:isi'  no  q^ttrrht  in"j(h''in.\i  tfAtamrnfi  wim  allowor].  TIiMifO  iir«>l»ably 
liuj*  :iri«»oii  that  <;n>uiHilt'KH  viil;;ar  orror,  ot*  thi»  iirorsnity  of  Ifaviiiir  tin*  lu'ir  a 
^liilliii::.  <<r  >omr  ntlifr  4'.\|>ross  loic^iry,  in  ortliT  to  (li^ill)l<'rit  liiin  I'tTiTtiKilly : 
whf  rr:i!«  till-  law  ot'  Kiiiflaiiti  makes  no  Huch  const niiiicl  HiipjHisitions  ot*  tor*^«*t- 
fulm*;*!*  <ir  in^aiiiiv;  and  tln'rct'on*,  tlioiit;h  tho  li«Mr  €>r  ii<*xt  of  kin  Ih*  totallv 
omittcfl.  it  ailniits  no  t/urrHti  t/i'i/^V/'W  to  m^I  iisifio  niioh  a  ti*stanu*rit.** 

\Vr  an*  iifxt  to  oonsidrr,  ftnirthly,  what  in  an  oxcoutor,  and  what  an  mI- 
niini**trati>r ;  aiiil  how  thoy  arc  ))oth  to  Ik*  a)))N)intc*<l. 

An  «'Xr<iitor  is  he  t(»  whom  another  man  commits  hv  will  the  execution  of 
that  hi-^  laM  will  and  testament.  And  all  |M*rHonH  arc  capahic  of  hehii^  executors, 
that  an*  (-a]»:ihlc  ot' makini;  wills,  an<l  many  others  Upsides;  as  Irnic-^-o verts'* 
and  infants:  nav.  even  infants  unhorn,  or  in  rmtre  s^i  mfn\  niav  Ik*  made 
exerut<»r^.ii/ )  But  no  infant  can  aet  as  Hu<'h  till  the  a^*  of  seventeen  yean* ; 
till  whieli  time  administration  must  Ik*  granted  to  s«)me  other,  f/wr/r /if/"  minore 
ititit'  ■  '* '  In  like  manner  as  it  may  he  granted  duranti*  nh/trntiii,  aw  jH*wlt^nt^  Ute; 
when  the  executor  is  out  of  the  realm,f#;)  €»r  when  a  suit  is  eonimeiiced  in  tho 
ecch»*ia>tir;il  eourt  touching  the  validity  of  the  will.^//)  This  ap)H>intment  of 
an  i'X«M-utMr  is  ensential  to  the  makiiii;  of  a  wilhir)  and  it  may  Ik*  jH'rformod 
either  l»y  express  words,  or  such  as  stnmi^Iy  imply  the  same.'*  nut  if  tho 
te*«tator  makes  an  in<'omplete  will,  without  naming  any  executors,  or  if  Iuy 
name**  ineapahle  ]K*rsons,  «>r  if  the  executors  namt'fi  refuM*  to  act  :  in  any  ot* 
th«-?«e  eji-^en,  the  oniinarv  must  *i;rant  administration  mm  (*fiftinirntn  r«.-|vi 
annt.i'.  f'  to  Mune  other  person  ;  and  then  the  duty  of  the  administnitor,  *• 
af«  aN«»  when  he  is  <'onstituted  <mlv  dunniU'  viinure  (rtafr,  Ac.  of  another,  is  very 
little  ditli  rent  from  that  of  an  executor.  And  this  was  law  so  early  as  tho 
rei;rn  Ml  llrnry  II.;  when  (flanvil  y)  informs  us,  that  ** (fstamt-nti  f.nrut'trr.*  rwr 
tit*'»nt  I/,  Y"''>  ttstutor  //«/  A'**'  t'lttjtrit,  ti  qnihu»  mrom  ipitr  rt,ftntnsrrit ;  j»i  r-ro  teS" 
fiif"r  /i '//'..>•  ii'i  /iiw  nnmhoirrrit,  p*Kisufi(  projiintpii  tt  nttistniffuhtfi  tjtsitta  th/unrti  ad 

Hut  it'  the  di'ccased  diiMl  whollv  intestate,  without  makinir  either  will  or 
«."\.  •  litMi-.  then  i^eiientl  Ictti-rs  of  adnlini^tnltion  mu>t  he  i^ranted  l»v  tin'  ordi- 
iiar\  t"  ^)i«  li  administrator  as  the  statutes  of  h^lward  the  Third  and  llmrv  the 
Kiirliili.  iMi»»re  ni«-iiti(»i)ed.  dire<'t.  In  <'onsequeiice  of  which  we  may  ohM'r\'e, 
1  Til. it  the  oniinarv  is  i  onipellahle  to  ^int  adniini^^tration  of  the  •toinU  and 
chattt-U  •»!  the  wile.  X**  the  hu^haiid  or  his  representatives  :i /j  ^  and  of  the  hu*- 
fti;in>r**  rll«'«t»*,  to  the  widow,  or  next  of  kin;  hut  he  may  ^raiit  it  to  either  or 
l»«»Th  at  hi**  di'^eretinn..  i »  li.  That.amoni;  the  kindn^il.  tln»se  are  to  he  pn'ferrcd 
that  an*  thf  nean>t  in  deijree  to  the  intestate  ;  hut,  of  jH*rsons  in  eipnil  dei;n»o, 
ihf  ••riliiiary  may  take  whieh  he  pleases. (A')  S.  That  this  titiirnrss  or  pr^ipin- 
«jiiity  «»i  dt'irn-i-  r»hall  In*  rei'koned  aci-onlin^  to  the  mmputation  of  the  civilians  ;>  I) 

•  W,-i   *in,».   |.   l..*»'.Vi.  <#■/..  T.r.«. 

^    \^-tlt  I'lT  K%  .    l-^.  (•iCn.  (*«r.  1(M.   ftit.a»Ckr  11.  c.  &    1  P  Wb»  3M1. 

:  I'.:-*   ■  tj  .«    Sulk.  ::*'•.    >itr*  :k;2 

•  \\.i::   .    I      11  «t  .>1  (i,  l*nv.  Mikttr.  Ml. 

.'   Ml  1:   \'  r   -■:    r.  III*.  ?• 

■* « '■■ijTt- ••!'  |'ri»*«;iti'.  li'i\%i'\  t-r.  I'Mik  with  mui'li  jrri'iit«*r  j»*aloti*y  at.  and  r***iuir««  m«r^ 
•  •r  I.J- Ti'  •'.."l-ii-f  111  -^Min-nri  ni.  :in  inotKi'inu<«  ti'^laiiifnt  than  <»ne  whii*h  i*  ri^n'w»M»til 
with  ''.•   f*  -vitoi-  •lii::>  -  aiitl  \Mth  n.iturul  iVflin^.     Hrof*dt'i)  u.  Hrown.  l!  AihUni^.  441'. 

!>.•*        •■;.  tk.  ::  .V'i'l  oil-.  -"7.     rmrn. 

■  1' iT  I  '■  ■  .■  •  '  -lixiiM  11. 1!  !..'  :i]l«n%i>d  t«»  iH-t  «•  nil  ♦•x<M'iitrix  f>r  ui|inini*tr.itrix 
w;rfi-'if  Tf.i-  i-*t  nt  "'l  h»T  !iit->lMn*l :  l«»r,  a-*  h»'  would  h«»  iin*w«*r.iM*'  for  lii»r  iiet«  in  •»itli«»r 
i»f  ti.' -•  ■  t|  11  t.«-'.  lit- iiii::lit  n'»t  t't  tn«  ••xpn-tMl  t«»  ihi*  ri—jMin-il.ility  iinlt>4  hy  hi*  i»wn 
•-«.ni  ■ri-  n-  f.  ^•.-  1  An'h't-.  117.  e.i-i.-  lt»l.  It  miirlit  l>e  tM|uiillv  injurioiit  in  the  Iei*iit4««*»i. 
rT»-d:T-  T-.  -r  ii.  \f  nt"  kin  'ii'  a  tf-taior  of  iiiti-stat**.  if  h  inurri<*<|  wnninii  wen*  ulli>wt«4i  to 
ftf-t  :w  tXi-  ii!nx  t.r  ndiiPTii-tratnx  whi'?i  Iht  hur«ltjind  wa-*  not  am«*nah|t»  to  ch««  i*«»urtii  of 
thi- «'"Mn?r\  .  t'-r.  it'  *hf  -houjil  wa-tt*  tin*  nsset;*.  the  |mrtiiv  inti*ri'-ttHl  would  har^  no 
r>*ni«*dv  'i«  tit**  hu^l>aiwl  inii'«t  )•••  jnin***!  in  any  aetinn  l>n»U|eht  apiin^t  her  in  n*s|M*cl  of 
fliji-h  tr!if.».irti..n«.    Tavl'T  vs.  Alh'n.  *J  .\tk.  *Jl.l.— <'iiittt. 

'•Swinl'iirnt-.  in  pt.  4.  f««'i't.  4  of  his  tn*atiH4*,  iiuppli«-s  many  inntanenn  in  whii*h  (h^ 
int«ntioii  fif  11  tt-^tntor  tn  iip|M>int  (*<*rtAtn  |H>n*ons  hin  executors  may  Im«  implianl,  thmtnK 
ho  huA  nut  de»enhtf«l  iIumu  ev  wwiim';  and  hce  i'ickering  w#.  Towort,  Ambl.  3f»\-— ^%v«%. 
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UTid  not  of  the  cunonisls,  wliidi  tlio  law  of  Bn^lnnfl  iii]opti>  in  Ih*  duM 
real  owUitM  :(tn)  becauao  in  lliu  civil  computation  ihe  inm'Hjilf  hfrniwlf 
terminus,  a  quo  the  Hovcirai  dogreoH  are  n  did  lie  red.  anil  not  llir  (^mnxm  &m 
according  to  Iho  rule  uf  tho  caiioniHtx.  And  tberprini  in  tlio  flrot  pls'-r  th 
droD,  or  (on  fuiluro  of  uhildron)  the  parents,  of  tin;  <l»t.'c«Kcd ,  an<  pntitlFyJ 

-'  the  I'liildrou  are  allowed  fhu  pr«fer«nc»^i>)  Then  follow  l<rntlii 
^rrandrathcrB.(v)  uqcIoh  or  nepti«WB,(r)  (and  tlic  fi'Rutto«  of  i-a^  i-lu*  i 
ivcly,)  ttnd  la«Uj  oonsins.  4.  Tlio  half-blood  w  admitted  to  th»  ikdnict) 
ua  woll  ae  lh«  whole;  for  thoy  are  of  the  kindrvd  of  tlio  ini^ytud-.  an 
cxctudvd  from  tnhtritiuicnN  of  land  upnn  ferid.il  Dwwjnm.  Th«jr*for*  the  I 
of  til u  hnlf-blund  fhull  i^xdudi!  tin,*  undo  of  the  wlmlv  hinod ;(;)  and  tl 
uary  may  umut  udmiuiHtrAtion  lo  the  HJoterof  tltn  half  nr  ibo  l-nr-tli^r 
wholo  blocd,  at  his  owti  di!tnretion.(0  l>-  If  noni>  of  thn  kiiidmd  will  ij 
administration,  a  creditor  may,  by  cuatoiu,  do  it.(w)  fi.  If  tht'  i-x-x-olnr 
or  dii^  intestate,  tho  ad  ministration  ntay  be  ffranipd  li>  ilii-  rr^HjiJunrv  I 
in  exdusion  of  tho  next  of  kin.(w)  7.  And  limtlr.  tlio  ordlnnry  may'.  li 
of  all  thcjM!,  commit  atlniiniittriition  (an  he  ini^ht  Imve  d(ino(T>  bwlirr  i 
Lute  of  Edward  III.)  to  Mich  dimnwet  pcnuin  ilh  Ik-  Bjijmirr^  of;  ur  nia^ 
litttera  ad  coUigemium  bona  defuncti,  which  neither  nialciv  him  esf«-r.r^ 
administrator ;  his  ooly  binsinesB  bein^  to  koep  tliv  ^•(nl!>  in  liit  >>nfr  i-nati 
and  to  do  othw  actn  thr  tho  b(in«At  of  Biich  sf  ar*  entill.>.d  l.i  ttii>  prt-pi 
tho  de<'enHcd.(j)  If  u  bturtinl,  who  has  no  kindn^d,  h«infr  nultiut  pl<\t, 
one  clnu  that  han  no  kiiidrvd,  diex  int«»t«lT<  tuid  wilhont  wife  or  ciiiM.  I 
formerly  lt(.<4!n  buld('jj  that  tJic  ordinary  might  •i^iiu-  hi'  ffooAA  and  <li<| 
them  mpwa  usu*.  But  the  unual  connte  now  i»  liir  konm  ono  in  nro4mKl 
*5061       P''^''^' '"■  other  authority  ftmm  the  klut;t  ""d  lb«m  in*  onii; 

-'     oourMO  grnntx  adminisLnition  to  tiurb  appoinli-o  of  the  i-mwn  /^> 
The  ititereat  veaU'd  in  tho  pse*.'Utor  by  Ihe  will  of  ih«  dn^vniu-d  may 
tinned  and  kept  alivo  by  the  will  of  thu  imine  exetiatiir:  ao  Ibut  thf'f 
of  A.'e  executor  Is  to  all  intenta  and  purpcHW'*  LIib  ffxertitor  and  n*pr«M 
of  A.  himself  i(c)  bat  tlic  executor  of  A.  ft  ndmlnUtmtor,  or  tiio  cdtuinl 
of  A.'e  executor,  is  not  the  repreeentfltiTe  of  A.('/>      For  xhe  \tom 
executor  is  founded  upon  th«  special  confidence  and  ncttutl  appninunfm: 
de(.«)V8i>d;  and  such  executor  is  therefore  bUow<^  to  Irun^init   ihui   ;• 
another  in  whom   ho  hua  equal   confidence:    bnt   tho  »li 
mfiruly  th«  oflicur  of  tliu  ordiniir>',  preHcribe*]  tn  him  by 
whom  the  deaeaaed  hiui  n-pnt»«<l  uo  truat  at  all:  and  il 
of  that  oflloor,  it  results  back  to  the  ordinary  In  apjmlut  ij 

regard  to  the  administrator  of  A.'e  execntor,  h«  ha<  rieurlv  ii'>  {•rivi< 
tion  to  A.,  bein^  only  commissioned  U)  ndmini'tcr  the  etri-ct*  of  tli« 
cxwut«r,  and  not  of  the  original  toattwtor.  Whcn-firre,  in  hinli  (ho« 
whenever  tho  course  of  representation  fntm  uxi-<-tfl«*r  ti>  t^xeimttv  i"  ii 
any  one  ii'lmiuiHtration,  il  is  iioccssary  for  the  onlinaty  v.  rom_.., 
[fltration  atVi'sli  of  the  gootU  of  the  deceased  iml  Hdniiiii«r|'*-rMl  Itv  thu 
executor  or  administrator.  And  this  administrator  lir-  /Wmu  nmt  la  tbo  nt 
repreaentative  of  the  deceased  in  matters  of  pcrMiuil  pr^'p^rly  ( ei  Bat 
w  well  u  an  origimil  uilminietratorf  htvo  onfy  o  Imited  or  tfwofll  adniuiii 


nifl 


Nn  rm  cimi.  *er.  ir.Wiw4L 


CiiAiv  32.]  OF  THINGS.  606 

CNiin'.iitffii  to  liin  can*,  viz.,  of  certain  H|KM'ilii'  vIl'iTts,  Kuch  a8  a  tonn  of  ^'cmni, 
mii«l  iiii-  iikr;  \\iv  rcM  U'liii;  roiniiiittnl  t«i  nthi'i'^./  > 

*llu\iii:;  tliiis  *«ii(i\vii  what  i-^  aii<l  who  may  \*v  an  oxtM-iitor  or  a^Inii-  r*iu>7 
ni»*(ratt»r,  I  pnNriMl  nnw.  jijthhj  an^i  hiNtly,  to  iiH|tiin»  into  Hoini*  few  of  ^ 
lli«*  ]»rui<-i|tal  |M>intH  of  tli«Mr  *A\Wv  an<l  liuty.  TIh'm*.  in  ^eninil.  arc  vurv  much 
till*  f>aiiio  in  ImiiIi  i*XiTuioi>*  anil  adniiniHtratorN;  except  in*;,  tin*t,  thnt  tlio  exo- 
cut<ir  i^  iMiiiiHi  to  |>crforni  a  will,  which  an  a^ltninintnitor  is  not.  iiiiIcnh  where  a 
Ic^ianiiiit  if«  aiincX4^i  to  hif«  ailniiniHtration,  an<i  then  he  ditlerM  Mill  Icm*  from  an 
exff  ntor:  and  m-coikIIv.  that  an  executor  may  do  many  ucti«  l»efore  ho  pn>vert 
the  will.iy.''*  hut  an  adniiiii'^trator  may  4I0  nothing''  till  lettern  of  uilminiMration 
an*  i-'^ued;  tor  the  tormer  deriveK  hin  ]M)wer  from  the  will  and  not  fn»m  tho 
|in»h:itc  :•  A  t  the  hitter  owe^  hi.n  entirely  to  tho  appointment  of  the  onliiiury.  If 
a  Mraii<;iT  takes  u|H>n  him  to  act  as  eXiHMitor,  without  anyjuMt  authority,  (aM  hy 
intermeddiini;  with  the  t;«NMU  of  thede<'easiMKi  1  Mind  many  other  tniniiactionH,)(A') 
bv  i^  called  in  law  an  exeeut<»r  of  hi^  own  wron^,  ('/#-  i^*tn  tort^t"  and  in  liable  to 
all  the  tn»uhle  of  an  exccutitrship  witluiut  any  of  the  proHtH  or  u«lvantu;reH. 
Hut  merely  doini;  actn  ot'  ne4*es*«ity  or  hunninity.  as  hK'kim;  up  tho  ^tMNln  (»r 
liur\  in:;  the  corpse  of  the  ih*ceased,  will  not  anuMint  to  niivU  an  internKHhllin^ 
a^  utll  charire  a  man  an  executor  of  his  own  wn>n;;.t/i  Such  a  ono  cannot 
lirin:;  an  at-tion  himself  in  rii;ht  of  th«' dec4*aMMl.(//i)'"  hut  actions  may  Ik*  )>rou^ht 
a^in*«(  him.  Ami.  in  all  a<-tioIl^  hy  creditoi*s  a:;ainst  .such  an  otlnMous  intruder, 
he  ^hall  Ik*  named  an  exe(-ut<»r.  generally  :• /i )  tor  tho  most  ohvi(»us  conclusitin 
whieh  stnin;;ers  can  torni  fnuii  his  conduct  is,  that  he  hath  a  will  of  thetleceasifi 
whenin  he  i!%  nametl  executor,  hut  hath  not  yet  taken  pnduite  thertHifiM;  He 
in  charLTeahle  with  the  tjfhts  of  the  deceas4*d  ho  tar  as  a^st'ts  couio  to  his 
liand-*,*/'*  and.  as  ai^ain.^i  creditors  in  i;iMienil,  shall  Ik)  allowed  all  ]i:iymoiits 
ma^lf  ti>  any  otiicr  creditor  in  the  same  or  a  suiK*rior  de^roo.l'/i  *himstdf  r^rjw 
oitly  excepted. (f)  And  thoui;h,  as  ai^ainst  the  nLfhtful  executor  ami  ^ 
a«intiiii^trator,  he  cannot  plead  such  payment,  yet  it  shall  l*e  all«>wed  him  in 
miti;;atioii  of  damaices ;« .n  ■■  unle.**r«  perhaps  ujMjn  a  d<-ticiency  of  assets,  whoiohy 

'  1  R.-M   \t.r  ■•  •».  «:.«i.i|ii  p.  J.  ■•  :*-».   s-iik   > .  ••  r.  H-]..  .11 

•  W.r.'«..|.     .  »-,  IJ  M.<1  471. 

•  •    HI.U-.  *    '.  r    IM.  r.  l*w» 

-■.  r.|-   ^    ii  .t.  I «!!  r«.  ;cv 

.*   u.t,(w     ii   li.    M.it.  4.r;.-  <'  *«.  1'.  ■'■  l;t-|i  .ui.    M>«ir.  &2r. 

•  ^'^   t    K.  I*    IJM.-l  441.471. 
■•    |;r..    Ahr    lit    .1  /•mill  'r -t  r,  h. 


'"  \^.'f.ir**  h»'  |«rt«v»'-  tin-  will,  lie  in;iv  l:iwful!v  iH»rfi»rni  mo"«t  rirtu  incident  to  tht*  otn<v. 
W.ifikl'ir.I  t-.  \V'.iiikt<ir>l.  1  .*^.»lk.  .ii'l.  Il«»  i|ih-*  ii<»t  ih*rivt»  hJA  title  unihT  th«»  prolMile. 
I'll!  uui-  I  tlM'\%iil:  till*  |in»K.iif  i- »iiil\  i  • /.  n -.■  i»t*lii-  rijihi.  Smith  ui.  Millf*.  I  T.  K.  4>*». 
I:  .-  rru-   th.i!  ill  iinii-r  t-i  ;»--■  v.  i*»tii|>lft.»l\  hi-*  rLiiiU'.  in  a  rnurt  iif  jii^li*!*  In*  mn-t   pr«»- 

•  I'l  ■    tJ ;  \  if  th.- \n:11.  n  rtitii'd  uhd-T  iIm-  -I'd  iif  tin*  ordinary :  l«ut  it  i**  not  ii»'«'«»««*4ir>' 

h-  -'I'-uM   f..'  :ii   I i<«ii  lit'  till"  «\  nh'in*' i»t  !ii^  ri::ltt  at   thf  tim»*  he  eiimnieinN»?i  nn 

m«  f '"11  I'  I  iw  ;i^  i«\.rMt'ir:  it  will  )m>  itmIiii*  tinio  if  In*  nl>tain  it  l>«'f»n»  h»' •h»«*lart»'*  in  «uch 
i»«:.-«n.  -M.  It  lif  fill' a  Jiill  iti  f«nrtv.  in  tin*  •«  nii**  f)i;iniet«*r.  a  pr«»J»ate  nlitninisl  At  iiny 
t:ni"  ♦■t?.  Ti'  rl..-  Ihmijiil'  ••!  tin'  « .iii-f  will  -iiMitin  ihf  *uit.  Humphrey-  r#.  llumphr«*y«. 
^  r.  \ViH'».  .."•!. — 'iiiin. 

**  A  ;  •  :-"ji  «li'»  :.ik.'-  uinin  !iiin»<-!f  to  ins-rfi-p'  with  the  efffots  i»f  a  |iarty  iI»N*OA»«N|. 
or.   ii'    ill  •  .»'iit-.  »••  ili-jHi..,-  th«T<'<>t'  nr  .ipply  th«*ui  i«»  hi-*  «mii  U'**\  will  l»y  hUi-h  int4*r* 

ft- f.  Ti ri-'  'If*-  Ii:jii-»'I}    in  »■*•••  ii^ir  /    >■  >.  •■•r'.  a- <»tat«'d  in  tin*  t»'Xt.    un«l  •*•*•*  ^!l«lwAnl4 

r/  II  ir' .  n.  1*  r.  |{  '•'»T;  l-uf  ImhI  Ifiirdwirk*-  liflil  th  it.  HltleMik'h  a  i»«'i^»n  ♦•ntith'^l  t«> 
AdrTirii-Ti  iti'.n  ifiM  iii-t.  l-.f..vi'  :i'hniniotrati«>Ti  i%4'tn:illy  jrr.int«'d  t'»  him.  f^»nmmrf  ah 
■•'Ti'-ri  ,ir  I..W.  ••>«•  ill*'  l.i-t  Ti<>ti'  a<*  t«>  iin  fXi*i'tititr  wh>»  ha-  not  Mhtaitif«|  pro)i:itts'i  hti 
ni:j(i*  *'••-  .lll•<^^ •••1  ?••  til»  :i  i-ili  in  i*i}ir.iv  a<«  aiiinini*>trHtiir.  nn«l  that  «ueli  hdl  wiuiM  !•«« 
•!;-•  i.t.'l  l.\  .i!i  .i<i!iiiii>ti:ii:..fi  «nl»«i>t|Ut'titly  tak«*ii  i»ut.  Fill  t*.  I.utwid^e,  IliU'nAnl.  Oi. 
|{.  I.      -••     .^  «'.  -J  .\:lv.  IJ".     I'liirrv. 

'•  \V  hftlit-r  .1  111.  II  li:i-  **r  ii.i-'  n««t  rfnih'nNl  hiin«elf  lialile  tn  J»«»  tn^attHl  a.<  ah  oxoeiitor 
./•  •<  •.  -'  i-  ii-ii  .1  i|iif-tiiin  t.»  lit'  l..ft  to  A  jury.  iMit  i-*  a  cNinrhision  i»f  l.iw,  Uy  \te  tlniirn  l-y 
tl»«-  '■•'iri  lii'i.ri-  whii'li  tint  •|Ut*''tii»n  \<  rAi'tnl.    Tiidt^t^t  i-.f.  rn«*9>t.  •  T.  K.  W. — <'aiTTT. 

*  H<ii  .t  .1  iM-r««in  •nttilcil  tn  hotter*  of  atliiiiiii*>truiion  i**  op|M>M>il  in  the  •K'l'lwiiAfltieAl 
rourt.  artd  *{'»*"  iiiiv  jK-t-  /  .i./  •.''  ''i/'*  to  ntake  himM*ir  ex<HMitor  Jr  »on  tart,  tliiMt*  ArtA  will 
!«••  i'iri!<'d  liv  hi**  alteiward-  oUtAining  leiten  of  Atlminii^trAtiuii.    CurtU  r«.  Vernon,  3  T. 
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the  ri^rlitful  executor  may  be  prevented  from  Hatinfyin^  his  own  (irbt.rf  - 
let  us  now  ^eo  what  are  the  power  and  duty  of  a  riglitlul  ext»i:uli*r  i»r  a 
nintrator. 

1.  Ill'  must  hvnj  the  deceased  in  a  manner  snitahle  to  the  estaie  wh-v 
leavi's  hfliin<I  him.  NecenHary  tunrral  expenses  are  allowe<l  previous  to  alli 
debts  an<I  char«res  ;  but  if  the  executor  or  administnitor  lx»  exlrava;raM.  i 
Hpecies  ot'  tlrcastollnn  or  waste  of  the  sulistanee  of  the  decfastil,  and  rhali 
bo  prrjujjicial  to  himself,(w)  and  not  to  tlio  ere<Iitors  or  le«ratci»s  of  tbv  *\vfK 

2.  The  executor,  or  the  administrator  durante  minore  aitite^  or  flurantt  o***> 
or  cufH  trMumttito  untnxo,  must  }»rove  the  trill  of  the  deet-asod :  whii-h  i^ 
either  in  rommonform,  which  is  only  upon  his  own  oath  before  the  onlina 
his  surrotrate;  or  per  testes^  in  more  solemn  form  of  law,  in  case  the  valiili 
the  will  be  disputed.(?r)  When  the  will  is  so  proved,  the  ori«riual  niu 
deposited  in  the  re«^istry  of  the  ordinar}';  and  a  copy  thereof  in  pan-Lnn 
ma<le  out  under  tlie  seal  of  the  ordinary,  and  delivered  to  the  esevui 
a<lministrator,  together  with  a  certificate  of  its  bavin;;  lieen  proved  liefoiv 
all  which  to^^ether  is  usually  styled  ihi.'  probate.  In  defect  of  any  will,  i\n 
Bon  entitled  to  be  a(lministrat<»r  must  also,,  at  this  ]>eriod,  take  out  Itrtti 
administration  imder  the  seal  of  the  onlinarv,  whereby  an  executorial  ] 
to  collect  and  a<lminister,  that  is,  dis])osc  of  tlie  /^foods  of  the  deceased,  i*  i 
in  him:  and  he  must,  by  statute  22  &  23  Car.  II.  c.  10,  enter  into  a  U'Uii 
sureties  faithfully  to  execute  his  trust.  If  all  the  goods  of  the  decca^ 
*')001     ^^'^^^^'"  ^^^^   same  jurisdiction,  a   probate  before   the    *ordinan\  • 

"^ -•  administration  ^^ranted  by  him,  are  the  only  proper  one?:  but  i 
deceased  liad  bona  fiotabilia,  or  chattels  to  the  value  of  a  hundred  shilliitfjt^  i\ 
distinct  dioreses  (^r  jurisdictions,  then  the  will  must  be  proved  or  adIllini^tr 
taken  out  brio  re  the  meti*opolitan  of  the  province,  by  way  of  special  | 
^itive;f;r)  whence  the  courts  where  the  validity  of  such  wills  is  tried,  an 
offices  where  tiuy  are  re^^istered,  are  called  the  prerogative  court.^  aw 
])riTo^ative  oltices  of  the  provinces  of  Canterbury  and  York.  Lywie^ 
who  tlourisluMl  in  tiie  be«;innin^  of  the  titleenth  centur}',  and  was  offie 
archbishoj)  Ciiichele,  interprets  these  hundn^d  shillings  to  signify  solidoi  le^ 
of  which  lie  tells  us  seventy- two  amounted  to  a  pound  of  |^ld,  which  1: 
timi*  was  valued  at  tiHy  nobles,  or  ItJ/.  \:is.  Ad,  He  therefore  coDipatesji 
the  hundred  shiliiM<^s,  which  constituted  bona  nntabiliit^  were  then  equal  ii 
rent  monev  to  2:{/.  Hs.  U|//.  This  will  account  for  what  is  »aid  in  oar  ai 
books,  that  bona  not ab ilia  in  the  diocese  of  liondon.(j)  and  indeed  evcrn 
elHe,(/i)  Avere  of  the  value  of  ten  ])Ounds  by  comptjsition  :  for  if  we  pursn 
calculations  of  Lyndewode  to  their  full  extent,  and  consider  that  a  pou 
gold  is  now  almost  equal  in  value  to  a  hundred  and  fif\y  nobles,  we  shall  e: 
the  presL'Ut  amount  of  bona  notabilia  to  nearly  7i)L  But  tlie  makers  c 
canons  (»f  lOUo  understoo<I  this  antient  rule  to  be  meant  of  the  shillinjirB  cu 
in  the  reii^n  of  James  l.,and  have  therefore  directed^6)  thut/iiviioiiafi^  «>La 
the  futui'e,  be  the  standard  of  bona  notalnlia^  so  a.H  to  make  tne  prohat 
within  the  archiciuscopal  prerogative.  Which  prerogative  (properly  onden 
is  grounded  ui)(»n  this  reasonable  Ibundation :  that,  an  the  bishops  were ' 
selves  originally  the  a«lministrators  to  all  intestates  in  their  own  diocese, a 
the  present  administrators  are.  in  effect,  no  other  than  their  officen  on 
tutes,  it  was  impossible  for  the  bishops,  or  those  who  acted  under  them,  t 

(«i  W.ntw.  rh.  14  (»>  i»rvrine,  {.  3,  /.  IS,  c 

(•■  .Nilk.  I'.t*.   (iiHlnliih.  p.  2,  c.  'Ji'i.  If  2.  fcii-ir 

(•i*  litflflph.  |i.  1,  c.  :ii),  \  4.  \*,  4  Tnnt.  XU.   Godol|^  F<  9«  c 

{*)  4  liiM.  Mt.  (•)  lltiwil.  'JSl. 

\})  Ciiii.  9-X 
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K»rt  any  itihmIs  of  tln»  «iorr;uo<I  otluT  than  hiicIi  as  lay  within  their  *own  r».-||| 
«li«M*«-^f««.  hryon  I  wliich  ihrir  episcopal  authority  i'Xt»MnlH  not.  IJnt  it  *- 
w«iiiM  lie  rxtmiK'ly  tniiihh*M»ni<*  it'  an  many  atlniinistnitionH  w«*r(*  to  Ik*  i;nint<Ml 
ns  thon*  ar«'  (iiiKTS«'*«  within  whidi  the  d (*<■!•  asi*<i  had  homi  nnttihiliti ;  lH*?*i(l(*H  i\w 
uno*Ttainty  whi«'h  crfilitors  and  h*;i^at4M*s  w«»iiM  1h>  at,  in  cast*  flitFonMit  adnii- 
niHtniturN  wciv  a|>|Miintod.  to  ascertain  tlir  fund  out  of  whirh  thrir  dfniamls  aro 
to  hf  paid  A  pri*ri»;;ativo  is,  thrndon*.  vrry  pnnlcntly  wsttnl  in  the  mtdni- 
rwditan  ot'r:i«di  pr<>vinr(>,  to  make  in  xurh  c*a«H'H  oni*  adntinistratifui  H4*r\'i*  for  all. 
Thi^  a«-(*4»tint'«  very  >ati'«fa<'tnrily  for  the  n^ason  of  taking  fMit  administration  to 
int«***tat«*t,  that  have  lari;*'  and  ditfusivo  property,  in  tht*  prero^atiw  court ;  and 
thf  pndiatc  of  \\  ilU  naturally  follows,  as  wan  Udon*  ohsrrviMl,  the  |H>werH  of 

{p^inrini;  adniini-lrations ;   in  onier  to  satisfy  the  onlinar}' that   the  de<-eaH€*d 
ia*«.  lit  a  h-i^al  manner,  l>y  appointing  his  own  executor,  excluded  him  ait«l  hi*« 
officer^  t'n»m  the  privilege  of  administering  the  effects. 

.'>  The  executor  or  ailmiiiistrator  is  to  make  an  hm'ntnn/ifi  of  all  the  ^^>ds 
and  ch.itlcU,  whctiier  in  |M>.ssession  or  action,  of  the  dccea>ed ;  which  he  is  to 
deliver  in  t"  the  ontinary  up«>n  oath,  if  thenMinto  lawfully  rc<piin*d." 

4.  lie  i**  ttt  r.iflf't  all  the  ^hmIs  ami  chatttd-^  ho  inv4-ntorief| ;  and  to  that  ond 
he  ha-*  Very  hiru'''  powers  anil  intere-^is  conferred  on  him  l»y  law;  hein^;  the 
n*pre«f[itat  i\e  nf  the  decea*<ed,( '/)  anil  havini;  the  ^;lnle  property  in  hi"»  ;;iM»d«*  art 
tho  pr.it*  ipal  h:iil  when  living,  and  the  -^ame  remedie>  to  recover  them.  And  if 
there  !»*•  two  «ir  more  exei-utoi-s,  a  sale  or  release  hy  one  of  them  shall  he  ^nui 
A^iif*!  all  the  re«^t  ;« *  )  hilt  in  ca^o  of  administrators  it  i**  otherwiMV'/  i"  What- 
ever i-*  ?»'»  n-i^ivereij.  that  is  of  a  salahle  natun*  aiitl  mav  Ih»  convicted  into 
iv»ilv  mon«\ .  in  called  itssrf.K  in  the  hands  of  the  extM-iitor  or  a<lminiHtnitor  :•  7 ; 
that  i**.  ^uttiejeiit  i*r  eni>ui;h  <  from  the  1^'ench  iissrz)  to  make  him  char^eahle  tu 
m  4.*reiiit'»r  i»r  Iei:at4*e.  so  far  as  such  i;oMd?%  and  chattels  extend.  'What-  r».-ii 
ever  a^^et-i  >o  coiiie  to  his  hands  he  m;iv  convert  into  ivadv  nioiiev.  t»i  ^ 
answer  thi-  demands  that  may  he  made  upon  him:  which  is  the  next  thini;  to 
itv  ci»ii*iiitnd  ;  li.r. 

.*!.  The  exrriiinr  <»r  administnitor  miwt  ;»•/!/ the  •/f■/'^<  of  the  i|ec«»ased.  In  pay- 
ment tif  tjidiT-  lie  mu-t  ohnerve  the  rillen  uf  nri«»ritv  :   otherwi-^e.  on  detirifn«V  of 

I  .  • 

*!•?•«■?-.  i!  he  pay-  I II" •*•*■<»!' a  h»wer  ileL^ree  first,  he  nm«*t  au'^wer  thoMe«»f  a  hiirher 
out  **l  hi"  4>uii  estate.  And,  tii'st,  lie  iiiav  t>av  all  funeral  chari^es.  and  the  ex- 
|>«-fi<**<  ••!'  pr.iviii^  the  will,  and  tin*  like.  Seeimdly.  dehts  due  to  the  kin;:  <»" 
n"««inl  "r  -pe.jally.  /n     Thirdly.  Mich  dehtn  as  aiv  hy  particular  statute'*  I**  Ik» 

iiH-tt  ri*fi  l"«  all  uther**:  a«*  the  fiirfeitiires  for  not   hurvini;  in  WiH»|len.  »■  iii«»ni*v 

■  •  • 

dui"  :ip"ii  p'M.r-pad'H..  /,  ,  fiu*  h-ttefs  t«»  the  jM>vt.i»tl|rr,  / «  and  •♦••me  «»ther^.  K«»urthly, 
del»t»  "t  ri«i»rd  ;  a-  iudi:iiien!«i.  .dnrkeled  accurilin:;  t«i  the  statute  4\  •'>  W.  and 
31    c.  »o, .  •statute'*  and   reciii:!ii/.ai»ee'«.i  m  •••     Fifthly,  «lchts  duo  i»n  special  e^m- 

•  >»  t  Jl  U-u.  MM  •   i.  •  I  *n.i  i;» 

*  *        l..tt    -'•.».  ■•  Mil    .-"Mar.  II.  r  .1. 

•  ]>x   >    S'.  •  *i.«t   IT  •"■«■  II.  ■■  :;*. 

•  1    \'k    4t*t.  i  >l  It    ■•  Aim..  .  .  I" 

*  >..   i-tiCi-'jU.  *■  lldp.  •••     (>••  t'dir  VkT. 

"  I'rj.-  ♦'•■•  I- -i  »-ti.  .il  rt»nrt<  d«»  n«»t  rntn|M-l  all  e\iM-iiti»r*  t^^  ^ivi*  tin  inv«-i»tiir\ .  an  i 
alM.i-k-  in-jinr.  nito  tin*  intiTt— t  ••!  a  |»;»rlv  wlin  rfpiirf*  t»iit*:  liul  f\*'i\  i%  |r<«*«.it  !•■  **r 
r*iiit  .1.  j.-m  :ii'i  r''-t  \%ill  jii-titv  j»  ji.irrv  iii  t-.illnii:  f«»r  an  invfiit«»ry ;  aiiil.  i?»  "M- li  «-.i-»"-. 
lh;iT  Willi  li  ■'  ^\  I  i\\  r'-«|uiii'd  ;:fii»-r.il|\  imi-t  \***  »'ti!'»it'«*d.  Tlit-re  i«.  i»nl\  "ii*'  •■.!•••  !ii 
w\m*  li  .t  ■  ■  u'.'i  *..-  iitn-"l;  til  It  }".  it'  :i  «Ti'diti»r  hinl  li|i>ii::lit  .\  «iiiit  in  •Ji  iii<  .  r\  t>«r  a  di*- 
rii%«r'.  "f  1--I  r- :  tlii-r«'  tlii*  t'i«ilf«;.i«tif;tl  ei»iirt  !ni::lit  ■':i\  !li«'  party  *li"Mld  ii"t  j-r  »•■••«•.  | 
III   *-  tI.  ...ct-,      riullip-i  •«.  Uk'Ufil.  I   riiiiiini.  'J|o.     M\'|.|l.t.'n  • «.  K!i-li..nt,  i».id.  -47. 

•  'nil T> 

°  It    III-   l".ti  d»  t»'rinin«'il.  *iii«-i«  th**  tiiTJ^inTi  «»t'  IIu'N«»n  •  *.  I!ipl»«»n.  I  Atk.  4»iO.  K»th 

in  ln»    III  i  •-|»i:T\.  tli.tt   tliir«-   i-   im  di«tineti>>n   in   tin-   r»*] t   !►••!«.•.  n   •■\i*«iitt»r»  .I'd 

•drn'!».-*' »t>i  -     tii|t»  iif  tlif  l.itt'T  li  !"»  .dl  thi-  |H»wi'r  w  liii  li  •»ii»*  "f  till-  tt-riii'T  liii*.      \Vi|- 

'  laiei         K--IMI    •  :t«  •!  in  .l.ii'i*iii)>  ■'.  II.imv I.  *J  Vf-..  S-ii.  -''7.-— <  *••!  i.Kii»-.r. 

*  A  Jin  II  tli-ifff  fur  |>a\  iii«'ii(  '»t"  ii  tii'l't.  «»r  «»tliiT  |»«'r»««i1.tl  'l«'in.in'l.  i*  '-in-il  t«»  a  iudf- 
Bi^'nt      lii  i\  ■     <*lii-\\. •!!.'•  V.'-.  IJ'i.     <M..ii.-  ■  *.  Kr\*r.  'J<'--x.  'J}*'2      <'.'iii!*  •»!"  t-|iii!>  wiW 
■  ll'it  r»'"'tr.i;ii   pn ••■•••  diiiL*"  .it  hiw  hy  iTfdit*»r*  wli«»  ari-  Hft-kinu*  in  th.it  w  i\  t<i  nt'l.iin  |*-^'!f 
•  m^nt  hv  •■\fiutor*,  until  then?  i-*  u  dt--  :«■••  ti»r  earrviii;*  thf  tru-t*  i»f  the  will  into  ex*""*^ 
VvL.  i.-.*u  '  i*^ 
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tracts;  us  for  rtMil.  (for  which  the  K'ssor  has  often  a  bettor  roim.*«ly  iij  h- 
hands  hy  <listrciiiini^,)  or  iij>oii  bonds,  covonunts,  and  the  likv.  undrr  *• 
Lastly,  <lohts  on  siinp.e  contracts,  viz.,  upon  iioteN  unscaliMl,  ami  vrrhal  j«i-«i 
Anionic  these  simple  contracts,  servants"  wa^^es  are  by  sOMie(oj  with  ri'a>Mi 
fi'rred  to  any  other:  and  so  stood  the  antient  hiw,  aecordiii^  to  Hr:u-t<*ii  / 
Fleta,(Y)  who  reckon  anion^  the  first  debts  to  be  ])aid,  wrr<7iz  sm'ithfi'fth 
jh'wi'm  ftimulitrum.  Anion«c  debts  <d*  equal  derive,  the  executor  or  adniini*'' 
is  allowed  to  i>av  himself  tirst,  bv  retaining  in  his  hands  mi  much  a^  hi< 
amounts  to.(r)  Jhit  an  executor  of  his  own  wnm^  is  not  ulloweil  to  r 
lor  that  would  tend  to  encoura«re  cretlitoi-s  to  strive  who  shriuld  tirst  taki 
sessitm  of  the  <c(mkIs  of  the  deceased;  and  would  hesidea  lie  takin*^  adva 
*-i.>T  of  his  own  wr<m«c,  which  is  c(»ntniry  to  the  rule  iif  hiw.i;*..  It  a 
'^  "J  (litor  constitutes  his  debt(»r  his  executor,  this  is  u  ndease  or  di^ 
of  the  debt,  whether  the  execut«>r  acts  or  no;iO  pnividt^l  therv  he  a-*«-l? 
cicnt  to  pay  the  testator's  debts:  Ibr  thou<;li  tliis  discharge  of  the  debt 
take  ])lace  of  all  legacies,*'  yet  it  were  unfair  t<i  defraud  the  testator's  vu- 
of  their  just  tlebts  by  a  release  which  is  absolutely  voluntury.i  a  ■•*     Al?-». 

(«i  \V.  iitw.  .h.  12.  Ci  1»  McmI.  4M.    S«v  U^Jl  in.  p.  l-. 

C,  I  Hull.  -\lir.  ii'.T.  <•;  *•  K'p-  »». 

rP.  A.  J.  1-.  liu  C'  n.md.  IS*.    S«lk.  i».*. 

VI  ■  L.  2, ..  ;,»•..  2  in.  «•>  S.ilk. :!!«.    l  Ki.n.  AJ  r.  Wl. 


tion.  uiidt'i'  a  Mil  filoil  hy  "tln*r  cn-dilors.  Hu-*!!  r.«.  Ili^p*.  4  Ves.  WA'A.  Martin  ■  •.  5 
1  Ves.  Sfii.  '1V.\,  But.  from  tlu'  moiiHMit  a  lin;il  difief  to  that  i»tii»rt  i^  inailH.  it 
sideivtl  as  a  ,jud;rini*nt  in  i'avoui*  of  ci'/  the  tTeditors;  und  ther<*  th«»  tMiiirt  i»f  ♦••iujtt 
not  exeruto  it-*  own  drere**  if  it  }MTinitl»«<l  th«  eour-e  r»f  ]Miyniont  !•»  •■♦»  ah»^«^ 
subsf»i|Ui'iit  jiid;;in(>iit  of  a  rourt  of  law.  T«ar;!un  rs.  I^iWi-n.  1  Si-h.  &  I-<*f.  »'/».  ! 
r.t,  Dou^Iji**.  ^!  Vi's.  /iiJl.  Iti'twi'i'U  <hTreos  and  jud^ni«Mit»  the  right  to  jiriority  • 
iiK'Ut  is  <lot(>rmin«>d  hv  thrir  riv// i»nnritv  of  dat«*. — C'hittv. 

^Surh  is  <M>rtainly  the  rule  at  enmiii<»n  law:  and  it  nan  )iO«*n  qiio^tinnt»«l.  f"T 
whrtlMM-  it  did   not   hoM  in  oqnity.      Hrown  vs.  S,'lwyn,  Ca.  temp.  Talh.  tA'l. 
^cems  to  have  hccn  lon>;  ('stemicd  the  hotter  opinion  that  a  deV»t  due  from  »  t**^ 
executor  is  ;:en«Tal  a-^x't^  lor  payment  of  ih«'  testator's  lepieies.  (Plailli]»s  i*.  Thi 
Freem.  11.     Anonym,  r.  .'i^i.     11»id.  ~i2:i  and  that  in  such  «-ases,  though  th*^  ai'iiitn 
is  ;:on(.»,  the  duty  remains. — whi<'h  may  he  sn«*d  for  eilhor  in  iMjuity  or  in  the  *| 
court.     Find  rf.  Hnm*it'y.  Yrlv.  l')l».     Hudson  rs.  Iluilson.  1  Atk.  V»l.      Lord  Tl 
(in  ^^^^ey  '-<.  <nMMlin;;«',  ."•  Ih".  Ill)  and  Sir  William  <frant  (in  H«*rry  %-jt.  IMit^r.  11  V 
troati'd  this  a^^  a  )Miint  pfif*i'<'tly  sfttli'd;  and  loni  Kr*kino  (in  Siinnion«  • «.  i«utt 
lo  Vi's.  lir»4i  sjii<l  a  dflit  du»'  !»v  an  ex«MMiii»r  to  th*»  instate  of  his  ti'stator  is  asM*!*. 
eannrit  su<'  liiiiis«'lt':  and  tin*  consi'qui-nee  siM-m**  nfrrs<ary  that,  in  all  cs&s«v  uic 
usual  d«*<'rr«'  a>!ain<t  an  «'x»*<'utor.  an  in ti 'migratory  ou^ht  to  be  |ioint<^i  to  th#-  : 
whi'thrr  he  has  as<<rt*i  in  hi<  lian<ls  arisiiiL'  from  a  ilrbt  due  hv  hini*ielf :  and  anr  ] 
hx\<  a  ri^ht  tri  «>xhihit  sueh  an  int>.'rru;;atory  if  it  has  been  omitted  in  drawing 
clerrer*  to  account. 

Some  wnt<Ts  have.  indec<l.  thought  that  tho  api>ointment  of  a  debtor  to  \^  X 
ecutor  ol"  hi-*  cr»-ditor  ou^ht  to  he  considered  in  the  light  of  a  i«jH*oifie  hi»t^ui»jii  oir 
to  the  debtor,  (see  llMr>:iave's  note  (I }  to  (\\.  Litt.  iJtU,  h. :)  yet.  ov«»n  if  lhi«  r»iall 
so,  it  would  lie  ditliculi  to  maintain  the  executor's  ri^ht  of  retainer  a^  a£iun«t 
le>iatet<.  i-.'i' /».v7.  ji.  .Mil:  I  lait  lord  Holt  I  in  "\Vankfor«l  'v.  Wankfonl.  1  .Salk. -^^ 
"When  the  oiili^ri>e  makes  the  ohli;ior  hi<(  executor,  tlioiigh  it  is«  a  di^oharei^ 
action,  yi>t  tlie  ddit  i-*  assets:  an<l  the  making  him  I'xecutor  dot^s  fti4  amount  to  j 
hut  to  }iayiiii'ni  and  a  leleaM'.  II'  11.  he  iK»und  to  J.S.  in  a  l)on<l  of  liill'..  an*l  ih* 
makes  IT.  hi<  exei-ulor.  H.  /i.rv  :ictuallv  nrrir,'/ so  m»t'h  nt'iht-y,  ahd  is  ang^fniff!^  f'^t 
if  he  does  not  admini-^ter  so  nmch.  it  i-*  a  i/.»vi.</iri»V." — ('iiiTTir. 

-'"The  rule  of  hiw  i^  coiTe<>tly  laid  down  U]>on  tho  prineiple  that  a  debt  if  m 
riglit  t«)  ri'cover  soniethini:  hy  way  of  a«'tion  :  and,  as  tlie  exeeutor  cannot  wxt  b 
it  must  1>e  taken  that  the  testator  meant  to  nMeane  the  debt  when  he  apfioinl^ 
ecutor  a  person  who  I'ould  not  *iue  Tor  it.  fmn  the  smne  principle,  if  a  debtor 
he  apjiointed  administrator,  the  leg:d  remedy  would  Ik*  HUi^pendetl  during  kif  li 
hut  no  lonp'r:  h«>cause.  \vhen  the  technical  dittieulty  eeatto^,  there  doe«  noi  i^bm 
.•«ame  ] ires umpt ion  of  intention  to  release  the  deht  fort^ver;  and  therefore  U| 
death  an  administnitor  'A  /-•'•''>■  k'^i  may  mio  his  repre**i>ntativc^  Lockin  r«.  Smith 
71^  Nor  is  this  prini'iple  incon^•i^tent  with  the  latter  part  of  the  rule. — that  I 
tator's  creditors  arc  not  to  he  disappt>inted  of  their  just  debts  bv  this  ToluBtairi 
the  ri^dit  of  action  is.  indi'ccl.  gone:  hut  tho  law  will  proftufue  thmt  the  mxtttoM 
individual  capacity,  has  pai<l  tlie  debt  to  himself  in  his  ropreaentaliTe»  Midwillc 
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•ait  is  commcDcod  against  hiniy*'  the  execator  may  pay  any  one  eredilor  in  equal 


Ihe  AiiMHiDt  AMietM  in  hiit  IuhicIm  for  which  ha  will  be  personally  liable  to  the  action  of 
any  cretlitor ;  WfauMe  tiu*  tion-|>r(Miuctioii  of  the  lame  to  answer  the  domand  willt  upon 
that  |>n*f*uiuj>ti<in.  \to  prmif  ni  u  wiwutig  of  the  testator *•  estate. 

Th«*  (lfK*triii»*  of  tlio  ciuirti*  of  equity  upon  this  subject  is  in  effiwt  rery  different;  bat, 
eomiiif  nring  uinhi  |irini*i|il«*f(  v«*ry  uniilogiiun.  thoy  seem  gradually  to  have  departed  more 
and  more  wuh-ly  fi-oiii  th«*  prurtiro  of  thi^  courts  of  Uw.  At  one  tim^,  looking  to  llie 
ani«*ntiuii  of  tlit*  t4*«(t4Ator.  th«*y  considt-rtnl  th^  appointment  as  turning  the  debt  into  a 
lrgaii*y,  or  it|M*«'iHc  l>«*4|Ut*iit.  uiid,  us  Huoh,  thoy  in  general  sustained  it  against  the  other 
IrgAivt^  UsauM*  any  HjMHilio  liei|U(*i*t  givon  to  any  other  iierson  wouhl  hare  bcon  so 
aiiAtaiu«*il.  Hut,  tiM  ito  I<*ga«*i4*s — ii«it  «'v<>n  s|>ecific— could  stand  against  the  dencands  of 
crf«litori.  Ml  tliit  pn'!4Uin«Hl  l<*puy  in  the  handii  of  the  executor  became  a  trust;  and  ha 
was  held  an^Wf  ruliK*  ftir  it  to  them  if  the  other  aiuH»tJ*  w<?re  not  sufficient. 

U|M>n  the  Mim«*  gnniiiil  of  intention,  if  it  ap|»eured  upon  the  will  that  the  testator  did 
not  intetul  to  <lifK*har>!e  hin  ex<*cutor,— as  if  he  should  hare  left  a  legacy  and  directed  it 
to  1«»  |MU<1  «>ui  of  the  Hum  due  from  the  executor. — in  any  such  cams  the  ezecniCor  be- 
came, an  to  all  tlie  legati^en,  gt>neral  and  s|MM'ilic,  a  tnisteo  to  the  amount  of  his  debt, 
autl  WAit  nut  diitihargeiL  Flud  vs.  liumney,  Yelv.  100.  Carey  iv.  (lOoiUnge,  3  Bro.  Ch. 
Ke^..  llO. 

Now.  however,  the  general  rule  is  that  the  executor  im  to  be  considered  as  a  trustee 
|(»r  the  |«*|eat<H*i< ;  or.  if  they  hav4*  [hh^u  KatihHe<l  by  other  ai*sets,  for  llie  iiersons  entitled 
to  the  rei«tdue  of  the  tetitator'it  ]>ers«>nal  e^^tate  under  the  will.  S*e  Berry  iw.  Usher.  1 1 
Vcw.  Mt>.  ami  the  oajM^H  collected  in  the  ntite  there.  8immons  m.  Outteridge,  13  Ves.  202. 
— iOiLxaiiMiK. 

**  It  in  not  enough  that  a  suit  has  l>«>en  cnmmmeffi,  (Sorrell  r«.  Carpenter,  2  P.  Wms. 
4fQ:>  there  muht  have  U»«»n  a  decn^*  for  (Niyment  of  debts,  or  an  executor  will  be  at 
liberty  to  give  a  pn't'erenee  amongst  crtnlitors  of  tN|ual  degn*e.  Ualtfajr  at.  Rustell*  % 
Sim.  A  Stu.  '2:2s.  ]Vrr>'  vs,  Phili|M,  10  Vtn*.  :\\>.  But  if  an  executor  who  has,  in  any 
way.  noti«*t*  of  an  outittamling  l»ond,  or  other  s|iecialty  affecting  his  testator's  assets, 
confew^-i*  a  jutlginent  in  an  a<-tion  brougitt  for  a  simple  contract-debt,  should  Jndg- 
Bftent  In*  afterwarcU  given  again- 1  liini  on  the  bond,  he  will  lie  obliged,  however 
in)*utfifM*nt  the  ah.M'tM,  to  natihfy  Utth  the  jiitlgments;  for  to  the  debt  on  simple 
contra4't  he  migiil  have  phMded  the  demand  of  a  higher  natun*.  An  execnitor  must 
not.  by  negligence  or  colhinion,  deteat  ^|MH*ialtyH*r<Hlit«int  of  his  testator,  by  confcMsing 
jadgnientn  on  simple  ts)iiti-a<'CHh>))tH  of  whi<-h  he  Iia4l  notice.  Sawyer  ».  Herrer.  1  T.  £ 
foil.  I>aviH  fw.  MniikhouM*.  Kitx-4iih.  77.  Urittim  vm.  likthunt,  3  Ler.  115.  And  where 
tb^  tf-«tat4»r'<«  deht  wiv*  a  deht  n]Miii  reeonl.  or  ('^^tablinhed  by  a  judgment  or  decree,  the 
exn-ut<»r  will  Ix*  held  to  have  had  Kiitlioient  (*oni«tructive  noti(*e  thereof;  and  it  will  be 
imuiAterial  wh«'ther  he  IiimI  a^'tual  notioe  or  not.  If  he  has  |iaid  any  debts  of  inferior 
dc-grer.  he  will  In>  an^^werahle  as  for  a  (/n-iMfan/.  Littleton  iv.  Hibbins,  Cro.  Elix.  793. 
Se»rle  .  t.  Une,  2  Fn-.-m.  lo4.  S.  <'.     2  Vern.  37. 

.Sh'V  the  Htacuce  of  .\  Will,  and  Mary,  c.  14.  Aimple  contract-debts  are  let  in  to  be  paid 

jun  /-M^u  with  ileht.H  hy  .H|N*(>ialtv.  wlit>n  a  teMator  has  limit«*4l  lands  to  his  executors  or 

tru-tee*  ill  triiHt  for  payment  of  hi^  dehti*  generally.     Kidney  r^  Toussmaker.  12  Ves, 

IM.     Hut  thi;*  rule  M-i-nw  to  have  Un^n  4»f  earlier  date  than  t lie  statute.     Folr*s  case,  8 

•m.  4*}.     Ilieksiin  i.*.  Withani.  ihi<l.  o.  1-.  in  ap|)en<lix  to  2«l  ««d.  3<)0.     And  it  is  now 

>ttJ«*il  that  a  rfuir./t-  for  |.»ayn)ent  of  dehtH,  whieh  doi*)t  not  l>n*ak  the  descent  of  real 

to  the  heir,  will  U*  o/uitaU*-  a>H«4M  for  the  (lavnient  of  all  cre<litorii  alike.  Shiphard 

r#.  I.utwidge,  H  VtM«.  .;o.     Btuloy  tvt.  Ekins,  7  W^i.  'a:::^.     Clav  m.  \Villi^  1  Bam.  k  Oess. 

r       .172. 

-<■  If,  t}i«Te flirt*.  H|MHnaIty-<'rtHlitorH  «w<*i*p  away  the  whole  of  the  testator's  neriional  asseta, 

they  will  not  U-  alhiweil  to  |iartiri|i;i(e  in  the  In-netit  of  the  device  until  the  creditors  hf 

■iuipl**  lontrai't  have  receivtHl  M»  niurh  ther«><mt  as  to  make  them  e«|ual  and  upon  the 

lerel  of  the  er«H|iton«  by  r«i*e<*ialty  in  re!»|HM*t  of  what  tk^y  r««ceive«l  out  of  the  personal 

.    estate.     ILi^lewiKMl  14.  rr>iK*.  l\  1*.  WniH.  o*2^l.     And  whenever  a  plaintiff  is  under  the 

^     tiec'v^Miity  o(  applying  to  tlie  court  of  cham^ery  for  r«*lief,  the  g«*neral  rule  of  that  eonri 

^  is  u*  do  e«|iiul  jijf(ti«H*  to  all  rre^litors,  without  any  flistinction  as  to  priority.  Plunketi 
ss.  Fennon.  2  Atk.  21U.  Thus,  the  t*<|uiiy  of  re«leniption  of  a  mortgage  of  a  Cem  for 
years  hsA  litH*n  held  equiuble  asm^ts.  (Sir  (liarles  l!ox*s  case,  3  P.  Wms.  341.  Hartwsll 
St.  Chitcen*.  Ambl.  a<»S.     Newton  i^r.  B«*nnet,  1  Br.  137.    OUy  v$,  Willis.  I  Bam.  t  CVess, 

^  372 :)  and  m>,  ]»erhaiMi.  would  an  «M|uity  of  re«lemption  of  a  mortgage  in  foe.  if  mere  bond- 
creiliton  cH>ntende<i  for  priority  of  payment,  (for  it  is  clear  such  assets  ei      I  <         be  got 

^  at  by  aid  of  equity:)  but  it  has  l>een  dei*ideil  that,  in  such  a  case,  jw  wedi 

^  eoithl  not  be  compelled  to  come  in  fmri  pauu  with  simple  eontract  en  hot  1 

* .  aa  the  judgment-creditors  had  a  right  to  redeem,  they  must  be  paid  in  tos 
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dttgroe  hU  ivholo  debt,  thnagh  lie  liiu  noUiiilfc  Ivfl  for  lh«  rest:  for,  n 
Buft  common«>d,  Iho  ext't-iilor  liiw  no  legal  iiotipc  of  itio  dobt.^tf  i* 

(i.  When  the  debts  iiit  all  disoharK'^d,  the  Ugada  c-tiiiin  ibo  noxi  r»|pirtl 
aro  to  Lie  paid  by  the  uxeoutor  so  tkr  un  hie  ntuwU  will  oxttfltd  ;  bat  ii« 
givo  hiniBolf  llie  pi-ofercnw  herein,  iw  in  tho  caiw  of  dvbt«.(x; 


Hiid  there  oould  b«  no  tiianliiilliiix  •»  ogsinat  thcnt.    tilidrpai  ».  Eari  of 

The  i.^rwmiil  patati*  of  h  tt^Wtot  i«  the  jirimary  ftini)  (hr  i»ij-in-Tii  cif  li:«  •( 
l^gndMi  flnil  it  wiil  not  bo  r^ou)(h  for  tbr  pn^oniu  ivpreMtatBliira  tn  itbnw  ttut 
eetali'  is  charu«<l  tlMrt-n-Uh :  Im  mu't  sailfitiuTiortI;  tlioir  iliat  ihr  if«>r->onBl  ol 
Oliiirvmi.     Tnwpr  «>.  Lonl  ItoHi,  IH  Voa.  13K.     ttooil*  ».  ItlundHi.  lU  Vh>.  Ut. 
iM.  BrickwDod,  «  Vwi,  404.    Baruowall  ™.  Lord  tSivtilo*.  .1  MutL  -tVV.    Still,  wl 
Hii  ill  It'll  (ion  is  plitiiUy  iuftd«  uut,  it  will  prnvftil.  (Gruofl«  ci.  ~ 
Vj(.  KnowltuD,  3  Ves.  foS;]  und  jutrtipH  cmiitlcd  bv  liewcnt  o 
oloiiii  to  have  the  eiiouiubnuii;i!  tliprpoti  di«'hirg«i|  nut  irf  it..-ir  ....,■,-... .r-. 
p<>r»o]inl  estAtB,  w>  iw  to  Intt-Tfiirfi  nltli  ■fxvilli^.  or  px-n  iritli   ^'  i  < 
w.  i!aiuri">-  !i  I'reMn.  2TH.    Tipping  m.  Tiiininp.  I  P.Wa»».  73" 
6&4.    U»vi«v<.CtttKUDor.  2P.WUIII.  im    Itiilor  v«.  W«KPr.  ltH<i 
oould  not  moinlAin  aurii  a  clalni  whnn  it  vronld  go  lo  dMp|>o  1 1 1  j  . 

Leigh,  Cii.  (<nHj9.  Tftlb.  54.    Qotor  vn.  Manli,  2  Ftvt-ni.  113. 

Whmi  the  owner  of  an  entntv  hM  hiinR»lfwtI(faa)M  it  tn  h  ini>rI^ri^lQl>i.  t 

Senonid  cstnttf  is  firat  annlinthlq  to  tiio  di»ehar£e  of  bi*  mronant  Tor  i^it  ■■ 
Pbl.(Boblii«.nM.O««N  lV«i.»<.-n.232:[Mdlhfi-oi.""'.t.ldl".  111.,  -nm,- «, 
the  mortgikgor  had  i-nlciwl  into  no  Mioh  iierMinal  -^  ~  ~    -■    -■    .    '    I  1,^  n 
money.    King  u*.  King.  3  P.  Wma.  2A0.    Oopow.f'i  ''—ok. 

deviling  a  ntorIe»^«d  iMt(it«,  r«t^tef  to  tht  fnmmhranr.  u  rxp« 

otiurating  the  iMxtrr  ruiidanrom  liahiljtj  in  mpcrt  i^  i  .i  U 

a*  to  till!  Hpfiliciition  of  Uivuts  in  dinohitrftnof  ihp  dc).i-  ■-.   ..       ...  ^    .  ...,,'jw. 

would  lie  inijdiod  If  they  had  not  bei-n  u-*i.  8erlo -.,  s,  |;I„^.  i;  r.  Wim.  J 
vs.  Bluridell.  lU  Vp*.  523.  Titis  ml«.  howovpr.  di«i»  mot  op(ilr  whTw  iht  mil 
iTii>  not  <'i<iitraet«>d  by  tht-  t^tntor.  and  nlirxte  petwHial  iHiaiV.  (viaw^cinimilj',  . 
augmented  by  Ibn  boiTOW(<d  moni>y ;  Ibr  <uicti  a  oonatrutrtiob  wovld  \m  lu  tuik* 
*oiih1  twtato  of  ono  niun  iinswpnitln  for  the  debt  of  auuthT.  E«n-Tjn  •»,  K»a 
Wren.  6»14.  &iri  of  Tankei-Tillp  w.  Fdwrutt.  1  Co*.  23l>.  ItaH-ft  ™.  TMrivvl,  I  < 
Pumons  M.  Friiemnn.  Ambl.  115.  Twxdd.*!  t*.  Tw^dfil.  2  Br.  I.'i^.  Bni  any  (>■< 
oonr««<,  so  aol  a"  to  make  liia  pornonnl  aa^eXe.  liable  lu  ibi;  dHaUar^  of  d«>bM  dI 
by  nnoChnr.    Woof!"  r*.  Huntln^forrl,  3  V<«t.  ISa. 

Though  a  oourt  of  i^uily  ciuinot  prr^vonC  a  rrndrlor  frnm  twtninc  U|>««  Ibe 
oBtntn  dT  lii«  dwi-aAod  debtor  in  r^peci  of  a  drrbl  Kblah  luicbt  he  •^maiulwl  a 
real  ealnte.  utill,  the  ntlior  rcrditor*  nill  liarn  an  iN^iiity  1i)  raar)rt<  the  rrsi  aa 
muoli  HM  by  that  nuiiiw  is  taktrn  out  of  th*  pernonal  entalB.  Cnlr-.h<<^*r  •*.  bN 
ford,  2  FnH-m.  124.  OrloK  v*.  Ooodwin,  Ibid.  £65.  And  tf  ■  bill  bo*  hM«  Am 
mlnislmtion  of  tbu  owPta,  should  il  appear  that  a  (pi-i-jalty-^mllliir  luia  linen 
of  thp  poritoTial  entHte.  It  ia  not  nmuvwary  to  Mt  anoilii-r  I4I)  Tor  Urn  laorpv*  er 
Itn^  the  iuwIh,  hut  tha  cniirt  will,  witliout  biuftg  called  on,  i[ive  the  reqntanv  (fl 
GiWw  iw.  Auitier,  12  Vwi.  416.— CniTTf. 

"The  n\\ea  laid  down  In  lh«  tt<xt  aa  to  the  order  of  |urinont  apiidr  only  lo 
called  Ugat  ai>aot«, — that  is,  «uoh  thine*  as  the  oxocntor  toko*  a«  mtvcalW,  and  « 
jeet  to  ibo  tostalor'H  dt-bw  i/fneral/y  by  ndp  of  law.  and  indiTv-n" 
to  that  vflVwl  in  his  will.  Bni  therp  are  tilim  tfoiaUr  »->•■  - ' 
toalator  haa  made  tutjjeot  to  \m  dobta  gmm/ly.  but  '^ ' 
nothnvp  bofln  imbjoct  to  any  of  )n%  <)»W.  or  only  •.■- 
thi'  exiwulor  takce,  not  ax  PXORDtor.  hut  M  tni'>ti>i>  -  ' 
acoorilin!;  to  the  nilp  of  laur.  hut  of  equity. — the'  t' 
What  arn  legal  and  wlint  •^|u1(ehl«  m»i^  !■•  oft«i  a  1 1 
of  diatribution  of  tho  Inltfr  Wng  (v>n>nnant  to  nnlur  >. 
hM  long  been  to  eatvnd  I  hi^ir  ran^c.    )4iw2  KoublHn  , 

It  may  ha  aild<id  lipri-  hU'>  thai,  hv  •talute  11  Ri-i 
W.  IV.  c.  101.  r.  ..!:■  I  .!.■  .r..il,.TrnMdioldorPopjh-.-  i 

viwd  for  piivni I  iviili.  the  d*ibti|or    I 

mini^iterod  in  ■  ,   .■    ■■  ..i  mi  r>f  aimpln  contra.' 

yrtilitor.  iii^ti-jiJ  .■■   :■ i .  .  .■    il  liivr  ii/ainst  Iho  "\- 

plpa  of  pinu-  .••l-l h.iiit .;    .il    .111,-"  Hp|K4tl  tO  th^  ''•■ 

jwiid  from  Iho  riial  n«tato  of  tlm  doc-oMfJ.     The  aiatutiH  whtoti 
creditor  to  l«kc  Uiii  at«p  uxpruialy  maerve  n  priority  to  ipociial^ 
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A  I('ir:iry  U  a  boqiiost.  or  ^itlt,  of  ^oixU  and  cliatteU  hy  testament;  and  the 
|M-i><>ii  to  wlimii  it  win*  ;;iv('ii  i^  Kiyli*^!  tin*  lr;i;utoi* :  wliicli  even*  |>erM)ii  U  capable 
(it  lifiii^r.  iiiilrHt^  |iartiriilarly  diMililcd  hy  the  i*<»inmon  law  or  Htatutt^H,  art  traitoni, 

(Ni|»i-t>.*  ainl  Hi>iiM*  otlivrM.  Thin  )MM|ii<>bt  traiiKlorK  nn  iiichoati*  pru|K*rty  to  the 
f;;:it(-o  ;  hut  the  li'i^ai'V  i^^  n(»t  |H*rt'i.'C*t  with(»ut  iho  aH^riit  <t\'  the  executor:  for  if 
I  h:4\f  a  'fthtnti  or  fnrunuiry  Ic^ary  ot*  lou/.,or  a  »inripr  ono  of  a  piero  of  phite, 
I  I  Mriiii»t  in  fithcr  \n^v  take  it  without  the  <'onM>iit  of  the  cNeciitorJy)  hor  in 
hiiti  all  (hi*  chattels  an*  vested  ;**  and  it  i>«  Iuh  hiisiiiesH  tir>t  of  all  to  Mi'e  whether 
tii«T«-  is  a  siillieimt  fund  left  to  pay  thedehtK(»f  the  tehtator:  the  rule  of  iNpiity 
U'Ui;;.  that  a  man  niuht  he  just  Ik'Ioiv  he  i^i  perniittetl  to  Ik*  ^enervMin;  or  an 
Brai-ton  expre^^^-es  the  seiine  of  our  antient  law.u;  ••</♦■  tHmis  dtfunrti  primo  titiht~ 
Ct  h'i*i  Mint  til  tfUii'  sunt  /urrsxittittM.  tf  pnstni  tpnv  ttuhf  utiltdittM^  t't  uithmt  tput  .sunt 
r"/l//l^l^.v"  An«l  ill  ease  «>f  a  detieienev  of  aNsetH,  all  the  nttwrtil  le<;aeie(i  nin**t 
■  hate  pro|M>rtionahly.  in  onliT  to  pay  the  dehts;  *hut  ix  sfiffijir  le>;aey  r*'\*i 
(»»i  a  ]>ie(e  of  plate,  a  horse,  or  the  like)  i**  not  t(»  ahate  at  all.  or  allow  *- 
U2i\   thin;:  hv  wav  of  ahatenient,  uidehs  there  U*  not  Kutfieient  without  it.<(/>" 

< i   ( «i.  I.itt.  1 1 1.     \1.>« n.  3 *.  4"  /'•  i.  <--  'i-*'-  •  * ■  2  Vrni.  Ill . 

•'*  Tiii"  ^Toini'l  •>!*  ili^iiMiity  no  1.iii;:«t  di-'iirai'i-w  th«' «'Tatuti-lHNik. — *'hittv. 

*^  I:  h.i-'  I'l-i-n  nMirii  <|ii«'>»ti(iii«-il  uln-tJn-r  it  w.i!*  n«tt  tin*  int«-n(ii»ii  mI'  th«*  h-^npliituro  ihtit 
A  ■>[>•>  .!ii- di't  i-*!  •»:  "(•K-k  in  tin*  |mMi«'  t'inpU  -InmM  li*  i  ••n«i>lfrtHl  in  thf  niitnr«*f>f  a 
ti.o  Ii-khifntarv  a|«|M>iiiiin*'iit.  and  ni»[  want  lii«*  iL*-fnt  ot  tif  «*.>•>  uti»r.  i  Pe.tr-oit  tf.  'I'!i«» 
ii.Liik  of  r.nL'i.in<i. 'J  < 'ox.  17'.*:i  tliou;:h  a  ilitlfrfni  pr.K'iiiMl  ri>n«ti-ui-tii>n  hu'*  lM*i>ii  [lul 
«in  tli>  -taiiiii-  <T*'.ttin.' ;:oviTnniin'.*unnnitii->.  i  iVink  iil  Kn;:iand  •  <.  I.unn.  1'*  Vi-*.  -'»7^:) 
aitd  It  nju-t  n«>a  In-  takfii  to  lit>  tin'  l.iw  that  ?>t<M'k,  likf  nil  «>thi*r  |H-r«i>nal  }>r«>[M'riy,  i4 
a--' tx  ;n  t)ii-  han<U  «>i  tli**  rxerutor.  Tiif  fiin<M'<|Ufnt  •>  n«'i  •'•^oarily  tolliiw**  iluit  it  uiii-t 
Vf-:  in  tli.  ••\»  •  tiior.  and  till  In"  a-.-tiit-.  the  Ii';:.it«'f  In*  n<i  ri>:ht  to  tin*  htf.»' y.  Krank- 
lin  '   .  Tli«-  r.ank  ft   Kn^iand,  1  \{\i<^.  .'i<>7.     lUnk  *fi  V.un'nuvi  •  •.  M<*tliit.:i  Ur.  *J|**J. 

'I'iii-  .»*'»-nt  'it'  till*  ••\rruti>r  i-  i>ijuall\  n*'«'»**."ary  wlii-ilii-r  a  li-;.Mf\  \»f  ••|»«''itie  or  ni»T.»ly 
!-•'  un;aT\.  '  riaii<|.  r-.  -..  <'iaiki*.  .".  Atk.  Mo.  Al»n«'\  •  •.  M;1I»t.  \1  Atk.  .*»'.»s ; ,  .i  fourt  <if 
t-«(U  '\ .  :iilfi'«l,  \\  ill  o  'niiM'I  t  lit>  i>\«-i-nti>r  tiM|«'l;\  it  tip*  -[■•••■.ti*  arl:«-l»-  ilfx  i-«'i|.  i  Niirth**v 
1  .  N-r"  ;.■'..  "J  Alk.  77:)  l-nt.  a-*  a  i:»-nt-ral  nil*-,  no  aiii'-n  at  law  »an  !•••  inain(a:Tt*-d  \*n  a 
!■  J  i«  k .  I'.t-k'  ' -.  >t:  ntt.  •'»  f.  U.  •i'.»J.  or  f«»r  a  ili-Irii>nli\i>  *hai»'  inidi-r  an  int«-t.ii'\ . 
.J  •!.•  -  I'anni  r.  7  I'a.n.  A  <'ii'«.-..  .*iH.  It  wa-*  ln-t«l.  Iit»wi'\i'r.  in  \^»'  ••.  <ii»>.  ,.►  Ii.i-1, 
i....  :••  )•••  -  li-ai.  tr->ni  all  tin*  antluM  iti'*.  that  tlii*  tnt*T> -t  \x\  anv  -p«>«  iti>  thin.' tf- 
«|ii»itli«  1  ^•■'•!'.  at  la'A.  in  tin*  li'L'att  i-  ii|hi|i  tin-  a^-t-nt  •»!  llif  fXtTUtor :  and,  thfH-l»r»', 
to  .t  .■.  ij.  :!■  \ .  I  an  •■\'t  ui.ir  ha*  L'i\ '-n  ,i«"--nl  fxiir'-'-lx .  an*!  teit  up  fi'iy  h\  i:ii]<ti«Mt.>>it) 
t<*  a  -j"  <  .!!•'  If^ai  y.  "h-iuhl  hi>  '•Mhoi->|n«'nt ly  \v.titli<>M  it  thf  ii'^'ati***  tuay  ni  iinta:n  an 
.i. 'I'-n  at  1»A  t'ir  tin*  I- ■  "i  •  ly  nt"  th*-  inltri-»t  >n  \<--<t«-il  in  loin.  It  a  4l>-tii-itii«\  uta-oi!! 
to  ]-a\  •  !•-  i  '■•!^  v\>-ii'  .iit'Tuardo  to  a)i|>i'.ir.  tin*  loiirt  ••!  •  iiani-<T\  \^••nlll  liavf  |<ii\\i>r  :o 
III**  I''  «'    «ni  ujik'-  th'"  lf::it»i'  r^  liiii'l  m  tin*  |«r<'j"»tiii«n  r«*"jii.rfd    -t'liiirv. 

A  -|  •  ;!:«  l«_i<y  i*  an  iniint'diatf  u'lll  «»t'  any  hind  iM-ipit-atlif  i.  ».ih  all  it*  itr-Mim** 
aTi  I  ;-  !;.•  I. ■:■>!.•  an  t-xi  ipliDii  l*»  th«*  ::«nt'i"al  nih"  that  .»  hy  »i'\  «iiH'*  not  «*.irr\  int»T«*» 
t:i.  :h"  •  nl  •■;  a  x-ai  atliT  lln'  t«-*taliir*  di'atli.  K.4\«*n  »  •.  Wailf.  1  Swan*!.  ■'•'•7.  lV.jr- 
rirut-'ii  .  I'l  .-tram.  '•  \'<-*.  •'•  V.^  And  thiitn:li  ihf  pax  nn-nt  **!'  a  |  rnHipal  !iin<i  U*  (ii«*xith>  *\ 
t"  .tit  .tiT.int  nii\  'i'-pi'iid  on  hi*  attaining  hi*  niaj<>iii\ .  \i-t  tin*  ini«-ri'*t  a*-*  rui-d  tro;«t 
ti.f  <!•  i'.ii  ••:  rii<-  i>^t.it<>r  niav  ln-loni:  to  tin*  h'i:.it<-*-.  not\^i!h*tandin>!  hr  *\*h-^  not  livi*  tt> 
lak<    .ill*  Th.nj  111  till'  |iiMii-i|ial.      I^'.ini'  •  *.    r«-*t,  '•  V*-*.   I  *■.'!. 

i  i.<  •!.:•  ts'ii  !•!  a  «{'•  I  itii'  l<-ja«'y  i*  that  it  i*  liahh'  !•>  ail«-ni]aion :  that  wlton  tho  tiling 
h- 'I  .•-iiii>  I  .*  ••iii-i-  ;:>i!ti-.  in  tiii*  t«>*tator  *  lit*  t inn',  it  i*  .i)«*i>liiti')\  lo*t  tit  tin*  h'cati'i*. 
r.»r;.  !  ■.  \V..i.:ii  M.  I  .l;ii-.  A  Walk.  «."!.  Whiii.  ihiTftoii*.  a  tf*rai>>r  ha-*  )MM|iii-a(h«-<<i  • 
1*  J  • -.  ••'  <  it.iin  *:>>ik  III  th*'  pnl'Iir  tnniU.  or  of  a  |>.ii'ti>  iilar  d<-h(.  *«i  •1**  ni<->l  a^  tii 
r»ij  »•  r  !.'»•■  *'■  <|M'--!  in  •  i:h"r  .I'l-  *|ifiiri.-.  ii  th.it  *t'»i'k  *h«»iil.l  )■%•  ali*-r\vaftU  *iiM  i»iit  l-v 
till-:*  r.i:  ''."rit  th.it  ^h  l>:  -hcuM  in  In*  l:ti*tiin«' )•••  pahl  «ir  ran- ••lii*d.  th*- h-jai  v  himi!-! 
I-  .i'i«.:ii'  I  X-hhuMi'T  '  ■.  Mr<iuii«*.  -  I'r.  lo.».  AihI  it  a|»|Mar*  that  tJHTi-  i*  ii<»  •!;*- 
till'  r.-ii  i-  "All  n  .1  xi'lunta!  .  and  a  « ••ni|>iil'-or\  ]>i\infn!  tt»  ihf  t«'*lati>r.  a*  ti»  ihf  ijiif^ 
t.'  !i  •■:  .I'l- tii|.iiin.  Iniit-*  • ..  .Inhn-oii.  4  Vi-*.  .*»7 1.  fln»  iil^-a  i»l"  |.r«M-fiilin.:  »»n  iho 
u  thoiiL'h  "iii'iH'tti*  i  h\  pl.in*il>if  i-«-.i*i>niii^ .  \«a*  iiM.iitl  to  iii:ro>iiii'«*  a  ih^ 

fjr I  I  ••lit:]-  "Ii  Mitu  I  hi'  th  I  i-:iiiio  oil  I  hi'  *i:l>ii'ft.  and  !•>  atf<ird  u**  prfi  i^i*  ml**.  Slrtiii«*y 

•.  I*..?!,  r,  'J,  »'.i\.  1  •*■_'.  lIiiiii|ihi*-\*  '  .  iliiniphn-v*.  -•'••x.  l*»'i.  It  -••••in*.  thiT*'fi»r«'.  tiovr 
t--:.ihl.-iit-il  ih.ii  'ii  hi-n«-v«  r  th**  ti**t.«tor  ha*  hiiii**-!!"  reffivi-d,  or  othtiwiM*  tli*|HWt«ii  i»f,  i}|«i 
»iih.«- t  ••!  f!.!*..  iln-  |irini-i)>l«'  ot'  a'li*ni|ilinn  i*  that  tin*  think!  ^i\«  n  ii«»  1oii^»t  e.xi*!*  : 
iii\*i  it.  .it:*  r  a  |i.irtii'ul  ir  dfht  ltivimi  hv  will  Inul  \h*vx\  rei'«'i\«-<l  hv  thf  t«-*t.iltir.  il  «i*u!i| 
|«  ilf  ni.iitd'-'l  hv  tin*  h'L'ati'i*.  that  Would  Ih«  eoiiviTtini;  it  int«»  ii  WN-uniarv  %l\-^.*''»A  **  % 
•iKN  itic  h  fcl*^}-     Kry«*r  i-^.  Morris,  '.»  Ve.-*.  ^i0.k     iWker  u.  l{4k>nir,  .'i  Ma«l.  •\  •  •    ^«^^«^** 
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Upon  the  same  principle,  if  the  lc;rat<?efl  had  been  paid  their  le^raeie*.  .ne; 
atierwurd«  bound  to  n*fund  a  ratal )le  part,  in  ease  debts  eonie  in,  nn*iv 
suflieient  to  exhaust  the  rcsidiium  aUer  the  le/^aeieK  paid.(^)     And  x\i\>  law 
old  as  Bract  on  and  Fleta,  who  tell  us,(r)  ^'si  phtra  sint  ddntn^  rW  />/»!*  /ra 
futrity  ad  quce  catalla  dtfuncti  non  sufficiantyfiat  ubique  dii'atcaiio,  ewcrpto  rea* 

If  a  legatee  dies  l)efore  the  testator,  the  lepiej'  is  a  lost  or  hif»sird  letjacy, 
ahall  sink  into  the  ro/V/z/wm.'^  And  if  a  continfjfnt  le^uej'  be  Icll  to  any  oi 
icht'ji  he  attains,  or  //'  lie  attains,  the  age  of  twi»nty-one,  and  he  die.*  bt-loiv 
time,  it  is  a  hipsed  iegaey.((/)'"  liut  a  legacy  to  one.  Up  be  jHtid  when  he  at 
the  age  of  twenty-one  voai-s,  is  a  vested  legacy;  an  interest  wliieb  c-Dninu 
m  y>r<r.s/.7<^",  although  it  \k'  i^ulmndum  infuturo:  and  if  the  legatee  dies  U'tnn- 
age,  his  representative  shall  receive  it  out  of  the  testator's  ])ersonul  estate  u 
same  time  that  it  would  have  become  i)a3'able  in  ease  the  legatee  had  li' 

<»)  I  bill.  JiV").  ('t  Dyer,  59.    1  Eq.  la.  At-r.  a& 

(')  Unset.  /.  2,  c.  20.   Flft.  /.  2,  c.  57.  9  11. 


indee<l,  the  itlentioal  cttrpua  is  not  given,  (Sehvood  rx,  Mildmay.  3  Vt^s.  oli».)  wh»-r 
legacy  is  not  specific,  but  what  is  ti'iinod  in  the  civil  law  a  demonstrative  lepa* y.- 
is,  a  gonoral  p<'<runiary  logary,  with  a  iiarticular  s<*ciirity  jK)inte<l  out  as  a  o>iiv»- 
mode  of  i>aymcnt. — tlnTe,  ahhougli  such  wourity  may  ho  culled  in,  or  fail,  the  It-car; 
not  1)6  adeemed,  ((Tuillamue  ^x.  Adderh'V,  15  Ve».  ?M,  Siblev  w.  IVrrv.  7  Vtr*. 
Kirby  r.v.  Potter,  4  Ves.  751.  Le  (irico  i>.  Fineh,  3  Meriv.  52.  Fowler  r*.  Willouf); 
Sim.  &  Stu.  3oS:)  Imt  when  it  is  ouee  settled  that  a  legacy  is  specific,  the  only  -<»> 
clear  way.  it  has  heeii  ju<licially  said,  is  to  adhere  to  tite  plain  rule,  that  there  \*mx 
of  a  speeitic  giii  if  the  speeifii^  thhig  do  not  exist  ut  the  testator's  death.  Bark 
Rayner,  5  Mad.  217,  S.  Con  aj^veal.  2  Kiiss.  125. 

Courts  of  eijuity  ikyv.  always  anxious  to  hold  a  legaey  to  l>e  pecuniary  rather  ihii 
cific,  where  the  intention  of  the  te>tat«^»r  is  at  all  doutitful.  Chaworth  r#.  B«**Th.  4 
5«»t).  Innes  n*.  Jolinson,  ibid.  57.'i.  Kirbv  va.  Potter,  ibid.  572.  Siblev  vs.  Perrr.  7 
521>.     WeLster  vs.  Hale,  S  Ves.  41. 'J. 

The  greater  part  of  this  note  is  extracted  from  1  Uovenden's  Suppl.  to  Ve*.  Jui 
ports.  ol2. — C'niTTV. 

"  Exeej)!  that,  l»y  the  statute  1  Vict.  e.  20,  p.  33.  a  gift  to  a  child  or  other  Li«ie  c 
t<'stator  will  not  lapse  in  ease  of  the  death  of  the  legatee,  leaving  isi^ue  which  i^ui 
the  testator,  hut  sliall  take  etl'eet  as  if  the  death  of  such  person  had  happened  ii 
diately  after  the  death  uf  the  testator,  uule.ss  a  contrar}'  intention  shall  ap)»earb 
will. — Kkkr. 

"  A  legaey  may  l>e  so  givtMi  as  that  the  legatee  shall  he  entitled  to  the  interwl  c^ 
du<'e  th(>reof  from  the  time  of  the  testator's  death  to  his  own.  although  Huch  ]egat<v 
not  live  long  enough  to  entitle  himself  to  tlie  i>riiieij)al.  Di^ane  v*.  Test.  9  Vei.  1- 
cited  in  the  last  note. 


cedent  })revents  the  le>:ary  i'mm  vesting.  J^arsonj*  vs.  Parsons,  5  Vo»*.  5S2.  San«Ku 
Kea<l.  12  Ves.  7S.  Krringion  «>■.  Chapman,  ihid.  24.  But  if  the  legacy  b<»  to  an  if 
*'  fHXt/,ihl>-  at  twenty-one,"  the  legaey  is  held  to  l>e  vi»sted :  the  de.<cription  of  the  lep 
Siitisfied.  and  the  oth«'r  part  of  the  direction  refei-s  to  the  payment  only.  This  dx' 
tion  (as  stated  in  the  t(>xi  i  is  Imrrowed  from  the  civil  law,  hut  in  adopted  as  to  pff 
legaeii's  only,  not  as  to  1iiMpu>.>.ts  <'hargeil  upon  real  estate :  and  it  has  been  spoken 
many  ca.«es  as  a  rule  n«'ither  to  !»«•  extemh-d  nor  approve*!.  Dtewson  r$.  Killect. 
12:;.  *I)uke  of  Chandos  r;<.  Tallw^t.  2  P.  Wms.  rd3.  Maekell  rjt.  Winter,  3  Ve».  543.  I 
IV.  Maekell.  5  Ves.  50'.».  Hanson  r.v.  (iraham.  6  Ves.  245.  If  real  entate,  either  cnfv 
or  freehold,  he  deviseil  to  an  infant  ami  his  heirs  **when  and  so  noon  aa*'  be  sIkq 
tain  a  eertain  age.  the-^e  words,  it  has  been  decidiMl.  only  <lenote  the  time  wIh^ 
henefirial  interest  is  to  t;ikt>  etl'eet  in  ]>ossession.  but  the  interotit  VMits  immediatelT 
tlitf  testator's  decease;  and.  sliould  the  devisee  die  before  he  attains  the  specifie 
the  estate  will  descend  to  his  heir-at-law.  It  wouhl  be  a  different  thing  n  the  < 
were  to  the  infant  "if  he  attained  a  <MTtaiu  age:*'  tliose  words  would  create  acw 
I'l'ecedt'nt.  and  no  inter«'>t  wonid  vest  in  him  unless  he  attained  that  afse  Doen 
;;  T.  K.  42.     liornston's  rase.  :;  K.-]*.  21.— <:'iiitty. 

"'  Hut  it  seems,  if  the  ti'<ta tor's  |MM-<onal  reprt»9entative»  were  to  be  accomitid 

inti-rest.  and  the  <l«'l-iy  of  payment  as  to  the  ))rinci)»al  wa«  onlr  directed  with  III 

to  the  minoritv  of  the  legatee,  his  executor  or  administrator  tnaT  daiia  tha' 

7H0  '     ^^ 


CBAP.S2.]  OF  THIN6& 

Thin  dintinciion  in  borrowed  fh>m  tho  civil  law;(0  and  iU  adoption  in  onr  conrto 
is  not  HO  much  owing  to  itH  intrinnic  oqaity^as  to  its  having  been  before  adopced 
b^  the  iH*cleHiaMtical  courts.  For,  since  the  chancery  has  a  concarrent  iarisdio- 
tion  with  them,  in  regard  to  the  recoveiy  of  legacies,  it  was  reasonable  that 
there  shouM  l>c  a  conformity  in  their  determinations,  and  that  the  sabjeet 
should  have  the  same  measure  of  justice  in  whatever  court  he  sned.f/)  Bot,  if 
each  legoc'ieM  l>e  charged  upon  a  real  estate,  in  both  cases  thev  shall  lapse  for 
tlie  lH*iiefit  of  the  heir  ;(</)*  for,  with  regarrl  to  devises  affecting  lands,  the  eccle* 
mastieul  court  hath  no  concurrent  jurisdiction."  And,  in  case  <rf*  a  vested  \9mey, 
due  inimediutely,  and  charged  on  land  or  money  in  the  fhnda,  which  yieui  an 
immediate  pn>tit,  ^interest  shall  be  payable  thereon  fVom  the  testator's  rm^iA 
death  f  but  if  charged  only  on  the  {wrsonal  estate,  which  cannot  be    !> 

(•)  F/ 35, 1. 1  and  1  (/>  1  Bl.  (V  Abr.  SM.  <»)SP.Wm.«L 

with.  proviilfMl  a  yosr  hsH  eUfMied  iiinc^  the  desCh  of  the  orifrinml  teststor.  Crickett  w. 
Dnlby.  3  Ven.  13.'  (.*lolM*rry  vt,  Lnmiien.  2  Freem.  25.  Anonym,  ibid.  64.  Anonjrm.  8 
V<Tn.  VJ9,  <ir«H*n  r«.  Pifrot,  I  Rr.  Km.  Fonneresu  m.  Fonneresu,  1  Vt«.  8en.  119.  But 
a  Niiail  yojirly  muiii  directed  to  be  paid  fr>r  the  maintenance  of  the  infant  lefpitee  will 
not  be  deemed  e<|uivalont,  for  the  iiur|KMe  of  venting  s  legacy,  to  a  direction  that  inlereti 
should  he  |>ai(l  r>n  the  legacy.  Chenter  f«.  Painter,  S  P.  Wmn.  338.  llanaon  ««.  Orahsm, 
6  Yen.  24'.).  Ko<len  rj*.  Smith,  Amhl.  5HH.  If  a  1)e<|ueMt,  however,  be  nuwie  to  an  infant 
**at  hiM  age  of  twenty-one  yean«.  and.  if  he  die  lN*fore  that  age,  then  over  to  another;'' 
in  «uch  caM*  the  legatcH)  over  doeH  not  cUim  under  the  infiuit,  but  the  bequent  over  to 
him  in  s  <iiMtin(*t  Milwtantive  l>e<itiett.  and  in  to  be  fiaid  on  the  death  of  the  Infsnt 
and<*r  twenty-one.     I^undy  r«.  Williamn,  2  P.  Wnvi.  4H0.    Crickett  ».  Dolby,  3  Yea.  16. 


L'liiTTr. 


*  TiileH^  there  he  something  in  the  will  to  nhow  an  intention  to  the  contrsry,  &•  If 
there  b«»  a  wniduary  device.  For,  by  the  Will«  Act,  (I  Vict,  c.  2ft,  n.  2ft,)  unlem  a  con- 
trary intention  ati)M*ar!«  by  the  will.  Ktirh  real  estate  or  interent  therein  sn  shall  be  com- 
pri«ie<l  in  a  lafMMMl  deviw',  or  in  a  <levi«M*  which  failn  ns  l»eintf  contrary  to  law  (aa  where 
griven  to  A  charity)  or  otherwi^i*  tnca|»able  of  taking  etTtHrt,  shall  be  inclwled  in  the  resi- 
duary' (lvvif«e  (if  nnv)  containtnl  in  Murh  will. — Kerr. 

*  \Vh«'re  l('pii'i**x  lire  rliArg<*<l  iiiM>n  lund.  or  if  the  giA  at  all  savours  of  the  rm/fy,  the 
tni«t4  mutt  In*  (*iirri«Ml  into  ex«H*ution  with  niiiilf>gy  to  the  4v>ninion  law.  SiN>tt  rt.  Tyler, 
2  hiek.  71'.>.  I^nig  vx.  KiokettA.  2  Sim.  ft  Stu.  W,  Ami  the  general  rule  of  «*oninit>n 
law  i*,  tbnt  lessari*^  or  ]HirtionH  chnrgi^l  on  IiuhU  do  not  xv*t  till  the  time  of  fiayment 
comi«».  Harvey  va.  Af*ton.  I  Atk.  'MH,  379.  S.  i\  \ViIl«*m  91.  Harrison  r*.  Naylour.  2C<)X. 
24*<.  Htit  :i  t«*Atator  niiiy  make  n  legiiry  v«^t<'<l  and  tranAmisAible.  though  charged  on  s 
re»l  «-Mtiit«'  and  iMiyable  nt  a  futiirt*  time.  |irovid<M|  he  di^tint'tly  expreitses  liiniM*|f  to  thai 
etf«*f*t.  or  the  <viiit*>xt  of  the  will  atl'onU  a  plain  implication  that  such  was  his  intenti<m. 
llArgrnvf's  not«*  to  i\\.  Litt. 2^(7.  In  (H>tning  to  a ju^t  conchision  as  to  this  matter,  it  haa 
lM*t*n  oftt'ii  <»ui<l  it  oii;r)it  to  1k»  exaniin<H]  whether  the  tettatfir  has  dinvted  payment  to  be 
fM^t(i'»ii«*il  from  u  (^viiHidcrution  of  cir(*um<*tAn<*es  inen^ly  i>ersonal  as  to  tlie  legatee,  or 
with  rt't'fpMir*'  to  th*>  conditif>n  of  the  e<tiite  to  l>e  charg<Hl.  and  the  interests  of  other* 
ther«-in.  Wh^n  thf  ilinvtion  that  the  charge  shall  not  Im*  raised  till  a  future  day  refers 
to  th««  fir«Mifii*>tHni><*s  of  the  (M^rnon  to  take.  (as.  for  in«tan(*e,  if  the  charge  lie  inlende«l  tWr 
a  fiortion./  th*T««  th<»  <*r»nHtriiction  h»M  Immmi  that  the  giA  is  so  con nectetl  with  the  immiif 
for  whii'h  it  wiia  given,  that  if  such  piiriMvu*  fail  the  land  ought  not  to  lie  charge*!:  but, 
it  hart  lM*eii  A**  r*'|HNit«Mny  ^Aid.  a  l«*gacy  v<<^ts  imme4liAtely  in  interest,  though  it  bo  charged 
on  liind«.  if  the  time  of  jmynient  Ap|M»ars  to  have  U*«*n  poitt|ione<t  only  out  of  regard  to 
the  (•in*uni«tan«**-A  of  the  estate.  I^iwther  fjt.  (Vindon,  2  Atk.  128.  Dawson  i«.  Kitlel«  1 
Br.  12 1.  <t<Nlwin  'v«.  Miindav.  ibid.  194.  Smith  r«.  Partridge,  Ambl.  267.  Sherman  at. 
Collini.  3  Atk.  :J*J«».— rmTTV." 

"  Th«'  oM  »uthoriti4>s  an*  in  conformity  with  the  text,  and  hold  that  where  a  ftind.  of 
what«'ver  iiatiift*.  ii|ioii  which  a  testator  ha^  charginl  legacies,  is  carrying  interest,  there 
inter«i*t  ohMll  )h*  pAyabh*  u|ion  the  legmMcs  fVom  the  time  of  the  testator's  death.  Bat 
that  i*  fxpl<Ml<Ml  now  by  ev«>ry  day's  practice.  Though  a  testator  may  hare  left  no  other 
prn|«*rty  than  ni(>ii<>y  in  tlie  fun<U.  inten^t  u|ion  the  |iecuniarv  legacies  he  hoa  ehorced 
ther*-<»n  i^  now  n**vi>r  given  till  the  end  of  a  year  after  his  death.  Gibson  r«.  BoCt,7  \ea, 
97.  Tlit»  ruk  i*«  »lit!'"rt'nt  with  n*!«iM»ct  to  legaci«Mi  elmrg^Hl  on  land.  Whether  the  reoaon 
WMign***!  for  thi<«  distinction  in  the  text  and  in  Msixwell  rt,  Wettenhall  (1  P.  Wins.  85) 
be  the  truf  oii«..  h:i«  U-en  doubt«*<l.  A  fund  con«»i*ting  of  fiersonalty  may  be  "yielding  im- 
me«iiat**  profits"  a«  well  ah  lands ;  but  it  is  obvious  that  the  r<*a<on  of  the  rule  ea  to  the 
eoninii*n4'«Mu**iit  of  inti^n'st  n|M)n  legacies  given  out  «if  jierwmal  estate,  which  l«  a  rule 
v|t»i»t«*«l  men»ly  for  c<invenience.  (<birth.<«lion*  ••*.  <Mialie.  in  Yim,  l:i.  Wood  rs-"^*'M*?T^ 
is  ves.  333,)  cannot  apply  to  the  case  of  legacit**  not  ib»iien«ient  on  the  geti%«^^>»j^*^^* 
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immedintel;  goi  in,  it  shall  vnny  intorost  onljr  fh>m  tli«  vnd  oF't 

Ui«  ileuth  of  the  Uistator.(Aj'* 

(•jSP.Ww.JMI. 

penonal  MUto,  and  clinrgnd  urion  lands  enly :  in  nii^  niMi  tntrivM.  it  hwi  ll 
niuiit  ht  cbiirgFublo  front  tliu  ilt-atli  «f  the  l«»liitor,  or  iu<t  M  •]].  r<«nriia  m, 
I  Si'h,  *  Ur.  11.     Spurway   t-*.  Ulyn,  8  V«.  4V&.     Slxin  t*.  W»it.y.  IC  V» 

CllITTT. 

"jU  »  1i>ga<'y.  for  the  paymt'nl  of  wliich  nn  other  jii-rioil  u  mBtAgarri  bjr 
(Aiioiiyni.  2  Fr*oiil.  207.)  u  not  dur  till  ihe  wid  nf  a  yair  afUn-  lh>!-  tnUloi' 
flliMuIr  Vf.  Gn-i-nbnnk,  Tlti,)  iin<l  lut  toteriMt  run  unl.v  1«  (.•IuidixI  ftir  nu*>-fia;i 
(tcuiaiiil  actually  ilue,  il  ix  an  umli>i))iiti>(I  ((inerul  nilp  llml,  wUliiiu|>Li  ■  In 
(wboiT  no  *nnoiu  intrnfioa  to  ttitt  (■ontmrv  appcur*)  al  the  tntolor'*  ilralh.  HM 
va.  LTkaUi-,  10  Vea.  13.)  it  (loot  not  ti-^la  to  carn^  lDI«r«*(  till  n  yvvT  DftrrvMrtlK 
charged  Miolyon  Und*.  Siv  lh«  Init  not«.  lliat  g)«i>PT«l  rule.  Iifnun^rr.  haa 
&iveji  M.  Wah*-,  1  awimrt,  6ST.    Boi-kforil  vi.  "I^bin.  I  V.*.  Sea.  310.    A  >[«ridi 


«  when 


exception  iwuim  wficn  a  legiicy  !>>  ^i 

hn*  put  himnflf  in  tnm  parrnfii:  iti  » 

Tvrry.  3  Ail<.  i"-'      ''■■■  ■  ■  ''        i'-- 
latter excfjiiii'i.  ■■,■■ 
^viM  H  lugiii'^  I  ■  .  ■  i   ;  ; 

tfniUK!^  for  'I'l'  ■  iiil'i.  u!..  /.    1 r 

W.  Askpiv.  I  tW.  ^U.      liurv.v    r^ ., .,  . ,    

sDp^rt  Hr«  |>rovi<lvd  Tor  the  cnlM.  lh<iu  tliv  In^acy  will  itot  our;  intrri^a  Trim 
[uTiod  than  it  would  in  the  raisr  of  k  Usiuvst  iv  «  pvrTM-t  ■tniii([i-r.     Wyui^i  ~ 


u  infant  1^- 
MHO,  (he  nHMwarr  kniifort  "f  ihi 

.  \\!i.  SMT.     It  inn-l.  h-mnv^r.  b-  f 

.'11  is  otlicrwia^  uni>mrt(I«d  for    V 

'   -r  IWim  the  Jt-nlb  of  lb,-  tnlati 

hind  i*  Bpulicnlili'  liiT  nii-b  tnsinUft— . 

2  P,  WuH.  '^O  but  wh«K.  .>IL« 


1  Cox. 


I.  1  Si-U.  &  Lef.  5 


r,-I,  -I  \  .■ 


:  Tyrrel 
a  lojiivy- '"' 

iii'i  i  I    ■o  by  nil  I'xopption  in  fa»uur  i  i 

nl-i!  ■;.      .    .   Ml',  (ttMVfti  TM.  Walt^  18wMti-i 

iii>'  I'    >r.      L.u  I'liilomplntion  than  Mranfrr».  i\  ■ 

wiil  iiii.-i>-.i  U-  uik'vw.'d  by  way  of  niiiiiitviuiiiM-  for  etii-u  ,, 
0  Ve...  547.)  uiii<.*M  It  cuii  l>o  oatiofuclorily  cotlvnuxl  lo. 
inteadoit  to  givn  int^mt.  Bnckfonl  m.  Tobin.  1  Vn.  Sna 
Lef,  6.  Neninaii  v«.  ButeHun,  3  Snaiiat.  69(1,  Et«ii  Ib  (he 
ciitor  muHt  not  tuke  u[>on  himei^If  to  nay  intcml  upon 
"    ■  ■  '  ided  U-  the  will:  for. 

■  ..  riolby.  3  1' 


(,-1  I 


when  that  ii 


Ki.     EXV^  r..  Btks 

■r  of  a  Kn>rii|<'li(li 

-  ""J  ''?  "■?  if  WMl 

bv  the  will:  for.  though  >  niurl  ••f  ■ 


burri,  i>  Ve».  470.)  yet  it  Ks^nus  therv  niuat  be  aoinpthinjf  mum  ttuiii  tbe 
lefUii'y.  ttomelbiii^  Indicaliti^  thai  the  t«*lal'ir  (nit  hinu>i!ir  in 
court  in  d^-cnwin^  intcr«t  Mr  a  gntndohild'ii  moinltnaiiiv.    P. 
547.     K»wlin»  n.  Ooldtnil.,  5  Ve«.  443.    Hill  r*.  UIll.  3  Vw.  A   ' 
Wfn  when  a  l^^^y  to  a  Dmndcbfld  will  norer  becoma  du"  uti!-* 
ittill,  mnintenaned  may  bn  allowed  for  hti  wipport  (Inriiii*  h)>  v 
Wen  to  wlioni  the  lega^  !■<  ((iven  oBi-r  In  c«*eor  th"  ••.«.."('.  . 
willing  lo  oouaant^     l^reiMliah  v».  Xerctv,  S  Vv*.  I'.<'' 
ounistanceti.  when  ft  legacy  to  iufuntii  (■  not  ^veu  >ii 
oitbnr  not  lo  vml  till  a  jtivon  InTlod.  or  \»  nibjoct  !■ 
■nolea.  upon  the  usmrrent'c  of  wlii^  il  !■  fiv«n  ui  > 
I.)  if  th«  wordK  of  the  will  do  not  aulhorUe  lh<r  <<  i  : 
ttmanoc  of  Ibo  infant  lojtnlii-s.  n  court  nf  ninity  nt-i. 
oau  collect  before  It  all  the  Sndividuati  wlui  ir>ay  b'-  ' 
tauAi  a  coaipcnwtion  fur  talcing  fn>ni  him  pari.  'V  v;  '. 
naiii-e.  (Erml  r..  Borlo".  14  Vi-t.  ZtU.    SLmball  <*..    'i 
Wbitt^iiwd,  S  Youn8<'  &  .r«rr.  S40 1)  or,  wlcro  lli.>r' 
of  u  family  Br«  to  tuke  <:<)iiiilly.  there,  olthoujtb  i>tli<  r 
after  the  iirdor  lUHdc,  yet  i>ll  tbi'  children  born  or  r<'  i 
L  inlcrnati  and  theri-foro  ibf  inioc4i*t  of  ibr  Air><l    > 

, ,  .icable  for  nwtntfiliince.    Foirniun  m.  Oruen,  V'  ^ 

'«.  mn.     Rrfat  w.  Barlow.  14  Vsa.  WW.    nal<-y  .■>-  I 
will  eontnin  tueeovrtf  Umilalioin,  rnidor  wlildi  pei^cin- 

niny  bwfimo  entitled,  it  i»  not  -.uffldenl  (hat  all  |. 

livinjt  urn  iH-fon-  the  court:  for  nont-of  tJtnlivinir  mii>  \-v  thflji 
In^oniri  vvUtlud  to  tli«  iirO|ierly.     la  »ucli  a  MM,  i 


s: 


atmlici 
Vi.  1 
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these  fomud  logaeicMi,  contained  in  a  man's  will  and  testament^  then 
is  aliu>  permitted  another  death-bed  disposition  of  property;  which  is  called  a 
donation  cauM  mortis.  And  tliat  is,  when  a  person  in  his  last  sickness,  appre- 
kendinif  hii»  dissolution  near,  delivers  or  causes  to  be  delivered  to  another  the 
possession  of  any  personal  iroods,  (under  which  have  been  included  bonds,  and 
Dills  drawn  by  tne  deceasea  upon  his  banker,)  to  keep  in  case  of  his  deeeaae. 
This  gift,  if  the  donor  dies,  needs  not  the  assent  of  his  executor:  yet  H  shall 
ant  prt*vail  against  creditors ;  and  is  accompanied  with  this  implied  tmst,  that, 
if  the  donor  Hvcm,  the  property  thereof  shall  revert  to  himself,  being  only  given 
in  contemplation  of  death,  or  mortis  causa.{i^    This  method  of  donation  might 

(()  Pnc. CVk 2li.   lP.WM.40i^44L  tP.WM.»7. 

finance  mi|rht  be  in  oflTeci  to  give  to  ono  ftenion  the  property  of  another.  If^y*^^  «§• 
UoUoway.  2  Swanst.  430.     Kz  jMrte  Kebblo.  1 1  Voa.  MM. 

No  execution  it  to  be  nuule,  in  favour  of  the  teMtator'ii  wife,  to  the  general  rule  that  a 
peeuniary  legacy  docn  not  bear  intereHt  before  the  time  when  the  |irinripal  ouaht  to  be 
paid,  unl««»  a  di»tinct  intention  to  give  interest  from  an  earlier  |M*ri<Nl  can  be  lairly  eol* 
lect«"d  from  tho  wordn  of  the  teiitaU>r*H  will.  Stent  m.  Robiniton,  12  Vea.  4G1.  Lowndes 
M.  Lowudeii,  15  Vot.  304.     Raven  r«.  Waite.  1  Swantt.  56U. 

C treat  |iart  of  thit  note  it  cxtnM:ti*d  from  1  llovenden't  SuppL  to  Ves.  Jr.  Rep,  144, 
14'*.— I'hittt. 

*  A  dimatio  mort'u  raus/i  ban  many  of  the  iiroftertioM  of  a  logary :  it  in  ltal>le  to  debia,  and 
4»pentlent  on  Kurvivorfthip.  Tat«*  rjr.  IliUMrt,  2  Ve«.  Jr.  12l>.  Jonen  r«.  Sclby,  Prec.  in 
Cna.  34k.'i.  Miller  vs.  Miller,  3  P.  Win?*.  *\iu.  It  h^  not  a  pre:«ent  absolute  gift,  veating  im- 
Biediately,  but  a  n^vot^able  and  conditional  one.  of  wbioh  the  eigoynM*nt  in  postponed 
till  after  the  giver*it  di^ith.  Walt4*r  i .«.  !Ii><lg«s  2  SwanHt.  118.  Chi  the  other  hand,  tooiaah 
liable  to  l*e  defcaxancMMl.  it  niiutt.  Hul>ji'4*t  to  Hu<*h  iM>wt*r  of  revocation,  lie  a  complete  gift 
imitr  nrvff.  and  therefor<*  re<|uiret(  no  |>r«>)»ate.  (Wunl  r.«.  Turner,  2  Vest.  S«*n.  435.  Aahton 
«i.  l)awM)n.  S«*l.  <\i.  in  Oiii.  14:)  thou>ch  a  <|U«*Mtion  lian  he«»n  made  whether,  as  niieh  a 
gift  in  only  to  take  etf«>i*t  in  «iirt4»  of  tlic  donor*M  tleatli.  it  ought  not  to  lie  held  to  iur 
teatamentary  an  to  Im  liable  to  legucv-<luty.     \Voo«lbridge  rj.  8pooner,  3  Bam.  k  Aid. 

A  'innatti  fwrttA  ^lujttt  plainly  difTi^rs  from  a  Icgiicy  in  XUU  iiarticular:  the  nubjoot  of  gift 
mu«t  in  tbe  ft)rui<*r  cum*  h«*  (l(*Iiv<*r«Nl  Ay  Mf-  Jvrtttr,  in  tlie  latter  imiH*  Ay  Mis  rrpirrstnbMiivt^ 
Walt«T  \s.  II'Ml^e.  2  SwanHt.  1(S.  S«>.  tbe  di^ttinction  U*tw«*en  a  nunoufftative  will  and  a 
^jfkjri/i  mi.rUjt  civis'i  iit.  that  tb«*  iMuinty  given  in  tbe  fin»t-nam<«d  m<ide  is  to  W  received 
fn>tu  tb**  f'Xf'^'Utor,  but  in  tb<'  bittfr  cam*  niuy  Ik'  held  againiit  him,  and  requires  no 
aiiiM*nt  nn  bin  |iart,  tb«*  d(*livery  liuving  l)«M*n  cHini|»b*tt*«l  by  tbe  <lonor  hinutelf.  DuAeld 
TJ.  Klw««H.  1  Sim.  k  Stii.  244.  Wan  I  tv«.  Turn«»r.  2  Ve#.  S»n.  44^1.  Tlie  greater  number 
of  rai>^-4  ii]>on  this  Mibj«M>t  Imve  tiiriH*«l  on  tbe  (|n<*3*tion  ttf  at^tunl  tnnlition  of  the  gill; 
tb«*  g«*ni*nd  rub'.  »«*ron lin^  to  wbicb  di*livt*ry  !•«  ntt^'sk'sir}'.  ii*  n«*ver  now  diAput«*d ;  but 
wbftbff  «ufb  d<'liv<>ry  ban  or  ba.H  not  Ikh'U  legally  (H)m|*b-t4Hl.  or  whether  the  nature  of 
tb**  gift  (Niu^titutiM  an  «*xrf|iiion.  t^xi'mpting  it  from  tbe  general  rub',  are  |M>inta  whieh 
still  not  unfriM|u«*ntly  |*r(**i*Mit  ib'ltataMo  ground.  Tate  vs.  IIiilN»rt.  2  v«*s.  Jr.  120. 
I^w<^»n  I «.  I^WM»n,  I  r.  Wmt.  441.  Wben*  a«*tual  truditi(»n  ii«  imprai^tic^blei.  if  tha 
d«*ni»r  pr«N't*4H|  »•«  fur  an  tli<*  nature  of  tite  f«ubJ4H*t  admits  tnwunls  a  transfer  of  the  poa- 
M'^ion.  rtr«H-t  muy  1m*  given  to  hi?*  inti'ndinl  iHUinly.  Tbu*«.  a  sbi|i  at  m«  has  been  held  to 
b**  virtu.«llv  dflivfrtMl  by  a  ib*liv«*rv  of  tbe  bill  of  igile  tb«*n*of.  dffi^asible  on  tbe  doQor*a 
r»*«*i>v«T\- :  and  ftcHvfrv  of  tbt*  k«*v  of  a  warehouse  or  of  a  trunk  has  b«*en  determined 
tu  b«'  a  «uf!i<'i«*nt  ddivfry  of  tli*»  gootN  in  suob  wartdiou^**  and  of  the  c^ntentaof  Uia 
trunk  :  f<>r  in  tb«*<«i'  in**t.int*«'rt  tbe  bill  c»f  sale  and  tbt*  keys  wore  not  eonsideriNl  aa  msea 
■yml***U.  but  as  tbe  nxMinx  i>f  obtainintf  |M)ssi*ssion  of  tbe  pr«)iM*rty.  Brown  r«.  Williams* 
eit«^l  in  2  Vr<».  ."N-n.  \^A.  Jones  %*.  S4dbv.  as  eite<l  ibi<|.  p.  441.  A  mere  svmtiolicaU  da> 
hvrry.  bi>w«*Vfr.  will  not  l»e  suffietont :  tber<*fore  tb«*re  can  lie  no  licmiilitii  amriu  n«ii«4  of  a 
simi'b- i'ontrtt4*tHb*bt.  ittanlner  i-^.  Parker.  3  Mml.  \<^^  tbi»ugli  there  may  of  a  bond* 
(Snellicfovi*  1-4.  Riiley.  3  Atk.  214:)  for.  notwitliMandime  it  is  a  ^Ahmt  m  arftoa,  some  pio* 

Iieriv  14  rtinvi'ved  bv  tbe  di*livt*rv.  Wanl  i*;i.  Turner.  2  V«*s.  Sen.  442.  Rut  the  csae  of  a 
Mindnb'tfi  \*  an  fxreption.  not  a  rule  :  anil  when*  a  Umd  is  only  a  collateral  security  for 
a  n)i*rt»r.igeHb-bt.  the  dflivery  of  tbe  iNind  will  n«>t  U*  a  (^iniplete  gift  of  the  mortgnge, 
Ihiffiebl  f>.  Khv«*s,  1  Sim.  Jt  Stu.  241.  A  ebeek  tlruwn  by  the  «loni>r  on  a  lianker,  (Tala 
rs.  HdlMTt.  4  Hr.  21*1.)  or  a  |»romi^s4tr>'  note  }Miyable  to  bim.  (Miller  vs.  Miller.  3  P.  Wma. 
X'lT.t  eaunot.  it  i«4*ems.  In*  di<«|M>*iiHt  of  bv  way  of  i/omi^fi  m*niis  ruumh  No  banker,  indeed* 
i*  ju^titb^l  in  |»aving  a  ebeek  after  tbed«*atb  of  tbe  <lrawi  r :  and  a  pnmiiHory  note,  no4 
bfing  tt  neg(»tiable  M*4'urity  |iayable  to  the  lM>urt*r,  niu^t  «*onie  under  the  sal 
Ijon  as  any  other  Hini|»le  contnict-4lebt :  an<i  a^  tIte  amount  tbenmf  could  onV^ 
^fr  iu  tbe  name  of  tbe  exeirutors,  that  kh-us  a  sufficient  reason  why  il  eoiild 
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have  subsisted  in  a  state  of  nature,  being  alwaj'rt  accompaniofl  with  delivt*! 
actual  pi>s8ession  ;(A')  and  so  lar  ditiern  Irum  u  testamontary  disposition : 

(*)  Uw  (if  FurfeiL  Irt. 

tlie  suhjort  of  a  donatio  rnnrfif  runm.  Miller  vs.  Millor,  3  P.  Wnw.  .So7.  It  i«4  to  V. 
Berve<l  that  iilthough  then*  may  have  \tevn  a  complete  delivery  of  thp  piit.  y**t.  i 
]ioss<'ssion  be  not  eontiini«'tl  in  the  donee,  but  the  donor  repume  it.  the  gilt  '»K 
such  resumption  of  jK>ssessinii  }m»  intended  to  have  that  effect  ornot)  Uat  an  end.  '. 
r.?.  Markhnm,  7  Taunt.  2:;i>,  S.  ('.  2  Mursli,  5^').— C'dittv. 

It  was  a  disputed  ]K)int  among  the  Koman  lawy^'i-s  wliether  this  donation  wa« 
resomhloil  to  a  proper  gift  or  a  Icgaoy.  It  ap]i(>arM  to  have  lie<*n  s*ettle«l  finally  in  f 
of  its  testam«^ntar\'  character.  It  rcsemliles  a  legacy  in  some  rosiK-^^ts.  but  ha.-  : 
I>oints  peculiar  to  itself.  Like  a  legacy,  it  is  revocable  at  the  will  of  the  <lonor.  ai 
general,  the  mere  rcsumjjtion  of  iMSss<»s>ion  by  the  donor  will  anion nt  to  puch  a  rv 
tion.  It  is  liable  to  the  fldits  of  tlie  donor,  hut  it  would  J<eeni.  upon  principlo.  ahl 
no  decision  or  even  dictum  to  tliat  etiect  is  to  he  foimd  in  the  l»ooks,  it  shall  wjiit ! 
the  assets  of  the  testator,  including  specifier  and  tiecuniary  legacies,  are  exhau«t**«i. } 
it  is  made  liable  for  the  debts.  Indeed,  no  case  lias  oceurrecl  involving  directly  ib- 
tion  of  its  liability  for  <lebts;  but  the  hiw  seems  clear  on  this  i>oint.  It  re^-ert*  t 
donor  on  the  death  of  the  donee  before  liim.  It  ditters  from  a  legacy  in  the  eireum* 
of  immediate  tradition  of  the  subject-matter  to  the  donee,  or  some  on*»  for  hii*  u^ 
is  a  gift  in  prccscnti  to  become  absolute  iu  futur*^.  It  <lo<*s  not  reijuire  probate  in  th»*« 
Hiastical  court.  It  <loes  not  wait  for  the  assent  of  the  executor  :  nor  nr^nl  it  b^  \- 
by  more  than  one  witness.  Tlie  civil  law.  however,  require*!  five  witnt-'ist.'s :  hut  j 
rality  of  witnesses  to  a  fact  is  not  consistent  with  the  analogy  of  the  rfunmon  Uw.  j 
necessaiy  in  no  civil  case  except  by  the  exjiress  riv|nirfment  of  some  tttatute.  It  •! 
from  a  gift  inUr  vivos  in  its  revocable  character  and  its  being  sulije<'t  to  deht<«.  wl 
Ikih/i  fid*'  gift,  accomjiani^Hl  Ity  delivery  of  possession  by  n  ]>erson  not  ind«dited  at  die 
is  not.  It  is  distinguisherl  also  by  the  ])eeuliar  condition,  which  is  indisipen-tatl*- 
taking  eftect  in  this  particular  form,  that  if  the  donor  recover,  or  i»9»cttfje  the  iin|**i 
peril,  whether  it  be  sickness,  battle,  or  sea-voyage,  it  sluill  n*vert.  Such  a  con«lii:"n 
by  pnMumi)tion  of  law  wht^nevtM*  the  gift  is  made  in  tj-fnrfijt.  By  the  civil  law.  in  r^* 
donor  retrovered,  it  returni'd  to  him  with  the  immediate  profits.  -.Vtini  «/#'^r»*'wv^f./.- 
pHnripin  n'thit artum  ful.^i<t'  vidrtur.  The  gift  is  but  inchoate,  not  perfect,  until  death:  th« 
dition  failing,  it  is  as  though  the  gift  had  n«'ver  been.  In  Nichola.'*  f.t.  Adams  '2  H 
ITlitwjLs  decided  tliat  it  was  not  neei^ssarv  that  the  donor  should  bo  ii*  «'j-?r,-^i'. 
the  case  of  a  nuncu]»ative  will.  '*  I  wouhl  }>riefly  tlefine  a  dnnath  c*t**m  mnrfijt  to  !».» i 
<litional  gift,  <l(»peinlent  on  {\io  contingency  of  expected  death.  There  may.  d«nil 
Ih^  a  conditional  gift  when  death  is  not  ex)MV*ted  :  but  in  that  ea.«c  the  condition  i 
hav(»  tf>  l»e  expressed  ainl  thr*  contingency  specified:  in  the  thvnfio  ra*^M  m^rU^U-^i 
implied  fnmi  the  oeeasinn.  Ihit  it  ei>rtainly  is  not  n^]uisite  that  the  donor  K*  in 
extremity  as  i**  rei|ui*iite  to  giv<»  eftect  to  a  nunci]]Kition.  which  i«  8ustaine<l  frfMn  i 
sity  merely  where  the  donor  was  ]»revented,  by  the  urgency  of  dissolution,  from  m 
a  formal  be<|ue>t.  Hi-twem  iheM*  ways  of  dis]iosition  there  is  not  nn  appmximatine 
Jionntin  r.fu.^t}  wnrfis  is  som»"tinn*s  s] token  of  as  U^ing  distinct  from  a  gift  inf^  n-^j.- 
formiT  having  sometime^*  bi-en  supposnl  to  be  inaih*  in  reference  to  the  don<w'*  »i 
and  not  to  vest  ]>t»f<>re  it.  but  inaccurately,  as  it  seems  to  me;  a?  this  gif^.  like  < 
otlier.  is  not  «*xeeutf»ry.  but  exeeuti-d  in  the  first  instance  by  deliver}'  of  the  t 
though  defi'M^Jible  by  r«'<'lamation.  the  contingency  of  survivor^hi]*.  or  deliremnce 
the  )HM'il.  The  donee  would  eertainly  not  In'  Inumd  to  make  compeni«ation  fertb 
mediate  use  of  the  thing  :  and.  evi<lently.  because  the  immediate  ownerHh]pwa»Te«i 
him.  The  gift  is  eon*;«M|uently  /liAr  iv »■'..«.  All  agree  that  it  has  no  pmiierty  in  c"* 
with  a  legacy,  except  that  it  is  rev<^eable  in  the  donor's  lifetime  and  i«unj<»rt  tolifc»i 
in  th**  event  of  a  <lefi<'i«*ney.  The  first  is,  not  because  the  gift  is  te»tamentwT.  l* 
cause  such  is  the  condition  annexed:  and  the  second,  not  because  it  ia  in  the  n 
of  a  legacy,  but  liecauM'  it  would  otherwise  be  fraudulent  as  to  oreditorn:  for  no 
may  give  liis  ]iroperty  who  is  inud>le  to  pay  his  debti*.  It  i«  decisive  that  theraly 
not  within  the  Juri>dictii>n  of  tlie  eechwiastical  courts:  and  the  donee  cK>ni«eqiieiitlTi 
imram«>unt  to  tht»  executor  i>r  a  legatee.  For  this  reason  it  ia  that  a  i^uWf^iiMil 
which  ]»eeonn»s  op<'raiive  only  when  the  ]ierio(l  of  reclamation  is  pa»t.  and  whenth 
has  ])ecom«*  absolute  by  the  event  of  the  cimtingency.  is  not  an  etTeotive  act  of  r* 
tion."  (\  .T.  (libson.  .V  ni^rc  gift  by  paroh'  made  iii  the  pros{>e<*t  of  death,  tndpf 
ing  to  pa-i-'  to  the  dom^e  «#/'  of  the  pr«>]»crty  of  the  deceilent.  is  not  vatid  afta  '^Mlli^ 
rnnrfi.'i,  thougli  accompanied  by  delivery.  Head  ley  rx.  Kirliy,  0  Harriit.  2126.  If.  hi* 
the  word-*  of  donation  liave  rei'i-rence  i»nly  to  the  things  given  and  deliven>d. Mid d 
extend  to  other  tiling'*,  it  is  :i  L'«»<id  ./.n-i/.m.  though  it  may.  in  fact,  beail  tlMdoM 
in  the  world.     Michener  cv.  Dale,  11  Harris,  o'J. — Su.\RswooD, 
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o  have  boon  handod  to  us  from  the  dril  lawyen,())  who  thenuelvan 
k1  it  trom  tho  Grook8.(m) 

ion  all  the  debtH  and  particular  loffaciea  are  discharged,  the  sarploa,  or 
i,  moiit  bo  paid  to  tho  residuary  lo|i^ toe,  if  any  be  appointed  by  the 
id  if  there  bo  none,  it  was  long  a  settled  notion  that  it  aeTolved  to  the 
r's  own  UHO,  by  virtue  of  bin  oxocatorship.^fi)  Bat,  whatever  gronnd 
light  havo  been  formerly  for  this  opinion,  it  seems  now  to  be  nnder- 
with  thiH  restriction ;  that  although  whore  the  oxeontor  had  no  legacy 
0  residuum  nhali  in  gi^neral  l>o  his  own,  yet  wherever  there  is  safflcient 
facTO  of  a  will  (by  nieanH  of  a  eompotont  loi^acy  or  otherwise)  r^^ie 
r  that  the  testator  intended  his  executor  should  not  have  the  I- 
the  undevised  surplus  of  the  estate  shall  go  to  the  next  of  kin,*  the 
7. 1,  rr  1, 3P,  f  «.  (•)  pfTkiiM.  4as. 

li  m  vrry  oiiai|ilK<*  d-mntu*  mArHt  ram<A  la  thm        (•)  l^rrc.  C%ft.  321.    1   P.  Wmml  T.  M4.    S  P.  Wmml  at. 
17,  T.  -,\  made  bj  Ti-leniM  biw  to  bia  fhrml     3  P.  Wim.  4a,  IM.   Sin.  MS.   Iawwb  ■«. 
t  aiMdMr  ly  U-n  ukw,  ta  tbt>  Ak««lr«  oC  Ku-     Pruc.  SI  April,  IITI, 


right  of  an  exoeiitor  to  a  beneficial  interest  in  the  awieti  of  hb  toatator,  nd  ^x- 
>tJ«|M><«M|  of.  niuy  ho  exeliided.  not  only  by  a  plain  declaration  of  trust  in  the 
by  rin'iiniHtunec:*  in<li(*ate<l  by  the  will;  in  KU|i|)ort  of  which  parol  evidence 
iv«*n  to  nii!««  u  pn^miinption  of  triiHt ;  aM,  on  the  other  hand,  th«t  executor  mav 
»vicl«>noe  to  r«*iH*l  fueh  pn^uinption.  But,  where  a  coneluiiire  intention  in  evt* 
:h«*  fa<M*  of  th»  will,  iMirol  evidence  c^annot  bo  let  in  on  either  aide.  Uladding  rt. 
Had.  .VJ.  Lynn  vs.  licavi^r,  I  Turn.  &  Kukh.  68.  Langham  w.  Sandford,  2  Meriv. 
»ud  V4,  Hiinbury,  ibid.  l.>3.     Pratt  vt,  Slaiiden,  14  Vv«.  l'J7.     Walton  m.  Walton, 

ndon  Miid  he  feared  tliere  was  no  fKimibility  of  denying  now  that  parol  deda^ 
r  a  t«f4t»tor.  lN>th  im'viouH  and  Hii>MtH|uent  to  the  time  of  making  nia  will,  are 
A  «*vid**n«*«*  to  r4-|H>l  a  l«*);iil  pn*^iiinption  ;  but.  hin  lonlrthip  added,  aoch  decla- 
re not  all  alik**  w<M>;hty  and  i*tfi(*a(*iou'« :  a  dfclaration  at  the  time  of  executing 
>f  niort*  c<)iit4H|nr'n(*<*  than  a  dis'hiration  made  aftrrwanla ;  and  a  declaration  by 
tor  5tiibo*M|U'*iitly  to  U\h  will,  hm  to  what  ht»  futti  <l«>ne,  \a  entitle<l  to  more  wmght 
><*lar.iti«>n  ln'tor**  iiiukiiii;  lii'«  will,  its  to  what  h«*  iHti-ruitU  to  do,  f«»r  he  may  vt*ry 
'  iilt*Tf«l  tli.it  iiitiMition:  tlifr«>fori*.  aIthoiit:h  all  i«ueh  dec'laration*  are  ei|ually 
•»,  v«Tv  'litrfrfiit  «|t';:r»'«'H  of  rr«»'lit  and  Wright  are  to  U»  atuich«*d  to  them. 
ij*.  lVi\!i««.  7  Vi'-i.  Ct\^.  I*nlt«  v.*.  I/>r»l  Suni«»r*.  ii  Vea.  112.  8ee  aliio  U«tricke  w. 
•J  A'Maiii-.  r>.     I.:i!iL'ljam  •*.  Siunltonl,  •J  Mi»riv.  'S\. 

oft<»«itioh.  -Mtn«*tifiitM  :ill*'::«'<i.  that  th«*  appointment  of  an  executor  giren  him 
n:j  n'»r  'b^iHi.t*'!  of  l>y  thf  will.  i'<  not  (N>rnH>t.  In  the  Ktrong«wt  way  of  putting 
iX**r'-i  r*::Mt.  In*  can  only  taki*  what  tin*  t(*<tatnr  di«l  not  mrttn  to  <ii]t|M«»o  of.  In 
kt  a  lap-t\  for  in«>taiiro.  th«*  t*x«M*utor  wouM  not  take  a  lA]M(e<l  iMNiueat.  So.  if  a 
i)*)>«Mnt  an  *>\ffut'>r  in  trii^t.  but  omit  to  expreM  the  intention  of  auch  tnaat, 
iit'ir  will  H'lt.  l»y  virtM<>  nt'  lii^  ottico.  take  lM*n<*fi(Mally.  I Hiwiton  rt.  Clarke,  18 
Z'*'k  rri|uliart  • «.  Kiii-r.  7  Voh.  ±ls.    And  wh»»re  a  te«tator  learea  an  nnfiniiihed 

hi'' Will,  thio  ix  iiii'l'T-toii  1  ax  an  inliration  that  he  intemled  to  make  a  ftir* 

•  »^iii-»n.  in  t-X'-liHion  «»!  :mv  <-laini  hy  hi«»  fX«*<'utop4.    Knewell  n.  (tartlner.  GtlK 

1>*.     L««nl  Norili    -.  l'ui«i.in.'J  Vf*.  Smi.  4'Xi.     For  the  xlighteat  indication  of 

*••  intention  i«»  <li-|M>-.«  of  tli«»  n'^iihi*'  of  bi^  pro|>erty  i*  iiuili(*i«*nt  to  exclude  hia 

tbouL'li  it  may  U"  wholly  tmi'iTtain  whitt  diAiioitition  the  teatator  may  have 
to  makt*  ot  that  rf'«i«lii«-.  M«-ni*o  v.*.  M«*ne<\  IS  V<.«a.  .*151.  Mordaunt  rs,  lluaMy. 
*<.  V,\*'u  an  inttMiti'in  mt  ilit«  [»art  of  a  t«*Htator  to  make  Aueh  a  diii|inaJtion  of 
ii*  ii-  <«bouM  *v\('ln<b'  tilt'  rlaim<  of  hi;*  next  of  kin.  if  it  cannot  lie  collected 
fvi<lt*ni*i«  that  hi*  nii'int  to  «*trt*«>t  that  objt*rt  by  any  ochf*r  motto  than  an  exprsw 
n  of  th**  n"*i<lii<*.  will  n«it  turn  thf  •M^ale  in  favour  of  the  executor.  Langham 
»r«l.  17  Vi"».  4"tl.  Tlu'  Hi-ibon  of  (Moyne  rt.  Young.  2  Ve«.  .Son.  U5.  NounieM. 
W"*.  .Jr.  o'll.  It  !•<  tnh'  that  in  tho  cano  of  11enn«»l  r*.  Lewthwaile.  (2  Vea.  Jr. 
tHN|ii«*-t  of  a  "*<hillini:"  to  th<*  t«*^tator'ii  <«i<*ti*r  wai*  held  a  material  circnmataace 
i<»n  of  htT  rlaim  t<>  anv  |>iirt  of  bin  nt^iduary  estate,  an«l.  coupled  with  other 
of  inttMitiiin.  it  miLriit  tairlv  Im>  «b*4Mne<l  «M>m«*  eorrolw>mtion  of  that  evid«>nee; 
r«*ll  xt^ttlfxl  tint  m>ri'  Ii>LM<'i«"«  ti>  tho  n  *xt  of  kin  will  not  rebut  their  claim  to 
undt^lMwl  .it.  uli<r>-  tilt'  fXi'iMitopi  woiiM  oth«*rwiM«  Im*  held  tru«t««eii.  OrifBths 
ton,  l-  v.'".  .;•»'».    .<,.,. ly  I  ^.  \Vo<h|,  \i)  Vi»!«.  75.     Langham  r*.  Sandfont  17  Vea, 


oti4  r:i«i*^  havi«  fullv  ("«t:ibli'«]HMl  nn  a  ironoral  rule  that  te«tanientary  wnrda  of 
ndation.  p'«pi»-r.  ^r  ronfiilfin  •*  an*  iniT-orutive,  and  rai*t»  a  tru<t.  tl*»a^^a* 
,  »  Vf-..  :l^«».     Taylor  ♦  *.  <j..orp'.  2  y^.  A  Bi>a.  378.    TarMm*  m.  Baker.  V^^m. 
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executor  then  standing  upon  exactly  the  same  footing  as  an  adniini!itr&ii»i 
cernin^  wiioin  indeed  there  lonnerly  was  much  debate,(/j;  whotlier  or  noLe 
be  coni[>elled  to  make  any  distrilmtion  of  the  intestate's  estato.  For,  ti 
(after  the  administration  wa^  taken  in  eltect  from  the  ordinary,  and 
ferred  to  the  relations  of  the  deceased)  the  spiritual  court  endeavoured  t^: 
pel  a  distrihution,  and  took  bonds  of  the  administrator  for  that  pur]Mi>r 
Avero  ])roliibited  hy  tlie  tcinijtoral  courts,  and  the  l>onds  declared  void  at  1; 
And  the  right  of  tiic  husband  not  only  to  administer,  hut  also  to  enjt 
clusivel}',  the  effects  of  his  deceased  wife,  depends  still  <»n  this  doetrini*  ^ 
common  law:  the  st^itute  of  frauds  declaring  only  that  tlie  statute  of  di: 
tions  does  not  extend  to  this  case.  But  now  these  coniroven^ies  are  41 
an  end;  lor,  by  the  statute  22  &  23  Car.  II.  c.  10,  explained  by  "Jt*  Car 
oO,  it  is  enacted,  that  the  sui*])Iusage  of  intestates*  estates  (except  of: 
covert,  which  are  letl  as  at  common  law)(r)  shall,  after  the  exjiiration  t 
full  vear  fi*om  the  death  of  the  intestate,  be  distributed  in  the  foUowin:r 
ner : — One-third  shall  <:o  to  the  widow  of  the  intestate,  and  the  residue  in 
proportions  to  his  children,  or,  if  dead,  to  their  reprt»sentatives ;  that  is* 
lineal  descendants:  if  there  are  no  children  or  legal  representatives  s^uU 
then  a  moiety  shall  go  to  the  widow,  and  a  moiety  to  the  next  of  kind; 
equal  degree  and  their  repivsentatives:  if  no  widow,  the  whole  shall  pi 
children:  if  neither  widow  nor  children,  tlie  whole  shall  be  distributed  a 
the  next  of  kin  in  equal  degree  and  their  representatives :  but  no  repn 
tives  ai*e  achnitted,  among  coilatei-sils,  further  than  the  children  of  theiiitr 
brothers  and  sisters.C.?)  The  next  <»f  kindred,  here  referred  to,  are  tu 
vestigated  by  tlie  same  rules  of  consanguinity  as  those  wlio  are  emit] 
^r  ^..  -I  letters  of  administ  rat  ion  ;  of  whom  we  liave  sulficiently  spoken.:f » 
■J  therefore  by  this  statute  the  mother,  as  well  as  the  father,  sui-eee^ 
ail  the  ]»ersonal  ef!*eots  of  their  childivn,  who  died  intestate,  and  without  1 
issue;  in  exelusicm  of  the  other  sons  and  daughters,  the  brothers  and  «M 
the  deceased.  And  so  the  law  still  i*emains  with  respect  to  the  father;  h 
Matute  1  Jac.  11.  c.  27,  if  the  father  be  dead,  and  any  of  the  childn 
intestate,  without  wife  or  i.^sue,  in  the  lifetime  of  the  mother,  she  and  « 
the  remaining  children,  or  their  representatives  shall  divide  his  effects  in 
portions." 

,p  I  (^xl»l|ih.  \K  X  r.  IV2.  (»\  lUyn.  4IW.    Laid  Batb.  Kl. 

(V.  I  Ij  v.  S-)::.    C.irr.  liV    2  I'.  Wiii:*.  447.  ^«i  Pin;*'  £04. 

(•-.St  It.  -.MCir.  M.r  :{.  J -J.-i. 


470.  Klikbiink  <-.v.  lIud>oii,  7  I'r.  2liO;)  iiml  alth(>u«:h  the  testator *s  objoct  fails 
ioiitrai-y  to  tho  policy  of  tiic  law.  or  i.s  too  vaguely  <'Xprc^si<<'d  to  be  capaU*"  ol 
carricfl  intr>  cxt'ciitioii.  yet.  as  it  was  the  intent  that  the  exerutor  should  cmlv  t 
tnistc«\  tlie  iicrosiiry  h';ial  coummiucuiv  is  that  thorc  niUHt  \h*  a  rc»sulting  tni^ 
tr>tai()r">  ji«'Xt  of  kin.  Moriro  rs.  TUo  Bi>hop  of  I>ur)iuni,  0  Ves.  4l>5.  Jam^s  «. 
3  Meiiv.  VJ.  V«'Zoy  tw.  Jani^on,  1  .Sim.  &  Siu.  71.  Puice  r*.  The  Archbishop  of  t 
bury,  14  Vos.  oTO, 

\Vhc>rt'  a  .<iii^d('  ex(>cutor  is  nnnio<I.  a  lo/saoy  of  any  ])art  of  the  testator 'f  {« 
o.<tat(t  to  su<'h  <'.\t'cutor  will  (unless  there  are  s]K*cial  circumstances)  bar  his  f^en^n 
U.S  e.xiHMUor  to  any  roiduc  not  (lis{>r>sed  of  by  liis  testator's  will.  Dicks  r«.  Ijus 
Ves.  7'.'.).  ]^nt  a  le>;a(-y  to  one  of  several  executors,  or  unequal  legacies  tomoK  tlu 
will  not  <'X(-lu(le  tlie  Icpil  title  whieh  exeeutors,  us  sueh.  have  to  a  beneficial  wit 
the  jiroperty  of  their  te>tator,  of  whieh  he  has  indicatt*<l  no  intention  to  makeadi 
(lisjKisitinii :  hy  ;;ivin>!  a  legacy  to  one  only,  or  by  giving  une^iual  legacies  topcrcr 
testator  may  only  have  intentUsl  a  ]>r(>terenoo  f)ro  tanto,  Kawlings  vs.  Jennin^  ] 
4«>.    hantiliam  »A.*S;nKlfor«l.  2  Meriv.  22.    Oritiiths  iv.  Hamilton,  12  Ves.  309. 

Sir  Win.  Grant,  in  the  eanr  of  S«'ely  r^.  Woocl,  10  Ven.  75,  expressed  a  clfiro 
that  a  reversionary  inti-re^t.  after  a  previous  interest  for  life,  would  exclude  an  ex 
as  rlieetually  as  a  direct  and  immediate  leptey.  Lord  Eldon,  however,  witboatez] 
overrulin*!,  iia>  thrown  some  douht  on,  this  Jictum.    Lynn  i'«.  Beaver,  1  Turn,  k  Si 


-J'lIlTTV. 


lint  now.  by  statute  11  Geo.  IV.  and  1  W.  IV.  o.  40,  unlc^sa  it  appe«r  br  tlM 
codiril  thereto  tliat  the  exeewtor  was  intendtnl  to  take  iK^m-ficiallv,  he  shall  lie  fc 
Ik^  hut  a  trustee  for  the  iier-^on  entitled  to  the  residue  under  the  statute  of  diftlib 
— Kekr. 

*^  The  next  of  kin,  who  arc  to  have  the  benefit  of  the  statute  of  dk 
7V6 
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It  lA  olivifiiH  to  oltKon'o  how  noar  a  rpMomhlnnce  thin  Htatutc  of  dmtribntions 
hcaro  to  our  itiicioiit  Kii«:lisli  law.  tie  rutiotnihili  parte  bonorum^  i«iH>kon  ot'  ut  the 
be^iiitiiti;;  tit'  thin  <*ha]»ti*r ;( ii)  ami  which  Sir  E^iwanl  (*oke(fr;  liiiii«»olf,  thuu>;h 

'•1  l»mj-  |r-\  (•»  2  In*!.  XX,    IW  1  K  U  rm.  «. 


Ttaiiif  1  lu'ciipliii;!  t(»  til*'  i><tiii|>utiition  of  the  civil  law,  inrlmltnic  the  n*Utionii  both 
on  IIm*  |i.itfrii:il  :ni<l  iiiatcriitil  Niflo^. 

Ami  nh«>ii  ri'luti<»ii<«  iir«'  tiiiH  tniiii<l  who  am  diatant  from  the  tiit«f«tatti  hr  an  equal 
BiiiiilN-r  of  ih'L'riHi*,  tht*y  will  Kluin*  tin*  |M*r«ntiul  pm|MTty  •N|ually,  although  th«\v  uro 
n'Uti*»it«  !••  th«*  ittt«*^tiit<' of  very  ilitl'iTi'iit  fh-miiainutiotiH,  and  |NTha]M  not  r«*Lition<«  to 
vmcU  otli«'r.  TIkti*  it  only  one  fX('4*|»tinn  to  thin  riil«% — vi/. :  wh«*ri'  tin*  m-areMt  rflaiionn 
art*  a  ^'nuitllatiKT  i»r  ^riiii<liiioth4*r.  and  l»roiher'«or  si>«tfr«:  aIthou>;h  all  thi^o  ur«*  n*Ut*-d 
in  tht'  MM. Hid  di*;:r«M\  vft  tin*  fornuT  »«hall  not  partii-i]»at«*  with  tlio  Iutt4-r:  for  whirli 
»iii^ijl:ir  «\i-t>|»t:on  it  d«H"*  not  it)i|N>ar  that  nny  ^nmI  ri'a<Min  fan  1h*  i!iv4*n.  'A  Atk.  7(i:^. 
N«t  dittf'f'iK-i'  i«  niadf  lN*tW4M>n  th(>  wlioli*  and  half  hlotMl  in  the  di<>trihution  of  int<fttato 
|NT*"«n;d  |ir«»jMTty. 

A  «Mtr.oiiH  •)iii*sti(»n  wan  agitated  h^imk*  tiim*  ago  r«>«t|MM*ting  th«*  right  to  th«*  adniini*- 
trutiiin.  4i*'n«>riil  Stanwix  and  an  only  •laii;iiitcr  w«*ri*  l<»?«t  togfthtT  at  mm:  and  it  w:im 
coiilfn<lf<l  th.il  it  wa.H  a  rult>  of  thf  4-ivd  law  that.  whi*r«*  a  |».iri-nt  and  child  |MTi<»h 
Uigt'tht-r.  and  thf  priority  of  their  di'atli  i"  unknown,  it  ^hall  !*••  pr«*«iiiii«'d  that  th<*  child 
Mirvivf^  ihi*  p.ir«-nr.  And  hy  thi*^  rulf  tin*  right  to  th«*  |>«>i>.iiiial  f«tati' of  th«»  gfm^ral 
Would  h.i\f  v«*^t<*d  in  the  d:nn!ht«'r.  and  hy  hcrdiMth  in  hi*r  m>xt  of  kin.  wh«i  on  tlio 
pArt  <»f  tin*  mother  wa<4  a  ditlcrcni  {HTfum  from  th**  n«'Xt  of  kin  to  h4*r  father. 

But  till"  )hmii<:  only  an  application  for  tht*  administration,  and  not  h»r  tho  int«*rt^t 
under  thi*  otatuti*  of  <li^iriiiutioiis.  the  court  deelnifd  giving  a  ju«li:nient  Ufon  that  i|Ui-«- 
ti«>n.  1  Ula.  H.  t»|0.  And  it  doi*«  not  ap)M>ar  tiiat  thtit  |Miiiit  wat  «'V«*r  dftt-rniinftl  in  tin* 
»|iiritu.il  <  I'urt^.  r»u(  1  *>)i4iuld  Ih*  inclined  to  think  that  our  4*ourt-  Hnuhl  rei|Uirt*  nitiri* 
than  presumptive  evidence  to  «up]M»rt  a  claim  <if  thi<4  natur«s  And  in  ii  F^i-t.  ^2.  it  i<t 
aaiil  tliat  ]<>r<l   Man-tii-M  r>>4|iiired  the  jury  to  find  wliether  th«'  i!eni-ral  or  hi-*  damrhter 

aurviVfl  ;    l>ut    it    i"*   Ii'>t    stated  U|M>n  what  iM<ca«ii»n.      S(»m«'  4*uri4»Ut  (Mmm,  ./,-  ti.mm-rMnUK**^ 

may  *««•  -»-«-n  in  f'ltjt-M  t'r^rf.r.jt,  :\  t«»m.  41-.  tV  .f.y..  in  one  of  which,  whi-n*  a  fatlit*r  and  ••►n 
Wore  -l.iin  tit!:«'ther  ni  a  Uitih*.  and  <»n  the  miuh*  <|jiy  the  4laught«'r  U^'iinit*  a  pr(»fet«ei| 
nun.  it  Was  deleriiiiiieil  that  h*T  civil  ile.it h  w.i<<  piiof  to  the  death  4if  her  fulhi*r  and 
l»n»thfr.  and  that  th**  hroth«'r.  havini;  arrived  at  the  age  of  puln'rly,  should  U'  pri^-^uniiil 
to  h.ivi-  -invived  hi>  t.ither. — rilKI^-TMN. 

In  a  r*  ■  •  nl  c;i...'.  wlifn*  a  hu^haiid  aii'l  wite  wer«*  drowned  at  -e,i,  liavinj  Iw-t-n  w.i*)ie4| 

off  tie-  -jd«-  t.f  til'-  "hip  hy  thi»  •^aiih"  w  ivi".  and  there  wa-»  no  dir-^t  eviilfii f  th-  -ur- 

viv.-r-ij!p  ■•!   ••jrh-r.   it  wa-j   held   that    there  wa-*   no  ;.r.  yi»-.y./..  m   in   faviMir  e;thiT  of  tim 

■nr'i  iviir»h:p  •>!  tlie  )iii«li  md  itr  the  wite.  th<'  ineilir.d  evidence  only  .iin<iiintini;  ti»  a  pn»lHi- 

).!ht\  fitlerw.iv.      rn'l.-rwooil   ...  Wni-/,  4   !>#•  <i.   Mar.   N.  A  U.  ti.l.».      \\\  the  ci\  d   l.iw, 

mh»-r»-  t\\i»  I  ••r'»t»n'j  difd  toj».'ther  and  then*  wa-«  ni»  evi'h'nce  winch 'if  iht-m  died  lir-t, 

th»-  pr»  "innpti'in  \\a*  in  l.ivinir  <»t    tin-  yoiiniiiT  iiaViUi!  In-m  iIm*  -'nAii'T  it   he  \\»  re  .i'--^ 

pii)»rT\.    II  •■  t  i'l»r   hiinj    h«-td   to  li.ivr  luM-n  tlii*  *ur\ivor  it    thi*  \i»iinu'cr  were  h«-Iow 

ptilM  r!v.     I  !.  \\\iv.  'i.  ■'•.  'i  '2'2.  -.1.     Thi-  nil-*  i-  vi-ry  pr"fi-.e.  hnt  ipiite  incon'-i^tent  with 

what  ^\  .'I'd  |-r.»Jnl.l\   take  placi-;  and  acinrdinirlv.  ill  franiiiiL*  thi-  Kr.«nch  i'lnli'.  ant^ther 

rnl»*  w.i-  ai  •.■!•■!      \i'..  that,  tailiii::  all   pp»<it,  the  |H*r..on  alN»\f  tilTtH'n  and  nnd»'r  ••ixty 

ir»-ar'*  •■!  .»:;••  -hall  l»f  in-M   to  «>iirvivf  tho.«4>  under  tilfci-n  or  aUi\e  -ix!\.      The  preMuni^ 

t:"ti  ■■.'».'■!  i'liui -c.  oul\  hi- j^iv fii  ftl'iM-t   tt>  ill   the  ah*.fiii-«- of   •"  circnm*>!.ince<*  tending 

!••   -i     -A  til--  tict-.      riiU".  if  two   pfi-on-*  Wi>re   to  p«ii»ii  hy  -hipwieck.  and.  tin' v»*HiMd 

l--.f,j    I  -'   i\f'-.d  w.it«*r  l'ijL'«'d.  on«*  lM"ly  wa«*  f«»iiiid  d!»»wii«-tl  in   the  hi»ld  an*!   the  otlii*r 

fl-  ..-1  oil  *tf   :Mi-t.  tiie  pr*-''iiiiipti<>n  wouM  critainlx  i>e  that  he  w}io«t*  InmIv  wax  fi>und  in 

tit''   li-'ll    p»i:-lied   til'*!.      Ill  <»nc  c.i«.i«.  \>  h«Te  a  tatleT  and   •••»n   had  In-imi   ex^u-ut***!  f«»r 

yl^.-i-f.-.f'  u.iiL*.  all']   it   l><-caiii>-  iiiipiiit.iiit  to  •ii^ii*\fr  \\\f*  w.i*  tlif  la^^t  *'iir\ivitr.  evith^nco 

w.i-  j:.\'  ii  a*  t'l  '.tiiii-li  -Ipiwi-I  ..i;;m*  nf  vitalitx  I«»ii:re'»t  on  tht*  '>c.it!old. — KrRK. 

It    ii.:»>  ^^   :idd>-l   !«•  tin*  -t.itcin.iii  of  th«>  Fieni-li  (*«>>ii'  in   the  aiNivt*  not**,  that  if  thn 

{art;"-  w.  i.   hftu.«  n  tlo'  .ij«  ■»  of  tittcfii  an^l  "ixtx.  :ind  «ii"  dilfcri*nt  -ex«*^.  tht*  male  fihall 
„.    p.^ijuM-d   r.i   h  ivi-  I II   till-  *iir\  ivir.  proviih-il   tlif  a^'e'*  wit«»  within  n  y»sir  of  oarh 

•>tli-r  .  if  "f  tlf  -.»iiic  -•  \.  tli'ii  the  yi»!iiiLre*t  of  the  tw.i  I"  pri'«iime«|  to  hiive  <«urviv«^|. 
T->iiIi.n  !»i":T  «'.vi!  Fiuicii-.  toiii.  iv.  N-».  T'i.  IhiriT''''*  <''»ni.  itn  ('••lonial  and  F«»r»Mgn 
I*.kw*.  V'»l.  iv.  pp.  11 -'JV.  rin'  c  i-^e  iif  p.'ll  '  ♦.  Hdl.  Oil  the  4:tnii'  '•uhj«»<'t,  <Hi'tirr«»i|  in  the 
r-.urt  of  eh.tie- rv  ill  South  *'ar«i|Mia.  and  wa*  tli'i-idiHl  in  .fantiarv,  |S|M.  |  (*||f%-c4*4  K^. 
K*-p.  ''*'•  I  h<>  liM-iliiiid  and  wit'**  hotli  peri'>h«"l.  with  ni;iny  oth^'r*.  in  thn  dn*adful 
«l.-^rru<  ti"ii  of  thf  -t.Miii.-r  i'ula'..ki  hy  e\]-hi-i«in 'if  a  IntihT.  in  the  night  of  Jum*  14. 
!•>.  "II  Ij'T  pai*aL'"  li<»in ''harh'-ton  to  New  Y«»rk.  The  wife  i  Mr*.  Ildh  wa«  «<nmi  alivo 
cm  th-  w  rt  •  k  for  a  -In 'it  titm*  atlt-r  the  cxplo^inn:  hut  the  liii*>l«Jind  wa«4  not  •••••n  alter 
t\f  t\pl«"j'in.  riianc.'llor  .hthn^ton  »h  i  i*led.  upi»n  tliat  fact,  in  favour  «»f  ih^  «urrivor- 
•!»ip  "f  ih"  uife.  "J  Kent.  4.'»'».  n.  S'«»  Kearn*'.  l*o-th.  Wt»rk-,  p.  'M.  Sillich  i*.  l*i>i»vVvA 
Younire  A.  <''ill\er.  K.  p.  l-l. — SutR>»»N.»i». 
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liti  Joulit*iJ  Uie  gduerality  of  its  rosiraiiit  dd  Utu  ptiwnr  of  liiiTwitnj;  ^\ 

to  be  uiiivunuiUy  biudiii;;  (in  paint  ut'  umM'ioncir  nt  li-not)  npon  tltt*  nitinid 

or  exutiutor,  in  Ihu  v^ne  uf  t'iiliiri'  a  tuUil  ur  jmrluil  itilmii><-y 

some  nwcuiblsinie  lo  tlic  HoniMfi  luw  aV  Mic-w»i"n  tifc  ('<.f.  ■'.'•■ 

bci;!4iiw  the  »fc-t  Ktts  ulso  puiiniftt  by  Mil  uinlnutil  i-ivili.i.. 

t>i>t  i<-ii  t li:ti  Ibu  luirliiimuta  of  Kiij^lund  cojil^  it  I'rum  tl>i'  I  d 

jjKli'i'it,  it.  U  littlu  ni»ri9  tliAn  a  tvatornlion,  witb  fluniv  "  l  i 

tiiiiiH, uf  our  »1U  cuiiHtilutional  law;  ivliicli  prevkilMl  a^  m 

oiutum  IVom  tUe  limo  of  king  Canntc  downwiird',  nrnl  r 

Justinian's  laws  woro  known  or  hcaivi  of  in  lUo  w^tcm  iiart>  of  En« 

Iikowi«Oi  tiiorc  in  anotlicr  part  ol'  ibc  tilatot«  of  iIUIHIiuImihis  wI.»tb  d  ' 

are  pivi.>n  tlint  no  child  of  lh<'  iiitcntuK!  (iM(Oi!|tT  hi-.  Iiulr-ailaw)  <>ti  n 

niiltk'd  in  lii*  lilbtimo  tiny  enlatu  in  luivK  or  |>it'uubry  |iurtiun,  ei^w 

didtributive  Bhares  of  tlitt  otbur  rhiJiirL'n,  hIiaII  liavo  any  juiri  af  ilm  m 

*5l7 1     "  '*''  *''*'''  'brotbora  and  Bistvrs ;  tml,  il'  tlii'  rat«te«  mj  i-ivvti  I 

-'     way  of  adv'aQc«iDent,  aro  not  qiiilu  cijatrak'nt  to  iJie  utliin* 
children  so  ailvancinl  shnti  now  buru  su  mnvb  lut  will  mnttu  thviu  «, 

i'liKl  and  Muilablo  pn>vii^iun  bitth  bpcn  ftlwi  nuid  to  lie  di^rtTrrl  l>nni  til 
otiiomm  ol  ihu  imiimnl  law:(J)  wtii<-b  it  (vrlaliily  n»fnil'lwi  in  t—" 
thou^li  it  (lilTt^nt  widely  in  otbcrB.  Hut  il  may  not  \tv  uiitU*  to  i>l 
with  rc.i^rd  to  f^ooda  and  cliatLt-l^,  tlt>»  1»  (lart  of  lite  aniieiit  cuniou  nf 
of  Ibe  provinoo  of  York,  and  of  oursjstor  kinifdoiu  of  Sc(rLlan<l :  kttil, 
inird  to  lands  desfcndin^  io  eopan^onar}',  that  ii  baiti  always  been,  i 
tn«  common  law  of  Kn;jiund,  under  tbo  nanir  of  h^-tfhpotJit  t 

Bftiiro  I  quit  this  >mljjcft,  1  miiKt,  howirvcr,  u4tkn»ivl<-(lfi«>  th»t  tbc  dn 
liiuilH  of  n■pl■l^M.':lla^ioll  laid  down  in  tlio  KtHtut4!  nf  dlotributioM  «w 
been  nriiici|iHlly  borrowed  fnim  lUe  civil  law:  wbiircbv  it  ivill  -w.iii. 
pen  that  peivoual  esuitos  aro  dividtnl  per  rjr/ii/ii   8U>1    -  H 

wh(irD3s  tbo  common  law  known  no  ottit'r  rule  of  iiui'i't- 
cinly.lft)    Tboy  are  divided  J>er  enp-'ta  to  cvrrr  man  an  i  ■. 
c|jiiniinil«  rl:iim  in  llicir  own  ri^^lils,  aw  in  tt^nnl  tlmj^-t-  •■< 
r^i'f-  .»'j'    ,.     Ill   rhf  rif^lit  of  nnotbpr  pi)n>on.    Aw,  if  i bo 
Imi  :         !  I  lili.Ts,  A.,  n..  and  C, ;  bere  lit*  i-lTuclii  an-  diritiwl  i 

iiHi  11  !   i  distriliiiti-d  jier  cupita  one  lo  vacb:  bnl  if  o 

tliLi^,  A,.  I.jij  l..i.u  dtitd,  luHvinjK  tlii-«i>  childfun.  and  aiii<il>'T- 
tticn  tlic  diatiibmion  must  bavt-  lit-wt  j-n"  airptv;  vIje  .  ■ 
children,  another  third  to  B/s  two  childnni,  and  th*  t-  i. 
Biirvjviug  brother:  yet,  if  V.  bad  al*o  been  dead  witln. 
B.'s  ftv«  obildntn,  being  all  in  eiiaal  dcjrrr^  to  tin*  intofai-.  •>  ...l 
own  riglilj  {ter  aipiln. ;  vin.,  oacli  iif  tticm  »no  fifth  i>art-.|  c  i" 

[•!  TV  trvmi  mlo  o 

cAliara  »r  lli»U  d.« _   ..     ,._...,.      .      _      .  _.,...,      . 

' -'»  pirnuii  .«  IliiaJ  wiiniSnB,  >ii4  ir(th  fi  i  Mi  Walhf  W^tkn.    I<-«dBH« 

■i  aV  ^-h.*.  ^  ih..  hl»t.  i.i.«d*  »  If  *k-  U.ltfrn   A  1                                   ' 


"  ttci>rew-iitatii>n*  uf  Ununl  duM-cnibnts  m*  JHlnn' 
w.  Cruwlpf.  T.  Bnyro.  500;1  but  tlii>  7ih  wKtii^n  of  i 
that  "  no  ^(^nmlCutalillIM  nbull  l>«  wlmitlt^l  muanEm 

chlldr.-Ti."    Tht=  pf^vlw)  l,Hs  beon  i'')i»tru."1  inm.  ■ 


til.'  HOI    WIW  dBfWili 

[■<■  piled,  and  wiis 
iiionyluoUH  ciuie  In 


In  II  >iiir-«tiLin(irdUitributio»,  thr  next  nf  Itin  to  an  intnslato,  tboo^i  iw^iL 
bit  H  <-[illuior«l  rcUtlve  nnly,  may,  litiee  ibo  KtAtnlr  of  (jir.  1I„  |h>  uni(W;ndJ 
ri-mrit»  Urirnl  rdlntimi  in  tbc  iticvndiii|[  lin*:  but.  bolwcHa  rtjIstirMjl  -■f--^ 
nnuul  HTJIl  btt  jireit^raed  lu  a  t^<■]|ul■.-nd  I'lniiiuuil.    ItUckbtiraimb  i«.  t~^ 


Oiur.a2.]  OF  TmNGa  nr 

Tlie  Htfttiitc  of  cliKtrilmtionB  expremlv  cxcepto  and  refierres  the  ciwtoins  of  tiM 
dty  nf  I^ndon,  of  the  province  of  Yorx,  *Aiia  of  all  other  places  having  r*5|Q 
peculiar  euHtonirt  of  distributing  intCMtatea'  effects.  Ho  that,  thoagh  in  *- 
thcwe  pliu*i*H  tbv  rt^Mtraint  of  dovimn^  in  removed  by  the  statutes  formerly  roen- 
tioncd,(r/)  their  antient  cuHtomn  remain  in  Aill  force  with  rcapect  to  the  eetntia 
of  inteiitatet*.  I  hIiuU,  therefore,  conclude  this  chapter,  and  with  it  the  present 
book,  witb  a  few  remarkH  on  tboHe  customs. 

In  tbe  first  |>la«*o,  we  umy  obsi^rve  that,  in  the  city  of  London,(0)  and  province 
of  York.)/)  as  well  tiH  in  the  kin^lom  of  Scot  land, (^)  and  probably  also  in 
Wales*,  (cohceniin^  wbich  tbere  is  little  to  be  ^thened  but  from  the  statute 
7  ik  H  \V.  111.  (*.  :S8,)  the  etfectH  of  the  intestate,  atler  payment  of  his  debta,  are 
in  general  dividiMl  u(*(*(>nlin^  to  tbe  antient  universal  doctrine  of  the  pars  ratkh 
noAi/f.**.  If  the  (ieet*ai«e<l  leaves  a  widow  ami  children,  his  substance  (deducting 
for  tbe  willow  Iter  a|)|mn*l  and  the  furniture  of  her  bedchamber,  which  in  Lion* 
don  is  cuIIimI  the  tciilow's  dutm^ter)  is  divided  into  three  parts;  ono  of  which 
belongs  to  tlio  widow,  another  to  the  children,  and  the  third  to  the  admiuis> 
trator :  if  only  u  widow,  ur  only  children,  they  shall  respectively,  in  either  case, 
UJce  one  moiety,  and  the  administrator  the  other ;(A)  if  neither  widow  nor 
child,  the  administnitor  shall  have  the  whole.(i)  And  this  |M>rtion,  or  dead 
SKI  A  jf  i»art,  the  administrator  was  wont  to  apply  to  bis  own  usc,(iir)  till  the  sti^ 
tote  I  'Jm\  II.  c.  17  de<*lured  that  the  same  should  be  subject  to  the  statute  of 
diittributions.  So  that  if  a  man  dies  worth  IHUU/.  |iersonal  estate,  leaving  a 
widow  uikI  two  children,  this  estate  shall  be  divided  into  eighteen  parts;  whereof 
the  widow  shull  have  ei^ht,six  by  the  custom  and  two  by  the  statute;  and  each 
of  the  childntu  five,  three  hy  the  custom  and  two  by  the  statute:  if  he  leaves 
a  widow  uiid  one  chihl,  she  shall  still  have  eight  |Mirts,  as  before,  and  the  child 
shall  have  ten,  six  hv  the  custom  and  four  hv  the  statute:  if  he  leaves  a  widow 
and  no  child,  the  widow  shall  have  thni*-fourths  of  the  whole,  two  by  the  cus- 
tom and  nuv  by  the  Hta*tute;  and  the  rtMnuining  fourth  shall  go  by  the  r^riq 
statut«-  t«»  tho  iH'Xl  of  kin.  It  is  also  to  Ik' obM>r\'e(i  that  if  the  wife  *•  '^  * 
be  providiMl  lor  l»y  a  jointure  before  niarriaj^e,  in  luir  of  her  custoniar\'  part,  it 
put<  her  ill  u  state  of  non-i>ntity  with  n^gun  1  to  the  custom  only;(/)  but  she 
shall  Ih'  riititi«Nl  to  licr  share  of  the  dead  man's  |iart  under  the  statute  of  dis- 
trilMiti<ifi*«.  unless  harnMi  by  spiKMal  a;;n'enient.(Mi)  And  if  any  of  the  chililren 
are  :idv:uir(Mi  l>v  tiu'  father,  in  his  lifetime,  with  any  sum  of  nionev,  (not  amount- 
iniT  to  tiicir  full  |iro|»ortioiiable  part,)  tliev  hhall  bring  that  |K>rtion  into  hoteb|H>t 
witli  tlif  n-t  <»f  till'  brotluTs  and  sistors,  but  not  with  the  willow.**  U»fore  they 
an*  I'lititN-ti  to  any  benefit  under  the  custom  un)  but,  if  they  are  fully  advan(*ed, 
tbf  ru^i'nn  «-iilitK's  them  to  no  further  dividcnd.^o) 

4  I'l.-   lit.  •>».!Frmn.'^    1  T#ni  13S. 

.'  I.tl'  .»m   l:'.."*  i'    ■.•  >  «-rn.  •'Ai.    3  I*.  U  m>.  lA. 

'  .  r.'.rr..  h^  >  1   l.t«.  74<i.  i«>lV«T»  ly   2 IIm.  lUp. -J&'J. 

«  I-    i  >.'  (•.-jrn^w.'i;*.    1  Eq. i'4.  Abr.  l&S.   Sr.WaM.Ulk 

■  »  1  I*  Wrw    iil.    Silk  -'Irt.  r- •  r-^BM- ft'-*?. 

•  J  -ri  ».  17... 


•*  A'lv.iiii  .••»  whith  ail  iiit»'-t;iti«  has  inmlo  to  any  of  hi!«  rhildn^n  are  iwrrr  bn^ftht  intrt 
hot'  It}***!  t'li  tilt'  I'fiiftit  ot'  hi-  ^^idiiw.  ( KirkriKHiri^ht  vm,  Kirkc*udbriabt,  ^  Voa.  (i4.)  Iiui 
Bob'U  v^itti  SI  vi«'\v  (•>  «'i|ti.iiity  a-^  aiiKUi^  th<*  rhiMrrn.  ittihUini*  i'A  (  sunt.  4  \'***,  H47  :j 
All*!  Ill  •  .i>«-*  ari  -iii^  u|hiii  i\u»  rii*(toiii  nf  I^ukIoh.  tho  <*tr«H-t  of  till*  full  mlTsnr^uit'nt  of 
on**  «  biM  i"  MKTt'ly  to  r«'inov<'  tliat  rhiM  out  of  tht*  way  an«l  to  inrrt'AM*  iht*  (»hiinii  of  the 
otb»T-.  F'»lkr^  I  A.  \V."»ii'rii,  *J  Vr"*.  4**H».  S<i,  whtMi  a  Sf'ttb»ni«'nt  \mTn  or  msk«it  a  comfio- 
nti<»Ti  for  ili«>  witf '«  t>ii^toiiiary  hliarc.  that  Hhan*.  if  tho  hu^lmnd  ili«*  int«*iitAto,  will  be 
di*itri)>ut<i)'l*-  a-  it*  lii<  had  l«'ft  no  wiff,  i  Knifn'  t.«.  Thornton,  *J  Kid<>n,  121.  Morrii*  rt.  Bur* 
fo«v«.  *J  .\tk.  ••*J'.».  U«'a<l  »■<.  Snt*U.  iliid.  (»44.j  and  will  not  |rn  to  inomtuH*  wlist  i*  csllod 
••tb-  <b*u«l  man's  |Mirt."  i  M«Mli>alf<>  t\«.  1vi*s.  1  Atk.  tVIt,)  to  a  diittributive  sliarr  of  which 
Ui4'  wi«l*\%  vkiMiIil  \h*  i-ntithHl  notwithntanilinfc  nho  hatl  eoni|KHindcd  for  h«*r  customary 
fmrx.  >Whithill  It.  Plii'lps  Vri*c.  in  <*ha.  :t*JS.)  unl«*M  tho  4>x|>rt*sMHl  or  rl««rly-implicd 
Bnt**iitititi  wib«  that  ^h«•  should  U*  iMrnnl  im  woll  of  her  hhan*  of  the  dead  man's  uart  as 
of  btr  »harf  liy  tin*  (*u-toni.  I^'n44»n  rji.  iwdlajtis.  I  Vem.  Iti.  A  jointure  in  bar  of  «faftfr. 
withtiut  tiiyinfc  more,  will  1m*  n(»  bor  (»f  a  widowV  claim  to  a  customary  phare  of  perNmal 
«UC«*:  for  dower  atb*ctit  lands  only.  an«l  land  is  wholly  out  of  the  custom.  Babine^Hik. 
M.  Oru'nwood,  I  P.  Wms.  531. — C*uittv. 
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Thus  far  in  the  main  the  customs  of  London  and  of  York  aprec;  but.  U 
certain  other  loss  material  vanations,  there  are  two  principal  points  iii  \ 
the}'  cousiderably  ditt'er.  One  is,  that  in  London  the  share  of  the  chiMrt 
orphanage-part)  is  not  fully  vested  in  them  till  the  age  of  twenty-^mi-.  \ 
which  they  cannot  dispose  of  it  by  testament  :(p)  and  if  they  ciic  un«ii-f 
age,  whether  sole  or  married,  their  share  shall  survive  to  tho  other  cliil 
but  atler  the  ago  of  twenty-one  it  is  free  from  any  orphan  a  «^e-oustom.  a 
case  of  intestacy,  shall  fall  under  the  statute  of  distnbutions.ty)  The 
that,  in  the  province  of  York,  the  heir  at  common  law,  who  inherit«  aiP 
either  in  foe  or  in  tail,  is  excluded  from  any  filial  portion  or  reasonable  ]% 
But,  notwithstanding  these  provincial  variations,  the  customs  appear  to  I 
stantially  one  and  the  same.  And,  as  a  similar  policy  formcrl}'  prevai 
every  part  of  the  island,  we  nm*  fairly  conclude  the  whole  to  be  of  I 
original;  or,  if  derived  from  the  Koman  law  of  successions,  to  have  been 
iVom  that  fountain  much  earlier  than  the  time  of  Justinian,  from  whose  < 
♦"901  ^^^^^^^  ^^  many  points  ^(particularly  in  the  advantaj^es  given  ' 
■1  widow)  it  verj^  considerahly  difters;  though  it  is  not  improbaM 
the  resemblances  which  yet  remain  may  bo  owini^  to  the  Roman  usages 
duced  in  tho  time  of  Claudius  Ciesar,  who  established  a  colony  in  Brii 
instruct  the  natives  in  legal  knowledge ;(«)  inculcated  and  diffused  by  Pa] 
who  presided  at  York  as  pra*fectus  praioriOj  under  the  emperor  Seveh 
Caracalla:(0  and  continued  by  his  successors  till  the  final  departure 
Romans  in  the  beginning  of  the  filth  century  after  Christ. 

(w)  2  Vorn.  !i58.  (•)  TmU.  AhuI.  M2,  c  SS. 

(ff)  Five.  Chii.  6.17.  (*;  Balden,  la  TlaUm,  cap.  4,  |  IL 

(^)  2  Bum,  754. 
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No.  I. 

VETUS  CARTA  FEOFFAMENTI. 

8ciA!fT  presentes  et  futuri,  quod  ego  Willielmuiy  filitw  Willielmi  de 
'nho,  uedi,  conceasi,  ei  hac  presenti  carta  mea  oonfiimaru  Jobanni 
in<Um  filio  Johannis  de  8aleford»  pro  quadam  summa  pecunie  quam 
■lichi  d<Hlit  pre  manibus,  unam  acram  terre  mee  arabilis,  jaoentem  in  campo 
d^Saleford.  juxta  t«rram  quondam  Richard!  de  la  Mere:  Uabendam  H  T&- 
mtrnJam  totam  predirtam  acram  terre,  cum  omnibus  ejuM  pertinentiis,  pre- 
ftilo  Johanni,  et  herodibus  suis,  et  ftuis  asaignatis,  de  capitalibut  dominis 
IkkU  :  JRftHendo  et  faciendo  annuatim  eisdem  dominis  capitalibus  senriiia 
lode  debita  et  consueta :  Ei  ego  predictus  Willielmus,  et  heredes  mei,  el 
met  amignati,  totam  predicUun  acram  terre,  cum  omnibus  suis  perttnenliis, 
predirto  Jobanni  de  Saloford,  et  heredibus  suis,  et  suis  aasignatis,  contra 
omnen  gcnteA  warrantizabiraus  in  perpetuum.  In  cuwm  rei  testimonium 
kaic  prcMenti  carte  fiigiUum  meum  ap|>OAui :  //iu  testibus,  Nigelio  de  Sale- 
lord.  .Johanna  de  Soybroke,  Radulpho  clerico  de  Saleford,  Jolumne  molen- 
dario  do  eadem  villa,  et  ali/t.  Data  a|)ud  Saleford  die  Veneris  proximo  ante 
iMtum  Rancte  Margarote  virginis,  anno  regni  regis  Eowarm  filii  regis  £d- 

Vaedi  M*XtO. 

(L.  S.) 

McvoKANnrv.  qum]  die  et  anno  infra-HoriptiA  plena  et  paciflca 
ietnirm  .'i'T<*  nitnt(*|»«HMtinit«>.  oiiin  portinontiin,  data  et  dt*Iiberata 
HkxX  |>«*r  iiifniiioininatuin  Wijlit'linum  do  So>ronlio  infranominato 
Johanni  <i*'  Salftont,  in  j)ro|»rii.H  |M>rH<)niii  Huin,  mvuncluni  teno- 
^^^l  4*t  **f)'*H'tiiiii  curto  infraf%oriptis  in  presentia  Nigelli  de  8ale- 
Canl.  Juhanni.<»  de  Si*)  broke,  et  aliorum. 

No.  II. 

MODKRX  n»NVEYANX'E  BY  LEASE  AND  RELEASE. 

Skit.  1.    Lka.«c  or  Baruaix  and  Sauc,  roa  a  Yxab. 

TiiK  Inpentire,  nv.vXc  the  thinl  <Liy  of  September,  in  the  twenty-first 
reAr  "f  tli»'  rfii:ii  «»t"  •»ur  M>v«*r«Mgn  lord  Oeorck  the  StN'oml,  by  the  grace  of 
Qcxl.  kinj  «»r  (rnMt  Hritaiii,  Krunro.  and  Ireland,  defender  of  the  faith,  and 
so  forth,  aii'l  in  (h**  yt'ar  of  our  I^rd  one  thousand  seven  hundred  and 
Ib^v— ♦•v»-n.  b»*t\ve«'n  Ahraliam  IVarker.  of  Dale  Hall,  in  the  county  of  Nor- 
lirdk.  ^•|iiin«.  ami  Tfoiliii  his  wife,  of  the  one  part,  and  David  Edwards,  of 
lan«*<»ln'f*  Inn,  in  the  county  of  Middh»j»ox.  esMjuire,  and  Francis  Golding, 
of  th«*  «'ity  i»f  Norwi.-h.  clerk,  of  the  other  jmrt.  witm^i^^th.  that  the  said 
Abruhnfn  iVirker  an'l  <\'<Mlia  hi-t  wife,  in  ronnideration  of  five  shillings  of 
lawful  tn'*n«-v  of  (tri'at  Britain,  to  them  in  hand  fuiid  by  the  said  David 
^lw,ir<U  and  KninciH  ( JoMin^.  at  or  lK»fore  the  eniu^aling  and  delivery  of 
th*"***  pf'^MMitH,  (the  rcoMjit  wherc^of  iff  hen»by  acknowledged.)  and  for 
^th*-r  fii-^^i  eauHi'H  and  eonniilerations  them  the  naitl  Al»raham  Barker  and 
<^ilia  his  wife,  hereunto  niMvially  moving,  harr  Imrgained  and  sold,  and  by 
-these  pr<*««'ntH  <lo,  and  e^ioh  of  them  doth.  Imrgain  and  sell,  unto  the  said 

Davi<l  hVlwarjIs  and  Fninri;*  (folding,  their  exe<nitor*.  administrators,  and 
mmgnn,  AH  that  the  capital  messuage,  calle<i  Dale  Hall,  in  the  parish  of 

Dale,  in  the  said  county  of  Norfolk,  wherein  the  said  Abraham  Barker  and 

Vol.  L~^l  m\ 


Sdbendttw^ 


Eidd^ndum, 


Intent. 


CuocInHion. 
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Cecilia  liis  wife  now  dwell,  and  uU  those  tlieir  lands  in  the  f<i\*\  \ii\ 
l>ule,  culicd  or  known  by  the  name  of  WiUon's  Farm,  containing  I 
mat  ion  live  hundred  and  forty  acres,  1m;  the  tMinie  more  or  U->«.  ti 
witii  all  and  singular  houses,  dove-hou-ses,  barnM,  huildin;!'*,  ittahleN 
giirilens,  orchards,  lands,  tenement,  meadows,  postures,  feedin^».  v»i 
woods,  underwooils,  ways,  waters,  wateri'ourses,  lishings.  iirivih-j^ei*. 
e:isements,  commodities,  advantages,  cmolumentd,  hereditaments,  i 
purtenances  whatsoever  to  the  tfaid  capital  messuage  and  farm  U-lon 
appertaining,  or  with  the  same  use<l  or  ei\joyed,  or  accepted,  reputed 
or  known  as  fuirt,  parcel,  or  member  thereof,  or  om  belonging  to  tin 
or  any  ])art  thereof;  and  the  reversion  and  reven•ion^«,  remaiutj 
remainders,  yearly  and  other  rents,  issues,  and  protiUi  thereof,  and « 
]>art  and  parcel  thereof:  To  huccand  to  fatfd  the  said  capital  iues«iug« 
tenements,  hereditaments,  and  all  and  singular  other  the  premi>e* 
belbre  mentioned,  or  intemled  to  be  bargainecl  and  sold,  and  evr 
and  parcel  thert^f,  with  their  ancl  every  of  their  rights,  member*. 
purtenances,  unto  tlio  said  David  Kdwiu^ls  and  Franchi  Golding.  ti 
ecutors,  administ rat 01*8,  and  assigns,  troni  the  day  next  before  the 
the  date  of  these  presents,  for  and  during,  and  unto  the  full  end  oj 
of  one  whole  year  from  thence  next  ensuing,  and  fully  to  be  couipi 
ended  :  YicUiiny  and  paying  therefor  unto  the  Miid  Abraham  Birl 
Cei-iliu  his  wife,  and  their  heirs  and  as^igns,  the  yearly  rent  of  one 
corn  at  the  expiration  of  the  said  term,  if  the  suuue  shall  be  Uvf 
manded:  To  the  intad  and  purpose  that,  by  virtue  of  theaie  pmenti 
the  Ftatute  for  transferring  uses  into  i»os8e8sion,  the  said  Uavid  1 
and  Francis  (Solding  may  be  in  the  actual  |>ossesiaon  of  the  piemi 
be  thereliy  enabled  to  take  and  accept  u  grant  and  release  of  the  fi 
reversion,  and  inheritance  of  the  same  premises,  and  of  every  p 
parcel  thereof,  to  them,  their  heirs  and  assigns ;  to  the  uses  ancl  u] 
trusts  thereof,  to  be  declared  by  another  indenture  intended  to  U 
the  next  day  after  the  day  of  the  date  hereof.  In  witruM  whereof.  I 
ties  to  tliese  presents  their  hands  and  seals  have  subscribed,  aood iel 
and  vear  first  above  written. 


iSealed  and  delivered,  being  first  duly' 
Btamx>ed,  in  the  )iresence  of 
Geokoe  Carter. 
William  Browxe. 


Abbaham  Babkkb. 
Cecelia  Barkeb. 
David  Editabds. 
Fraxcu  GoLDiacc. 


Preinih^^ 


Sect.  2.    Deed  or  Hblease. 


rarties. 


Recital. 


Conaidvrntiun. 
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tlie  I'aitli.  and  ^o  forth,  and  in  the  year  of  our  Lord  one  thouMDc 
]iniiclr<'d  and  forty-seven.  1>etween  Ahnihnm  B:irker,  of  Dale  HalL 
county  of  Norfolk,  estiuire,  and  Cecilia  hb  wife,  of  the  fir«t  port: 
Kihvar<ls.  of  Lincoln's  Inn.  in  the  (H>unty  of  Micldle^tex.  esquiiv.  e: 
of  the  last  will  and  testament  of  Lewis  (Idwaiils.  of  Cowliridge,  in  the 
offil.'imorpin.  gentlemini.  his  lati'  father  dece:iseil.  and  Francis  <i<4ii 
tlio  city  of  N<»rwich.  elerk,  of  the  siHtind  part :  Charle«  Browne. of  Evi 
tlio  county  of  Oxfonl.  gentleman,  and  Kichard  More,  of  the  city  of] 
merchant,  of  the  thir<l  ]uirt :  John  liarker.  esquire,  son  and  heir^f 
of  the  said  Ahraliam  Btirker.  of  the  fourth  part;  and  Catherine  Eii 
H]iinster.  one  of  the  sisters  of  the  said  David  Edwards,  of  the  fiiU 
^^,rrt.lx  a  marriage  is  intended,  by  the  ]>enniK»ion  of  God«  to  beshor 
and  solemnized  between  the  FHi<l  John  iiarker  and  Catherine  fil 
y^tr  M'.v  Itx/i-nfmr  u'ithtitjtrfh  that,  in  consideration  of  the  said  iDtcndc 
ria;:e.  and  of  the  sum  of  five  thousand  |)ounds,  of  good  and  LmHU 
of  (u-eat  Britain,  to  the  said  Abndiam  Rirker,  (by  and  with  the  coMf 
agreement  of  the  siiid  John  Barker  and  Tatherine  Edwaids,  tcfiil 
their  beiii;!  ])arti«'s  to.  and  their  sealing  and  delivery  oC  thtts  |n 
by  the  said  Davitl  K«lwards  in  hand  ]'uud,  at  or  before  the  cuiffii 
<lelivery  heifof.  JK'ing  the  marriage  portion  of  the  said  Cbtherini'  Ei 
be<liieathed  Id  lier  by  the  last  will  and  testament  of  t  e  said  LvmEi 
her  late  father,  deceased:  the  receint  and  payment «  henof  theoa^ 
ham  l^u-ker  doth  hereby  acknowledge,  ana  ther«o(  iind  of 
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flr«of.  thor,  the  mid  Abraham  Barker,  John  Barker,  ind  Qnthariae  He.  IL 
do,  and  earh  of  them  doth,  relcaac,  acquit,  and  diaeharge  the  taid 
IwardM,  his  executont  and  adminifttratorw,  forerer,  bgr  these  preaenta: 
providing  a  competent  jointure  and  prorision  of  maintenanGe  for 
(Jiathertne  Edwardii,  in  ca^e  i«he  shall,  after  the  said  intended  mar- 
1,  nirvive  and  overlivo  the  said  John  Barker,  her  intended  hna- 
id  for  sfttling  antl  attsuring  the  capital  meflsuage,  lands,  tenementa, 
ditaments  h«>mnatter  mentioned,  unto  such  usee,  and  npon  tneli 
mret  hereinnfter  oxTireMie<l  and  declared:  and  for  and  in  conskler»> 
he  sum  of  five  Hliillings  of  lawful  money  of  Great  Britain  to  the 
iham  Barkor  smt  (*ecilia  his  wife  in  hand  paid  hy  the  said  DaTid 
and  Francis  (lolding,  and  of  ten  shillings  of  like  tawlbl  nMmejr  to 

0  in  hand  |>ai<l  by  tJie  Hiii<l  Charles  Browne  and  Richard  More,  at 
>  the  enseuling  and  delivery  hereof,  (the  several  receipts  whereof 
If  res|MM;tiveIy  acknowle^lgiHl,)  thev,  the  said  Abraham  Barker  and 
is  wife.  //mv.  and  each  of  tliem  hath,  granted,  bargained,  sokl, 
and  cniiiirm<Mi,  an<l  by  these  presents  do,  and  each  of  them  doth, 
rgain,  koII,  release,  and  conlinn,  unto  the  said  David  Edwards  and 
iolding.  their  heirs  and  assigns,  Aii  that  the  capital  messuage 
sle  HhII.  in  the  {mritth  of  Dale,  in  the  said  county  of  Norfolk, 
the  Mii<l  Abraham  Barker  and  Cecilia  his  wife  now  dwell,  and  all 
nr  lanflrt  in  the  naid  lumsh  of  Dale,  called  or  known  by  the  name 
n's  Farm,  containing  by  entimation  five  hundred  and  forty  acres, 
me  more  or  le^s.  together  with  all  and  singular  houses,  dove-houses, 
iiildinp«.  htablcs,  yards,  gnnlens,  orchards,  lands,  tenementa, 
,  |>astur«^.  f«MHling!*,  commons,  woods,  underwoods,  ways,  waten, 
rnes,  fishingH,  privileges,  profits,  easements,  commoditiea,  advan* 
tolumcntH.  h<Te(litatn«*iitM,  ami  appurtenances  whatsoever,  to  the 
tal  me?i!4iiago  and  fann  iN^lonsing  or  apix^rtaining.  or  with  the  same 
mijovinI  ot  a<N»«»j»t<'d.  r««pute<i,  taken,  or  known,  as  part,  parcel,  or 
tb«*riN)f.  or  a*«  lM<>longing  to  the  same  or  any  part  thereof,  (all 
id  pn^minoA  ar«'  now  in  the  actual  |MMsession  of  the  said  David 
and  Franoi«  folding,  by  virtue  of  a  liargain  and  sale  to  them 

n;Ml«»  by  tin*  •*ai<l  Al>i'ab.itn  Biirker  and  Ovilia  his  wife,  for  one 
':ir.  in  4*<ii)<.i4l*Tatiiiii  of  live  hhillings  to  them  paid  by  the  said 
IwanU  aritl  Kr:iti<'i<4  <iolding.  in  and  i>y  one  indenture  liearing  date 
i«»xt  b«-l't»n'  tin*  day  <»!'  tin*  dat«»  her«H»f,  and  by  force  of  statute  for 
injr  u-"^  into  |M><.Ht><^ion  :)  ami  the  n'version  and  rev«wons,  re- 
and  riMnaindi-rt.  yearly  and  other  rents,  i^^uesand  profits  thereof, 
y  jMrt  anil  parf«>l  thi'r«*nf,  und  also  all  the  «*state.  right,  title,  int^ 
*t,  |«ro|H-rty.  <laini.  and  d«Mnand  whatHO«»ver.  l»oth  at  law  and  in 
f  thi'in.  tin*  !4aid  Abnihani  iWker  and  <Wilia  his  wife,  in,  to,  or 
li**  ^iiid  ra])ital  nii's<iim>!«*.  lands,  tenements.  h€»re<litaments,  and 
:  7V  A.r»v  «im7  t->  h.Jil  the  ?«aid  capital  mt-^stu^se,  land«.  tenements, 
tnent^.  and  all  and  •lingular  other  the  premises  hereinbefore  men- 
»  U»  h«r«'l»y  grantt^l  and  r»»l«MMi«<i.  with  their  and  every  of  their  ap- 
k<'i*H.  unto  ih(»  <Mi\  \h\\'u\  YAvtMiU  and  Francis  Golding.  their  heirs 
;n<t.  to  <«iirh  u>««*4,  u|Hin  !«uoh  trusts,  and  to  and  for  such  intents  and 
an  an*  )i«T*Mnaft*T  nientioniMl,  expr«^'«e<I.  and  <leclared  of  and 
ivi  th»*  Hiimt':  that  i^  to  siiy.  to  the  ui«e  and  l>ehoof  of  the  said 

1  IWk«>r  and  <%'«-iIiii  his  vt'\U\  accor<iing  to  their  several  and  respect*  ^^j^J^ 
»•-»  and  intort»Hts  tht'r«Mn  at  the  tim«»  of.  or  immcnliately  before,  tbeSJJH^ 

ti  of  th**<*o  ]irf^nt4.  until  the  solemnixation  of  the  said  intended 
:  and  from  and  aft«'r  the  soh^mniiation  thereof,  to  the  use  and  be- 
:b«*  "tjud  John  Kirk4*r.  for  an<l  during  the  tc^m  of  his  natural  life, 
iniite:i<'hm**nt  of  or  for  any  manner  of  wnnte:  and  from  and  after 
-rnination  of  that  4-<«tate.  then  to  th«*  use  of  the  said  David  Edwards 
n«'i**  (foMing  and  ih*'ir  b«'ir(.  during  the  life  of  the  said  John 
i|K>n  tru*i  to  «iup|H>rt  and  i»n»?«cr\-e  the  i^ntingent  uses  and  estates  J^JJ^ {if 
:<*r  liniitiwl  fri>in  iM'ing  fb>f«'ate<l  and  deNtrov<*d,  and  fnr  that  p"»- — ^  -  ^ 
iitike  i>ntri*'4  «>r  bring  ai^tionn,  an  the  (*aiM»  shall  require;  but,  nevei^ 
o  fierniit  and  «utrfr  th«*  Haiti  John  Barker,  and  his  aasigns.  during 

o  rt ivo  and  tak«»  the  Ti*\\XA  and  profits  thereof,  and  of  evenr  part .. 

to  and  for  hi^  and  tht>ir  own  u«<e  and  lM>n<*fit :  and  from  ann  after  i* 
iM»  of  thf  taiil  Jiihn  IVirker.  tli»»n  to  tht»  u-^e  and  behoof  of  the  said  ||^ 
I*    KilwanK  hi''  intt'nd«'d  wif*».  for  and  during  the  t«*rm  of  her^v 
ifo  for  her  jointure,  and  in  lii*u,  bar,  and  satisfaction  of  her  dower 
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No.  II.       and  thirds  at  oommon  law,  which  she  can  or  maj  have  or  daim,  of, 

^— ■#  '^      or  out  of  all  and  every,  or  any,  of  the  lands,  tenementa,  and  heraditai 

whereof  or  wherein  the  said  John  Barker  now  is,  or  at  any  time  or 

hereafter  during  tlie  coverture  between  them  shall  be  seised  of  any  est 

BamAinder  to     freehold  or  inheritance :  and  from  and  alter  the  decease  of  the  said  Ostl 

^to^^T^n^'  Edwards,  or  other  sooner  determination  of  the  said  ealate,  then  to  tl 

triuta  after-men-  and  behoof  of  the  Said  Charles  Browne  and  Richard  More,  their  eiec 

**'»'^'  administrators,  and  assigns,  for  and  during  and  unto  the  Ibll  end  sod 

of  five  hundred  years  from  thence  next  ensuing,  and  fully  to  be  cos 

and  ended,  without  impeachment  of  waste :  upon  such  tniata,  nevctti 

and  to  and  for  such  intents  and  purposes,  and  under  and  saljeet  li 

provisoes  and  agreements  as  are  hereinafter  menUoned^  expressed,  si 

Rcaainder  to     clared  of  and  concerning  the  same :  and  from  and  after  the  end,  espii 

oiber^Miu'^the  ^^  Other  soouer  determination  of  the  said  term  of  fire  hundred  yssii 

Marring*  in  taU:  subject  thereunto,  to  tlie  use  and  behoof  of  the  first  son  of  the  sud 

Barker  on  tlie  body  of  the  said  CSatherine  Edwards  his  intended  wife 

besotten,  and  of  the  heirs  of  the  body  of  such  first  son  lawltaUy  in 

and  for  detault  of  such  issue,  then  to  the  use  and  behoof  of  the  si 

third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  and  of  all  and 

other  the  son  and  sons  of  the  said  John  Barker  on  the  body  of  tb 

Catherine  Edwards  his  intended  wife  to  be  begotten  sererally,  saeees 

and  in  remainder,  one  after  another,  as  they  and  ereiy  of  them  shall 

seniority  of  age  and  priority  of  birth,  and  of  the  sereral  and  raf 

heirs  of  the  body  and  bodies  of  all  and  everjr  such  son  and  sons  la 

issuing;  the  elder  of  such  sons  and  the  heirs  of  hia  body  ir     '- 

always  to  be  preferred,  and  to  take  before  the  younger  of  aaich 

taMMer  totha  heirs  of  his  or  their  body  or  bodies  issuing :  and  for  default  of 

^^^^^^  then  to  the  use  and  behoof  of  all  and  every  the  daushter  and  daodu 
the  said  John  Burker  on  the  body  of  the  sud  Gatherine  Edwarai  I 
tended  wife  to  be  be>;otten,  to  be  equally  divided  between  them,  {H 
aatraaatahioom-thun  one,)  share  and  shore  alike,  as  tenants  in  common,  and  net  ss 
mom  in  tail:  toniuits,  and  of  the  several  and  respective  heirs  of  the  body  and  boi 
R«Buiinder  to tke  all  and  every  such  dauchter  and  daughters  lawfully  issuing:  and  ford 

K^imii^uTu^  ^^  ""^^  ^^"^*  ^^^^^  ^^  ^^  "^  "^^  behoof  of  the  heirs  of  the  body  o( 

hiuiw^'r         the  said  John  Hurker,  lawfully  issuing :  and  for  defisult  of  such  hcin 

DiuUier  in  fee.     to  the  Use  and  behoof  of  the  said  Cecilia,  the  wife  of  the  said  Ab 

Barker,  and  of  her  heirs  and  assigns  forever.  And  aa  to,  for.  and  eone 

tlio  term  of  five  hundred  years  hereinbefore  limited  to  the  said  G 

tni^dediuli^*'*^  Browue  And  Richard  More,  their  executors,  admimatrntorB.  and  asM 

'    ut'orosuid,  it  in  h<»reby  diwlared  and  a|[reed  by  and  between  all  thesn 

tios  1(1  these  iiro>entM.  tliut  the  same  is  so  limited  to  them  upon  the  I 

uud  to  and  for  the  intents  and  ]>ur|K)se8,  and  under  and  anttfoof  te  ll 

vii«oi^8  and  agreements  hereinafter  mentioned,  expreased,  and  dads 

to  raiie  portioua  and  conoeming  the  same:  that  is  to  say,  in  case  there  shall  be  an  aU 

^yuungtr  ciiU-^j^|^.  ^,,  oiidoue  or  more  other  child  or  children  of  the  anid  John  B 

on  tlie  body  of  the  suid  Catherine  his  intended  wife  to  be  bogptlaa 

ui)on  trust  that  they,  the  said  Charles  Browne  and  Riohnrd  Mon^  thi 

ci'UtorM,  administrators,  and  assigns,  by  sale  or  mortgage  of  the  and  Is 

dve  hundred  years,  or  by  such  other  ways  and  means  aa  they  or  th 

vivor  of  them,  or  the  executors  or  administrators  of  anoh  siu  iiiw. 

think  fit,  shall  and  do  raise  and  levy,  or  borrow  and  take  up  at  ini— 

sum  of  four  thousand  pounds  of  lawful  money  of  Grant  Brilsin,  fl 

l>ortion  or  portions  of  such  other  child  or  children  (besftdm  the  M 

only  S€>u)  OS  aforesaid,  to  be  equally  divided  between  them,  (if  mne 

mabie  at  cerw^ne,)  share  and  share  alike;  the  portion  or  portkma  of  anA  ef  Ik 

tain  um«a,         ^^^u  ^  ^  ^^^  ^^  ^^^^  ^^  y^  p^- j  ^^  j^j^  ^  their  reapootiTO  age  er  ^ 

twenty-one  years;  and  the  portion  or  portions  of  anch  of  thmnmife 
a  daughter  or  daughters  to  bo  |Miid  at  her  or  their  reapaetireMaar^ 
twenty-one  years,  or  day  or  days  of  marriage,  whkm  ahaO  flnl  ln| 

with  BuiiBten.     And  Upon  thiit  further  trust  that  in  the  mean  time,  and  uitil  thesHi 

!!f  faar\i^"eJir  tions  Khali  hoooine  payable  as  aforesaid,  the  said  O— >ea  Bkowm  wi 
ord  More,  thrir  executors,  administrators,  and  m  .  ahnll  and  ds^ll 

out  of  the  rents,  issues,  and  profits  of  the  prem 
such  com{H^tent  yearly  sum  and  sums  of  mouej 
e<lucation  of  such  child  or  children  as  shall  not 

and  hnttit  of    i^^tercst  of  th«*ir  respective  portions,  after  the 

•orriTunhip.      hundred  yearly.    Provided  always,  that  in 
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■hall  hafipofi  to  die"  Itofnro  hin,  her,  or  their  portionH  Khali  become  payable       No.  II. 
a*  afor«wat(l.  then  th»  |M)rtioii  or  |K)rtinnH  of  liuch  of  them  no  dying  i^hall  go       ^<m  ^  ^ 
and  In«  |nui|  iinto«  and  )m*  cH|Uully  divided  ainonii.  the  survivor  or  survivoni 
of  thf*m.  wh«Mi  and  ut  f«u<*h  time  aA  the  ori>rinal  |iortinn  or  fiortionM  of  much 
•un'ivinfc  «'hiM  <»r  chilfln*n  nhall  U^eome  |Miyahl«*  an  aforeitaid.    /W'wW  alfK>,  iraonrb  ckil< 
tliat  in  caiM*  tlien*  Hhall  U»  no  Hueh  child  or  childn^n  of  the  Haid  Jf>hn  liarker 
on  the  b«Nly  of  the  Haiti  i^itherine  hit  intended  wife  b4*g«)tten.  Ui«id«w  aii 
eldt^t  or  only  M»n :  <ir  in  caM*  all  and  every  »u«*h  child  or  childn^n  nhall  or  if  ail  <Uft. 
hA|ip«'n  to  die  lietoro  all  or  any  of  their  Haid  |Kirtionit  Hhall  luTonie  du«*  and 
pay M hie  af»  afitn'wiicl ;  or  in  c«iie  the  naid  (K>rtionit.  and  alM>  nuvU  niaint«'naiii*e  (w  if  (b^  pattisM 
■■  afoniiaid,  iihidt,  hy  th<*  («aid  t^harh'H  Bniwne  an«l  liichard  More,  their  ex-^'*''^ 
eciitoni.  admin i!*tratf>rM.  or  aMHi^nH,  l>e  raijie<l  and  levie<l  by  any  of  the  ways 
and  means  in  that  U>lmlf  aforementioned ;  or  in  oaite  the  name  hy  HUchorpaM, 
fM*r*«f>n  or  fM^ntons  aM  hhidl  for  th<*   tinie-b<*in|i  l»e   next   in   r«*\'«*nii'in  or 
r^niaind«*r  uf  th«'  Mime  pn*miH<*t«  ex|ie<*tant  U|M)n  the  Haid  term  of  fi\**  hun- 
ilre«l  Vfan*.  nhull  U*  |Hiid,  or  well  and  duly  H^HHire*!  to  b**  ftaid,  a(VN)nlinfC  to  «*J*'«»^  ••y  *^ 
Uie  tnie  intent  and  meanin|C  of  thomr  iirenentM  ;  thm,  and  in  any  of  the  £^'JJ^lJ^*'i^ 
•aid  ('jftfteH.  and  at  all  timen  theneeforth,  the  naid  term  of  liv«*  hundre*!  yearn,  rMitiur  ,4  th» 
CBTHaimuoh  tln'n»of  OH  Hhall  n*muin  unsold  or  undi*«|iO!MKl  of  for  th*»  pur-***"  ••' *^'"*- 
|iOM^  ator«fMiid.  Hhall  <^»iim*,  determine,  and  l»e  utterly  void  to  all  int«*ntH 
and  pur|MMMfi.  any  tiling  henMn  (*on  taints  I  to  th<*  «*f>ntrary  then*nf  in  any  wi«e 
notwith«tan«linfr.  Pr*,rvi*yi  liimK  an<l  it  'n*  hereby  furtli**r  de4>lar*Ml  and  a^r<*4*<l  ^'"■"(*"^  *^ 
by  and  U*twffn  all  tlit*  said  |Nirti«*i«  to  tht'M*  )in*MMilH,  that  in  cum*  th«'  naiil  J^^  h^n-by 
Abraham  lUrkt*r  or  <  *4*rilia  his  m-ife.  at  any  time  dnrinfC  ihi'ir  liv**^.  or  th«*frtnird  ahJi  i« 
life  of  th«*  Hiirvivor  of  th«Mn,  with  the  a|i|*n>lMitii>n  of  the  naid   l>avi»l   Kil- 3lhlr""jr2*!l7* 
ward«  ami  Krancin  Uoldiu);.  or  the  Hurvivor  of  them,  or  the  ex«*<Mitor«  and  •Niu^ivdiM'uirw- 
adminiMratopt  of  MK'h  hurvivor,  nhall  H«*ttli\  ^•onvey.  and  a»»Min»  oth«'r  lan«U  ****»'*^ 
and  i«*nem«*nt!«  of  an  fhtate  of  inhcritant***  in  fect4im|>lf.  in  |M>»4«<>Kiiin,  in 
•oni«*  (NinvfnifHt  ]>l:u>e  or  nlm'OM  within  the  realm  f>f  Kn>eland,  of  i'«|ual  or 
betttT  valtif  than   th«*  naid  ca|>ital  m«*s<iiap*.  land<t,  tt'nenienl!*.  hcnslita- 
ment*.  and  |in*nii!4«*M  lii*n*by  granted  and  n*i«*aH(H|,  and  in  li«'u  juid  re«>(mi- 
pen««*  therv'ot'.  unto  and  for  niirh  and  th«*  likt*  u«iti.  int4>nt^.  and  puriMUMft, 
and  ii|»on  siifh  and  th**  like  tru**ts,  a*«  th<'  haid  capital   mv^^^uai!**.  ian«N. 
It'notiifiit'i.  ht'ri*ditani<-nt'4.  and   prfntisft  an*   InTfliv  M'ttlfd  und  a«>*»uri*«l 
unt«>  .iiid  tiiHih.  tht>n.  uiid  in  sxicU  c;f«o.  and  at  all  time-  trmn  llifn«'<'fitrth, 
all  and  fViTv  tht>  u*>«*  and  um^s.  tru'*t  and  tni'«tH.  i-tat*'  and  i"«l«t*'H,  hi*n'in- 
|iffor»*  liniiti'd.  «'.xprt'*>*>«'d.  and  (h^lan'd  of  or  <*on('t>rnin)f  tli«»  ?^im«*.  •thall 
cvii.'M*.  ib'tiTniinf.  and  Im*  utterly  void  to  ail  infant.**  and  piir)Mi'^fo ;  and  the 
Hariit*  i-apital  ni«"«**uai!**.  iand*(.  t«Mi('ni4*ntM.  h«*rt*4litam('nto.  and  prfmin*!^  <*hall 
fr<>tM  thi-ii<'**ti*rt}i  rt'niain  and  In*  to  and  for  th<'  only  pr(i|>«*r  u^i*  :ind  )H*h4M>f 
of  thf  •Mini  At«rahaMi  Kirk«*r  or  ('«M>ilia  hi'«  \\iU\  ar  tin*  -iirvivop  of  ihfiu.  •mi 
»etliinfr.  <*4in\i'\  in^.  ami  nH'^iirin^  hucIi  i»lli(*r  huKU  an'l  (**ii«'in«'iit«  an  afori^ 
Haid.  aiiil  I't  hi-^  or  h«'r  lu'ip*  and  lihsi^rnn  forever:  and  to  and  fur  no  other 
u^**.  int**nt.  IT  pur|M)M*  \vhatMH*vt*r:  anv  tliini;  hen-in  contained  to  ilie<iin- 
triir\    tloTeot'   in   any  wi«e    notwitli^tandin^!.     .InV  for   the  oMiHiderationsCiT^ntnt  lolrvy 
af(*r«**>«tid.  and  tiir  liarriii;:  all  «-htat«^<i'tail.  an<l  all  remainder^  or  rev*>r<>it»n!«  * '^^■ 
th«*r*-u|M>n  t'Xpfi  tant  or  df}MMidinir.  if  any  he  now  •(ul»<>i*>tin|C  and  unharreil 
or  (•th*Twi«f  iindeternnn«Hl  of  and  in  the  -aid  capital  nitHthuaire.  lands,  tenn- 
n]**nt-.  li»T«'diiain«'nts,  and  preniiM*s.  h<*r«>by  ^rantinl  and  rtdeaM'tl.  or  men- 
ti**ni-«l   to  If  h«-ri-hy  ^^atlt•H|  and  releastnl.  or  any  of  them,  or  any  |iart 
th*'r*-«*f.  til**  ^iii|  AKrahain  Barker,  for  himself  and  the  «>aii|  (Wilia  bis  wif**. 
bis  and  h*-r  lii'ir**.  t^xeciitors.  an«l  admin ihtrators.  and  the  Miid  «fohn  Rirker 
for  h:ni«*-lt.  iii-  In-ir'^.  ex«*4-ut4>rs.  and  ailniinihtraton*.  do.  ami  ea<*h  of  them 
d«>th.  rt""|>«*<'ti\**l\  ri«v«>n.iiit.  pronii-e.  and  prant  to  and  with  the  said  l>avid 
f'^iuiird-  aii<l   Kr.mrit  Uoldin;;.  tlitMr  heir*.  ex*i'Utort.  and  a«lministr;ilors, 
hy  th«*«*'  ppf-fnt-.  that  they,  the  Miiil  Ahndiam  Ikirker  and  <%*f*ilia  his  wife, 
and  John  H.uki>r.  •hall  and  will,  at  tin*  ct>«ts  and  charp*s  of  tin*  nuiil  Abra- 
ham  Ritker.   hft'iir**  tilt*  fnd  of  Mii'hat'lnias  term  next  «'n»uing  the  date 
b*'r»^it.  i%*  knowlfdi;«>  an<l  lew  ht^fore  hi-  nu\i4*-iy's  jnstit^'s  of  the  (Ninrt  (»f 
<V>fnrie>ii  TIimj-  .it  W.'-iinin-ter,  on««  «»r  nion*  fim*  or  tines.  jiMr  o>/ni.M».iV  i^ 
«/r-.'.  -■  n.'   *.  >,  Ac.,  with  proclaiii:ilions  a<*«'ordintf  l«i  the  form  of  the  ntatut*** 
in  tn  It  ca-'*  niaile  and  pnividi'd.  and  the  uMial  (*ourse  of  tini*H  in  HUi*h  ras^4 
v«  ij-t«ini*  d.  unto  tin-  -aiti  iKiviil  Kdw.inU  antl  his  heirs,  of  the  said  <*apital 
nit's-u.! ].'••.  land-,  tenement.-.  h«T«*4litanientH.  and  pnMiii<M>H.  by  such  apt  and 
o»nvfnit-iit  natnc«.  i|uaiititi«>s,  i|ualitii*H,  nnmU*r  tif  acres,  and  f»ther  d«*«4'ri}H 
CK>n«  to  aoi  i>rt:iin  the  Kinte  .i-  hhall  In*  thou^rht  mt>et :  which  naitl  Hne  «>r 
ftxit.-H  -«j  af*  afop'-iiid.  or  in  any  other  manner  levied  and  ackuowl«<d|t«*«lt  or 
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No.  II.  to  ho  lovior]  nncl  ncknowlodfred,  Rhall  be  and  enure,  and  »hal]  be  adju<l 
'■  V  *'  do('nH*<L  construful.  and  taken,  and  m)  are  and  were  meant  and  intendt 
bo  nnd  onu]-«%  and  are  hereby  declared  by  all  the  aaid  parties  to  tbe«e 
Id  order  toninko  scnts  to  bo  and  enuro,  to  the  use  and  behoof  of  the  aaid  DiaTid  Edward» 
»r»?iS?'  ttwt  **a  *"**  hoirs  and  atfAignn ;  to  the  intent  and  purpoae  that  the  aaid  I  avid 
NoovetV  may  iw  wanU  may,  by  virtue  of  the  aaid  fine  or  fines  so  covenanted  and  afETN 
"u^i^na;  be  lovicKl  08  nforosuid,  be  and  become  perfect  tenant  of  the  freeboM  of 

paid  nipitul  inossuage.  lands,  tenements,  hereditaments,  and  all  other 
premises,  to  the  end  that  one  or  more  good  and  perfect  common  mo 
or  recover ioH  may  l)e  thereof  had  and  suHered  in  such  manner  aa  b  faei 
atter  tor  tliat  purpofte  mentioned.  And  it  is  hereby  declared  and  aovec 
and  ))etween  all  the  said  parties  to  these  presents,  that  it  ahall  and  ma 
lawful  to  un<I  for  the  said  Francis  Golding,  at  the  oosta  and  charges  of 
Hnid  Abruhnm  iiiirker.  before  the  end  of  Michaelmas  term  next  ensoini 
(hito  her<>of,  to  sue  forth  and  prosecute  out  of  his  mi^esty'a  high  cooi 
chaneery,  one  or  more  writ  or  writs  of  entry  mr  duaoMm  m  U  poiL  rrti 
able  l>otbro  his  majesty's  justices  of  the  court  of  Common  Pleas  at  V 
minster,  thereby  demanding,  by  apt  and  convenient  namea,  quantities.  < 
lities,  number  of  acres,  and  other  descriptions,  the  aaid  capital  me— 
lands,  tenements,  here<litaments.  and  premises,  againat  the  aaid  D 
Edwards :  to  whieh  said  writ  or  writs  of  entry  he  the  aaid  I>avid  Edw 
shall  ap]>ear  trrafiSf  either  in  his  own  proper  person  or  by  his  attorney  the 
lawfully  nuthorize<l,  and  vouch  over  to  warranty  the  aaid  Abraham  Ba 
and  Cecilia  his  wife,  and  John  Barker,  who  shall  also  groAa  appear  in  1 
proper  ])ersons,  or  by  their  attorney  or  attorneys  thereto  lawfhuy  anther 
and  enter  into  the  warranty,  and  vouch  over  to  warranty  the  com 
vouchee  of  the  same  court,  who  shall  also  appear,  and  after  imparl 
shall  make  default :  so  as  judgment  shall  and  may  be  thereupOD  nad 
given  for  the  sai<l  Francis  Golding,  to  recover  the  saia  capital  mriainp.li 
tenements,  hereditaments,  and  premises,  against  the  aaid  David  £d« 
and  for  him  to  recover  in  value  against  the  said  Abraham  Barker  and  Ci 
his  wife,  and  John  Barker,  and  for  them  to  recover  in  valne  agaiasl 
said  common  vouchee,  and  that  execution  shall  and  may  be  thera 
awarded  and  had  accordingly,  and  all  and  every  other  act  and  tin 
done  and  executed  nee<lful  and  requisite  for  the  suffering  and  pcrfa 
to  tanra  of  such  common  recovery  or  recoveries  with  vouchers  aa  aforeaaio.    A 

is  liereby  further  declared  and  agreed,  by  and  between  idl  the  aakl  pi 
to  these  ]>r<v<ents.  that  immediately  from  and  after  the  auflering  and 
fectin>!  of  the  said  recovery  or  recoveries,  so  aa  aforoamd,  or  in  aay^ 
manner,  or  at  any  other  time  or  times,  suffered  or  to  be  vulBn«d,ai 
those  (iresents  and  the  assurance  hereby  made,  and  the  aaid  line  or  §■ 
covenanted  to  l)e  Ievi«Hl  as  aforesaid,  as  also  the  aaid  recovery  or  neon 
and  also  all  and  every  other  fine  or  fines,  reooverv  and  reooveriHL 
veyan(*es.  and  assurances  in  the  law  whatsoever  heretofore  hadi  ■ 
levied,  sutferefl,  or  executed,  or  hereafter  to  be  had,  nude,  levied,  sii 
or  executed,  of  the  said  capital  messuage,  landa,  tenementa,  hnrrditiM 
and  )>remises,  or  any  of  them,  or  any  part  thereof,  by  and  betweaa  thf 
parties  to  thi>se  presents,  or  any  of  them,  or  wherennto  they  or  aqy  of  l 
are  or  shall  \yo.  ]>arties  or  privies,  shall  be  and  enure,  and  ahall  be  ai|pd 
deemed,  const ruei],  and  taken,  and  so  are  and  were  meant  and  lattadi 
l>e  and  enure,  and  the  recoveror  or  recoverors  in  the  aaid 
veries  named  or  to  l>e  named,  and  his  or  their  heira,  ahall 
seiseil  of  the  said  capital  messuage,  landa,  tenementa,  hered 
tA  tho  prrcedinK  premises,  and  of  every  part  and  parcel  thereof,  to  the  naea.  apoa 
mM«  In  Uiii  deed,  trusts,  and  to  and  for  the  intents  and  purpoaea,  and  under  andinlys 
the  provisoes,  limitations,  and  agreements  hereinbefore  mcntioatd. 
other  coToiuDtfi:  presseil,  and  declareil  of  and  concerning  the  same.  A'md  the  mid  Atei 
for^qoiet  e^joy-  j^irker.  party  hereunto,  doth  hereby,  for  himaelf,  hia  heira,  exerotm 
administrators,  further  covenant,  promise,  grant,  and  agree  to  and  will 
said  David  Edwards  and  Francis  Gk)]din^,  their  heira,  ezecvton,  aai 
ministrators,  in  manner  and  form  foUowmg;  that  ia  to  aay,  that  tW 
capital  messuage,  lands,  tenements,  hercditamenta,  and  pTMniMs  •kill 
may  at  all  times  hereafter  remain,  continue,  and  be  to  and  for  thevMi 
purposes.  u]>on  the  trusts,  and  under  and  aubject  to  the  |MoviiOtiLli 
tions.  and  n^rt'enients  hereinl>efore  mentioned,  expire  m«4.  and  dfdv 
and  contM'rnin^  tlio  same :  and  shall  and  may  be  ao«ably  and qnii4v 
held,  and  ei^joyed  ai'oordingly,  without  any  law 
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lit  irif«,  pan  In  hf«i>unto.  hu  or 
"iiw  lawfully  clalm- 
I.  hiT.  tlirtn.  at  Mty 
»ny  of  llinm :  sad 
,  cl<«r.  and  f  i>---l)^  nn-l  ctp«r»y  »o-  * 
otiierwue  hy  il>t>  hikI  AtiMBUi 
1,  hU  or  her  hitii*.  cxMuitim.  or 
I,  (lpren<l^l,  kf-ft  hiutnl«M,  uad 
r  and  oilier  gift*,  jtninta,  biir|paM% 
.lili!!<.  rliorgft!!.  null  imirunihranon 
(HxaHioiipd.  nr  tuUervd,  or  10  Im 
r  Hulli-rol  by  llio  ■out  Atmbam 
ariCfHloni.  or  tnr  of  llintii.  or  bf 


,rkiT  mill  CerilM  hl«  wiA-,  |i 
her  )ier)H>ni  hnviiift  or  UwfiiUy 
lanfiillv  cliucii.  nliv  oMjif.  rlfhlt 
if.  in,  lo.  or  out  './  lb*  mid  rmf^ 


-■r.  f..r 


i.'rr->li(j|i,i,']iiK.  itiid  ]>rt 
ii-i".  iiikI  iitiitcr  nnd  xubjaet 
lii-n'iii>>''fi>r.'  ■>ieiitinn«l,  «x- 
'  -iiiiK-.  at  liv  (he  HU(i  David 
ii'iii.  Ilii-ir  i>r  fither  of  their 

'"l  "r  'r,'!",'tiir.'"iT"«.  .T"!^.* 
r  ..V  iilliir  wurniiitv  nri«»»- 
U.-T.  „T  tli.-ir  li.-ii^.Vlii>*h«Jl 
;>i'ii<'s  w}i<>  chilli  Ih-  r<H|uested 
>n)>.-ll.'<l  ..T  <i>ni|M>IUl>le.  for 
I.V..  liv..  luil.-^  frtiin  hi«,  h«r, 
il'  i.IhhI...  l'r-,u/.;l  l.uilw.  and  • 
[III  U'i»,'.'n  nil  llit>  lutr'tiea  lO 
[o  an.j  i;.r  tl«-  »jiid  ALrahun 
I'ullnriti.-hM  iiiti-ixlnl  •rifO. 
.iliir  ■liiriiiK  llioir  joint  lirea, 
I'liii.'  Iiiiiid'  i«ii<l  HeuU,  and 
I  ii-\iiki>.  tii:ik''  void,  ultor,  or 
'.(..t.-  ^iikI  .'>ini.-H.  hen'in  and 
i,.'.|..riiii<-i>'l<il  lolM^limiled 
,  I  ,„.!-.  [.■■.-■lu.-iu..  hi-mlii* 
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No.  II.       to  ho  loviod  And  ncknowliMlfred,  Rhnll  be  and  enure,  and  »hall  he  vlja 

^*  V  "^       dc(>]ii«'d.  oonstruod,  and  taken,  and  80  are  and  were  meant  and  inteiMJ 

be  and  onure.  and  are  bereby  de<*lared  by  all  the  Mud  parties  to  tfaes' 

in  order  to  make  s«*nts  to  he  and  enure,  to  the  use  and  behoof  of  the  said  David  Edwird 

■    tODHQl 


■  ***^***  th-,t**U^"'*  lieirs  and  asHigns:  to  the  intent  and  purpose  that  the  said  lari 


fiwmrr  uiaj  be  wanU  may,  by  virtue  of  the  said  fine  or  fines  so  covenanted  and  acn 

•uflbTKi;  be  lovitHl  as  aforesaid,  be  and  become  perfect  tenant  of  the  freehold  g 

said  ciipital  niesHuage.  lands,  tenements,  hereditaments,  and  all  ochc 

premises,  to  the  end  that  one  or  more  ^rood  and  perfect  oommon  n*e 

or  reeovories  mny  l>e  thereof  had  and  suffered  in  such  manner  as  b  h< 

aiter  for  that  piirjiOiite  mentioned.  And  it  is  hereby  declared  and  acTH 

and  bet\ve«*n  all  tlie  said  parties  to  these  presents,  that  it  ahall  and  n 

lawful  to  and  for  the  said  Francis  Golding,  at  the  coats  and  charges  a 

said  Abraham  liarker,  before  the  end  of  Michaelmas  term  next  ensoin 

date  )iereof«  to  tfuc  forth  and  prosecute  out  of  his  nuyesty's  high  eoc 

chancery,  one  or  more  writ  or  writs  of  entry  gur  diMeuin  m  It  potL  rp 

able  iKfforc  his  mixjesty's  justices  of  the  court  of  Common  Pleas  at  ^ 

minster,  thereby  demanding,  by  apt  and  convenient  names,  quantitiei^ 

lities,  number  of  acres,  and  other  descriptions,  the  said  capital  fsttm 

lands,  tenements,  hereditaments,  and  premises,   against  the  said  1 

Edwards ;  to  which  said  writ  or  writs  of  entrv  he  the  said  David  Edi 

shall  api>ear  tjratigy  either  in  his  own  proper  person  or  by  his  attorney  tb 

lawfully  authorized,  and  vouch  over  to  warranty  the  said  Abraham  Bi 

and  Cecilia  his  wife,  and  John  Barker,  who  shall  also  graHM  appear  in 

proper  jiersons,  or  by  their  attorney  or  attorneys  thereto  lawftiUy  aatbo 

and  enter  into  the  warranty,  and  vouch  over  to  warranty  the  cob 

vouchee  of  the  same  court,  who  shall  also  appear,  and  after  impar 

shall  make  default :  so  as  judgment  shall  and  may  be  thereupon  dm 

given  for  the  said  Francis  Golding,  to  recover  the  saia  capital  messusM,! 

tenements,  hereditaments,  and  premises,  against  the  aaid  David  Ed« 

and  for  him  to  recover  in  value  against  the  said  Abraham  Barker  and  C 

his  wife,  and  John  Barker,  and  for  them  to  recover  in  value  agains 

said  common  voucliee,  and  that  execution  shall  and  may  be  thnt 

awarded  and  had  accordingly,  and  all  and  every  other  act  and  tfau 

done  and  exiK^utcd  needful  and  requisite  for  the  suffering  and  pefii 

to  tanra  of  sucli  common  recovery  or  recoveries  with  vouchers  as  aforesaid,    i 

is  hereby  furtiier  declared  and  agreed,  by  and  between  all  the  said  p 

to  these  presents,  that  immediately  fW>m  and  after  the  suflering  am 

fecting  of  tlie  said  recovery  or  recoveries,  so  as  aforesaid,  or  in  say 

manner,  or  at  any  other  time  or  times,  suffered  or  to  be  sufl^rcd^'ai 

these  presents  and  the  assurance  hereby  made,  and  the  said  fine  or  ii 

covenanted  to  be  levied  as  aforesaid,  as  also  the  said  recovery  or  rMOff 

and  also  all  and  every  other  fine  or  fines,  recoverr  and  recoveris^ 

veyances,  and  assurances  in  the  law  whatsoever  neretofove  had,  i 

levied,  sutfered,  or  executed,  or  hereafter  to  be  had,  made,  levied,  mI 

or  execute<l,  of  the  said  capital  messuage,  lands,  tenements,  hiitdilsi 

and  premiM^s,  or  any  of  them,  or  anv  jxart  thereof,  by  and  between  th< 

parties  to  these  (iresents,  or  any  of  them,  or  wherennto  they  or  any  of 

are  or  shall  lie  ])arties  or  privies,  shall  be  and  enure,  and  shall  be  a^jn 

<ieemed.  construed,  and  taken,  and  so  are  and  were  meant  and  intMd 

be  and  enure,  and  the  recoveror  or  recoverors  in  the  said  recowry  or 

veries  nuni«Kl  or  to  be  named,  and  his  or  their  heirs,  shall  stssd  m 

seised  of  the  said  capital  messuage,  lands,  tenementa,  hereditaainli 

tA  tho  pncfdinR  premises.  an<l  of  every  part  and  parcel  thereof,  to  the  uses.  VM 

VIM  In  this  deed,  trusts,  and  to  and  for  the  intents  and  purposes,  and  under  and  iMJ« 

the  provisoes,  limitations,  and  agreements  hereinbefore  mentionid, 

OUier  ooreiuDtii:  presseil,  and  declare<l  of  and  concerning  the  same,    ^nsf  the  said  Abn 

for  quiet  e^joy-  Rarkor,  i>arty  hereunto,  doth  hereby,  for  himself,  his  heirs,  ezccntofv 

^*^  administrators,  further  covenant,  promise,  grant,  and  agree  to  and  witi 

said  David  Kdwards  and  Francis  Golding,  their  hein,  execntan,tD( 

ministrators.  in  manner  and  form  followmg :  that  is  to  say,  that  thi> 

capital  nK'ssiiage.  lands,  tenements,  hereditamenta,  and  premiMs  thai 

may  at  all  times  hereafter  remain,  continue,  and  be  to  and  for  theow 

purposes.  ui)on  the  trusts,  and  under  and  sulyect  to  the  provisoti;  b 

tions,  an<l  agreements  hereinbefore  mentioned,  expressed,  and  dicki 

and  con<*4'rniiig  the  same :  and  shall  and  may  be  peaoeahly  and  ooiHlj 

held,  and  ei\joyed  accordingly,  without  any  ikwfnl  lot  ur  wtaniifliHi 
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b^  the  Mud  Abraham  Barker  or  CecilU  hU  wife,  parties  hereunto,  his  or      No.  IL 

her  hein  or  aMiirnH,  or  of  or  by  any  other  pemon  or  iienons  hiwfully  claim* 

in$  or  to  cluiiu  from,  by,  or  under,  or  in  trust  for  Lim,  her,  them,  or  any 

of  them  :  or  from,  by,  or  under  his  or  her  ancestors,  or  any  of  them :  and 

ahall  M»  remain,  continue,  and  be  free  and  clear,  and  freely  and  clearly  ao- 

quilted,  exonerated,  and  discharced,  or  otherwise  by  the  said  Abraliam 

Barker  or  Cecilia  his  wife,  parties  hereunto,  his  or  her  hein,  executors,  or 

«flmini^trutont,  well  and  sufficiently  saved,  defended,  kept  harmless,  and 

iud<ruinitit*d  of.  from,  and  a|{aiiist  all  former  and  other  gifts,  grants,  bargaina, 

aalf«,  K'iiM*i«.  luort gages,  entates,  titles,  troubles,  charges,  and  encumbranoca 

whatM>fror,  ]ia<l.  maile,  4l<»ne,  committed,  OiH»i«ioned.  or  suffered,  or  to  be 

had.  maile.  don**,  committeil,  o<*<rasione<l,  or  suffered  by  the  said  Abraham 

Iliirker  or  O'cilia  bin  wife,  or  by  bis  or  her  ancestors,  or  any  of  them,  or  by 

hi«,  her.  their,  or  any  <»f  their  A<*t,  nKMins,  aiiitent,  conM*nt,  or  procurement: 

Atyi  manwfr  that  be  the  sutd  Abraham  Darker  and  Cecilia  hb  wife,  |iarties 

hen*unto,  and  Iua  or  her  heir:*,  and  all  other  |»erMons  having  or  lawfully 

chftiminf:.  or  which  shall  or  nia:^'  have  or  lawfully  cLiim,  anv  estate,  right, 

title,  trui*t,  or  intereMt  at  law  or  in  e<]iiity,  of.  in,  to.  or  out  of  the  said  ca|>i- 

tal   m:*AKu.ige,  lan<lM.  tenements,  heriKiitaments,  and  premises,  or  any  of 

them,  or  any  |Mirt  tlier(H»f,  by  or  under  or  in  trust  for  him.  her,  theiii,  or 

*nv  of  them,  or  by  or  under  hi?*  or  her  ancestors  or  any  of  them,  shall  and 

will  from  time  to  time,  and  st  all  times  hereafter  u|ion  everv  reiisonabia 

re«|U«-«>t,  Mild   at   tb«*  co-tri  and  charg«*A  of  the  said   David   Ivd wards  and 

Fruih'is  (toMin^.  or  eithfr  of  them,  their  or  either  of  their  heirs,  extvutors, 

or  atlminintratont.  make  <lo.  and  exetrute,  or  cause  to  l>e  made,  <lone,  and 

czecuteil,  all  hucIi  fiircher  and  other  lawful  and  reasonable  acts,  detHl<t,  c«m- 

▼eyanotv*.  and  a^Miranees  in   the  law  whatsiN'ver,  for  the  further.  U^tter, 

more  |M'rtV*<>t.  an<i  al»oliite  granting,  conveying.  s«>ttlin^.  aii«l  ai^'^uring  of 

the  •auit*  eaftitul  messuage,  lands,  tenements,  h<*n'«litamentrt.  and  premises, 

to  an«l  tor  the  um*m  and  puriK>H«*s  u]miii  the  truHtK.  nnfl  uiidc»r  and  subject 

to  th«»  provi <»>«>!<.  limitations,  ami  agn^^ments  her<*inlM»fore  mention«Hl,  ex- 

nrn^Nl.  uud  <le<*lan^l,  of  and  concerning  the  name,  as  by  the  said  David 

fclw.inU  and  Franrin  (folding,  or  either  of  them,  their  or  either  of  their 

beir«.  e\eiuitor»«.  or  admini^tnitors,  or  their  or  anv  of  their  <*oun^*l  learnM 

in  th^  law.  >*hall  Im»  r»Mi>onably  adviso*!,  <h»viMil.  or  re«|iiire<l:  so  as  such 

fiirt.H<*r  ;i.*j«u ran !»«*-*  e<intain  in  them  no  further  or  other  warranty  or  core- 

aantA  than  against  tlto  |H*rson  or  iM*rson4,  hiit,  her,  or  their  heirs,  who  shall 

OUikf  or  <I<>  tlie  Mime  ;  and  ho  as  tiu'  party  or  fmrtiefi  who  shall  b«»  rei|uested 

to  make  »ueh   furth«'r  iixHuraiKH^H  \h*  not  comfK^lbMl  or  conii»ellable,  for 

makmg  or  doing  thereof,  to  go  and  travel  above  five  miles  fn>m  his,  her. 

or  thfir  then  rej^jK^ctive  <l\v(*llings  or  places  of  al>ode.    /V-rit/rt/  iast/y,  and  JJ|]^  •^ 

it  ii»  ht-rcbv  further  derlare<l  ami  agreed  by  and  lietw<»en  all  the  |*arti«*s  to**^^ 

th*i^  prt^*nt!*.  that  it  ^luill  and  may  U'  lawful  to  and  for  the  said  Abraham 

Barker  and  ('«MMlia  his  wife,  John  liiirker  and  (  atherine  bin  intende<l  wife, 

an<l  Ihivid  K^l  wards  at  any  time  or  tinu^  hensifter  iluring  their  joint  Uvea, 

by   any  writing  nr  writings  under  their  res|M^>tive  hands  and  seals,  and 

acte*t«-d  by  two  «>r  more  er«Mlib|«*  witnt'sses,  to  rt^vf>ke,  make  void,  alter,  or 

chaniT**  all  an<l  every  or  any  tht*  u^te  and  uses,  estate  and  estates*.  beriMn  and 

h**rt*bv  U'for**  liiiiiti*d  and  deelartMl.  or  inentiontMl  or  intende^l  to  be  limited 

and  d'H'l.iri'ii  «>f  and  in  the  (*apital  messuage,  lands,  tenements,  hennlita- 

gU'Mits   and  prt-niise-*  aforesai<l,  or  of  and  in  any   part  or  |mrcol  thereof, 

an^l  to  dt'<'l.ir<'   n«'W  and  <»ther  u«M»st)f  the  Nini«*.  or  of  any  |Mirt  or  parcel 

tJier»**»f.  any   thin;:  h'-n-in  containtsl  to  the  contrary  thereof  in  any  wise 

n«>tvvitJi-t.indin^.     /»«  ti'-m-.m  wher«M>f.  the  |Mirties  to  the<t4>  prt*s«»nts  their 

hand**   and   mmU  have  subscrilMMl  ami  s«n,  the  day  and  year  first  above 

written. 

Sea]«-d  and  di'Iiv.TiHl.  Wing  first  duly  )      Auxauam  Baxkcx.       i^^) 
•tam|M.*<l,  in  the  pre^'uee  of  J      Cecilia  Barxxx.  (t,».) 

lir^iRfiX  Cartcx.  David  Edwaxds.         (ut. 

William  Browne.  Francis Goldino.       lu%, 

(*nARLxa  Brownr.        (us.' 

KkUARO  MoXX.  (L.S. 


•luHN  BaXKXX. 

Catubximb  Eowabm. 
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No.  III.  No.  III. 

AX  OBLIGATION,  OR  BOND.  WITH  CJONDITION  FOR  THE  PAYM 

OF  MONEY. 

Know  all  men  by  thone  presents,  that  I,  Dnvid  Edwards,  of  Lincolii'i 
in  the  county  of  Middlesex,  enqaire.  am  held  and  firmly  bound  to  Ahn 
Barker,  of  iHilc  Hall,  in  the  county  of  Norfolk,  esquire,  in  ten  thc« 
pounds  of  lawful  money  of  Great  Britain,  to  be  paid  to  the  aaid  A>>r 
Barker,  or  hiH  certain  attorney,  executors,  administrators,  or  aari^ 
which  ])ayment  well  and  truly  to  be  made,  1  bind  myself,  my  bein.  e 
tors,  and*  lulniinistrator^,  firmly  by  these  presents,  sealed  'with  my 
l>ate<l  the  fourth  day  of  S«'ptember  in  the  twenty-first  v«*ar  of  the  n% 
our  sovereign  lord  (ieorgc  the  Second,  by  the  grace  of  God  kin|r  of 
Britain.  France,  and  Ireland,  defender  of  the  fiuth,  and  so  forth,  and  i 
year  of  our  Lord  one  thousand  seven  hundred  and  forty-seren. 

The  romiitifin  of  this  obligation  in  Huch  that  if  the  above^boandra  ] 
Edwards,  his  heirs,  executors,  or  administrators,  do  and  shall  well  and 
pay,  or  cause  to  be  paid,  unto  the  abov(^named  Abraham  Barker.  Im  c 
tors,  administrators,  or  assigns,  tlie  full  sum  of  five  thousand  pooii 
lawful  British  money,  with  lawful  interest  for  the  same,  on  the  fourt 
of  March  next  ensuing  the  date  of  the  above-written  obligation,  th#i 
obligation  shall  be  void  and  of  none  effect,  or  else  shall  be  and  rem 
full  force  and  virtue. 

Sealed  and  delivered,  being  first  duly )  D»w,n  En  i 

stamped,  in  the  presence  of  )  ^     ii*WABDS-     ^i 

George  Carter. 

WiLUAM  Browns. 

No.  IV.  No.  IV. 

A  FINE  OF  LANDS  SUR  COGNIZANCE  DE  DROIT,  COME  CBT 

Sect.  1.  Writ  of  Covenant,  ob  pBiBCini. 

Georor  the  Second,  by  the  grace  of  God,  of  Great  Britain,  F^ane 
Ireland  king,  defender  of  the  faith,  and  so  forth,  to  the  sheriff  of  N< 
greeting,  (ommand  Abraham  Barker,  esquire,  and  Cecilia  his  wil 
John  l^irker,  esiiuire,  that  justly  and  without  delay  they  iierform  to 
Edwards,  esquire,  the  covenant  made  lietween  them  of  two  meavaap 
ganlens.  tliree  hundred  acn-s  of  land,  cme  hundred  aorps  of  mcado 
hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with  the  appnrlM 
in  Dale ;  and  unless  they  shall  so  <lo.  an«l  if  the  said  Darid  shall  p 
security  of  prosecuting  his  claim,  then  summon  by  good  summoM 
said  Ahraliam.  Cecilia,  and  John,  that  they  appear  before  oar  jmti 
Westminster,  from  the  day  of  St.  Michael  in  one  month,  to  shovi 
fore  tlicv  have  not  done  it :  and  have  vou  there  the  summonen  n 
writ.  M^itncM  ourself  at  Westminster  the  ninth  day  of  October,  I 
twenty-first  year  of  our  reign. 


BN^lff**  return.   Pledges  of 
prosecution 


>  T         T\  Sunimonersof  the  within-)  «        n^ 

.;Kkii.vri,Roe.  eilia,  and  John.  )  R«:««»i 


Sect.  2.  Tue  License  to  agkkk. 


Norfolk,    )    David   Ki> wards,  esquire,  gives  to  the  lord  the  kin 

to  wit.    \    mnrks,  for  license  to  agree  with  Abraham  BariEcr.  ei 

of  a  plea  of  oov(>inint  of  two  messuages,  two  gardens,  three  hnndifd 

of  land,  one  hundred  acres  of  meadow,  two  hundred  acres  c^  psstv 

fifty  acres  of  wood,  with  tlie  appurtenances,  in  Dale. 

Sect.  3.  Tns  Coxcobd. 

And  the  agreement  is  such,  to  wit,  that  the  aforondd  Abnliam.C 
and  John  have  acknowledged  the  aforesaid  tenementa,  with  the  ■■ 
nances,  to  be  the  right  of  him  the  said  David,  as  thoae  wklbh  theHid 
hath  of  the  gift  of  the  aforesaid  Abraham,  Cecilia,  and  John; 


^'' ' 
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bATe  remiMd  and  qaitted  cUim,  from  them  and  their  hein,  to  tne  5a.  IT. 
■aid  Darid  and  his  nein  forever.  And,  ftirthert  the  aame  Abffdiam, 
la,  and  John  have  granted,  for  themselves  and  their  heirs,  tliai  they 
irarrant  to  the  aforesaid  David  and  his  heirs  the  aforesaid  tenements^ 
the  appartenanoes,  against  all  men  forever.  And  for  this  reoo8iiition« 
se,  quit-claim,  warranty,  fine,  and  lyp^ement,  the  said  DiavM  hath 
ft  to  the  said  Abraham,  Cecilia,  and  John  two  hundred  pounds  steriiog. 

Sbct.  4.  Tbi  Notb  OB  ABtnuor. 

irfblk,  I  BrrwBiN  David  Edwards,  escjuire,  oomplainanii  and  Ahr*- 
lo  wit.  j  ham  Barker,  esquire,  and  Cecilia  his  wile,  and  J<^ui  Barker, 
ire,  deforciants,  of  two  messuages,  two  gardens,  three  hundred  acres  of 
,  one  hundred  acres  of  meadow,  two  nundred  acres  of  paatore,  and 
acrce  of  wood,  with  the  appurtenances,  in  Dale,  whereupon  a  plea  of 
Bant  was  summoned  between  them:  to  wit,  that  the  said  Abraham, 
ia,  and  John  have  acknowledj^  the  aforesaid  tenements,  with  the 
irtenanoes,  to  be  the  right  of  lum  the  said  David,  as  those  which  the 
David  hath  of  the  ^ft  of  the  aforesaid  Abraham,  Cecilia,  and  John ; 
those  the^  have  remined  and  quitted  claim,  from  them  and  their  heirs, 
m  aforesaid  David  and  his  heirs  forever.  And,  further,  the  same  Abra> 
,  Cecilia,  and  John  have  granted  for  tliemselves  and  their  heirs  that 
will  warrant  to  the  aforesaid  David  and  his  heirs  the  aforesaid  tene- 
fes,  with  the  appurtenances,  against  all  men  forever.  And  for  this 
piition,  remise,  quit-claim,  warranty,  fine,  and  amement,  Uie  said 
d  hath  given  to  the  said  Abraham,  Cecilia,  and  John  two  hundred 
ids  sterling. 

SicT.  5.  Tbi  Foot,  Cbiboqbapb,  ob  lyoBNTvais  or  rm  Fibb. 

irfolk,  )  This  is  tbb  vinal  agkbbbbxt,  made  in  the  court  of  the  lord 
:o  wit.  j  the  king  at  Westminster,  from  the  dav  of  Saint  Michael  in 
month,  in  the  twenty-first  year  of  the  reign  of  the  lord  George  the 
ad,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland  king, 
ider  of  the  faith,  and  so  forth,  before  John  Willes,  Thomas  Abney, 
oas  Burnet,  and  Thomas  Birch,  justices,  and  other  faithful  suljects  of 
lonl  the  king  then  there  present,  between  David  Edwards,  esquire, 
>lainant.  and  Abraham  liarxer,  esquire,  and  Cecilia  his  wife,  and  John 
er.  enquire,  deforciants,  of  two  messuages,  two  gardens,  three  hundred 
of  land,  one  hundrtMl  acres  of  meadow,  two  hundred  acres  of  pasture, 
Ifty  a^'res  of  wood,  with  the  appurtenances,  in  Dale,  whereupon  a  plea 
venant  was  pummoned  between  them  in  the  said  court, — to  wit,  that 
foresaid  Abraham,  Cecilia,  and  John  have  acknowledged  the  aforesaid 
xient^,  with  the  appurtenances,  to  be  the  right  of  him  the  said  David, 
toae  which  the  Baid  David  liath  of  the  gift  of  the  aforesaid  Abraham, 
iA,  an<l  John ;  and  those  they  have  remised  and  quitted  claim,  from 
i  and  their  hoini,  to  the  aforesaid  David  and  his  heirs  forever.  And, 
ler,  the  ume  Abraham,  Cecilia,  and  John  have  granted  for  themselves 
their  heint  that  they  will  warrant  to  the  aforesaid  David  and  his  heirs 
forenaid  tenements,  with  the  appurtenances,  against  all  men  forever, 
for  thi.4  recognition,  remise,  quit-claim,  warranty,  fine,  and  amement, 
kaid  I>avid  hath  given  to  the  said  Abraham,  Cecilia,  and  John  two 
Ired  [Kiunds  sterling. 

6.  PaoCLAMATIONS,  IND0B5BD  UPON  TAB  FlBB,  ACOOBDIira  TO  TAB  STATirnn. 

B  ria^  proclamation  was  made  the  sixteenth  day  of  November,  in  the 
of  Saint  Michael,  in  the  twentv-first  year  of  the  king  within-written. 

«  fer^ffui  jifoclaination  was  macle  the  fourth  day  of  February,  in  the 

of  Saint  Hilary,  in  the  twenty-first  vear  of  the  king  within-written. 

)£  tkirxi  proclamation  was  made  the  thirteenth  day  of  May,  in  the  term 

Mter,  in  the  twentv-first  year  of  the  king  within-written. 

itf  fourth  proclamation  was  made  the  twenty-eighth  day  of  June,  in  the 
of  the  lloly  Trinity,  in  the  twenty-second  year  of  the  king  within* 


NaT. 
A  COMMON"  RECOVEBy  OF  LASD8  WITH*  DOUBLBTDI 


Sbct.  1.  Writ  of  Extrt  ki 


iDi» 


K  ma  P09V.  OB  V 


QtDBot  the  SMKind,  t^  tho  gntro  of  IhuI,  ur  Graal  .  .  ..  _ 
Iroliunl  king.  dc-fciitii-T  of  lfif>  t.iilh,  ««■!  -«  foHh,  to  ih.-  .h**iir. 
uroctine.  (imniunrf  Diiviil  Ed«»rd«,  p-^i'i'i"'  "i>i  in-iii  i.n.t 
Lo  rcDdor  lo  t>and«  (jolding,  durk.  i 
buDclTt"!  luTiw  of  Ihji'I.  otiij  liiinilrHd  .• 
of  pMturo,  lutd  fttly  uncunrwoo'J,  will. 
be  riuinu  to  Iia  hu  riglit  >ui<l  ttih(-r>i<i;i 
bntli  not  <.ntry,  un)««>  aflw  lli«  Aia--. 

Justly,  luul  nitliotit  juilfniii>nt,  hntli  i 

thirty  yeiina  ntyf  iMt  piuit,  mm  hi>  (utiil< 
tlin  (Unmuiid  D.irid  diffarftrth  liini.  V  i 
•unl  Knuioin  alisU  pv^  ymi  ■wurily  cil  i 
1)v  itiKXl  MnmnioHfre  llin  Mikl  Diivid.  t:. 
WoeUnitiKtcir  on  tlin  ormva  of  Soint  SI  <  " 

done  ill  wiii  Invvyou  liiBT'-'' tliwiinn 

M  Wmtmintaii'r,  the  iwoiity-ftinlh  tlaj     -      -.        -.    i-   -^v  tn 
of  oar  reign. 
1.        PluUfweor    )  Jun.t  Dim,  Sumnoont*  oftha      fJi 

(irMaciition. )  litcuAiUf  Roi.       '  «ilhii>-nMiw»l  iMvid.  l^ 

Sect.  3.  T.xtiiruTtc.t,mai  or  tvm  fUaorsKr-BM^ 

OxoiUii  thn  Sr.«)n<i,  hy  tlin  graec  nf  Qcnl.  if  Qtvat  UriUm.  : 
Jreland  k'mg.  def<^ull<r^  of  Ibofuitlt,  Oii'l  >>  f  ith.  m  sll  t"  «l.n 

pmn^nl  I«tt«r»  «ti)ill  como.  gr>wi1nu.    f'  ■' -■'     ■ 

cnroUoU  ■(  WMminBter,  licfom  Sr  ■''  ' 
0111-  Juatioeii  of  the  b*nab,  ot  Uio  Itfiiii 
ynat  of  our  nign,  Uimu  iho  flriy-*^';    i 
"'  relurnublu  on  lEa  (H5t*vp  of  Sjiii.i  il,.  n 

dork,  in  liia  )<ro)j«i'  punuu  <l 

mcHuaRM,  tno  ^Ti\tm»,  ll>i<  < 
mtiiuloH',  ivto  bundrcil  m^n  ~ 
iippurUiiiitnr«ii,  In  }Mo.  a-  h: 
Willi  Duvid  hftlh  not  ontry,  viiil.-i«  .■■ 
thnN«of  nruuMly,  iLndH'illiimLju<lgiii<'t 
wilUin  thirty  yonni  now  loHt  paxt.   Am; 

WM   i>olHI>d   or   thn   tcll«mnllt«    ikrr.n-., 

dnmcnno  u  of  IWsnd  rigtil,  ;t    '"• 
king  iJiivl  now  is,  liy  toktnii  r  I  ■ 
and  H^bt  jionce.  and  wart.'.  ii< 
muii  David  haUi  not  Antry.  'ii< 
I    ituit  [and  guutl  j>ro<>f].    A'"'  •■ 
dcftfndcth  llin  nglil,  whoii  In 
V0U(<li«tfa  to  wnrmnly  "Join,  i 
iu  hin  pT<nufc  perM'u,  And  <!>' 
taium  (K'<JTiTfin'iU)l<'tli  iuiiii  i 
hioii.    j4ni/bi'rfujioii  jUu  sniii  irai,. 
ttinnnt  by  liiii  nvrii  nnn-Hnly,  tbo  I*'ii' 
niui<.Hw,  in  Ibmi  itfuroMiiil.  ^u.     And  a 
W(W  ncifieil  of  the   li^iiouirnt^   nf'nn--   i 
deancena  na  of  f<w>  nnd  rigtlit.  <■<  •''' 
kinjt  tlial  now  i>,  !»  taking  i': 
wliicli.  Ao.    And  thenHiiioii  i 
t«niutt  by  bill  own  wurmoiv . 
further  vouchnlli  to wnimiii} 

in  hi*  proper  irwKon.  Mid  llif  (cn-'iii'-iii-  "Inr'-Mnl.  wiili 
to  hiin  freely  warrantittli.  Ac.  Aad  bdronpoti  th*  mU 
BgoinKt  the  Miid  Jiicob,  tonnut  by  bit  < 


h  th«  appiirtAnMieM.  i 
ftthehimMlfwUMk  . 
,  in  hii  demeans  •■  (' 
rd  th«  king  tbkt  no*  i 
d  into  whioh.  ko.  A  i 
,  Jacob,  t«n>nt  hf  hi 
h  that  Uia  kforcaaid  li ' 
mrnU  arorMAid,  aa     ' 

■bore  doth  auppoM:    . 
aforeABiil  Fruicin  the 

afterwardi  the  afore 
e  t«rm,  in   hia   prop 

callcid,  conirlh  not 
id    makpth   dcfuull. 


ion 


r  hii 


_  .     .  ..vlUiUiaftpMr- 

>-'aiid  rifbi,  in  UnMof  f»e%  iBtbaUawJ^ 
bf  ukitts  (Iw  uroKu  tbwvof  lA  Um  wiiam,  i> 
i|ioii  Im  brin^th  Mtit,  Am.    And  thm  ^ 


>p  fiau  hluMolf  D|iod  Uwcooiitn. 
'    'npari  i  and  ka  l»ui  ii 
a  bunt  into  a 


,  with  the  appurtcnai 
FbreHaid  "John,  to  t 
Lbat  the  laid  John  hi 
•nementa  aforataid], 
)  Mud  Franf^is  prav* 
ff  of  the  county  afor 
U  aforesaid,  with  the 
le  hero  without  deL 
ly  of  Novi-mlier  in  tli 
■r  petnon ;  and  tJio  nl 
Ddeth.  that  he,  by  vi 
ity-fourlh  <lay  of  thi 
MtKin  of  Ihii  lenpiiii  i  ■  . 
manded.  AU  ami  «< 
ncis,  l>y  the  tenor  <  i 

ig  wriU  in  the  Bene 
■■it  John  Witl»,  knif 
:t,  in  tlie  twcnty-firat  yt-ar 


.tf>>r*aaid  Uarld  nf  Ui«  liwvnianti 
.  .t  tlnqiiaid  David  km afUMT land •• 
I   ih*  lenoiiMnb  >lbw*ld[i  Hid,** 
II' I  nf  tba  (Mid"  Janiti  t»lb«V«lM 

num.    Am ' ' 

t,  lub*dir« 

«  tail  mMd 
It  i*  naalad  KBin  Uu. 

>  111  tha  idd  FrMck  Ui^  "*  " 
II '<■•  TfaMniMt.  knight 


•  tha  Mid  PiMMiia  to 


■  raqvaat  of  tb*  J^SQ 
■   hara  b«ld  fOod  to  ko^^"^ 

<<l  iHir  (BttI,  appnlBloil 
!.  i  p'<l  to  UuM  upaiiMla. 

I  '  twcntr-aigkUi  d«)r  of  "^ 

Odou. 

sil 
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